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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL 
COURTS, AND IN THE STATE SUPREME COURTS. 


From certified transcripts in our possession, 


APPELLATE COURT OF INDIANA. 
Division No. 2. 


STATE LIFE INS. CO. 
US. 


JONES. (No. 7,062.)* 


FSTOPPEL TC AVOID POLiCY—FAILURE TO RESCIND. 

Te successfully defend a suit by the beneficiary of a ‘ife insurance 
policy upon grounds of false representations ‘of the application and 
broken warranties, an insurance company must show that the con- 
tract has been rescinded and the premiums tendered back, because 
such a contract is not void, despite provisions therein that the con- 
tract shall be void if warranties are broken or false representations 
made, but is only voidable at the action of the insurer. 


one S00 cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
1g 


Appeal from Circuit Court, Shelby County; Will M. Sparks, 
Judge. 

Action by Marguerite Jane Jones against the State Life Insur- 
ance Company. From a judgment in favor of plaintiff, defend- 
ant appeals. Affirmed. 


* Decision rendered, Nov. 1, 1910. 92 N. E. Rep. 879. 
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Cartes F. Corrin, CARTER & Morrison and H. S. McMr- 
CBAEL, for Appellant. 
WicKENs & Osporn and ALonzo Buatr, for Appellee. 


Rass, J. 

This action was brought by the appellee against the appellant 
to recover upon two policies of insurance issued by it upon the 
life of her husband, naming appellee as the beneficiary therein. 
No question is presented as to the sufficiency of|the complaint. 
The defendant answered that the policies sued upon 
were issued in consideration, among other things, of the 
warranties and statements contained in the insured’s ap- 
plieation for the policies; that the said warranties were 
brokén; that the statements in the application were false 
and fraudulent; that the appellant relied upon the truth 
of the statements made by the insured in answer to the in- 
terrogatories addressed to the insured in the medical examina- 
tion, which wa3 contained in the said application; and that the 
appellant was induced thereby to enter into the contract. It is 
not averred in the answer that appellant, upon the discovery of 
the untruthfulness of the said answers, paid or tendered back 
to the appellee or any one representing the insured the premiums 
received by it for the policies, and it appears from the special 
finding of facts and from the evidence that no such tender was 
made. Appellant’s defense proceeds upon the theory that no 
such tender was necessary; that no question of rescission of the 
contract was involved; that this defense is predicated upon the * 
terms of the contract as made by the parties, and not upon its 
rescission ; that, upon the facts averred in the answer and shown 
by the evidence and special finding, nothing was due the appellee 
under the contract, and therefore no steps were required to be 
taken for its rescission. 

It is conceded by appellant that the rule as settled by the deci- 
sions of this court in American Cent. Life vs. Rosenstein (Oct. 
1910) 92 N. E. 380, and by the Supreme Court in the case of 
Glens Falls Ins. Co. vs. Michael, 167 Ind. 659, 74 N. E. 964, 79 
N. E. 905, 8 L. R. A. (N. S.) 708, to the effect that contracts of 
insurance are not rendered absolutely void by a breach of war- 
ranty or by reason of false representations contained in the 
application of the character involved in this case, but that the 
same is voidable at the election of the insurer, and that, before a 
defensé on such ground can prévail against a suit upon the 
policy, proper steps must be taken by the insurer to rescind the 
contract, and that a tender back of the premiums received by it 
is one of the necessary steps, would require the affirmance of 
the judgment of the court below ; but the soundness of these deci- 
sions is vigorously assailed, and appellant insists that they should 
be overruled. If this court were convinced that appellant is right 
in its contention, we could not revoke the rule established by 
these cases. Until the Supreme Court shall overrule its decision 
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in the case of Glens Falls Insurance Company vs. Michael, supra, 
we must consider the law as settled in this state. 
Judgment of the court below affirmed. 


Note by the Editor of the Insurance Law Journal. 


A recision of the contract only occurs where it has actually acquired 
validity. Here the defense is based on the assumption that by virtue of. 
the fraud it was invalid ab initio. Where no risk has been run and no 
consideration exists for the premiums paid, the latter may usually be 
recovered back, and their tender may be essential to support a defense to 
payment. The English doctrine seems to be the same as here. See Hoyt 
vs. Gilman, 8 Mass. 336; Fowler vs. Ins. Co., 28 L. J. Ch. 223. But fraud 
has been recognized as an exception to the rule, and no premium in that 
event is recoverable, according to the weight of authority, Carter vs. 
Foehm, 3 Burr. 1909; Friesmuth vs. Ins. Co., 10 Cush. 587; Prince of 
Wales Ass. Co., vs. Palmer, 25 Beav. 605; Routh vs. Thompson, 11 East, 
428. 

A distinction should properly be made between forfeiture because 
of innocent misrepresentation on the part of the insured where, as is 
held here, the premium must be returned, and actual fraud requiring no 
return. The reason in the latter case is clear. The forfeiture of the 
premium is a penalty needed to protect the insurer against the induce- 
ment to misrepresent, if the insured in case of deceiving were allowed to 
recover the payments which he had made, and thus profit if successful 
in his deception, while losing nothing in the event of failure. 
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SUPREME COURT OF ARKANSAS. 


ROSS er AL. 
VS. 


ROGERS.* 


FRATERNAL BENEFIT INSURANCE—RIGHT OF BENEFICI- 
ARIES. 


A beneficiary, in a life policy issued by a fraternal insurance corpora- 
tion authorizing a change of beneticiaries, has no vested right in 
the policy. 

{For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARIES—ES- 
TOPPEL. 


Where the by-laws of a fraternal insurance corporation authorize a 
change in beneficiaries, and it recognizes a member's right to change, 
and accepts his method in making a change, it is estopped from ques- 
tioning the validity of the change. 

[For other cases, see Insurance, Cent. Dig. § 1954; Dec. Dig. § 784.] 


FRATERNAL INSURANCE—RIGHT OF BENEFICIARY. 

A beneficiary, in a life policy issued hy a fraternal insurance corporation 
authorizing a change of beneliciaries, may not question the method 
by which a change of beneficiaries is effected, but is only interested 
in the question of whether or not a change has actually been made. 

{For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 
7&4 


Appeal from Circuit Court, Pulaski County; F. Guy Fulk, 
Judge. 

Action by Emma Rogers against Lucy Ross and another. 
From a judgment for plaintiff, defendants appeal. Reversed and 
remanded. 


Jones & Price, for Appellants. 

Netson H. Nicuwors and BrapsHaAw, Ruoron & HELM, for 
Apeliee. 

Hart, J. 

This suit was commenced in a justice of the peace court by 
appellee against appellants to recover the sum of $225 alleged to 
be due her on a policy of life insurance. The justice rendered 
judgment in favor of appellants. On appeal to the circuit court, 
there was a trial before a jury, and the court directed a verdict 
in favor of appellee. From the judgment rendered, an appeal has 
been duly prosecuted to this court. 

The facts, so far as material, are as follows: On the 14th day 
of January, 1°06, the St. Mark Lodge, United Brothers of 
Friendsh'p and Sisters of Mysterious Ten, a fraternal insurance 
corporation organized under the laws of the state of Arkansas, 


* Decision rendered, Oct. 17, 1910. 131 S. W. Rep. 336. 
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issued a policy of life insurance for $225 to one of its members, 
Philip Jones, in favor of Emma Rogers. In December, 1408, upon 
the written application of said Philip Jones, the beneficiary named 
in the policy was changed from Emma Rogers to Lucy Ross, and, 
as changed, the policy was in force at the death of the insured, 
‘which occurred some time during the following January. The by- 
laws of the association contain a provision that any member in 
open lodge may ask for the change of the name of the beneficia- 
ries in his policy, and that the secretary shall change the name 
and keep a record of the same. 

In the case of Beasely vs. Mutual Aid Association et al., 127 
S. W. 974, this court held that the beneficiary in a policy of this 
kind had no vested right therein. To the same effect, see Strick- 
land vs. Strickland, 87 Ark. 131, 112 S. W. 197. Hence the only 
‘question which affects the rights of appellee in this case is 
whether or not there has been an actual change of beneficiaries 
:before the death of the insured. The records of. the assocation 
show that such change was made before the death of the insured. 
The insured, according to the testimony introduced by appellee, 
applied to the company by a written communication to change 
the name of the beneficiary in his policv, and designated the person 
whom he wished to be substituted. This communication was de- 
livered to appellant conipany in open lodge, and was accepted by 
it. The company thus reccgnized his right to change the bene- 
ficiary and accepted this method of doing so. 

Whether the change is strictly according to the by-laws is imma- 
terial. The by-laws authorized the change, and the change was 
mace by defendant company on the application of the insured, and 
the company now is estopped fron questioning the validity of the 
change. Beasely vs. Mutual Aid. Ass'n et al., supra; Smith vs. 
Nietropolitan L. Ins. Co., 222 Pa. 226, 71 Atl. 11, 20 L. R. A. (N. 
$.) 928, 128 Am. St. Rep. 799. “Appellee, having no vested right 
in the pol'cy, could not question the method by which the change 
of beneficiaries was made. She was only interested in the question 
of whether or not a change had actually been made. 

It follows that the court erred in directing a verdict for ap- 
:pellee, and for this error the judgment must be reversed, and the 
cause will be remanded for a new trial. 


Note by the Editor of the Insurance Law Journal. 


The doctrine that a member may by agreement with the association 
waive the mere formalities called for by its rules for a ehange of bene- 
.ficiary is of general recognition by the courts, and the original beneficiary 
has no ground for complaint provided the rules of the association permit 
such change and the beneficiary has not incidentally acquired .some 
Vested interest. But if he has advanced funds to pay dues or done some 
other act in consideration of being made a beneficiary, the member may 
be estopped from making the change. Beckner vs. Beckner, 104 Ga. 219; 
Jorry vs. Supreme Council, 105 Cal.“20; Supreme Council vs. Murphy, 
65 N. J. Eq. 60, Mere voluntary payments, however, will not estop the 
amember. ‘Grand Lodge vs. McGrath, 133 Mich..626; Heasley vs, Heas- 
ley, 191 Pa. 539; Jory vs. Supreme Council, supra. 

The right to change a benefi ciary is an incident of the usual relations 
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between the member and the association, under which the certificate 
remains his personal property and the beneficiary is merely a party des- 
ignated by him to receive the money. In the absence of any law or rule 
to the contrary, an agreement between the member and the association 
is all that is necessary for the purpose. Masonic Mut. Ben. Soc. vs. Burk- 
hart, 110 Ind. 189; Grand Lodge vs. Elsner, 26 Mo. App. 108. But a rule 
of the assocation or a stipulation in the contract securing an interest in 
the beneficiary will prevent the change. Pittenger vs. Pittenger, 28 Colo. 
308. So if the consent of the beneficiary is by the rules required, it must 
be secured. But a by-law to that effect may be changed by a subse- 
quent amendment. No vested interest is secured by the original by-law. 
Supreme Council vs. Morrison, 16 R. I. 468; Catholic Knights vs. Kuhn, 
91 Tenn. 214; Supreme Council vs. Franke, 137 Ll. 118. 

The formalities required may be waived by the parties in so far as 
they are presented merely for their benefit, but it does not follow, how- 
ever, that the requirements of the constitution and by-laws may. be 
ignored. The attempted change must not be’ such as would violate the 
constitution or rules of the order, and the original beneficiary has a 
right to inquire whether such is the case. Wendt vs. Iowa Legion, 72 
Towa 682. 

The only question in the present case was -whether the method 
adopted was effectual, and it was properly held that the departure, if any, 
from the formalities prescribed in the by-laws was by agreement of the 
parties, and did not invalidate the change. 


SUPREME COURT OF MICHIGAN. 


LESSNAU. 
US. 


CATHOLIC ORDER OF FORESTERS.* 


FRATERNAL INSURANCE—ESTOPPEL. 


A fraternal insurance order issuing a certificate reciting that the state- 
ments made by the member in the proposition blank at the time of his 
proposal as a member of the order are warranties and a part of the 
contract of insurance cannot, after receiving the dues from the mem- 
ber, claim that the occupation mentioned in the proposition blank 
rendered him ineligible to membership to defeat a claim for benefits 
under the certificate, especially where the subordinate court of the 
order appointed a committee to investigate the member’s occupation, 
and recommended his admission resulting in the due election of the 
member, and where the member in his formal application truthfully 
stited his occupation. 


ren” cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 


Brooke and Hooker, JJ., dissenting. 


Error to Circuit Court, Wayne County; James O. Murfin, 
Judge. 


* Decision rendered, Nov. 11, 1910. 128 N. W. Rep. 201. 
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Action by Mary Lessnau against the Catholic Order of Forest- 
ers. There was a judgment for plaintiff, and defendant brings 
error. Affirmed. 

Argued before Bird, C. J., and Ostrander, Hooker, Moore, 
McAlvay, Brooke, Blair, and Stone, JJ. 

Defendant’s appeal is from a directed verdict and consequent 
judgment upon a mutual benefit policy. The defendant order— 
1. ¢., the Supreme Court—has its office in Chicago; local sub- 
ordinate courts being established in many places. All policies 
are issued under established by-laws, and these provide that one 
desiring to join a local court and obtain a policy of insurance, 
which only issues from the Supreme Court, must proceed as fol- 
lows :— 

(1) He must be proposed for membership in a prescribed 
manner and form, and in the proper local court. In connection 
with such proposal he must state over his signature many pre- 
scribed things. His proposal must be indorsed by two members 
of the order in good standing. If upon presentation and read- 
ing “any such proposal” it is found that all statements sub- 
scribed by him indicate his eligibility to membership—the pass- 
ing of the medical examination being excepted—the proposal 
shall be referred to an investigation committee of three mem- 
bers, who shall investigate the truth of his statements, and other 
matters in relation to his eligibility and desirability as a mem- 
ber, and, upon a favorable report, he may be admitted to mem- 
bership by vote of the local court, subject to the action of the 
Supreme Court. 

(2) After election he must appear before the medical ex- 
aminer for the “purpose of making a formal application for 
membership, and undergoing a medical examination.” 

(3) In this formal application for regular membership the 
applicant shall, over his full signature, state the amount of bene- 
fits that he desires to carry, the name of the beneficiary, and 
many other things, including “the nature and name of his busi- 
ness or occupation,” and that he agrees, if any of the statements 
or any of the answers made to the medical examiner’s questions 
are found to be fraudulent, to forfe’t on behalf of himself and 
his beneficiaries “all rights in and all moneys paid by him into 
the order.” 

(4) Every “formal application for regular membership, to- 
gether wth the records of the applicant’s medical examination, 
shall without delay, be forwarded to the High Medical Exam- 
iner, by the Medical Examiner, for approval by him,” etc. 

(5) Persons engaged in any of the following occupations shall 
not be eligible to regular membership. (Here follows a long 
list of occupations, including “professional metal or tool 
polisher.” ) 

(6) Any member of the order who changes his occupation 
from either the “ordinary or hazardous” class to the “prohibited 
class shall by that fact lose his membership.” These provisions 





:10 Insurance Law Journal Vol. 40. {Jan., 1911. 


are found in the by-laws, and deceased’s standing at the ssn 
of his death must be tested by them. 

The proposal for membership was in writing signed by two 
persons, presumably members of the order. Appended to it 
was a blank containing questions only partially filled by an- 
swers, and signed by the deceased. It was not dated, but it is 
apparently conceded to have been presented to the local court 
in November, 1905. It stated deceased’s occupation as that of a 
“polisher.” Presumably the regular course was taken by the 
local court. The formal application for membership was dated 
January 21, 1°06. In it deceased stated: “My occupation is 
that of driver of dirt wagon, and my place of business is at No. 
730 Hancock street. * * * I do hereby certify and declare 
that the statements by me made above are each and all true in 
fact. and I do hereby warrant said statements and each one of 
them to be true, in fact, and I do hereby agree that, should any 
‘statement so made by me be untrue in fact, * * * or should 
any concealment of facts be made by me in this application, that 
then and in such case | do thereby forfeit the rights of myself 
and of my beneficiary or beneficiaries, and of any and all other 
‘persons whomsoever to any and all benefits and privileges of 
the order, including all claims and demands by virtue of any 
benefit certificate that may have been issued to me by said order, 
and including also all moneys paid by me to said order for any 
purpose whatscever.” It was duly signed by him, and in the 
remarks appended thereto by the medical examiner such officer 
said: “Applicant has no particular employer; takes jobs of 
‘hauling dirt, etc.; owns team and wagon.” A certificate of ap- 
proval by the High Medical Examiner was made and sent to 
the High Secretary immediately after initiation and was received 
on February 16, 1906. 

The policy was dated and delivered February 13th, which 
appears to have been the date of the initiation. It contained the 
following provisions :— 

(1) The statements made by said member in the proposition 
blank, signed by him at the time of his proposal as a member of 
said Catholic Order of Foresters, are hereby acknowledged and 
declared by him to be the warranties and to be made a part of 
this contract. 

“(2) The representations and agreements made and_ sub- 
sei‘bed by him in the application and medical examiner’s blanks 
and the answers given and certified by him to the medical ex- 
aminer are hereby acknowledged and declared by him to be 
warranties and to be made a part of this contract. 

“(3) The person to whom this certificate is issued shall at 
the time of his death be a member in good standing of the Cath- 
olic Order of Foresters, and shall have complied with all the 
laws, rules, regulations, and provisions of the constitution and 
by-laws of the Catholic Order of Foresters and said court at the 
time of the death of said person. 
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“(4) The constitution and by-laws governing the Catholic 
Order of Foresters and the said court at the time of the initia- 
tion into the said court of the person to whom this certificate is 
issued and all amendments, additions, alterations that may be 
made thereo at any time during the continuance of this certificate 
at any time prior to the death of said person are declared to be 
a part of th‘s contract.” 


Aiter the death of the member his widow, the plaintiff, be- 
gan this action, filing a declaration as commencement of suit. 
The defendant pleaded the “general issue” accompanying the 
same by a notice alleging: ‘“(2) That the statements contained 
in said application were made by Joseph Lessnau for the pur- 
pose of securing membersh’‘p in the benefit fund of the Catholic 
Order of Foresters. (3) That Joseph Lessnau made the state- 
ments contained in said application, understanding that, defend- 
ant relied upon the truth of the same, in considering his applica- 
tion for membership. That the statements of fact contained in 
said application were in fact warrant’es upon the truth of which 
defendant relied in passing upon said application. (4) That 
the statements in said application were not true, but were un- 
true and false, in the following respects: In said application 
signed by him Joseph Lessnau stated his occupation to be that 
of ‘dirt wagon driver,’ the owner of a team and wagon, and had 
no regular employer. In reality, at the time of signing said ap- 
plication Joseph Lessnau was earning his livelihood as a profes- 
sional metal or tool polisher. That he followed this calling un- 
interruptedly during the time of his alleged connection with the 
Catholic Order of Foresters until his death. (5) That, if de- 
fendant ever entered into the contract or issued the policy of 
insurance set forth in plaintiff’s declaration, said certificate of 
insurance was issued only pursuant with and upon the condi- 
tions named in the constitution and laws, rules, and regulatioris 
of said defendant. (6) That the constitution, laws, rules, and 
1egulations of the Catholic Order of Foresters did not provide 
jor the issuing of a certificate to any applying for the same, 
who was engaged in the trade or occupation of a professional 
metal or tool polisher. That persons engaged in the work or 
occupation of professional metal or tocl polishers were not eli- 
gible to membership in said organization. (7) That Joseph 
Lessnau, knowing this provision in the constitution, laws, rules, 
and regulations of said defendant, fraudulently represented him- 
self in his application for membership as a driver of a dirt 
wagon, when, in fact, his occupation was that of a professional 
metal or tool polisher. (8) That Joseph Lessnau was not, ac- 
cording to the constitution, laws, rules, and regulations of the 
order, eligible for membership in the Catholic Order of For- 
esters. (9) That, if the benefit certificate or policy of insur- 
‘ance relied on in plaintiff's declaration was ever issued by de- 
fendant, it was procured by the false and fraudulent represen- 
tations of Joseph Lessnau. (10) That Joseph Lessnau (hus- 
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band of plaintiff) never was a member of the Catholic Order of 
Foresters, nor entitled to participate in its benefit fund.” 
A verdict was directed for the plaintiff. 


Tuomas W. THomrson (Devine & Snyder, of counsel), for 
Appellant. 
Douany & Douany, for Appellee. 


Hooker, J. (after stating the facts as above). 

There is testimony in this case from which the jury might 
have found, had they been given the opportunity, that, while in 
his answer to the question accompanying the proposal of his 
name for membership the deceased stated that he was a “pol- 
isher” (which was not necessarily within the term ‘metal pol- 
isher”), he was in fact at that time engaged in the occupation of 
a “professional metal polisher,” a prohibited occupation. Some 
two months later, when he made his formal application, he 
stated that his occupation was that of a “driver of a dirt wagon.” 
There is possibly some testimony, not hearsay, tending to show 
that at that particular time he drove a dirt wagon for a few 
days, but it is not very convincing, and taken in connection with 
the fact—not disputed we understand—that a few days later he 
was engaged in and continued to follow his occupation of pol- 
ishing brass to the time of his death, the jury, had they been 
ermitted, m’ght have found his formal application fraudulent. 
hey should not have been deprived of this opportunity unless 
there was some valid legal reason for saying that, in spite of the 
existence of such fraud, plaintiff was entitled to a verdict. We 
understand that the learned circuit judge took the view that 
the required invest gation by the local court’s committee should 
have and did put that court in possession of the fact that the 
deceased was a metal pclisher at the time they were called to in- 
vestigate the proposal for membership, and that, although he 
later in his formal application misrepresented his occupation, the 
defendant is estopped and cannot be permitted to deny its lia- 
bility by reason of the knowledge of the local lodge, and the 
assumption that it knew of the fact that deceased had stated in 
the proposal for membership that he was a “metal polisher.” It 
dces not appear that the local court ever knew that deceased was 
a metal polisher. His first statement was that he was a “pol- 
isher,” and many kinds of polishing were not prohibited. There 
is no syllable of proof that the committee ever so ascertained 
that he was a metal polisher. Even if they attempted to ascer- 
tain a fact to which there was nothing in the proposal to es- 
pecially call their attention, he may have falsified about it, as 
he is said to have done in his second application. Nothing goes 
to show any further knowledge than the contents of the pre- 
liminary application afforded upon the part of the local court, 
or that the proposal was ever returned to the superior body. 
Again, conceding that deceased’s occupation as a metal pol- 
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isher was known by it, the defendant had a right to suppose 
that, if the deceased had ever followed the prohibited occupa- 
tion, he had abandoned it, and engaged in an ordinary calling 
not precluding his admission. 

But further than all this, if the deceased’s statement when 
finally made was untrue, and _ his alleged occupation at that time 
a temporary expedient to get admitted to the order, he knew 
that he was making a fraudulent statement or concealment upon 
which he expected defendant to rely, and upon which it had a 
right to rely, and, so far as the knowledge of the local court 
is concerned, this situation would preclude plaintiff from 
asserting that defendant was bound by thé knowledge and 
collusion of the members thereof if they can be said either to 
have been defendant’s agent or -had the knowledge. The case of 
Mudge vs. Sup. Ct. I. O. F., 149 Mich. 467, 112 N. W. 1130. 
119 Am. St. Rep. 686, 14 L. R. A. (N. S.) 279, is case in 
point, and many authorities are there referred to. To say 
the least, there was a question for the jury on this point. 
Some of the cases cited indicate that the doctrines of estoppel 
and waiver have been greatly overworked in this class of cases in 
the enforcement of contracts that have not been made, or the 
evasion of conditions precluding relief, which have been deliber- 
ately made by the contracting parties. The recent case of 
Showalter vs. Woodmen, 156 Mich. 390, 120 N. W. 994, is an 
authority upon the questions here discussed. What has been said 
in the present case is not meant to indicate that any knowledge 
brought to the local court can constitute an estoppel against de- 
fendant on this record. 

There is another feature of this case that demands attention. 
Whatever else appears, it is clear that, 1f—as the court seems to 
have properly held—the deceased was a professional metal 
polisher at the time of his death, his policy was rendered void by 
the change of occupation, if, as contended by plaintiff’s counsel, 
he was bona fide engaged in another occupation when he made 
his formal application. We are compelled to say that the 
learned circuit judge was right in determining that this defense 
was not set up in the plea, and no showing was made which re- 
quires us to hold that the denial of the motion to amend the 
notice was erroneous. At the same time that was a meritorious 
defense, and an amendment might well have been permitted, 
and, had it been, we should not have considered it error. It could 
have been permitted on such terms as would have protected 
plaintiff, and whether plaintiff would consent to “withdraw a 
juror or not.” There is no reason now why defendant should 
not be permitted to amend the notice, as the judgment should be 
reversed, for the reasons indicated. There are some other ques- 
tions that should be referred to in view of a possible new trial. 
The defendant by its pleadings was precluded from questioning 
the proofs of loss, as shown by the following cases, cited by 
plaintiff’s counsel: O’Brien vs. Ins. Co., 52 Mich. 131, 17 N. 
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W. 726; Lum vs. Ins. Co., 104 Mich. 397, 62 N. W. 562; Dou- 
ville vs. Ins. Co., 113 Mich. 158, 71 N. W. 517; Hoffman vs. 
Ins. Co., 128 Mich. 323, 87 N. W. 265, 54 L. R. A. 746; Hare 
vs. Ins. Co., 151 Mich. 225, 114 N. W. 1009; O’Neill vs. Ins. 
Co., 155 Mich. 564, 119 N. W. 911. 

It was contended by plaintiff’s counsel that the proof did not 
show that the occupation said to have been followed by deceased 
was that of a “professional metal polisher.” We think it estab- 
lished on this record. The judgment should be reversed and a 
new trial ordered, with direction to permit defendant to amend 
its notice in the particular mentioned. Baker vs. Mutual Pro. 
Ass’n, 118 Mich. 431, 76 N. W. 970; Browne vs. Moore, 32 
Mich. 254; Johnson vs. Kibbee, 36 Mich. 269; Hopkins vs. 
Briggs, 41 Mich. 175, 2 N. W. 199; Beecher vs. Wayne Ct. J., 
70 Mich, 367, 38 N. W. 322; Morley vs. Ins. Co., 85 Mich. 217, 
48 N. W. 502; Smith et al. vs. Grosslight, 123 Mich. 87, 81 N. 
W. 975. ‘ 

Brooke, J., concurred with Hooker, J. 

Moor, J. 

‘his is an action brovght to recover the sum of $1.090 claimed 
to be due to the plaintiff by reason of the death of her husband, 

oseph Lessnau, under a certificate of insurance issued to him. 
The defendant pleaded the general issue and gave notice that 
it would show in its defense that the constitution, laws, rules, 
and regulations in force at the time Lessnau made application 
for membership in the order provided that no person should be 
eligible for membership in the order who was engaged in the 
trade or occupation of a professional metal or tool polisher; that 
Joseph Lessnau, knowing this, fraudulently represented h’mself 
in his application for membership to be a driver of a dirt wagon, 
having no particular employer, whereas, as a matter of fact, he 
was actually engaged in such prohibited occupation at the time 
he made application for membership in the defendant society ; 
that by such application he agreed that all statements made by 
him with reference to his occupation were true, and defendant 
relied upon the truth of the same in passing upon said applica- 
tion. In the month of November, 1905, Joseph Lessnau applied 
for membership in what defendant calls a preliminary applica- 
tion. In this application the deceased gave his employment as that 
of a polisher. After deceased had been investigated by an in- 
vestigating committee appointed by the local court, and had 
been duly balloted upon for membersh!p in the local court, he 
made a second application, which defendant calls a formal appli- 
cation. This application is dated January 21, 1906. In it Mr. 
Lessnau stated that his occupation was that of a driver of a dirt 
wagon, and his place of business at 730 Hancock street, and 
that he had no employer, and took jobs of hauling dirt, etc. At 
the time he exccuted this application he was subjected to a physi- 
cal examination. The formal application for membership, to- 
gether with the physical examination, were forwarded to Chi- 
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cago, and the benefit certificate of insurance sued upon in this 
action was issued. After both parties rested, the court directed 
a verdict for the plaintiff. A motion for a new trial was over- 
ruled, and defendant brings the case here by writ of error. 

We quote from the brief of counsel :— 

“The case presents seven principal questions :— 

“First. Did the court err in not requiring the plaintiff to pro- 
duce testimony showing that proofs of death were furnished or 
offered to be furnished? 

“Second. Did the court err in denying defendant’s motion to 
direct a verdict for the defendant on the ground that there was 
no evidence to show that the insured was a member in good stand- 
ing of the Catholic Order of Foresters, nor that he had complied 
with the rules, regulations, and by-laws provided in the consti- 
tution and by-laws? 

“Third. Did the court err in not permitting the defendant to 
amend its plea and notice? 

“Fourth. Should the court have directed a verdict for the 
defendant? 

“Fifth. Did the court err in not submitting the case to the 
jury and giving defendant’s request to charge? 

“Sixth. Did the court err in not submitting to the jury defend- 
ant’s five questions of fact? 


“Seventh. Did the court err in directing a verdict for the plain- 
tiff ?” 


Groups 1 and 2 may be considered together: Under defend- 


ant's-plea and notice, the only defense urged is that fraud, misre- 
presentation, and deceit were practiced by deceased as to his oc- 
cupation in obtaining the benefit certificate, and for that reason he 
was never a member of defendant order. (a) Under this plea 
and notice, it was not incumbent upon the plaintiff to show proofs 
of death. (b) Under defendant’s plea and notice it was not in- 
cumbent on plaintiff to prove that deceased was a member in good 
standing at the time of his death. See Hare vs. Working Men’s 
Ass'n, 151 Mich. 225, 114 N. W. 1009, and cases cited; O'Neill 
vs. Ins. Co., 155 Mich. 564, 119 N. W. 911. 

3. Did the court commit reversible error in declining to permit 
defendant to amend its notice under the plea, so as to show de- 
ceased had changed his employment from that of driver of a dirt 
wagon at the time of his formal application to a prohibited em- 
ployment at the time of his death? The case was commenced 
December 27, 1907.. The hearing was had in August, 1909. 
After the plaintiff had made its case, and defendant had 
entered upon its defense, the following occurred: “Mr. Snyder: 
Then I will ask leave to amend the plea. Mr. Dohany: That is 
objected to, your honor. Mr. Snyder: Upon what ground? A plea 
may be amended at any time. The Court: No question about 
that. It is entirely within the discretion of the court, but I take 
it that counsel come into court on one theory. Mr. Snyder: We 
are in the court on both theories. Mr. Dohany: They want to 
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ride two horses now. They are not satisfied with riding one. 
The Court: The difficulty is here: 1f this were the plaintiff ask- 
ing for leave to amend, we could do it very nicely by giving him 
leave to withdraw a juror and giving the defense an opportunity 
to prepare. In this case the defense is asking leave to amend 
their plea, and I think, in view of the fact that counsel have come 
into court with this plea with eight different notices attached to 
it, I am inclined to think, it would be an abuse of discretion to 
permit the amendment at this time, unless counsel for the plain- 
tiff will consent. If the plaintiff will consent to withdraw a juror 
and give himself a chance to prepare for this new defense, I 
will then grant it. I don’t believe [ can compel the plaintiff to do 
that. Mr. Dohany: We certainly could not do that under the 
circumstances, your honor. * * * Mr. Snyder: It doesn’t 
seem to be so much a matter of discretion as it does that the 
amendment should be allowed. I don’t think the counsel for 
plaintiff is taken by surprise in this matter. The Court: He tells 
the court that he is, and he is a reputable practitioner, and the 
court believes him. Mr. Snyder: I think we should be allowed 
to amend. The Court: I will give you the benefit of an 
exception. Exception for defendant.” It will be observed 
the case had been at issue a year and a half at this time. It 
does not appear that any new information as to the facts had 
come to defendant. The trial was half over. The record does 
not show such an abuse of discretion as to call for the interfer- 
ence of this court. See Hare vs. Workingmen’s Association, 151 
Mich. 225, 114 N. W. 1009 and cases cited; O’ Neill vs. Insurance 
Co., 155 Mich. 564, 119 N. W. 911. The record shows that at 
the time deceased signed the preliminary application in Novem- 
ber he was a polisher and buffer. The following appears in sec- 
tion 158 of defendant’s by-laws: “No officers or members of any 
department or branch of the order shall have any authority, 
power or right to represent or act as the agent of the order, ex- 
cept in the performance of the duties specifically imposed upon 
him by these laws, rules and regulations. * * *” After the 
preliminary application was made, it was read at a regular meet- 
ing of the subordinate court, and applicant’s fee of $2 paid as 
provided in section 222. The application was indorsed by two 
members in good standing, as required in section 221. The re- 
cording secretary of the subordinate tent appointed two members 
who investigated deceased’s occupation, as required by section 
224. This investigating committee recommended the admission 
of Mr. Lessnau by a written report to the recording secretary. 
Deceased was thereafter duly elected a member of defendant 
order as provided in sections 228 and 229. It is not probable in 
view of what occurred that the subordinate court did not know 
at this time all about the applicant’s occupation. When the 
formal application was made, deceased truthfully stated his oc- 
cupation. The certificate was issued and deceased paid all that 
was required of him up to the time of his death. To refuse to 
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pay now does not appeal to our sense of justice.’ We think the 
court made a proper disposition of the case. Wagner ‘vs. Knights 
of Honor, 128 Mich..660, 87 N. W. £03; Hoskin vs. Loan. Asso- 
ciation, 133 Mich. £05, 95 N. W. 566; Dorff vs. Aid Society; 157 
Mich. 516, 122 N. W. 82. 

Judgment is affirmed. 

Bird, C. J., concurred with Moore J. 

Barr, J. 

I agree with Mr. Justice Moore. Vhe benefit certificate issued 
by defendant and containing the agreement of the parties 
contains the following clause: ‘The statements made by said 
member in the proposition blank, signed by him at the time 
of his proposal as a member of said Catholic Order of Foresters, 
are hereby acknowledged and declared by him to be warranties 
and to be made a part of th’s contract.” Under this clause. de- 
fendant was as much chargeable with notice of the applicant’s 
occupation at the time as though the statements of the proposal 
biank had been printed in extenso in the certificate, and, having 
received his money, is estopped to claim that such occupation 
rendered him ineligible to membership. Dorff vs. St. Adalbert’s 
Aid Society, 157 Mich. 516, 122 N. W. 82. Under its plea, de- 
fendant assumed the burden of proving that plaintiff’s decedent 
falsely stated his occupation in the formal application as that of 
driver of a dirt wagon. The record is barren of evidence that 
Mr. Lessnau’s statement was false at the time it was made, and 
such evidence as there is tends to support his wife’s hearsay 
testimony that he was in such occupation. 

I think the trial Judge made a correct disposition of the case, 
and the judgment should be affirmed. 

Ostrander, McAlvay, and Stone, JJ., concurred with Blair; J. 


——— oe @—___—__ 


SUPREME COURT OF TEXAS. 


MUTUAL LIFE INS. CO. 
US. 


FORD. 


FORD. 
US. 


MUTUAL LIFE INS. CO* 


LIFE INSURANCE—APPLICATION—ANSWERS TO INTERRO- 
GATORIES—MISREPRESENTATION. 


An application of an old line life insurance company requested infor- 
mation as to other insurance carried by the applicant, and made his 


* Decision rendered, Nov. 2, 1910. 131 8S. W. Rep. 406. 
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answer thereto a warranty. He answered that he had been accepted 
for insurance in the same company for $1,000, ten payment income 
policy and was insured in other companies and associations as fol- 
lows: “$5,000 Equitable of New York and in no others.” Held, that 
under the rule that the language of the application would be strictly 
construed against the insurance company, and, when the words ad- 
mitted of two constructions, the one most favorable to the insured 
would be used to prevent a forfeiture, insured was entitled to assume 
that the question only called for other insurance in companies of a 
like kind as that to which the application was to be made, and that 
there was therefore no breach of warranty in his failure to disclose 
an accident policy and certificate in fraternal assessment orders and 
local societies. 


{For other cases, see Insurance, Cent. Dig. §§ 660-669; Dec. Dig. § -288.] 
LIFE INSURANCE—FAILURE TO PAY—PENALTY—STATUTES 
“DEMAND.” 


Rev. St. 1895, art. 3071, imposes a penalty by way of damages and attor- 
ney’s fees for failure of an insurance company to pay a policy within 
a specified time after demand. Held, that where an insurance com- 
pany refuses to pay a loss after proofs have been furnished, and 
thereupon plaintiff at once began suit, such suit did not constitute 
a statutory “demand,” and she was therefore not entitled to recover 


Statutory damages and attorney’s fees on recovering the amount of 
the policy. 


{For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.] 


[For other detinitions, see Words and Phrases, vol. 2, pp. 1973-1976; vol. 
8 p. 7633. 


Action by Mary C. Ford against the Mutual Life Insurance 
Company. A judgment for plamtitf was modified, and affirmed 
by the Court of Civii Appeal (130 S. W. 769). Both parties 
apply for a writ of error. Denied. 


James D. Crensuaw, for Applicant. 

Harris, S. C. J. 

Mrs. Mary C. Ford sued the Mutual Life Insurance Company 
in the district court of Hays county upon a life insurance policy 
of the defendant company issued October 15, 1906, upon the life 
of the plaintitf’s husband, Owen Ford, who died from a pistol 
wound at San Marcos, Tex., on the 7th day of December, 1°06. 
Ford stated in his application for the insurance: “I am insured 
in other companies and associations as follows: $5000 Equitable 
of New York and in no others.” He warranted this statement 
to be true. The application was made on the regular printed form 
used by the company, and contained 20 printed questions and 
statements. The record does not disclose the questions, but the 
eighteenth and nineteenth paragraphs of said application signed 
by Owen Ford were as follows: “(18) I have been accepted for 
insurance under the following policies in this company: $1000 
Ten Pay. Income policy. (19) I am insured in other companies 
and associations as follows: $5,000 Equitable of New York and in 
no others.” The application was expressly made a part of the 
contract of insurance. At the time of making the application, 
Ford had certificates in fraternal assessment orders and local 
societies amounting to about $4,000. He also had an accident 
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pclicy in the United States Casualty Company covering his death 
by accident in the sum of $5,000. The trial judge rendered judg- 
ment for Mrs. Ford for the face of the policy, $2,000, interest 
thereon from January 31, 1907, $240 as statutory damages, and 
$500 attorney’s fees. He filed no findings of fact and conclu- 
sions of law. The Court of Civil Appeals in an exhaustive 
opinion affirmed the judgment of the District Court for the face 
of the policy and interest thereon, but set aside and rendered for 
the insurance company the items of statutory damages and at- 
torney’s fees. Each party has applied for a writ of error, and the 
applications will be here considered together. 

The insurance company assigns as error that the Court of 
Civil Appeals erred in rendering judgment for Mrs. Ford be- 
cause the proof is clear and uncontradicted that Owen Ford 
breached his warranty in not disclosing the full amount of in- 
surance on his life; the insurance company insisting that, under 
the questions and answers contained in the application for insur- 
ance, the accident policy in the United States Casualty Company 
and the certificates in the fraternal assessment orders and local 
societies were contemplated by and were within the purview of 
the waranty made by the assured. We are therefore called upon 
to construe the language of the application according to the evi- 
cent intent of the parties, to be derived from the words used, 
the subject-matter to which they relate, and the matters naturally 
or usually incident thereto, remembering that the language was 
selected by the insurance company to express the terms and con- 
ditions upon which it issued the policy. ‘Therefore said language 
will be strictly construed against the insurance company and 
liberally in favor of the insured. If the words admit of two 
constructions, that one most favorable to the insured will be used 
so that forfeiture may be avoided if the language used is fairly 
susceptible of such an interpretation. Brown vs. Palatine Ins. Co., 
89 Tex. 595, 35 S. W. 1060. We concur in the view expressed 
by the Court of Civil Appeals as set forth at length in their opin- 
ion. 1308S. W. 769. It is clear to us that the insurance company 
was asking Mr. Ford for material information as to the insurance 
in other companies and associations similar to the Mutual Life 
Insurance Company, and that Mr. Ford so understood the ques- 
tion and had a right to so understand it, and made a full disclosure 
as he understood the matter by answering “$5000 Equitable of 
New York and no others.” His answer is pratically the same 
as though he had said “$5000 Equitable of New York and no 
other like companies or like associations.” Such portions of the 
application for insurance as are found in the record, while some- 
what meager, sufficiently disclose that the evident intent of the 
parties to be derived from the words used and the subject-matter 
was on the orfe hand to secure, and, on the other hand, to reveal 
the truth as to the amount of insurance then on the life of Owen 
Ford in life insurance companies or associations of the character 
of the Mutual Life Insurance Company. The Equitable of New 
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York is of like character as the defendant company. The words 
chosen by the company by no means exclude the reasonable con- 
clusion that fraternal and accident certificates or policies—call 
them what you choose—were entirely outside the line of inquiry. 
Ford liad a right to so conclude, and therefore his failure to 
volunteer information with reference to the fraternal orders and 
local societies and accident policy was in no sense a breach of his 
warranty. 

The protection of the courts must be extended as freely to life 
insurance companies, which unquestionably render valuable serv- 
ice, as to citizens who consider themselves aggrieved by some 
act of such companies. However, we know that the Mutual Life 
Insurance Company and other similar life insurance companies 
are large concerns, employing excellent legal ability, preparing 
for themselves, within lawful limits, all the instruments consti- 
tuting the contract between themselves, the assured, and the 
beneficiary. There have been many cases in which the lan- 
guage used and selected to be used by insurance companies in 
applications for life insurance was so indefinite and so inconclu- 
sive that recovery was permitted against them. It would therefore 
appear that, if the companies really desired, they could so frame 
their questions as to require an honest disclosure from those 
desiring life insurance as to every sum of money, by whatever 
name called, which would become due and payable upon and by 
reason of the death of the applicant, whether from. old line 
companies, assessment orders, local societies or any other source 
whatever. As long as insurance companies fail to propound the 
interrogatories requisite to ascertain this information from ap- 
plicants, just that long the companies must be content with such 
a fair construction of the language as will prevent a forfeiture 
when possible. 

The application of the Mutual Life Insurance Company for 
writ of error is refused. 

Mrs. Ford asks for writ of error, and insists that the Court of 
Civil Appeals erred in denying her statutory damages and attor- 
neys’ fees awarded by the district court. We concur with the 
Court of Civil Appeals in holding that under the facts in this 
case there was no such “demand” made upon the insurance com- 
pany as is contemplated by article 3071, Rev. St. 1895. The 
statute is highly penal and must be strictly construed. Mrs. Ford 
forwarded proofs of death to the insurance company on the forms 
which the company furnished her, and shortly thereafter the 
company notified her that it would not pay the policy. There- 
upon she brought this suit. It appears, therefore, that there was 
really no statutory “demand” made by Mrs. Ford upon the in- 
surance company. Northwestern Life Assur. Co. vs. Sturdivant, 
24 Tex. Civ. App. 331, 59 S. W. 61; Security Co. vs. Hallum, 32 
Tex. Civ. App. 134, 73 S. W. 554; Penn Mutual Life Ins. Co. 
vs. Maner, 101 Tex. 562, 109 S. W. 1084. 

The application of Mrs. Mary C. Ford for writ of error is also 


refused. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
BrIstTou,. 


REAGAN 
US. 


UNION MUT. LIFE INS. CO* 


LIFE INSURANCE—ACTIONS—-DEFENSES—INSTRUCTIONS. 


Where the court, at the request of insurer, issuing a policy stipulating that 
it was incontestable except for nonpayment of premiums, ruled that 
the policy was incontestable except for fraud, the only defense open 
to insurer was actual fraud, and not merely the possibility of inno- 
cent false representations of insured as to matters material to the 
risk. 

{For other cases, ‘see Insurance, Cent. Dig. § 1774; Dec. Dig. § 669.] 


LIFE INSURANCE—CONTRACTS—DEFENSES—INSTRUCTIONS. 


If a life policy, issued by a Maine insurance corporation, was a Maine 
contract, so that the defense of fraud of insured in procuring the 
policy was open, notwithstanding the stipulation that the policy was 
incontestable except for nonpayment of premiums, a charge that if 
insured, to procure the policy, made representations to insurer with 
intent to deceive, or if he made representations without intent to de- 
ceive as to a matter increasing the risk, there could be no recovery, 
was sufficiently favorable to insurer. 


{For other cases, see Insurance, Cent. Dig. § 1774; Dec. Dig. § 669.] 


LIFE INSURANCE—AVOIDANCE FOR FRAUD 

Where a stipulation in a Massachusetts life policy that it was incontest- 
able except for nonpayment of premiums was void, Rev. Laws, ¢. 
118, § 21, providing that misrepresentations by insured do not avoid 
the policy, unless such representation was made with actual intent to 
deceive, or unless the matter misrepresented increased the risk, was 
applicable. 

[For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.] 


LIFE INSURANCE—FRAUD—WHAT LAW GOVERNS. 


Where a life policy stipulating that it was incontestable except for non- 
payment of premiums, did not have annexed to it a copy of the 
application for the policy, as required by Rev. Laws, c. 118, § 73, if it 
was a Maine policy, a charge that if insured, to procure the policy, 
made representations to insurer with intent to deceive it, or made 
representations as to a matter increasing the risk, there could be no 
recovery, correctly defined the liability of insurer. 


{For other cases, see Insurance, Dec. Dig. § 251.] 


LIFE INSURANCE—INSTRUCTIONS. 


Where a life policy, stipulating that it was incontestable except for non- 
payment of premiums, did not have annexed to the policy the appli- 
cation therefor, as required by Rev. Laws, c. 118, § 73, if it was a 
Massachusetts policy, a charge that if insured, to procure the policy, 

made representations with intent to deceive, or made representations 
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without intent to deceive as to a matter increasing the risk, there 
could be no recovery, was too favorable to insurer. 


[For other cases, see Insurance, Cent. Dig. § 1774; Dec. Dig. § 669.] 


Exception from Superior Court, Bristol County; William B. 
Stevens, Judge. 

Action by Kllen Reagan, administratrix of Michael H. Sullivan, 
deceased, against the Union Mutual Life Insurance Company. 
There was a verdict for plaintiff, and defendant brings exceptions. 
Overruled. . 

This was an action on a life policy issued by defendant on the 
life of Michael H. Sullivan, who d’ed August 3, 1901. A phy- 
sician was asked by defendant the following question: “Taking 
into consideration the condition in which vou found Michael H. 
Sullivan in March, 1901, taking into consideration what he told 
you about the previous history of the case, whether in your 
opinion he would have been insurable in October, 1°09.” The 
court excluded the question. 


Jennincs, Morton & Brayton and JAmMEs M. Morton, Jr., 
for Plaintiff. 

A. S. Puituirs, for Defendant. 

Know tron, C. J. 

The questions that are now material under the defendant’s 
bill of exceptions are few, and by no means difficult. The policy 
contains this clause: “This policy is incontestable from the date 
of issue, for any cause except nonpayment of premiums.” In the 
former decision upon the report in this case, which may be found 
in 189 Mass. 555, 76 N. E. 217, 2 L. R. A. (N. S.) 821, 109 Am. 
St. Rep. 659, it was held that this provision does not preclude 
the defendant from showing that the contract of insurance was 
procured by fraud of the insured. At the last trial the judge 
ruled, at the request of defendant, for the purposes of the trial 
that the policy is incontestable except for fraud.~ The de- 
fendant cannot complain of this ruling, which was in accord- 
ance with its theory of the case. In this view of the law the only 
defense open was fraud, and the possibility of innocent false re- 
presentations of the assured as to matters material to the risk 
was not properly a subject for the consideration of the jury. 
Repeatedly in the charge the jury were told that, if the plaintiff's 
intestate, to procure the policy, made representations to the de- 
fendant with intent to deceive, it would preclude recovery. With 
this the judge couples, as an alternative that would also preclude 
recovery, a possible finding that, without intent to deceive, he 
made misrepresentations as to a matter which increased the risk 
of loss. Upon the construction given to the above-quoted clause, 
at the request of the defendant, this latter instruction was too 
favorable to the defendant. Nothing less than actual fraud was 
open as a defense. If the clause had been given the construction 
to which the judge was at first inclined, namely that it was 
wholly void, a different question would have arisen. 
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In one part of the charge the judge, apparently by inadvertence, 
used the word “and” instead of “or” between these two propo- 
sitions that may be relied on to avoid a policy, as they are stated 
in Rev. Laws, c. 118, § 21; but his repeated use of the word 
“or” in the same connection in other parts of his charge was 
such as must have given the jury a correct understanding of the 
case upon the instructions taken as a whole. 

The judge told the jury that “the contract was effected in 
Maine,” and held that it was governed by the laws of that state. 
There was evidence tending to show that the policy was delivered 
and the premium paid in Fall River in this state, and by its 
terms it was not to take effect until the premium was paid. If, 
as seems probable, it was a Massachusetts contract, the rights of 
the parties are to be determined by the laws of this common- 
wealth. No exception was taken to the judge’s ruling on this 
point, and it does not appear that there was any difference of 
opinion between the parties at the trial in regard to it. 

lf it was a Maine contract, the defense of fraud of the in- 
sured in procuring it was open, and the instructions were suff- 
ciently favorable to the defendant. As no evidence was intro- 
duced in regard to the laws of Maine, we assume that the common 
law there is the same as in Massachusetts. 

If it was a Massachusetts contract, the result would be the 
same, and if the quoted clause were to be held void, the provi- 
sions of Rev. Laws, c. 118, § 21, would be applicable as they were 
given to the jury in the charge of the judge. 

If it was a Maine contract and Rev. Laws, c. 118, 2 73, which 
requires a copy of the application to be annexed to the policy, 
was not applicable this part of the instructions of the court was 
correct. If it was a Massachusetts contract, and the paper relied 
cn by the defendant was a part of the application, which could 
not be put in evidence because not annexed to the policy, the 
rulings at the trial were too favorable to the defendant. 

The question to the physician was rightly excluded. While 
he was an expert in matters pertaining to his profession, it does 
not appear that he was an expert in the law of insurance, so that 
he could tell, in reference to different physical conditions, when 
a man would be insurable. 

In no possible view of the law was the defendant prejudiced 
by any error at the trial. 

Exceptions overruled. 
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SUPREME COURT OF NORTH CAROLINA. 


PAGE 
vs. 


NATIONAL COUNCIL JUNIOR ORDER UNITED 
AMERICAN MECHANICS* 


SICK BENEFITS—RIGHTS OF MEMBERS. 

Where the constitutions and by-laws of a benevolent society provided 
that no member in arrears for 13 weeks at the time he became sick 
should be entitled to benefits during such sickness by paying up the 
arrears during the continuance of such sickness, before a member 
can make good a claim for sick benefits as against dues in arrears, 
the council must have been notified of his sickness or acquired knowl- 
edge of it in some manner provided by its charter. 


[For other cases, see Beneficial Associations, Cent. Dig. §§ 41-50; Dec. 
Dig. § 18.] 


SICK BENEFITS. 


To entitle a member of a benefit association to sick benefits, the sickness 
must have been such as to disable him from pursuing his ordinary 
calling or earning his livelihood in some legitimate way. 

“Th see Beneficial Associations, Cent. Dig. §§ 41-50; Dec. 

ig. § 18. 


PAYMENT OF ARREARS—RIGHTS UNDER BENEFIT CERTIF- 
ICATE. 

Where a rule of a benefit association provides that the standing of a 
member in default shall not be restored by the payment of back dues 
during his sickness or disability, and by a further provision that any 
person in arrears for 13 weeks shall not be entitled to bene- 
fits until 4 weeks after such arrears have been paid, where a member 
in arrears for more than 13 weeks while sick with typhoid fever 
pays his dues, there is no liability on the benefit certificate, where the 
member dies just six days after such payment. 


[For other cases, see Beneficial Associations, Cent. Dig. §§ 41-50; Dec. 
Dig. §$ 18.]} 


Appeal from Superior Court, Durham County; W. J. Adams, 
Judge. 

Action by W. G. Page, administrator of C. W. Page, against 
the National Council Junior Order United American Mechan- 
ics. Judgment for plaintiff, and defendant appeals. Reversed. 

The action was brought to recover of defendant an amount 
alleged to be due upon a certificate of insurance issued by defend- 
ant to C. W. Page, deceased, the intestate. The evidence tended 
to show: That plaintiff had been a member, in good standing, in 
defendant lodge, and held a certificate of insurance therefrom, 
which entitled his “legal dependent” to recover $500 within 30 
days from receipt of proof of death, on condition that the intes- 
tate, at the time of his death, should be a beneficial member, in 


° Decision rendered, Nov 10. 1910 69 8. E. Rep. 414. 
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good standing, of a subordinate council of said order, affiliating 
with the national council of said order, and also a “member, in 
good standing, of the funeral benefit department of the national 
council, in accordance with the laws of said national council, and 
his state and subordinate council now in force or hereafter adop- 
ted prior to his death.” That the intestate had paid his due to 
May 1, 1°07, and thereafter ceased the actual payment of such 
due till September 5, 1907, when his sister, at intestate’s request, 
paid the order $2.85, the amount of dues maturing to said date. 
That at the time of this payment, September 5th, the intestate 
was in a hospital, sick with typhoid fever, and died of such 
disease on September 11th, following. ‘There is no evidence that 
the defendant lodge or its agencies or the state or local council 
had ever received any notice of the sickness of the intestate, or 
that any such notice was given, or that they had any knowledge of 
such sickness, until there had been default in payment, or that 
any action of the local or other council had ever been taken in re- 
ference to said sickness. At the close of the plaintiff’s testimony 
and of the entire testimony, there was motion to nonsuit by de- 
fendant, motions overruled, and exceptions noted. The jury ren- 
dered the following verdict: “(1) Was the certificate of the 
defendant sued upon in force at the time of the death of C. W. 
Page, the plaintiff’s intestate? Answer: Yes. (2) What amount, 
if any, is the defendant indebted to the plaintiff? Answer: $500.” 
Judgment on the verdict for plaintiff, and defendants excepted 
and appealed. 


Doucias & Lyon and R. O. Everert, for Appellant. 
Aycock & Winston and Bryant & BrocpEN, for Appellee. 


Hoke J. (after stating the facts as above). 

The certificate of insurance on which this action’ is brought 
has on its face the express stipulation that, in order to a recovery, 
the insured at the time of his death shall be a beneficial member 
in good standing of a subordinate council, affiliating with the 
national council, and also a member in good standing of the 
funeral benefit department of the national council class B in 
accordance with the laws of said national council and his state 
and subordinate councils now in force or hereafter adopted prior 
to his death. These laws, appearing in the constitution and by- 
laws of the national, state, and local councils, contain, among 
others, the following provisions bearing directly on the questions 
presented: A rule of the national council provides that: “No 
member who is in arrears for dues for thirteen weeks at the 
time of his death or at the time he became sick or disabled can 
place himself in good standing or become entitled to benefits 
during such sickness or disability by paying up such arrearages 
in part or in full during the continuance of such sickness or 
disability.” The state constitution and by-laws (section 3) pro- 
vides: “That a member of the council who is thirteen weeks 
or more in arrears for dues forfeits all his rights and privileges 
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except that of being admitted to the council chamber during its 
sessions.” The constitution and by-laws of the Fred Green 
Chapter, the local chapter (article 9, § 3), contains a similar 
provision. Article 10, § 4, reads as follows: “Any brother suf- 
fering himself to become indebted to the council for weekly dues 
for thirteen weeks shall not be entitled to benefits until four 
weeks after all such arrearages have been paid; and for fifty-two 
weeks or over, for thirteen months after such arrearages have 
been paid.” 

As the evidence shows that the intestate at the time of his death 
was in arrears for current dues much more than thirteen weeks, 
from Ist of May to the 5th of September, it would seem that 
no recovery could be had on the policy, certainly not unless some 
satisfactory explanation is offered amounting to a legal excuse. 
lt is contended for the plaintiff that, although no actual payment 
of dues was made by the intestate for the specified period, said 
intestate was not in arrears by reason of the fact that he was 
entitled for a portion of the time to sick benefits and to an 
amount more than sufficient to pay off and discharge his current 
dues; but the position cannot be maintained. A perusal of these 
charters leads, we think, to the conclusion that, in order to en- 
title a claimant to sick benefits, his sickness must be a kind that 
disables one having a prudent and proper regard for his own 
health and strengih from pursuing his ordinary calling or earn- 
ing his livelihood in some feasible or legitimate way; and, sec- 
ond. that, before a member can make good a claim for sick bene- 
fits as against dues, the council must have been notified of his 
sickness or acquired knowledge of it in some manner provided 
er recegnized by the charter. Thus, in the charter of the local 
council (article 10, § 1), a committee is provided for, who shall 
“visit sick or disabled brothers within twenty-four hours after 
being notified’ and pay them the sum specified in the by-laws. 
In section 5 it is provided: “Should the committee on relief 
believe that any member applying for the weekly benefits is not 
so sick or disabled as to render him incapable of procuring the 
means oj subsistence for himself, the committee may refer the 
niatter to one or more respectable physicians, whose decision, if 
approved by the council, shall be tinal unless an appeal is taken 
to the state council.” Referring to the kind of sickness contem- 
plate, the charter of the local lodge reads: ‘Any bona fide 
member of this council who shall have been a member for six 
months if taken sick and unable to follow his usual or other 
occupation by which he can earn a livelihood.” And in the gen- 
eral charter (article 10, § 2) any bona fide member if taken sick 
er disabled and unabie to follow his usual or other occupation 
by which he can earn a livelihood, etc. And again (By-Laws, 
art. 6, § 1): “Any brother who shall be disabled by sickness or 
injury to his person from following his usual business, avoca- 
tion or some legitimate business,” etc. Article 8, § 1, of the 
general by-laws constitutes a relief committee, and provides that 
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any member knowing of a brother who is sick or in distress shall 
at once report the facts to the counselor, etc., and it is made his 
duty to see that the sick continue to receive, during their in- 
ability, such assistance as these by-laws require, and no member 
shall apply to the council for benefits either “for himself or an- 
other unless the committee refuse or neglect to make the applica- 
tion.” 

From these extracts it will sufficiently appear, as stated, that, 
to entitle a member to sick benefits, he must have been disabled 
from earning his livelihood, and that such claim can only be al- 
lowed, as against current dues, after some notice or knowledge 
of the sickness has been brought home to the company in some 
recugnized way, and on the facts in evidence neither position has 
been established. All the testimony tended to show that, while 
the intestate was complaining some in July, with the exception 
of a short vacation of ten days to the mountains for rest, he con- 
tinued to do his regular and ordinary work and to earn his wages 
until August 25th, when he consulted a physician; that he was 
then taken down with typhoid fever and removed to a hospital 
on August 2. th, and died of the disease on the 11th of Septem- 
ber. Jt it should be conceded that his sickness might have been 
such as to make him quit work in July preceding, there is no 
fact in evidence tending to show that the council had any notice 
cr kncwledge of his sickness until some time after the thirteen 
weeks had passed and the standing of the intestate had been for- 
fcited. Again, it is contended that the forfeiture had been 
waived on the part of defendant, by the receipt of the back dues 
on September 5th, and that the standing of the intestate was 
thereby restored. But this payment was just six days before the 
death of the intestate and cannot avail the plaintiff: (1) By 
reason of the rule established by the general lodge “that the 
standing of a member in default shall not be restored by the pay- 
ment of back dues during his sickness or disability’; (2) by 
reason of article 10, § 4, of the constitution of the local council, 
to the efiect that any brother in arrears for thirteen weeks shall 
not be entitled to benefits until four weeks after such arrears 
have heen paid. The case is controlled by decisions of the court 
in Wilkie vs. National Council, 151 N. C. 527, 66 S. E. 579; Mel- 
vin vs. Ins. Co., 150 N. C. 398, 64 S. E. 180; Hay vs. Ass’n, 143 
N. C. 256, 55 S. E. 623; Lane vs. Ins. Co., 142 N. C. 55, 54 S. 
FE. 854, 115 Am. St. Rep. 729. And on the facts in evidence the 
motion for nonsuit should have been allowed. 

Judgment reversed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


O'BRIEN 
Us. 


UNION CENT. LIFE INSURANCE CO-* 


PREMIUM NOTICE—MATURITY OF PREMIUM NOTES—FOR- 
I FITURE—STATUTES. 

Insurance Law (Laws 1892, c. 690) § 92, as amended by Laws 1906, c. 
326, now re-enacted in Consol. Laws, c. 28, provides that no pulicy 
of an insurance corporation doing business within the state shall 
be lapsed by reason of nonpayment when due of any premium, unless 
a notice stating the amount of such premium shall have been mailed 
to the insured, or the assignee of the policy, ete. Held, that where 
notices were duly given of the maturity of premiums on a policy 
within the statute, and being unpaid when due, notes were taken 
therefor, the acceptance of the notes operated merely as an exten- 
sion of time to pay, and the insurance company was not bound to 
give a further notice of the maturity of the notes as a condition 
precedent to its right to cancel the policy for nonpayment of the 
notes when due. 


For other cases, see Insurance, Cent. Dig. § 703; Dec. Dig. § 310.] 


Action by Virginia O’Brien against the Union Central Life 
Insurance Company. On defendant's motion for a new trial on 
exceptions ordered to be heard in the first instance at the Ap- 
peilate Division. Sustained. Motion granted. 


Argued hefore Ingraham, P. ]., and Laughlin, Scott, Miller, 
and Dowling, JJ. 


Joun M. Buatr, for the motion. 
Joun FE. Rorser, opposed. 
Scort, J. 

The plaintiff sues upon a life insurance policy issued to her on 
June 8, 1°05, upon the life of her husband John C. O'Brien. 

The premium specified in the policy was payable annually on 
the 15th day of June in each year. * The first premium was paid 
when the policy was issued. The second premium falling due 
June 15, 1906, was not paid, but the defendant gave his four 
promissory notes for the amount. Interest was paid on these 
notes when they fell due, but the principal was not paid, the notes 
being renewed from time to time. The same thing occurred with 
reference to the premium which fell due June 15, 1907. The last 
renewal notes for both premiums fell due December 31, 1°07, 
and were not paid. The insured died February 20, 1908. Prior 
to the commencement of this action, plaintiff tendered to defend- 


* Decision rendered, Now 4, 1910. 125 N. Y. Supp. 470. 





Life.]} O’Brien vs. Union Cent. Life. Ins. Co. 29 


ant the amount due for principal and interest on the unpaid notes, 
which defendant refused to accept, claiming that the policy had 
been forfeited upon the failure to pay the last renewal notes. 
The policy contains this condition :— 

“The failure to pay any of the first three years’ premiums, or 
any notes or interest upon nctes given to the company theretor, 
on or before the days upon w hich such premiums, notes or in- 
terest became due, shall avoid and nullify this policy without 
action on the part of the company or notice to the insured or 
beneficiary, and all payments made upon this policy shall be 
deemed earned as premiums during its currency.” 

The memorandum of settlement for each yearly premium, 
given to the assured when he gave his notes for the premiums 
due, recited that “the nonpayment of said note or notes at maturity - 
will void the pclicy,” and each note provided that :— 

“Said policy * * * shall, without notice to any party or 
parties interested therein, be null and void on the failure to pay 
this note at maturity, with interest at 6 per cent per annum.” 

Under these several stipulations, it is manifest that the policy 
became subject to forfeiture on the failure to pay the notes which 
fell due on December 31, 1907, unless that result is avoided by the 
terms of section 92 of the insurance law (Laws 1892, c. 690), as 
amended by chapter 326, Laws 1906, and now re-enacted as sec- 
tion 92, chapter 33, Laws 1609, being chapter 28 of the Consoli- 
dated Laws. That section reads as follows: 

“Sec. 92. No Forfeiture of Policy Without Notice.—No life 
insurance corporation doing business in this state shall within one 
year after the default.in payment of any premium, installment or 
interest declare forfeited or lapsed, any policy hereafter issued 
or renewed, and not issued upon the payment of monthly or 
weekly premiums, or unless the same is a term insurance contract 
for one year or less, nor shall any such policy be lapsed by reason 
of nonpayment when due of any premium, interest or installment 
or any portion thereof required by the terms of the policy to be 
paid, within one year from the failure to pay such premium, inter- 
est or installment, unless a written or printed notice stating the 
amount of such premium, interest, installment, or portion thereof, 
due on such policy, the place where it shall be paid and the person 
to whom the same is payable, shall have been duly addressed and 
mailed to the person whose life is insured, or the assignee of the 
policy, if notice of the assignment has been given to the corpora- 
tion, at his or her last known post-office address in this state, 
postage paid by the corporation, or by any officer thereof, or 
person appointed by it to collect such premium, at least fifteen and 
not more than forty-five days prior to the day when the same is 
payable. The notice shall also state that unless such premium..in- 
terest, installment or portion thereof, then due, shall be paid to the 
corporation, or to the duly appointed agent or person authorized 
to collect such premium by or before the day it falls due, the policy 
and all payments thereon will become forfeited, and void except 
as to the right to a surrender value or paid-up policy as in this 
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chapter provided. If the payment demanded by such notice shall 
be made within its time limited therefor, it shall be taken to be 
full compliance with the requirements of the policy in respect to 
the time of such payment; and no such policy shall in any case 
be forfeited or declared forfeited or lapsed, until the expiration 
of thirty days after the mailing of such notice. The affidavit of 
any officer, clerk or agent of the corporation, or of any one author- 
ized to mail such notice that the notice required by this section 
has been duly addressed and mailed by the corporation issuing 
such policy shall be presumptive evidence that such notice has 
been duly given. No action shall be maintained to recover under 
a forfeited policy, unless the same is instituted within two years 

from the day upon which default was madg in paying the pre- 
’ mium, installment, interest or portion thereof for which it is 
claimed that forfeiture ensued.” 

It is well settled that under this section there can be no for- 
feiture for nonpayment of a premium within a year from such 
nonpayment unless the statutory notice has been duly given. In 
present case, however, the statutory notice was fully given as to 
the premiums as they fell due, but the plaintiff claims that the stat- 
ute should be so read as to apply to the notes given for the pre- 
miums, so that the policy could not be forfeited upon the nonpay- 
ment of any such note unless the statutory notice had been given 
as to such note. This is the crucial question upon which this 
case turns. There is no authoritative decision of the question in 
this state, althovgh in Conway vs. Phoenix Mut. Life Ins. Co., 140 
N. Y. 79, 35 N. E. 420, it is said, in a case when the statutory 
notice had been given with respect to a premium :— 

“No further notice was required from this company to the de- 
ceased. The notice provided to be given by the statute as a 
condition of, its right to declare a policy lapsed for nonpayment 
of an annual premium was not necessary inasmuch as it had 
duly given the notice before the premium became due, which the 
statute has provided for. The statute does not apply to this 
case.” 

This expression of opinion has been criticised as being merely a 
dictum of the writer of the opinion, because the court found a 
sufficient defense to the action in the lack of authority on the 
part of the agent who assumed to extend the term for payment 
of the premium. The same construction was given to the statute 
by the Supreme Court of Minnesota in Banholzer vs. N. Y. Life 
Ins. Co., 74 Minn. 387, 77 N. W. 295. Two opinions were 
written in this case. The first relied upon the Conway Case, but 
upon reargument the question was re-examined as res nova and 
the earlier conclusion affirmed. 78 N. W. 244. The Civil Court of 
Appeals of Texas, on the other hand, arrived at a directly oppo- 
site conclusion in N. Y. Life Ins. Co. vs. Orlopp, 25 Tex. Civ. 
App. 284, 61 S. W. 336, holding that the statute above cited ap- 
plies as well to a case when the time for the payment of a premium 
has been extended by the acceptance of a time note therefor as to 
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the case of the time of payment of the premium provided for in 
the policy, and that the statutory notice was equally necessary in 
both cases to warrant the forfeiture of the policy. Considering 
the question as one yet undetermined by controlling authority, 
it is necessary to now decide it, for it is involved in the appeal at 
bar. The defendant, having given the necessary statutory notice 
with respect to the premium, was in a position, if it chose to do so, 
to enforce the forfeiture of the policy for nonpayment. What 
it did was simply to extend the time of payment for the definite 
time specified in the notes. The giving of the notes did not pay the 
premiums, but merely operated as an extension of time to pay. 
Strauss vs. Union Cen. Life Ins. Co., 170 N. Y. 349-355, 63 N. 
E. 347. Until the notes were paid the premium still remained un- 
paid, and I am unable to see upon what principle it can be said 
that the defendant by thus giving the insured time to pay waived 
or surrendered, except during the stipulated period of extension, 
the right to cancel the policy which had accrued by reason of the 
failure to pay the premiums when due. To so hold would render 
it necessary, in cases like the present, for the company to give 
several and successive notices respecting the same premium. ‘The 
language of the statute dces not require us to give it this con- 
struction. It clearly contemplates the giving of but a single notice 
as to each premium; and, since it is a statute restricting or lim- 
iting the liberty of contract between the insurer and the insured, 
it is not to be extended by construction beyond its fair import. 
The reason of the case seems to require us to hold that the com- 
pany, having given the statutory notice respecting each premium 
as it fell due, acquired upon its nonpayment the right to cancel 
the policy. which it did not instantly exercise, but considerately 
extended the time within which payment might be made. This 
cons‘deration not having been available of by payment at the ex- 
piration of the period of extension, the right to cancel survived. 

It follows that the defendant’s exceptions ordered to be heard 
here in the first instance must be sustained and a new trial 
granted, with costs to the defendant to abide the event. All con- 
cur. 


Note by the Editor of the Insurance Law Journal. 


Whether a premium note is to be regarded as actual payment of pre- 
mium and the creation of an independent obligation, or simply an exten- 
sion of credit or a payment contingent on the settlement of a note de- 
pends on the intention of the parties as evidenced by the contract and 
the facts. The case of Mut. Ben. Ins. Co. vs. French, 2 Cincin. 321, is an 
illustration of an independent debt. The note bore a different interest 
rate from that provided in the policy, and payment was not promptly de- 
manded when due, nor a forfeiture declared. On the contrary, it treated 
the note as if it had been an independent check given for a cash pay- 
ment. The cases of Pitt vs. Ins. Co., 100 Mass. 500, and Robert vs. Ins. 
Co., 1 Disney 355, clearly set forth the conditions under which the note 
becomes merely an extension of credit, as here, by virtue of its provi- 
sions and those of the policy, which show such to be the intention. The 
well understood object of the statutory notice is to refresh the mind of 
the insured regarding a premium payment which is purely voluntary and 
easily forgotten where time is of the essence. The giving of the note 
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is a virtual acknowledgment or waiver of further notice, since it con- 
verts the insured into a debtor bound, under the ordinary rule of law, to 
seek his creditor and tender payment when due. The policy is not for- 
feited because the premium requiring notice was not paid when due, but 
because the insured, having such notice, agrees that if the forfeiture be 
suspended to a later date payment will be made within the intervening 
time. His failure to so pay makes the postponed forfeiture effectual. 


a OQ 


LAWSON VS. HOTCHKISS, Sup. or Ins.* 
(Supreme Court of New York, Appellate Division, First Department.) 
LIFE INSURANCE—ACTION—BURDEN OF PROOF—INSURA- 
BLE INTEREST. 


In an action on a life policy, where the answer denied plaintiff’s insur- 
able interest, the burden was upon her to prove such interest. 


[lor other cases, see Insurance, Cent. Dig. § 1646; Dec. Dig. $ 646.] 
* Decision rendered, Oct. 28, 1910. 125 N. Y. Supp. 261. 


—__——o+@—__—— 


GRAND FRATERNITY VS. GREEN.* 
(Court of Civil Appeals of Texas.) 


LIFE INSURANCE—ACTIONS—PRESUMPTIONS—PRESUMP- 
TION NATURAL DEATH 


It is presumed that an insured’s death was not by suicide. 
{For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § Dig. 817.] 


ACTIONS ON CERTIFICATE—EVIDENCE—CAUSE OF DEATH. 

In an action on a mutual benefit certificate, evidence field to sustain a 
finding that insured’s death was not by suicide. 

ea cases, see Insurance, Cent. Dig. §$ 2006, 2007; Dec. Dig. § 


Re Decisiun rendered, Oc.t 20, 1910. Rehearing denied, Nov. 10, 1910. 131 8S. W 
ep. 442. 


EMINENT HOUSEHOLD OF COLUMBIA WOODSMEN 
VS. KESTERSON.* 


(Court of Appeals of Kentucky.) 


LIFE INSURANCE—ACTION—ANSWER—DEATH IN COMBAT. 
The answer, in an action on a life policy conditioned, if insured “shall 


® Decision rendered, Nov. 11, 1910. 1381 S. W. Rep. 384. 
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die in consequence of a duel, or combat, except in self-defense * * * 
or in consequence of violation or attempted violation of the law” by 
him, the policy shall be void, alleging that insured came to his death 
when he was violating and attempting to violate the law, in that ” 
was attempting to take the life or do great bodily harm to R,, 
bad on demurrer, when construed most strongly against the sheen, 
as, when stripped of the allegations constituting mere legal conclu- 
sions of the pleader, all that appears is that insured and R. were 
engaged in a combat; it not appearing that insured was not attempt- 
ing to defend himself. 


[For other cases, see Insurance, Dec. Dig § 640.] 


HENRY er at. VS. THOM PSON.* 
(Court of Chancery of New Jersey.) 


ASSIGNMENT OF INTEREST IN POLICY—WHAT LAW 
GOVERNS. 


Where all the parties to the assignment of the interest in an insurance 
policy were domiciled in New Jersey at the time of the assignment, 
the law of that state will govern the contract. 


{For other cases, see Insurance, Cent. Dig. § 469; Dec. Dig. § 200.] 


ASSIGNMENT OF INTEREST IN POLICY—VALIDITY. 


Though the general rule is that, where the interest in a husband’s life 
insurance policy is to be payable to his wife, if living, otherwise to 
her children, the wife receives merely an interest, contingent on her 
surviving the insured, which cannot be assigned by her even with her 
husband’s consent, yet, where the wife warranted the validity and 
sufficiency of the assignment of her interest with the express consent 
of her husband indorsed on the assignment, it would pass the wife’s 
interest, though she died before her husband without children, the 
warranty estopping either her or her husband’s personal representa- 
tives from gsserting against the assignee their title arising from there 
not being any children. 

[For other cases, see Insurance, Cent. Dig. § 472; Dec. Dig. § 204.] 


* Decision rendered, Oct. 25, 1910. 78 Atl. Rep. 14. 


GRAND LODGE OF ANCIENT ORDER OF UNITED 
WORKMEN OF ILLINOIS VS. EHLMAN er at,* 


(Supreme Court of Illinois.) 


FRATERNAL INSURANCE—BENEFICIARIES—ELIGIBILITY. 
Under Laws 1893, p. 130, for the organization of fraternal beneficiary 
societies, limiting the beneficiaries to the families, heirs, persons de- 
pendent upon the member, etc., a brother-in-law, named as a bene- 
* Decision rendered, Oct. 28, 1910. 92 N. E. Rep. 962. 
L——Vol. XL.—8. 
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ficiary, is not entitled to take the fund, and it must go to insured’s 
daughter, where she is the only heir. 


{For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.] 


FRATERNAL  INSURANCE—BENEFICIARIES—ELIGIBILITY— 
OBJECTIONS—WHO ENTITLED TO MAKE. 


Under Laws 1893, p. 130, for the organization of fraternal beneficiary 
societies, limiting the persons to whom payment of death benefits 
may be made, the fact that a beneficiary, under a particular lite 
certificate, is not eligible, not being an objection which the society 
alone can raise, one entitled to the fund under the law can raise 1t. 


[For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.] 
tee ee INSURANCE—DEATH BENEFITS—CONFLICTING 


The rights of conflicting claimants to a death benefit fund under a frater- 
nal beneficiary certificate, where one of them was beneficiary in an 
invalid designation, are fixed by law, and are not affected by tle 
society bringing the money into court under interpleader, in order to 
be relieved of litigation because of the conflicting claims. 


{For other cases, see Insurance, Dec. Dig. § 777.] 


ASSESSMENTS—RECOVERY. 


Voluntary payments of dues and assessments under a beneficiary certi- 
ficate on the life of another, pavable to a third person, are not enti- 
tled to repayment out of the death benefit fund; but such payments, 
made by the beneficiary with the expectation of receiving the fund, 
are recoverable out of the fund, on it being awarded to another on 
account of the beneficiary’s ineligibility. 


{For other cases, see Insurance, Dec. Dig. § 777.] 
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FIRE. 
SUPREME COURT OF ILLINOIS. 


PROVIDENCE WASHINGTON INSURANCE CO., Appellee, 
vs. 


THE WESTERN UNION TELEGRAPH CO., Appellant.* 


Where an insurance company telegraphs its agent to cancel a line and 
the telegram is not delivered by the telegraph company and the 
property burns making the insurance company liable for the loss, 
the telegraph company is responsible for all the damage. 


This action was brought by appellee, against appellant, to re- 
cover damages alleged to have resulted to the appellee from a 
breach of appellant’s contract to deliver a message. Appellee had 
written a policy of insurance on a paper mill in Newark, Ohio, 
belonging at the time to Frank B. Silk. The property subse- 
quently passed to the Newark Paper Company, and on January 2, 
1602, the policy was, by the consent of appellee, assigned to the 
Newark Paper Company. The policy contained a clause authori- 
zing its cancellation at any time upon the request of the insured, 
or by the insurer upon giving five days’ notice of the cancellation. 
April 29, 1902, between eleven and twelve o’clock in the morning, 
F, W. Ransom, State agent of appelle, delivered to appellant’s 
agent at VanWert, Ohio, for transmission to M. J. Reese, appel- 
lee’s local agent in Newark, Ohio the following message: 


VANWERt?T On1o, April 30, 1°02. 
“M.J. Reese, Agt. Providence-Washington Ins. Co. 
“Regret must cancel paper mill line. Daily was passed inad- 
vertently. 
F. W. Ransom.” 


This telegram was never delivered to appellee’s agent at New- 
ark, Ohio, but was sent to New York City and delivered to ap- 
pellee’s agent there, finally reaching its manager at Chicago 
through the mails. On May 2, 1902, Mr. Reese, appellee’s agent 
at Newark, Ohio, received instructions by mail to cancel the policy 
on the Newark Paper Company’s property, and the paper company 
claimed the right to the five day’s notice provided for in the 
policy. Before the expiration of the five days the property was 
burned and the paper company sued appellee and recovered a 
judgment for $1,636.94, which was afterwards compromised and 
$1,200 paid by appellee in full satisfaction of the judgment. This 
action was brought to recover the $1200 and interest from the 
time of its payment. The case was tried before the court without 
a jury and a judgment rendered in favor of appellee for $1365. 


* Decision rendered, Oct. 28, 1910. 
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The Appellate Court for the First District affirmed that judgment 
and granted a certificate of importance, upon which the case 
is brought to this court for review. 


FARMER, J., delivered the opinion of the court. 

Appellant contends (1) that its failure to deliver the message 
was not the proximate cause of the damage sustained by appellee; 
that the fire was the proximate cause, and although the failure to 
transmit and deliver the message to appellee prevented the can- 
cellation of the policy before the fire occurred, such failure is 
too remote to charge appellant with liability for the loss appellee 
sustained on account of the fire; (2) the breach of contract to 
deliver the message not being the proximate cause of the injury, 
the damages to be recovered are such, only, as according to the 
usual course of things result from the breach; that the fire could 
not have been foreseen by or in the reasonable contemplation of 
the parties to the contract as a probable result of the breach; 
(3) that the damages not arising in the usual and due course of 
things as a probable result of the failure to deliver the message 
but out of circumstances peculiar to the special case, they are not 
recoverable unless the special circumstances were known, or may 
necessarily be supposed to have been known, to appellant, at the 
time it accepted the message. 

In support of the contention that the failure to deliver the mes- 
sage could not in any sense be considered as the proximate cause 
of the injury, appellant relies upon Morrison vs. Davis, 20 Pa. 
St. 171, Denny vs. New York Central Railroad Co. 13 Gray, 481, 
Hoadley vs. Northern Transportation Co. 115 Mass. 304, and 
other cases from other jurisdictions. The Morrison case and the 
Denny case were referred to and commented upon in Wald vs. 
Pittsburg, Cincinnati, Chicago and St. Louis Railroad Co. 162 
Ill. 545. The rule announced in those cases is, that where, on 
account of the delay of the carrier in transporting goods delivéred 
to it, they were destroyed or damaged by floods beyond the 
power of the carrier’s control, the proximate cause of the injury 
is the flood and the carrier is not liable. The rule announced by 
those cases was relied upon in this court in the Wald case. In 
that case Wald bought a ticket over the defendant company’s 
railroad from Cincinnati to New York City by the limited express 
and checked his baggage for transportation on the same train. 
The railroad company negligently failed to put the baggage on 
that train but sent it on a later train, and it was destroyed by the 
Johnstown flood. The limited express upon which Wald rode 
and which should have carried his baggage reached its destination 
in safety. This court refused to follow the rule announced in the 
Morrison and Denny cases, and said: “A loss or injury is due 
to the act of God when it is occasioned exclusively by natural 
causes, such as could not be prevented by human care, skill and 
foresight ; and where property committed to a common carrier is 
brought by the negligence of the carrier under the operation of 
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natural causes that work its destruction, or is by the negligence 
of the carrier exposed to such cause of loss, the carrier is re- 
sponsible.” The court quoted and approved the statement of the 
rule made by the Supreme Court of Missouri in Wolf vs. Amer- 
ican Express Co. 43 Mo. 421, in the following language: “The 
act of God which excuses the carrier must not only be the proxi- 
mate cause of the loss, but the better opinion is that it must be the 
sole cause; and where the loss is caused by the act of God, if the 
negligence of the carrier mingles with it as an active and co- 
operative cause he is still responsible.” Many. authorities are. 
cited holding this to be the rule. Appellant says the Wald case 
dealt with the rule as applicable to common carriers, and that a 
telegraph company is not a common carrier. So, also, where the 
courts dealing with common carriers in the Morrison case and 
the Denny case, cited by appellant. While the weight of authority 
is that telegraph companies are not common carriers and there- 
fore insurers of the correct and prompt transmission and delivery 
of messages, it is held that they exercise a quasi public employ- 
ment, with duties analogous to those of common carriers, and’ 
are required to use a high degree of care and skill in the correct 
and prompt transmission of messages. (Tyler, Ullman & Co. 
vs. Western Union Telegraph Co. 60 Ill. 421.) The principle of 
the rule in the Wald case has been applied by this court in other 
cases not involving common carriers and loss resulting from the 
act of God. City of Rock Falls vs. Wells, 169 Ill. 224; Houren 
vs. Chicago. Milwaukee and St. Paul Railway Co. 236 id. 620; 
City of Joliet vs. Shufeldt, 144 id. 403. 

In support of the second and third propositions of appellant’s 
defense it relies chiefly upon Hadley vs. Baxendale, 9 Exch, 341, 
but we are of opinion the facts of this case bring it within the rule 
of Fostal Telegraph-Cable Co. vs. Lathrop, 131 Ill. 575. The 
message sent by appellee to its agent related to an important 
business transaction. It disclosed the nature of the business to 
be the, cancellation of insurance on paper mill property. Appel- 
lant’s agent could not have been ignorant of the fact that the 
prompt delivery of the message was an important matter. The 
mere fact that the telegraph was resorted to instead of the mails 
between points in the same State no farther apart than the cities 
from which and to which it was sent was sufficient to inform the 
agent of appellant that it was important to appellee’s rights that 
the message be delivered with all reasonable speed and that if 
this was not done it was liable to result in injury to appellee. 
Appellant had all the information necessary to charge it with 
damage, resulting directly from a failure to deliver the message, 
and under the rule announced in the cases in this State the ap- 
pellee’s loss is deemed to be the direct result of the negligence of 
appellant in failing to transmit and deliver to the sendee the 
message. That appellant was negligent is conceded, and its 
counsel in their brief assume that if the appellant had performed 
its duty the message would have been delivered early in the 
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afternoon of the day it was sent; that the insurance would have 
been terminated before the fire occurred and that appellee would 
have sustained no loss by reason of the fire. 

Considering the loss of appellee as the direct result of the 
negligence of appellant, which we think must be done under the 
decisions in this State, the liability would be the amount of the 
loss sustained by appellee, and not, as contended by appellant, 
the difference between the reasonable value of carrying the risk 
for the additional number of days and the amount of the un- 
earned premium on the policy. In the Lathrop case the court 
said (p. 586): “We think the reasonable rule, and one well sus- 
tained by authority, is, that where a message, as written, read in 
the light of well known usage in commercial correspondence, 
reasonably informs the operator that the message is one of busi- 
ness importance and discloses the transaction so far as is neces- 
sary to accomplish the purpose for which it is sent, the company 
should be held liable for all the direct damages resulting from a 
negligent failure to transmit it, as written, within a reasonable 
time, unless such negligence is in some way excused.” Hadley 
vs. Baxendale, supra, was relied upon by the telegraph company 
in that case as requiring the application of a different rule. In 
the opinion of the court in the Lathrop case a large number of 
cases are cited and commented upon, and while the decision is 
criticised and sought to be distinguished by appellant, in our 
opinion we could not adopt the rule insisted upon by it without 
overruling the Lathrop case, and we are not convinced that we 
would be justified in doing this. 


In our opinion appellant was liable for appellee’s loss, and the 
judgment of the Appellate Court is affirmed. 
Judgment affirmed. 


~- Oe 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


HERMAN FEUERSTEIN, Respondent, 
VS. 


THE GERMAN UNION FIRE INS. CO. or Battimore, Appellant.* 


If complaint alleges performance of all conditions in policy of insur- 
-ance on the part of the plaintiff, generally it must state that the 
conditions were duly performed. 


A proof of loss is not legal evidence of the loss. 


An adjustment agreement is not competent evidence unless the authority 
of the adjusters is proved. 


* Decision rendered, Dec. 1910. 
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Herman Feuerstein vs. The German Union Fire Ins. Co. of Balt. 
Appeal from judgment entered on verdict and from order 
denying motion to set aside verdict and for a new trial. 


ARNOLD L, Davis, for Appellant. 

I, GansBurc, for Respondent. 

Scorr, J. 

Defendant appeals from a judgment entered upon a directed 
verdict, and from an order denying a motion for a new trial. 

The action is upon a policy of fire insurance. The policy was 
in the usual New York Standard form and was dated December 
4th, 1908. It is said that a fire occurred by which plaintiff suf- 
fered loss some time in April 1909, although there was no proof 
of that fact on the trial. The defendant-appellant suggests 
several errors in the record for which, as it claims, the judgment 
should be reversed. It will not be necessary to consider them all. 
Under this policy, as is usual, there are enumerated several con- 
ditions precedent to be performed by an insured in order to en- 
title him to recover upon the policy, and his performance, being 
essential to his cause of action must be pleaded: Under our 
practice the pleader may either allege in detail the performance 
of each condition precedent, or may allege generally that the 
plaintiff has duly performed all of the conditions upon his part. 
(Sec. 533, Code Civ. Pro.) In the present case the plaintiff did 
neither. He does allege that he complied with each and every one 
of the terms, conditions and agreements of the said policy on 
his part to be kept and performed, but this is not equivalent to an 
allegation that he duly performed. (Clemens vs. Am. Fire Ins. 
Co., 70 App. Div. 435; Hilton & Dodge Lumber Co. vs. Sizer, 
137 App. Div., 661). A motion to dismiss the complaint upon 
this ground was made at the opening of the trial and denied. It 
should have been granted. Not only did the plaintiff fail to 
effectually allege performance of the condition precedent, but he 
failed to offer any proof thereof upon the trial, and especially 
failed to prove that he had given defendant immediate and 
timely notice’of the loss. There was no proof offered on the 
trial that there had-been a fire or a loss. A paper was introduced 
in evidence called a Proof of Loss which had been sent to de-, 
fendants some time after the fire. It was defectively verified 
and while it may have satisfied the requirements of the policy that 
proof of loss should be furnished, it certainly did not constitute 
legal evidence of loss in an action upon the policy. A paper was 
also allowed to be introduced purporting to be an adjustment of 
the loss signed by two gentlemen said to constitute some sort of 
a committee of Fire Underwriters. There was no evidence that 
these gentlemen had any authority to represent or bind the de- 
fendant, indeed the evidence was all to the contrary. The plain- 
tiff therefore completely failed to prove any fact necessary to the 
recovery of a judgment, except that a policy had been issued to 
him by defendant. 
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It follows that the judgment and order appealed from must be 
reversed and a new trial granted, with costs to appellant to abide 
the event. 

All concur. " 


e 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourtH DEPARTMENT 


WILL & BAUMER CO. 
vs. 


ROCHESTER GERMAN INS. CO* 


FIRE, alam ita: NOTICE OF LOSS—SUFFI., 


4 


Service of proofs of loss is a sufficient compliance with a requirement 
in a fire policy that a written notice of loss be given, provided such 
notice be made in time. 


{For other cases, see Insurance, Cent. Dig. § 1338; Dec. Dig. § 5:0.] 


FIRE INSURANCE—“IMMEDIATE NOTICE” OF LOSS. 


Due diligence by insured resulting in notice to the insurer of loss under 
a fire policy within a reasonable time after the fire, under all the 
circumstances of the case, is a ,compliance with a requirement of 
the policy that “Immediate notice” of the loss be given. : i 


(Por oy cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 


[For other definitions, see Words and Phrases, vol. 4 pp.. 3397-3402; vol; 
8, p. 7681.] 


FIRE INSURANCE—NOTICE OF LOSS— SUFFICIENCY—QUES- 
. TION FOR JURY. 

Where circumstances appear which tend to excuse delay of insured in 
giving notice of loss under a fire policy and tend to show that it 
was in fact not unnecessarily delayed, it is. for the, jury to deter-, 
mine as a fact whether the notice given was given in a reasonable 
time and was a.compliance with the requirement of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1747; Dec. Dig. § 668.] 


FIRE INSURANCE—NOTICE OF LOSS—SUFFICIENCY. 


Both an insurance company and a policy holder, were New York corpo-. 
rations, and insured had with its sales agent in San Francisco at the 
time of the fire and earthquake of April 18, 1906, a considerable 
amount of merchandise, a part of which was in a retail store and part. 
in wholesale warehouse in another section of the city. Stock in the 
retail store was covered by a policy in the-insurance company, ant 
the amount of the stock was fluctuating by reason of the sales and 
additions thereto, so that it was impossible for insured to determine 
what property was in the retail store at the time of the fire and 
earthquake until it could hear definitely from its San Francisco, 
correspondent and check up the sales and deliveries. Immediately 


* Decision rendered, Nov. 15, 1910. 125 N. Y. Supp. 606. 
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after learning of the fire, insured telegraphed to its San Francisco 
agent for information and on the same day wrote its agent to like 
effect. A reply by letter was received early in May, which did not 
state what had been lost nor where the fire had occurred,. and in- 
sured again wrote for detailed information which was received 
about May 27th. Proofs of loss were at once prepared and for- 
warded to insured’s San Francisco agent for service, who promptly 
served them on the insurance company’s agent in that city. Held, 
that in view of the confusion of business throughout San Francisco 
and the delay of means of communication with any one there caused 
by the catastrophe, which actually destroyed more than two-thirds 
of the city, the jury were warranted in finding that the delay in 
furnishing the proofs of loss was excusable. 


[For other.cases, see Insurance, Dec. Dig. § 665.] 


FIRE INSURANCE—PROOF OF LOSS—SUFFICIENCY. 


Provisions of a fire policy as to what insured must do after the loss to 
recover on the policy should be reasonably and not rigidly construed, 
and, under a provision requiring immediate notice of loss, plaintiff, 
as a condition to its right to recover, will not be required to furnish 
information as to the loss, where the insurer had such information 
as early and quite as fully as did insured, so that no benefit would be 
received by insurer from a compliance with such provision. 


[For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.] 


FIRE INSURANCE—NOTICE OF LOSS—RECOGNITION OF SUF- 
FICIENCY BY INSURER—EVIDENCE. 


In an action on a fire policy on property destroyed by the San Francisco 
fire and earthquake, evidence that the insurance company, on receiv- 
ing proofs of loss, did not then claim that notice of loss was not 
timely, but based its objections to the proofs of loss solely, upon the 
ground that there was an earthquake loss not reported, and that it 
retained the proofs of loss and first asserted that notice of loss was 
not given in time by its answer in the action, could be considered upon 
the question as to the insurer’s recognition that service of-the proofs 
of loss by fire gave timely notice of the loss within the requirements 
of the policy. 


(Fo, other cases, see Insurance, Cent. Dig. §§ 1697-1706; Dec. Dig, § 


* Appeal from Trial Term, Onondaga County. 

Action by the Will & Baumer Company against the Rochester 
German Insurance Company. From a Judgment for plaintiff, and 
an order denying a new trial, defendant appeals. Affirmed. 


* Argued before McLennan, P. J., and Spring, Williams, Kruse, 
and Robson, JJ. 


Frep C. Goopwin, for Appellant. 
Tuomas Hocan, for Respondent. 


Rosson, J. 

- Plaintiff’ S recovery was upon a policy of insurance issued by de- 
fendant covering a stock of goods in a building designated as 
No. 27 west side of Grant avenue between Geary and O'Farrell. 
streets, San Francisco, Cal. The property insured is described as 

“stock, including candles, candle sundries, and oil,” and the 
amount of insurance was $500. The policy contained the usual 
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condition that “if fire occur the insured shall give immediate 
notice of any loss thereby in writing to the company.” The stock 
insured, and also the building in which it then was, were totally 
destroyed in the great San Francisco fire which occurred April 
18 to 20, 1906, at the time that city was visited by an earthquake. 
Defense to this action is based solely upon the ground that plain- 
titf did not give defendant immediate notice in writing of the 
loss, as required by the policy. The only written notice of this 
loss given by plaintiff to defendant was by the service of formal 
proofs of loss, made June 18, 1906, 60 days after the fire. Serv- 
ice of proofs of loss is a sufficient compliance with the require- 
ment that written notice of loss be given, if such service be made 
in time. Weed vs. Hamburg-Bremen Fire Ins. Co., 133 N. Y. 
394, 407, 31 N. E. 231. The single question submitted to the 
jury was whether, under all the circumstances, service of the 
proofs of loss was service within a reasonable time of the notice 
of loss required by the policy. . 

That due diligence by the insured resulting in notice to the 
insurer of the loss within a reasonable time after the fire, under 
all the circumstances of the case, is a compliance with the require- 
ment of the policy that immediate notice of the loss be given, has 
often been held by the courts, and the court in this case so charged. 
Solomon vs. Continental Fire Ins. Co., 160 N. Y. 595, 600, 55 
N. E. 279, 280, 46 L. R. A. 682, 73 Am. St. Rep. 707. In the 
prevailing opinion in that case many of the authorities sustaining 
that proposition are referred to, and the statement of the prin- 
ciples found in May on Insurance seems to be accepted as the 
true construction to be given to such a provision. The court 
says :-— 

“May in his work on Insurance in effect says that, if the notice 
is required to be immediate, the requirements will be met if it is 
given with due diligence under the circumstances of the case 
and without unnecessary or unreasonable delay of which the jury 
are ordinarily the judges.” 

That a delay of much less than 60 days in giving notice of loss 
would be unreasonable, in view of the requirement that imme- 
diate notice of loss should be given, is evident, unless the delay 
be in some way excused. But where circumstances appear which 
tend to excuse the delay in giving the notice and tend to show 
that it was in fact not unnecessarily delayed, it is for the jury to 
pass upon the merit of the excuse and determine as a fact 
whether the notice given was given in a reasonable time and was 
a compliance with the requirement of the policy. To this effect 
is the case of Harnden vs. Milwaukee Mechanics’ Ins. Co., 164 
Mass. 382, 41 N. E. 658, 49 Am. St. Rep. 467, where, though 
there had been a delay of two months in furnishing the verified 
statement of loss, which was by the policy required to be rendered 
forthwith, it was held to be a question of fact for the jury to 
determine whether under all the circumstances the statement had 
been rendered within the time required. So in the présent case 
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it seems @ like question of fact was presented for the jury’s 
determination. 

Plaintiff and defendant are both New York State corporations ; 
the former having its principal place of business at Syracuse and 
the latter at Rochester in this state. Plaintiff had with its sales 
agent in San Francisco a considerable amount of merchandise, a 
part of which was at 27 Grant Avenue, the retail store of the 
agent, and a part in the agent’s wholesale warehouse in another 
section of the city. The property covered by this policy was the 
stock in the retail store from which sales were made, and was 
necessarily fluctuating in amount as sales were made therefrom 
and additions made thereto. It was impossible, therefore, for 
plaintiff to determine what property was in fact at the retail store 
at the time of the fire until it had had an opportunity to hear 
definitely from its San Francisco correspondent and check up 
sales and deliveries at the retail store. Immediately after learn- 
ing of the fire, plaintiff's president telegraphed to its agent in San 
Francisco for information as to the fire and on the same day 
wrote its agent to like effect. The only answer received was by 
letter early in May. This reply was, as the court charged the 
jury it might find, “not definite ; that it did not say what had been 
lost, where the fire had occurred, whether in regard to one stock 
’ of goods or the other, how great the loss was, or whether it 
amounted to anything or not.” On receipt of this letter, plaintiff 
again wrote asking detailed information, which was’ received 
about May 27th or 28th. At once proofs of loss were prepared 
and forwarded to plaintiff’s San Francisco agent for service, 
who promptly served them on defendant’s agent in that city. The 
delay in procuring the necessary information as to the nature and 
amount of plaintiff’s loss the jury were well warranted in finding 
was excused by the confusion of business throughout the city 
and the delay of mails and other means of communication with 
any one there, caused by the catastrophe which had actually des- 
troyed more than two-thirds of the whole town. That a fire had 
occurred, and that whatever goods plaintiff had at the agent’s 
retail store were destroyed, plaintiff doubtless knew early in May 
when it received the reply to its first letter to its agent. But the 
particulars of the loss it did not know. It could then, of course; 
have notified defendant that there had been a fire, and that 
whatever goods it had at 27 Grant avenue had been burned. But 
that fact, as the evidence discloses, was already well known to 
defendant. The loss had occurred, whatever its extent, and the 
liability of defendant was a fact, provided only plaintiff made it 
available by compliance with the requirements of the policy on 
its part as to notice and proofs of loss. Such provisions as to 
what the insured must do after the loss has occurred, it has al- 
ways been held, should be “reasonably and not rigidly construed.” 
Solomon vs Continental Fire Ins. Co., supra. It would seem that 
the useful purpose to be served by requiring plaintiff to give 
defendant this notice was that it might be promptly advised that 
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a fire had occurred. That information defendant had as early, 
and quite as fully and particularly, as had plaintiff. To hold that 
plaintiff must, as a condition upon which its right to recover de- 
pended, furnish information already well known to defendant, 
would be to give a rigid and technical construction of this provi- 
sion of the policy, from a compliance with which defendant could 
receive no benefit. Such construction should not be adopted. 
Omaha Fire Ins. Co. vs. Dierks, 43 Neb. 473, 482, 61 N. W. 740. 

It also clearly appears that on receiving the proofs of loss de- 
fendant did not then assume the position that the notice of the 
loss thereby given was not timely. It then based its objection to 
the proofs of loss solely upon the ground that there was an 
earthquake loss not reported. It retained the proofs of loss and 
first asserted that notice of loss was not given in time by its an- 
swer to plaintiff's complaint. This fact was one the jury was 
entitled to consider upon the question as to defendant’s recogni- 
tion that service of the proofs of loss gave timely notice of the 
loss within the requirements of the policy, and is an additional 
reason why the verdict of the jury should not be disturbed. 

The judgment and order should be affirmed, with costs. All 
concur. 


Note by the Editor of the Insurance Law Journal. 


It does not follow from this case that compliance with the require- 
ment as to notice of loss will be excused merely on proof that the in- 
surer had incidentally learned in a general way that a loss had occurred 
and, therefore, the notice was unnecessary, The information should be 
of a character to put it on inquiry for its own protection, and for that 
purpose, as a general rule, should come from some source legitimately 
connected with the matter. A company is not bound at its peril to in- 
vestigate every case in which it may liave reason to believe it may be 
involved in a loss. The contract imposes the duty of notice on the in- 
sured as at the foundation of any claim. The sufficiency of the notice 
may depend upon whether it was received through a propertly author- 
ized channel. See O’Brien vs. Ins. Co.. 76 N. Y. 459; Watertown Ins. 
Co. vs. Machine Co., 41 Mich. 131; Stimpson vs. Ins. Co., 47 Me. 379; 
Matthews vs. Ins. Co., 154, N. Y. 449; Lovejoy vs. Ins. Co., 11 Fed. Rep. 
€3; Barre vs. Ins. Co., 76 [owa 609; Phoenix Ins. Co. vs. Perry, 131 Ind. 
§72; Peninsula, &c., Co. vs. Ins. Co., 35 W. Va. 666; Burlington Ins. Co. 
vs. Ross, 48 Kan. 228, 

The real ground on which the decision here rests is that under the 
peculiar circumstances the proofs sufficiently complied with the require- 
ment as to notice. The destruction was a matter of common knowl- 
edge, and the insured made earnest efforts to establish a proper basis for 
his claim, while a formal notice would have been a mere empty techni- 
cality, since the insured well knew that the essential fact was already in 
the company’s possession. See Weed vs. Ins. Co. 133 N. Y. 395; Bear, 
vs. Ins.. Co., 70 N. Y. Supp. 581. 

The case may be compared with the decision of the Supreme Court 
of New York, elsewhere, that a mortgagee under mortgage clause need 
not furnish proofs because he is not assumed to know the facts. This 
argument, as here, only goes to the question of a reasonable delay. 
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SUPREME COURT OF WISCONSIN. 


NORTHERN PINE CRATING CO. 
US. 
LIVERPOOL & LONDON & GLOBE INS. CO* 


POLICY—CANCELLATION. 


Under a fire policy providing for 10 day’s notice of cancellation, evi- 
dence held insufficient to show a cancellation by mutual consent in 
a different manner. 


{For other cases see Insurance, Dec. Dig. § 665.] 
POLICY—CANCELLATION. 


An insurance policy can be canceled by one of the parties thereto only 
by a strict compliance with its terms as to cancellation, unless such 
compliance is waived by the other party. 


[For other cases, see Insurance, Dec. Dig. § 233.] 


Appeal from Superior Court, Douglas County; Charles Smith, 
judge. ‘ 

Action by the Northern Pine Crating Company against the 
Liverpool & London & Globe Insurance Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

This action was brought on an insurance policy containing the 


following provision: “This policy may be canceled at any time at 
the request of the insured, who shall thereupon be entitled to a 
return of the portion of the premium remaining after deducting 
the customary short rates for the time this policy shall have been 
in force. The company also reserves the right after giving writ- 
ten notice to the insured and to any mortgagee to whom this policy 
is made payable, and tendering to the insured a rateable proportion 
of the premium to cancel this policy as to all risks subsequent to 
the expiration of ten days from such notice.” It is claimed by 
appellant that the policy was canceled by mutual consent before 
the fire, and whether it was canceled is the only question upon this 
appeal. Both parties asked for a directed verdict, and the court 
granted the motion of the respondent, and directed a verdict in its 
favor for $1,541.83, upon which judgment was entered, and the 
defendant appealed. : 


M. H. Bourtetie and N. H. Cnase, for Appellant. 
LusE, PowEti & Lusk, for Respondent. 


KERWIN, J. (after stating the facts as above.) 
The facts are undisputed, and the question arises whether they 
established a cancellation of the policy by mutual consent. It is 
conceded by appellant that, under the policy, ten days’ notice to 


* Decision rendered, Oct. 26, 1910. 128 N. W. Rep 70. 
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respondent was necessary before cancellation could be effected 
by it without the consent of the respondent. But it is contended 
that the evidence shows a cancellation otherwise than according 
to the terms of the policy, namely, by mutual consent. The evi- 
dence shows without dispute the execution and delivery of the 
policy February 28, 1909, running for one year, covering re- 
spondent’s manufacturing plant at Cass Lake, Minn.; that on 
May 3lst appellant’s state agent for Minnesota instructed the 
local agent of the company, one Harding, to cancel the policy in 
suit, at the same time making a memorandum of the instruction 
on the appellant’s register kept by Harding. On June 8, 1909, ap- 
pellant wrote to Harding confirming the instructions theretofore 
given to Harding. .June 19, 1909, Harding, who was cashier in 
the bank at Cass Lake, took the policy in question out of the 
bank vault where it was kept by respondent, and mailed it to ap- 
pellant, and on the same day wrote respondent, stating that he 
had been instructed to cancel the policy, and had that day done 
so and had credited respondent’s account with the return pre- 
mium. On June 23, 1°09, respondent replied to Harding’s letter 
of the 19th acknowledging recept thereof, and asking whether the 
policy could not be rewritten in one of Harding’s other compa- 
nies, anf asking for details of the policy in suit. Respondent’s let- 
ter was received by Harding at Cass Lake June 24, 1°09, about 
one hour before the fire in question occurred. The fire resulted 
in a loss and damage to respondent of $10,722.84, of which ap- 
a pro rata (if its policy were in force) would be $1,541.83. 
wo days subsequent to the fire Harding wrote respondent refer- 
ring to his letter of the 23d received, and saying that he had not 
had time to make a replacement of the insurance, and referring 
to the fact that the adjusters had arrived, and they were disap- 
pointed that respondent was not there, so that an adjustment 
could be had at once. Appellant denied liability, and respondent 
made and served proof of loss. 

It is clear from the established facts that the appellant could 
cancel the policy only in the manner provided by the policy with- 
out the consent of the respondent. But it is insisted by appellant 
that the undisputed facts show a cancellation by mutual consent. 
The correspondence between appellant and respondent, which is 
claimed to work an immediate cancellation of the policy by mutual 
consent, is perfectly consistent with cancellation according to the 
terms of the policy “as to all risks subsequent to the expiration of 
ten days from such notice.” The appellant having the right to 
cancel only as to risks occurring subsequent to ten days after 
notice, the respondent was well justified upon the facts in believ- 
ing that the appellant was proceeding to cancel according to the 
terms of the policy, and there is nothing in the correspondence or 
established facts showing that respondent consented to a can- 
cellation otherwise than in accordance with the terms of the 
policy. Wicks Bros. vs. Scottish U. & N. Ins. Co., 107 Wis. 606. 
83 N. W. 781; Davis L. Co. vs. Hartford F. Ins. Co. et al., 95 
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Wis. 226, 70 N. W. 84, 37 L. R. A. 131. It is clear that the pro- 
ceedings to cancel by appellant were adverse proceedings, not by 
request to respondent to cancel by consent in any manner con- 
trary to the provisions of the policy. If the appellant desired to 
cancel by mutual consent so as to immediately terminate all risk 
under the policy, the course pursued by the appellant was not 
well calculated to bring such purpose home to the knowledge of 
the respondent, and it cannot be said from the record that the 
respondent ever acquiesced in such purpose. And, in the ab- 
sence of knowledge brought home to the respondent that the pur- 
pose of the company was to cancel otherwise than in accordance 
with the terms of the policy acquiesced in by the respondent, it 
must be held that the notice of cancellation was in accordance with 
the terms of the policy. A policy of insurance can only be can- 
celed by one of the parties thereto by a strict compliance with its 
terms as to cancellation, unless such compliance is waived by the 
other party. Bradshaw Bros. & Co. vs. Fire Ins. Co., 89 Minn. 
334, 94 N. W. 866; 16 Cyc. 873; Hartford F. Ins. Co. vs. Tewes, 
132 Ill. App. 321. 

Whether, if the policy had been returned to appellant with the 
consent of respondent and the return premium accepted, this 
would amount to a cancellation of the policy otherwise than in 
accordance with its terms, we need not and do not decide, because 
it does not appear from the record that the respondent ever ac- 
cepted the return premium, or that it had knowledge that the 
policy was returned to appellant until after the fire. 

We are convinced that the policy covered the risk at the time 
of the fire. Therefore the respondent was entitled to recover. 

The judgment below is affirmed. 


Note by the Editor of the Insurance Law Journal. 


The question naturally occurs in connection with this case: By 
what authority did the agent take the policy from its place of deposit 
and return it to the company? Was he authorized by the insured to act 
as its custodian, with power to surrender it? If not, its return was an 
unauthorized act which accomplished nothing until afterwards ratified 
by the insured. The mere fact that he had obtained the policy and that 
it was within his reach would not affect the case. Bernstein vs. Ins. Co., 
81 N. Y. Supp. 306; Van Valkenburgh vs. Ins. Co., 51 N. Y. 465. But it 
has been repeatedly held that possession of the policy with authority to 
maintain insurance is presumptive of authority to cancel. Bernstein vs. 
Ins. Co., supra; Standard Oil Co. vs. Ins. Co., 64 N. Y. 85. If, however, 
the policy has been actually accepted by the insured, as appears to have 
been the case here, the authority of the agent has been held to cease. 
Com’l Union Assur. Co. vs. Urbansky, 24 Ky. Law Rep. 462; Clark vs. 
Ins. Co., 89 Me. 26. 

It would seem that any claim of validity must here rest on the ac- 
quiescence of the insured. The facts as stated leave the attitude of the 
insured upon receiving the notice in doubt. They strongly suggest‘ that 
the insured, having other insurance, looked on the policy as actually 
terminated, and to be replaced as soon as another could be secured. But 
the insured was imperfectly acquainted with the facts, and sought fur- 
ther details. It may fairly be presumed that it had not in mind that 
by acquiescing it was actually surrendering the right to protection pend- 
ing its replacement. Such ignorance would render the cancellation in- 
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effectual. Duncan vs. Ins. Co. 138 N. Y. 88; Niagara F. Ins. Co. vs. 
Raden, 87 Ala. 311; Holden vs. Ins. Co., 46 N. Y. 1. Whether there had 
Leen any waiver of the return premium unless the agent was assumed to 
represent the insured, would be for the jury in the absence of a di- 
rected verdict; the mere notification that it had been credited on the 
books would not be effectual. Kirby vs. Ins. Co., 13 Lea (Tenn.) 340 
Peoria Ins. Co. vs. Botts, 47 Ill. 516. 


SUPREME COURT OF SOUTH DAKOTA. 


FERGUSON ert At, 
US. 
NORTHERN ASSUR. CO. or Lonpon Et AL.* 
AGENCY. 


An insurance agent directed by a fire policyholder to renew the in- 
surance was not insured’s agent, as affecting the liability of another 
company in which a policy was written, but canceled by such agent 
on the company’s order. 


[For other cases, see Insurance, Cent. Dig. § 127; Dec. Dig. § 98.] 


RENEWAL—AUTHORITY OF AGENT. 


An insurance agent directed to renew insurance had no right to select 
another company. 


[For other cases, see Insurance, Cent. Dig. § 133; Dec. Dig. § 109.] 


CONTRACTS—LEGAL EFFECT. 


Insurance contracts are governed by the same legal principles that apply 
to other contracts. 


[For other cases, see Insurance, Cent. Dig. § 172; Dec. Dig. § 124.] 


ACCEPTANCE OF POLICY—NECESSITY. 


A fire policy in one company prepared through an insurance agent au- 
thorized to renew a policy in another company which was not accepted 
by insured nor by their authorized agent is unenforceable. 


{For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.] 


Appeal from Circuit Court, Fall River County. 

Action by Will O. Ferguson and another against Northern As- 
surance Company of London and another. From a judgment for 
plaintiffs and from an order denying a new trial, that company 
appeals. Reversed. 

Martin & Mason, for Appellant. 

S..E. WILson and G. M. CLEVELAND, for Respondents. 

WuirInc, P. J. 

This was an action brought to recover $2,000 from the defend- 
ant insurance companies, it being claimed that they were jointly 
liable for same, owing to the destruction of property of plaintiffs 


* Decision rendered, Oct. 26, 1910. 128 N. W. Rep. 126. 
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upon which plaintiffs claimed they had insurance in such compa- 
nies. Upon the trial, when plaintiffs rested their case, the de- 
fendant German Alliance Insurance Company moved for the 
disinissal of the action as against it, which motion was granted, 
and the Northern Assurance Company excepted to such ruling. 
The Northern Assurance Company then moved for direction of 
verdict, and the same was denied. This defendant renewed such 
motion at the close of the evidence, and it was again denied, and 
a judgment having been recovered by the plaintiffs, and the court 
having overruled a motion for new trial, the Northern Assurance 
Company has appealed to this court upon such judgment and or- 
der denying new trial. 

The appellant having questioned the sufficiency of the evidence 
to sustain the verdict and judgment, it becomes necessary for us 
to construe such evidence in the light most favorable to the re- 
spondents. Following such rule, the following facts would appear 
to have sufficient evidence for their support: On October 12, 
1906, one Flannigan, as the local agent for appellant at Hot 
Springs, S. D., wrote a policy in the appellant company for $2,000 
upon the property described in the complaint, which said policy 
was procured for the plaintiffs by their father. On October 15, 
1906, said company by wire ordered this policy canceled, and the 
same was canceled and sent to the company. The company at 
that time instructed its said agent not to issue any future policies 
on this property, and on June 6, 1°07, the company, through its 
special agent, gave Flannigan written instructions not to insure 
this risk. As soon as the policy was canceled as above mentioned, 
and on October 16, 1906, Flannigan issued to the plaintiffs a 
policy in the defendant German Alliance Insurance Company, 
which policy covered this property and remained in force until 
October 16, 1©07. On October 12, 1907, one of the plaintiffs had 
a conversation with Flannigan, in which Flannigan desired to re- 
new such insurance, and, after some conversation, it was finally 
agreed that Flannigan should renew the same, and said plaintiff 
advised him that he was going to be out of town for a few days, 
but for him, Flannigan, to be sure and not Iet the insurance expire. 
Plaintiff offered to pay him at that time, but the agent said it 
would be all right until he returned. At this time, October 12, 
1907, Flannigan was the agent of at least three insurance com- 
panies, namely, the two defendants, and the Sun Insurance Com- 
pany. Plaintiffs knew that they were carrying a policy in one 
of the companies which Flannigan represented, and knew that he 
represented several companies, but they did not know the name 
of the company with which they were then carrying a policy or 
the other companies for which Flannigan was agent. In the con- 
versation had between the one plaintiff and Flannigan in relation 
to renewal of insurance, there was nothing said as to what com- 
pany was to take this insurance, nor as to the amount of the pre- 
mium. Flannigan on October 14, 1°07, wrote up a policy of $2,- 
000 on the property in question, placing such policy with the ap- 

L——Vol. XL.—4. 
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pellant company. The risk, by its terms, was to commence at 
noon on October 17, 1607, and to run one year. Flannigan re- 
tained the policy in his office, and sent in a daily report, and upon 
the morning of October 17, 1907, he received a telegram from 
the appellant, dated October 16th, ordering the cancellation of 
such policy. In accordance with such telegram, Flannigan can- 
celed such policy before noon on October 17, 1907. He marked 
the policy, “Canceled by order of company, 10-17-07,” placed it 
in an envelope, and ma:led it to appellant, said policy never hav- 
ing been in the possession of either plaintiff. Plaintiffs received 
no notice that this policy had been written until long after the fire, 
which fire occurred on October 25, 1907, and which fire destroyed 
the property described in said policy.. After the fire, and on 
November 5, 1°07, plaintiffs made out proof of loss, and 
sent same to German Alliance Insurance Company; which 
proof of loss contained the following: “By your policy 
No. 559 expiring the 16th day of October, 1907, * * * 
and which said policy was ordered to be rewritten by 
the undersigned insured on the 12th day of October, 1907, which 
said order was made to your agent G. B. Flannigan at Hot 
Springs, S. D., on the 12th day of October, 1°07.” It was not 
until January 30, 1°08, that plaintiffs first sent proof of loss to 
the appellant company. In their complaint, plaintiffs alleged a 
contract with the German Alliance Insurance Company on Octo- 
ber 12, 1907, throvgh their agent, whereby such agent agreed to 
renew the policy dated October 16, 1907, and further alleged that 
said agent, instead of complying with said contract or agreement, 
executed the policy in appellant company in place thereof, and 
plaintiffs prayed a joint judgment in the sum of $2,000. 

The question of the sufficiericy of the evidence to sustain the 
verdict is fairly raised by the assignments of error, and is the 
only question we deem necessary for our consideration, thus 
leaving as the sole matter to be determined the liability of appel- 
lant under the facts proven. 

It is the claim of the respondents that by the conversation of 
October 12, 1907, the respondents made Flannigan their special 
agent to renew their insurance in one of his companies and to 
retain such policy until the plaintiff, who ordered the insurance, 
returned to the city. In this respondents are clearly in error. 
Flannigan was in no sense the agent of respondents for any pur- 
pose whatsoever. This is not a case where an insurance agent 
representing several companics was directed to write insurance in 
one of his companies, such company to be selected by him. He 
was directed to renew insurance then in force. It mattered not 
that respondent, when talking to him, was ignorant of what com- 
pany had written such policy, respondent was dealing with him 
as the agent only of the company which then held the risk, and 
in no sense as the agent of any other company or companies, 
and Flannigan had no more authority to select any other company 
than if respondent had specifically named the German, Alliance 
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Insurance Company in directing the renewal of the insurance. 
Flannigan knew what company was carrying this insurance even 
if respondents did not. Suppose the property had not burned, 
and, after some time had elapsed, the agent had called upon re- 
spondents to pay the premium named in policy, upon what pos- 
sibly theory could respondents be held liable? Suppose that, 
after Flannigan had returned appellant’s policy to it, he had, on 
October 17, 1°07, issued a policy in the German Alliance Insur- 
ance Company, could there be any question of its validity? Cer- 
tainly not. Respondents could not have denied liability for pre- 
mium on such policy. Yet under respondent’s theory of special 
agency, as soon as Flannigan wrote the policy in appellant com- 
pany, it became a valid contract and remained in full force, thus 
terminating any power in Flannigan to bind respondents for pre- 
mium for another policy. The same fundamental rules and prin- 
ciples underlie the laws relating to insurance contracts as to other 
contracts. If A. were an agent for several periodicals and B. 
was a subscriber for Munsey, and A. should come to him asking 
him to renew his subscription and B. should direct A. not to let 
his subscription expire, could it be held for one moment that A. 
would have any authority to select another magazine for B., even 
if the terms for it were the same as for the Munsey? Certainly 
not. And if A. should have the right to sign contracts for sub- 
scriptions for the various companies, and should sign one to B. 
for such other magazine and lay the same in his desk, would the 
same ever have any validity until in some manner accepted by B.? 
And if, before it was accepted by B., the company canceled such 
order, could B. recover of such company in a suit based upon such 
order? Clearly not. Flannigan was not instructed to retain such 
policy as he should issue. ‘There is not a word of testimony to 
support such a contention. While the German Alliance Insur- 
ance Company might have been bound, if the agent had written 
the insurance in their company, even though such agent had re- 
tained possession of the policy, this would have been owing to 
the complete oral agreement entered into with such company 
through its agent. Nothing, however, but acceptance by respond- 
ents of the policy issued by appellant could give it validity, which 
acceptance must be by one of the respondents or some one duly 
authorized. Respondents are not in any position to complain of 
appellant. They saw fit to trust the agent of the German Alliance 
Insurance Company to write the insurance offered, and, if the 
agreement entered into with kim was not sufficient upon which to 
recover of the company they were dealing with, they should place 
the cause of their loss, where it belongs, to faith wrongfully 
placed in Flannigan as agent of such insurance company. 
The judgment and order denying a new trial are reversed. 


Note by the Editor of the Insurance Law Journal. 
Several interesting questions are raised by this case. The reasoning 
of the court must logically lead to the conclusion reached. The agent 
instructed simply to renew an existing policy could not bind another 
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company by attempting to place insurance in it which had never been 
authorized nor accepted by the insured. If, however, the action were 
against the original insurer, another question would arise. It mattered 
not, according to the court, that the name of the company was not re- 
called by the insured, he had ordered the renewal of an existing policy 
to which the agent consented. Was this a valid parol contract? In Tay- 
lor vs. Ins. Co., 47 Wis. 365, the agent was instructed to renew an exist- 
ing policy, the premium was agreed on and the agent assented. The court 
held that the agreement implied a further act by the agent to effect 
a binding contract, and there could be no recovery in case of failure by 
the agent. The insured depended on the latter to write a policy which 
would bind the company. Similarly in Idaho, etc., Co. vs. Ins. Co., 8 
Utah 41, it was held that there was no binding contract of insurance 
where the agent promised, but failed, to renew. But it was suggested 
that an action might lie for breach of contract to insure. 

On the other hand it is now generally held that a valid contract of 
insurance may be made by parol where the clear understanding of the 
parties is that subsisting insurance is thus effected, and this principle 
has been applied to renewals. Squier vs. Ins. Co., 162 N. Y. 552. See 
also Carey vs. Nagle, 5 Fed. Cas. 60; but per contra where the con- 
versation was not regarded by the agent as an actual renewal contract. 
O'Reilly vs. Assur. Corp., 101 N. Y. 575. Such parol contract should be 
distinguished from contracts for insurance which are to be binding only 
when executed. Such, apparently, in the judgment of the court, might be 
the situation in the present case, and this view is strengthened by the fact 
that the proposed prepayment of premium was waived by the agent. 
Cohen vs. Ins. Co., 67 Tex. 325; King vs. Ins. Co., 58 Wis. 508; Trustees 
vs. Ins. Co., 19 N. Y. 305; Worth vs. Ins. Co., 64 Mo. App. 583; Stehlick 
vs. Ins. Co., 87 Wis. 322; Hubbell vs. Ins. Co., 100 N. Y. 41. 

The proper remedy, however, in such case, according to the weight 
of authority, is not as here, an action on the contract itself, but either 
an equitable suit to compel specific performance or for damages for 
breach of contract to insured: Tayloe vs. Ins. Co., 9 How. 390; Weeks vs. 
Ins. Co., 29 Fed. Cas. 581; Angell vs. Ins. Co., 59 N. Y. 171; Humphry 
vs. Ins. Co., 12 Fed. Cas. "884. Hallock vs. Ins. Co., 2 N. J. Law 268; 
Woody vs. Ins. Co., 31 Grat. (Va.) 362. Here, ‘however, the action 
against the German Alliance was dismissed by the court below. How far 
this action may have been determined by the form of the suit or by the 
fact that a contract had actually been issued by the company joined with 
it in the suit does not appear. 

There is another aspect in which this case may be viewed, The 
agent was instructed not only to renew, but “to be sure and not let the 
insurance expire.” Was this intended as an instruction to maintain the 
insurance either by renewal or otherwise if need be? The agent would 
seem to have so interpreted it when, on his own responsibility, he placed 
the risk in a different company and, since no such company had been 
agreed on, he was in the position of a broker acting for the insured. As 
was said by Stayton, C. J? of the Texas Supreme Court, in a case cited 
in Beach on Insurance, § s° 1066: “In making application to him for insur- 
ance he was not treated as agent of the company. They * * * des- 
ignated no company * * * but they did empower him to obtain a policy 
for them. In so far as he acted in doing this he must be treated as the 
agent of the insured.” The theory of the court in the present case is 
that he was empowered simply to renew and, failing to do so, no con- 
tract existed between the parties. If therefore, no appropriate remedy 
exists against either company, it seems to logically follow that the agent 
was personally liable to respond in damages for failure to insure, and 
might be assumed as acting simply for the insured. Again, if the agent 
were assumed to be authorized to maintain the insurance either by renewal 
or otherwise, no actual acceptance by the insured might be necessary to 
render the policy that was written valid, even though a mere contract to 
insure which usually requires delivery for its completion. Manchester F. 
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Ins. Co. vs. Plato, 23 Ohio Cir. Ct. Rep. 35. But, as was said, the theory 
of the present case is that the conversation was restricted to the renewal 
of an existing contract. 


~ Oe 


SUPREME COURT OF WISCONSIN. 


JONES et AL. 
US. 


METROPOLITAN CASUALTY INS. CO* 


PLATE GLASS POLICY—LOSSES CAUSED BY FIRE—LIABIL- 
ITY. 


A plate glass insurer, under a policy exempting it from liability for loss 
resulting directly or indirectly from fire, is not liable for breakage . 
caused by explosion of dynamite, 700 feet away, in a warehouse 
which was set on fire by an unknown person. 

te other cases, see Insurance, Cent. Dig. §§ 1126-1143; Dec. Dig. § 
21.) 


Appeal from Circuit Court, Vilas County; A. H. Reid, Judge. 

Action by G. D. Jones and others against the Metropolitan 
Casualty Insurance Company. Judgment for defendant, and 
plaintiffs appeal. Affirmed. 

Among other references upon the part of the appellants were 
the following: Thurston vs. Burnett, etc., Co., 98 Wis. 476, 74 
N. W. 131, 41 L. R.A. 316; Bakalars vs. Continental C. Co., 141 
Wis. 43, 122 N. W. 721, 25 L. R. A. (N. S.) 1241; Wausau T. 
Co. vs. United Firemen’s I. Co., 123 Wis. 535, 101 N. W. 1100. 

Among references cited upon the part of the respondent were 
the following: Cary vs. Preferred, etc., Co., 127 Wis. 67, 106 N. 
W. 1025,5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997; Winchel 
vs. Goodyear, 126 Wis. 271, 105 N. W. 824; Kellogg vs. C. & N. 
W. R. Co., 26 Wis. 223, 7 Am. Rep. 69; O’Connor vs. Queen I. 
Co., 140 Wis. 388, 122 N. W. 1038, 1122, 25 L. R. A. (N. S.) 
501, 133 Am. St. Rep. 1081; Karow vs. Continental I. Co., 57 
Wis. 62, 15 N. W. 27, 46 Am. Rep. 17; Merrill vs. Travelers’ I. 
Co., 91 Wis. 329, 64 N. W. 1039; McQuillan vs. Mutual, etc., Co., 
112 Wis. 665, 87 N. W. 1069, 88 N. W. 925, 56 L. R. A. 233, 88 
Am. St. Rep. 986; Milwaukee, etc., vs. King, 112 Wis. 647, 88 
N. W. 598; Murphey vs. Weil, 92 Wis. 467, 66 N. W. 532; Ful- 
ton vs. Stevens, 99 Wis. 307, 74 N. W. 803; Wisconsin M. & F, 
I. Co. Bank vs. Mann, 100 Wis. 496, 76 N. W. 777; Johnson vs. 
Pugh, 110 Wis. 167, 85 N. W. 641; Hart vs. Hart, 117 Wis. 639, 
94 N. W. 890; Monte vs. Wausau P. M. Co., 132 Wis. 210, 111 
N. W. 1114. 


* Decision rendered, Nov. 15, 1910. 128 N. W. Rep. 280. 
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Smart, VAN Doren & Curtis, for Appellants. 

Apert S. Larson, for Respondent. 

TIMLIN, J. 

By a “plate glass policy” the appellants were insured against 
loss by breakage of glass (in described premises) the result of 
accident and due to causes beyond the control of insured. The 
policy further provided: “This company is not liable for any loss 
or damage resulting directly or indirectly from fire, whether on 
the premises above described or not.” A warehouse about 700 
feet distant, containing some dynamite, was set on fire by a per- 
son unknown; the fire caused the dynamite to explode; the con- 
cussion of this explosion broke the glass. To a complaint setting 
forth these facts a demurrer was sustained, and judgment given 
for defendant. 

All causes have behind them in the chain of causation other 
causes. Every event is the outcome or result of causes operating 
directly or indirectly in sequence or simultaneously to produce 
that event. In order to justly fix liability, the law endeavors to 
- select in a practical way the legally responsible cause which, with- 
out much regard to the literal meaning of the adjective word, we 
call the “proximate” cause. In some cases, the proximate cause 
is very obvious; in others, it requires great discrimination to dis- 
cover and identify it. A negation of liability for damages caused 
directly or indirectly by a stated element presents for investigation 
quite a different question. If parties to a contract so provide, 
they have employed one of the most comprehensive expressions 
which the language affords to exclude the right to recover all 
damages caused by that element whether proximately or not. 
There is in this case no question of a simultaneously concurring 
independent cause, and what is decided does not include that. In 
this case, in order to be within the obligation and without the ex- 
ception of the policy, it must appear that the fire was not the 
proximate cause, nor a principal cause, nor a link in the chain of 
causation, nor even an indirect cause; in short, not a cause at 
all, of the breakage. Here the pleader shows that the breakage 
was caused, directly or indirectly, it matters not which, by the fire. 

Judgment affirmed. 


Note by the Editor of the Insurance Law Journal. 


It is a peculiar feature of this case that the statement of facts as 
presented in the pleader furnished, in the judgment of the court, a sufti- 
cient ground for the conclusion. The complaint itself set forth that the 
fire caused the explosion which did the damage. This, it seems, was a 
virtual confession that the loss resulted directly or indirectly from fire. 
But apart from this it would appear that in the judgment of the court th 
fire was a link in the chain of causation which, through that very fact, 
brought it within the provision of the policy irrespective of its proximity. 
The language of the provision, according to the court, renders it unneces- 
sary to decide whether the fire was the proximate cause within the usual 
interpretation of these words. It was sufficient that it was a link in 
the chain. This, if construed apart from the facts, might imply that if 
anywhere in the chain of causation, however remote, a fire would be 
within the exemption. The language of the court, however, should be 
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construed in connection with the facts. There were but two links in the 
causal chain necessary to consider, a fire, producing an explosion. The 
causal connection of both would naturally suggest-itself. Hence it was 
unnecessary to consider whether that connection was too remote to be 
regarded as either a direct or indirect cause. Force should be given to 
the word “indirect” as well as to the other. Similarly in the case of 
Man’{’rs, etc.,‘Indemnity Co. vs. Dorgan, 7 C. C. A. 581, it was held that 
if one was drowned by falling into the water, the cause of death was 
drowning, no matter what occasioned the fali, but that if the policy ex- 
cepted death resulting directly or indirectly from a risk which caused the 
fall, it-would be exempt. 

The present case may be compared with those arising from the San 
Francisco earthquake, where loss due directly or indirectly to earth- 
quake was excepted. In Richmond Coal Co. vs. Assur. Co., 37 Ins. L. J. 
97, it was held that the exception must be construed in its popular and 
legal sense. If the earthquake was the proximate cause, the policy-was 
not liable, although the building was destroyed by fire. If the earthquake 
directly or indirectly caused fires in other buildings which communicated 
it to the property insured, or if it caused an explosion which resulted in 
the fire, there was no liability. Similarly, in Board of Education vs. Ins. 
Co., 37 Ins. L. J. 530, it was held that a fire started by an earthquake 
which spread ‘directly ‘without any intervening cause to the building was 
directly caused by.the earthquake, while if started from a cause which 
would not have existed but for the earthquake, if proximately so caused 
it was indirectly caused by the earthquake within the meaning of, the 
policy. But the principle in all these cases seems to be that the indirect 
cause must. be an obvious link .in the chain, not one so remote that its 
causal relation would not suggest itself. See, also, on this subject, Mc- 
Evoy vs. Ins. Co., 38 Ins. L. J. 895; Com'l Union. Assur. Co. vs. Club, 38 
Ins. L. J. 913. In the latter case it was held that where a loss might 
have been prevented if an earthquake had not destroyed the water sup- 
ply, the earthquake was neither directly nor indirectly the cause of the loss. 


—_——- $o @—___—__- 


COURT OF APPEALS OF KENTUCKY. 


WILSON 
US. 


GERMANIA FIRE INS. CO* 


FIRE POLICY—INVALIDITY. 

A fire policy stipulating that it shall be void if the interest of insured 
is not truly stated therein is void where insured without title falsely, 
though honestly states that he is the owner, unless insurer’s agent 
knows, or has means of knowing, of insured’s interest in the prop- 
perty, in which case insured may recover to the extent of his in- 
terests. 

[For other cases, see Insurance, Cent. Dg. §§ 601-635, 968-974; Dec. 
Dig. §§ 282, 378.] 


FIRE INSURANCE—INSURABLE INTEREST—EXTENT OF RE- 
COVERY. 


Where a person not having a legal right to redeem from a tax sale re- 
deemed the property and obtained a sheriff’s deed, which was re- 





* Decision rendered, Nov. 17, 1910. 131 8S. W. Rep. 785. 
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corded, and an insurance agent soliciting insurance was shown a 
receipt for a tax paid on the property, and could have had the deed 
examined and thereby discovered such person’s want of title, and 
such person, in good faith, believed that he had title to the property, 
and represented that he owned the property without making any 
false statement to the agent as to the character of the title, the policy 
issued covered such person’s interest in the property resulting from 
his lien for the amount of the tax claim paid to redeem, though it 
stipulated that it should be void if the interest of insured was not 
truly stated. 


{For other cases, see Insurance, Cent. Dig. § 1280 ; Dec. Dig. § 503.] 


Appeal from Circuit Court, Bourbon County. 

Action by Maggie Wilson against the Germania Fire Insur- 
ance Company. From a judgment granting insufficient relief, 
plaintiff appeals. Affirmed. 


Morcan & DarracH, for Appellant. 

Ta.sorr & WuitLeEy, for Appellee. 

SETTLE, J. 

By this action appellant sought to recover $700 upon a policy 
of insurance issued to her by appellee in 1903 upon two houses in 
the city of Paris; one of them being insured for $400, and the 
other for $300. The two houses were destroyed by fire a year 
later. 

The policy contains the following provision: ‘This entire 
policy shall be void if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance 
concerning this insurance or the subject thereof; or if the interest 
of the insured in the property be not truly stated herein; or in 
case of any fraud or false swearing by the insured touching any 
matter relating to this insurance, or the subject thereof, whether 
before or after a loss.” Appellee resisted a recovery on the policy 
upon the ground that the title to the property insured was not 
in the appellant as represented by her to its agent and stated in 
the policy, to which appellant replied that the character of her 
title or want of title to the property was known to appellee 
through its agent at the time of its issual and delivery to her of 
the policy by the latter, and that appellee was thereby estopped 
from denying her title. Other issues were made by the plead- 
ings, but consideration of them will be unnecessary. 

If appellant was without title to the property, the statement 
or representation in the policy that she was the owner thereof, 
however honestly made, was untrue, and under the clause of the 
policy quoted above operated to invalidate it, unless, as alleged by 
her, appellee’s agent was fully advised of her want of title and 
with such knowledge delivered to her the policy, in which event 
she would be entitled to recover on the policy to the extent of such 
insurable interest, if any, as she may have in the property. Ap- 
pellant’s evidence shows that the property in question was owned 
by her father, and that it was sold in 1901 for a tax of $4.32 due 
upon it from her father for the year 1900 and bought by the 
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sheriff for the state and Bourbon County; that before the ex- 
piration of two years from the date of the sale of the property 
appellant attempted to redeem it by paying to the county attorney 
ot Bourbon County the tax for the year 1900, together with the 
cost of sale, interest, and penalty; that at the time of such pay- 
ment she received from that officer an attempted transfer of the 
bid and claim of the county and state for any upon the property 
acquired by virtue of the tax sale referred to, and later obtained 
of the sheriff a deed purporting to convey her the property, the 
deed containing a recital of the foregoing facts and the additional 
fact that appellant’s father, the owner of the property, had al- 
lowed two years from the date of the sale to expire without re- 
deeming it. 

Though not alleged in her pleadings, it was testified by appel- 
lant that her father consented to her redemption of the property 
and the excution to her of the sheriff’s deed, but the latter and 
his son testified that he accepted appellant’s volunteered offer to 
redeem it, but did not consent to its conveyance to her by the 
sheriff, and that her offer to redeem it was agreed to by the father 
upon the condition that she should be reimbursed for the amount 
paid in redeeming it out of the rent of the property, which was 
done; but that, when possession of the property was demanded 
of her, she refused to surrender it, and wrongfully continued to 
hold it. But, waiving this feature of the case, it is evident that 
the circuit court was not in error in holding that the deed from 
the sheriff did not pass to her the title to the property it pur- 
ported to convey. Under the statutes of this state then in force, 
neither the sheriff nor county attorney had the authority to allow 
appellant, who was not the owner of the property, to redeem it 
from the state and county, purchasers at the sale, without the 
request in writing of the owner, her father, to permit her to do so. 
The right of redemption was in the father alone, and had to be 
exercised by him or by one to whom he in writing assigned such 
right of redemption, and it is not claimed by appellant that it was 
assigned her. Consequently the assignment by the county attor- 
ney to appellant of the state’s and county’s purchase of the prop- 
erty under the tax sale and deed made her by the sheriff passed to 
her no title to the property. Under the statute the title to prop- 
erty purchased by the state for a tax upon the failure of the 
owner to redeern it by paying the tax for which it was sold with 
the added interest, penalty and costs of sale within two years from 
the date of sale vested in the state absolutely, and while, as fur- 
ther provided by the statute, the state may be divested of the title 
thus acquired, it can be done only by a sale of the property 
through a revenue agent of the Statue Auditor’s appointment and 
a deed from the Auditor. But, in the case at bar, when appellant 
within the two years paid the state and county the tax for which 
the property was sold, the title thereto never vested in the state, 
but remained in the owner, her brother. It is patent, therefore, 
that appellant did not acquire the title to the real estate in ques- 
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tion by the deed she received from the sheriff of Bourbon County, 
and that the title is still in her brother. She has, however, by 
virtue of her payment to the state and county of the tax claim for 
which the property was sold, a lien upon it under the statute for 
the amount of the tax claim so paid by her, which she might have 
enforced by suit and a sale of the property. This lien she held 
at the time of making the contract of insurance with appellee 
and may be said to have then had by virtue of such lien and to 
the amcunt thereof an insurable interest in the property which was 
covered and is protected by the policy she received from appellee. 

The fact that appellee’s agent was advised or had at hand the 
means of knowing of appellant’s want of title at the time the con- 
tract of insurance was effected is, we think, reasonably apparent 
from the evidence. She testified that she showed him the deed 
from the sheriff under which she claimed title. This he denied 
in the deposition he gave in her behalf, but admitted that she 
exhibited to him a receipt for tax she claimed to have paid on the 
property. Whether the payment evidenced by the receipt was for 
the money with which she parted in the attempt to redeem the 
property or for a tax subsequently assessed against it the agent 
did not attempt to explain. It is evident, however, both from his 
deposition and her testimony, that the deed she had received from 
the sheriff was on record in the county clerk’s office where it 
might have been read by the agent, and, if himself so unskilled in 
legal matters as to have been unable to thereby discover her want 
of title, he might at least have had it examined by an attorney 
whose discovery of such want of title would have been made 
known to him. It is further evident from the testimony of ap- 
pellant and the agent that she in good faith believed she had title 
to the property, the she did not intentionally or fraudulently make 
any false statements to the agent as to the character of her title, 
and that he did not claim to have been misled by any statement 
in respect thereto made by her. It must not be overlooked that 
she is an ignorant negro woman, and unable to tell the difference 
between a fee-simple title and a lien. The agent being eager to 
insure the property found her in possession of it and inspected 
it, and, being satisfied, doubtless, with the mere statement that 
she owned the property, made the contract of insurance with her, 
received the premium and delivered the policy, thereby closing the 
transaction, without taking the trouble to ascertain whether her 
representations, ignorantly made, as to her title, were true or 
false, although an investigation on his part would have led to the 
discovery that her statemnts as to the title were untrue. 

We think the facts presented by the record warrant the appli- 
cation of the principle announced by this court in Hartford Ins. 
Co. vs. Haas, etc., 87 Ky. 531, 9 S. W. 720, 10 Ky. Law Rep. 573, 
2L. R. A. 64. In that case Mrs. Haas, who was an illiterate 
German widow, obtained a policy of insurance upon a house in 
which she owned but a dower interest, and her children the fee. 
The policy contained a statement purporting to have-been made 
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by her that she owned the property in fee simple, and likewise a 
provision declaring that it should be void if the insured was not 
the owner of the property in fee simple. It appeared that the 
agent of the insurance company who had as did the agent in this 
case the power to effect insurance without consulting the home 
office knew, or had the means of knowing, all about the nature 
and extent of the insured’s title. The property was destroyed by 
fire, and, in the action brought upon the policy by Mrs. Haas for 
the loss sustained. it was held that the dower interest which she 
had in the property was secured by the policy, and, also, that, as 
she had relieved the property from the lien of a purchase-money 
note out of her own means, she had an insurable interest to the 
extent of such payments in addition to her dower interest, and 
the fact that her children. might have defeated recovery thereof 
by her by reason of the lapse of time was not in the way of her 
recovery against the insurance company, although it had pleaded 
limitation as to that part of her claim. 

The alleged knowledge of appellant’s want of title on the part 
of appellee’s agent pleaded by way of estoppel cannot be relied on 
to compel the payment by appellee of the entire loss, or face of 
the policy, for to so hold would give no effect whatever to that 
provision of the policy which declares that it “shall be void * * * 
if the interest of the insured in the property be not truly stated 
herein,” and to allow appellant to recover for the loss of property 
which she did not own. She is, however, protected by the estop- 
pel to the extent of her insurable interest which is secured by 
the policy. That interest is correctly set forth by the single in- 
struction given by the trial court to the jury, which, in substance, 
told them that the tax deed relied on by appellant did not in law 
give her any greater interest in the insured property than a lien 
thereon for all money paid by her on account of taxes (including 
what she paid the state and county for the supposed redemption 
of the property) against the property and for the reasonable value 
of such improvements as she put thereon and were necessary to 
its preservation prior to the destruction of the property by fire, 
amounting altogether to $38.25, and this sum, fixed by appellant’s 
own testimony, the jury were directed to and did find for her with 
interest from the date of the tax deed, viz., February 19, 1903. 

No error of consequence appearing in the record, the judgment 
is affirmed. 
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APPELLATE COURT OF INDIANA. 
Division No. 2. 


NORTHERN ASSUR. CO. or Lonpon 
US. 


CARPENTER. (No. 7,029.}* 


CONDITIONS—INVENTORY. 


A fire policy provided that assured should before this policy took effect 
(provided no inventory has been taken within twelve months) make 
an inventory of the stock to be covered hereby, and keep books of 
account from the date of the inventory. Held, that insurer had no 
right to avoid the policy for failure of insured to make out an in- 
ventory, and hence was not required to elect to rescind the contract 
on failure of insured to make the inventory in order to insist on 
the defense in case of loss of failure so to do; it being insured who 
had the right of election to put the policy in force by making the 
inventory. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. 335.] 


Appeal from Circuit Court, Greene County; Charles E. Hen- 
derson, Judge. 

Action by Enos W. Carpenter, trustee, against the Northern 
Assurance Company of London. Judgment for plaintiff, and de- 
fendant appeals. Reversed, and new trial ordered. 


A. C. Ayres, A. Q. Jones, and J. E. Horzert, for Appellant. 
WituiaM L, SiinKarp and Harvey W. Lersincer, for Appel- 
lee. 


Rass, J. 

This action was brought by the appellee, as trustee of the es- 
tate of Sherman Hash, bankrupt, to recover on a fire insurance 
policy, issued by the appellant to the said Hash, insuring a build- 
ing, a stock of merchandise, and fixtures against fire loss. The 
policy separately insured the store building for $300, and fixtures 
for $50, and the stock of goods for $1,200, and provided that the 
company should not be liable for more than three-fourths of the 
value of the goods destroyed. It also contained the following pro- 
vision: “It is expressly stipulated that the assured shall, before 
this policy shall take effect (provided no inventory has been taken 
within twelve months), make an inventory of the stock to be 
covered hereby, and shall keep books-of accounts clearly, detail- 
ing purchases and sales of said stock, from and after the date of 
said inventory, both for cash and credit, and shall keep said in- 
ventory and books securely locked in an iron safe or away from 
the building containing the property hereby insured, during 
the hours that such store is closed for business. Fail- 
ure to observe this provisoin shall work a forfeiture of 


* Decision rendered, Nov. 23, 1910. 92 N. E. Rep. 1042. 
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all claims under this policy.” The court instructed the 
jury that, if the plaintiff was entitled to recover, they 
should allow him as damages three-fourths of the ag- 
gregate value of the insured property destroyed by fire within 
the aggregate sum of the insurance on the building, stock, and 
fixtures, and this instruction is complained of. While this in- 
struction does not give the jury a strictly accurate rule for the 
measureinent of the damages, the error was harmless, for the rea- * 
son that the damages assessed by the jury are less than the aggre- 
gate of three-fourths of the value of the building, of the stock of 
goods and of the fixtures, as shown by the evidence, together with 
interest on the sum that would be properly chargeable against the 
appellant. That the evidence is insufficient to sustain the ver- 
dict is also insisted upon as grounds for reversal of the judgment. 
The evidence in the record shows without dispute that the insured 
had not at the time the policy was issued taken an inventory of 
the goods insured, and that he made no inventory of the same, 
and that he kept no book of accounts of any of his purchases and 
sales, and did not comply in any respect with the stipulations of 
the contract above quoted. 

The appellee has two theories by which he claims to avoid the 
failure of the insured to comply with this stipulation of the con- 
tract. One is that the stipulation was waived by the appellant, for 
the reason that by the exercise of ordinary diligence on the part 
of its agent, effecting the insurance, such agent could have known 
at the time the policy was issued and the premium paid that the 
insured had made no inventory of the stock of goods insured, and 
that he did know at the time that the insured had no iron safe in 
his store. ‘The other is that the insurance company is put to an 
election of right in order to avoid the contract of insurance, and 
that, before it can elect to avoid the policy, it was bound to return 
or offer to return the premium paid; that it cannot hold the pre- 
mium and still contend that the policy for which it was issue is 
void, and in support of this last contention we are cited to the 
cases of Glens Falls Ins. Co. vs. Michael, 167 Ind. 659, 74 N. E. 
964, 79 N. E. 905; Aétna Life Ins, Co. vs. Bockting, 39 Ind. App. 
586, 79 N. E. 524; Hanover Ins. Co. vs. Dole, 30 Ind. App. 333, 
50 N. E. 772; Modern Woodmen vs. Vincent, 40 Ind. App. 711, 
80 N. E. 427, 82 N. E. 475. 

In the case of Hanover Ins. Co. vs. Dole, supra, the contract 
of insurance under consideration provided that the insured “shall 
take an inventory of the stock hereby covered at least once a 
year, during the life of this policy, and shall keep books of ac- 
count, correctly detailing purchases and sales of said stock, and 
shall keep said inventory and books securely locked in an iron 
sate during the hours said store is closed for business. Failure 
to observe these conditions shall work a forfeiture of all claims 
under this policy.” This provision in the contract was construed 
to mean that at some time during the life of the policy the in- 
sured should make an inventory of the stock of goods insured, 
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and that thereafter he should keep the account of purchases and 
sales cf stock, etc.; that the failure to keep the account, etc., was 
a promissory warranty, and might be avoided at the election of 
the company; that, if the company knew of the failure of the in- 
sured to observe the condition, and failed to take steps to avoid 
the policy before loss, it could not afterwards be heard to say that 
the policy was void. 

In Attna Life Ins. Co. vs. Bockting, supra, false answers were 
made by the insured to certain interrogatories contained in the 
application for insurance. It was averred that the representations 
contained in said answers were material to the risk, and were 
knowingly and fraudulently made by the insured to procure the 
policy, which was issued by the company in reliance thereon. It 
was there held that the contract of insurance was voidable at the 
election of the insurer, but not void, and that, in order to avoid 
it, it was necessary that the insurer return or offer to return the 
premium. 

In Modern Woodmen vs. Vincent, supra, the application con- 
tained this warranty: “Any untrue answers or statement, or any 
concealment of facts, intentional or otherwise, in this application, 
shall forfeit the right of myself and that of my beneficiary to any 
and all benefits growing out of the membership in said society. 
* * * JT have verified each and all answers and statements of 
this application, adopt them as my own, and declare and warrant 
they are full, complete and literally true, and I agree that the ex- 
act literal truth ot each shall be a condition precedent to any 
binding contract issued upon the faith of the foregoing answers.” 
It was held that this contract was voidable at the election of the 
company, and that the company before it could successfully de- 
fend against an action on the policy, on account of the violation 
of this condition of the policy, must first show an election to 
avoid the contract. 

In the case of Glens Falls Ins. Co. vs. Michael, supra, the con- 
dition of the policy of insurance sued on was as follows: ‘This 
entire policy shall be void * * * if the interest of the insured 
in the property be not truly stated herein, * * * if the interest 
of the insured be other than unconditional and sole ownership, or 
if the subject of the insurance be a building on ground not owned 
by the insured in fee simple.” It was held that the contract was 
voidable at the election of the insurer, and that, before a defense 
to a suit on the policy could be predicated on a violation of this 
condition of the policy, an election to avoid must be shown. 

In the case at bar the policy under consideration stipulates that 
the “insured shall, before this policy shall take effect, make an 
inventory of the stock covered hereby,” etc. Both parties to the 
contract are conclusively presumed to know that this provision 
was in the contract, and are bound by its terms as properly inter- 
preted. What does this clause mean? Its purpose is manifestly 
to furnish reliable data by which the extent of the company’s 
liability can be measured in case of loss, and that these stipula- 
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tions of the contract are material and important to protect the 
rights of the appellant is made evident by the facts in this case. 
The merchandise insured is a miscellaneous stock of dry goods, 
notions, boots, shoes, groceries, and hardware. No inventory of 
this stock had ever been made, no invoice taken which had any 
place in the memory of the proprietor, no account of sales or 
purchases taken, and no definite knowledge on his part of what 
they amounted to, an unknown quantity of which had been 
brought into the store from another owned by the same proprie- 
tor, and the most reliable evidence of the value of which is the 
estimate put upon them by this proprietor, who can tell nothing 
about the amount of goods of any given kind he had on hand at 
the time of the fire, who had never examined the stock with the 
purpose of estimating its value, and who testified that he had to 
guess at its value in bulk, and whose guess may be twice its actual 
value. Had this stipulation of the contract been carried out as 
it was written, the fact that the proprietor’s estimate was far out 
of the way might have been made clearly manifest. 

is there under this contract any duty imposed upon the insurer 
that it exercise diligence to ascertain at the time it issues the 
policy and receives the premium the fact that the insured has 
carried out, or is carrying out these stipulations of the contract? 
Is any right conferred by this stipulation on the company to elect 
to rescind or avoid the contract on the failure of the insured to 
make out the inventory? The first question is fully answered by 
a correct answer to the second. It is settled by this court in Han- 
over vs. Dole, supra, that the stipulations regarding the keeping 
of the account of purchases and sales of stock, etc., means the 
keeping of such account after the making of the inventory re- 
ferred to. The failure to keep such account and take care of in 
the manner provided for prior to the making of the inventory 
would not, therefore, affect the validity of the contract. It will 
be observed that the contract here involved, unlike the contract 
construed in Hanover vs. Dole, supra, provides that the insured 
shall, before this policy shall take effect, make an inventory, etc. 
By clear implication it follows that, after the insured shall have 
made an inventory, then the policy does “take effect,” and that it 
does not mean that, to render the policy valid, it is essential that 
the inventory shall be made at or before the policy is issued, 
and that if the inventory is made the next day or the next month, 
or any time within the life of the policy, this will be a compliance 
with this condition of the contract. ‘The only effect of delay in 
complying with this stipulation is to defer the attachment of the 
risk. If a month after the issuance of this policy and the pay- 
ment of the premium the assured had made no attempt to comply 
with this provision of the contract, and the company had there- 
upon tendered back the premium and demanded: the cancellation 
of the policy, the insured could rightfully refuse to accept it, 
and thereafter make out a proper inventory and keep this stipu- 
lation of the contract, and, if loss thereafter within the life of 
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the policy occurred, recover upon the same. Cobb vs. A®tna, etc., 
78 S. C. 388, 58 S. E. 1099; Sowers vs. Mutual Life Ins. Co., 113 
Iowa, 551, 85 N. W. 763; Keet-Rountree Dry Goods Co. vs. 
Ins. Co., 100 Mo. App. 504, 74 S. W. 469; Gibson vs. Missouri, 
etc., 82 Mo. App. 515. 

The appellant, therefore, having no right to avoid the policy 
on the failure of the insured to make out an inventory of -~ 
goods insured, was consequently put to no election of right, i 
order to be in a position to insist upon its defense, and the case 
is in this respect to be distinguished from the cases heretofore 
cited upon that subject. It was the insured, and not the insurer, 
who, by the terms of this contract, was clothed with a right of 
election. He had the right to elect to put the risk under the policy 
in operation at any time within its life by his own act in making 
out the inventory of the goods insured. By the terms of this 
contract no liability attached. There was no absolute contract to 
pay if loss occurred. The liability was made to depend upon 
conditions, which the insured could, and had the right to, bring 
about; and, when it is shown that these conditions do not exist, 
there can be no liability. Gallant vs. Metropolitan Ins. Co., 167 
Mass. 79, 44 N. E. 1073; Barker vs. Metropolitan Ins. Co., 188 
Mass. 542, 74 N. E. 945; Packard vs. Metropolitan Ins. Co., 72 
N. H. 1, 54 Atl. 287; Metropolitan Ins. Co. vs. Howle, 62 Ohio 
St. 204, 56 N. E. 908; Perlstine vs. Westchester, etc., 70 S. C. 75, 
49 S. E. 4. The evidence shows that the agent of the company, 
who effected the insurance, knew at the time the policy was is- 
sued, and the premiums paid, that the insured had no iron safe 
in his store. He did not know anything at all with reference to 
whether the insured had made an inventory of the stock of goods, 
and was under no obligation to ascertain these facts. The con- 
tract did not impose the duty upon the insured of keeping his 
papers in an iron safe. He could keep them there, or take them 
away from the store as he pleased; and inasmuch as the insur- 
ance company had no power to avoid the contract, because the 
inventory was not made, it was under no obligation to see that 
it was made when it issued the policy. Cobb vs. A&tna, etc., su- 
pra; Keet-Rountree Dry Goods Co. vs. Ins. Co., supra. 

Upon the facts as they appear in the record, without dispute, 
no liability is shown against the appellant. We are not to be un- 
derstood as deciding that the insured might not upon the facts 
shown in a proper action recover the premium paid upon the 
policy. The question is not before us. 

Judgment of the court below reversed, and a new trial ordered. 

Comstock, C. J., and Meyers, Watson, and Hadley, J., concur. 
Roby, J., not participating. 





Nielsen vs. Merchants’ Mut. Ins. Assn. 


SUPREME COURT OF SOUTH DAKOTA. 


NIELSEN 
US. 


MERCHANTS’ MUT. INS. ASS’N.* 


MUTUAL INSURANCE COMPANTES—POLICIES—IRON-SAFE 
CLAUSE—STANDARD PERCENTAGE VALUATION CLAUSE 
—STATUTORY PROVISIONS. 

Laws 1905, c. 126, § 2, prescribes a standard form of fire insurance policy, 
and provides penalties and regulations pertaining thereto. Laws 1907, 
c. 170,, § 1, amended the previous statute by providing that, where a 
company incorporated under the South Dakota laws as a mutual in- 
surance company has special regulations, lawfully applicable to. its 
organization, membership, policies, or contracts of insurance, such 
regulations and its by-laws shall apply to and form a part of the 
policy, providing they are indorsed on or attached to such policy or 
contract of insurance so as to form a part thereof. Held, that it was 
not the legislative intent that a home mutual insurance company by 
merely designating some regulations adopted by it as “special” could 
overthrow the provisions of law otherwise binding upon all insurance 
companies, but that such special regulations should be limited to 
those lawful regulations in relation to the organization, membership, 
or policies of mutual companies, which are special or peculiar to 
such mutual organizations, and the act does not authorize such a 
company to attach to the prescribed standard policy the so-called 
“iron-safe clause” or the “standard percentage valuation clause”; 
neither being a regulation specially applicable to mutual companies. 


[For other cases, see Insurance, Dec. Dig. § 57.] 


Appeal from Circuit Court, Spink County. 

Action by Peter Nielsen against the \erchants’ Mutual Insur- 
ance Association. From a judgment for plaintiff and an order 
sustaining a demurrer to certain defenses, defendant appeals. 
Alfirmed. 


STERLING & CLarK, for Appellant. 
Wo. Iss—ENHUTH, for Respondent. 


Wuittnc, P. J. 

This action was brought to recover on two certain policies of 
insurance issued to the plaintiff by the defendant corporation. 
The complaint is in the usual form, and sets forth the fact that 
said defendant is a mutual insurance company, organized under 
the laws of this state; that the plaintiff was the owner of cer- 
tain personal property situate in this state; that in February, 1908, 
such defendant issued its two policies of insurance upon such 
property, copies of which are attached and made a part of the 
complaint; that the property described in the policies was de- 
stroyed by lire during the life of such policies; that plaintiff’s 
* Decision rendered, Nov. 16, 1910. 128 N. W. Rep. 491. 
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loss thereunder exceeded the amount covered by such policies; 
that plaintiff made due proof of loss; and that defendant has 
failed and refused to pay the amount due under such policies, to 
wit, $1,500; and judgment was demanded for such amount. The 
policies in question are in accordance with the standard form 
provided for by chapter 126 of the Session Laws of the year 1905, 
except that certain additional paragraphs were inserted therein 
and there was attached to each of said policies a “rider” desig- 
nated as the “‘iron-safe clause.” Printed on the back of said poli- 
cies, and forming a part hereof, were copies of certain by-laws of 
said corporation. To this complaint the defendant interposed an 
answer, alleging five separate and distinct defenses, the first four 
of which were in the nature of pleas in confession and avoidance, 
the fifth being in substance a general denial. The plaintiff de- 
murred to the whole of said answer, and each part thereof. Such 
demurrer was sustained as to the second: and third defenses 
pleaded, but overruled as to the remainder of the answer. 

The record shows that, immediately after the oral announce- 
ment of the court upon the demurrer, the court, over the objec- 
tion of the defendant, rendered the following judgment: “This 
action being duly brought on for trial at this, the regular May 
term of the circuit court within and for said county of Spink, on 
this, the 2d day of June, A. D. 1909, before the Hon. Alva E. 
Taylor, the presiding judge of said court, and a jury having been 
secured, and the demurrer interposed by said plaintiff to the 
amended answer of said defendant, and the court having sus- 
tained said demurrer as to two of the defenses set forth by said 
defendant, and said defendant having elected to stand upon said 
two defenses and waiving all others, and having given oral no- 
tice in open court of its intent to appeal to the Supreme Court 
from the order of this court sustaining said demurrer in part, 
and all of said matters being of record in said action, now on 
motion of Wm. Issenhuth, the attorney for said plaintiff, de- 
manding that said plaintiff have judgment against said defend- 
ant (or that said cause proceed and trial be had upon the re- 
maining issues): It is considered and adjudged by the court. 
* ¥* * Done in open court this 2d day of June, A. D. 1909. By 
the Court, Alva E. Taylor, Judge.” The record is entirely silent 
as to upon what ground, if any, defendant objected to the rendi- 
tion of judgment. From the above judgment and the order sus- 
taining the demurrer to the said second and third answers, the 
defendant appeals to this court, and assigns the rulings on such 
demurrer and the rendition of such judgment as error. The as- 
signments, so far as they relate to the rendition of the judgment, 
are in words as follows: “The court erred in rendering judgment 
in favor of the plaintiff and against the defendant.” 

There is certainly no merit in appellant’s contention that the 
court erred in rendering judgment. The allegations of such 
judgment must be taken as a true statement of the facts as they 
existed when such judgment was rendered. It thus appears that 
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this cause was called for trial and a jury secured when the de- 
murrer was interposed; that, upon the sustaining of such de- 
murrer to the two defenses, the said defendant announced its 
waiver of all the other defenses, and of its election to stand upon 
the two defenses held by the court insufficient in law. This was 
the equivalent of defendant's stating to the trial court that, if 
the demurrer to the second and third defenses was good, the 
plaintifi was entitled to recover in accordance with the prayer of 
his complaint. There was left, therefore, no issue to submit to 
a jury, and the only question before the court was whether or not 
it should stay the entry of judgment until the determination of 
the appeal from its ruling on the demurrer. Appellant in its 
brief complains that the cause was not submitted to the jury, that 
no testimony was given, no verdict rendered, and no findings 
made, and asks, “What is there to support the judgment?” What 
we have said above answers these complaints and question. The 
waiver of the defendant was an admission that there was no issue 
for a jury. If appellant did not desire to concede that it had no 
other defenses it relied upon-—excepting those to which the de- 
murrer was sustained—all it needed to have done was to have 
allowed the case to stand on the issues as made by the remaining 
defenses pleaded, and the court would have been compelled to 
have proceeded with the trial of the cause or continued same. 


Defendant, as its second defense, set forth the provision of the 
“iron-safe clause” attached to the policies sued on, which clause 
provided that the assured should take an inventory of the prop- 
erty covered by the insurance at least once a year, and that he 
should keep books of account correctly detailing all purchases and 
sales of said stock, and keep such inventory and books in a fire- 
proof safe. Defendant alleged that it was one of its special regu- 
lation that no policies of insurance should be issued on stocks of 
uicrchandise or goods, or fixtures, without incorporating the 
above-mentioned clause therein, and alleged further that such 
regulation is lawfully applicable to its organization and its poli- 
cies of insurance. Defendant further alleged the failure of as- 
sured to comply with the provisions of such clause. Defendant, 
as its second defense, set forth a paragraph of the policies sued 
upon, and which paragraph is not found in the standard form of 
policy provided for by said chapter 126, Laws 1°03, supra, said 
paragraph being designated as “standard percentage valuation 
clause,” and which provides that if, at time of fire, the whole 
amount of the insurance on the property covered shall exceed 75 
per cent of the actual cash value thereof, the company, in case of 
loss, should not be liable to pay more than its pro rata share of the 
said 75 per cent of the actual cash value of the property. De- 
fendant alleged that such clause was lawfully applicable to its 
policies of insurance; that the whole amount of insurance did, 
at time of loss, exceed 75 per cent of the cash value of the prop- 
erty insured; and that defendant corporation, under such clause, 
was not liable for a greater sum than $350 under both policies. 
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Appellant claims these provisions of the policies to be valid 
under the provisions of chapter 170, Sess. Laws 1907, reading as 
follows: “Section 1. That section 2 of chapter 126, of the Ses- 
sion Laws of 1605, prescribing a standard form of fire insurance 
policy, and providing penalties and regulations pertaining thereto, 
be and the same is hereby amended, by adding thereto the follow- 
ing: ‘Any company incorporated under the laws of South Da- 
kota, as a mutual insurance company, or association, having spe- 
cial regulations lawfully applicable to its organization, member- 
ship, policies or contracts of insurance, such regulations and its 
by-laws shall apply to and form a part of the policy. Providing 
the same are indorsed on or attached to such policies or contracts 
of insurance so as to form a part thereof.’ ” 

Respondent contends that the 1907 amendment is unconstitu- 
tional; at least so if it must be construed so as to give mutual in- 
surance companies organized within this state privileges which 
are not granted other mutual companies that are permitted to do 
business within this state. Under the view we take of the mean- 
ing of the 1907 amendment, it becomes unnecessary for us to 
consider the question of the constitutionality of such law. It will 
be noticed that the clauses under consideration are not parts of: 
the “by-laws” of defendant company, so no question, as to whether 
a by-law inconsistent with or in conflict with the terms of a 
standard policy can affect such policy, need not be determined. 
These clauses are alleged to be “special regulations,” and it is 
appellant’s contention that as such “special regulations” they are 
rendered effective by said 1°07 law, supra. We think appellant 
has entirely misconstrued the effect of the word “special” as used 
in such law. It was not the intent of the Legislature that a home 
mutual insurance company by merely designating some regula- 
tions adopted by it as “special” could overthrow the provision of 
law otherwise binding upon all insurance companies, but the 
Legislature recognizing that mutual companies, because of their 
mutuality, must of necessity have regulations pertaining to their 
organization, membership, policies, etc., peculiar to such mutual 
companies, yet entirely consistent with the provisions of such 
standard policies as prescribed by the 1905 law—which regula- 
tions should be binding upon the members of such company if 
brought to their actual notice—-and recognizing that under the 
1907 law such regulations could not be inserted in the policies; 
that, in fact, it would be a misdemeanor to so insert them, and 
desiring to remedy such defect in the 1°05 law, enacted the 
amendment. It seems clear to us that it was the intent to limit 
such regulations to those lawful regulations in relation to the or- 
ganization, membership, or policies of mutual companies, which 
are special or peculiar to such mutual organization, to such regu- 
lations as are specially “applicable to its (a mutual company as 
distinguished from others) organization,” etc. To give to the 
1907 law the meaning and effect claimed by appellant, and hold 
it constitutional, would be the equivalent of adding to the 1905 
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law aclause: “Providing that no part of the foregoing law shall 
in any manner be binding upon a mutual insurance company in- 
corporated under the laws of South Dakota.” 

The so-called “iron-safe clause” or “standard percentage valu- 
ation clause” are neither of them in any sense a regulation spe- 
cially applicable to mutual companies, and such clauses are in- 
valid under the express provision of the 1905 law. The trial court 
therefore committed no error in sustaining the demurrer to the 
defenses based upon such clauses. 

Respondent, in his brief, urges that this “is a proper case for 
this court to add the additional penalty permitted by law when 
an appeal is taken evidently for such purpose [of delay] only.” 
It is not clear to us that such was the apparent purpose on the 
part of appellant. 

The judgment of the trial court and order sustaining the de- 
murrer are affirmed. 


COURT OF APPEAL OF CALIFORNIA. 


Tuurp .DIstTRICT. 


BANK OF ANDERSON 
US. 


HIOME INS. CO OF NEW YORK. (Civ. 704.)* 
FIRE INSURANCE—COMPLAINT—SUFFICIENCY. 


A-complaint in an action on a fire policy, which alleges performance of 
all the conditions of the policy except that as to furnishing proofs of 
loss, and which avers that proofs of loss were not furnished “for 
the reason that said defendant denied and disclaimed all liability,” 
sufficiently alleges that insurer denied all liability, and refused to 
pay the loss, and thereby waived proofs of loss. 


Eee cases, see Insurance Cent. Dig. §§ 1603-1605; Dec. Dig. § 
4. 


CONTRACTS—WAIVER. 

An insurer issuing a fire policy stipulating that it shall be void if insured 
procures other insurance without consent indorsed on the policy, 
and that no officer or agent may waive any provison of the policy 
except such as by the terms thereof may be the subject of agreement 
indorsed thereon, and the waiver must be written on the policy, may 
be bound by a waiver of a general agent, though no indorsement is 
made on the policy. 

[Fog omer cases, see Insurance, Cent. Dig. §§ 1020-1023; Dec. Dig. § 


385 
AGENTS—GENERAL AGENTS. 
An agent of a foreign insurance company who issues, cancels, .indorses, 
* Decision rendered, Sept. 10, 1910. 111 Pac. Rep. 607. 
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and delivers policies, solicits and writes insurance, collects the pre- 
miums for insurer, remits them to it, and attends to its business 
generally, is a general agent of insurer, and has authority to waive 
conditions in a policy, though the company has a general agent for 
the state. 


[For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.] 


AGENTS—“GENERAL AGENT.” 


An agent of an insurance company, with general authority, is an agent 
who is authorized to take risks and enter into contracts of insur- 
ance without consulting the company, and such an agent has the 
same power to waive conditions in policies as the company itself. 

For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.] 

For other definitions, see Words and Phrases, vol. 4, pp. 3048-3051.] 


FIRE POLICIES—WAIVER OF CONDITIONS. 


Where insured in a fire policy stipulating that it should be void if he 
procured other insurance without consent indorsed on the policy pro- 
cured additional insurance, and notified the agent issuing the first 
policy thereof, and the agent promised to make the proper indorse- 
ment but failed to do so, insurer in the first policy was equitably 
estopped from insisting on the forfeiture of the policy, notwithstand- 
ing its stipulation that no conditions should be waived unless written 
on the policy. 


[For other cases, see Insurance, Cent. Dig. § 1024; Dec. Dig. § 386.] 


FIRE POLICIES—WAIVER OF CONDITIONS. 


- A fire policy stipulating that it should be vcid if insured procured other 
insurance without consent indorsed on the policy covered the property 
ot insured, and neither the agent of insurer nor a bank to whom the 
loss was made payable as collateral for a loan amply secured by a 
mortgage had any interest in the property, and insurer knew that the 
agent was an ofhcer of the bank. Insurer through its general agent 
had full knowledge of the transaction, and ratified it. Insured pro- 
cured additional insurance with the knowledge of the agent, who 
promised to make the proper indorsement, but failed to do so. There 
was no fraud on the part of insured and the bank. Held, that insur- 
er was bound by the acts of its agent, and could not defeat a recovery 
- a loss on the ground that the agent’s and insurer’s interests con- 
icted. 


[For other cases, see Insurance, §§ 970-972; Dec. Dig. § 378.] 


FIRE POLICIES—WAIVER OF CONDITIONS. 

Where one is an agent of an insurance company, the company is bound 
as to third persons dealing with the agent in good faith as to all 
matters within the scope of the agent’s real or apparent authority. 

{For other cases, See Insurance, Cent. Dig. §§ 116, 121; Dec. Dig § 87.] 


FIRE INSURANCE—DENIAL OF LIABILITY—EVIDENCE. 


In an action on a fire policy, evidence held to justify a finding that an 
adjuster of insurer denied liability, so that insured was relieved of 
the duty of furnishing proofs of loss to hold insurer on the policy. 


{For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665.] 
FIRE INSURANCE—FAILURE TO FURNISH PROOFS OF LOSS. 


Where the conduct of an insurer in a fire policy is such as to render the 


production of proofs or loss useless or unavailing, they are deemed 
waived. 


[for other cases, see Insurance Cent Dig. § 1382; Dec. Dig. § 558.] 
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FIRE INSURANCE—ACTIONS—VERDICT. 


Where in an action on a fire policy, the jury found that there was a 
denial by the adjuster of insurer of all liability on the part of insurer, 
and that the general agent of insurer during the 60-day period after 
the fire denied liability, and refused to adjust the loss on the ground 
of a violation of a provision in the policy as to other insurance, a 
finding that a failure to furnish proofs of loss within 60 days after 
the fire was not on account of the refusal of insurer to adjust the loss 
did not defeat a recovery on the general verdict for insured. 


ee eet cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 
4U. 


FIRE INSURANCE—PLEADINGS—ISSUES. 

A plaintiff in an action on a fire policy must allege the performance of 
conditions precedent such as the giving of any required notice of loss 
and performance of promissory warranties, but stipulations which are 
in the nature of conditions subsequent going to defeat the liability 
of insurer must be alleged in the answer, and to the matters so alleged 
any defense by way of replication is open to plaintiff without pleading, 
and, where a forefeiture of the policy on the ground of plaintiff 
procuring additional insurance without consent indorsed on the policy 


is set up in the answer, plaintiff may show a waiver of the stipulation 
or an estoppel. 


[For other cases, see Insurance, Cent. Dig. § 1640; Dec. Dig. § 645.] 


FIRE INSURANCE—STIPULATIONS—WAIVER. 


An insurer in a fire policy stipulating that it shall be void if insured pro- 
cures other insurance without the consent indorsed on. the policy 
must, to avoid a waiver of the condition on insured procuring ad- 
ditional insurance with the knowledge of the agent procuring the 
policy who agrees to make proper indorsement, express its dissent 
in some way as by objecting to the additional insurance or by 
canceling the policy and returning the premium, and it must object 
in some way. 


[For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.] 


Appeal from Superior Court, Shasta County; Charles M. Head, 
Judge. 

Action by the Bank of Anderson against the Home Insurance 
Company of New York. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 


J. F. Ritey, for Appellant. 
HERZINGER & HERZINGER for Respondent. 
Burnett, J. 

The action was on a fire insurance policy, and from the judg- 
ment in favor of plaintiff and the order denying defendant’s mo- 
tion for a new trial this appeal has been taken. The trial was had 
before a jury who made special findings upon various issues and 
also rendered a general verdict in favor of plaintiff for the 
amount of the policy. The policy was issued December 13, 1906, 
to Seaman Bros., through one Barkuloo, the local agent of de- 
fendant at Anderson, Shasta County. The plaintiff had ad- 
vanced said Seaman Bros. money to start them in business, and 
had the loss under the policy made payable to itself. After the 
issuance of the policy sued upon, some time in the spring of 1907, 
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the exact time not appearing, Seaman Bros. secured other insur- 
ance from another company on the same property. The property 
was destroyed by fire in October, 1907, and the full amount of 
said second policy was paid. Other facts will appear as we pro- 
ceed to notice the various points made by appellant. 

1. The demurrer to the complaint was properly overruled. 
The complaint alleges a performance of all the terms and con- 
ditions of the policy, except that as to furnishing proofs of loss, 
and that said proof. of loss was not furnished “for the reason 
that said defendant denied and disclaimed all liability.” It is 
the contention of appellant that this is not an allegation that 
defendant did deny and disclaim all liability and refuse to pay 
the loss. The rule undoubtedly is that when a party relies upon 
the waiver of the performance of an act, upon which his right 
of action depends, such waiver must be specially pleaded. Aron- 
son et al. vs. Frankfort Accident, etc., Ins. Co., 9 Cal. App. 473, 
99 Pac. 537. But it does appear, at least by necessary implica- 
tion, that the defendant denied all liability, and it is elementary 
that “when necessary facts are shown by the complaint to exist, 
although inaccurately or ambiguously stated, or appearing by 
necessary implication, the judgment will be sustained. Reason 
requires that this rule shall be applied in case of a general de- 
murrer.” Amestoy vs. Electric R. T. Co., 95 Cal. 314, 30 Pac. 
551. The allegation that a certain condition exists because of 
a certain fact necessarily carries with it the implication that the 
fact exists also. The other objections to the complaint are 
— technical and untenable. 

The policy provided that “this entire policy, unless other- 
os provided by agreement indorsed hereon or added thereto, 
shall be void if insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy,” and it ‘also 
contained the usual and familiar provision that “no officer, agent, 
or other representative of this company shall have power to 
waive any provision or condition of this policy except such as 
by the terms of this policy may be the subject of agreement in- 
dorsed hereon or added hereto; and as to such provisions and 
conditions no officer, agent, or representative shall have such 
power or be deemed or held to have waived such provisions or 
conditions, unless such waiver, if any, shall be written upon or 
attached hereto; nor shall any privilege or permission affecting 
the insurance under this policy exist or be claimed by the insured 
unless so written or attached.” It is admitted that no agreement 
permitting the subsequent insurance nor any waiver of said pro- 
vision was indorsed on said policy, and that circumstance pre- 
sents the second question raised by appellant. Notwithstanding, 
however, the unequivocal and exacting terms of said provision, 
it is settled by the decisions beyond controversy that the insurer 
may be bound by the waiver of a general agent, although no 
indorsement whatever is made upon the policy. 
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In Arnold vs. American Ins. Co., 148 Cal. 660, 84 Pac. :182, 
25 L. R. A. (N. S.) 6, it was held that, “notwithstanding a 
printed stipulation that any waiver must be made in writing and 
attached to the policy, such stipulation could not prevent the 
conduct of the affairs of the company from.constituting a waiver 
or estoppel of the company, based upon its presumed knowledge, 
when its proper officer had knowledge, where such conduct led 
the insured to rely upon his policy as a valid policy, although 
there was.a breach of condition of which the company knew, in 
which case it will not be heard to allege such breach against a 
claim for .a subsequent loss.” In Mackintosh vs. Agricultural 
Tire Ins. Co., 150 Cal. 440, 89 Pac. 102, 119 Am. St. Rep. 234, 
the rule,.is stated as follows: “General agents authorized to 
issue and deliver new policies are regarded as having the same 
power to waive conditions and forfeitures as the companies 
themselves. The limitations embodied in the stipulation do not 
prevent them from making new contracts; and waivers consti- 
tuting a new contract upon sufficient consideration need not be 
evidenced by writing nor indorsed upon the policy, if made by 
a general agent having power to make the contract, no matter 
what limitations or conditions may be expressed in the policy.” 
To the same effect is Raulet vs. N. W. National Ins. Co. (Sup.) 
107 Pac. 292. See, also, 16 Am. & Eng. Ency.,of Law, p. 935. 

The evidence shows that the agent, Mr. Barkuloo, was clothed 
with authority to waive said condition and stipulation, and that 
his conduct and declarations must be regarded as a waiver of 
the same. He testified that “as agent for the Home Insurance 
Company I issued policies, canceled policies, indorsed policies, 
issued and delivered policies, solicited and wrote insurance, col- 
lected the premums for the company, remitted them to the com- 
pany, and attended to the business of the company generally.” 
There is no evidence to the contrary. If the foregoing powers 
did not constitute him a general agent in that community, it is 
difficult to conceive what additional authority is required for 
said purpose. “Agents authorized to issue and deliver policies 
are regarded as having the same power to waive conditions in 
policies as the company themselves, and can therefore waive con- 
ditions and forfeitures.” Mackintosh Case, supra. “It may be 
laid down as a general rule that an agent with general authority 
is an agent who is authorized to take risks and enter into con- 
tracts of insurance without consulting the company, may waive 
any of the conditions contained in the policy, and his knowledge 
of the facts contained in the risk is the knowledge of the com- 
pany.” 16 Am. & Eng. Ency. of Law, p. 942. 

In Farnum vs. Phoenix Ins. Co., 83 Cal. 261, 23 Pac. 874, 17 
Am. St. Rep. 233, it is said: ‘Whether or not any particular 
agent has the general power of the company to make an oral 
contract or an oral waiver of a condition, notwithstanding the 
provision in the policy requires a writing, is a question of fact. 
Ins. Co.. vs. Norton, 96 U. S. 234 [24 L. Ed. 689]; Steen vs. 
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Niagara Fire Ins. Co., 89 N. Y. 326, 42 Am. Rep. 297. The 
authorities before cited show that a local agent who is clothed 
with general power to solicit and consummate contracts of in- 
surance within a certain territory stands in the stead of the com- 
pany, and represents its whole power to give validity to the 
contracts which he is authorized to execute and deliver, and to 
waive conditions precedent to liability by oral agreement, includ- 
ing the condition as to the mode of waiver of such conditions 
precedent. In this case the circumstance that the company had 
general agents for the state located at San Francisco does not 
affect the question, since it conferred its whole power in regard 
to the policy in question upon its agent at Stockton, who appears 
to have received his appointment and instructions direct from 
the home office, in the state of New York, and who signed him- 
self as the direct agent of the defendant.” The foregoing must 
set at rest the proposition that Barkuloo had authority to waive 
said condition and bind the company. 

Did his conduct and declarations in refrence to the said second 
policy of insurance amount to a waiver of said stipulation? 
Concerning this there can be no more doubt than of his authority 
to bind his principal. Philip Seaman testified that “I told Mr. 
Barkuloo that we had taken out other insurance, that the other 
agent told me to notify him about it and to note it on the policy 
of the Home. I told him to attend to the matter, and he said he 
would and note it on their policy. At the time the Home policy 
was in the Bank of Anderson and I showed him the policy of 


the Insurance Company of North America. I had a slip with 
me that Mr. Gardner gave me along with this policy. I gave it 
to Mr. Barkuloo and told him to note it on the policy.” The tes- 
timony of the agent is substantially the same. Additionally he 
gives the substance of the slip which he says was. in the usual 
form, and testifies that “I had the policy before me at the time 
that I had the slip. All that I had to do to affix it to the policy 


” 


was to put mucilage on the slip and stick it on the policy,” and 
he admits that he simply neglected to do it. 

Strictly speaking, this is probably not a waiver of the said con- 
ditions, but a case of equitable estoppel. The effect, however, is 
the same. The insured did everything required of them. When 
they took out the second policy, they notified the agent of the 
Hlome Insurance Company who promsed to make the proper 
indorsement for his company. The insured had a right to rely 
upon this promise by virtue of which they probably refrained 
from securing other insurance, and equity will treat that as done 
which ought to have been done, and not permit appellant to 
question it. The rule is well settled, which is stated in the case 
of A&tna Ins. Co. vs. Eastman (Tex. Civ. App.) 80 S. W. 255, 
as follows: “When a general agent of a fire insurance company, 
with power to issue and deliver policies, solicit and write insur- 
ance, and otherwise to act for and on behalf of the company in 
the conduct of its business in a certain place, receives notice 
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from the insured of the taking of other insurance on property 
covered by a policy issued by such agent, but fails to indorse the 
company’s consent on the policy, as required by the policy’s terms 
to maintain its validity, and fails to make any objection to the 
taking of the other insurance, the company is estopped to assert 
a forfeiture for want of such indorsement, though the policy 
further provides that no agent has power to waive the provisions 
unless the waiver shall be written on or attached to the policy, 
and that no privilege affecting the insurance shall exist or be 
claimed by the insured, unless also written or attached.” 

Neither can there be any question that the evidence showing 
the waiver or estoppel was properly admitted. Arnold vs. 
American Ins. Co., supra; Phoenix Ins. Co. vs. Grove, 215 IIl. 
299, 74. N. E. 141, 25 L. R. A. (N.S.) 1. 

3ut it is contended by appellant that, admitting that “one with 
the powers of Barkuloo could be held to be empowered to 
waive the provision as to other insurance in this transaction, he 
could not be considered and in law was not the agent of defend- 
ant, and his acts or neglect could not bind the defendant,” for 
the reason that his interests and those of the defendant were 
conflicting by virtue of the fact that he was the vice-president, 
cashier, and manager of the bank to which the policy was made 
payable. The evidence, however, shows clearly that the property 
insured belonged:to Seaman Bros., and that neither the Bank-of 
Anderson nor: Barkuloo had any interest therein and appellant 
had knowledge of Barkuloo’s relation to the bank. Said policy 
was made payable to the bank as collateral security for a loan of 
$2,000, which the bank had made to Seaman Bros., and which 
was amply secured by a mortgage on $10,000 worth of real es- 
tate. The evidence shows, further, that the company, through 
its general agent in San Francisco, had full knowledge of the 
transaction and in fact ratified it. It would seem to be just and 
elementary that since the insurer had knowledge of the bank’s 
interest in the policy and of Barkuloo’s position in the bank, and 
directed its agent, Barkuloo, to have the policy made payable to 
the bank in case of loss that it cannot after loss question the au- 
thority of its own agent because of an act which it authorized 
and ratified. Under the facts disclosed, manifestly the insurance 
company may have cause for complaint against the agent, Bar- 
kuloo, but for his dereliction the insured, free from fault and 
fraud, cannot be held responsible. There is no principle of law 
or equity that, under such circumstances, precludes the insured 
from recovery. The knowledge of the second insurance ac- 
quired by Barkuloo was acquired as the agent of the insurer, and 
was present in his mind at the time he made the promise to 
the insured, and this satisfies the requirement of the rule. 6 Cur- 
rent Law, p. 127; Foreman vs. German All. Ins. Co., 104 Va. 
694, 52 S. E. 337,3 L. R. A. (N. S.) 444, 113 Am. St. Rep. 1071. 
It cannot be controverted that, where there is an agency, the 
company is bound as to third persons dealing with the agent in 
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good faith as to all matters within the scope of his real or ap- 
parent authority. Sellers vs. Com. Fire Ins. Co., 105 Ala. 282, 
16 South. 798. “A yeneral insurance agency representing sev- 
eral companies with authority to act upon applications and issue 
policies, as well as to cancel the same in proper cases, may also 
act as the agent of the insured in waiving notice of cancellation 
and in accepting a delivery of a new policy when substituted for 
the one cancelled.” Hamm Realty Co. vs. New Hampshire Fire 
Ins. Co., 80 Minn. 139, 83 N. W. 41. 

The cases cited by appellant are distinguishable from the one 
at bar in the following particulars, as substantially pointed out 
by respondent: In Rockford Ins. Co. vs. Winfield, 57 Kan. 576, 
47 Pac. 511, the banks, of which the agent of the insurance com- 
pany was an Officer in each, held security on the property cov- 
ered by the policies of insurance and the companies had no 
knowledge of this and, besides, the question of forfeiture or 
waiver was not involved; the point being that the company had 
declined the risk. The decisoin is really based upon the ground 
that the condition of affairs was not disclosed to the insurance 
company, but it is held that the agent would be authorized to 
write a policy even on his own property, 4nd the company would 
be bound by it if fully informed of the facts and the risk was 
accepted. The other cases—Ritt vs. Washington Marine & Fire 
Ins. Co., 41 Barb. (N. Y.) 353, Bentley vs. Columbia Ins. Co., 
19 Barb. (N. Y.) 595, and Spare vs. Home Mut. Ins. Co. (C. C.) 
19 Fed. 14—involve ownership of the property by the agent, and 
illustrate the rule that the agent of the insurance company can- 
not as such agent insure himself or the corporation of which he 
is an officer, shareholder or director unless all the facts are 
known to the company or unless such insurance is ratified after 
such knowledge is acquired. 

There is some intimation by appellant of fraud on the part 
of the insured and plaintiff in regard to said second insurance, 
but the suggestion finds no support in the evidence. There was 
apparently no attempt at concealment, and the property at the 
time said policy was issued far exceeded in value the amount of 
the two policies. 

3. We think there was sufficient ution to support the alle- 
gation of the complaint that defendant disclaimed and denied 
all liability under the policy, and therefore the failure to furnish 
proof of loss was excused. One John Ehrlich was sent by de- 
fendant to adjust the loss. As to the extent of his authority he 
testified: “I am an independent fire adjuster and work for the 
Home of New York” and other companies. “As a loss comes 
along I am hired to adjust it. I go on the road and tell parties 
that I am adjusting for such and such a company, and it is ac 
cepted, and whenever I settle the loss the money is ready. I 
went to Anderson to adjust the loss of the Seaman Bros.” 
Philip Seaman, among other things, testified that Ehrlich said: 
“You know this company is not responsible for the loss on that 





Fire.| Bank of Anderson vs. Home Ins. Co. 77 


policy.” George Seaman’s testimony is that Ehrlich said: 
“Well, | cannot do anything with this. The company is not re- 
sponsible or liable for this loss. Just before we left for home 
on the morning train | asked Ehrlich what he was going to do 
about the matter, if he was going to straighten it up, and he said: 
‘No; the company isn't liable.’ I told him their agent at Ander- 
son had heen notified of the other insurance being taken out.” 
Barkuloo’s testimony was of the same import, and he added: 
“] was trying to persuade him (Ehrlich) that the company was 
responsible, and he insisted that they were not, and finally he said 
that he had a stipulation, 1 believe he called it, signed by the 
brothers, and it was to be taken up by the home office. He said 
1 could take it up with them if I wasn’t satisfied with his state- 
ments regarding it.” We think the foregoing justifies the infer- 
ence that Ehrlich disclaimed any liability on the part of the com- 
pany, and from his statements the insured could reasonably con- 
clude that any proof of loss would be unavailing, as the com- 
pany would reject it. It would also seem that his authority was 
broad enough to include the matter in question. In McCollough 
vs. Home Ins. Co., 155 Cal. 659, 663, 102 Pac. 814, 816, formal 
proofs of loss were not made by reason of the statements of the 
adjuster, and the court said: “The court was fully justified in 
finding from this evidence that the company had waived the re- 
quirement of written and sworn proof of loss’—citing cases. 
Again, within the time for presenting proofs of loss, a letter was 
received from the general agent at San Francisco in which ex- 
pressions are found indicative of the company’s purpose to resist 
the claim. This letter was in answer to those written by Barku- 
loo in which he stated his reasons for believing the company 
was liable for the loss. In the reply Barkuloo was charged as 
responsible for the condition of affairs and reference is made to 
“this alleged claim” and the “gross negligence” of said Barkuloo 
as “the obstacle in the way of an adjustment.” Furthermore, it 
is stated that “What action he (Ehrlich) took as an adjuster 
would necessarily have been the action of the undersigned.” 
While said letter is somewhat evasive, it is a fair inference from 
it that the company would resist the claim in any event, and it 
may be considered as furnishing additional assurance of the au- 
thority of Ehrlich. There is some other correspondence between 
the same parties tending to the same conclusion, but we deem 
it unnecessary to notice it. We cannot hold that there was no 
substantial evidence to support said allegation, and, of course, 
the rule is well settled that, “Where the conduct of the company 
is such as to render the production or correction of proofs of 
loss useless or unavailing, they are deemed waiyed.” Williams 
vs. Hartford Ins. Co., 54 Cal. 442, 35 Am. Rep. 77; 13 Am. & 
Eng. Ency. of Law, p. 347; Farnum vs. Phoenix Ins. Co., 
supra; Allen vs. Phoenix Ins. Co., 12 Ida., 653, 88 Pac. 245, 8 
L. R. A. (N. S.) 903; Home Ins. Co. vs. Balt. Warehouse Co., 
93.U. S. 527, 23 L. Ed. 868 ; Civ. Code, § 3522. 
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This view is not inconsistent with special finding No. 11 of 
the jury wherein the answer, “No,” was given to the following 
question: “Did Seaman Bros. and said plaintiff or either of 
them fail to furnish proofs of loss of the fire to defendant as re- 
quired by the policy of insurance for the reason that said de- 
fendant within sixty days after said fire and loss denied and 
disclaimed all liability under said policy of insurance on account 
of said fire and loss and refused to adjust said loss and pay 
the amount of said policy?” As pointed out by respondent, the 
material questions as to this were: Did the company actually 
deny all liability, or was there a refusal to pay, and was it ap- 
parent from the conduct and statements of the company that 
proofs of loss would be useless and unavailing? The jury in 
said finding No. 11 did not answer these questions, but, in view 
of the testimony of Barkuloo to the effect that he thought he had 
furnished proofs of loss, the jury found that these other consid- 
erations were not the reason for his failure. The jury actually 
did find that there was a denial by the adjuster of all liability on 
the part of the company, and also that the general agent at San 
Francisco, during the sixty-day period after the fire, denied lia- 
bility and refused to adjust said loss and pay the same on the 
ground of the violation of the provision as to other insurance. 

4. There is no merit in the contention that it was necessary for 
plaintiff to allege the waiver or estoppel by reason of the agree- 
ment of Barkuloo to make the necessary indorsement on the 
policy. The true rule is stated in Arnold vs. American Ins. Co., 
148 Cal. 668, 84 Pac. 185, 25 L. R. A. (N. S.) 6, as follows: 
“Tt is incumbent upon plaintiffs in an action upon a policy of in- 
surance to allege the performance of conditions precedent, such 
as the giving of any required notice of loss, etc., and perform- 
ance of all promissory warranties; but limitations, stipulations, 
and conditions which are in the nature of conditions subsequent, 
and go to defeat the liability of the insurer, must be alleged in 
the answer, as they were in this case. To this matter so alleged 
in the answer, under our system of pleading, any defense by way 
of replication was open to plaintiff without pleading.” Here the 
forfeiture was set up in the answer, and it was proper in order 
to meet that for the plaintiff to show the waiver or estoppel. The 
cases cited by appellant involved conditions precedent and not 
subsequent. 

5. It is claimed that the court erred in instructing the jury 
that “a provision of a fire insurance policy that it should be void 
if the insured procured other insurance without the consent of 
the insurer, and without such consent being indorsed upon or 
attached to the policy is waived by failure on the part of the 
insurer to object or cancel the policy and return the unearned 
premium, before loss by fire of the insured property, after said 
insurer had knowledge that other insurance had been procured.” 
The contention is that the retention of premium does not waive 
forfeiture. It is argued that the insurer is entitled to payment 
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of the premium as soon as the thing insured is exposed to the 
peril insured against (section 2616, Civ. Code), and that the 
contingency upon the happening of which the insured is entitled 
to a return is provided for in sections 2618 and 2619 of the 
Civil Code, as follows: “If a peril insured against has existed, 
and the insurer has been liable for any period, however short, 
the insured is not entitled to return of premiums so far as that 
particular risk is concerned.” “A person is entitled to a return 
of the premium when the contract is voidable on account of the 
fraud or misrepresentation of the insurer, or, on account of 
facts, of the existence of which the insured was ignorant without 
his fault; or, when by any default of the insured other than 
fraud, the insurer never incurred any liability under the policy.” 
The argument is that by virtue of these provisions, if appellant 
had canceled the policy for the reason that the insured had se- 
cured other insurance, there was no obligation to return any por- 
tion of the premium, and therefore its failure to do so could not 
be considered as a waiver of said stipulation in the policy. The 
instruction is in harmony with many decisions from other juris- 
dictions, but, granting that it required more of the insurer than 
the statute justifies, it is perfectly apparent that it could have 
done no injury to appellant. Under all the decisions and accord- 
ing to the familiar doctrine of equitable estoppel, to avoid a 
waiver under the circumstances mentioned the insurer must ex- 
press its dissent in some way. It could be done manifestly by 
objecting or by canceling the policy and returning the premium. 
It was at least its duty to object, and, since it did not do so, it 
waived the said stipulation, and it is entirely without prejudice 
that the court exacted too much in the other alternative. In 
other words, while the instruction, abstractly considered, may be 
erroneous, when applied to the undisputed facts, it could pos- 
sibly have done no harm. Besides, the instruction may be en- 
tirely disregarded for the reason already suggested that the 
evidence shows without conflict that the company, through its 
authorized agent, promised to make the proper indorsement, and 
this was sufficient to bind the company. The authorities prob- 
ably all agree to the rule stated in Wood on Insurance, p. 1102, 
and quoted with approval in Kalmutz vs. Ins. Co., 186 Pa. 576, 
40 Atl. 817, as follows: “Where other insurance is required to 
be indorsed on the policy, if notice thereof is given to the in- 
surer or its agent, and consent is not indorsed, nor the policy 
canceled, further compliance is treated as waived and the in- 
surer is estopped from setting up such other insurance to defeat 
its liability upon the policy, and the same is true when the same 
agent issued both policies, although consent is not indorsed upon 
either policy, yet, being issued with knowledge of the facts, the 
insurer is treated as having waived compliance, and is estopped 
from setting up nonindorsement in defense. In all cases where 
the insurer, at the time the policy was issued, knew of other in- 
surance, and there is no agreement for its cancellation or non- 
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renewal, or when notice is given that other insurance-has been 
obtained, it is bound either to indorse consent upon the policy or 
cancel it, or, failing to do either, it will be treated as having as- 
sented thereto.” 

6. There was sufficient evidence to support all the material 
special findings. The answer “Yes” to the question: ‘Was any. 
consent in writing to said other insurance given by defendant?” 
is not strictly correct, although it represents the legal effect of de- 
fendant’s conduct. But it is entirely immaterial since, if an- 
swered either way, in view of the other findings as to waiver and 
the undisputed evidence, the general verdict must have been for 
plaintiff. Many special findings were submitted to the jury, some 
of them complicated, and quite likely to produce confusion in 
the minds of the jurors. They probably answered inadvertently 
“No” to the following question: “Did the defendant, with 
knowledge of the facts relied upon by plaintiff as a waiver of the 
provision as to other insurance, namely, the alleged taking of a 
slip to Barkuloo, the alleged notification to him of the: other in- 
surance, dispense with the condition that consent to such: insur- 
ance must be indorsed in writing on said policy?” But this 
plainly cails for a couclusion of law and should not prevail over 
the findings of fact. 

7. The nonwaiver agreement signed by the insured Seaman 
Bros., cannot have the effect claimed for it by appellant. The 
acts upon which plaintiff relied for a waiver of the requirement 
to furnish proofs of loss occurred after said agreement was ex- 
ecuted and are not included within its terms. McCollough vs. 
Home Ins. Co., supra. 

No further specific consideration of appellant’s objections is 
considered necessary. We think the complaint is sufficient, the 
cause was fairly tried, the evidence supports the findings, and 
they, in turn, support the judgment,-that no prejudicial error was 
committed, and the judgment and order are therefore affirmed. 

We concur: Chipman, P. J.; Hart, J. 


——-———-$e@ —-—— 


SUPREME COURT OF SOUTH DAKOTA. 


MILLER 
vs. 


ST. PAUL FIRE & MARINE INS. CO* 


CONTRACTS—CONSTRUCTION—INTENTION OF PARTIES. 
Under Civ. Code, § 1245, requiring a contract to be so interpreted as to 
give effect to the intention of the parties, the court in construing a 


* Decision rendered, Nov. 21, 1910. 128 N. W. Rep. 609. 
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fire policy, must determine the intention of the parties at the time 
of the execution of the policy, and enforce it accordingly. 
[For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.] 


CONTRACTS—CONSTRUCTION. 


A fire policy, stipulating in the body thereof that it shall be void if in- 
sured has or obtains any other insurance without the assent of in- 
surer, and providing in the attached rider, in which the property is 
described and the amount of insurance is stated, “$ other 
concurrent insurance permitted,” does not permit additional insurance 
without the assent of insurer. 


{For other cases, see Insurance, Cent Dig. §§ 305-307; Dec. Dig. § 150.]} 


Appeal from Circuit Court, Spink County. 

Action by H. A. Miller against the St. Paul Fire & Marine I[n- 
surance Company. From a judgment for defendant, plaintiff ap- 
peals. Affirmed. 


W. F. Corrican, for Appellant. 
L,. W. Croroot, for Respondent. 
McCoy, J. 

Plaintiff, who is appellant, brought suit in the circuit court 
against the defendant to recover for the loss of certain store fix- 
tures and furniture and stock of merchandise, totally destroyed 
by fire on the night of January 6, 1908, at Brentford, Spink 
county, while said furniture, fixtures, and stock of merchandise 
were covered by a policy of insurance by defendant company, in 
favor of plaintiff, to the amount of $500 on fixtures and furniture 
and $1,000 on stock of merchandise. Defendant answered, ad- 
mitting the issuance of said policy and the total loss by fire of the 
said property covered thereby. Defendant also admitted the al- 
legations of the complaint that proof of loss had been made and 
sworn to and rendered to defendant, and that plaintiff had no 
other insurance on said property, except $500 on furniture and 
fixtures and $7,000 on stock of merchandise. Defendant denied 
the allegations of the complaint that the said stock of merchan- 
dise was of the value of $11,300 when destroyed by said fire, or 
of any other or greater value than $2,500, and also denied that the 
said furniture and fixtures were of the value of $1,100 when 
destroyed by said fire, or of any other or greater value than $500. 
Defendant also set up, among others, the following affirmative 
defenses against recovery on said policy: (1) That plaintiff 
fraudulently set said fire; (2) that the policy was void on ac- 
count of the other insurance on the said property by the Citizens’ 
Insurance Company, and the Queen Insurance Company, with- 
out the knowledge or assent cf defendant; (3) that the plaintiff, 
in his sworn proof of loss, fraudulently overstated the amount of 
his loss. On the trial a verdict was rendered in favor of defend- 
ant upon all the issues, and judgment rendered thereon for de- 
fendant. Plaintiff moved for new trial, and, the same being over- 
ruled, he has brought the cause to this court on appeal, assign- 
ing various errors. 

L——Vol. XL.—6. 
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Appellant first contends that the trial court erred in its instruc- 
tions to the jury in relation to other and additional insurance. 
In the body of the policy was the following clause: “This policy 
shall be void if the insured now has or shall hereafter obtain any: 
other i insurance on said property without the assent of this com- 
pany.” The description of the property insured and the amount 
of the insurance was according to the usual form, separately 
stated on a “rider” attached to the policy, and, so far as the same 
is material to this decision, read as follows :— 

; . one-story frame building with composition roof and 
additions attached thereto,” etc., “occupied by H. A. 
Miller as general merchandise store, situated on lot 
5, block 13, Main street, town of Brentford, Spink 
County, S. D. 

.... Other concurrent insurance permitted. 

“s 500.00 on store and office fixtures, including,” etc. 

7 ... other concurrent insurance permitted. 

“$1, 000.C0 on stock of merchandise, consisting of,” etc. 
“$........ other concurrent insurance permitted.” 

‘The trial court on the question of concurrent insurance 1n- 
structed the jury that there had been no waiver by the defendant. 
company as to concurrent or additional insurance, unless its 
ayent, who wrote the policy, had knowledge, at the time of the 
issuing thereot, that there was prior insurance on the property, 
and that, if the jury should find that at the time of issuing this 
policy the agent, Smith, did not know that there was other in- 
surance on the stock under the policy issued by Hegnes, the plain-. 
tiff cannot recover anything. It will be observed that by this in-: 
struction the trial court wholly ignored that portion of the policy: 
“$........ other concurrent insurance permitted.” This plain- 
tiff claims was error. Without this clause, “$........ other con-: 
current insurance permitted,” being contained in the policy, ap-) 
pellant concedes that the policy in question would be void on: 
account of the concurrent or additional insurance; but appellant: 
contends that this clause, “$........ other concurrent insurance 
permitted,” was permission and assent given by defendant under 
the express terms of the policy, authorizing other concurrent and 
additional insurance, thereby rendering the said instruction of: 
the court erroneous. 

We are of the opinion that this contention is not tenable, and 
that the instruction given by the trial court was proper. It is a 
question of the intention of the parties at the time this contract: 
was executed. If the words, “other concurrent insurance permit- 
ted,” were not preceded by the dollar sign and a space for indi-: 
cating the amount of concurrent insurance to be permitted, but. 
stood alone, or were either prefixed or affixed to some sentence: 
in that connection within the contract, then there might be some 
merit in the contention. The contract must be so interpreted as 
to give effect to the mutual intention of the parties, as it existed at 
the time of the contracting so far as the same is ascertainable 


4 
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and lawful. Section 1245, Civ. Code. And again, in determining 
the intention of the parties to a contract, the language of. the 
contract must be taken into consideration. All the other parts and 
portions of the contract must also be considered, and where the 
contract is in writing the intention of the parties is to be ascer- 
tained from the words of the contract alone, if possible. Sec- 
tions 1247 and 1248, Civ. Code. It is a matter of common knowls 
edge that for convenience “riders” or printed forms are printed 
and used by those who write insurance for the purpose of avoids 
ing the writing of long descriptions of property. One of: stich 
“riders” or printed forms was used jn writing the policy in ques- 
tion.. The “rider” form used corisisted of six clauses, each be- 
ginning with the dollar sign, followed by blank space for numbers 
to indicate the amount of the insurance. There being no figures 
or numbers following the dollar sign in the first clause indicates 
that no insurance was intended to be written or placed on the 
store building; but the blank spaces as to the description, occu- 
pancy, and location of the building are filled in with the clear in- 
tention of locating the place where the insured property was to 
be kept. In the third clause the filling in of the figures “500.00” 
in the space after the dollar sign clearly shows an intention that 
$500 insurance was placed on the articles of property described 
in that clause. The figures “1,000.00” in the blank space follow- 
ing the dollar sign in the fifth clause clearly indicates an inten? 
tion to insure the stock of merchandise to the amount of $1,000: 
It is also very clear that, as to the intention and purposes of 
clauses 2, 4, and 6 of the form used, they were printed and -ex- 
isted therein for the purpose of indicating the amount, if any, 
of the concurrent insurance permitted, when so permitted; and 
it is equally clear that, when these blank spaces for figures in 
clauses 2, 4, and 6 were left unfilled, it indicated that no amount 
of concurent insurance should be permitted. If there had been 
any intention to permit concurrent insurance, the amount thereof 
would have been filled in the space provided for such purpose; 
and, when the amount was not so filled in, the effect was to leave 
the whole of clauses 2, 4, and 6 of this “rider” used out ofthe 
contract and as constituting no part thereof. 

In Labell vs. Georgia Home Ins. Co. (Tex. Civ. App.) 28 S: 
W. 133, on a policy providing that any additional insurance with- 
out the consent of the company would under the policy be void; 
it was held that a clause in such policy, “Total insurance per- 
mitted, $ ” did not conflict with the policy, but was in 
perfect accord with it; that the blank space was the place pro- 
vided for the statement of the amount of additional insurance, 
when additional insurance was permitted, and, in the absence of 
any sum being named in the blank, it did not import the consent 
of the company to additional insurance, but the very contrary. 
Also to the same effect is Philadelphia Ins. Co. vs. Biglow ( Fla.) 
37 South. 210. In Medley vs. German Am. Ins. Co., 55 W.. Va: 
342, 47 S. E. 101, it is held otherwise; but the reasons given’ for 
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the rule in the other cases cited seem to us to be founded in bet- 
ter reason. 

Many other errors are assigned, based on alleged errors in the 
instructions given; but careful examination reveals no reversible 
error therein. A number of other errors are also assigned in 
relation to the reception of testimony; but we are unable to find 
any error therein that would warrant a reversal of the judgment. 

Finding no error in the record, the judgment of the circuit 
court is affirmed. 

Whiting, J., took no part in this decision. 


a —-oegq ----- 


SUPREME COURT OF PENNSYLVANIA. 


BENNER 
Us. 
FIRE ASS’N OF PHILADELPHIA.* 


RENEWAL—PAROL CONTRACT. 


While an insurer may, by a preliminary parol contract, bind itself to 
issue or renew a policy in the future, such contract must be clearly 
established in every particular, including the subject-matter of in- 
surance the amount and elements of the risk, its duration in point 
of time and extent in point of hazard assumed, the rate of premium, 
and generally, all the circumstances peculiar to the contract, so that 
nothing remains to be done but to hill up and deliver the policy on the 
one hand and pay the premium on the other. 

{For other cases, see Insurance, Cent. Dig. $§ 276-291; Dec. Dig § 145.] 


PAROL CONTRACTS—SUFFICIENCY OF EVIDENCE. 


Evidence merely of a conversation on the street between plaintiff and the 
agent of an insurance company as to renewing insurance, with no 
money passing, no memorandum being made and no delinite promise 
on either side, is insufficient to show a parol contract of the insur- 
ance company to insure in the future. 

[For other cases, see Insurance, Cent. Dig. § 1709; Dec. Dig. § 665.] 


ORAL AGREEMENT TO INSURE. 

An insurance company, incorporated under Act May 5, 1871 (P. L. 575), 
section 6 of which provides that the president and directors shall 
have power on behalf of the corporation to make insurance and that 
every such contract and policy made by the corporation shall be in 
writing or in print, is incapacitated from making a binding parol con- 
tract to renew an insurance in the future where no elements of es- 
toppel are present. 

{For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.] 

POLICIES — ATTACHMENT OF APPLICATION —STATUTORY 
PROVISION. 

Act May 11, 1881 (P. L. 20), which requires an insurance policy contain- 
ing any reference to the application, either as forming part of the 


® Decision rendered, July 1, 1910. 78 Atl. Rep. 44. 
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contract or having any bearing on it, to contain or have attached to 
it a correct copy of the application as signed by applicant, is limited 
to written policies and does not apply to oral contracts of insurance. 


{For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.] 


AUTHORITY OF AGENT—AGREEMENT TO RENEW POLICY 
IN FUTURE. 


An insurance agent with no authority to make an actual contract of in- 
surance for the company, has no authority to bind the company by an 
agreement to renew in the future an existing contract. ; 


{for other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.]} 


Appeal from Court of Common Pleas, Union County. 

Action by S. E. Benner against the Fire Association of Phila- 
delphia. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


The court charged the jury as follows :— 

“So the law says a parol executory contract, or a contract to 
insure in the future, is not binding upon the company. That is, 
it is not a contract of insurance. Viewing the case as we do, that 
there was no contract of insurance made at. the time, we think, 
the plaintiff is not entitled to recover, and you will render a ver- 
dict for the defendant.” . 

Plaintiff presented the following points :— 

“(1) Under the certificate issued by defendant company ‘to 
A. S. Hoch, he was empowered to write insurance, issue policies, 
etc., and had authority to renew policies by parol or oral agree- 
ments. Answer: Refused. 

“(2) If the jury believe that the defendant company, through 
its agent, A. S. Hoch, agreed to renew the policy of insurance 
upon plaintiff’s barn and contents in the sum of $1,500, in consid- 
eration of plaintiff’s agreement to pay the premiums therefor, 
whenever said agent demanded it, such an agreement would and 
did constitute a valid contract binding upon both parties. An- 
swer: Refused. 

“(3) If the jury find such an agreement to have been made, 
then the policy was, by such agreement, in effect renewed for a 
like term, sum, property, risk, and premium as the old policy, 
and the propetty so insured having been destroyed by fire on 
November 6, 1905, and within the time covered by said renewal, 
plaintiff is entitled to recover the value of the property destroyed 
up to the face of the policy—less the amount of the premium, 
$30—with interest from the date when the company denied lia- 
bility, to wit, November 11, 1905. Answer: Refused. 

“(4) That A. S. Hoch, the agent of the defendant company, 
had full power to receive proposals for insurance against loss or 
damage by fire, and to issue and countersign policies and re- 
newal receipts furnished him by the said defendant, to assent to 
assignments and transfers, to collect and pay the premiums to the 
defendant, and transact such other business as might be intrusted 
to his care, by the defendant, and was the general agent of the 
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company for the purposes aforesaid in New Berlin and vicinity, 
and his acts, statements, and agreements relating to the renewal 
of this insurance, the notice of loss, or the denial of liability, 
were the acts, statements, and agreement of the defendant. An- 
swer: In answer to the last point we say: Hoch’s statements 
and agreements relating to a renewal of insurance were the acts 
of the company, but under its charter provisions not binding 
upon it.” 


Defendant presented these points :— 


“(1) That plaintiff having testified that prior to the expiration 
of the policy on the dwelling which expired on August, 19, 1905, 
he entered into an agreement with Albright S. Hoch, the de- 
fendant’s agent, to renew a policy of insurance on November 2, 
1905, and there being no evidence that any premium was paid or 
that any policy was delivered, if the property to be insured should 
have been destroyed by flood, hurricane, or fire before November 
2, 1605, when the time arrived at which the contract was to be- 
come operative the subject of the insurance not being in existence, 
there would be nothing to which the policy could attach. During 
the interim between August and November 2, 1905, the tenure 
of Mr. Hoch’s agency was uncertain; his authority to make con- 
tracts might have been terminated at the will of the defendant. 
He might have died or his power might have been withdrawn by 
defendant, and, when the time arrived for him to perform his 
agreement, he inight have been wholly without authority to act. 
The plaintiff might voluntarily have disposed of the property to 
be insured by sale or it might have been sold under legal process 
and the relations of the parties so changed that the plaintiff might 
not have had an insurable interest in the property on the date 
when the contract was. to become operative. Jn any one of the 
above events there would be no obligation to pay a premium, 
arid where there is no obligation to pay a premium, there is no 
liability to pay a loss. Even if such an agreement existed it was 
to take effect in the future, and therefore the defendant would in 
no manner be liable thereunder and your verdict must be for 
the defendant. Answer: The defendant’s first point is affirmed. 


’ “(2) That an agent duly authorized to bind his company by 
contract for insurance may make contracts by parol, which will 
be binding upon the company before the issuing of the policy, 
unless there be specific charter requirements that such or all in- 
surance contracts shall be in writing. But in such case the con- 
tract and the authority of the agent must be satisfactorily proved. 
There being no evidence in this case to show any such authority 
in Albright S. Hoch, to bind the defendant in the manner claimed 
by the plaintiff, your verdict must be for the defendant. An- 
swer: The second point is affirmed.” 


Argued before Mestrezat, Potter, Elkin, Stewart, and Mosch-; 
zisker, JJ. 
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MoscHZISKER, J. 

The plaintiff owned a piece of real estate with a dwelling house 
and a barn erected thereon, which improvements were insured 
with the defendant company under separate policies; the policy 
on the house expired August 19, 1°05, and that on the barn No- 
vember 2, 1905. The insurance had been placed by one Hoch, an 
agent of the defendant company. According to the plaintiff’s 
testimony, some time in August, 1905, Hoch met him on the 
street and said: “The policy on your house will expire shortly.” 
A few days after this the plaintiff met Hoch and said, “Renew 
the policy, and we will leave it the same as it is, but I have not 
the money to pay you to-day, but I will pay you inside of a week 
or so;” to which Hoch replied, “That would be all right.” The 
plaintiff testified further: “And I said, ‘Don’t forget the barn, 
and renew the barn as quick as that comes due and send it up, 
or send it up and will pay you the same as I did previous to this 
time with the cash. * * * JI told him he should renew the 
policy on the barn and watch it up, and I would attend to it. 

* * J told him, ‘If I can’t pay you at once I will pay you 
like this time;’ and he said, ‘That will be all right and I will 
attend to it; you don’t need to worry.” Plaintiff further stated 
that subsequently he said to Hoch in reference to the insurance, 
“Watch the others;” and Hoch replied, “I will attend to them; 
you don’t need to worry ;” and, “I told him again in front of my 
wife, ‘You watch all the insurance.’” The insurance on the barn 
was not renewed, and on November 6, 1905, it was destroyed by 
fire. The plaintiff brought an action against the defendant com- 
pany, and sought to maintain his claim on the theory that the con- 
Yersation between himself and Hoch constituted a parol contract 
whereby the company agreed that upon the expiration of the 
then existing policy it would insure the barn by a renewal thereof. 
Binding iristructions were given for the defendant, and the plain- 
tiff has appealed. 
' We cannot agree in all respects with the views of the learned 
trial judge as expressed in his rulings upon the evidence and in 
his charge to the jury, but we concur in the conclusion reached. 

In Pennsylvania the law permits oral contracts of insurance. 
Lenox vs. Ins. Co., 165 Pa. 575, 30 Atl. 940; Ripka vs. Ins. Co., 
36 Pa. Super. Ct. 517. Although there is a difference of opinion 
in the various jurisdictions and among the text-writers as to 
whether or not an executory contract can be made to insure in 
the future, yet the clear preponderance of authority seems to be 
that such contracts are valid. Security Fire Ins. Co. of New 
York vs. Kentucky Marine & Fire Ins. Co., 7 Bush (Ky.) 81, 3 
Am. Rep. 301; Trustees of First Baptist Church vs. Brooklyn 
Fire Ins. Co., 19 N. Y. 305; Cohen et al. vs. Continental Fire 
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Ins. Co., 67 Tex. 325, 3 S. W. 296, 60 Amm. Rep. 24; Commer- 
cial Mut. Marine Ins. Co. vs. Union Mutual Ins. Co., 60 U. S. 
318, 15 L. Ed. 636; Tayloe vs. Merchants’ Fire Ins. Co., 50 
J. §. 390, 13 L. Ed. 187; Post vs. Aétna Ins. Co., 43 Barb. (N. 
Y.) 351; Ellis vs. Albany City Fire Ins. Co., 50 N. Y. 402, 10 
Am. Rep. 495; Angell vs. Hartford Fire Ins. Co., 59 N. Y. 171, 
17 Am. Rep. 322; Van Loan vs. Farmers’ Mutual Fire Ins. 
Ass’n, 90 N. Y. 280; More vs. New York Bowery Fire Ins. Co., 
130 N. Y. 537, 29 N. E. 757; Stickley vs. Mobile Ins. Co., 37 
S. C. 56, 16 S. E. 280, 838; Baubie vs. A*tna Ins. Co., 2 Dill: 
156, Fed. Cas. No. 1,111; Taylor vs. Germania Ins. Co., 2 Dill. 
282, Fed. Cas. No. 13,793; King vs. Cox, 63 Ark. 204, 37 S. W. 
.877; Newark Machine Co. vs. Kenton Ins. Co., 50 Ohio St. 549, 
35 N. E. 1060, 22 L. R. A. 768. The leading cases pro and con 
are discussed in McCabe Bros. vs. Aitna Ins. Co., 9 N. D. 19; 
81 N. W. 426, 47 L. R. A. 641, and the conclusion is stated, 
“That an insurance company can by a preliminary parol con- 
tract bind itself to issue or to renew a policy in the future seems 
too well settled to admit of doubt.” The argument against the 
validity of such contracts as stated by Ostrander on Insurance 
(2d Ed.), § 12, and adopted by the court below, is not convincing. 
In these days of great commercial activity, one can readily. 
conceive of many instances where a man would not be willing to 
set aside the capital and agree to place it in a prospective enter- 
prise, unless he could be positively assured of indemnity against 
fire risk, and this can only be accomplished by contracts to insure 
in the future. We find no Pennsylvania authority which holds 
directly against their validity, and in Hamilton vs. Lycoming 
Mut. Ins. Co., 5 Pa. 339, Chief Justice Gibson says: “In com- 
mercial towns, where the members of the profession are familiar 
with the law of insurance, actions on mere agreements to insure, 
whether against fire or perils of the sea, are not uncommon. They 
are noticed in 1 Phillips on Insurance, § 3, p. 9; but it appears 
that the terms of the contract must have been settled by the con- 
current assent of the parties, and that nothing must have re- 
mained to be done but to deliver the policy, else the risk will not 
have been begun; in other words, that the agreement must have 
had, at some particular instant, that aggregatio mentium which 
is indispensable in the constitution of every contract.” The 
tendency of our cases is to favor the validity of such contracts, 
but they uniformly hold that all parol contracts of insurance, 
even those to take effect in prasenti, must be clearly established 
in every particular. Patterson vs. Benjamin Franklin Ins. Co., 
&1 Pa. 454; Ripka vs. Fire Ins. Co., 36 Pa. Super. Ct. 517. “To 
constitute a verbal contract of insurance the minds of the parties 
must have met upon all the essentials of the contract. The testi- 
mony must make clear the subject-matter of insurance, the 
amount and elements of the risk, including its duration in point 
of time and extent in point of hazard assumed, the rate of pre- 
mium, and generally all the circumstances which are peculiar to 
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the contract and distinguish it from every other so that nothing 
remains to be done but to fill up the policy and deliver it, on the 
one hand, and pay the premium on the other.” Keystone Mat- 
tress, etc., Co. vs. Pittsburg Underwriters, 21 Pa. Super. Ct. 42. 
This is a wise and salutary rule which bears hard upon no one; 
for oral contracts of insurance are not usual, and if for any 
reason one should desire to make such a contract he ought to do 
so in a proper manner, so that in any future controversy on the 
subject it can be made plain to the tribunal which has to pass upon 
it. Otherwise, wherever a careless man becomes in the habit of 
depending upon the insurance agent to notify him of the expira- 
tion of his policy, and the insurance runs out, he will be too apt 
to assume the right to set up such a contract. 

We do not overlook the cases that hold to the rule that where 
an oral preliminary contract of insurance is shown it will be 
presumed that the parties contemplated such a form of policy as 
has been usual between them, or is usual in such cases, and we 
can conceive of instances where this rule might well be applied, 
but this is not one of them. 

In the present case the testimony to establish the alleged con- 
tract is too vague. Although it is repeated in several different 
forms upon the notes, we have stated it most strongly for the 
plaintiff. And yet what have we? A conversation between the 
plaintiff and the agent of the defendant company about renewing 
another insurance, in which the former said to the latter, “Don’t 
forget the barn. Renew the barn as quick as that comes due,” 
and received the reply, “I will attend to it; you don’t need to 
werry.” How can we from this say with any safety that the de- 
fendant company thereby agreed upon an insurance in any fixed 
amount for any fixed term either in the present or future? The 
very words used by the agent indicate an intent to attend to 
something in the future for the plaintiff, rather than a then pres- 
ent assumption of an obligation binding upon his company. The 
old policy on the barn was in the possession of the plaintiff, so 
he as well as Hoch had means of information as to the date of 
its expiration. The whole surroundings negative the idea of a 
serious contract being made. The conversation consisted of a 
few words on the street; no money was passed, no memorandum 
was made, and no definite promise given on either side. After 
the conversation the plaintiff again instructed Hoch to watch the 
insurance, which would indicate that he did not consider himself 
protected by any binding contract at the time of the first conver- 
sation. The testimony is lacking in details essential to show 
clearly a contract to insure in the future, and it is also lacking, in 
proper proof of the authority of the agent to make such a con- 
tract. 


As evidence of Hoch’s authority, the plaintiff offered a written 
commission from the defendant company appointing Hoch agent 
in the territory in question, “with full power to receive proposals 
for insurance against loss or damage by fire, * * * with au- 





90 Insurance Law Journal Vol. 40. [Jan., 1911. 


thority to issue and countersign policies and renewal receipts, 
furnished by said associations; to assent to assignments and 
transfers, to collect premiums, * * * and to transact such 
other business as may be intrusted to his care.” This commission 
cannot be construed as conferring upon the agent authority to 
bind and obligate his company on the unusual contract here 
sought to be established. True it is that the third specification of 
error contains an offer to show that insurance agents “are ac- 
customed to agree to renewals in advance of the expiration of the 
current policies and give credit for premiums, accounting to the 
company monthly for the premiums whether they are paid or not 
by the insured”; and that the fifth specification presents a similar 
offer “for the purpose of showing this is the usagé and custom 
of this particular company.” But the offers were properly re- 
fused. While it was admitted by the plaintiff that he had never 
paid the premium on the insurance claimed, yet there was no de- 
fense on that ground, so the question of credits for premiums was 
out of the case. With this out, the offers were merely to show 
that the agents were accustomed to agree to renewals in advance 
of the expiration of current policies; not that they were accus- 
tomed to make such oral contracts for future insurance or re- 
newals as contended for by the plaintiff. Therefore the offers 
were irrelevant and immaterial to the issue. “We have no right 
to reverse the action of the court below upon a surmise that the 
defendants might have made their offer broader.” Silliman vs. 
Whitmer, 11 Pa. Super. Ct. 243. Assuming that the plaintiff 
could have made the offers as stated good, there is not enough 
in the case to show either that the agent had authority to make 
the contract contended for by the plaintiff, or that, in point of 
fact, such a contract was ever actually consummated. 


There is another seridus point in this case. The defendant 
company was incorporated under the Act of May 5, 1871 (P. L. 
575), the sixth section of which provides: “The president and 
directors shall have full power, on behalf of said corporation, to 
make insurance * * * and to make, execute, and perfect such 
and so many contracts, bargains, agreements, policies, and other 
instruments as shall or may be necessary and as the nature of the 
¢ase shall or may require; and every such contract, bargain, 
agreement, and policy to be made by the said corporation shall 
be in writing or in print. * * *”’ The defendant contends 
that this charter requirement is in itself a sufficient: defense 
against an oral contract of insurance; while the plaintiff con- 
tends that the provision refers only to executed contracts or 
policies of insurance, and not to preliminary contracts to make 
or renew policies; and he makes a most convincing argument on 
this point, citing many respectable authorities. 

But no matter what the view may be elsewhere, in Pennsyl- 
vania we have an authority which settles the questiori here. In 
Hazlett vs. Allegheny Ins. Co., 1 Walk. 336, the defendant com- 
pany was chartered under the Act of April 2, 1856 (P. L. 214), 
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the tenth section of which is to all intents and purposes identical 
with section 6 of the act of 1871. The claim was on a verbal 
contract of insurance. The court below reserved the question, 
“Whether a contract of insurance such as specified in plaintiff’s 
first point, is binding upon defendant, and entitles plaintiff to 
recover in this case?” In entering judgment for the defendant 
non obstante veredicto the court said: “Upon the first question, 
I think the law under the charter of the defendant is clearly with 
the defendant”; and in affirming this judgment we said: “Con- 
tracts of insurance are expressly required by defendant’s charter 
to be in writing. * * * There being no sufficient ground of 
estoppel alleged the case fell back * * * upon the mere bind- 
ing effect of a verbal contract for insurance, and this the charter 
answers in the negative.” It will not do to say that the construc- 
tion of this charter requirement contended for by the plaintiff in 
the present case was not considered by this court in the Hazlett 
Case, for it appears in the report that “George Shiras, Esq., for 
plaintiff in error argued that a verbal contract of insurance is 
binding. * * * The company would still be liable on an agree- 
ment to issue the policy, though the statute requires the formal 
insurance policies to be in writing. * * * This company could 
make arrangements, and even parol promises, as to the terms on 
which a policy shall be issued, so that a court of equity will com- 
pel the company to execute the contract specifically, and where 
the loss has happened, to avoid a circuity of action, the chancellor 
will enter a decree directly for the amount of an insurance for 
which the company ought to have delivered their policy properly 
attested.” And, “M. W. Acheson and W. G. Hawkins, Jr., 
Esqs., contra, replied the company could not make a formal 
policy of insurance; for by its charter it is subject to the insur- 
ance act of April 2, 1856 * * * as follows: ‘* * * And 
évery such contract, bargain, policy, and other agreement shall 
be iu writing or print.’ * * *” ‘This shows that the point was 
clearly presented by most able counsel, and although the opinion 
is brief, we must assume that it was passed upon after full con- 
sideration. , 


In Ripka vs. Fire Ins. Co., 36 Pa. Super. Ct. 517, President 
Judge Rice states the rule: “An agent duly authorized * * * 
may make contracts by parol * * * unless there be specific 
charter requirements that * * * all insurance contracts shall 
be in writing.” The act of 1856 was a general insurance act 
which by its terms was made applicable to companies to be incor- 
porated by special acts in the future. It was in force until its 
repeal by the Act of May 1, 1876 (P. L. 53). Moise and Mat- 
lack on Insurance, Col. 15,479. The defendant company was 
incorporated by a special act in 1871. Both of these acts contain 
the same provision requiring insurance contracts to be in writ- 
ing; so that even if this provision had been omitted from the 
act ef 1871, the company would still have been bound by the pro- 
sision under the act of 1856, and therefore it was in the same 
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position as the defendant in the Hazlett Case. Under such cir- 
cumstances, a construction having already been placed by this 
court upon the very words contained in the charter of the de- 
fendant company, we cannot depart therefrom on the facts in 
the present case. We do not mean to rule that this charter pro- 
vision would be a protection against all verbal contracts of insur- 
ance. There might be cases where certain elements of estoppel 
would exist which would afford life to such contracts; but there 
are no such elements in the present case any more than in the 
Hazlett Case where the plaintiff claimed that the understanding 
and agreement was that the insurance “was to take place imme-, 
diately,” and he failed to insure elsewhere and met with a con- 
sequent loss. 

but the plaintiff contends that the effect of the act of 1871 can- 
not be considered for two reasons: First, under the rule of the. 
local court a specification in writing of all special matters of de- 
fense must. be furnished before trial, and this act was not re- 
ferred to in defendant's specification; next, the Act of May 11, 
1881 (P. L. 20) iorbids consideration of the defense. As to the 
first contention, an examination of the record shows that no such 
objection was made in the court below. “It is well settled that 
the party complaining on appeal of the admission of the evidence 
objected to in the court below, will be limited to the specific ob- 
jections made to it there.” Danley vs. Danley, 179 Pa. 170, 36 
Atl. 225; Messmore vs. Morrison, 172 Pa. 300, 34 Atl. 45. When 
a party relies upon the want of special notice he must place his 
objections on that ground. Hawk vs. Geddis, 16 Serg. & R. 23; 
Rearich vs. Swinehart, 1] Pa. 233, 51 Am. Dec. 540; Miller vs. 
Stem, 12 Pa. 383; Hobson vs. Croft, 9 Pa. 363. Concerning. the 
next point it is sufficient to say that the act of 1881 is limited in 
every particular to written policies and has nothing to do with 
oral contracts of insurance. Lenox vs. Ins. Co., 165 Pa. 575, 30 
Atl. 940. 

We have considered all the assignments of error, and although 
we do not entirely agree with the views of the learned trial judge 
as expressed and brought upon the record in the second, tenth, 
and eleventh specifications, we find no reversible error. 

The judgment is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NintH Circuit. 


HAAS BROS. 
US. 


HAMBURG-BREMEN FIRE INS. CO* 


PAROL EVIDENCE—WRITTEN CONTRACT—RECEIPT. 


After the adjustment of a fire loss, plaintiff executed to defendant in- 
surance company a receipt for an amount equal to 75 per cent. of the 
loss adjusted “in full of all such claims.” Plaintiff claimed that the 
receipt was given pursuant to a contract of settlement because of de- 
fendant’s alleged insolvency pursuant to which defendant paid 75 
per cent. of its claims, and agreed that, if it should pay any other 
San Francisco creditor a higher amount, it would pay plaintiff the 
difference, while defendant claimed that the receipt was given in com- 
promise of plaintiff's claim against defendant and of various differ- 
ences of law and fact, and was in full settlement and satisfaction 
thereof. Held, that the words “in full of all such claims” were not 
conclusive terms of the receipt, but were ambiguous, and that parol 
evidence was admissible to show the agreement under which the re- 
ceipt was executed. 


[For other cases, see Evidence, Cent. Dig. §§ 2066-2082; Dec. Dig § 450.] 


In Error to the Circuit Court of the United States for the 
Northern District of California. 

Action by Haas Bros. against the Hamburg-Bremen Fire In- 
surance Company. Judgment for defendant, and plaintiff brings 
error. Reversed, with instructions. 

Action at law by [laas Bros., a corporation, to recover from 
the Hamburg-Bremen Fire Insurance Company, a corporation, 
the sum of $3,869.36, being the difference between 98 per cent 
of the amount adjusted and agreed upon as the loss and damage 
occasioned by fire and sustained by plaintiff in the San Francisco 
fire of April, 1906, and 75 per cent of such loss, the amount paid 
to plaintiff by defendant on certain fire insurance policies issued 
by the defendant, insuring property belonging to plaintiff against 
fire. Judgment for defendant on the pleadings, and plaintiff 
brings error. 

The action was originally brought in the state court and re- 
moved to the United States Circuit Court on the ground of di- 
verse citizenship. The allegations of the complaint are sub- 
stantially to the effect that the plaintiff, a California corporation, 
held six policies of fire insurance issued by the defendant, insur- 
ing certain property in San Francisco belonging to plaintiff 
against fire; that in April, 1906, the property so insured was 
damaged and partially destroyed by fire; that, in accordance with 
the terms of said policies of insurance, plaintiff gave immediate 


* Decision rendered, Oct. 3, 1910. 181 Fed. Rep. 916. 
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notice of such loss to the defendant, and in due time served upon 
defendant its verified proof of loss on forms approved by the 
defendant; that thereafter, and by agreement, the loss and dam- 
age occasioned by the fire was adjusted, and by such adjustment 
the sum of $16,823, 29 was found due from the defendant to the 
plaintiff by reason of such damage and loss; that thereupon the 
defendant became indebted to the plaintiff in said sum of $16,- 
823.29; that, after such adjustment, the defendant falsely and 
fraudulently represented to the plaintiff that it was insolvent and 
unable to pay its creditors in full; that it was able to pay to its 
policyholders who had suffered loss from. such conflagration 75 
per cent of their respective claims, and no more; that it was 
making a uniform payment to each and every one of its creditors 
of 75 per cent of their claims, and no more; that this course 
would be pursued by the defendant until it had finally settled all 
claims of its San Francisco creditors, and in no event could it 
pay to any of such creditors a larger percentage than 75 ‘per 
cent; that defendant promised plaintiff that, if plaintiff would 
accept the sum of 75 per cent on its claims against the defendant 
and sign a receipt in full of such claims, the defendant would, 
in the event that it voluntarily paid more than 75 per cent to any 
of its other San Francisco creditors, pay to the said plaintiff the 
difference betwen 75 per cent on its claims and any percentage 
which it paid to any other of its San Francisco creditors; that 
plaintiff, relying upon the false and fraudulent statement of the 
defendant that it was insolvent, and relying upon the promise of 
the defendant that it would pay to the plaintiff the difference be- 
tween 75 per cent and any other per cent which it paid to any 
other of its San Francisco creditors, received from the said de- 
fendant 75 per cent upon its claims against the defendant, to wit, 
the sum of $12,617.87, and gave the defendant its receipt in full 
for such claims; that since the settlement and payment defendant 
has paid to other San Francisco creditors 8 per cent of the face 
value of their claims as adjusted. Plaintiff accordingly demands 
judgment for the difference amounting to $3,869.36. 

Defendant answered the complaint, admitting the insurance 
substantially as alleged in the complaint, the fire and partial de- 
struction of plaintiff’s property, the adjustment by agreement of 
the loss and damage occasioned by the fire, but denies that the 
parties adjusted the amount or thereby ascertained that any 
amount was due from defendant to plaintiff by reason of the 
latter’s damage or loss on any of said policies, and in any amount 
whatsoever under all or any of them; denies that defendant from 
and after such alleged adjustment, or at any other time, became 
indebted to plaintiff in the alleged agreed or other sum of $16,- 
823.29, or in any sum in excess of $12,617.87; denies that it 
promised to plaintiff that if the latter would accept the sum of 75 
per cent of its claims against defendant, and sign a receipt in full 
for such claims, defendant, would, in the event that it voluntarily 
or otherwise paid more than 75 per cent to any of its other: said 
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San Francisco creditors, pay to plaintiff the difference between 
said 75 per cent of its claims and any percentage which it paid 
to any other of its said San Francisco creditors; admits that 
“plaintiff gave defendant its said receipt in full’; but alleges that 
it was “in compromise of plaintiff’s said claim against the de- 
fendant and of various differences of law and fact which had 
theretofore arisen between them growing out of said claims and 
in full settlement and satisfaction thereof.” Upon the filing of 
the answer defendant moved for judgment on the pleadings on 
the ground that the complaint did not either of itself or by the 
assistance of the averments contained in the answer thereto set 
forth a cause of action against the defendant. Thereafter it was 
stipulated “that the promise set forth in the complaint whereby 
defendant agreed to pay plaintiff the difference between seventy- 
five per cent (75 per cent) of its claims and any other amount 
which it might pay any other claimant was an oral promise.” 
Plaintiff, thereupon moved to amend the complaint in certain par- 
ticulars. The court denied plaintiff's motion to amend the com- 
plaint, and entered a judgment in favor of the defendant on the 
pleadings. Plaintiff brings the case on a writ of error, 


Before Gilbert, Ross, and Morrow, C. Jj. 


THomas, GERSTLE, Frick & BrEEpy, for Plaintiff in Error. 
Pace, McCutcHen & Knicut, for Defendant in Error. 


Morrow, C. J. (after stating the facts as above). 

It is contended by the defendant in error that the question in- 
volved in this writ of error is whether parol evidence can be ad- 
mitted to vary the terms of a written contract. The only written 
document executed by the plaintiff after the adjustment of its 
losses occasioned by the fire appears to be the receipt executed 
by the plaintiff and referred to in the allegation of the complaint 
acknowledging that plaintiff received from the defendant 75 per 
cent upon its claim against the defendant as adjusted, to wit, the 
sum of $12,617.87, “and gave to the defendant its receipt in full 
for such claims.” ; 

We have here an allegation in the plaintiff's complaint and the 
admission of the defendant’s answer that “plaintiff gave defendant 
its receipt in full for such claims.” But the payment which the 
receipt acknowledged was not in full for the amount of plain- 
tiff’s loss and damage as ascertained by the agreed adjustment of 
plaintiff’s claims. That sum was $16,823.29, while the amount 
paid to plaintiff by defendant was $12,617.87. What, then, was 
plaintiff’s receipt in full of? Clearly it was not in full of plain- 
tiff’s claim as ascertained and determined by the agreed adjust- 
ment of plaintiff’s loss and damage by fire. It must therefore 
have been in full of its claims under some agreement other than 
that of the adjustment for actual loss and damage by fire. What 
was that other agreement? The receipt is silent upon that sub- 
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ject. Plaintiff alleges that it received 75 per cent of its claims 
as ascertained by the agreed adjustment, and that this 75 per 
cent was received under an agreement that, if the defendant vol- 
untarily paid more than 75 per cent to any of its other San Fran- 
cisco creditors, it would pay the plaintiff the difference between 
75 per cent of its claims and any percentage which it paid to any 
other of its San Francisco creditors. It was under this alleged 
agreement that plaintiff “gave to the defendant its receipt in full 
for such claims.” The defendant alleges that :— 

“Plaintiff gave to defendant its said receipt in full, in com- 
promise of plaintiff’s said claims against defendant and of vari- 
ous differences of law and fact which had therefore arisen be- 
tween them growing out of said claims, and in full settlement and 
satisfaction thereof.” 

Neither party claims that the receipt contained all or any of 
the alleged terms of the agreement other than the amount paid 
and received and the recital that it was in full of such claims. 
How, then, can the defendant say that the parol testimony shall 
not be admitted to prove plaintiff’s alleged agreement when it 
sets up as a defense to the action an alleged agreement which re- 
quires parol testimony to establish? Manifestly this is not the 
law. The general rule upon the subject has been stated as fol- 
lows :— 

“Where a written instrument, executed pursuant to a prior 
verbal agreement or negotiation, does not express the entire 
agreement or understanding of the parties, the parol evidence rule 
does not apply to prevent the introduction of extrinsic evidence 
with reference to the matters not provided for in the writing.” 
17 Cyc. 741, 742. 

Numerous cases are cited in support of this text. A reference 
to the California case, that of Sivers vs. Sivers,, 97 Cal. 518, 32 
Pac. 571, will be sufficient. In that case the written instrument 
executed by the defendant was a promissory note in considera- 
tion of a loan. No time of payment was specified in the instru- 
ment. In such case the law implied that the money would be 
paid on demand; but it had been agreed between the parties that 
the defendants should pay the sum named in the instrument when- 
ever they should sell the real estate therein described. The sale 
had been made prior to the plaintiff's demand and the commence- 
ment of the action. It was objected by the defendants that oral 
testimony of the agreement was incompetent forthe reason that 
the written instrument must be held to embrace all the terms of 
the agreement between the parties. The court in refusing to sus- 
tain this objection said :— 

“The instrument, therefore, being silent in respect to the time 
for the paymeut of the money, it was competent for the plaintiff 
to show that a period or event had been agreed upon between the 
parties thereto at which the payment should be made, and such 
agreement could be shown by oral testimony. This evidence did 
not contradict or vary any of the terms contained in the instru- 
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ment. The rule which excludes evidence affecting the terms of 
a written instrument does not apply when the parties have not 
4ncorporated into the instrument all of the terms of their agree- 
ment, and when the evidence offered or the agreement sought to 
be proved is not inconsistent with the terms embodied in the in- 
strument. Evidence of a contemporaneous oral agreement as to 
any nmiatter upon which the instrument is silent, and which is not 
inconsistent with its terms, cannot be said to contradict or vary 
the terms of the written instrument.” 

Js the recital in the receipt under consideration that it is “in 
full for such claims” such a conclusive term of the instrument 
that it is not open to explanation by parol? The weight of au- 
thority is that it is not such a term, and that it is open to expla- 
nation. 

In Ryan vs. Ward, 48 N. Y. 204, 8 Am. Rep. 539, the action 
was to recover a balance due plaintifi on a contract for the de- 
livery oi hides. Under the contract, defendant was to give plain- 
tiff a bonus on each hide delivered. At the several deliveries 
payments of the value of the hides were made, and piaintiff gave 
receipts expressed to be in full. But the bonus was not paid. 
Judgment was rendered in favor of plaintiff. The court, in com- 
inenting upon these receipts, used the following illustration :— 

“There was due to the plaintiff a sum, certain—say $2,000, as 
an illustration. The defendants pay $1,500, and the plaintiff 
gives them a receipt in full for $2,000. If A. lends B. $2,000, 
and 5. pays A. $1,500, which A. says, either orally or by writing, 
is in iull of the loan it, nevertheless, is not in full. A. may at 
once sue B. and recover the remaining $500. There is no con- 
sideration for the professed discharge. A man cannot by the 
payment of $1,500 pay an admitted debt of $2,000. This has . 
ever been the law.” 

In Harden vs. Gordon, 2 Mason, 541, Fed. Cas. No. 6,047, Mr. 
Justice Story said :— 

“When a receipt is given in full of all demands, it is not to be 
taken in the admiralty as conclusive. It is open to explanation 
and upon satisfactory evidence may be restrained in operation.” 

In Kahl vs. Love, 37 N. J. Law, 5, 11, the court said :— 

“A receipt in law must be construed in connection with the 
facts conected with its origin; and, in the light of the circum- 
stances, it may mean an acknowledgment of the absolute pay- 
ment of the debt, or the conditional payment of the debt. The 
decisions are clear and abundant on the subject, and when the 
receipt or niemcrandum of the transaction speaks of payment, cr 
even of payment in full, it shall, if the case calls for it, be in- 
terpreted as meaning conditional payment, to be in full when 
aid.” 

. In Brook. vs. White, 2 Metc. (Mass.) 283, 37 Am. Dec. 95, 
the court said -— 

“The case of receipts is an exception to the general rule that 
oral testimony is not admissible to contradict or vary a written 
contract. ‘They may always be explained by oral testimony.” 

L——Vol. XL.—7. 
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The reason for this exception as stated in this case is given on 
the authority of Lord Ellenborough in Fitch vs. Sutton, 5 East, 
232, that there must be some consideration for the relinquishment 
of the excess due beyond the sum paid, something to show a pos- 
sibility of benefit to the party thus relinquishing a legal right, 
otherwise the agreement is nudum pactum. Reference is also 
made to Pinnel’s Case, 5 Co. 117, where it was resolved that 
payinent of a less sum on the day, in satisfaction of the greater, 
cannot be a satisfaction of the whole, because it appeared to the 
judges that by no possibility a less sum of money can be a satis- 
faction to the plaintiff for a greater sum. But the case of Kel- 
lege vs. Richards, 14 Wend. (N. Y.) 116, is also referred to 
where a distinction is noticed and where it was held that, if a 
creditor on a compromise with his debtor accepted the note of a 
third person for a less sum than the debt due him in full payment 
of such debt, the acceptance of such note may be pleaded as an 
accord and satisfaction in bar of an action to recover the balance 
due beyond the amount thus received. This is precisely the dis- 
tinction to be made by the defense set up in the present case. 
The defendant alleges that plaintiff gave the defendant its receipt 
in full in compromise of plaintiff’s claims against the defendant; 
but, as this recital does not appear in the receipt, defendant pro- 
posed to show the fact by parol testimony, which, of course, it 
had the right to do; and, on the other hand, the plaintiff has the 
right to show by parol that the fact is that the receipt was for 
75 per cent of its claims as ascertained by the agreed adjustment 
with an agreement that, if defendant paid more than 75 per cent 
to any of its other San Francisco creditors, then the defendant 
would pay plaintiff such additidnal amount as would make the 
total amount paid to plaintiff the equivalent of the amouni paid 
any other San Francisco creditor. Furthermore, if a receipt in 
full is conclusive upon the party signing the receipt, it must also 
be conclusive upon the party who receives it. It cannot be bind- 
ing on one party, and not on the other. The English case of Rus- 
sel vs. Dunskey, 6 Moore, 233, is in this respect the counterpart 
of the present case. By a memorandum of adjustment indorsed 
on the back of a policy it was stated that a particular loss of £54 
per cent had been settled between the plaintiff (an underwriter) 
and defendant; that is to say, it had been paid in full. The per- 
son who signed this memorandum was called who proved that it 
had been previously agreed by parol between the plaintiff and 
defendant that, if the underwriter in the policy should eventu- 
ally pay a less sum than £54 per cent, the surplus, whatever 1t 
might be, should be returned to the underwriter. The parol tes- 
timony was held admissible. 

But it is not necessary to multiply authorities. The question 
has been conclusively determined for this court by the case of 
Fire Ins. Ass’n vs. Wickham, 141 U. S. 564, 12 Sup. Ct. 84, 35 
L. Ed. 860. In that case the Supreme Court of the United States 
had before it a receipt for money paid in which it was recited :—- 
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“It being in full of all claims and demands for loss or damage 
by fire * * * and all further claims by virtue of said policy 
forever waived.” 

The insured claimed that this was intended to cover the cost 
of repairing the vessel destroyed, but was not intended to cover 
the cost of raising and saving the vessel. The court held that 
parol evidence was admissible to show the further claims of the 
insured against the insurer, using the following language :— 

“There is no doubt that, when a receipt embodies a contract, 
the rule applicable to contracts obtains, and parol evidence is 
inadmissible to vary or contradict it. But the only clause in 
these receipts which can possibly be claimed to partake of the 
nature of a contract is that providing for a cancellation and sur- 
render of the policy. There was a similar provision indorsed on 
the policies. These, however, were inserted in pursuance of a 
clause in the policy to the effect that the insurance might be 
terminated at any time, at the option of the company, upon giv- 
ing notice to the insured, and that in such case he should be en- 
titled to claim a ratable proportion of the premium for the un- 
expired term for which the policy was to run. The court in- 
structed the jury correctly upon this point that if they found 
that the policies were surrendered in consideration of the un- 
earned premiums stated in the receipts, indorsed on the policies, 
the surrender was no defense; and, while it had a tendency to 
show the plaintiffs’ relinquishment of all their rights under the 
policy, it was not conclusive if the jury found that it was made in 
consideration of the unearned premiums.” 

We are of the opinion that parol testimony was admissible to 
prove the agreement alleged in the complaint, and that the motion 
for judgment on the pleadings should have been denied. 

The ground upon which the court denied plaintiff’s motion for 
leave to amend its complaint is not stated in the record; but it 
appears to be conceded by the argument of counsel in this court 
that it was for the purpose of changing the cause of action from 
contract to tort. An action for tort cannot be for the same cause 
as an action on a contract. Having determined that the com- 
plaint states a cause of action on a contract, the allegations of the 
proposed amendments charging false and fraudulent representa- 
tions on the part of the defendant with intent to deceive and 
mislead the plaintiff would be irrelevant and immaterial. 

Judgment reversed, with instructions to deny the motion for 
judgment on the pleadings, and for further proceedings as may 
be consistent with this opinion. 
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JENKS VS. LIVERPOOL & LONDON & GLOBE INS. 
CO.—-SAME VS. ORIENT INS. CO.* 


(Supreme Judicial Court of Massachusetts. Berkshire.) 


FIRE INSURANCE—INSURABLE INTEREST—EQUITY OF RE- 
DEMPTION. 

In absence of evidence as to the value of an equity of redemption, the 
insured owner thereof can recover the amount of the physical dam- 
age done to the property insured, not exceeding the sum named in 
the policy. 

[For other cases, see Insurance, Cent. Dig. §§ 1278, 1279; Dec. Dig. § 502.] 


FIRE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 

Where the fire occurred on December 5, 1906, and the written statements 
were rendered to the two insurance companies on December 20, 1906, 
and January 23, 1907, respectively, a finding was warranted that the 
prima facie case, made by the auditor’s report, that insured’s state- 
ments were filed within the time required by the policies, was not 
overcome; that facts on which the auditor’s finding was based not 
having been reported. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


FIRE INSURANCE—STATEMENTS AFTER FIRE. 


An answer, in insured’s written statement, after the fire, to a question 
as to the insured’s interest in the property destroyed, that “the prop- 
erty insured belonged to” insured, “and no other person or persons 
had any interest therein, except,’ the remainder of the blank not 
being filled out, was true, though the property was mortgaged, as it 
= not be construed to mean that the property was not incum- 

ered. 


{For other cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 550.] 
* Decision rendered, Oct. 27, 1910. 92 N. E. Rep. 998. 


—-—_—-—__-$e@-—_____—__- 


JOHNSON VS. RETAIL MERCHANTS’ MUT, FIRE 
INS. CO.* 


(Supreme Court of Minnesota.) 


MUTUAL BENEFIT COMPANIES—POWER TO WAIVE BY-LAW. 

Mutual fire insurance companies have the power to waive a by-law 
which provides that failure of a member to pay the premium within 
sixty days from the date of the policy shall void the same without 
further notice or act on behalf of the company. 

{For other cases, see Insurance, Cent. Dig. § 911; Dec. Dig. § 372.] 


MUTUAL BENEFIT COMPANIES—WAIVER OF DEFAULT IN 
PAYMENT OF PREMIUM. 


The indorsement on the policy by the company of a gasoline permit and 
the sending out of a statement of the premium due, together with 


* Decision rendered, Nov. 18, 1910. 128 N. W. Rep. 462. Syllabus by the Court 
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a letter demanding immediate settlement, did not necessarily consti- 
tute a waiver of the default occasioned by the nonpayment of the 
premium. 

The findings of fact justify the conclusion that there was not a waiver 
of the default. 

[For other cases, see Insurance, Cent. Dig. § 1056; Dec. Dig. § 392.] 

O’Brien, J., dissenting. 


ST. PAUL FIRE & MARINE INS. CO. VS. CRONIN.* 
(Court of Civil Appeals of Texas.) 


ACTION ON POLICY—SUFFICIENCY OF EVIDENCE. 


In an action on a fire policy, evidence /e/d to sustain a finding that the 
insurer was advised by its agent of the full amount of concurrent 
insurance carried, which exceeded that permitted by the policy. 


[Yor other cases, see Insurance, Dec. Dig. § 665.] 


* Decision rendered, Oct. 24, 1910. 131 S. W. Rep. 649. 


COSMOPOLITAN FIRE INS. CO. VS. PUTNAL,.* 
(Supreme Court of Florida, Division B.) 


SUFFICIENCY OF PLEA—WARRANTIES. 


In an action on fire policies, a plea that plaintiff did not keep the cove- 
nants and warranties, nor comply with the terms of the policies, 
without stating which warranties, conditions, and terms of the poli- 
cies plaintiff had not performed, was insufficient, for incompleteness 
and indefiniteness. 


[lor other cases, see Insurance, Cent. Dig. S§ 1617, 1618; Dec. Dig. § 640.] 





* Decision rendered, June 25, 1910. Headnotes filed Nov. 7, 1910. 53 South, 
Rep. 444. 


BROUSSARD ET AL. VS. SOUTH TEXAS RICE CO.* 


(Supreme Court of Texas.) 
a OF PROPERTY— PERFORMANCE OF OBLIGA- 
TION. 
One under a duty to insure the property of another is presumptively 
required to insure it for its full value. 
[for other cases, see Insurance, Dec. Dig. § 14.] 





®* Decision rendered, Nov. 9, 1910. 131 S. W. Rep. 412. 
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THERESA VILLAGE MUT. FIRE INS. CO. ET AL. VS. 
WISCONSIN CENT. RY. CO. ET AL,.* 


(Supreme Court of Wisconsin.) 


FTRES—EVIDENCE—QUESTION TOR JURY. 

The fact that a locomotive passed a point shortly before a fire was dis- 
covered there was some evidence tending to show that the engine 
set the fire, though it was in good order and properly managed, and 


no witness had seen sparks lodge where the fire was first discovered. 
{For other cases, see Railroads, Cent. Dig. § 1742; Dec. Dig. § 484.] 


F]JRES—NEGLIGENCE—EVIDENCE. 

In an action against a railroad company for the destruction of property 
by fire, evidence held to warrant a finding that the fire was set 
by sparks from a passing train, and that the railroad company was 
negligent in permitting a large quantity of dried wood to remain on 
its right of way, and that such negligence was the proximate cause 
of the destruction of the property in question. 


{For other cases, see Railroads, Cent. Dig. $$ 1730-1736; Dec. Dig. § 482 ] 
° Decision rendered, Oct. 25, 1910. 128 N. W. Rep. 103. 
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MARINE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH Circuit. 


LA FONCIERE COMPAGNIE D’ASSURANCES CONTRE LES 
RISQUES DE TRANSPORT DE TOUTE NATURE 


US. 
DOLLAR.* 


MARINE INSURANCE—GENERAL AVERAGE EXPENSE—TOW- 
AGE TO PORT OF NECESSITY. 

A’ steamer, insured under a term policy providing that the insurer should 
not be liable for any particular average loss not amounting te 5 per 
cent net, was proceeding to Hoquiam, in Gray’s Harbor, for a cargo 
of lumber for San Irancisco, when, in entering the harbor, she 
broke her rudder, rendering her unseaworthy. It was agreed be- 
tween owner and insurer that San Francisco was the nearest port 
where she could be properly repaired, and by agreement she was 
towed to Hoquiam, loaded with lumber, and towed to San Francisco, 
where she was repaired. Held, that the voyage to San Francisco was 
cne of necessity to a port of repairs, and the expense of the towage 
was in the nature of a general average charge, for the benefit of 
both owner and insurer, and for which the insurer was liable. 

[For ier cases, see Insurance, Cent. Dig. §§ 1248, 1249; Dec. Dig. § 
477.] 


[Marine insurance, general average, see note to Pacific Mail S. S. Co. vs. 


New York, H. & R. Min. Co., 20 C. C. A. 357.] 


Appeal from the District Court of the United States for the 
Northern District of California. 

Suit in admiralty by Robert Dollar, trustee, against La Fon- 
ciere Compagnie D’Assuranices Contre Les Risques De Trans- 
port De Toute Nature. Decree for libelant, and respondent ap- 
peals. Affirmed. 

For opinion below, see 162 Fed. 563. 


Before Gilbert, Ross, and Morrow, C. JJ. 


Anpros & HENGSTLER, for Appellant. 

CHARLES Pace, Epwarp J. McCuTcHeN, and Sam’, KNicuHr, 
for Appellee. 
' Ross, C. J 

The appellant insured the interest of the appellee in the 
steamer Grace Dollar, at San Francisco, on the 20th day of 
January, 1°03, for the term of one year, from loss by reason of 
perils of the sea; the insurer, however, not to be liable for any 
particular average loss not amounting to 5 per cent net. The 
action was brought in the court below by the appellee against the 
appellant upon that policy, and the case was there submitted upon 
an agreed statement of facts, which recites that :— 


* Decision rendered, Oct. 3, 1910. 181 Fed. Rep. 945. 
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“While the policy was in force, viz., on August 31, 1°03, the 
steamer Grace Dollar sailed in ballast for Hoquiam, a loading 
port in Gray’s Harbor, there to load a cargo of lumber and to 
bring the same back to San Francisco. While entering Gray’s 
tarbor, the master, without fault on his part, and by reason of 
a sea peril, missed the channel and touched bottom, thereby se- 
verely injuring his vessel’s rudder. A jury rudder was fitted on, 
and she was able to make the harbor under her own steam. 
From there she was towed to Hoquiam, where she was filled with 
iumber in her forward part, so that her stern was brought out 
of the water high enough to allow of her being beached, and a 
better jury rudder fitted. She was thereafter beached, a jury 
rudder was fitted, and she was again towed off, and then taken 
to Wood’s Mill, in Gray’s Harbor. where she loaded a full cargo 
of lumber; the insurers having consented to towage to San 
lrancisco in her disabled condition, provided she should take a 
cargo of lumber. On September 13th she started for San Fran- 
cisco in tow of the steam tug Rival, at which port she arrived in 
due course’ There was no opportunity or facility at any of the 
points named, except San Francisco, to obtain the repairs neces- 
sary to make the ship seaworthy. Like facilities existed at Port- 
land, Ore., but by agreement between the parties San Francisco 
was accepted as the nearest port at which this could be done, and 
under this agreement the vessel proceeded as aforesaid to San 
Francisco, instead of Portland. Gray’s Harbor is a safe place 
at which a vessel may lie protected against the weather at all 
tines.” 

Upon her arrival at San Francisco, the damage sustained by 
the vessel was repaired, the costs of which, as well as the tow- 
age, being paid by her owners. Thereupon an adjustment was 
made in which the cost of towage to San Francisco was treated 
as a general average charge. The libelant, having paid the 
charges according to the adjustment so made, brought the action 
to recover the amount thereof from the insurance company, 
which deniec liabilty on the ground that the cost of towage was 
not properly a general average charge, but a particular average 
expense and was not equal to 5 per cent of the value of the 
vessel, 

The agreed statement of acts further shows that :— 

“If the said expense of towage to San Francisco be in law a 
particular average charge, the libelant’s proportion of the amount 
of this and other charges of a particular average is less than 5 
per cent net of the amount insured by respondent’s policy, and 
libelant under such conditions has no claim or loss thereunder, 
by reason of the limitation of clause 1 of the policy, which pro- 
vides that no claim of partial loss or particular average shall in 
any event be paid under said policy unless amounting to at least 
5 per cent net. If the said towage expenses was properly isssued 
in the said adjustment as a general average charge, the insurance, 
including the respondent, would be liable, under the policy, for 
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the amount thereof, and, in such event, the respondent’s liability 
under the said policy for its proportional share of all general 
average expense is the sum of $41.25.” 

The sole question presented for decision is whether the cost of 
towing the Grace Dollar from Gray’s Harbor to San Francisco 
was a general or a particular average expenditure. The court 
below held that it was in the nature of a general average expense, 
basing its decision largely upon the decision of Judge Story in the 

case of Potter vs. Ocean Ins. Co., 3 Sumn. 27, Fed. Cas. No. 
14.335, 

That was. an action on a policy of insurance dated March 4, 
1836, whereby the Ocean Insurance Company insured Potter 
“fourteen thousand dcllars on the bark Hannah, at sea and in 
port, for and during the term of one year, commencing the risk 
on the 3d of March, 1836, at noon. Should this vessel be at sea 
on a passage on the expiration of the year, the risk to continue 
at pro rata premium until her arrival at her port of destination, 
paying one-half per cent additional premium, etc., at and after 
the rate of 5 per cent premium.” The policy contained, among 
other things, a clause that “the company are not liable for wages 
or provisions, except for general average.” On the trial it ap- 
peared in evidence that the bark Hannah sailed from New Or- 
leans on the 4th of November, 1836, with a cargo destined for 
and to be landed at Tampico. In the course of the voyage, on 
the 9th of the same month, in a severe squall, both of the masts 
were carried away; and on the 11th of the same month a heavy 
gale was experienced, in which a heavy sea struck the stern boat 
from the stern and stove it to pieces; and on the 5th of Decem- 
ber following the bark arrived at Tampico and delivered her 
cargo. The necessary repairs to enable the bark to prosecute any 
further voyage could not-be obtained at Tampico, and the bark 
returned to New Orleans, and there the repairs were made. 
The amount of those repairs and the incidental expenses of the 
return to New Orleans as in case of a general average, and the 
value of the stern boat, were claimed by the plaintiff from the 
insurance company. The company paid the amount admitted to 
be due on account of repairs, but contended that it was not liable 
for the wages, provisions, and other expenses incurred in the 
return voyage to New Orleans as a general average, (1) because 
the contemplated destination of the bark was, in the regular 
course of her projected voyage, intended to be directly back from 
Tampico to New Orleans; (2) because it could not be treated 
as a case of general average, since there was no cargo intended 
to be taken back from Tampico to New Orleans. The company 
also contended that they were not liable for the loss of the boat, 
as it was lost in another and a distinct storm, and that the loss 
would not amount to 5 per cent. 

It appeared in evidence that the cargo was shipped at New 
Orleans, on a voyage “from New Orleans to Tampico, and from 
thence back to a port of discharge in the United States.” The 
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cargo was shipped under a charter party which contemplated the 
landing of the cargo at another port, Metamoras, at the election 
of the agent of the ship at Tampico. The master in his deposition 
swore that the voyage was not intended to be directly back to 
New Orleans; that, on the contrary, it was his intention, after 
delivery of the cargo, to employ the bark in that way which 
should be more for the interest of the owner. At the time he 
had in contemplation to go to Tabasco for a load of wood to 
carry to New York, but was prevented from employing her in 
that way, or any other, by the disaster.” He also swore that his 
return to New Orleans was not in the regular course of the pro- 
jected voyage, but solely for and from the necessity of the re- 
pairs to be made there as the nearest and most convenient port 
for that purpose. The counsel for the plaintiff contended (1) 
that under the circumstances the voyage to New Orleans was a 
voyage of necessity for repairs; that the company were liable 
to the usual expense of wages, provisions, etc., for that voyage, 
as in the nature of general average; (2) that the loss of the boat 
was solely attributable to the disabled and crippled condition of 
the bark by the first storm, and her being unable to be kept from 
rolling in the trough of the sea by the want of any proper sails. 

Mr. Justice Story, sitting as Circuit Judge in the case, held, 
among other things, that the wages, provisions, and other ex- 
penses of the voyage to the port of necessity, for the purpose of 
making repairs, constituted a general average; that it makes no 
difference, in the application oi the principle to policies of insur- 
ance, that there happens to be no cargo on board, so that there is. 
in fact no contribution to be made by the cargo or by freight; for 
general average dces nct depend upon the point whether there 
are different subject-matters to contribute, but whether there is 
a common sacrifice for the benefit of all who are or may be in- 
terested in the accomplishment of the voyage; nor does it make 
any difference in the application of the principle that the insur- 
ance on which the question arises is not for a particular voyage, 
but on time. 

Appellant contends that there are substantial distinctions be- 
tween the case cited and that at bar, and also contests its sound- 
ness. In so far as the question here involved is concerned, we 
see no substantial difference between the two cases. Here the 
parties, in effect, expressly stipulated that the voyage from 
Wood's Mill, in Gray’s Harbor, to San Francisco (which was 
not, as said for the appellant, the voyage originally contemplated 
by the parties), was a voyage of necessity to a port of repair. 
The ship had not reached Hoquiam at the time she was disabled. 
and never did do so, so far as appears, and, as a necessary conse- 
quence, never did take aboard the cargo of lumber she engaged 
to take. When she became disabled on entering Gray’s Harbor, 
there was, of necessity, but one of two things to be done—obtain 
repairs, or await eventual destruction. Being without cargo, 
there was no freight pending, and there were, consequently, but 
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two interests then involved—the interest of the owners, and that 
of the insurer. That circumstance, however, does not preclude 
the adjustment occasioned by a voluntary sacrifice being made 
on general average principles. In that condition, and under those 
circumstances, the Grace Dollar was, according to the agreed 
statement of facts, “towed to Hoquiam, where she was filled 
with lumber in her forward part, so that her stern was brought 
out of the water high enough to allow of her being beached, and 
a better jury rudder fitted. She was thereafter beached, a jury 
rudder was fitted, and she was again towed off, and then taken to 
Wood’s Mill, in Gray’s Harbor, where she loaded a full cargo of 
lumber ; the insurers having consented to towage to San Francisco 
in her disabled condition, provided she should take a ‘cargo of 
lumber.” The lumber taken on board by the disabled ship at the 
request of the insurer was manifestly for the better security of 
the vessel while being towed to San Francisco, and consequently 
for the benefit, in part, at least of the insurer; the cost of which 
towage was, in our opinion, of a general average nature, and the 
payment of which was in the nature of salvage, and for the 
benefit of the insurer as well as the owners, 

Not only are we unable to see any substantial distinction be- 
tween the present case and that of Potter vs. Ocean Insurance Co., 
but we think the decision of Justice Story in that case in line with 
what was said by that eminent judge in delivering the opinion of 
the Supreme Court in the case of Columbian Insurance Co. vs. 
Ashby, 13 Pet. 329, 10 L. Ed. 186. See, also, Greely vs. Tremont 
Ins. Co., 9 Cush. (Mass.) 415; Steamship Carrisbrook Co. vs. 
London, [1°02] 2 K. B. 681; Montgomery vs. Indemnity Mut., 
[1901] 1 K. B. 147, [1902] 734. 

It seems to be conceded by both parties to the present contro- 
versy that whether an act is general or. particular average must 
depend upon the nature of the sacrifice, and not on whether 
there is more than one contributory interest. 

The judgment is affirmed. 
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ACCIDENT AND HEALTH. 
COURT OF APPEALS OF KENTUCKY. 


ETNA LIFE INS. CO. 
US. 


BETHEL.* 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY —IM- 
MEDIATE DISABLEMENT. 

An accident policy provided for the payment of a weekly indemnity 
against the loss of time resulting from bodily injuries effected, 
through external, violent, and accidental means, “which shall, in- 
dependently of all other causes, immediately, continuously, and 
wholly disable” insured from prosecuting his business, or if such 
injuries shall not wholly disable him, but shall, immediately, continu- 
ously, and wholly disable him from the performance of important 
duties pertaining to his occupation, the company shall pay him two- 
fifths of such indemnity. It was also provided that if death “results” 
solely from such injuries within ninety days, the company should 
pay the amount of the insurance to insured’s wife. Held, that the 
words “immediately, continuously, and wholly” related to the weekly 
indemnity for injuries, and not to the indemnity for death, so that, 
if death resulted in the manner provided, the company was liable 
without reference to whether the injury immediately, continuously, 
etc., disabled insured from following his occupation. 


[For other cases, see Insurance, Cent. Dig. § 1134; Dec. Dig. § 528.] 


ACCIDENT INSURANCE—ACTIONS ON POLICY—PLEADING— 
CONDITIONS—IMMATERIAL CONDITIONS. 

In an action on an accident policy, plaintiff need only bring his case 
within those provisions of the policy upon which he relies for re- 
covery. 

{lor other cases, see Insurance, Cent. Dig. § 1593; Dec. Dig. § 634.] 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY—NO- 
TICE OF INJURY—“IMMEDIATE NOTICE.” 

The word “immediate” in a provision of an accident policy, requiring 
immediate notice in writing of any accident or injury to be given to 
the company, will not be construed literally, but only to require no- 
tice within such time as beneficiary can reasonably obtain informa- 
tion upon which to base it. 


{F COT cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 


[For other definitions, see Words and Phrases, vol. 4, pp. 3397-3402; vol. 
8, p. 7681.] 

ACCIDENT INSURANCE —ACTIONS ON POLICY—JURY QUES- 
TION—TIME FOR NOTICE OF INJURY. 

What constitutes a reasonable time for the giving of notice of injury 
by the beneficiary in an accident policy and for furnishing proof, is 
a question for the jury. 

[Fe or other cases, see Insurance, Cent. Dig § 1766; Dec. Dig. § 668.] 


“od Decision rendered, Nov. 16, 1910. 131 S. Ww. Rep. 523. 
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ACCIDENT INSURANCE—ACTIONS ON POLICY—CONDITIONS 
PRECEDENT—AVERMENT—SUFFICIENCY. 

Where an accident policy required immediate notice of any injury on 
account of which claim was to be made, and provided that, unless 
affirmative proof of death or disability, etc, was furnished within 
five months, the company should be relieved from all liability, the 
giving of the notice and furnishing preliminary proof were condi- 
tions precedent to suing on the policy, and the petition must aver 
that within a reasonable time after the accident and within the time 
fixed by the policy notice of the injury was given and proof of loss 
furnished to the company, or facts must be averred showing waiver, 
and an allegation that plaintiff as soon as he learned of insured’s 
death, and of defendant’s liability under the policy, gave notice of 
the injury, sufficiently alleged notice as required by the policy. 

[For oe] cases, see Insurance, Cent. Dig. $$ 1593, 1605-1608; Dec. Dig. 
§ : 


ACCIDENT INSURANCE—PROOF OF DEATH—WAIVER. 


When an accident insurance company has notice that a claim will be made 
for an insured’s death, slight acts by it indicating a denial of lia- 
bility will amount to a waiver of proof of death, as required by the 
policy, such a waiver resulting from any act which would cause one 
of ordinary prudence and intelligence to conclude that it did not 
desire such proof, and where, after the company was notified of the 
injury, it sent its adjuster to investigate the claim, and he repre- 
sented that he desired the names of the witnesses to the accident and 
the attending physicians, and that, as soon as his investigation was 
made, the company would notify plaintiff whether her claim would 
be paid, but she was not so notified after the investigation, or re- 
quested to furnish further proofs of death, the company thereby 
waived such proof. 


[For other cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 558.] 


ACCIDENT INSURANCE — PLEADING— PERFORMANCE OF 
CONDITIONS PRECEDENT-—PROOF OF DEATH. 


Where the petition in an action on an accident policy alleges a substan- 
tial compliance therewith in furnishing proof of loss or death, or 
alleges facts amounting to a waiver of such proof, the company can- 
not rely upon the failure to furnish such proof, unless the answer 
makes it an issue by alleging plaintiff’s failure to do so. 


[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 


ACCIDENT INSURANCE—ACTIONS—JURY QUESTIONS. 

If, in an action on an accident policy, plaintiff's failure to furnish proof 
of loss or death, or defendant’s waiver of such proof, is put in issue 
by the answer, the question is for the jury. 


[For other cases, see Insurance, Cent. Dig. § 1767; Dec. Dig. .§ 668 ] 


ACCIDENT INSURANCE — ACTIONS—SUFFICIENCY OF EVI- 
DENCE—CAUSE OF DEATH. 

In an action on an accident policy to recover for death claimed to have 
been caused by auto-intoxication resulting from a fall, evidence held 
not to show that auto-intoxication was “produced by the fall, inde- 
pendently of all other causes. 


{For other cases, see Insurance, Cent. Dig. §§ 1717-1722; Dee. Dig. § 665.} 


ACCIDENT INSURANCE—CAUSE OF DEATH. 


Under a policy permitting recovery for death from bodily injury from 
external, violent, and accidental means, which shall, independently 
of all other causes, result in death, the company is not liable where 
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the death results from disease or bodily infirmity and not from the 
accident, or from both the accident and the disease. 


[For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 
461.] 


ACCIDENT INSURANCE—CAUSES OF DEATH—CLASSIFICA- 
TION. 


An accident policy may provide for payment of a certain sum in case 
of death from external, violent and accidental means, resulting in 
bodily injuries causing death, and provide for recovery of one-fifth 
of such sum if death follows bodily injuries of which there exists 
no external or visible mark upon the body of contusion or wound 
sufficient to cause death, and hence may prescribe the kind of in- 
jury which must be sustained to bring the case within such clauses. 


[For other cases, see Insurance, Cent. Dig. §§ 1316, 1317; Dec. Dig. § 
530. ] 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY—CAUSE 
OF DEATH. 


An accident policy providing for recovery of a less sum in the event of 
death following bodily injuries of which there existed no external 
or visible mark upon the body of contusion or wound sufficient to 
cause death does not mean that any external and visible marks of 
contusion or wounds upon the body shall be sufficient to show that 
death resulted from the injury, but the evidence must show that the 
wound is of itseif sufficient to cause death. 


For oye cases, see Insurance, Cent. Dig. §§ 1316, 1317; Dec. Dig. § 
0. 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY—AM- 
BIGUOUS PROVISION. 

If a provision of an accident policy is doubtful or open to two con- 
structions, that most favorable to insured must be adopted. 


{J‘or other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.] 


Appeal from Circuit Court, Henderson County. 

Action by Bethel against the Attna Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed for 
further proceedings, as directed. 


YEAMAN & YEAMAN, for Appellant. 
Joun C. WorsHam, for Appellee. 
CARROLL, J. 

The appellant company issued to Dr. John T. Bethel a policy of 
accident insurance that was in full force at the time of his death 
in April, 1909, In one clause it was provided that the company 
in consideration of stipulated premiums would pay the insured 
the “sum of twenty-five dollars per week indemnity against loss 
of time resulting from bodily injuries effected, during the term of 
this insurance, through external, violent and accidental means, 
which shall, independently of all other causes, immediately, con- 
tinuously and wholly disable him from prosecuting any and every 
kind of business pertaining to his occupation, above stated; or if 
such injuries shall not wholly disable the insured, as above, but 
shall immediately, continuously, and wholly disable him from the 
performance of one or more important daily duties pertaining 
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to the occupation, or if, following a period of total disability re- 
sulting from such injuries, he shall be in like manner partially 
disabled, the company will pay two-fifths of the weekly indemnity 
herein provided for total disability for the period of such partial 
disability, but not for more than twenty-six consecutive weeks of 
partial disability, nor will payments be made for total disability 
or total and partial disability combined exceeding in amount the 
principal sum insured by this policy as stated in clause ‘e’.” Fol- 
lowing this clause there are several others, providing compensa- 
tion and indemnity for injuries resulting in the loss of feet, hands, 
and other members of the body; and then this one: “If death re- 
sults solely from such injuries within ninety days the said com- 
pany will pay the principal sum of five thousand dollars to Bell 
Bethel, his wife. * * * In event of death following bodily 
injuries of which there existed no external or visible mark upon 
the body of contusion or wound sufficient to cause death (acci- 
dental drowning only excepted) and an autopsy showed that such 
injuries materially contributed to the death of the insured, then 
in all such cases referred to in this paragraph, the limit of this 
company’s liability shall be one-fifth the amount otherwise payable 
under this policy, anything to the contrary in this policy not- 
withstanding.” It was further provided that: “Immediate notice 
in writing of any accident or injury on account of which claim is 
to be made shall be given said company at Hartford, Conn., with 
full particulars and full name and address of the insured; and 
unless affirmative proof of death, loss of limb or sight, or duration 
of total or partial disability, and that the same was the proximate 
result of external, violent and accidental means, is so furnished 
within five months as to death, loss of limb or sight, from the 
happening of such accident, * * * the company shall be re- 
leased from all liability for the payment of any claim based there- 
on. 

About 11 o’clock on the morning of April 6, 1°09. Dr. Bethel, 
returning from a visit to a patient, drove his buggy up to his 
home, and while attempting to alight therefrom fell to the ground, 
and on April 23, 1909, died. 

The beneficiary in the policy, who was his widow, the appelle, 
Bell Bethel, insisted that his death was caused by the fall, de- 
manded of the company that it pay to her the full amount stipu- 
lated in the policy, and upon the refusal of her demand she 
brought suit to recover the amount. 

The petition, after reciting the clauses of the policy under 
which the company agreed to pay the amount claimed, and that 
have been heretofore set out, averred that: “On or about the 
—day of April, 1909, the insured, the said John T. Bethel, while 
attempting to get out of his buggy in front of his office in the 
city of Henderson, Ky., through external, violent, and accidental 
means, fell and sustained such injuries to his head and body as, 
independently of all other causes, resulted in his death on the 
23d day of April, 1909. * * * Plaintiff says that as soon as 
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she learned of the causes of the insured’s death, and was in- 
formed of the defendant’s liability therefor under its said policy, 
to wit, on the 26th day of July, 1°09, she notified the defendant 
in writing, addressed to it at Hartford, Conn., of said accident 
and injury to the insured and his resulting death, giving in said 
notice the full name of the insured and the number of his insur- 
ance policy with defendant, and requested the defendant to fur- 
nish her with blanks for making up proofs of death. She says 
that said notice was received by the defendant, but that it did not 
reply to same, and that it neglected and refused to furnish her 
with said blanks for proofs of death; that it was the custom of the 
defendant to furnish such blanks. * * *” It further averred, 
in substance, that in August, 1909, the company sent its adjuster 
to Henderson to investigate the claim, and the adjuster repre- 
sented to plaintiff that he wanted the names of the witnesses to 
the accident, and the physicians who attended him, so that he 
could make a full and complete investigation for his company, 
and that, as soon as said investigation was made, the defendant 
would notify plaintiff whether or not her claim would be paid; 
that, relying upon said representations, she gave the agent such 
information as he desired, and he made a full investigation of 
said claim, but that the company.never notified her whether or not 
it would pay said claim, nor requested of her further proofs of 
death, and by this conduct waived any right it might have had to 
require said proofs. She further avered that, before the in- 
stitution of this suit, she sent proofs of death to the defendant 
at its office in Hartford, Conn. 

To this petition the company filed a general demurrer, which 
was overruled. It then answered, denying that Dr. Bethel through 
external, violent, or accidental means fell or sustained such in- 
juries or any injuries to his head or body as, independently of all 
other causes, or at all, resulted in his death, or that his death 
was due or caused by said accident. In another paragraph it 
pleaded “that no accident that befell the said Bethel, caused any 
external or visible marks upon his body of contusion or wound, 
and there did not exist any external or visible mark upon his body 
of contusion or wound at all; nor was any autopsy had over his 
body.” It then set up the terms of the policy, providing that, 
unless there existed external or visible marks upon the body of 
contusion or wound sufficient to cause death, the company would 
not in any event be liable exceeding one-fifth of the amount other- 
wise payable under the policy ; but did not raise any issue or ques- 
tion as to the sufficiency of the notice of the injury or the proofs 
of loss. 

A trial before a jury resulted in a verdict in favor of the 
appellee for $5,000. From the judgment upon this verdict this 
appeal is prosecuted. 

The first error assigned is that the petition did not state a 
good cause of action: (1) Because it failed to allege that the ac- 
cident, “independently of other causes, immediately, continuously, 
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and wholly disabled the insured from prosecuting any and every 
kind of business pertaining to his occupation.” (2) It failed to 
state sufficiently that the company was furnished with notice and 
proofs of injury and death. It is the contention of counsel for 
appellant that the petition should have stated, not only that the 
injury received by Dr. Bethel resulted from external, violent, and 
accidental means, independently of all other causes, but that such 
injuries “immediately, continuously, and wholly disabled the 
insured from prosecuting any and every kind of business pertain- 
ing to his occupation.” The contract of insurance contains 
several indemnity features; some of them providing compensation 
for total disability, others compensation for partial disability, and 
yet others compensations for the loss of limbs and other parts of 
the body. The words “immediately, continuously, and wholly 
disable the insured from prosecuting any and every kind of 
business pertaining to his occupation” are in a clause providing 
for weekly indemnity when the insured is immediately, contin- 
uously, and wholly disabled from prosecuting his business, or 
immediately, continuously, and wholly disabled from performing 
one or more important daily duties pertaining to his occupation. 
And the words “immediately, continuously, and wholly” relate to 
the weekly indemnity that will be paid, and not to indemnity for 
death. If the attempt is to recover weekly indemnity, then the 
insured must allege that the accident immediately, continuously, 
and wholly disabled him. In other words, he must bring himself 
within the clause of the contract that makes the company liable 
by setting out that the conditions upon which its liability depends 
exist. But if, as a result of bodily injuries, caused by external, 
violent, and accidental means, independently of all other causes, 
the insured comes to his death within 90 days from the date of the 
injury, the liability of the company attaches without reference to 
whether the injury immediately, continuously, or at all disabled 
the insured from following his occupation. The separate clause 
in the policy relating to indemnity for death, and which provides 
that it shall be paid “if death results solely from such injuries,” 
refers alone to such injuries as are the result of “external, violent, 
and accidental means, which independently of all other causes” 
produced the death, and not to such injuries as immediately con- 
tinuously, and wholly disabled the insured from following his oc- 
cupation. If the death of the insured results from external, 
violent, and accidental means, independent of any other cause, 
within 90 days from the time the injuries are received, it is wholly 
immaterial whether or not he could follow his occupation or busi- 
ness during the time that elapsed between the injuries and his 
death. The liability of the company does not depend upon the 
condition of the health of the insured or his ability to labor be- 
tween the time of the injuries and the death. Nor does the right 
of the beneficiary to recover depend upon the fact that between 
the injury and the death the insured was at all times unable to 
follow his business or pursue his vocation. There is good reason 
L——vVol. XL.—8. 





114 Insurance Law Journal Vol. 40. [Jan., 1911. 


for making the liability of the company depend upon the total or 
partial disability of the insured to labor when the indemnity is 
only to compensate him for his inability to labor. But there is no 
reason for applying these conditions to a claim for indemnity for 
death alone. In the one case the words have and can be given a 
reasonable and sensible meaning and application, in the other they 
might not have any meaning whatever, as where death resulted 
immediately from the injury. It was only essential that the 
pleader should bring himself well within the provision of those 
clauses of the policy upon which he relied for a recovery. It was 
not necessary that he should mention or refer to other clauses, 
conditions, or provisions in the contract that did not apply to the 
state of facts upon which the right to indemnity rested. Con- 
tinental Casualty Co. vs. Hunt, 90 S. W. 1056, 28 Ky. Law Rep. 
1006; American Accident Co. vs. Carson, 99 Ky. 441, 36 S. W 
169, 18 Ky. Law Rep. 308, 34 L. R. A. 301, 59 Am. St. Rep. 473; 
“Etna Ins. Co. vs. Milward, 118 Ky. 716,82 S. W., 364, 26 Ky. 
Law Rep. 589, 68 L. R. A. 285. 

The next reason for insisting that the demurrer should have 
been sustained is that the petition does not sufficiently show that 
notice or proofs of loss in compliance with the contract of in- 
surance were furnished to the company. The policy provides 
that “immediate notice in writing of any accident or injury on ac- 
count of which claim is to be made shall be given said company at 
Hartford, Conn., with full particulars and full name and address 
of the insured. * * *” But the failure to furnish immediate 
notice is not a condition precedent to a recovery. The word 
“immediate” is not to be construed literally, but as meaning that 
notice must be furnished within a reasonably time, and in such 
time as the beneficiary can reasonably obtain information upon 
which to base it. It may often happen that the beneficiary does not 
immediately know, or cannot know, or cannot at once decide, 
whether or not any claim for compensation or indemnity will be 
presented, or does not know immediately that the injury the in- 
sured sustained was due to causes that under the contract entitled 
him to compensation or indemnity. It is, of course, important to 
the company that it shall receive within a reasonable time, and as 
soon as the circumstances and facts of the case will permit, 
notice that a claim will be presented against it for compensation or 
indemnity, so that it may have opportunity, to make such investi- 
gations as it considers necessary while the facts are fresh in the 
minds of the persons acquainted with them, and take steps to 
obtain such information as it desires concerning the cause as well 
as the effect of the injury and accident. But this right of the 
company is not an arbitrary one, nor should it be allowed by the 
mere wording of the contract to impose upon the insured condi- 
tions or limitations that in many instances would defeat without 
good cause the object of the contract and permit it to escape a 
just obligation. We therefore think that in every instance a rea- 
sonable time should be allowed in which to give the preliminary 
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notice if one is required and to furnish proof of loss. What is 
a reasonable time in which notice must be given and proofs fur- 
nished depends upon the circumstances and conditions of each 
case and this question, if put in issue, is to be determined as any 
other question of fact—by a jury under proper instructions. 
Giving the notice and furnishing preliminary proof are conditions 
precedent to the bringing of an action; and it is necessary that 
the petition should aver that within a reasonable time after the 
accident upon which the cause of action rests occurred, and 
within the time fixed by the policy, if it allows a reasonable time, 
notice was given to the.company and proofs of loss furnished, or 
that it set out facts showing that notice and proofs of loss, or 
either, as the case may be, were waived by the company, The 
policy in this case does not specify the time in which the notice 
shall be given, merely providing that it shall be “immediately,” 
And the averment that “the plaintiff as soon as she learned of the 
cause of the insured’s death and was informed of the defendant’s 
liability therefor under said policy, to wit, on the 26th day of 
July, 1°09, gave notice,” was a sufficient compliance with the re- 
quirement for preliminary notice specified in the policy. It will 
be observed that the policy further provides that this preliminary 
notice shall be followed up by proofs of death, and that these 
proofs must be submitted within five months from the happening 
of the accident that resulted in the death. The petition shows 
that no proofs of death were furnished, but it stated sufficient 
reasons to show that the proofs were waived. Insurance com- 
panies should not be permitted to trifle with, or mislead, or at- 
tempt to mislead, their patrons by acts or conduct indicating that 
proofs of loss need not be furnished. If they do, they will not 
be permitted to defeat a recovery upon the ground that proofs 
were not furnished. If the company wishes proofs of loss, it 
should not do anything that would cause a person of ordinary 
prudence and intelligence to conclude that it does not want them. 
We do not mean to hold that the mere failure of the company to 
call for proofs of loss will in itself be a waiver of the right to 
demand them or authority to the insured to bring an action with- 
out furnishing the proofs. But we do mean that, when the com- 
pany has notice that a claim will be made, slight acts upon its 
part indicating that it denies liability will amount to a waiver, 
Woodmen Accident Ass’n vs. Byers, 62 Neb. 673, 87 N. W. 546, 
55 L. R. A. 291, 89 Am. St. Rep. 777; Kenton Ins. Co. vs. 
Downs, 90 Ky. 236, 13 S. W. 882, 12 Ky. Law Rep. 115; A‘tna 
Life Ins. Co. vs. Milward, 118 Ky. 716, 82 S. W. 364, 26 Ky. 
Law Rep. 589, 68 L. R. A. 285; Home Ins. Co. vs. Kooh, 113 
Ky. 360, 68 S. W. 453, 24 Ky. Law Rep. 223, 58 L. R. A. 58. 101 
Am. St. Rep. 354; Phoenix Ins. Co. vs. Spiers, etc., 87 Ky. 285, 8 
S. W. 453, 10 Ky. Law Rep. 254; Fidelity & Casualty Co. vs. 
Cooper, 126 S. W. 111. 

But, aside from what we have said, there is another conclusive 
reason why the company cannot now raise any question about 
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the sufficiency of the notice or the proofs of loss or the failure to 
furnish either of them in due time. If it desired to resist the 
payment of the policy upon the ground that the notice or proofs 
of loss were not furnished, or were not furnished in due time, it 
should have raised this issue in its answer; and its failure to 
do this was an admission that the requirements of the policy in 
this particular were sufficiently complied with. When the peti- 
tion sets out a substantial compliance with the contract of insur- 
ance in respect to furnishing preliminary notice and proofs of 
loss, or states facts that will amount to a waiver by the company 
of the right to demand them, and the answer does not make any 
issue upon this question, it cannot thereafter be raised either in 
evidence or argument. On the other hand, if an issue is made 
by the answer, then it becomes a question of fact to be determined 
as are other questions of fact, and the court should instruct the 
jury concerning it. Knickerbocker Ins. Co. vs. Schneider, 131 
U. S. elxxii. Append., 25 L. Ed. 694; Lancashire Ins. Co. vs. 
Monroe, 101 Ky. 12, 39 S. W. 434, 19 Ky. Law Rep. 204. 

The next error assigned is that the wife of Dr. Bethel and the 
beneficiary in the policy was permitted to testify. It is not com- 
petent for the widow to testify as to conversations or transactions 
had with her husband. But she may give evidence concerning 
his appearance and condition, as these are facts that do not come 
to her knowledge by reason of the marital relation, but may be 
known and seen by all persons who have opportunity to and 
do observe the condition of the husband. Fidelity & Casualty Co. 
vs. Cooper, 126 S. W. 111; Metropolitan Ins. Co. vs. Thomas, 
106 S. W. 1175, 32 Ky. Law Rep. 770; Bankers’ Fraternal Union 
vs. Donahue, 109 S. W. 878, 33 Ky. Law Rep. 196; Manhattan 
Ins. Co. vs. Beard, 112 Ky. 455, 66 S. W. 35, 23 Ky. Law Rep. 
1747. 

Another question raised by counsel for appellant relates to the 
form of question asked the medical witness introduced by counsel 
for appellee and the answer thereto. The immediate cause of 
the death of Dr. Bethel was the disease known as auto-intoxica- 
tion, and a physician introduced was asked questions, of which 
this is an example: “I will ask you whether or not the fall of 
which he told you in your opinion produced auto-intoxication.” 
The witness, who had theretofore explained what auto-intoxica- 
tion was, answered: ‘In my judgment that was the cause.” This 
question, as well as the answer, was objectionable. It is permis- 
sible in the examination of a witness introduced as an expert to 
submit a hypothetical question, and ask his opinion thereon; or, 
if the witness has personal knowledge of the matter he is in- 
quired of, he may give his opinion based on such knowledge. 
But the question should not be put in such form as to make the 
answer the conclusion of the witness, instead of his opinion. It 
is the office of the expert to express an opinion and the province 
of the jury to draw its own conclusion from the opinion so ex- 
pressed. Here the witness, not only expressed his opinion, but 





Acc.] 4gtna Life Ins. Co. vs. Bethel. 117 


also drew from his own opinion a conclusion upon a question 
which was the very matter in issue. The facts upon which the 
opinion of the expert was desired should have been submitted to 
him in a question, and his answer should have been his opinion, 
and not his conclusion. The witnesses stated that the fall pro- 
duced auto-intoxication, when this was the question the jury was 
called upon to decide. The witness should have been asked if in 
his opinion a fall such as Dr. Bethel received would produce 
auto-intoxication; and should have confined his answer to an 
expression of opinion upon this question in place of testifying 
that the auto-intoxication was the result of a fall. A®tna Life 
Ins. Co. vs. Kaiser, 115 Ky. 539, 74 S. W. 203, 24 Ky. Law Rep. 
2454; Baehr vs. Union Casualty Co., 133 Mo. App. 541, 113 S. 
W. 689; Davis vs. Travelers Ins. Co., 59 Kan. 74, 52 Pac. 67. 

We have reserved for the last the most serious question raised 
by counsel, and which is that the verdict upon the whole case is 
flagrantly against the evidence, and especially so as to the re- 
covery in excess of $1,0CO. In the consideration of this question, 
it will be necessary to relate with some particularity the facts 
disclosed by the record. At the time Dr. Bethel died he was 
about seventy years of age. He had been an active, vigorous 
man, and during the twenty-eight years preceding his death had 
only been sick twice—once when he broke his ribs while alighting 
from a street car in December, 1608, and again when he had an 
attack of auto-intoxication and circumscribed pneumonia in Feb- 
ruary, 1909. On the morning of April 6th, in returning from a 
visit to a patient, he drove his buggy up to his home, and while 
attempting to alight therefrom fell to the ground. It does not 
appear that any person saw him fall from the buggy, but he was 
seen to drive up to his residence, and, when the attention of 
nearby witnesses was directed to him, he was pulling himself up 
out of the street, to which he had fallen, by means of the buggy 
wheel and shaft, and they saw him walk slowly into the house. 
When he got into the house, his wife, who did not see him fall or 
know the cause of his appearance, noticed that his face and 
clothes were soiled from contact with the street and that the stiff 
hat he wore was dented in. He did not eat any dinner, and in 
the afternoon went to bed and continued to grow worse from 
that time until his death, which occurred on April 23, 1909. On 
April 8th Dr. Hancock was called to see him, and, after obtaining 
a history of the case and making an examination, he diagnosed 
his illness as an attack of auto-intoxication. For this ailment he 
treated Dr. Bethel for a few days, when his condition became 
so alarming that he called in Drs. Dixon, Hanna, and Ligon, who 
concurred in the diagnosis of Dr. Hancock. 

Dr. Hancock testified as follows: “QO. Just tell what you 
found when you saw Dr. Bethel on April 8th? A. I found a 
very sick man. He had headache and pains; had distension of 
the bowels; had some diarrhcea; and fever and rapid pulse, 
quick; not in a very clear mental condition; at times delirious 
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and talked off. ©. How often did you visit him? A. I visited 
him every day and sometimes twice; sometimes three or four. 
Q. What was the progress of the disease from the time you first 
saw him? A. He never improved. Grew constantly worse until 
his death. ©. What was the name of the disease he had? A. 
Auto-intoxication, as we regarded his condition. Q. Can you 
say what produced that in your opinion? A. Auto-intoxication 
is the absorption from the intestinal canal of the poisonous prod- 
ucts, and this poisoned him and killed him. Q. Tell me what 
you learned from Dr. Bethel and when you diagnosed his case. 
What time were you called first? A. Early in the morning, per- 
haps 7 or 8 o'clock. He had been right sick during the night, 
but they had not called me until daylight. Q. From whom did 
you get the history of the case? A. From him. Q. Tell the jury 
what was the history of that case? A. In getting the history he 
said to me that he had had a fall out of his buggy, and that he 
thought it shook him up worse than the other fall. He had ref- 
erence to the fall he had when he fractured his rib, and for which 
1 didn’t attend him, but I saw him socially during that time, and 
this was the fall he was referring to when he said this last fall 
shook him up worse than the other fall. (Q. What causes auto- 
intoxication? A. Anything that will prevent nature from taking 
care of the products entering the alimentary canal, and thus al- 
lowing it to ferment in the system; anything that will prevent 
the liver from secreting its bile, and the stomach from doing its 
part; anything that would prevent any of those would contribute 
to auto-intoxication. In this case the most satisfactory explana- 
ton of the case was this history of the fall that he had at that 
time which shook him up, and his alimentary tract was not doing 
the work, and we were never able to make it do the work to 
amount to anything at all. Q. I will ask you whether or not the 
fall of which he told you, in your opinion, produced this auto- 
intoxication? A. In my judgment that was the cause. Anything 
that would shake up the nervous system to such an extent as to 
paralyze would cause these organs to go on a strike, and we were 
never able to make them work any more.” Asked if auto-intoxi- 
cation was not the absorption of poisonous products from the in- 
testinal canal, he answered: ‘“Auto-intoxication can and does 
come from that. If there is poison of whatever cause in there, 
and it is absorbed, it will produce auto-intoxication.” Dr. Han- 
cock further testified that in December, 1908, Dr. Bethel fell from 
a street car and broke some of his ribs, but he did not know how 
long he was disabled on that account, and that in February, 1909, 
he had trouble with his right lung and also auto-intoxication, and 
on account of this attack was confined to his house and unable 
to perform his duties for some two weeks. ‘There is also evidence 
that his symptoms in February, 1°09, were somewhat like his 
symptoms in April, 1909, and that after he was able to attend to 
his business he complained of his head, sometimes of his side, 
and occasionally of the condition of his bowels. Dr. Hancock, 
being asked how the auto-intoxication manifested itself in the 
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February, 1909, attack, said: “He had two conditions at this 
time, and it would be difficult to say how much was due to one 
and how much to the other. He had diarrhoea.” It further ap- 
pears from Dr. Hancock’s evidence that, although Drs. Dixon, 
Ligon, and Hanna were called in consultation to see Dr. Bethel, 
he did not mention the fall from the buggy to them, and that they 
did not know until some time afterwards that the auto-intoxica- 
tion was attributed by any person to the fall—in short, although 
all the doctors diagnosed the disease as auto-intoxication, the 
questions of its being caused by the fall from the buggy was not 
mieutioned or discussed by any of them. 

Dr. Dixon, called as a witness for the appellee, said that when 
he was called in, some days after Dr. Bethel was first attacked, 
he found him suffering from auto-intoxication, and that this dis- 
ease was the cause of his death. Asked to explain to the jury 
what auto-intoxication was, he said: ‘“Auto-intoxication is a 
condition wherein a man is poisoned by products which have 
formed in his own body. Auto means by itself; intoxication, a 
ccndition of poisoning. An auto-intoxication means the absorp- 
tion of these poisons that are generated in the body of the man. 
They are not generated from the outside, but are generated from 
the inside, and they get into his circulation and interfere with his 
metabolism. Metabolism is that change which is constantly tak- 
ing place in a man’s body. Now, auto-intoxication can be brought 
on by an alteration of the metabolism. Frequently it comes by 
acute indigestion. Some condition that would tend to lower the 
vital ty and make the man a fit subject for auto-intoxication. It 
can be produced by bodily injuries or anything that would tend 
16 lower the vitality of a man.” 


It will be observed that, althovgh the evidence establishes that 
Dr. Tiethel’s death was due to auto-intoxication, the evidence that 
it was produced solely by the fall is very unsatisfactory. Auto- 
intoxication, as testified to by the physicians, is a disease that 
may be caused by a fall or by anything else that debilitates the 
system, lowers the vitality, or lessens the capacity of the intestinal 
organs to perform their usual functions. The only witness who 
testified that the auto-intoxication was due to the fall is Dr. 
liancock, and the effect of his testimony is greatly weakened by 
the fact that, although three other physicians were called in con- 
sultation with him, he did not mention to any of them the fact 
that Dr. Bethel had a fall or that the disease he was suffering 
with was attributable to it or an injury of any kind. Its force 
as probative evidence that the fall caused the disease is also much 
diminished by the fact that in the preceding February Dr. Bethel 
suffered with an attack of auto-intoxication that was not pro- 
duced by an accident, injury, or fall, and that his symptoms then 
resembled the symptoms from which he suffered in April. This 
evidence, and we have stated it quite fully, was not sufficient to 
sustain the verdict. It was indispensable to a recovery that the 
evidence should show that the fall, “independently of all other 
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causes,” produced the death of Dr. Bethel. Of course, if the 
accidental fall was the proximate cause of the auto-intoxication, 
which was the immediate cause of his death, then under the terms 
of the policy his death was caused “by external, violent, and ac- 
cidental means independently of all other causes.”’ But the mere 
fact that he fell from the buggy was not sufficient to warrant a 
recovery unless the evidence showed that the auto-intoxication 
was produced independently of other causes by the fall; and it 
is at this vital point that the evidence for the appellee fails. It 
is true that there is some evidence that auto-intoxication may be 
produced by a fall; but, with the exception of the statement of 
Dr. Hancock, there is no evidence that the auto-intoxication in 
issue was produced by the fall, and his statement does not meas- 
ure up to the requirements of the policy. The fall may have 
contributed in some degree to produce the auto-intoxication, but 
this is not enough. It is as fair to assume that the auto-intoxi- 
cation was due to natural causes as to the fall—in fact, the his- 
tory of Dr. Bethel’s condition at the time he was sick in February 
and afterwards is very persuasive, if not entirely convincing, that 
the causes that produced the auto-intoxication in February caused 
a recurrence of it in April. As we said in Fidelity & Casualty 
Co. vs. Cooper, supra: “If the injury or death is due to an acci- 
dent, without the intervention of any diseased condition of the 
body, the company is liable. It is not liable where the injury or 
death happened in consequence of the disease or bodily infirmity, 
and not of the accident, or where it is due both to the accident 
and the disease. But where the accident, and not the diseased 
condition, is the proximate cause of the death, the company is 
liable.” We have examined the cases of Standard L. & A. Co. 
vs. Thomas, 17 S. W. 275, 13 Ky. Law Rep. 593; Continental 
Casualty Co. vs. Semple, 112 S. W. 1122; American Accident 
Co. vs. Reigart, 94 Ky. 547, 23 S. W. 191, 15 Ky. Law Rep. 469, 
21 L. R. A. 651, 42 Am. St. Rep. 374; Omberg vs. U. S. Mutual 
Acc. Ass’n, 101 Ky. 303, 40 S. W. S09, 19 Ky. Law Rep. 462, 72 
Am. St. Rep. 413; as well as others, cited by counsel for appellee, 
but do not find that any of them are in conflict with the opinion 
we have expressed as to the insufficiency of the evidence in this 
case to sustain the verdict. 


But, assuming that there was sufficient evidence to take the 
case to the jury, the remaining question is: Was there any evi- 
dence at all to justify the jury in finding the full amount of the 
policy? It will be observed that the policy provides that: “In 
the event of death following bodily injuries of which there ex- 
isted no external or visible mark upon the body of contusion or 
wound sufficient to cause death, * * * the limit of this com- 
pany’s liability shall be one-fifth of the amount otherwise payable 
under this policy. * * *” The only evidence that there was 
any external or visible mark of contusion or wound upon the 
body or person of Dr. Bethel is that there was a spot or bruise on 
his head, said to have been caused by hig head striking the ground 
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when he fell from the buggy. And so the question is, Was there 
sufficient evidence of contusion or wound to satisfy the require- 
ment of this clause that the company by its pleading made it 
incumbent upon the appellee to bring her case within the terms of ? 
It is apparent that the policy contemplates two kinds of accidental 
death, one in which there are external and visible marks upon 
the body of contusion or wound sufficient to cause death, and the 
other in which there are no external or visible marks of contusion 
or wound upon the body. That the company had the right to 
thus classify the subjects of its insurance and to provide that in 
one class they should receive larger indemnity than in the other 
we have no doubt. Having the right to make this classification, it 
follows that it had the right to designate or describe the kind or 
character of injury that must be sustained in order to bring the 
insured within the terms of any particular clause for which in- 
demnity was provided. This being so, the only matter left open 
is, Does this clause describe or designate with sufficient clearness 
the character of injury that must be sustained to render its inter- 
pretation easy, and remove it from the operation of the rule that, 
when an insurance contract is susceptible of two constructions, 
it will be given that one most favorable to the insured? Counsel 
for appellee contends, in effect, that the clause is ambiguous, and, 
being so, it should be construed to mean that if as a result of ac- 
cidental injury there are any external and visible marks of con- 
tusion or wound upon the body and death results from the in- 
ury, independent of any other cause, then the contusion or wound 
was sufficient to show that death resulted from the injury, and 
so this clause has no application. But, giving to this clause the 
meaning the language employed conveys, we are unable to per- 
ceive how it can be construed as contended for by counsel. It 
provides that the contusion or wound must be “sufficient to cause 
death”; and, if it is not, only one-fifth of the amount shall be 
payable. In other words, although the contusion or wound may 
liave been serious, as well as external and visible, and have been 
produced by an accidental injury, yet, unless it was sufficient to 
cause death, the indemnity is reduced. It is only in cases where 
the wound or contusion is sufficient in and of itself to cause 
death independent of any other cause that the full indemnity can 
be demanded. ‘To interpret this clause as we are asked to do by 
counsel for appellee would make it necessary to strike from it 
or give no effect to the words “‘sufficient to cause death.” These 
words were inserted for a purpose, and intended to have a mean- 
ing, and under no fair rule of construction can they be ignored. 
The company had the right to thus limit its liability, and we do 
not feel authorized to extend or enlarge the limitation imposed 
by an interpretation that would eliminate from the contract words 
that are plain, unambiguous, and susceptible of only one meaning. 
If the clause was open to two constructions, or if it was of doubt- 
ful meaning, we would give to it that construction most favorable 
to the insured. Spring Garden Ins. Co. vs. Imperial Tobacco Co., 
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132 Ky. 7, 116 S. W. 234. But, as it is not, we are of the opinion 
that in no event can the appellee recover more than $1,000, and 
upon a retrial the jury should be so instructed. 

Wherefore the judgment is reversed, with directions to pro- 
ceed in conformity with this opinion. 

Nunn, J., dissenting. 


SUPREME COURT OF SOUTH DAKOTA. 


MULLEN 
vs. 


NORTHERN ACCIDENT INS. CO.* 


ACTION ON ACCIDENT POLICY—VENUE. 


An action on a policy insuring against accident to human beings is not 
within Code Civ. Proc. § 99, subd. 5, declaring the venue of an action 
on a policy of insurance to recover loss or damage to property in- 
sured to be the county where the property was situated at the time 
of the loss or damage. 


a ay cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 
18. 


Appeal from Circuit Court, Lawrence County. 

Action by Bernard Mullen against the Northern Accident In- 
surance Company. Judgment for plaintiff. Defendant appeals. 
Reversed, with directions for change of venue. 


SamuE. C. Pottery, JAson W. Baker, and TAuBMAN & WIL- 
LIAMSON, for Appellant. 

liayts & HeErrron, for Respondent. 

McCoy, J. 

This action was instituted for the purpose of recovering upon 
an accident insurance policy issued by appellant to respondent. 
The venue was laid in Lawrence county and summons was 
served upon defendant, the appellant, in Brown county. Defend- 
ant in due time demanded a change of place of trial and made 
application to the circuit court of Lawrence county for an order 
changing the place of trial from Lawrence to Brown county. 
The application was denied, and exception taken, which ruling 
of the court is now assigned as error. 

Section 101, Code Civ. Proc., as amended by chapter 283, Laws 
1909, provides that the suit shall be tried in the judicial subdi- 
vision in which the defendant shall reside at the commencement 
of the action. The appellant is a domestic corporation organized 
“¥ Decision rendered, Nov. 16, 1910. 128 .N. W. Rep. 483. StS 
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under the laws of this state and is transacting an accident insur- 
ance business in the city of Aberdeen, Brown county. By its 
“principal place of business” is meant the place where its presi- 
dent, secretary, and board of directors meet to transact the gov- 
erning business of the corporation proper, where the books of 
the corporation are kept; that is, where the governing power of 
the corporation is exercised and controlled by the board of di- 
rectors and officers of such corporation, and does not mean every 
place where such corporation may happen to transact business. 
6 Words & Phrases, § 5559; Standard Oil Co. vs. Common- 
wealth, .10 Ky. 821, 62 S. W. 897; Middletown Ferry Co. vs. 
City of Middletown, 40 Conn. 65; Milwaukee Steamship Co. 
vs. City of Milwaukee, 83 Wis. 590, 53 N. W. 839, 18 L. R. A. 
353. mnless otherwise prescribed by statute, a domestic corpo- 
ration for the purpose of being sued is a resident of the county 
where its frincipal place of business is located, and suits against 
it shoul: be brought in such county, subject to the power of the 
court to change the venue to some other county for the reasons 
mentioned in section 102, Code Civ. Proc., as amended by chapter 
283, Laws 1909. There being no showing made by respondent as 
to the convenience of witnesses or otherwise that would author- 
ize the court to retain the cause for trial in Lawrence county, the 
application for change of place of trial by defendant should have 
been granted, and the court therefore erred in not granting the 
application.. Subdivision 5, § 99, Code Civ. Proc., providing that 
“all actions brought on a policy of insurance to recover for loss 
or damage to property insured, shall be tried in the county or 
judicial subdivison where such property is situated at the time 
of such loss or damage,” does not apply to suits on accident poli- 
cies insuring against accidents to human beings. There is nothing 
in the statute of this state requiring actions of this character to 
be brought in the county where the cause of action arose as exists 
in some of the states. Cases holding that domestic corporations 
have a right to trial in the county where their principal place of 
business is located: Jenkins vs. Stage Co., 22 Val. 538; Cohn 
vs. Railway Co., 71 Cal. 488, 12 Pac. 498; Crookston vs. Min- 
iny Co., 13 Utah, 117, 44 Pac. 714; Easley vs. New Zealand Ins. 
Co., 4 Ida., 205, 38 Pac. 405; Holgate vs. Oregon Ry. Co., 16 
Ore. 123, 17 Pac. 859; Krogh vs. Pacific Development Co., 11 
Cal. App. 237, 104 Pac. 698; 12 Cent. Digest, tit. “Corporations,” 
§ 1955; 22 Ency. Pleading and Practice, 802. 

The judgment of the circuit court is reversed and the circuit 
court of Lawrence county is directed to enter an order changing 
the place of trial from Lawrence to Brown county. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


CONTINENTAL CASUALTY CO. 
US. 
LINDSAY. 
BENEFICIARY—NOTICE OF DEATH OF INSURED. 


Where the beneficiary of a casualty policy w was ignorant of its exist- 
ence till several months after the insured’s death, but immediately 
gave the insurance company notice of death when the policy was 
found the notice was sufficient. although the policy prescribed that 
it should be forfeited unless the beneficiary should within fifteen days 
after the accident give notice of it, since all the law requires in 
compliance with the terms of the policy as to notice and proof of 
loss is that they should be made within a reasonable time after the 
accident. 


(for other cases, see Insurance, Cert. Dig. § 1328; Dec. Dig. § 539.] 


WAIVER OF NOTICE—PROOF OF DEATH. 


A letter to a beneficiary of a casualty company in reply to a request for 
a blank on which to make out proofs of death, stating that the claim 
is considered altogether invalid, and the policy forfeited, but that 
the blanks are sent as a courtesy to be used as desired, was a waiver 
of any strict compliance with the condition in the policy requiring 
the preliminary notice of death and proof of loss. 


{For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.] 


WARRANTY—WHAT CONSTITUTES. 


Where, in a written application for insurance, the insured is asked to 
state the name, relationship and residence of the beneficiary, to which 
the insured replies that it is his wife, the policy will be avoided in 
case it appears that the woman designated was not his wife, but one 
with whom he is living in illicit relations, the information requested 
being most material, and it being agreed that the answer to the 
question should constitute a warranty. 

[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 


WARRANTY—STATUTE AFFECTING. 

Acts 1906, p. 139, § 28, providing that statements or descriptions in any 
application er a policy of insurance shall be deemed representa- 
tions and not warranties, unless such representations are material, 
will not cure the effect of a misrepresentation of an insured in his ap- 
plication that the beneficiary was his wife, such representation being 
material. 

[For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.] 


FALSE WARRANTY—ADMISSIBILITY OF EVIDENCE. 

In an action by a beneficiary to recover on a casualty policy, where it 
appeared that the insured had warranted that his beneficiary was his 
wife, evidence that she was merely his concubine was improperly 
rejected. 

{For other cases, see Insurance, Cent. Dig. § 1680; Dec. Dig. § 654.] 


ACTION TO RECOVER—INSTRUCTION—FALSE WARRANTY— 
WILLFULLY MADE. 


In an action by a beneficiary under a casualty policy, where thé benefi- 
* Decision rendered, Nov. 17, 1910. 69 S. E. Rep. 344. 
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ciary testified that she was never legally married to the insured, it 
was error to refuse to charge that, if the jury believed from the 
evidence that the insured willfully misrepresented in his application 
that his beneficiary was his wife, they should find for defendant. 


[For other cases, see Insurance, Cent. Dig. § 1775; Dec. Dig. § 669.] 


Error to Circuit Court, Albemarle county, 

Action by Willie A. Lindsay against the Continental Casualty 
Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 

Harrison, J. 

This action was brought by Willie A. Lindsay to récover of the 
Continental Casualty Company the amount of an accident insur- 
ance policy taken out by James O. Lindsay, who was, about six 
months thereafter, accidentally killed. The plaintiff was named 
in the policy as the beneficiary thereunder, and described therein 
as the wife of the insured. There was a verdict and judgment 
in favor of the plaintiff which we are asked to review. 

We are of opinion that when the existence of an insurance 
policy is not known for several months after the death of the 
insured, and the beneficiary therein, as soon as the policy is 
found, gives notice to the company, then all has been done that 
could be required under the circumstances. It would be a harsh 
rule that would forfeit the policy because the beneficiary had not 
given notice within fifteen days after the accident, as prescribed 
in the policy, when she did not know of its existence for several 
months thereafter. Compliance with the terms of a policy as to 
notice and proof of loss within a reasonable time after knowledge 
of its existence under all the circumstances of the particular case 
is all that is required. Accident Ass’n vs. Byers, 62 Neb. 673, 87 
N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777; Solomon vs. 
Fire Ins. Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 683, 73 
Am. St. Rep. 707; May on Ins., vol. 2, § 462. See, also, Wooddy 
vs. O. D. Ins. Co., 31 Grat. 362, 31 Am. Rep. 732. 

We are further of opinion that when a loss has occurred and 
the insurance company has been notified thereof in writing, as 
soon as the policy is found, the policy is not forfeited for failure 
to furnish proof of loss where, in answer to a request by the 
beneficiary for a blank to make out such proofs, the company 
replies: “I note your request for blank that you may make proof 
of loss. We do not request you to make any proof of loss as we 
believe that your claim is already utterly invalid and that it will 
be a useless expenditure of effort on your part to submit proof 
of death, but as you ask for the blank it is herewith inclosed. It 
is sent to you as an act of courtesy that you may make such use 
of it as you may deem to be for your client’s best interests.” 

This refusal of the company to recognize any claim renders the 
delivery of notice and proof of loss a useless ceremony, and is 
treated as waiving a strict compliance with the condition as to 
the preliminary notice and proof, both in respect to form and 
time. A distinct denial of liability and refusal to pay on the 
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ground that there is no liability is a waiver of the condition re- 
quiring proof of loss. Travelers Ins. Co. vs. Harvey, 82 Va. 949, 
5 $. E. 553. Language indicating a refusal to pay or to recognize 
any claim whatever could not be stronger than that used by the 
company in response to the application for a blank proof of loss, 
viz., “We do not request you to make any proof of loss as we 
believe that your claim is already utterly invalid, and that it will 
be a useless expenditure of effort on your part to submit proof 
of death.” 

We are further of opinion that in a written application for in- 
surance, whére the insured is asked to give the name, relationship 
and residence of the beneficiary, and he states in reply that the 
beneficiary is his wife, and it turns out that she is not his wife, 
but a woman with whom he is living in illicit cohabitation, such 
false statement with respect to his relation to the beneficiary 
avoids the policy. The question asked by the company called for 
most material information that might well have a very important 
bearing upon the issuance of the policy, and it was therefore 
agreed that the representation made in answer thereto should con- 
stitute a warranty. This is done for the purpose of ascertaining 
the manner of life, the environments and habits of those who 
apply for insurance, that the company may reject the application 
of those deemed to be undesirable risks. It cannot be doubted 
that a man who, in violation of law, is living in lewd and 
lascivious cchabitation with a woman is a less desirable risk than 
cne who is leading a regular and clean life. ‘The company has, 
by its contract, fixed its estimtae of the importance of a truthful 
answer to the question calling for the relation between the ap- 
plicant and the proposed beneficiary of the policy, and the appli- 
cant has accepted the test and agreed that his answer shall con- 
stitute a warranty of the fact stated. It would be a violation of 
the legal rights of the company to take away its power to make 
its opinion the standard of what is material, and to leave that 
point to the determination of a jury. Jeffries vs. Life Ins. Co., 22 
Wall. 47, 22 L. Ed. 833; Gaires vs. Fidelity & Casualty Co., 188 
N. Y. 411, 81 N. E. 169. 

In the case last cited, Judge Gray, speaking for the court, says: 
“The insurer was entitled to know the actual relationship which 
the person, for whom the assured desired the benefit of the insur- 
ance contract, sustained to him, for it bore upon the risk which 
it was to assume. The inquiry related to the risk; the statement 
in the answer was made a warranty to be contained in the policy, 
and it having been determined that the statement was untrue, the 
right to recover upon the contract was forfeited.” 

The Acts of 1006, p. 139, § 28, does not control in this case, 
because it clearly appears that the answer in question was ma- 
terial. 

It follows from what has been said that the circuit court erred 
in excluding the testimony offered by the defendant company to 
show the falsity of the answer made by the assured to the ques- 
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tion calling for his relation to Willie A. Lindsay, the beneficiary 
named in the policy. It was also error to refuse to give the in- 
struction asked for by the defendant company, which told the 
jury that if they believed from the evidence that the representa- 
tion made by James O. Lindsay to the defendant relative to the 
relationship existing between hmself and the proposed beneficiary, 
Willie A. Lindsay, was willfully false, then they must find for 
the defendant. Willie A Lindsay had admitted on her cross 
examination that she was never legally married to the assured, 
and if the jury believed that he had falsely represented his rela- 
tion to her, the policy was thereby forfeited, and there could be 
no recovery. 

The judgment must be reversed, the verdict set aside, and the 
cause remanded for a new trial not in conflict with this opinion. 

Reversed. 


HENDERSON LIGHTING & POWER CO. VS. MARY- 
LAND CASUALTY CO.* 


(Supreme Court of North Carolina.) 


CONTRACTS—CONSTRUCTION. 


A contract of insurance must be so construed as to give effect to the 
intention of the parties; but, where there is a doubt, the contract 
must be resolved strictly in favor of insured. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


The liability of an insurer against loss from liability imposed by law on 
insured for damages for bodily injuries suffered by any person not 
employed by insured while at or about the work of insured during 
the prosecution of the work does not cover an injury to a child fall- 
ing into an unsecurely covered well on insured’s premises while tres- 
passing thereon to look into the window of a theatre adjacent to the 
premises. 


[For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.] 


INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


An insurer undertaking to indemnify insured against damages for 
bodily injuries, and to defend any suit against insured under the 
policy, need not defend a groundless action against insured, and, 
where it is not answerable for damages claimed against insured it is 
not liable for costs incurred by insured in a groundless litigation 
against him or for a settlement made by insured for his own benefit, 
however reasonable. 

[For other cases, see Insyrance, Cent. Dig. § 1144; Dec. Dig. § 435.] 


* Decision rendered, Oct. 26, 1910. 69 S. E. Rep. 234. 
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CASUALTY, SURETY AND MISCELLANEOUS. 
SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


JULIUS STEINWENDER et At., Plaintiffs-Appellants-Respondents, 
vs. 


PHILADELPHIA CASUALTY COMPANY, Defendant- 
Appeltant-Respondent.* 


1. An application for credit insurance provided that “experience shall be 
the basis for credit” under the policy, and the policy provided that 
the liability of the insurer upon any loss should not exceed “the 
highest previous indebtedness” of such failing debtor within a given 
period prior to a fixed date. Held:-— 


(a) That when the contract made plaintiffs’ experience with their cus- 
tomers the test of defendant’s liability it meant the plaintiffs’ knowl- 
edge of the financial responsibility of customers gained by actual 
trial. 


(b) That the only experience that would prove valuable would be a sat- 
isfactory experience; namely, such as would be derived from a 
knowledge of the financial responsibility of customers proved by the 
amount of indebtedness they have shown themselves able to pay. 


(c) That the provisions “experience shall be the basis for credit” and “an 
amount not exceeding the highest previous indebtedness for goods 
shipped” within the given period must be read together, and so read 
they meant that defendant would insure plaintiffs in such an amount 
as their previous experience with each customer indicated that they 
could allow such customer to become indebted to them with a rea- 
sonable assurance that he would be able to pay. 

(d) That an indebtedness still unpaid is not a “previous” but a “present” 
indebtedness. 

2. The policy also provided: “Outstandings on the books of the indem- 
nihed January Ist, 1903, shipped since September 1, 1902, shall be 
covered upon the same conditions and shall be included in the same 
— as if the goods had been shipped since January 1, 1903.” 
Teld:— 

(a) That the effect of this clause was to stretch the policy backward and 
muke it effective as if executed September 1, 1902. 


(b) That the clause limiting the liability to “an amount not exceeding 

the highest previous indebtedness for goods shipped by the indemni- 
fied within twenty-four months prior to shipping the first item of 
goods included in the account upon which the loss occurred” means 
within twenty-four months of September 1, 1902, and not January 1, 
1905. 
The policy further provided: “But the loss on any such customer 
(that is, one with whom plaintiffs had had previous experience) shall 
not be covered unless the preliminary notice of loss has attached to 
it a copy of the account showing the prior experience with such 
debtor.” Held that it was clearly within defendant’s rights and to 
its interests to require that, with a notice of loss, it should be supplied 
with a copy of the defaulting customer’s account to the end that it 
could at once determine to what extent it had become liable, and that 
a failure to attach such account of experience to a notice of loss au- 
thorizei rejection of the claim. 


® Decision rendered, Dec. 1910. 





Misc. | Steinwender et al. vs. Phila. Casualty Co. 129 


Appeal by plaintiff and defendant from a judgment entered 
upon the report of a referee. 


Leo G. Rosensiatt, for Plaintiffs-Appellants. 

Joan H. Banton, for Defendant. 

Scort, J. 

This is an action upon what is described as a credit indemnity 
bond, being in effect a policy of insurance against losses in busi- 
ness resulting from bad debts. The contract between the parties 
is evidenced by a number of papers, including the application, the 
bond and several riders or schedules. It would seem that the 
terms of the contract must have been the result of negotiations, 
for what appears to be the regular printed forms ordinarily used 
by defendant are much interlined and otherwise modified by the 
attached riders, so that the precise contract is to be ascertained 
only by careful reading. The application signed by the plaintiffs 
is for a credit indemnity bond to commence on the first day of 
January, 1°03, and to terminate at the end of one year thereirom. 
It provided for what is called an initial loss to be borne by the 
insured before any liability should attach to the insurer, in the 
following terms: ‘‘When the losses covered under the terms and 
conditions of said bond shall exceed $5,000 on sales and ship- 
ments not exceeding $1,500,000, and the same proportion for 
sales and shipments in excess thereof, the bond is to cover ex- 
cess losses not exceeding $20,000.” The amount of initial loss 
was afterwards fixed at $5,100 on sales and shipments not exceed- 
ing $1,750,000. Then followed the following clause, which, with 
the corresponding and relevant clauses in the bond and attached 
riders, has raised one of the questions to be determined upon this 
appeal, viz., “experience shall be the basis for credit under the 
bond as specified in Schedule A, with a single account limit not 
exceeding $10,000 shall be covered by the bond.” Then followed 
a statement, said to be made to enable defendant to determine as 
to whether the amount of loss to be first borne by plaintiff, before 
defendant’s liability commences is a sufficient sum, that plaintiffs’ 
“net losses for the past five years have not exceeded an average 
of $5,000.” There was exhibited to plaintiffs at the time the 
application was signed a paper, called Schedule A, which con- 
tained a list of some thirteen acts on the part of or with reference 
to a debtor which will be accepted as evidence of insolvency upon 
the part of a debtor. The schedule containing the list does not 
appear to have been physically attached to either application or 
the bond, but it is signed by defendant and undoubtedly is one of 
the papers constituting the contract between the parties. It is 
provided in this schedule that the fact indicating insolvency shall 
be mentioned on the preliminary proof of loss. 

The bond itself is stated to be made in consideration of the 
application and of the payment of the premium, and by its terms 
the defendant agrees to indemnify the plaintiffs to an amount not 
exceeding $20,000, “subject to the following limitations, condi- 

L—Vol. XL.—3. 
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tions and agreements.” The term of the bond and the amount of 
the initial loss to be borne in the first instance by defendant fol- 
low the terms of the application. The indemnity is said to be 
made subject to two provisos, designated “a” and “b.” The pro- 
viso designated ‘‘b” has to do with what shall be deemed evidence 
of insolvency and was superseded by the “Schedule A” above 
referred to, and is not important upon this appeal. The proviso 
designated “a” read as follows: ‘That such losses shall have 
been sustained on claims against debtors covered by Schedule A, 
attached hereto, signed by the company, and which is made a 
part hereof.” Then follows a clause of the bond denominated 
“Second,” which evidently refers to the above quoted proviso “a” 
and which reads as follows: “The amount set opposite a rating 
on said Schedule A shall be the largest sum for which a debtor 
possessing such rating is covered, but in no event shall such sum 
exceed $10,000, hereinafter called the single account limit 
Should the claim of the indemnified against a debtor exceed the 
sum covered by said Schedule A only a pro rata part of any 
amount collected or made secure on such claim shall be deducted 
from the amount covered by the bond.” Some apparent confu- 
sion has arisen because several of the riders going to make up the 
contract are denominated “Schedule A,” but it is quite evident 
that the paper referred to by that designation is one attached to 
the bond, and which consists of a printed form, on which most 
of the printed matter has been stricken out and written or type- 
written matter filled in. The paper is headed with the name of 
a well-known mercantile agency, below which is the legend, 
“Ratings of first and second grades, with the amount of credit 
for each respective rating.” After the statement that no single 
account shall be covered for more than $10,000, there appeared 
in print, but was stricken out, a list of nineteen ratings, with a 
sum of money opposite each. It is not difficult to understand how 
and why these ratings came to be erased. It is apparent from 
the printed forms used for the application bond and Schedule A 
attached that they were prepared with a view to basing the de- 
fendant’s liability as to any debtor who might default upon that 
debtor’s rating with one of the mercantile agencies. In the case 
of these plaintiffs it was agreed that “experience” should be the 
test instead of rating, and it was attempted by erasure and inter- 
lineation to adapt the forms appropriate to a limitation of lia- 
bility by “rating” to a limitation by “experience.” It is unneces- 
sary to go in detail into the changes which were made to effect 
this purpose. That has been carefully done by the learned ref- 
eree. The result is that the defendant undertook to indemnify or 
insure plaintiffs against loss by a customer to “an amount not 
exceeding the highest previous indebtedness for goods shipped 
by the indemnified to the debtor within twenty-four months prior 
to shipping the first item of the goods included in the account 
upon which the loss occurred, not exceeding $10,000.” The de- 
fendant’s appeal raises the question as to the proper construction 
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‘ 
and true intent of this limitation of liability. It arises with a re- 
spect to a loss caused by the insolvency of one of plaintiffs’ cus- 
tomers named the Consumers’ Coffee Company, which the ref- 
eree has held to be a recoverable claim under the terms of the 
bond. The Consumers’ Coffee Company had been purchasing 
goods from plaintiffs since December, 1901, on sixty days’ credit.; 
Almost from the beginning this company had fallen behindhand 
in its payments, and on March 2, 1902, it owed a balance of $4,- 
554.50, which was afterwards paid, and which was the highest 
indebtedness previous to the issuance of the indemnity bond which: 
had been paid when that bond was taken out. Between Septem- 
ber 1, 1°02, and January 1, 1°03, when the bond was issued, the 
plaintiffs sold goods to the Consumers’ Coffee Company amount- 
ing to $11,211.40, all of which remained unpaid on said January 
1, 1903. Other sales were made after January 1, 1903, bringing 
the amount up to a figure which realized a loss of $14,102.97. 
If the “highest previous indebtedness” specified in the contract 
as the limit of defendants’ liability means the highest indebted- 
ness which has been paid previous to taking out the bond, the 
plaintiffs can recover nothing on account of the Consumers’ Cof- 
fee Company loss, for, as already said, that indebtedness was 
$4,554.50, which was less than the initial loss which, by the terms 
of the contract, was to be borne by plaintiffs before any liability 
attached to defendant. The plaintiffs claim, however, and so 
the referee has held, that the highest previous indebtedness as 
used in the contract means the largest amount for which the cus- 
tomer was ever indebted prior to taking out of the bond, whether 
that indebtedness was ever paid or not. It will be observed that 
in this particular instance the defendant, at plaintiffs’ request, 
substituted “experience” as the test of the liability for any cus- 
tomer in place of the arbitrary but certain liability based upon the 
customer’s rating with the commercial agencies. This, of course, 
means the plaintiffs’ experience with the several customers. In 
other words, the defendant was willing to insure the credit of each 
of plaintiffs’ customers to an amount that plaintiffs’ experience 
with such customers indicated would be a reasonably safe credit. 
Experience, as commonly understood, means the knowledge 
gained by observation or trial, and it is in that sense that it must 
be deemed to have been used in the present instance. When, 
therefore, the contract made the plaintiffs’ experience with their 
customers the test of defendant’s liability it meant the plaintiffs’ 
knowledge of the financial responsibility of these customers 
gained by actual trial. ‘The only experience that would be valu- 
able upon such a subject would be that derived from a knowledge 
of the financial responsibility of the customers proven by the 
amount of indebtedness that they had shown themselves able to 
meet and pay. The amount that they had incurred and not paid 
would afford no guide to a knowledge of their financial ability. 
The words in the application, “Experience shall be the basis for 
credit under this bond, as specified in Schedule A,” and the words 
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in Schedule A, “An amount not exceeding the highest previous 
indebtedness for goods shipped by the indemnified to the debtor 
within twenty-four months prior to shipping. the first item of 
goods included in the account upon which the loss occurred,” 
must be read together, as meaning that defendant would insure 
plaintiffs against such an amount as their previous experience 
with each customer indicated was an amount for which the cus- 
tomer could probably be allowed to become indebted, with a rea- 
sonable assurance that he would be able to pay. The best test 
of this was the amount that he had previously proven himself 
able to pay. Furthermore, the language speaks of the past and 
refers to a “previous” indebtedness, while, strictly speaking, an 
indebtedness which was still unpaid when the bond was issued 
was a “present” and not a “previous” indebtedness. An experi- 
ence which would justify a prudent creditor in again extending 
credit to a debtor must be a satisfactory experience, and an ex- 
perience cannot be said to be satisfactory which simply indicates 
the extent of a debtor’s willingness to incur debts and does not 
show his ability to pay (Philadelphia Casualty Co. vs. Cannon, 
133 Ky., 745, 118 S. W. Rep., 1004). Our conclusion, therefore, 
is that the “highest previous indebtedness” referred to in the con- 
tract means the highest indebtedness which any debtor paid be- 
fore the execution of the bond. 


There is still another reason why the plaintiffs may not re- 
cover for their loss by the failure of the Consumers’ Coffee Com- 
pany. As has been said, more than $11,000 of this indebtedness 
was incurred after September 1, 1902, and before January 1, 
1°05. The bond as originally drawn covered only losses incurred 
between January 1, 1903, and December 31, 1°03, and applied 
only to goods shipped after January 1, 1903. Under this provi- 
sion the defendant would not have been liable for the loss on the 
goods shipped to the Consumers’ Coffee Company between Sep- 
tember 1, 1902, and January 1, 1903. By one of the riders, how- 
ever, it was provided that “outstanding on the books of the in- 
demnified January 1, 1903, shipped since September 1, 1°02, shall 
be covered upon the same conditions and shall be included in 
the same manner as if the goods had been shipped since January 
1, 1603.” The effect of this clause was to stretch the bond back- 
ward and make it effective as if it had been executed September 
1, 1902. When we refer back to the clause limiting liability we 
find that the highest previous indebtedness therein referred to 
is to be one within twenty-four months “prior to shipping the 
first item of the goods included in the account upon which the 
loss occurred.” The account upon which the loss occurred ob- 
viously means the account covered by the bond, so that the clause, 
last quoted, must be read as meaning the highest previous indcbt- 
edness wthin twenty-four months prior to the first item of the 
account covered by this bond. As originally drawn the period 
was twenty-four months prior to January 1, 1903. When the 
liability upon the bond was stretched backward so as to cover 
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shipments after September 1, 1902, the twenty-four months were 
also pushed back and the limit of indebtedness was fixed at the 
highest previous indebtedness within twenty-four months prior 
to September 1, 1°02. This, as has been said, was only $4,554.- 
50, which was less than the initial indebtedness agreed to be 
borne by plaintiffs. On the defendants’ appeal, therefore, we are 
constrained to overrule the referee and to hold that no liability 
attached to the defendant in respect of the loss by reason of the 
insolvency of the Consumers’ Coffee Company. 

The plaintiffs’ appeal calls in question the disallowance by the 
referee of certain claims based upon losses arising from the 
claims based upon losses arising from the insolvency of James 
P. Bennett, Edward G. B. Byrnes and Samuel Wilde’s Sons. 
The reason for rejecting these claims was that to none of the pre- 
liminary notices of loss by these debtors was there attached any 
copy of the account of the plaintiffs showing their prior experi- 
ence with the debtor. In thus rejecting these claims the referee 
kept strictly within the lines of the contract. The rider, Schedule 
A, attached to the bond, and which contains most of the special 
clauses rendered necessary by the substitution of experience for 
rating as the limit of defendant’s liability, contains this provi- 
sion: ‘But the loss on any such customer (that is one with whom 
plaintiffs had had previous experience) shall not be covered un- 
less the preliminary notice thereof has attached to it a copy of the 
account showing the prior experience with such debtor.” Noth- 
ing can be more specific than this language, and the reason for 
its insertion is manifest. Defendant was about making a con- 
tract rendering itself liable for losses incurred by plaintiffs, lim- 
iting its liability, however, to what might be deemed a reason- 
able safe limit of credit based upon plaintiffs’ previous experience 
with its several customers and limited as to each customer by 
his highest previous indebtedness. It was clearly within defend- 
ant’s rights, and to its interest, to require that with a notice of 
loss should be supplied a copy of the defaulting customers’ ac- 
count to the end that defendant could at once determine to what 
extent it had become liable. The referee has dealt satisfactorily 
with the question raised by plaintiffs’ appeal, and we find no rea- 
son to differ from the conclusions he has reached on this subject. 
All the necessary facts are found by the referee to enable us to 
modify the judgment in accordance with the foregoing opinion, 
and it will therefore be necessary to put the parties to the delay 
and expense of a new trial. 

The judgment will accordingly be modified by deducting there- 
from the sum allowed on account of the loss by reason of the 
Consumers’ Coffee Company’s insolvency, being $3,664.55, with 
interest from February 19, 1904. The extra allowance must also 
be striken out, as there is no longer a basis for estimating it. As 
so modified the judgment will be affirmed, with costs to the de- 
fendant-appellant. 

McLaughlin, Clarke and Dowling, JJ., concur. 
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INGRAHAM, P. J. (dissenting in part). 

I do not agree with Mr. Justice Scott in his construction of 
this policy concerning the loss to the Consumers’ Coffee Company. 
It seems to me that what the parties intended was that the plain- 
tiffs should not incur indebtedness after the policy was granted 
to a greater extent than they were willing to grant without the 
security of the policy. The various modifications of this policy 
by the defendant have rendered its construction difficult. These 
plaintiffs were in the business of selling merchandise to its cus- 
tomers. They had refused to take out a policy in the ordinary 
form, based upon the rating given by commercial agencies, but 
were willing to take out a policy which would insure them 
against loss to thir customers, based upon their experience with 
their customers, but not based upon the customers’ rating with 
the commercial agencies. That experience depended, not upon 
the amount that the customers had been able to pay, but upon 
the amount of credit that they had been willing to allow their 
customers when not insured. Mr. Justice Scott says in his opin- 
ion that “the amount that they had incurred and not paid would 
afford no guide to a knowledge of their financial ability.” That 
may be true, but it was what the plaintiffs, in the usual course of 
business, had thought it was safe to sell to a particular customer 
that was substituted for a rating; and it was then stated that the 
insurance was to cover an amount “not exceeding the h ghest 
previous indebtedness for goods shipped by the indemnified to 
the debtor within twenty-four months prior to shipping the first 
item of goods included in the account upon which the loss oc- 
curred.” It seems to me that it was intended to cover a sale based 
upon the previous indebtedness which the plaintiffs were willing 
to extend to a particular customer when they were not insured. 
and not the highest previous indebtedness of the customer that 
had been paid. 

I theretore dissent from the modification; but as to the other 
questions discussed by Mr. Justice Scott, I concur with him. 





Rosenberg vs. People’s Surety Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


ROSENBERG 
VS. 
PEOPLE’S SURETY CO. or New Yorx.* 


BURGLAR INSURANCE—CONDITION—BOOKS AND AC- 
COUNTS. 


Where a policy of burglar insurance provides, as a condition precedent 
to the insurer’s liability, that the hooks and accounts of the insured 
shall be so kept that the actual loss could be determined from them, 
evidence that such books and accounts were kept by the insured is 
essential to a recovery on the policy. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


Appeal from Trial Term, New York County. 

Action by Ignatz Rosenberg against the People’s Surety Com- 
pany of New York. Judgment upon a verdict for plaintiff, and 
defendant appeals from the judgment. Judgment reversed, and 
new trial granted. 

See, also, 124 N. Y. Supp. 1128. 


Argued before Ingraham, P. J., and Clarke, Scott, Miller, and 
Dowling, JJ. 


F. Siwney WILLIAMS, for Appellant. 

Harry G. ANperson, for Respondent. 

Scorr, J. 

Appeal by defendant from a judgment upon a policy of 
burglar insurance. The policy upon which it is sought to recover 
contained certain conditions, which it was agreed were to be con- 
strued as conditions precedent to any recovery. Among them 
were the following: That the company should not be liable (1) 
“unless there are visible marks upon the premises of the actual 
force and violence used in making entry into the said premises 
or exit therefrom”; and (4) “if the books and accounts of the 
assured are not so kept that the actual loss may be accurately 
determined therefrom.” Although a motion for a new trial was 
duly made after the rendition of the verdict, and an order entered 
denying such motion, the defendant appeals from the judgment 
only, thus limiting us to a review of the question of law raised by 
exception. 

There is perhaps some evidence, although of the most un- 
convincing character, that the premises showed visible marks of 
violence used in making entry or exit; but there is absolutely 
no evidence that the assured kept such books and accounts as are 


* Decision rendered, Nov. 4, 1910. 125 N. Y. Supp. 257. 
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called for by the policy. On the contrary, all the evidence is that 
he did not. As a matter of iaw, therefore, the complaint should 
have been dismissed upon this ground. Motions to that effect 
were duly made, and their denial excepted to. The plaintiff un- 
dertook to make up his proof of loss by estimating from the 
marks upon certain empty paper wrappers and pasteboard boxes 
the extent and value of their contents, which, as he alleged, had 
been stolen. From these marks he called off amounts and values 
to his sister-in-law, who made a list of them. This list was 
given to an insurance broker, who made one typewritten copy, 
which was attached to the proofs of loss, and one carbon copy. 
fle then returned the original list to plaintiff. On the trial the 
plaintiff was allowed to use and read in evidence the carbon copy, 
without producing or accounting for the original list of which 
the carbon purported to be a copy. This was clearly erroneous, 
even if the original list, if produced, would have itself been ad- 
missible, a question which we are not now called upon to meet. 

't was claimed that the burglar entered the plaintiff’s store by 
means of the transom over the door, and proof was received that 
other stores on the same street had been thus entered at various 
times. Of course, this evidence was wholly irrelevant, and did 
not tend to prove that a burglary had been effected upon plain- 
tiff's premises, as he claimed. Its reception was error, and we 
cannot say that it did not serve to induce the verdict. 

Finaily, the court took from the jury all questions as to the 
amount of the plaintiff's loss, instructing them that, if they found 
fer plaintiff at all, it must be for a stated figure. This, again, 
was erroneous; for the plaintiff’s loss, if he suffered one, was 
far from having been exactly shown by the proofs of loss and 
the evidence upon the trial. Even if the jury had been of opinion 
that the plaintiff was entitled to recover something, the amount of 
his proved loss involved a question of fact upon which, on the 
evidence, there might well have been a difference of opinion. 

These errors were all properly called to the attention of the 
court by timely objection, and exception. They are therefore 
before us for consideration, and require a reversal of the judg- 
inent. 

Judgment reversed, and new trial granted, with costs to ap- 
pellant to abide the event. All concur. 





Misc.] Hormel! & Co. vs. American Bonding Co. 


SUPREME COURT OF MINNESOTA. 


GEORGE A. HORMEL & CO. 
US. 


AMERICAN BONDING CO. or BALtrMore, ET AL.* 


GUARANTY INSURANCE—CONSTRUCTION OF BOND 

If a guaranty insurance bond is fairly open to two constructions, one of 
which will uphold and the other defeat the claim of the insured, that 
should be adopted which is most favorable to the insured; but the 
plain intention of the parties cannot be nullified by construction. 


a MoT cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146. 


GUARANTY INSURANCE—RELEASE. 

Where a building contract, the performance of which is secured by a 
guaranty insurance bond, reserves the right to make changes in the 
work and order extras in writing without limit, the mere fact that 
such changes are made and extras ordered verbally, which are audited 
and allowed by the architect, does not release the bond. 


[For other cases, see Insurance, Cent. Dig. §§ 700, 701; Dec. Dig. § 308.] 


GUARANTY INSURANCE—NOTICE OF LOSS. 


The provision of the bond for notice to be given the insurer of any de- 
fault on the part of the principal which may result in loss imme- 
diately after the insured has notice thereof requires that it be given 
only within a reasonable time in view of all the circumstances. This 
is ordinarily a question of fact; but if the facts are undisputed, and 
only one reasonable conclusion can be drawn therefrom, it is the 
duty of the trial judge to instruct the jury accordingly. 

[For other cases, see Insurance, Dec. Dig. §$ 334, 668.] 


GUARANTY INSURANCE—NOTICE OF DEFAULT. 


It conclusively appears from the undisputed facts in this case, which are 
stated in the opinion, that notice of the default of the principal was 
not given to the appellant within a reasonable time, and that thereby 
the bond was released. 


[For other cases, see Insurance, Dec. Dig. § 334.] 


Appeal from District Court, St. Louis County; Homer B. 
Dibell. Judge. 

Action by George A. Hormel & Co. against the American Bond- 
ing Company of Baltimore and others. Judgment for plaintiff, 
and the mentioned defendant appeals. Reversed and remanded, 
with directions. 


FitzHucn Burns and WaAsHBurRN, BAILEY & MiTcHELL, for 
Appellant. 


CatuEerwoop & NicHoitsen and H. B. Frysercer, for Re- 
Spondent. 


be” Decision "rendered, Oct. 28, 1910. 128 N. W. Rep. 12. Syllabus by the Court. 
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Start, C, J. 

On October 28, 1908, the plaintiff, hereinafter referred to as 
the owner, entered into a written contract with J. W. Hilliard, 
hereinafter referred to as the contractor, whereby he was to erect 
at duluth a cold storage warehouse for the owner in accordance 
with the plans and specifications therefor which were a part of 
the contract. The contract price was $19,500, in consideration of 
which the contractor undertook to furnish all materials and per- 
form: all the labor for the erection of the warehouse, protect it 
from liens, and complete it by March 1, 1909. The other provi- 
sions of the contract, which are here material, are these: ‘No 
alterations shall be made in the work, except upon written order 
of the architects. * * * The owner reserves the right to make 
changes in the plans and specifications as may be necessary. If 
the alterations increase or decrease the cost, the contract price 
shall be increased or decreased in fair proportion. The architect 
is the arbiter of the amount, and it shall be fixed before the work 
pzocecds. * * * Changes will not invalidate the contract, nor 
increase the time within which the work is to be completed, unless 
it can be shown that changes have caused delay. If extension of 
time is agreed to by the contractor and owner, the contractor is 
tou notify the surety company. If the owner desires any extra 
werk, it shall be on written order of the owner or architect. 
* * * Itemized bills for extras will be presented at the close 
of the weck during which they are performed, and, if approved, 
paid at the next monthly payment day. * * * Monthly pay- 
ment certificates for 85 per cent of the cost of the work per- 
formed and material delivered which is to become a part of 
the permanent structure shall be issued about the first of 
each calendar month by the architect or superintendent, on 
presentation by the contractor of a statement showing the 
cost of the materials and labor and the unwrought materials 
delivered. * * * The contractor will furnish a_ bond 
for 3314 per cent of the amount of his contract to guarantee the 
faithful performance thereof. The surety company’s terms are 
in no way to invalidate the terms of the contract between the 
parties thereto.” 

The appellant, hereinafter referred to as the surety company, 
gave the required bond, which contained the provisions, with 
others following: “The owner shall keep, do, and perform each 
and every, all and singular, the matters and things set forth and 
specified in said contract’ to be by the owner kept, done, and 
performed, exclusively at the times and in the manner as in said 
contract specified, provided said surety shall be notified in writing 
of any breach of said contract by said principal, or of any act 
on the part of said principal, or his agents or employees, which 
may involve a loss for which said surety may be liable hereunder, 
immediately after the occurrence of such act shall have come to 
the knowledge of said owner.” 

The contractor did not protect the warehouse from liens, and 
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the owner was compelled to and did pay $7,615.65 in discharge of 
valid liens thereon, and thereupon brought this action in the 
district court of the county of St. Louis against the surety com- 
pany on its bond to recover the amount so paid. The surety 
company answered to the effect that the bond was released, for 
the reasons that changes in the work were made and extras 
ordered orally, and not on the written order of the owner or 
architect ; that payments were made to the contractor in a manner 
not authorized by the contract; and further, that immediate 
notice was not given to the surety company by the owner of the 
alleged failure of the contractor to complete the contract within 
the time limited and to pay his bills for materials and labor. At 
the close of the evidence the surety company requested a directed 
verdict in its favor for the alleged reason, in effect, that upon 
the evidence the owner was not entitled to recover. The motion 
was denied, the ruling excepted to, and the issues tendered by 
the answer submitted to the jury, with instructions, none of which 
was excepted to at any time. Verdict for the owner in the sum of 
$1,725.19. No motion for a new trial was made, but a motion 
was made for judgment in favor of the surety company not- 
withstanding the verdict which was denied and judgment entered 
upon the verdict, from which this appeal was taken. 

The sole question for our decision is whether, upon the record 
as it stood at the close of the evidence, the surety company was, 
as a matter of law, entitled to a verdict in its favor. The answer 
to the question depends upon whether there was any evidence, 
taking the most favorable view of it for the owner, reasonably 
tending to show that it was entitled to a verdict in any amount. If 
there was nct then a verdict should have been directed as requested 
If there was, then the requested instruction was rightly refused. 
The answer cannot be controlled in any respect by the instruc- 
tions of the court to the jury in submitting to them the issues 
made by the pleadings; for the charge of the court as to either 
the law or facts, although not excepted to, is not the law of the 
case, as appellant claims. If the refusal to direct a verdict as re- 
quested was wrong, because there was no evidence to support any 
different verdict, the error could not be corrected by any charge 
which did not in effect grant the request. On the other hand, if 
there was such evidence, the ruling was correct, and no instruc- 
tions in submitting the issues could make it erroneous. The 
charge, however is entitled to consideration so far as it indicates 
the opinion of the learned trial judge as to the law and facts of 
the case. 

In considering the question whether the surety company was 
entitled to a directed verdict for any of the reasons here urged, we 
must keep in view the character of contracts of suretyship of 
corporations organized for the purpose of engaging, for profit, 
in the business of guaranteeing the fidelity or contracts of a third 
party, and the rules of construction applicable to their contracts. 
While such contracts in form resemble those of suretyship, they 
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are in effect contracts of insurance, to which the rules of con- 
struction peculiar to contracts of suretyship proper do not apply, 
but to which the rules governing ordinary insurance contracts are 
applicable. 32 Cyc. 207, 27 Enc. of Law (2d Ed.) 452, §§ 174, 
179, and 208; Lakeside Land Co. vs. Surety Co., 105 Minn. 213, 
117 N. W. 431; Brandrup vs. Brazier (Minn.) 127 N. W. 424. 
The rule of construction applicable to a contract of insurance, in 
cases where, as in this one, the Legislature has not prescribed a 
standard policy, is settled to the effect that if there is any ambi- 
guity in the language of a condition, or it is fairly open to two 
constructions, one of which will uphold and the other defeat the 
claim of the insured, that should be adopted which is most favor- 
able to the insured. The rule of strict construction against the 
insurer and the liberal one in favor of the insured must prevai! 
under such circumstances. If however, the terms of the contract 
be clear, and not fairly susceptible of two constructions, an ambi- 
guity cannot be assumed, and the plain intention of the parties 
nullified by construction. Loy vs Insurance Co., 24 Minn. 315, 
31 Am. Rep. 346; American Surety Co. vs. Pauly, 170 U. S. 133, 
18 Sup. Ct. 552, 42 L. Ed. 977. 

1. This brings us to the first reason urged why it was error for 
the court not to direct a verdict for the defendant, namely, that 
the bond was released by a change in the contract by an unau- 
thorized ordering of extras. The only basis for this claim found 
in the record is that changes were made in the work and extras 
ordered amounting in value to $1,804.39. Those ordered in 
writing amounted only to $442.80; but there was evidence tending 
to show that the whole thereof was audited and allowed by the 
architect before payment. The contract expressly reserved the 
right of the owner to make such changes and order extras without 
limit. In this respect this case differs from that of Norwegian 
Congregation vs. U. S. F. & G. Co., 81 Minn. 33, 83 N. W. 487. 
The right to make changes and to order extras being expressly 
reserved by the contract, a failure to give a written order for them 
could in no event prejudice the insured or release the bond to any 
greater extent than the value of the extras ordered orally; for 
delay or increased risks, if any, due to the increase in the amount 
of work to be done would be the same, whether or not the order 
was in writing. This seems to have been the view of the trial 
judge in denying the motion for a directed verdict, for the jury 
were instructed, in effect, that the owner could not recover for 
payments for extras which were ordered orally. The evidence 
shows that, eliminating such payments, there would be at least 
a substantial balance which the owner was compelled to pay by the 
default of the contractor. It follows that the surety company was 
not entitled to a directed verdict for the first alleged reason urged, 
even if the construction of the trial court of the contract as to 
extras be accepted. It is not, however, necessary to rest this 
conclusion alone upon the consideration stated; for if a building 
contract, the performance of which by the contractor is secured 
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by a bond of guaranty insurance, reserved the right of the owner 
to make changes in the work and order extras in writing with- 
out limitation, the mere fact that such changes are made and ex- 
tras ordered verbally, but the architect audits and allows the 
amount thereof before payment, does not release the insurer. 
Lrandrup vs. Brazier (Minn.) 127 N. W. 424; Smith vs. Molle- 
son, 148 N. Y. 241, 42 N. E. 669; Cowles vs. Surety Co., 32 
Wash. 120, 72 Pac. 1032, 9S Am. St. Rep. 838. 

2. It is also argued that the surety company was entitled to 
an instructed verdict for the alleged reason that the owner made 
payments to the contractor in a manner not authorized by the 
contract; that is, the owner failed to retain 15 per cent of the 
cost of the work performed and materials delivered until the 
completion of the contract. The trial judge submitted to the jury 
the question whether the owner failed so to retain such percent- 
age, and in case they found an overpayment the amount thereof 
should be deducted from any amount the owner would otherwise 
be entitled to recover. It is evident that this instruction was 
given upon the basis that the question whether there was any over- 
payment during the progress of the work was made by the evi- 
cence a question of fact, and that if there was it released the bond 
pro tanto only. It was held in the case of Simonson vs. Grant, 36 
Minn. 439, 31 N. W. 861, that such an overpayment would release 
the surety absolutely. That case, however, was not, as is this case, 
one of guaranty insurance, and the rule of strict construction was 
applied. It would seem to follow logically, from the rule of con- 
struction applicable to guaranty insurance, that any overpayment 
would release the surety company pro tanto only. However this 
may be, we are of the opinion that the question whether there was 
an overpayment was made one of fact by the evidence. The 
contract provided for the payment of 85 per cent of the cost of 
work performed and unwrought materials delivered. This provi- 
sion, construed without reference to other provisions of the con- 
tract, would extend the 85 per cent to all work performed and 
materials furnished as extras. But the time and manner of pay- 
ment for extras was specifically provided by another clause of 
the contract, to the effect that they should be paid for at the next 
monthly payment day after they were furnished and approved. 
Therefore, in determining whether the evidence is conclusive that 
more than the 85 per cent. was paid before the completion of the 
contract, the amount paid for extras must be excluded, and the 
fact kept in mind that payment of 85 per cent. of the cost of work 
performed and unwrought materials delivered was authorized by 
the contract. Graves vs. Merrill, 67 Minn. 463, 70 N. W. 562. 
The burden of establishing a breach of this condition of the con- 
tract was upon the surety company. Taking the most favorable 
permissive view of the evidence for the owner, it cannot be held 
as a matter of law that there were any overpayments made to 
the contractor during the progress of the work. 

3. The last reason urged why the surety company was entitled 
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to an instructed verdict is the alleged failure of the owner to 
give the surety company notice of the failure of the contractor to 
complete the contract within the time limited and of his failure 
to pay bills for work and materials furnished. The bond provided 
that the owner should notify in writing the surety company of any 
breach of the contractor, or of any act on his part “which may 
involve a loss for which said surety may be liable hereunder, 
immediately after the occurrence of such act shall come to the 
knowledge of said owner.” The object of requiring notice to be 
given of the contracior’s default which may involve loss was to 
enable the surety company seasonably to take such practicable 
action as might prevent or minimize loss by reason of the default, 
and it is not to be strictly construed for or against either party, 
but reasonably as to both. So construing it, it is clear that the 
provision for immediate notice does not require notice to be 
given instantly upon learning of the default, but that it should be 
given within a reasonable time in view of all the circumstances. 
Videlity & Deposit Co. vs. Courtney, 186 U. S. 342, 22 Sup. Ct. 
833, 46 L. Ed. 1193. The general rule is that the question of rea- 
sonable time is one of fact, and must be submitted to the jury with 
proper instructions; but when the facts are undisputed, and only 
one reasonable conclusion can be drawn therefrom, it is the duty 
of the trial judge to instruct the jury accordingly. Dunnell’s 
Trial Book, § 200; Cochran vs. Toher, 14 Minn. 385 (Gil. 293) ; 

Roberts vs. Mill Co., 30 Minn. 413, 15 N. W. 680; Warder vs. 
Bowen, 31 Minn. 335, 17 N. W. 943. 

Was the question in this case one of law? The answer de- 
pends upon a consideration of the undisputed evidence and ad- 
mitted facts relevant thereto, which are, briefly stated, these: The 
work was to be completed by March 1, 1°09. The general con- 
tract on that day was not entirely completed, as there remained 
work to the amount of $500 to be done, besides extra work done 
after that date amounting to over $1,400. On March 6th the 
contractor asked for an estimate of $3,500 to pay bills, which was 
allowed and paid to him on March 15th, but he used the amount 
to pay bills on other contracts on which the surety company had 
risks. On April 6th the contractor presented a bill for extras in 
the sum of $1,804.39, which was paid April 16th. On April 6th 
suit was brought against the contractor by a materialman to re- 
cover some $1,500, the value of materials which were furnished 
and used in the construction of the warehouses, and the owner was 
garnished. This was one of the claims for the payment of which 
an estimate was requested and allowed on March 6th. The 
owner, upon being garnished, at once communicated with the con- 
tractor with reference to the matter, who, on April 13th, replied 
to the effect that the claim made in the case in which the owner 
had been garnished was excessive in the sum of $400, and, further, 
that he would be cramped for money with which to meet his 
pay rolls and other obligations, and he would like to have the 
amount of the bill for extras paid. The owner also consulted a 
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commercial agency, and received a favorable report as to the con- 
tractor’s solvency. The bill for extras, $1,804.39, was paid April 
16th. The owner, however, gave the surety company no notice of 
the default of the contractor until April 27th, at or about which 
date liens were filed against the warehouse arid the contractor 
went into bankruptcy. The trial court submitted to the jury the 
question whether this notice was given within a reasonable time 
under all the circumstances. 

The fact that the contract was not fully completed within the 
time limited and no notice given did not release the bond, for no 
claim for damages for failure to complete the warehouse on time 
is made by the owner against any one. Lakeside Land Co. vs. 
Surety Co., 105 Minn. 213, 117 N. W. 431. Nor was the bond 
released by the mere fact that the owner made payments to the 
contractor after it knew that he was not applying the money paid 
him under the contract to the payment of bills for labor and 
materials furnished for the warehouse, for it was bound to make 
payments as provided by the contract. American Surety Co. vs. 
Waseca Co., 77 Minn. 62, 79 N. W. 649. Such facts, however, 
are relevant and weighty in the consideration of the question 
whether the notice was given within a reasonable time under all 
the circumstances. The fact that the owner, upon being gar- 
nished, made an investigation, instead of giving the notice, is 
not of ‘special significance; for the very purpose of the notice was 
to enable the surety company to investigate, exercise its judgment, 
and take steps to avert the threatened loss. The owner could not 
speculate upon the probabil-ties of loss, but was bound to give the 
notice as required by the contract. 

Upon a consideration of the undisputed evidence and admitted 
facts, we are of the opinion, and so hold, that it conclusively 
appears therefrom that the owner did not within a reasonable time 
give the surety company notice of the default and acts of the 
contractor to which we have referred, and that for this reason 
the surety company was entitled to a directed verdict. Therefore 
the judgment herein must be reversed, and the case remanded, 
with directions to the district court to grant appellant’s motion for 
judgment notwithstanding the verdict. 

So ordered. 

Jaggard, J., concurs in the conclusion. 
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SUPREME COURT OF TENNESSEE. 


CAYARD et AL. 
VS. 
ROBERTSON & HOBBS et at.* 


INDEMNITY INSURANCE—LIABILITY OF INSURER. 


An employee, obtaining a judgment against his employer for a personal 
injury, may not, on the insolvency of the employer, obtain a decree 
against an insurer in an indemnity policy, stipulating that it will in- 
demnify the employer against loss for damages on account of bodily 
injuries, and that no action shall lie against insurer unless brought 
by the employer to reimburse him for loss actually sustained, though 
insurer, on the happening of the accident and notice thereof, assumed 
exclusive control of the negotiations for a settlement and of the 
defense of the action brought by the employee for his injuries, against 
the conditions of the policy. 


{For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.] 


Appeal from Chancery Court, Knox County; Hu L. McClung, 
Judge. 

Suit by Mrs. E. C. Cayard and others against Robertson & 
Hobbs and others. From a decree overruling a demurrer to the 
bill, defendants appeal. Reversed, and bill dismissed. 


Lucky, SANpForD & Fow er, for Appellants. 
PicKLE, TURNER & KENNERLY, for Appellees. 


BEARD, J. 

The complainants, in part as owners and in part as lienors, are 
interested in a judgment for $5,000, rendered against Robertson 
& Hobbs for a fatal injury received by an employee while in their 
service, as a result of their actionable negligence. This judgment 
has not been paid, and, on account of the insolvency of the judg- 
ment debtors, cannot be collected out of them. At the time of the 
injury Robertson & Hobbs were carrying an employer’s indem- 
nity policy, issued to them by the New Amsterdam Casualty 
Company, which covered the injury that constituted the original 
cause of action, to the extent of $5,000. The present bill is filed 
against these parties and the Casualty Company, in which, after 
making all necessary allegations of fact, the complainants ask a 
decree against all the parties defendant, and especially against the 
Casualty Company, upon the policy referred to. While conceding 
by its demurrer the averments of fact made in the bill, the com- 
pany denies, as a conclusion of law, all privity with the com- 
plainants, or any liability to them by reason of the issuance of the 
policy for the injury or death of the employee in question. 

The introductory provision of the policy is as follows: “In 





*® Decision rendered, Oct. 22, 1910, 131 5. W. Rep. 864. 
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consideration of one hundred and fifty dollars premium, * * * 
the New Amsterdam Casualty Company * * * does hereby 
agree to indemnify Robertson & Hobbs * * * for the term of 
twelve months * * * against loss from common law or statu- 
tory liability for damages on account of bodily injuries, fatal or 
nonfatal, accidentally suffered by any employee or employees of 
the assured while on duty, * * * caused by the negligence of 
the assured, * * * and against the expense of defending 
any suit for such damages.” 

After limiting the liability of the company “from an accident 
resulting in injuries to or in the death of one person” to $5,000, 
under the head of “General Agreements” the following pro- 
visions or conditions were made: 

“(1) The assured, upon the occurrence of an accident, shall give 
notice in writing within five days of the event causing the injury, 
with full particulars thereof, to the home office of the company at 
New York City, or its duly authorized agent. He shall give like 
notice, with full particulars, of any claim which may be made on 
account of such accident. 

“(2) If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered 
by this policy, immediate notice thereof shall be given to the 
company and the company shall defend such suit in the name and 
on behalf of the assured, or settle the same. 

“(3) The assured shall not settle any claim except at his own 
costs, nor incur any expense, nor interfere in any negotiations 
for settlement, or in any legal proceeding, without the consent of 
the company previously given in writing. * * * The assured, 
when requested ‘by the company, shall aid in securing information 
and evidence, and in effecting settlements, and in case the com- 
pany calls for the attendance of any employee, or employees, as 
witnesses at inquests and in suits, the assured will secure his or 
their attendance, making no charge for his or their loss of time. 

* * * * * * * * * * * 


“(7) No action shall lie against the company as respects any 
loss under this policy, unless it shall be brought by the assured 
himself, to reimburse him for loss actually sustained and paid by 
him in satisfaction of a final judgment after trial of the issue.” 

We had occasion in Finley vs. Casualty Company, 113 Tenn. 
592, 83 S. W. 2, to consider a policy in all material respects like 
the one at bar. We there reccgnized the distinction made by the 
authorities between a policy insuring an employer against liabi- 
lity and one agreeing to indemnify the assured “against loss from 
liability for damages,” and it was held that the policy then in 
question was of the latter character, and, further, that the amount 
of the insurance provided for in the policy did not become avail- 
able until the payment of the loss by the assured, and could not be 
impounded by an employee and appropriated by him to an un- 
satisfied judgment against his employer. 

We are entirely satisfied with the conclusions announced in 

i-——-Vol, Sii=—26. 
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that opinion, and it is necessarily controlling here, unless the two 
cases can be materially distinguished. This, it is insisted by coun- 
sel for complainants, they have succeeded in doing. The facts 
relied upon as radically distinguishing this from the earlier case 
and relieving complainants from its authority are that upon the 
occurrence of the accident and notice thereof the New Amster- 
dam Casualty Company, conceding that it fell within the terms of 
the policy, “undertook and assumed exclusive control of negotia- 
tions for settlement and of the defense of the suit” intituted by 
the injured employee, and ‘‘conducted the same in the name of 
Robertson & Hobbs, who were excluded from all participa- 
tion therein, except as agents and assistants of” the defendant 
company. It is upon these facts, as well as under the terms of 
the policy, the contention is made by the complainants that the 
insurance company became the real defendant in that case, and 
that thus the benefit of the policy and liability of the company 
“inured” to them, and entitles them to a decree in this cause. 

It is true in the Finley Case, that the indemnity company did 
not interfere in any way with the suit which the injured employee 
brought against the master, but, to the contrary, den‘ed liability 
for the injury, yet pending the suit it did pay the employer $50 
in compromise and settlement of all claim under the policy. After 
the judgment obtained therein by the injured employee, he sought 
by a bill in equity to hold the Casualty Company liable for the 
aiount of his recovery on two grounds: First, that the policy 
taken out by the employer upon the injury sustained by him 
inured at once to his benefit; and, second, if mistaken in this, 
then he had a right to impound the alleged debt in the hands of 
the company, and subject it to his judgment, because the com- 
promise, mentioned above, was in fraud of his claim. 

These two grounds for recovery were challenged as unsound by 
a demurrer, which was sustained by the chancellor, whose de- 
cree was afterwards affirmed by the Court of Civil Appeals. On 
being brought into this court by certiorari, after consideration, the 
decree of the latter court was in all things affirmed; this court 
holding that under the contract there was no privity between thie 
injured employee and the parties to the indemnity policy, that this 
contract was one between the company and the assured, and 
alone for his benefit. 

If it be true then, that the injured servant is not in privity with 
the parties to the contract, but that it is solely made for the bene- 
fit of the master, and, as is provided in the seventh of the general 
agreements, set out above, that no action will lie against the com- 
pany for any loss, unless brought by the assured “to reimburse 
him for a loss actually sustained and paid by him,” it is difficult 
to see how the indemnity company in the present case so changed 
its relations to the parties and the contract that it became on- 
erated with and obligated to pay the unsatisfied judgment of the 
employee, because for its better protection it saw proper to avail 
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itself of the terms of the general agreement No. 3, by defending 
the action in which that judgment was obtained. 

‘Yo combat this view and avoid the force of the holding in 
Finley vs. Casualty Company, it is insisted that under the policy, 
when properly construed, in assuming the defense of the case 
against Robertson & Hobbs the defendant company had placed 
itself under obligation to pay him the judgment then recovered; 
and the counsel of complainants rely on Sanders vs. Frankfort 
Marine, ete. Co., 72 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 
6&8 in support of their insistence. 

The court delivering the opinion in that case is of recognized 
ability, and its decisions are entitled to great respect; but to accept 
its construction of the policy there involved would be to over- 
rule Finley vs. Casualty Co., supra, for the two cases cannot stand 
together. it is true, as has been stated, that in the latter case the 
indeinnity company did not take part in the defense of the 
servant's suit against the master, or exercise any control over 
the master in resisting it, while in the Sanders Case the reverse 
was true, yet to hold, with that court, that “‘the insurer, after 
taking control of the proceeding against the assured, who is in- 
solvent. cannot be discharged of liability, except by payment of 
the indemnity, or a settlement of the plaintiff's claim reduced to 
judgment,” would be counter to our holding that in such a policy 
there is no privity between the servant and the parties to the 
contract, that the fund provided for indemnity is not a trust fund, 
and the loss contemplated is that which the master sustains by the 
satisfaction of the judgment obtained against him. 

It will be found, on examination of the opinion of the Supreme 
Court of New Hampshire, that the conclusion therein announced 
rests largely on that portion of section 2 of the general agree- 
nients, where, on receiving immediate notice of a suit brought 
against the assured to recover damages on account of an acci- 
dent, covered by the policy, the company undertakes “to defend 
against such proceeding, in the name and on behalf of the as- 
sured, or settle the same, at its own costs.” 

To the word “defend,” used in the section, is given the broad 
meaning “to protect, to secure against attack—in short, to suc-. 
cessfully defend,” and then holding that under this section, when 
the company undertook a defense, it could only perform its 
covenant of indemnity by assuming the liability.” On this point, 
it is said, in the course of the opinion, “the engagement is not 
merely to contest the suit to judgment, but to ‘defend against 
such proceedings,’ meaning necessarily all the proceedings in the 
suit founded on the claim for damages against the insured. The 
judgment is a proceeding in such a suit, as also is the execution. 
After final judgment, payment is ordinarily the only defense 
which will defeat further progress in the proceedings—the issu- 
ance of execution.” 

So, with this construction (and this was essential to avoid an 
irreconcilable conflict), it was held that the agreement or condi- 
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tion that “no action shall lie against the company as respects 
any loss under this policy, unless it shall be brought by the as- 
sured himself, to reimburse him for loss actually sustained and 
paid by him in satisfaction of a judgment, after trial of the is- 
sue,” was intended to “provide for the case, if any should arise, 
where the company contended the claim arose from an accident 
not covered by the policy.” 

This court, however, gave a broader scope to this same clause 
in Finley vs. Casualty Company, supra, and, construing it in con- 
nection with sections 2 and 3, held as follows: ‘While the com- 
pany is bound to reimburse the assured for loss actually sustained 
and paid by him in satisfaction of a judgment recovered against 
him by an employee, yet, in order to make sure, as far as possi- 
ble, that there shall be no recovery as a basis on which subse- 
quently to establish a claim, the company reserves the right to 
defend the litigation, also to supervise any settlement that may 
be made, and to have a free hand in negotiating settlements of a 
claim made against the assured. As stated, if these provisions 
-—that is, the second and third general agreements—stood alone, 
they would furnish strong reasons for construing the contract as 
one against liability; but, from what has just been stated, it is 
perceived that they have a proper place in the contract against 
loss from liabilities from damage in the way of enabling the com- 
pany to minimize the loss.” 


In Connolly vs. Bolster et al., 187 Mass. 266, 72 N. E. 981, is 

resented a controversy similar in all respects to the one at bar. 

here the complainant, in a bill of equity, with an unsatisfied 
judgment against the master, rendered in a case where the in- 
demnity company had assumed the defense, relied for his 
contention as to the liability of the company to him by reason 
of the terms of its policy on the authority of Sanders vs. Frank- 
fort Ins. Co., supra. The court, however, declined to follow that 
case, saying, among other things, that the word “defend,” as used 
in the policy, had its natural import, and that it meant there 
“what it means when counsel are retained to defend an action, and 
that it is not to be extended beyond that—to mean to successfully 
defend.” As to the purpose and effect of the second clause, in 
which the word “defend” occurs, the court said that “they are 
plain, when taken in conection with the third. It is plainly in- 
serted as an additional obligation and privilege for the protec- 
tion of the insurance company, on the assumption that it is for 
the pecuniary interests of the company to be given the conduct 
of and to defend the action which is to fix its liability, and the 
amount to be paid when liable, rather than to leave that matter to 
he dealt with by the several persons injured, respectively. This 
does not result in the necessity of writing into clause 2 the quali- 
fying words ‘until final judgment,’ as the plaintiff contends, for 
when final judgment is rendered all defense is at an end. Noth- 
ing remains but a writ of a review, or a writ of error, and, if 
such a proceeding were necessary, it might well be held to be 
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covered by the obligation to defend. But when the defense is 
ended, and in spite of the defense judgment is rendered against 
the insured, there is nothing to do but pay. Making payment of 
a judgment against it is no part of a covenant to defend the ac- 
tion. Whether the insurance company is bound to pay the judg- 
ment depends upon the ternis of its agreement to indemnify the 
insured against loss, and the eighth (corresponding with the 
seventh clause in this policy) in terms provides that no action 
shall lie ‘for any loss under this policy,’ unless brought by the 
assured ‘to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment after trial of the issue.’ ” 

In Allen vs, Gilman et al. (C. C.) 137 Fed. 136, the same rui- 
ing is made. As to the opinion in Sanders vs. Frankfort, etc., 
Ins. Co., supra, the court said: “It is certainly opposed to the 
weight of authority, and I am not satisfied with the construction 
of the policy that the court found it necessary to adopt, in order 
to avoid the force of the provision forbidding suit by the insured 
until after he has paid the employee’s judgment.” 

We are satisfied with the reasoning and conclusion announced 
by these two latter courts. The view taken by them of a policy, 
such as is the one at bar, we think is entirely sound. It is in ac- 
cord with the general conclusion reached by this court in Fin- 
ley vs. Casualty Co., supra. 

We have examined the cases referred to by counsel for com- 
plainant in Kennedy vs. Fidelity & Casualty Co. of New York, 
100 Minn. 1. 110, N. W. 97,9 L. R. A. (N. S.) 478, 117 Am. 
St. Rep. 658, and Nesson vs. United States Casualty Co., 201 
Mass. 71, 87 N. E. 191, 131 Am. St. Rep. 390, and find that they 
have no bearing on the questions raised. It follows that the ac- 
tion of the chancellor in overruling the demurrer to this bill must 
be reversed, and the bill is dismissed. 


SUPREME COURT OF IOWA. 


SHLOSS 
US. 


METROPOLITAN SURETY CO-* 


DISSOLUTION OF COMPANY—RIGHTS OF POLICYHOLDERS. 


A final decree of dissolution of an insolvent insurance company renders 
it incapable of carrying out its contracts, and its policyholders are 
present creditors to the amount of the equitable value of their re- 
spective policies, and are entitied to share pro rata in its assets, and a 





° Decision rendered, Nov. 21, 1910. 128 N. W. Rep. 384. 
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settlement of its affairs cannot be postponed to await determination 
of the contingencies on which its policies are dependent. 


{For other cases, see Insurance, Cent. Dig. §§ 51-53; Dec. Dig § 43.] 


APPOINTMENT OF TEMPORARY RECEIVER—RIGHTS OF 
POLICY HOLDERS. 


The appointment of a temporary receiver of a foreign insurance com- 
pany issuing policies for a fixed term for a premium paid in advance, 
in a suit against the corporation for its dissolution on the ground of 
insolvency, does not terminate its policies, nor can the decree of dis- 
solution be held to relate back to the appointment, and a holder of 
a policy who sustains a loss subsequent to the appointment and before 
the final decree of dissolution of the corporation may recover on 
his policy. 

(For other cases, see Insurance, Cent. Dig. §§ 51-53; Dec. Dig. § 43.] 


— — RECEIVERSHIP—RIGHTS OF POLICHOLD- 

A receiver of an insolvent foreign insurance company issuing policies 
for a fixed term for a premium paid in advance, which has authority 
under the law of the domicile of the corporation to collect the debts, 
preserve the property, and distribute the assets, may not take the 
Iowa assets without satisfying a valid claim of an Iowa creditor by 
attachment. 


{For other cases, see Insurance, Cent. Dig. § 2662; Dec. Dig. § 682.] 


Appeal from District Court, Polk County; Hugh Brennan, 
Judge. 

Action to recover on a policy of insurance against loss by 
burglary. A demurrer to defendant’s answer being sustained, and 
defendant electing to stand upon his pleading, judgment was 
rendered for plaintiff, and defendant appeals. Affirmed. 


Henry & HENry, for Appellant. 

Oscar Strauss, for Appellee. 

McCxuarn, J. 

The defenses relied on in the answer and held insufficient on 
demurrer were: First, that the contract of insurance sued on 
had been terminated by an adjudication of insolvency in a suit 
brought by the Attorney General of New York in a court of that 
state in which the company was a corporation; and, second, that 
as against plaintiff the defendant, appointed receiver of the com- 
pany under the provisions of the statutes of New York, is enti- 
tled to the possession of the assets of the company found in this 
state, and plaintiff should have prosecuted his claim, if any he 
had, in the receivership proceedings in New York to wind up the 
affairs of the company. 

1. It is alleged in the answer that on the 6th day of January, 
1°09, defendant was appointed temporary receiver of the com- 
pany by a New York court in a suit instituted by the Attorney 
General, and the company was enjoined from exercising any of 
its corporate functions, powers, rights, or privileges, and from 
collecting or receiving any debt or demand or paying out any 
money, and that in said suit a final decree was entered on the 
30th of the same month making the receivership permanent and 
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the injunction perpetual and dissolving the corporation. The 
loss for which plaintiff sought recovery occurred in Iowa between 
these two dates. 

It may be conceded that, on the decree of final dissolution in 
a receivership proceeding, the executory contracts of an insur- 
ance company are terminated, and that a policyholder is entitled 
to recover only what is due to him for breach of contract or by 
way of return of reserve value or premiums unearned, and that 
he cannot maintain a claim in the receivership proceeding for the 
amount provided in the policy to be paid in the event of loss on 
account of a loss suffered subsequently to the date of such final 
decree of dissolution. People vs. Commercial Alliance L. Ins. 
Co., 154 N. Y. 95, 47 N. E. 968; Commonwealth vs. American 
L. Ins. Co., 162 Pa. 586, 29 Atl. 660, 42 Am. St. Rep. 844; Tay- 
lor vs. North Star Mut. Ins. Co., 46 Minn. 198, 48 N. W. 772. 
This conclusion is based on the proposition that by the decree of 
dissolution the company is rendered incapable of carrying out its 
contracts, its business is brought to an end, and the policyholders 
become creditors to the amount equal to the equitable value of 
their respective policies and entitled to participate pro rata in its 
assets; and a settlement of the company’s affairs cannot be post- 
poned to await a determination of the contingencies on which its 
policy engagements are dependent. Carr vs. Hamilton, 129 U. 
S. 252, 9 Sup. Ct. 295, 32 L. Ed. 609; Dean’s Appeal, 98 Pa. 
102. 


It may well be that, in the case of an assessment company, the 
appointment of a temporary receiver and the granting of a tem- 
porary injunction against the officers of the company restraining 
them from collecting the assessments out of which losses are by 
the terms of the contract to be paid also terminates the right of 
a member to participate in the distribution of the company’s 
funds on account of a loss occurring pending the temporary re- 
ceivership. People vs. Equitable Reserve Funds L. Ass’n, 131 
N. Y. 354, 30 N. E. 114; People vs. Life & Reserve Ass’n, 150 
N. Y. 94, 45 N. E. 8; Commonwealth vs. Massachusetts Mut. 
I. Ins. Co., 119 Mass. 46. But it by no means follows in prin- 
ciple or on authority that, pending a temporary receivership for 
the company in which dissolution is alleged on the ground of in- 
solvency, its ordinary policies of insurance are terminated, and 
the policyholders are related to the position of creditors en- 
titled only to a return of the reserve value of their policies or of 
unearned premiums. The very purpose of the proceeding being 
to ascertain whether the company is insolvent and should be dis- 
solved, it would seem to be clear that, until the fact is ascertained 
and the dissolution decreed, the policies continue in force. “The 
appointment of a temporary receiver pendente lite does not dis- 
solve a corporation nor restrain the exercise of its corporate 
powers. His functions are related to the care and preservation 
of the property committed to his charge.” Sigua Iron Co. vs. 
Brown, 171 N. Y. 488, 64 N. E. 194. It would be most unrea- 
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sonable to hold that policyholders could be compelled to carry 
the risk of the result of such proceeding during its pendency and 
of any loss happening while it continued, except for the reserve 
value of their policies, although ultimately the company might 
be found to be solvent and its contract of continuing validity. 
The situation of a policyholder who has paid the premium for a 
term of insurance is very different from that of a member of a 
mutual assessment association which by a temporay receivership 
and an order restraining it from collecting assessment is ipso 
facto incapacitated from continuing the contemplated relation be- 
tween itself and its members. 


It would also be manifestly unjust to hold that as to a loss 
occurring pending a temporary receivership, and for which if the 
receivership should be subsequently terminated without an ad 
judication of dissolution the policyholder would he entitled to 
claim the full amount of the loss, a subsequent decree of dissolu- 
tion should relate back to the appointment of the temporary re- 
ceiver, so as to relegate the policyholder who has sufiered such 
loss to the position of a creditor entitled only to a right of re- 
serve value or unearned premiums. We discover no reason for 
giving a final decree of dissolution any such retroactive effect. No 
doubt such a decree might relate back to the appointment of the 
receiver so far as it affected the disposition of the funds coming 
into his hands; but in the case before us the receiver had had 
nothing whatever to do with this plaintiff nor with the funds of 
the company in this state out of which he seeks to have his loss 
satisfied. In support of the contention that the decree relates 
back to the appointment of the temporary receiver counsel rely 
upon Mayer vs. Attorney General, 32 N. J. Eq. 815, and Doane 
vs. Millville Mut. M. & F. Ins. Co., 43 N. J. Eq. 522, 11 Atl. 
739. But these were cases relating to mutual assessment compa- 
nies, and, for reasons already indicated, are not in point. In the 
case hefore us the policy was for a fixed term and the premium 
had been paid in advance. 

We reach the conclusion, therefore, that plaintiff was entitled 
to recover for the alleged loss under his policy, although such loss 
occurred pending a temporary receivership for the defendant 
company. 

2. The contention that plaintiff, on account of the receivership 
proceeding and decree of dissolution therein instituted and en- 
tered in the state of New York, was bound to present his claim 
in the proper court of New York, and could not maintain his 
action thereon in this state, although funds of the company were 
available in this state out of which the claim might be paid if 
established, is equally without merit. The well-settled rule in 
this state is that the claim of a foreign receiver to funds of the 
corporation found in this state will not be recognized even by 
way of comity if the result would be to relegate the creditors of 
the corporation in this state to the relief to which they would be 
entitled in a foreign jurisdiction, when there are funds of the 
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corporation in the state from which such claims may be satis- 
fied. Ayres vs. Siebel, 82 Iowa, 347, 47 N. W. 989; Parker vs. 
Lamb, 99 Towa, 265, 68 N. W: 686, 34 L. R. A. 704; State ‘Bank 
vs. McElroy, 106 lowa, 258, 76 N. W. 715; Nebraska F. Ins. 
Co. vs. Eaton, 107 Iowa, 214, 77 N. W. 865, 43 L. R. A. 695, 70 
Am. St. Rep. 193. And this is the recognized rule in New York 
and in the United States courts. [lowarth vs. Angle, 162 N. Y. 
179, 56 N. E. 489, 47 L. R. A. 725; Barth vs. Backus, 140 N. Y. 
230, 35 N. E. 425, 23 L. R. A. 47, 37 Am. St. Rep. 545; Booth 
vs. Clark, 17 How. 322, 15 L. Ed. 164; Hale vs. Allinson, 188 
U.S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380; Great Western Min., 
etc., Co. vs. Harris, 198 U. S. 561, 25 Sup. Ct. 770, 49 L. Ed. 
1163. 

Counsel for appellant relies, however, upon the case of Relfe 
vs. Rundle, 103 U. S. 222, 26 L. Ed. 337, in which it was held that 
the superintendent of insurance under the statutory provisions in 
the state of the company’s incorporation became the represent- 
ative of the life insurance companies on their dissolution by de- 
cree of the court in such state and vested with the entire right to 
their property for the benefit of their creditors and policyholders, 
and was entitled to represent such dissolved companies in litiga- 
tion in another state, and as such representative might apply for 
removal of such litigation in a proper case to the federal courts. 
On this case, and other cases expressly following it, counsel seek 
to define some peculiar kind of receivership which shall not be 
subject to the rule of the courts of this state that a foreign re- 
ceiver cannot claim the funds of the company as against local . 
creditors. We do not discover that any of the cases relied upon 
support such a definition. The rights of the creditors in this 
state to attach the funds of a foreign insolvent corporation for 
the purpose of enforcing payment notwithstanding the receiver- 
ship in the state of the corporation’s home is not a matter of pro- 
cedure, but one of substantive law, and we fail to see how any 
statute in New York could authorize such receivership as would 
exempt the receiver from the limitations imposed on his power 
by the rules of law recognized in this state. The case of Relfe 
vs. Rundle, just cited, has no direct application in the case be- 
fore us, for here the foreign receiver is allowed to represent the 
company without objection, and the sole question is whether he 
can take the company’s assets out of the jurisdiction of this state 
without liability here: for its local debts. In-the case of Fry vs. 
Charter Oak L. Ins. Co. (C. C.) 31 Fed. 197, and Parsons vs. 
Charter Oak Ins. Co. (C. C.) 31 Fed. 305, the doctrine of Relfe 
vs. Rundle was applied to the distribution of assets of a mutual 
life insurance company among its members, whose rights it was 
held were determined by the charter of the-company. Without 
acceding to the soundness of the reasoning employed in deciding 
that case, it is sufficient to say that the case before us is not 
analcgous, for plaintiffs’ rights as against this defendant com- 
pany were determined by contract, and contract alone, and those 
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substantive rights are not to be affected, as we think, by statu- 
tory provisions of New York with reference to the method in 
whiclr the company may be wound up. In Bernheimer vs. Con- 
verse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163, the ques- 
tion was not as to the right of the receiver to the funds of the 
company as against creditors, but it was as to the right to en- 
force a stockholder’s liability by suit in another state, and the 
case is therefore not in point for present purposes. In Bock- 
over vs. Life Ass'n, 77 Va. 85, the rule announced in Relfe vs. 
Rundle is applied to defeat an attachment proceeding by a cred- 
itor of the company in another state analogous to that resorted 
tu in the case before us; but we are not inclined to approve of 
such an application, nor do we think that it is justified by the 
cases relied upon. 

It must be borne in mind that the receiver here defending is 
simply a receiver of an insolvent company who is by the corpo- 
ration laws of New York authorized to collect the debts, pre- 
serve the property, and distribute the assets of the company 
among its creditors, and we fail to see how any receiver thus pro- 
vided for can in this state, as against the established rule of our 
law, take the company’s assets found in this state and seized for 
the plaintiff in an attachment proceeding out of our state without 
satisfying the valid claim of the attaching creditor, and compel 
him to resort to the courts of New York for the purpose of 
securing payment of such claim. 

The judgment of the lower court is therefore affirmed. 


——-——_- eg —__—- -- 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM. 


GUARINO 
Us." 


ILLINOIS SURETY CO* 


ACTIONS ON CONTRACTS—SUFFICIENCY OF EVIDENCE. 


In an action on an indemnity bond, conditioned that a banker would trans- 
mit faithfully all money received by him, there could be no recovery, 
in the absence of proof that plaintiff delivered the money in question 
to the banker, and that the banker failed to transmit it. 


{For other cases, see Indemnity, Dec. Dig. § 15.] 


Appeal from City ‘Court of New York. 

Action by Calcgero Guarino against the Illinois Surety Com- 
pany. From a judgment for plaintiff, and an order denying a 
new trial, defendant appeals. Reversed, and new trial ordered. 


® Decision rendered, Nov. 11, 1910. 125 N. Y¥. Supp. 413. 





Misc.| Hooks vs. Fidelity & Deposit Co. of Md. 


Argued before Seabury, Page, and Bijur, JJ. 


Wray & CaLLacHaN (Stephen Callaghan, of counsel), for 
Appellant. 

ACHILLE J. OlsHeEt, for Respondent. 

Biyur, J. 

This action was brought to recover upon a bond given by de- 
fendant under Laws 1907, c. 185, in connection with a certain 
private banker, and conditioned on his transmitting faithfully ali 
moneys received by him, etc., following the language of the stat- 
ute. While the record in regard to the way in which this case 
was taken from the jury is rather unintelligible, that point need 
not be considered, because defendant’s motion to dismiss should 
have been granted. 

There is complete absence of proof on two essential points, 
namely, the delivery of the money by plaintiff to the banker, and 
failure of the latter to transmit the same. Plaintiff’s counsel 
seeks to help out his failure to prove delivery of the money by 
referring to questions which he asked the plaintiff, in which such 
delivery was presupposed. But, on the one hand, that is not 
evidence, and, on the other, these questions were properly ob- 
jected to by defendant’s counsel. It is alleged that the money was 
to have been delivered at some place in Sicily through the post- 
office in that place, and the only proof offered to show the failure 
of transmission is that plaintiff inquired at the postoffice for let- 
ters. The entire record is too barren of serious evidence to have 
warranted other than a dismissal of the complaint thereon. 

Judgment reversed, and new trial ordered, with costs to ap- 
pellant to abide the event. All concur. 


————_—-+e- 


UNITED STATES FIDELITY & GUARANTY CO. VS. 
BARRETT ET AL.* 
(Court of Appeals of Kentucky.) 


ACTION—PETITION—BREACH OF CONDITION. 


The petition on a bond, averring that by it defendant undertook that 
-W. would satisfy any judgment obtained against him in a certain ac- 
tion, that a judgment was obtained against him therein, and that 
neither he, nor any one for him, had paid it, sufficiently shows a 
breach of the covenant, without an allegation, in terms, that the con- 
dition of the bond was breached. 


[For other cases, see Indemnity, Cent. Dig. § 42; Dec. Dig. § 15.] 
DEFENSES. 
lt is not a defense to, or ground for continuance of, an action on a bond, 


given by U. to B., conditioned that W. should satisfy any judgment 
obtained against him in an action by B., that there is pending an 





* Decision rendered, Nov. 22, 1910. 131 S. W. Rep. 796. 
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action by M. against B., wherein W. has been garnished, as W. may 
not be ‘required to pay anything into court in that action, and it not 
appearing that, if required, he will be able to do so, but the fact 
that execution on the judgment of B. against W. was returned “No 
property found” being a circumstance tending to show his insolvency. 

[For other cases, see Indemnity, Dec. Dig. § 15; Continuance, Cent. Dig. 
§§ 26, 28; Dec. Dig. § 10.] 


9+ 


HOOKS V. FIDELITY & DEPOSIT CO. OF MARYLAND.* 
(Supreme Court of Georgia.) 


DISCHARGE OF SURETY—EFTFECT—RIGHTS OF SURETY. 


Where a surety on a guardian’s bond has been discharged, and the guard- 
ian continued in his office upon giving new sureties, the former 
surety is not entitled, because of any devastavit or acts of mis- 
management committed prior to the discharge of the first surety, to 
have the guardian pay into court the funds in his hands belonging to 
his ward. Nor can the outgoing surety, by proceedings instituted 
subsequently to his discharge, interfere with the guardian, who is 
continued in his office, in the discharge of his duties, because of acts 
of mismanagement and the failure to comply with the requirements 
of the law relative to his duties, which occurred prior to the dis- 
charge of the first surety. 


{Tor other cases, see Guardian and Ward, Dec. Dig. § 177.] 
* Decision rendered, Nov. 19, 1910. 69 S. E. Rep. 484. Syllabus by the Court. 





Life.| | Strauss vs. Ancient Order United Workmen. 


LIFE. 


COURT OF COMMON PLEAS OF QOHIQ. 


STRAUSS 
US. 
ANCIENT ORDER UNITED WORKMEN. 


When the Supreme Lodge of a fraternal order, with authority to dis- 
cipline a subordinate lodge does not do so but permits the lodge to 
adopt a different rate of assessment and then guarantees the policies 
issued it will not be heard to deny liability under the said policies. 


J. T. Harrison and SPANGENBERG & SPANGENBERG for Plain- 
tiff. 

GaLvIN & BAvER, and Grorce W. Winsteap, for Supreme 
Lodge. 

Hunt, J. 

In the case of Grear vs. A. O. U. W., submitted to this court as 
one of a class of pending cases, the Court determined that the be- 
neficiary certificate, although issued by the Grand Lodge, was 
issued under the authority of the Supreme Lodge and was an 
obligation of the Order, of which the Supreme Lodge and Grand 
Lodge were agencies. In such case the Court referred to the 
vague and illusory obligations for which the member paid his 
money and of the duty of the Court to so construe the certificate, 
the right of the beneficiary and the obligations of the Order as to 
effectuate the general purposes of the society. In the present case, 
which is one of another class of pending cases, this is made more 
apparent because in addition to the defense set up in the case of 
Grear vs. A. O. U. W., in this case the defense is, that by the 
death of the member the certificate did not become payable until 
after October 1, 1906, and that because the Grand Lodge of Ohio, 
in July 1906, was permitted by the Supreme Lodge to adopt a 
schedule of rates of assessments different from that which the 
Supreme Lodge prior thereto had prescribed as effective after 
October 1, 1906, and because after the adoption of a constitu- 
tional provision by the Supreme Lodge prescribing such rates 
there was not only no provision made for the relief of any over- 
burdened Grand Lodge which did not adopt and enforce the rate 
prescribed by the Supreme Lodge, but an express denial of such 
relief, all the rights of the beneficiary under the certificate matur- 
ing after October 1, 1906, were forfeited, or at least there was no 
longer any right in the beneficiary of such certificate to any relief 
from the Supreme Lodge. 

Under subdivision 4, article 4 of the articles of incorporation of 
the order, the Supreme Lodge has authority to pledge the mem- 
bers of the order to the payment of a stipulated sum to such ‘be- 
neficiaries as a deceased member may have designated under such 

i——Vol. XI.—t12. 
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restrictions and upon such conditions as the laws of the order 
may prescribe, and the order as so incorporated, was empowered 
to guarantee the payment of certificates issued by the Grand 
Lodge. 

The certificate was issued in this case by the Grand Lodge as 
the agent of the Supreme Lodge, and the payment of such 
certificate in addition to being a liability of the Order as a whole, 
was guaranteed by the Supreme Lodge. Such liabilities both 
primary and secondary under the circumstances of this case, may 
not be such, as decided in the Grear case, that an unconditional 
judgment for the amount of the certificate can be rendered there- 
for, but under the avowed fraternal object, purpose and re- 
presentations of the Order, such obligations are at least obliga- 
tions to use the powers of the Supreme and Grand Lodge toward 
the payment of such certificate. Among such powers, under Sec- 
tion 8 and other sections of the constitution, is the power of the 
Supreme Lodge to establish rates of assessments and the levying 
of such assessments to create the necessary funds. Such rates of 
assessments and the method of enforcing them may be enforced 
against grand and subordinate lodges and full power of discipline 
is given to the Supreme Lodge over the Grand Lodge for any fail- 
ure to enforce such rates of assessments as may be necessary to 
raise necessary funds. What these funds are called and the de- 
tails of their raising are more or less immaterial. Such details may 
be provided for in the constitution and general laws of the order, 
so long as they are reasonably within the purposes, powers and 
necessities of the order, but to provide that the liability of the Su- 
preme Lodge as representative of the whole order, could not be 
enforced by the beneficiary of a certificate, except against one of 
the subordinate agencies of the order, or to provide that because 
of something which the Supreme Lodge permits to be done by a 
Grand Lodge the beneficiary of a certificate forfeits his right to 
enforce the liability of the Supreme Lodge, would be unreasonable 
because without the consent of the member for his beneficiary, the 
liability of the Grand Lodge cannot be shifted. The government 
and powers of the Supreme and Grand Lodges has been claimed 
in the argument of counsel for defendant, to be analogous to the 
federal and’state government and powers. Adopting such analogy, 
although argument by analogy is frequently fallacious, it has 
never been claimed that the rights of the individual citizen as 
guaranteed by the federal Constitution, could be forfeited by any- 
thing done by a state government, nor that the federal government 
could entirely relieve itself of its duties toward the individual citi- 
zen by charging such duties upon any separate state. 

If defendant’s claims were correct the Supreme Lodge could 
still further free itself from all liability by charging such liability 
on a still smaller class of its members, and, going still further, by 
charging such liability upon the deceased member himself. 

The defense set up in the case of Strauss vs. A. O. U. W. and 
similar cases is therefore insufficient. 
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In the case of Block vs. A. O. U. W. and similar cases, a still 
further defense is set up, to-wit: that suit was not commenced 
upon the certificate within two years after the death of the mem- 
ber. The certificate and clause 47 of section 14 of the constitution 
so provide. Such provision is in the nature of a forfeiture and 
therefore, strictly construed in favor of the beneficiary of the 
certificate. : ; 

It is admitted that the beneficiary has done everything required 
of him by the laws of the order, to have his claim approved by the 
proper Grand Lodge and that the Grand Lodge has approved 
such claim and transmitted a report thereof to the Supreme 
Lodge. Under the constitution and by-laws of the order nothing 
was then required of the beneficiary but to await the payment of 
his claim. The forfeiture clause above referred to was manifestly 
intended to apply to cases where the claim was not approved by 
the Grand Lodge, and not to cases where the beneficiary was 
simply awaiting the payment of an approved claim. If there was 
money to pay such claim it was the duty of the order to pay it. 
lf there was no money it was the duty of the order to use its 
powers to raise funds therefor. The order will not be permitted 
to avail itself of its own neglect of duty and enforce a forfeiture 
by reason thereof. 

Such defense is insufficient. 

The case of Block vs. A. O. U. W. also belongs to another class 
of cases in which the defense is set up in substance, that in an 
action in the Crcuit Court of the United States, brought by the 
Grand Lodge vs. The Supreme Lodge for the sum of $136,000.00, 
upon certain claims among which the Block claim was one, in 
which action the receiver of the Grand Lodge was subsequently 
made party plaintiff and in which the plaintiff Block filed an in- 
tervening petition settng up the same claim made in this action 
in the Court of Common Pleas, a final judgment was rendered 
by the United States Circuit Court, dismissing the petition and 
the intervening petition. 

From the record of such case in the United States Circuit Court 
it appears that the action was an action at law and that the Court 
held that whatever right the plaintiff had was in equity and not 
in law. Under Federal procedure the Court was therefore re- 
quired to dismiss the action and remit all parties to their equitable 
remedies. 

Such defense is therefore insufficient. 

This opinion rendered in the case of Grear vs. A. O. U. W. dis- 
poses of some thirty cases pending in this court against the An- 
cient Order of United Workmen, in all of which cases the same 
judgment will be rendered as in the case of Grear vs. A. O. U. W. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


STANTON 
US. 


TRAVELERS INS. CO.* 


ACCIDENT INSURANCE. 

Under a policy insuring against bodily injury effected directly and inde- 
pendently of all other causes, through external, violent, and accidental 
means, the insurer is not liable if death is caused by the concurrence 
of external injury and an existing bodily disease, but is liable if the 
disease results from an injury, though both co-operate in causing 
death, or if the accidental injury is the sole cause of death inde- 
pendently of the disease, though the disease exists at the time of the 
accident, so that, where insured’s appendix was in an abnormal con- 
dition from a prior attack of appendicitis, his death from a subsequent 
attack caused by a strain was caused partly by the strain and partly 
by the pre-existing attack of appendicitis, so that the company was not 
liable. 

[For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.] 


Appeal from Superior Court, Fairfield County; Howard J. 
Curtis, Judge. 
Action by James J. Stanton against the Travelers Insurance 


Company. From a judgment for defendant, plaintiff appeals. Af- 
firmed. 


Epwin K. Nicuoison, for Appellant. 
Wi1AM Bro Smiru and Rosert C. Dickenson, for Appellee. 


RoRABACK, J. 

Thomas Francis Stanton on the 23d day of January, 1905, re- 
ceived a policy of insurance from the defendant company, which 
insured him in the sum of $5,000 against death resulting from 
bodily injuries effected directly and independently of all other 
causes, through external, violent, and accidental means. The 
plaintiff was named in the policy as the beneficiary in case of 
death. This contract of insurance was for one year, and was so 
renewed that it was in force in the months of April and May, 
1908. The trial court has found that on May 1, 1908, the in- 
sured was a practicing physician in the city of Bridgeport, and 
was 41 years of age. Some time in the fall of 1907 he had an 
attack of appendicitis, for which no operation was performed. 
After this attack, and prior to the attack hereinafter described, 
he appeared to be in excellent health, strong and rugged. His 
general health, except as herein stated, had always been excellent. 
Friday afternoon, May 1, 1908, Dr. Stanton was working in the 
garden in the rear of his house, and was engaged in carrying 
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baskets of soil from one part of the garden to another. He 
carried the basket with both hands, resting it against his abdomen. 
After so working for quite a length of time, he entered the house 
and complained that he felt weak, and felt as if he had strained 
himself. He was pale and in a cold sweat, and took a drink of 
hot tea and a warm bath and went to bed. On Saturday morning, 
May 2, 1908, the doctor complained that he was not feeling well, 
and while out making a call was given stimulants by the nurse at 
the home of the patient upon whom he was calling. He appeared 
at that time pale and seriously ill, and went home and immediately 
went to bed. On Sunday May 3, 1908, physicians were called, 
they held a consultation, and decided that he was suffering from 
appendicitis. On Monday, May 4, 1908, he was removed to a 
private hospital and an operation performed, and it was found 
that he was suffering from appendicitis. The appendix was re- 
moved in this operation, and on May 7, 1908, he died of appendi- 
citis. The appendix at the time of the removal was gangrenous, 
perforated in three places, and contained a calculus of foecal con- 
cretion about the size of a small pea. The first attack’in the fall 
of 1907, because of adhesions and conditions created by it left the 
appendix in an abnormal condition, and made it susceptible to 
other attacks arising from a straining of that portion of the body. 
The attack of May, 1908, arose from the strain caused by carry- 
ing the baskets of soil described herein. Such attack would not 
have occurred from such strain, except for the conditions created 
by the first attack in the fall of 1907. Upon this state of facts the 
plaintiff claimed that Dr. Stanton’s death was due to violent and 
accidental means, independent of all other causes, within the 
meaning of the policy. The trial court overruled this claim, and 
rendered judgment for the defendant. The sole ground of the 
appeal is based upon this ruling. 

The policy now before us in plain language insures against 
bodily injury, effected directly and independently of all other 
causes, through external violent, and accidental means. Similar 
policies have been before both the state and federal courts, and 
the consensus of opinion is that, if an injury and an existing bod- 
ily disease or infirmity concur and co-operate to that end, no 
liability exists. If, however, the disease results from the injury, 
the company is liable, though both co-operate in causing death. 
The distinction made in this particular is found in that class of 
cases where the infirmity or disease existed in the insured at the 
time of the injury and, on the other hand, that class of cases where 
the disease was caused and brought about by the injury. And 
even in cases where the insured is afflicted at the time of the ac- 
cident with some bodily disease, if the accidental injury be of such 
a nature as to cause death solely and independently of the disease, 
liability exists. Modern Woodman Acc. Ass’n vs. Shryock, 54 
Neb. 250, 259, 74 N. W. 607, 39 L. R. A. 826. It appears from 
the finding that at the time that the doctor sustained the accident 
his appendix was in an abnormal condition, and subjected to 
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other attacks arising from straining that portion of the body, that 
the attack which caused his death would not have occurred from 
the strain caused by carrying the baskets of soil except for the 
conditions created by the attack in the fall of 1907. In other 
words, when he sustained the accident, he was afflicted with ap- 
pendicitis, which was aggravated by the injury and contributed 
to his death. The death, therefore, was not the result of the ac- 
cident alone, but was caused partly by the accident and partly by 
the pre-existing bodily infirmity of the insured. It requires no 
argument to demonstrate that under such circumstances the in- 
surance contract now under consideration exempts the defendant 
from liability from an injury of this character. 


An examination of the cases cited by the plaintiff in support 
of his contention discloses that many of them are in harmony with 
the views herein expressed. In Fetter vs. Fidelity, etc., Co., 174 
Mo. 256, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560, 
the trial court instructed the jury that a verdict for the plaintiff 
could not be returned unless they found that the accident was the 
sole and only direct cause of death. The Supreme Court upheld 
this instruction. In Freeman vs. Mercantile Mut. Association, 
156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753, the condition on 
which the plaintiff was entitled to payment was stated in the 
policy to be “upon proof that the said Knowles Freeman shall 
have sustained, during the continuance of his membership, bodily 
injuries effected through external, violent, and accidental means, 
within the intent and meaning of the by-laws of said association, 
and the conditions herein recited, and such injuries alone shall 
have occasioned death within 90 days from the happening there- 
of.” In that case it appeared that the insured died from peri- 
tonitis, and the question presented was whether an accidental in- 
jury was the cause of his death, within the condition of the policy. 
The trial court charged the jury that the question as to whether 
peritonitis, if that caused his death, is to be deemed a disease 
within the meaning of the policy, and the proximate cause of death 
within the meaning of this policy, so as to prevent a recovery, 
depends upon the question whether or not, before the time of the 
fall, and at the time of the fall he had then the disease—was then 
suffering from the disease. If he were, then in the sense of the 
policy, although aggravated and made fatal by the fall, he cannot 
recover. But if, owing to existing lesions caused by that disease, 
but not having the disease at the time, the same kind of malady 
was started up the company was held liable. The case was dis- 
posed of adversely to the insurance company, on the theory that 
the injury caused the disease which terminated in the death of 
the nsured, although the Supreme Court, in sustainng the in- 
struction given, held that if the disease existed at the time the in- 
jury was received, and co-operated to cause death, no recovery 
could be had. 

Inasmuch as it is found that the injuries sustained by Dr. 
Stanton in May, 1908, were not the sole cause of his death, it is 
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unimportant to consider the question whether there was an ac- 
cident, strictly speaking, in the means through which these in- 
juries were effected. The policy in question does not purport to 
be a contract of indemnity against death or injury effected by all 
accidental means. Assuming that the injuries of May 1, 1907, 
were accidental, this does not fully prove the plaintiff’s case, 
when the burden of proof was upon him to establish the facts 
that the doctor sustained an accident, and that the accident was 
the cause of his death independent of all other causes. Illinois 
Com. Men’s Association vs. Parks (C. C. A.) 179 Fed. 794, 800; 
National Masonic Acc. Ass’n vs. Shryock, 73 Fed. 774, 776, 20 
Ch Ae d 

There is no error. In this opinion the other Judges concurred. 


SUPREME COURT OF ILLINOIS. 


PEOPLE 
US. 
COMMERCIAL LIFE INS. CO* 


LIFE INSURANCE—UNJUST DISCRIMINATIONS. 


A life insurance company which gives to an insured the option to purchase 
within a specified time shares of its stock for a specified price, lower 
than the market price, forming the main inducement for the taking of 
the policy silent as to his right to purchase stock, violates Act June 
19, 1891, (Laws 1891, p. 148), prohibiting an insurance company from 
making any distinction or discrimination between insurance of the 
same class, and requiring the contract of insurance to be wholly ex- 
pressed in the policy issued. 

|For other cases, see Insurance, Cent. Dig. §§ 34, 35; Dec. Dig. § Dig. § 
28.] 


LIFE INSURANCE—UNCONDITIONAL DELIVERY OF POLICY— 
WAIVER OF PREPAYMENT OF PREMIUM. 
An unconditional delivery to insured of a life policy stipulating that it 


shall not take effect until the first premium has been paid is a waiver 
of the prepayment of the premium. 


[For other cases, see Insurance, Cent. Dig. § 260; Dec. Dig. § 141.] 


Appeal from Circuit Court, Sangamon County; James A. 
Creighton, Judge. 

Action by the People of the State of Illinois, on the information 
of George J. Ambrose, against the Commercial Life Insurance 


Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Re Decision rendered, Oct. 28, 1910. Rehearing Denied, Dec. 8, 1910. 93 N. E. 
ep. 90. 
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DyreENForTH, Lee, Curirron & Wires, O’Bryan & Mar- 
SHALL, and SuHurr & Fain (George A. Chritton and William A. 
Marshall, of counsel), for Appellant. 

EpmuND Burkg, State’s Atty., A. M. Firzcerayp, and Grorcr 
B. Gmespie, for the People. 

Cooke, J. 

The people of the state of Illinois, upon the information of 
George J. Ambrose, brought an action of debt in the circuit court 
of Sangamon county against the Commercial Life Insurance 
Company, the appellant, to recover the penalty prescribed by sec- 
tion 3 of the act of June 19, 1891 (Laws 1891, p. 148), entitled 
“An act to correct certain abuses and prevent unjust discrimina- 
tions of and by life insurance companies doing.business in this 
state, between insurants of the same class and equal expectation 
of life, in the rates, amount or payment of premiums, in the re- 
turn of premiums, dividends, rebates or other benefits’ for the 
violation of said act. A trial was had before a jury, which re- 
sulted in a verdict finding the issues for the plaintiff and assessing 
the fine to be imposed on the defendant at $500. After over- 
ruling motions for a new trial and in arrest of judgment the court 
entered judgment on the verdict, from which the insurance com- 
pany has appealed to this court. 

Appellant is a corporation organized under the laws of this 
state and engaged in the life insurance business in this state, 
with its principal office in the city of Chicago. On October 25, 
1907, an agent representing the appellant company called upon the 
informant, George J. Ambrose, in the city of Springfield, in this 
state, and solicited him to purchase a policy of insurance from 
appellant. Upon being told by Ambrose that he had all the insur- 
ance he desired, the agent stated, “We have got a side issue on 
this,” and proceeded to explain to Ambrose that, if he would take 
a policy, the company would, with each $1,000 of insurance, give 
him an option to purchase, at any time within 15 months, 2 
shares of the capital stock of the company at the rate of $20 per 
share. The agent represented to Ambrose that this option was 
of great value; that, when the company commenced business, the 
stock was worth but $10 per share; that it was at the time of the 
conversation worth $20 per share; and that, if Ambrose should 
not desire to purchase the stock at the expiration of the 15 
months, the agent would take the option off his hand at the rate 
of $1,500 per share. He also represented that his son and daugh- 
ter were following him and gathering up all stock certificates 
issued to persons who did not desire to keep them. As an illus- 
tration of the phenomenal increase in value of insurance stock, 
the agent told Ambrose that every dollar invested in the stock of 
The Prudential Insurance Company in 1876 was now worth 
$1,996. Thereupon Ambrose purchased from appellant, through 
this agent a policy of insurance upon his life in the sum of $2,000, 
the annual premium thereon being $44.40. The policy was de- 
livered to Ambrose, together with an option, duly executed by the 
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company, giving Ambrose the right to purchase four shares of 
the capital stock of the company at any time prior to February 
1, 1909, at the rate of $20 per share, the par value of the stock 
being $10 per share, and Ambrose executed and delivered to the 
company his promissory note for the first premium. This note 
has not been paid. 


The policy contained no reference to the option or to any right 
on the part of the insured to purchase shares of stock of the 
company, and it is contended by the appellee, and was held 
by the circuit court, that the proof of this transaction established 
a violation of the-act of June 19, 1891, the title of which is 
above set out and the provisions of which are, in substance, as fol- 
lows: Section 1 provides that no life insurance company or asso- 
ciation organized under the laws of this state or doing business 
in this state shall make or permit any distinction or discrimination 
between insurants of the same class and equal expectation of 
life in its established rates or in the amount of premium charged 
or collected, or in the return of premium dividends or other bene- 
fits accruing, or that may accrue, to such insurants, or in the terms 
and conditions of the contract between the company and the in- 
surants, and requires the contract of insurance to be fully and 
wholly expressed and contained in the policy issued and the ap- 
plication therefor. The section concludes as follows: “Nor shall 
any such company or its agents pay, or allow, or offer to pay or 
allow to any person insured any special rebate or premium, or any 
special favor or advantage in the dividends or other benefits to 
accrue on such policy, or promise the same to any person as in- 
ducement to insure, or promise to give any advantage or valuable 
consideration whatever, not expressed or specified in the policy 
of such company.” Section 2 of the act provides that if any 
such life insurance company or association, its agent or agents, 
shall make any unjust discriminations, as enumerated in section 
1, the same shall be deemed guilty of having violated the provi- 
sions of the act and dealt with as provided in section 3 of the act. 
Section 3 prescribes a penalty of not less than $500 nor more than 
$1,000, to be recovered in an action of debt, upon any life insur- 
ance company or association which shall transact its business in 
this state in violation of the provisions of the act. The fourth and 
last section provides that the act shall not be construed to apply 
to fraternal associations dispensing aid or benefits to members or 
their heirs or legal representatives. 

The particular provision of the act claimed by appellee to have 
been violated by appellant is the last clause of section 1, making 
it unlawful for any life insurance company to “promise to give 
any advantage or valuable consideration whatever, not expressed 
or specified in the policy of such company,” appellee’s contention 
being that the stock option which was promised to Ambrose as 
an additional inducement for purchasing the policy of insurance, 
and which was delivered to him with the policy, was an “advan- 
tage or valuable consideration” not expressed or specified in the 
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policy. Appellant, on the other hand, contends that the act is 
directed against unjust discrimination alone, and its sole purpose 
is to prohibit a life insurance company from making different 
rates by way of rebates or otherwise, between insurants of the 
same age and of equal expectation of life, and that in order to 
bring a transaction, such as the one proven in this case, within 
the prohibition of the act, it must not only appear that the advan- 
tage or valuable consideration was not expressed in the policy, 
but also that the same was not offered or given to all policyholders 
of the same class and equal expectation of life, and upon this 
theory appellant interposed a special plea, setting up as a de- 
fense to the action that it had been its custom and practice to 
extend to each policyholder the right and privilege of purchasing 
two shares of the capital stock of the company with each $1,000 
of insurance at the price at which the same was selling at the time 
the policy was issued. A demurrer to this plea was sustained. 
Appellant attempted to prove the facts set up in this plea by the 
introduction of testimony upon the trial, but the court refused to 
permit such proof. The peremptory instruction offered by ap- 
pellant at the close of the plaintiff’s evidence in chief, and again 
at the close of all the evidence, presented the same question. 
That the act of appellant in promising to give Ambrose the right 
to purchase four shares of its capital stock at any time prior to 
February 1, 1909, at the rate of $20 per share, is within the pro- 
hibition of the last clause of section 1 of the act, is too clear to 
permit denial. ‘That this promise by the company was the main 
inducement for the making of the contract of insurance by Am- 
brose is established by the evidence. The option was a valuable 
consideration moving from the company to Ambrose. By its 
delivery the company bound itself to sell to Ambrose, at any 
time prior to February 1, 1909, four shares of its capital stock 
at the rate of $20 per share, and by the same act conferred upon 
him the right to demand the transfer of such stock to him at 
any time within the specified period upon tender of the specified 
price. The obligation assumed by the company was in legal 
contemplation a disadvantage to it and the right acquired by Am- 
brose was in legal contemplation a benefit to him, for the reason 
that, even though the market value of the stock should at some 
time during the fifteen months period exceed $20 per share, yet 
Ambrose would, by virtue of the option, have the right at such 
time to purchase four shares at the rate of $20 per share. Any 
act which is a benefit to one party or a disadvantage to the other 
is a valuable consideration. Buchanan vs. International Bank, 
78 il. 500; Burch vs. Hubbard, 48 Ill. 164. The disadvantage 
to the company by the assumption of this obligation, and the cor- 
responding privilege or benefit conferred upon Ambrose consti- 
tute the valuable consideration. It is therefore wholly immate- 
rial that the option had no market value, or that the market value 
of the shares of stock did not, during the time the option was 
in force, exceed $20 per share, or that during such period Am- 
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brose could have purchased stock of the company in the open 
market at less sum per share and evidence offered by the appel- 
lant to prove such immaterial facts was properly excluded. 


Appellant contends, however, that a construction of the act 
which includes within its prohibitions a transaction not amounting 
to a discrimination renders the act in that respect unconstitution- 
al and void because such prohibition would relate to a subject 
not expressed in the title of the act, in contravention of section 
13 of article 4 of the Constitution of this state. The main pur- 
pose of the act, as expressed in the title and as apparent from its 
provisions, is to prevent unjust discrimination between insurants 
of the same class and equal expectation of life, and any means 
reasonably adapted to accomplish that purpose is within the title 
of the act. Larned vs. Tiernan, 110 Ill. 173; Cohn vs. People, 
149 Ill. 486, 37 N. E. 60, 23 L. R. A. 821, 41 Am. St. Rep. 304. 
The Constitution is obeyed if all the provisions relate to one sub- 
ject indicated in the title and are parts of it, or incident to it, or 
reasonably connected with it, or in some reasonable sense auxi- 
liarly to the object in view. It is not required that the subject 
of the act shall be specifically and exactly expressed in the title, 
or that the title should be an index of the details of the act. Rit- 
chie vs. People, 155 Ill. 98, 40 N. E. 454, 29 L. R. A. 79, 46 Am. 
St. Rep. 315; Bobel vs. People, 173 Ill. 19, 50 N. E. 322, 64 Am. 
St. Rep. 64; Boehm vs. Hertz, 182 Ill. 154, 54 N. E. 973, 48 L. 
R. A. 575. One of the most effective means that could be 
adopted to prevent unjust discrimination between insurants is 
the requirement that each policy issued by the company shall 
contain every advantage or valuable consideration given by the 
company to the insurant. It imposes no hardship upon the com- 
pany, but, by relieving the state of the burden of proving that some 
valuable consideration or advantage given to one or more insur- 
ants, but not expressed in the policy, was not given to all other 
insurants of the same class, is a valuable aid to the accomplish- 
ment of the main purporse of the act in rendering the enforce- 
ment of the provisions against unjust discrimination more effect- 
ual. The provision is reasonably adapted to accomplish the main 
purpose of the act, and is auxiliarly thereto, and is therefore 
within the title of the act. 

Appellant contends that the act deprives life insurance com- 
panies of property without due process of law, in violation of the 
fifth and fourteenth amendments to the federal Constitution and 
in violation of section 2 of article 2 of the Constitution of this 
state, and also contravenes section 22 of article 4 of the Con- 
stitution of this state, prohibiting local or special law granting to 
any corporation, association, or individual any special or exclu- 
sive privileges, immunity, or franchise whatever. The basis for 
this contention is the fact that the last section expressly excludes 
from the operation of the act fraternal associations dispensing 
aid or benefits to members or their heirs or legal representatives, 
thus imposing burdens and penalties upon life insurance com- 
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panies which are not imposed upon fraternal associations. The 
constitutional provisions above mentioned do not prohibit the Le- 
gislature from forming classes for the purpose of police regula- 
tion, if they do not arbitrarily discriminate between persons in 
substantially the same situation. Lasher vs. People, 183 Ill. 226, 
55 N. E. 663, 47 L. R. A. 802, 75 Am. St. Rep. 103; Christy vs. 
Elliott, 216 Ill. 31, 74 N. E. 1035, 1 L. R. A. (N. S.) 215, 108 
Am. St. Rep. 196; Lowe vs. State of Kansas, 163 U. S. 81, 16 
Sup. Ct. 1031, 41 L. Ed. 78; Missouri Pacific Railway Co. vs. 
Mackey, 127 U. S. 205, 8 Sup. Ct. 1161, 32 L. Ed. 107. The only 
question, therefore, necessary to be considered in disposing of 
these constitutional questions is whether any distinction exists 
between insurance companies and fraternal associations which 
justifies the imposition of the burdens and penalties prescribed 
by the act upon the former and not upon the latter. 

That there is a fundamental difference between life insurance 
companies, on the one hand, and those organizations commonly 
known as fraternal associations, fraternal beneficiary societies, 
or mutual benefit societies, on the other hand, requiring separate 
codes for the management and regulation of each, has been re- 
cognized by the Legislature of this state and by this court ever 
since such associations or societies came into general use as a 
means of furnishing aid to members and to families of deceased 
members. The first legislative recognition of this distinction 
appeared in 1874 in the form of an amendment to section 31 of 
the act concerning corporations, under which act such associa- 
tions or societies were then organized as corporations not for 
pecuniary profit, by which it was provided that “associations and 
societies which are intended to benefit the widows, orphans, heirs 
and es of deceased members thereof, and where no annual 
dues or premiums are required, and where the members shall 
receive no money as profit or otherwise, shall not be deemed insur- 
ance companies.” Hurd’s Rey. St. 1877, c. 32, § 31. This dis- 
tinction has been consistently maintained by the Legislature ever 
since by declaring that such associations or societies shall not be 
deemed insurance companies by expressly exempting them from 
the acts passed to regulate life insurance companies and by enact- 
ing separate codes for their organization and control. In Rail- 
way Conductors’ Ass’n vs. Robinson, 147 Ill. 138, 35 N. E. 168, 
we recognized such distinction and the propriety of treating such 
associations as a class distinct from life insurance companies in 
the following language: ‘The object and purpose of these pro- 
visions exempting mutual benefit associations from the character 
and status of insurance companies becomes apparent when we 
examine the general insurance laws of the state, and especially 
the ‘Act to organize and regulate the business of life insurance,’ 
approved March 26, 1869 (Laws 1869,.p. 229). That act sub- 
jects every life insurance company incorporated or doing business 
in this state to a variety of rules, and requires of them the per- 
formance of various duties which would be both oppressive and 
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inappropriate as applied to mutual benefit societies. Before any 
of these societies had been organized or any law enacted pro- 
viding for their organization the Legislature had passed general 
statutes providing for the organization and government of both 
fire and life insurance companies and for the regulation of the 
entire business of fire and life insurance, and requiring all com- 
panies engaged in that business to comply with the rules pre- 
scribed by those statutes. Subsequently, when mutual benefit 
societies began to be organized and that form of life insurance 
came into use, it became apparent that it would be impracticable 
to subject those societies to the same code of rules and regula- 
tions already in force for the government of the business of life 
insurance and that an essentially new system of rules was re- 
quired.” 

That this distinction which has at all times been observed in this 
State is sound and that the act in question does not arbitrarily 
discriminate between persons in substantially the same situation, 
is apparent when the purposes for which life insurance companies 
and fraternal associations are formed and their methods of doing 
business are considered. Life insurance companies are organized 
to engage in the business of insuring the lives of persons for pro- 
fit. They are authorized to combine, and frequently do combine, 
with the contract of insurance other features, such as the pay- 
ment of annual dividends to the insured, and the payment of the 
face of the policy, together with dividends, to the insured in case 
he survives a certain period. The whole scheme of such insur- 
ance is that of a business transaction between the company and 
the insurant in which the object of the company is te obtain profit 
from the transaction, and there exists on the part of the company 
or its agents, in competing with other companies engaged in the 
same line of business, an incentive to reduce the profits in indi- 
vidual transactions, if necessary to obtain the business, by fur- 
nishing insurance at less than-the established rate therefor or by 
giving some advantage or valuable consideration not given to 
other insurants of the same class and of equal expectation of life, 
thus creating inequality and making discrimination between poli- 
cyholders. The primary object of fraternal associations is to 
obtain social intercourse among the members and to furnish relief 
and assistance to members and persons dependent upon them— 
not upon a commercial or business basis, but upon the broad prin- 
ciple of friendship and brotherly love. The insurance feature is 
but an incident to the main purpose of organization. It is 
limited to the payment of benefits to members and to persons 
dependent upon them, and is conducted, not for the purpose of 
gain or profit to the association, but to further the benevolent 
purposes of its organization. There being no element of profit 
to the association in the contract by which it agrees to pay to the 
member, or upon his death ‘to certain persons dependent upon 
him, the amount specified in the benefit certificate, the incentive 
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to give benefits or advantages to one which are not given to all 
is lacking. 

For the reason above indicated, the act in question does not 
contravene the sections of the federal and state Constitutions re- 
lied upon by appellant. 

Appellant contends that the evidence failed to establish the 
agency of the person soliciting the insurance from Ambrose and 
the execution of the policy of insurance and stock option by the 
company. While no direct evidence was produced showing the 
appointment or authority of the agent or the execution of the 
policy or stock option by the company or the genuineness of the 
signatures thereto, the facts and circumstances proven upon the 
trial would satisfy any reasonable mind of such agency and of 
the execution and issuance of the policy and stock option by ap- 
pellant. 


Appellant complains of the action of the court in refusing to 
submit to the jury special questions of fact, as requested by it. 
The first of these interrogatories asked the jury to find whether 
Ambrose paid for the policy in question. The evidence was un- 
contradicted that Ambrose had given to the company his promis- 
sory note for the amount of the first premium at the time the 
policy was delivered to him, but that the note had never been 
paid. One of the conditions of the policy was that it should not 
take effect until the first premium thereon had been paid in full, 
and appellant contended in the circuit court, and contends here, 
that the first premium not having been paid the policy was not in 
force and there being no valid policy existing, there could be no 
offense under the statute. An unconditional delivery of the 
policy, however, operates as a waiver of the premium, notwith- 
standing an express provision therein that the company shall not 
be liable until the premium is actually paid. 1 Joyce on Insur- 
ance, § 79; 25 Cyc. 726; Eclectic Life Ins. Co. vs. Fahrenkrug, 68 
Ill. 463. The special question of fact called for a finding upon 
an immaterial matter, and was properly refused. The third and 
fourth interrogatories asked the jury to find whether the option 
had any market value, and, if so, to state what that value was. 
For reasons already given these questions were wholly immaterial. 
The fifth and sixth of these interrogatories might properly have 
been submitted to the jury, but, inasmuch as the questions thereby 
presented had been established by the plaintiff and had not been 
controverted by any evidence in the case, the finding of the jury 
thereon could only have been in conformity with the plaintiff's 
proof, and appellant was not prejudiced by the action of the court 
in refusing to so submit them. 

Complaint is also made of the action of the court in refusing 
certain instructions offered by appellant. None of them contained 
correct statements of the law applicable to the case, and they were 
therefore properly refused. 

The judgment of the circuit court is affirmed. 

Judgment affirmed. 
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Note by the Editor of the Insurance Law Journal. 


The question might be raised in connection with this case whether 
the note given for the premium was not given for a rebate in violation of 
law and, therefore, was without consideration and uncollectible, thus 
rendering the insurance invalid. Such was the decision in actions to en- 
force payment on a premium note in Heffron vs. Daly, 133 Mich. 613; 
Citizens’ Life Ins. Co. vs. Commissioner, 127 Mich. 85; Tillinghast vs. 
Craig, 17 Ohio Cir. Ct. Rep. 531. But the company might well be es- 
topped from pleading such invalidity. The prohibited insurance must 
have a effected to come within the law. People vs. Ins. Co., 72 IIl. 
App. 569 

While it would seem clear that the provision in the statute requiring 
the consideration to be fully expressed in the policy had been violated, 
and that the company was therefore liable to the penalty, whether the 
transaction was in itself an illegal discrimination would depend on 
whether it was offered alike to all members of the same class and equal 
expectation. An agreement to make a loan in consideration of the in- 
surance is not a discrimination (Ky. vs. Ins. Co., 107 Iowa 446), nor is a 
tontine dividend policy, though it benefits those who survive at the ex- 
pense of the short livers. Rothschild vs. Ins. Co., 97 Ill. App. 547. The 
courts look to see whether the intent and spirit of the act has been vio- 
lated. Thus an agreement making one a member of an advisory board, 
carrying with it certain advantages over those not members, was held a 
violation. State Life Ins. Co. vs. Strong, 127 Mich. 346. But the issue of 
a preliminary term policy with a lower premium for the first year is not 
a discrimination, since the holders of such policies are of a different 
class from the holders of level premium contracts. Bankers’ Life Ins. Co. 
vs. Howland, 73 Vt. 1. 

What constitutes a class within the meaning of the statute depends 
on the character of the discrimination. In the cases of Bankers’ Life Ins. 
Co., supra, and Rothschild, supra, the classes were distinct, even though 
of like age or expectation, ‘because insured was under a different form of 
contract which was open to all, and which in effect granted no special 
advantage to the purchaser. On the other hand, in State Life Ins. Co., 
supra, anc Robinson vs. Wolf, 27 Ind. App. 683, the favor granted was 
one to which all policyholders as a class were equally entitled. The anti- 
discrimination statute was originally designed to prohibit the charge of 
higher premiums to persons of color, and has always been regarded as 
prohibitory of race discrimination. it may be questioned whether this 
view is strictly correct unless it.can be shown that both races have an 
equal expectation of life. A discrimination to be valid must rest on the 
sameness of the class from an insurance standpoint. It is not an illegal 
discrimination to charge different rates for the two sexes, nor for sound 
and impaired lives, nor to grant only limited term policies to certain 
classes of lives, since all are based on different life expectations. 
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UNITED STATES SUPREME COURT. 


WILSON R. HUNTER Piff. in Err., 
US. 


MUTUAL RESERVE LIFE INSURANCE COMPANY ert au.* 


FOREIGN COMPANY—WHAT IS “DOING BUSINESS.” 


1, The receipt by a foreign insurance company at its home office of pre- 
miums upon policies theretofore issued, together with four isolated 
acts extending over a period of three years, consisting in rewriting 
an existing policy, sending a check in payment of a policy, to be 
delivered upon receipt of certain unpaid assessments, and two ad- 
justments within the state of claims which have accrued, do not con- 
stitute doing business within the state after the company’s asserted 
withdrawal therefrom in good faith, so as to preclude it from re- 
voking its designation of the state insurance commissioner as its 
agent to receive service of process. 


[For other cases, see Insurance, Cent. Dig. § 17; Dec. Dig. § 16.] 


[For other definitions, see Words and Roses, vol. 3, pp. 2155-2160; vol 
8, pp. 7640-7041. ] 


SERVICE ON FOREIGN COMPANY—REVOKING DESIGNATION 
OF STATE OFFICER. 

2. A foreign insurance company upon withdrawing from the state in 
good faith, to escape the compulsion of N. C. act of February 10, 
1899, requiring it to become a domestic corporation if it desires to 
continue to do business in the state, may revoke its appointment of 
the state insurance commissioner as its agent ‘to receive service of 
process, so far as claims of citizens of other states are concerned, 
which are assigned after such withdrawal to a resident of the state 
for collection, although N. C. Laws 1899, chap. 54, continues the au- 
thority of the commissioner in force and irrevocable so long as any 
liability of the company shall remain — in the state. 


[For other cases, see Insurance, Dec. Dig. $ 22.] 


In error to the Court of Appeals of the State of New York 
to review a judgment which modified a judgment of the Appellate 
Division of the Supreme Court for the Second Department of 
that state, enforcing, upon the submission of an agreed case, 
certain foreign judgments recovered upon policies of life insur- 
ance. Affirmed. 

See same case below, 184 N. Y. 136,—L. R. A. (N. S.)—, 76 
N. E. 1072, 6 A. & E. Ann. Cas. 291. 


The facts are stated in the opinion. 


Mr. Pau Armirack, for Plaintiff in Error. 

Messrs. WiLLIAM HeEpsurN RussELL., Grorce W. FIELD, 
Frank H. Puarr, and WiLLIAM BEVERLY Winstow, for De- 
fendant in Error. 


* Decision rendered, Dec. 12, 1910. 31 Sup. Ct. Rep. 127. 
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McKEnnaA, J., delivered the opinion of the court. 

This writ of error is prosecuted to review a judgment of the 
court of appeals of the state of New York, modifying a judg- 
ment of the supreme court of that state. The judgment of the 
court of appeals was remitted to and made the judgment of the 
latter court. 

The action was brought by Hunter, whom we shall call plain- 
tiff, against the insurance company, which we shall refer to as 
defendant, upon five judgments obtained in the state of North 
Carolina, recovered by one Emrick Wadsworth, a citizen of 
North Carolina, and owned by plaintiff. The judgments were 
recovered upon policies of insurance issued by defendant, one of 
which was issued to a citizen of North Carolina while defendant 
was doing business there, the others to citizens of New York and 
New Jersey. They were assigned to Wadsworth long after 
defendant had attempted to remove from North Carolina. Judg- 
ment was rendered for their full amount with interest and costs, 
to wit, the sum of $9,965, by direction of the appellate division of 
the court, to which the case was submitted upon an agreed state- 
ment of facts. The court of appeals reduced the same by the 
amount of the four judgments recovered on the policies issued in 
New York and New Jersey. The federal question presented is 
whether due faith and credit was refused to the judgments in 
violation of the Constitution of the United States. 

The judgments were obtained by default, after service made 
upon the insurance commissioner of the state. The decision of 
the case turns upon the validity of the service. 

The defendant is a life insurance company, organized under the 
laws of New York. Prior to March 13, 1899, it was duly admit- 
ted to do business in the state of North Carolina, it complying 
with the laws of the state successively passed, which required 
insurance companies to appoint agents upon whom service of 
process could be made. 

On March 6, 1899, the legislature passed a law known as the 
Willard law. The law prescribed that no foreign insurance com- 
pany should do business in the state until it had, by a duly exe- 
cuted instrument, filed in the office of the secretary of state, con- 
stituted and appointed the insurance commissioner its true and 
lawful attorney, upon whom all lawful process in any action or 
legal proceedings might be served, and agreed that such service 
should have the same force and validity as if served on the com- 
pany, and that “the authority thereof” should “continue in force 
irrevocable so long as any liability of the company” should 
“remain outstanding in this commonwealth.” Chapter 54 of the 
Laws of 1899. 

On or about the 13th of April, defendant executed the power 
of attorney required, and thereupon a license was issued to it to 
do business, as provided by law, under which it did business in the 
state for a time. 

The legislature which passed the Willard law passed also a law 

L Vol. XL.—12. 
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called the Craig act, by which it was provided that any foreign 
insurance company desiring to do business in the state after June 
1 then ensuing must become a domestic corporation of the state. 
There were severe penalties prescribed for the violation of the 
act. The company was subjected to a penalty of $200 a day for 
every day it “continued to operate or do business without having 
complied with the requirements of the act,” and it was deprived 
of the right of suing in the state courts, or to enter into any new 
contracts, or enforce those it had made. In addition to the 
penalty of $200, it was subjected to a penalty of $500 for each 
day that it did business after the lst day of June, 1899, “without 
first becoming a domestic corporation.” 

The act took effect on the 10th of February, 1899. In May of 
that year the board of directors of defendant passed a resolution 
to withdraw from the state, and to dispense with and terminate 
the services of all of its agents. It also revoked the authority of 
the insurance commissioner to act as its attorney to receive service 
of process. A certified copy of the resolution was served on the 
commissioner, and the agents of the company were withdrawn 
from the state, the premiums upon the policies theretofore issued 
by it being remitted by mail to its home, where the policies 
and premiums were payable, and losses upon policies being paid 
by check from its office. Outside of this the record shows four 
transactions: (1) The rewriting of a policy of insurance in 1899, 
Originally issued in 1886, which was mailed from its office in New 
York; (2) sending a check in payment of a policy issued prior to 
May 17, 1899, to be delivered upon receipt of certain unpaid 
assessments ; (3) the adjustment in North Carolina, in June, 1902, 
of a loss upon a policy issued in Washington, District of Columbia, 
the beneficiary having removed to North Carolina; (4) the adjust- 
ment, by an attorney employed for the purpose, of a claim upon a 
policy written in North Carolina prior to May 17, 1899. The two 
first transactions were prior to the beginning of the actions in 
which the judgments were recovered, and the two last were sub- 
sequent to that time. These are the transactions upon which 
plaintiff relies to establish that defendant was doing business at 
that time in the state. 

Three of the policies upon which judgment were recovered were 
issued in the State of New York long prior to the year 1899. The 
fourth policy was issued in New Jersey, also prior to 1899. The 
assignments to Wadsworth were made in December and January, 
1902, and the suits were begun on January 20, 1902. 

There is no controversy over the power of the state to pass the 
Willard and Craig acts, so called, or to make their provision con- 
ditions upon which foreign insurance corporations could do 
business in the state. The controversy is over the duration of the 
conditions. The decision upon that, plaintiff contends, depends 
upon the question whether the insurance company was doing 
business in the state at the time the actions on the policies were 
brought and process served; and, insisting that it was, cites Con- 
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necticut Mut. L. Ins. Co. vs. Spratley, 172 U. S. 602, 43 L. ed. 
569, 19 Sup. Ct. Rep. 308; Mutual Reserve Fund Life Asso. vs. 
Phelps, 190 U. S. 147, 47 L. ed. 987, 23 Sup Ct. Rep. 707. Plain- 
tiff further insists that, even if it be assumed that defendant had 
withdrawn from the state in good faith, and had ceased to do 
business therein after May 18, 1899, it was still liable to be sued 
in the courts of the state “in any action or local proceeding of 
every nature of which the courts of North Carolina had jurisdic- 
tion,” and that the insurance commissioner was its agent to re- 
ceive service of process. This contention is based on the provision 
of the statute which continues the authority of the commissioner 
‘in force and irrevocable so long as any liability of said company 
remains outstanding in said state.” 

If the situation of defendant, regarding what it had done and 
its obligations, was exactly expressed by the contentions of plain- 
tiff, they might be irresistible. But not only the Willard act, but 
the Craig act, must be considered in determining defendant’s con- 
duct. It had done business in the state, and the former act be- 
came a part of its obligations to its policyholders. The latter act 
imposed new conditions upon it, and as an alternative to com- 
pliance with them, required it to remove from the state. An 
evasion of the requirement was, as we have seen, severely penal- 
ized. Money penalties, one of $200 and one of $500, for every 
day it should do business after lst of June, 1899, were imposed 
upon it, and no contract it should make or had made could be 
enforced in the courts of the state. Such were the alternatives 
presented by the Craig act. In other words, defendant was 
given the choice to become a domestic corporation or go out of 
the state. It chose to go out of the state, and adopted the only 
way it could to do so. We think such course was open to it, and 
we see no reason to question its good faith. 

It is however, contended that defendant “persisted in doing 
business in the state, and was so found at the time of the service 
of process in question.” Four instances are adduced to sustain 
the contention, two of which occurred in 1899 and two in 1902. 
These instances have no relation to one another, and no relation 
to the transactions upon which the judgments were based. Be- 
tween the first two and the last two there was an interval of three 
years, and yet it is insisted that there was such connection between 
them that they constituted doing business continuously in the 
state, and the defendant was hence precluded from revoking its 
power of attorney to the insurance commissioner. The contention 
of plaintiff, so far as based on the instances adduced, encounters 
a great difficulty. They were not new business. They related 
to old transactions, and were intended only to fulfil their obliga- 
tions. This was the plain duty of defendant,—a duty which it 
could not evade, nor could the state even prevent it. Bedford vs. 
Eastern Bldg. & L. Asso. 181 U. S. 227, 45 L. ed. 834, 21 Sup. 
Cet. Rep. 597. Between doing business for such purposes and 
doing business generally there is quite a difference. If not, the 
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consequences are somewhat serious. The Craig act, as we have 
seen, imposes a penalty of $700 a day for each day after the Ist 
day of June, 1899, that a foreign corporation shall do business 
in the state without conforming to the provisions of the act. 

Plaintiff however, presses with earnestness, in support of his 
contention, the following cases: Connecticut Mut. L. Ins. Co. vs. 
Spratley, 172 U. S. 602, 43 L. ed. 569, 19 Sup. Ct. Rep. 308; 
Mutual Reserve Fund Life Asso. vs. Phelps, 190 U. S. 147, 47 L. 
ed. 987, 23 Sup. Ct. Rep. 707; Mutual Reserve L. Ins. Co. vs. 
Birch, 200 U. S. 612, 50 L. ed. 620, 26 Sup. Ct. Rep. 752; Com- 
mercial Mut. Acc. Co. vs. Davis, 213 U. S. 245, 53 L. ed 782. 
29 Sup. Ct. Rep. 445. 

In the Spratley Case the life insurance policy which was the 
subject of the suit was issued by the insurance company when it 
was concededly present and doing business in the state of Tennes- 
see. The service was upon an agent by the name of Chaffee, sent 
to investigate into the circumstances of the death of Spratley and 
the claims of his widow. These facts distinguish the case from 
the one at bar. But certain language of the court is quoted to 
establish, not only was the insurance company so doing business 
in the state as to justify service of process upon the agent ap- 
pointed by the company, but doing business generally. The court. 
through Mr. Justice Peckham, said :— 

“We think the evidence in this case shows that the company 
was doing business within the state at the time of this service of 
process. From 1870 until 1894 it had done an active business 
throughout the state by its agents therein and had issued policies 
of insurance upon the lives of citizens of the state. How many 
policies it had issued does not appear. Its action in July, 1894, 
in assuming to withdraw from the state, was simply a recall of 
its agents doing business therein, the giving of a notice to the 
state insurance commissioner, and a refusal to take any new risks 
or to issue any new policies within the state. Its outstanding polli- 
cies were not affected thereby, and it continued to collect the pre- 
miums upon them and to pay the losses arising thereunder, and it 
was doing so at the time of the service of process upon its agent.” 

And further : 

“It cannot be said with truth, as we think, that an insurance 
company does no business within a state unless it have agents 
therein who are continuously seeking new risks, and it is contin- 
uing to issue new policies upon such risks. Having succeeded 
in taking risks in the state through a number of years, it cannot 
be said to cease doing business therein when it ceases to obtain 
or ask for new risks or to issue new policies, while at the same 
time its old policies continue in force and the premiums thereon 
are continuously paid by the policyholders to an agent residing in 
another state, and who was at once the agent in the state where 
the policyholders resided. This action on the part of the com- 
pany constitutes doing business within the state, so far as is 
necessary, within the meaning of the law upon this subject. And 
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this business was continuing at the time of the service of process 
on Mr. Chaffee in Memphis.” 

This reference to the law in the state must be considered. A 
statute of the state provided that process might be served upon 
any agent of a corporation doing business in the state, found 
within the county where the suit was brought, no matter what 
character of agent such person might be, and in the absence of 
such an agent it should be sufficient to serve process upon any 
person found in the county who represented the corporation at 
the time of the transaction out of which the suit arose took place. 
It was under this statute that service was made upon Chaffee. 
This service was held good, this court saying, in addition to what 
has been quoted above: “Even though we might be unprepared 
to say that a service of process upon ‘any agent’ found within 
the county, as provided in the statute, would be sufficient in the 
case of a foreign corporation, the question for us to decide is 
whether, upon the facts of this case, the service of process upon 
the person named was a sufficient service to give jurisdiction to 
the court over this corporation.” 

Further explanation of the language of the court is contained 
in the following passage: 

“A vast mass of business is now done throughout the country 
by corporations which are chartered by states other than those in 
which they are transacting part of their business, and justice re- 
quires that some fair and reasonable means should exist for 
bringing such corporations within the jurisdiction of the courts of 
the state where the business was done, out of which the dispute 
arises.” (Italics ours.) 

Mutual Reserve Fund Life Asso. vs. Phelps is distinguished 
from the case at bar by the same features that distinguish the 
Spratley Case from it. The suit was brought by a citizen of the 
state of Kentucky upon a policy issued when the association was 
doing a general business in the state through regular agents, under 
a license from the state. The commissioner subsequently canceled 
its license, and it withdrew its agents from the state. The service 
of process in the action was nevertheless made upon the commis- 
sioner and sustained. It was stipulated by the parties that out- 
standing policies were continued in force after the action of the 
commissioner, on which the association had collected and was 
collecting dues, premiums, and assessments, and this court held, 
on the authority of the Spratley Case, that the association was 
doing business in the state. These general words must be quali- 
fied, as we have seen, like words in the cited case should be 
qualified, to protect transactions which had been entered into, 
and to give them the benefit of the law in view of which 
they were made. This court said: “The plaintiff was a 
citizen of Kentucky and the cause of action arose out of transac- 
tions had between the plaintiff and defendant while the latter was 
carrying on business in the state of Kentucky, under license from 
the state.” And it was said of the statute that it and “other kin- 
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dred statutes enacted in various states indicate the purpose of the 
state that foreign corporations engaging in business within its 
limits shall submit the controversies growing out of that business 
to its courts and not compel a citizen for such a controversy to 
seek, for the purpose of enforcing his claims, the state in which 
the corporation had its home.” 

Mutual Reserve L. Ins. Co. vs. Birch was a like case. Certain 
judgments which were sued on in New York were obtained in 
actions upon policies issued when the insurance company was 
doing its regular business in the state of North Carolina, and 
antedated its resolution to withdraw from the state. The case 
was rested in the court of appeals of New York on Woodward 
vs. Mutual Reserve L. Ins. Co. 178 N. Y. 490, 102 Am. St. Rep. 
519, 71 N. E. 10. It was said in that case that the stipulation 
of the company in regard to service of process became an obli- 
gation of the company precisely as though it “had been incorpo- 
rated in the policies; and thereafter, whether the company 
continued to do business in the state or not, policyholders could 
commence action by service upon the secretary of state,” sub- 
sequently changed to the insurance commissioner. Woodward vs. 
Mutual Reserve L. Ins. Co. was cited by this court in its opinion 
sustaining the judgment in the Birch Case. 

Commercial Mut. Acc. Co. vs. Davis has the same character- 
istics as the case which we have reviewed, and needs no other 
comment than that it repeated the doctrine of the other cases. 

The first contention of plaintiff is therefore untenable. The 
next contention is that, even if defendant did withdraw from the 
state in good faith, the authority to the insurance commissioner 
to receive service of process continued as long as the company 
had outstanding liabilities in the state. And this, it is insisted, 
constituted the duration of the authority not only for causes of 
action arising in the state, but for causes of action arising in other 
states. In other words, that the language of the statute is not 
limited by ts purpose to protect the resident policyholders of 
the company, but for the benefit of every litigant upon any cause 
of action ; and, to use the graphic language of the court of appeals, 
to “perpetuate a local forum to which, under guise of an assign- 
ment to some resident, nonresidents of far distant states might 
flock for the purpose of instituting litigation upon contracts issued 
to them at their homes, against a corporation there readily sub- 
ject to service, and which long before had attempted in good faith 
to withdraw from the jurisdiction thus hunted out.” [184 N. Y. 
144,—L. R. A. (N. S.)—, 76 N. E. 1074, 6 A. & E. Ann. Cas. 
294, 

Dis is certainly the logical consequence of plaintiff’s conten- 
tion, and to sustain it he relies upon Johnston vs. Trade Ins. Co. 
132 Mass. 432; Wilson vs. Martin-Wilson Automatic Fire Alarm 
Co. 149 Mass. 24, 20 N. E. 318; Biggs vs. Mutual Reserve Fund 
Life Asso. 128 N. C. 5, 37 S. E. 955. A statute like that of 
North Carolina was construed in the Massachusetts case, and 
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therefore the construction given to it is instructive. In all of the 
cases the corporation had “a domicile of business in the common- 
wealth,” to use the language of the supreme judicial court of 
Massachusetts, and the court recognized that the right to sue upon 
cause of action arising in another state was not within “the main 
purpose” of the statute passed on; indeed, that it “was not framed 
for that purpose,” but decided that “the words ‘all lawful pro- 
cesses in any action or proceeding’ must be held to include all 
actions which might lawfully be brought against a company thus 
having a domicile of business in this commonwealth.” In Wilson 
vs. Martin-Wilson Automatic Fire Alarm Co. the contract sued 
on was made in the state, and was to be performed there. 

In Biggs vs. Mutual Reserve Fund Life Asso. the policy on 
which the action was based was issued to a resident of the state. 
The language of the court was quite general. The court did not 
discuss whether it was “ ‘ceasing to do business in the state’ 
to transact that business through agents located outside of 
the state, by means of the mail,” though it may be said that the 
court expressed doubt of it by referring to the Spratley Case. 
It was said: 

“It is sufficient to point out that the statute requires the power 
of attorney to be irrevocable, not ‘as long as the company con- 
tinues to do business’ in this state, but as long as ‘any lability of 
the company remains outstanding’ in this state, and the contract 
with the state, as expressed in the power of attorney filed by the 
company, so specifies. No amount of authorities having a more 
or less fancied analogy can overcome these plain words of the 
statute, and of the power of attorney drawn and filed in confor- 
mity thereto. Green vs. Equitable Mut. Life & Endowment 
Asso. 105 Iowa, 628, 75 N. W. 635; Ben Franklin Ins. Co. vs. 
Gillett, 54 Md. 213.” 

This general language must be considered in reference to the 
case,—a conclusion which is justified by the decision of the court 
in Moore vs. Mutual Reserve Fund Life Asso. 129 N. C. 31, 39 
S. E. 637, where it is said that the state, having the right to pre- 
scribe the terms upon which the insurance company might carry 
on its business in the state, and the company, “being permitted, 
proceeded to make contracts with citizens of the state, and be- 
came liable to them under these contracts. One of the provi- 
sions upon which defendant was allowed to do business here was 
that James R. Young, insurance comissioner, and his successors 
in office, should be constituted its agent, upon whom service of 
process might be made, and that said agency should continue so 
long as the defendant had any liabilities remaining unsatisfied 
in this state, arising from or out of its said business of insurance.” 
As to the revocation of the authority of the commissioner, the 
court said: 

“Tt is conceded that, as a general rule, a principal has the right 
to revoke a power of attorney at any time, whether it is in terms 
irrevocable or not. But to this general rule there are well-estab- 
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lished exceptions, as to where it is coupled with an interest, or 
where it is contractual in its nature, given for a consideration and 
for the protection of someone or some interest. In our opinion 
this power falls under this exception to the general rule. It was 
contractual in its nature, was given upon consideration that 
defendant should have the right to carry on its business in this 
state and for the protection of those who should deal with the 
defendant.” 

Manifestly; this means who should deal with the defendant in 
the state. The facts in the case at bar are different from the cited 
cases. The policies upon which the four judgments were re- 
covered were not issued in North Carolina and, not having been 
issued under the faith of its laws, are not entitled to their re- 
medial sanction. The facts in this case are also different from 
those in the Massachusetts case. Defendant did not have “a 
domicile of business” in the state, nor were the contracts to be 
performed there. It in good faith withdrew from the state,— 
withdrew, indeed, under the compulsion of law. We say “under 
compulsion of law,” for clearly the Craig act required that as an 
alternative to compliance with its provisions. It presented a 
choice to defendant of one of two courses. Defendant accepted 
one of them, that is, withdrew from the state, and revoked the 
power which it had given to the insurance commissioner to accept 
service for it. Revoked it as far as it could do so. It could not 
revoke it as any “interest or right founded or created upon faith 
thereof.’ and which “required its perpetuation and continuance,” 
as the court of appeals has correctly said, and we think with that 
learned court, that it would be extremely inequitable to regard it 
as irrevocable to plaintiff and those in his situation. Indeed, it is 
not within the contemplation of the statute that the authority to 
the commissioner is to be available to those in the situation of 
plaintiff. 

Judgment affirmed. 


——— -@+@—---— 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


ROSE 
US. 
FRANKLIN LIFE INS. CO.* 


FORFEITURE — NONPAYMENT OF DUES—STATUTES—CON- 
STRUCTION—TECHNICAL TERMS. 


In construing Rev. St. 1899, § 7897 (Ann. St. 1906, p. 3752), which pro- 
vides that policies shall not be forfeited by reason of nonpayment of 


ee ee ee ethan 
* Decision rendered, Nov. 29, 1910. Rehearing Denied, Dec. 9, 1910. 1382 S. W. 
Rep. 613. 
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premiums where three-fourths of the net value of the policy is suffi- 
cient to secure temporary insurance, etc., “net value” is a technical 
term, and is to be taken in its technical sense. 

{for other cases, see Insurance, Dec. Dig. § 350.] 


PREMIUMS—“NET VALUE”—STATUTES. 

The “net value” of an insurance policy as computed under Rev. St. 1899, 
§ 7897 (Ann. St. 1906, p. 3752), is the excess of the total premiums 
paid, plus 4 per cent compound interest, over the actuarial cost of in- 
surance. 


[For other cases, see Insurance, Dec. Dig. § 350.] 
[For other definitions, see Words and Phrases, vol. 5, pp. 4782-4783.] 


PREMIUMS—NET VALUE—“GROSS PREMIUMS.” 


“Gross premiums” include the net premium and loading, usually imposed 
on a policy, to pay expenses of the company and yield a profit to the 
insurer. 

{For other cases, see Insurance, Dec. Dig. § 350.] 

{For other definitions, see Words and Phrases, vol. 8, p. 7675.] 


PREMIUMS—NET VALUE—COMPUTATION—STATUTE. 

Under Rev. St. 1899, § 7897 (Ann. St. 1906, p. 3752), the computation of 
the net value is to be made upon the premiums as paid, and according 
to the actuarial cost of insurance and not upon an artificial standard, 
independent of the kind of policy or rate of premium. 

|For other cases, see Insurance, Dec. Dig. § 350.] 


\CTIONS UPON POLICIES—EVIDENCE—EXPERT EVIDENCE— 
EFFECT. 


In an action on an insurance policy, under Rev. St. 1899, § 7897 (Ann. 
St. 1906, p. 3752), providing for nonforfeiture because of lapse, etc., 
the evidence of an actuary as to the net value of a policy, based upon 


computations, founded on an erroneous construction of the statute’s 
requirements as to the elements of the computation, was wholly 
worthless. 


|For other cases, see Insurance, Dec. Dig. § 370.] 


PREMIUMS—NET VALUE—AMOUNT OF PREMIUM. 

In computing the net value of a policy, such net value being based upon 
the excess of premiums actually paid over the cost of insurance, the 
net value is not greater in proportion to the smallness of the pre- 
mium because the insured receives a greater benefit for his money, 
this reason being supported by the construction of Rev. St. 1909, § 
6925, intended to secure the solvency of insurance companies which 
charges them as a liability with a reserve sufficient to meet all policy 
obligations. 

|For other cases see Insurance, Dec. Dig. § 350.] 


Appeal from Circuit Court, Lincoln County; James D. Bar- 
nett, Judge. 

Action by Susie S. Rose against the Franklin Life Ins. Com- 
pany. From a judgment for plaintiff, defendant appeals. Re- 
versed. 

This is an action on a policy of life insurance for $2,000, 
issued to Thomas M. Rose on the 2d day of July, 1900. The 
plaintiff is his widow and the beneficiary in the policy. The said 
policy contained provisions in substance as follows :-— 
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“The Franklin Life Insurance Company hereby promises to 
pay $2,000 on receipt of satisfactory proofs of death of Thomas 
M. Rose, provided this policy is then in force, to Susie S. Rose, 
if living. This insurance is granted in consideration * * * of 
the payment in advance of $36.54 and of the payment of a like 
amount on or before the second day of July in every year follow- 
ing until premiums for the term of five years have been duly paid; 
and of the further payment of the life rate premium of $70.80, 
on or before the date above mentioned in every year thereafter 
during the continuance of this policy. In case of default of any 
premium after one full year’s life rate premium has been paid in 
cash, the company will: (a) Without action of the insured con- 
tinue the full amount of insurance during the time specified in the 
following table. * * * (b) Upon due surrender of this policy 
within sixty days after such default, issue a nonparticipating paid- 
up life policy, as specified in said table; and after this policy has 
been in force one year under life rate, the company will loan the 
value stated in the following table. (And the policy contained the 
table of loan, temporary or continued insurance and paid-up in- 
surance values referred to in the following provisions.) Failure 
to pay any renewal premium of this contract will render it null 
and void. A grace of one month will be allowed in the payment 
of premiums.” 

At the date of said policy, Thomas M. Rose was 43 years of 
age was so stated in the policy. He paid to the defendant the five 
annual premiums of $36.54 falling due on the 2d day of July of 
the years 1900 to 1904, inclusive, and no more. He made default 
of premium, and the policy by its terms lapsed on July 2, 1905. 
After such default and lapse he lived 2 years, 10 months, and 
six days, dying May 8, 1908. Proof of death was waived. The 
trial was to the court. No declarations of law were asked or 
given. There was a written finding of facts made pursuant to re- 
quest under the statute. On the same day judgment was rendered 
for plaintiff for $1,818.68, being the amount of the policy, $2,- 
000, with 6 per cent interest from date of suit, less three unpaid 
annual premiums of $70.80 each with 6 per cent. interest com- 
pounded annually from the dates when they respectively became 
due. After unsuccessful motions for new trial and in arrest, the 
defendant appealed. Other facts deemed necessary to be under- 
stood will appear in the opinion proper. 


Jones, Jonrs, Hocker & Davis and O. H. Avery, for Appel- 
lant. 
Witiiam A. Dun ey, for Respondent. 


CAULFIELD, J. (after stating the facts as above.) 
The suit was brought and prosecuted by plaintiff upon the 
theory that the policy, notwithstanding the lapse, had, at the time 
of lapse, a net value, three-fourths of which was sufficient when 
used as a net single premium (as contemplated by section 7897, 
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Rev. St. 1899 [Ann. St. 1906, p. 3752]) to provide temporary 
insurance for the time that intervened between lapse and death, 
and the question which we deem decisive of this appeal is whether 
the policy had such net value. The defendant raised the question 
by demurring to the evidence at the close of the plaintiff’s case 
and again at the close of all the evidence, and this was overruled, 
defendant duly excepting to such action of the court. Defend- 
ant also attempted to raise this question by suggesting for the 
first time in its motion for a new trial that the court erred in 
certain of its findings of facts. Plaintiff disposes of this sugges- 
tion by pointing out that defendant did not except to said findings, 
and therefore cannot complain of them as such. However this 
may be, we can find no authority, and plaintiff cites us to none, 
holding that a failure to except to special findings of fact closes 
the door of investigation as to whether the trial court erred in its 
rulings during the trial. The failure to except to the findings 
will not prevent us reviewing the action of the trial court in 
overruling the demurrer to the evidence, which action was ex- 
cepted to. 

Weare satisfied upon reading the record that there is really no 
controversy as to the facts. The case upon said demurrer turns 
upon the meaning of the term “net value” as used in the state 
(section 7897, Rev. St. 1899), which is admittedly applicable, and 
which, omitting parts not important to this controversy, is in sub- 
stance as follows: “Policies Nonforfeitable, When.—No policies 
of insurance on life * * * shall after payment upon it of three 
annual payments, be forfeited or become void, by reason of non- 
payment of premiums thereof, but it shall be subject to the fol- 
lowing rules of commutation: The net value of the policy, when 
the premium becomes due, and is not paid, shall be computed 
upon the actuaries’ or combined experience table of mortality, 
with four per cent, interest per annum, and * * *  three- 
fourths of such net value * * * shall be taken as a net value 
* * * shall be taken as a net single premium for temporary 
insurance for the full amount written in the policy; and the term 
for which said temporary insurance shall be in force shall be 
determined by the age of the person whose life is insured at the 
time of default of premium, and the assumption of mortality and 
interest aforesaid.”” The words “net value” being technical words 
are to be taken in their technical sense. Sutherland, Statutory 
Construction, § 393; section 8057, Rev. St. 1909. Their meaning 
is for the court who may ascertain their meaning by referring to 
persons who have knowledge on the subject or by consulting books 
of reference containing information thereon. Sutherland, Sta- 
tutory Construction, § 391. It is important to ascertain whether 
the words had a settled technical meaning before the statute was 
enacted, as in that case we must assume that the Legislature used 
them in that sense. Ruckmaboye vs. Mottichund, 8 Moore (P. 
C.) p. 20. It will also aid and should greatly influence us to 
a correct interpretation of the statute and the sense in which it 
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uses the words “net value to ascertain the mischievous practice 
or evil intended to be terminated or cured by its enactment. 
Westerman vs. Supreme Lodge Knights of Pythias, 196 Mo. 670, 
711, 94S. W. 470,5 L. R. A. (N. S.) 1114. What is known in 
the language of life insurance as “net value,” or “reserve” as it 
is sometimes called, existed long before either by contract or by 
statute any part of it was devoted to extend insurance. State vs. 
Vandiver, 213 Mo. 187, 111 S. W. 911. 

It seems that the cost of insurance for a single year of the 
insured’s life is the sum which the company must actually receive 
from the insured and augment with interest in order to meet the 
probability of the insured dying during the year, according to the 
mortality table. Such cost is greater with increasing age because 
the probability of death grows greater. Thus, if a man is insured 
at age 99, the cost of $1,000, insurance, ignoring interest, would 
be $1,000, because the table assumes that the insured will die 
during that year. At age 98, the cost is $750, because the 
probability of death in that year is less. At age of 43, the cost 
is only $11.25. And it has been said that “the simplest form 
of carrying on the business of life insurance would be for 
the company to charge the policyholder each year with the sum 
it costs to insure him for that year.” Connecticut Ins. Co. vs. 
Commonwealth, 133 Mass., loc cit. 164. The insurer and the 
insured would be concerned only with the cost to be paid during 
and for the year based upon the probability of the insured dying 
that year. If at the end of the year the insured abandoned the 
contract, he would have had his insurance, and the insurer would 
have been paid for having carried the risk. The cost of carrying 
the risk would have exactly equaled the money paid to cover it. 
The account between the insurer and the insured would stand 
balanced. 

But the insurance companies did not follow that simple plan. 
It became the general practice to ascertain in advance what these 
increasing yearly costs would average each year throughout an 
average life, and to charge each year such average sum. Neces- 
sarily under this practice, during the earlier years the insured 
paid more than it cost to insure him for those years. Such pay- 
ments in excess made in earlier years were really payments in ad- 
vance by the insured to accumulate a fund applicable to the larger 
cost of his insurance in later years. The same result might have 
been obtained if he had deposited the excess in a savings bank. 
Hence the insurer has been, properly, we think, likened to a 
savings bank for the insured in respect of this fund. New York 
Life Ins. Co. vs. Statham et al., 93 U. S. 24, 35, 23 L. Ed. 789; 
Connecticut Ins. Co. vs. Commonwealth, 133 Mass. 161, 165. 
Augmented by interest the fund thus created swelled the net 
premiums receivable of the future to their proper size, and made 
them sufficient to meet the increased cost of their time. The 
statute under discussion is said to have been borrowed from 
Massachusetts. Westerman vs. Supreme Lodge Knights of 
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Pythias, 196 Mo. 670, 711, 94 S. W. 470, 480 (5 L. R. A. [N. S.] 
1114). The Supreme Court of that state has said: “It is this fea- 
ture of the business (the excess payment accumulation) which 
gives existence to ‘net values’ within the meaning of our statutes ; 
the net value of a policy being represented by a sum which, with 
compound interest at the rate of 4 per cent. per annum, and with 
the addition of future net premiums, will provide for the payment 
of the policy when it matures, according to the ‘combined ex- 
perience’ or actuaries’ table of mortality.” Connecticut Ins. Co. vs. 
Commonwealth, 133 Mass. 161. 

Now if nothing had occurred to mar the relations of insurer 
and insured, and the policy had continued to its maturity, the 
insured paying premiums and the insurer carrying the risk, this 
“net value” or “reserve” would have been used as originally con- 
templated; that is toward making sufficient the insufficient pay- 
ments of later years. Or if all insurers had returned the fund 
called “net value” to its owner, the insured, when the insurance 
contract ceased on account of lapse, or if, as some insurers did 
voluntarily, all insurers had applied the fund toward purchasing 
extended insurance for the benefit of the insured, then no injustice 
would have resulted, and no nonforfeiture law would have been 
needed. But the insurance companies did not all follow this 
benevolent and just practice. On the contrary, the appropriation 
of these funds, by insurance companies, became a source of con- 
siderable profit to them. The savings of the insured were fre- 
quently confiscated. It was to remedy this unfair practice that 
the nonforfeiture law was enacted. Mutual Reserve Life Ins. 
Co. vs. Roth, 122 Fed. 853, 857, 59 C. C. A. 63. The insurance 
companies were to be prevented from taking all the money that 
had been paid in excess by the policyholder without giving value 
for it. They were to be compelled to give him temporary insur- 
ance for such a period beyond the lapse as three-fourths of the 
fund created by his excess of payments was sufficient to pay for. 
The purpose was to prevent the insurance company taking some- 
thing it was not entitled to. 

There is nothing in the definitions given by the actuarial wit- 
nesses this case conflicting in the slightest degree with the fore- 
going. Mitchell, plaintiff’s only actuarial witness, said that “net 
value.” “as known in actuarial science, may be variously defined.” 

He then gives one of the definitions as follows: “ ‘Net value’ 
is the difference between the net single premium at the attained 
age (the age at which lapse occurred) and the present value at 
that age of future premiums receivable.” An analysis of this 
definition shows that it comprehends the same accumulation of 
excess premium payments we have discussed. “Net single pre- 
mium” payments we have discussed. “Net single premium” is 
really only the aggregate of the future yearly costs of the insur- 
ance, severally discounted to the age from which the computation 
is made. If the net future premiums are less than said aggregate 
of costs, there will be a deficiency or difference to be made up. 
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Actuarial science assumes that they will not be less and there will 
be no difference unless the averaging system is resorted to; that 
is, unless the future premiums are made less to average with the 
earlier premiums which were made more. The difference is ne- 
cessarily equal to the fund accumulated from earlier excess of 
payments. All of which is no more than saying that “net value” 
is “the accumulation of the balance of past net premiums not 
absorbed in carrying the risks,” which last definition is apparently 
recognized by the actuaries as being equally correct with the 
one given by Mitchell, to which they all agree. Both definitions 
mean the same thing, and followed as formule produce exactly 
the same result. 

Plaintiff's actuary, Mitchell, corroborates our impression by 
conceding that if this policy is to be regarded as “term” insurance 
for the first five years (in which case it is assumed that there 
would be no accumulation from past payments at the end of the 
five year term), with a provision for renewal as a whole life policy 
for the remainder, there would be no difference between the net 
single premium and the future net premiums, and hence no net 
value to the policy. 

We consider it well settled that the net value of a policy under 
section 7897 represents nothing but premiums actually collected 

rom the policyholder in excess of the tabular costs up to the time 
of default, with 4 per cent per annum compound interest added. 
Connecticut Ins. Co. vs. Commonwealth, supra; Mutual Reserve 
Life Ins. Co. vs. Roth, supra; State vs. Vandiver, supra. 

Before inyguiring what was collected upon this policy, we will 
distinguish between “net premiums” and “gross premiums.” Ac- 
cording to plaintiff's actuary, net premium is the amount re- 
quired to be paid by the insured to meet the tabular cost, and is 
figured to be the exact amount required to carry the insurance 
from period to period. Gross premium is the amount actually 
charged by the insurer under the contract, and usually exceeds 
the net premium by the addition of a certan “loading” for the 
profit and expenses of the company, such as agents’ commis- 
sions, rent, taxes, etc. Actuarily the net premium only should be 
considered in computing net value. But it has been held, and 
we think rightly, that all the money received by the insurance 
company as gross premiums under a policy must be applied 
toward the payment of the net level premium—that is, toward 
the payment of the tabular costs and the creation of the reserve, 
which the form or class of the policy makes proper—befare any 
part can be appropriated by the insurance company for profit or 
expense. Moore vs. Insurance Co., 112 Mo. App. 696, 87 S. W. 
988. It is manifest, however, that if the case at bar the entire 
amount received by the insurance company as gross premiums on 
account of the policy in suit is thus applied, and still the reserve 
or net value created is insufficient to carry the policy from the 
lapse to the death of the insured, then the plaintiff cannot re- 
cover. 

Now, Mitchell, the actuary, who was plaintiff’s only witness as 
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to value testified that the tabular costs of the $2,000 insurance in 
suit for the five years for which premiums were paid aggregated 
$118.32. The gross premiums for that period, paid upon the 
policy, aggregated only $182.70 This would leave only $64,38 
excess of gross premium over the tabular cost. This excess or 
surplus roughly augmented by 4 per cent interest compounded— 
that is to say, the ‘“‘net value” of the policy—would have amounted 
to less than $73 at the time of the lapse. Three-fourths of this 
would have amounted to $54.75 all that could have been applied 
under the statute to the purchase of temporary insurance, even 
if gross premiums were treated as the net premiums. The court 
found that the smallest amount necessary as a single premium to 
purchase temporary insurance of $2,000 from the time of the 
lapse to the time when Rose died was $75.90, to meet which there 
was only $54.75 available under the statute. It is apparent there- 
fore that three-fourths of the net value of this policy at the time 
of the lapse was insufficient to keep it alive after the lapse until 
the death of the insured. 

But plaintiff’s witness, Mitchell, testified that “the net value 
of this policy, five premiums having been paid and lapse occurr- 
ing, is $173.56,” a sum, we may say, three-fourths of which was 
more than sufficient to keep the policy alive beyond the time when 
Rose died. He frankly and voluntarily stated, however, that his 
answer was based upon the assumption that the Missouri nonfor- 
feiture law for the purpose of valuing the policy creates a fixed 
artificial standard independent of the kind of policy or rate of 
premium. On cross-examination he explained that he assumed 
that the statute required that the net value be figured upon all 
policies as though they were “ordinary whole life policies” ; i. e., 
policies in which the risk is coincident with life, and the premiums 
are level and fixed and payable at set intervals throughout the con- 
tinuance of the risk. He conceded that while the policy in suit 
does not provide for level premiums during the whole of life, and 
therefore was not in fact an “ordinary whole life policy,” he had 
arrived at the net value given by him only by treating it as an 
“ordinary whole life policy” and only by assuming, contrary to the 
fact, that it had level net annual premiums from the date of the 
policy. He admitted that this method was not the method of :fig- 
uring net value according to actuarial science, but that he felt 
compelled to resort to it by his construction of the Missouri non- 
forfeiture law ; that were it not that he so construed the law he 
would not answer that the policy had the value he had indicated. 

The United States Circuit Court of Appeals, Eighth Circuit, 
in an ably considered opinion by Judge Thayer, held that the 
statute would not fairly bear a construction so entirely foreign ‘to 
its true purpose. Mutual Reserve Life Ins. Co. vs. Roth, 122 Fed. 
853, 59 C. C. A. 63. We approve of that conclusion. It follows 
that the expert testimony of witness Mitchell as to the net value of 
the policy, being confessedly based upon a false assumption of fact 
induced by an erroneous construction of the law, is utterly worth- 
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less. Smith vs. Télephone, 113 Mo. App., loc. cit. 443, 87 S. W. 
7a) 

But plaintiff's counsel has evolved another theory which we will 
dispose of. Roughly stated it is that inasmuch as a policy of 
insurance is an executory contract, and the value of the company’s 
promise is fixed except in so far as it is reduced by the present 
value of the premiums to be paid upon it by the insured, then the 
smaller the premiums the greater the value of the policy. In this 
way he could treat the policy as one would a lasehold estate, 
where the smaller the rent, the more valuable is the estate. It is 
true that a policy issued by a company solvent enough to do 
business at a loss would be more valuable, in a sense, to the in- 
sured, as his burden is made lighter. But it would not have a 
greater net value within the meaning of our statute, under which, 
it seems to us, the tendency is for the premiums and “net value’’ 
to diminish together. In return for smaller premiums the insured 
must increase his vigilance against lapse. The nonforfeiture law 
did not have in mind rewarding genius in bargain driving. It 
exhausts itself when it fulfills its fair and equitable purpose of 
giving the insured all of the insurance his excess of past payments 
is sufficient to pay for. 

Plaintiff’s counsel also points to the testimony of one of defend- 
ant’s witnesses that under ordinary valuation practice, if the 
gross premium throughout the life of the policy is less than the 
net premium, then to the regular reserve computed on the assump- 
tion that the gross premium was at least equal to the net premium. 
must be added something to make up the deficiency. This means 
nothing more than that under such circumstances the insurer out 
of its own pocket must make up the deficiency in order to meet 
its obligation at maturity. To hold that the insured must have a 
benefit in extended insurance on account of the company’s loss in 
that case would violate the purpose oi our statute. And the 
same reasoning applies to the departmental practice and statutes 
intended to secure = solvency of insurance companies, such as 
section 6925, Rev. St. 1909. It is entirely proper and necessary 
that in valuing the policies with a vew to ascertaining the insur- 
ance company’s solvency or its right to do business in this state 
the company shall be charged as a lability with the reserve proper 
to anticipate and meet its policy obligations, and if a policy does 
not contain provision for the payment of a sufficient net level pre- 
mium to create a proper reserve, according to the form of the 
policy, the company must supply the deficiency out of its available 
assets, and if they are insufficient for that purpose the company is 
insolvent and should not be permitted to continue in business. 
And the company must meet its contract obligations to the policy 
holder, although the consideration it exacted for assuming such 
obligation was insufficient. ‘This is true without regard to our 
nonforfeiture laws. But it does not follow that section 7897, de- 
signed to prevent insurance companies appropriating to their own 
uses money in equity belonging to the policyholder, should be so 
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construed as to give the policyholder extended insurance which 
was not paid for. 

As there was absolutely no evidence in the case tending to show 
a sufficient net value to keep the policy in suit alive to the time of 
the insured’s death, defendant’s demurrer to the evidence at the 
close of all the evidence should have been sustained. We are also 
convinced that upon the undisputed facts plaintiff cannot recover 
upon the policy in suit. 

In reaching the above conclusions we have not taken the pains 
to determine whether the policy is a “term policy” for the first 
five years with a privilege of renewal as an “ordinary whole life 
policy” thereafter, which theory is so earnestly and ably striven 
for by the appellant’s counsel. We have refrained from doing so 
because we considered it unnecessary in this particular case. 
We do not wish to be understood as expresing any opinion upon 
that subject. 

The judgment will be reversed. 

Reynolds, P. J., and Nortoni, J., concur. 


Note by the Editor of the Insurance Law Journal. 


While the conclusion here reached by the court and the reasoning by 
which it was sustained is actuarially correct, so far as it goes, it fails to 
recognize the fundamental ground on which, from an actuarial as well 
as legal standpoint, the conclusion really rests. The question is left un- 
settled whether such extended insurance would have been allowed had 
the difference between the premiums paid and the temporary cost of the 
insurance been sufficient for the purpose. The contract was essentially 
in its character what is known as a preliminary term policy in which 
the premiums for the first five years were simply for temporary insurance 
during that period, and required no other reserve than such as might be 
necessary for current claims. See Bankers’ Life Ins. Co. vs. Commis- 
sioners, 30 Ins. L. J. 193. This principle has been implicitly recognized 
in the legislation which, during recent years, has aimed to regulate the 
valuation of this class of contracts. It was only at the end of five years 
that it became a level premium, whole life policy, subject to an ordinary 
reserve. The only question that may be raised is whether this fact was 
sufficiently set forth in the language of the policy. That it was, seems 
to be tacitly admitted in the distinction made by the court between this 
preliminary period and that which followed. Had the policy itself 
made no distinction it may well be questioned whether an inadequate pre- 
mium would, by itself, furnish any ground on which to base a lower net 
reserve. The statutory amount of the latter is not regulated by the suffi- 
ciency of the actual premium, of which it takes no cognizance. The fact 
is well known that the premium for the first year of an ordinary policy 
does not suffice for the required reserve, but the company is compelled to 
supply the deficiency from its surplus. 

The net reserve is technically, as explained by the court, the amount 
needed to make good the deficiencies of future premiums. Its determina- 
tion from the accumulations of past payments is the method universally 
employed simply for its greater convenience, and is known as the retro- 
spective method. If correctly applied, the result will be the same as if 
determined by subtracting the value of future payments from the value 
of the claim, known as the prospective method. The difficulty in the pres- 
ent case lay in its wrong application. There were no such accumulations 
of past payments under a term insurance contract; they only began at 
the end of the five year period. From an actuarial standpoint there was 

I——Vol, XL.—18: 
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no difference between the net reserve required for solvency and for ex- 
tended insurance, though it has been held that the discretionary power 
of an insurance department cannot be questioned if, for purposes of 
solvency, a preliminary term contract is valued as a level premium policy. 
See Provident Savings, &c., Society vs. Cutting, 31 Ins. L. J. 478; State 
Ins. Co. vs. Moore, 42 Ohio St. 103. 


UNITED STATES CIRCUIT COURT. 
S. D. New York. 


ROBINSON 
US. 
MUTUAL RESERVE LIFE INS. CO. 


SCOVILL 
US. 


SAME 


INSURANCE COMPANIES—DISTRIBUTION OF ASSETS IN IN- 
SOLVENCY—EFFECT OF FOREIGN LAWS IMPOUNDING 
FUNDS. 

The French and Spanish statutes relating to the creation of a fund by 
foreign insurance companies for the protection of local policyholders 
construed with respect to the rights in such funds of members and 
death claimants of an insolvent American mutual association, and, in 
the absence of a construction by those countries, such funds held ap- 
plicable in the first instance to the payment of claims for death losses, 
and it appearing that the funds were sufficient to pay the death claims 
under French and Spanish policies in full, the claimants held not 
entitled to share in the distribution of the general assets in this coun- 
try, with creditors who could not resort to such funds. 

[For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 


BREACH OF CONTRACT BY INSURER—REMEDY OF INSURED. 

By the law of New York, damages are not recoverable against an in- 
surance company for its refusal to continue its contracts of insurance, 
and such law governs in an action brought in that state unless a dif- 
ferent law is incorporated into the contract. 


[For other cases, see Insurance, Cent. Dig. § 1518; Dec. Dig. § 611.] 


NONPAYMENT OF ASSESSMENTS—EXCUSES FOR NONPAY- 
MENT. 

There is no obligation on the part of an insured in an assessment life 
company, after his policy has been declared lapsed by the company 
because of his refusal to pay an invalid assessment to tender sub- 
sequent dues or assessments and his failure to do so does not 
defeat the claims of the beneficiaries under the policy against the 
company or its assets in insolvency. se 

|For other cases, see Insurance, Cent. Dig. $§ 925, 930; Dec. Dig. § 362.) 


—— oo ee 


* Decision rendered, Nov. 7, 1910 182 Fed. Rep. 850. 
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INSURANCE COMPANIES—DISTRIBUTION OF ASSETS IN IN- 
SOLVENCY. 

In the distribution of the assets of an insolvent life insurance association 
which had issued policies in violation of the laws of the state where 
the contracts were made, and which were therefore void and were 
disafirmed by the holders, who sued to recover the premiums paid 
before the insolvency proceedings were instituted, such policyholders 
are to be included in the class of general creditors for the amount of 
such premiums. 

{For other cases, see, Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 

NONPAYMENT OF ASSESSMENTS—WAIVER. 

Where an insured under an assessment policy aid an assessment after 
the time limited, its acceptance and retention by the company was a 
waiver of the delay which did not debar the beneficiary after the 
death of the insured from proving her claim against the estate of the 
company in insolvency. 

{Vor other cases, see Insurance, Cent. Dig. § 1041; Dec. Dig. § 392.] 

[Waiver by acceptance of premiums, see note to Life Ins. Clearing Co. vs. 
Bullock, 33 C. C. A. 369.] 


RIGHT OF INSURED TO RESCIND CONTRACT—FRAUDULENT 
REPRESENTATIONS. 

\ policyholder in a life insurance company who was induced to insure 
by false and fraudulent representations imputable to the company has 
the right both by the English and American law to rescind the con- 
tract and recovet the premiums paid. 


{For other cases, see Insurance, Cent Dig. § 534; Dec. Dig. § 248.] 


INSURANCE COMPANIES—DISTRIBUTION OF ASSETS IN IN- 
SOLVENCY—CLAIMS ON POLICIES TRANSFERRED. 

In proceeding for winding up the affairs of an insolvent life insurance 
company, claims of policyholders in another company whose risks 
were transferred to the insolvent under the law of Illinois considered, 
and held governed by the terms of their policies which had not been 
surrendered or exchanged. 

|For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 


ASSESSMENT COMPANIES—EFFECT OF NONPAYMENT OF 
EXCESSIVE ASSESSMENTS. 

Where an insured in an assessment life company failed to pay an exces- 
sive assessment made and nothing further appears the inference is 
that he intended to abandon the contract, if a considerable time 
elapsed after the default and before his death and he did nothing by 
way of protest or tender; but the presumption is not conclusive and 
may be rebutted. 


{For other cases see Insurance, Cent. Dig. § 523; Dec. Dig. § 245.] 

DISTRIBUTION OF ASSETS OF INSOLVENT COMPANY— 
COSTS IN SUITS ON POLICIES. 

in the distribution of the assets of an insolvent life insurance company 
the costs in actions brought on policies before the insolvency proceed- 
ings in which claims were established which are allowed are costs of 
the cause, and not properly a part of the claims on the policies. 


{For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 

DISTRIBUTION OF ASSETS OF INSOLVENT COMPANY—AL- 
LOWANCES. 

In a suit to wind up the affairs of an insolvent life insurance company, 
where, after the fund has been brought into court and nothing re- 


‘ 
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mains but to make distribution between the creditors, representatives 
of different classes of creditors are permitted to intervene, they are 
not entitled to allowances from the fund on account of their expenses 
incurred in their interventions nor from the money awarded to cre- 
ditors of the same classes as the interveners, who did not join in the 
interventions. 


[For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. § 72.] 


DISTRIBUTION OF ASSETS OF INSOLVENT COMPANY—AL- 
LOWANCES. 

In a suit by creditors to wind up the affairs of an insolvent life insurance 
company, counsel fgr complainants are entitled to an allowance from 
the fund brought into court for distribution for services rendered, 
even after the appointment oi receivers in the general conduct of the 
cause, which were beneficial to the creditors generally. 

[l°or other cases, see Insurance, Cent. Dig. $ 98; Dec. Dig. $ 72.] 


“PRIVILEGE.” 

The word “privilege” in the French statute, relating to the creation of a 
iund by foreign life insurance companies ior the protection of local 
policyholders, means a preference to holders of insurance obligations 
over other debts in the distribution of the fund. 

| or other cases see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.] 

{l*or other definitions, see Words and Phrases, vol. 6, pp. 5583-5589; vol. 
&, p. 7764. ] 


In Equity. Suits by James C. Robinson and by Reuben O. 
Scovill, respectively, against the Mutual Reserve Life Insurance 
Company. On exceptions to report and supplemental reports of 


special master. 
See, also, 159 Fed. 564, 175 Fed. 624, 629. 


WitiiaAm BEVERLY WINsLOw, for Complainants. 

Tuomas L. Ferrnger, SULLIVAN & CROMWELL, JosuuA Mar- 
LACK, Joun T. McGovern, SEWELL T. Tync, ALBERT P. Massey, 
Mintrs M. Dawson, RoBERT VAN IDERSTEIN, BADGER & BARKER, 
Ginpert E. Ror, WoLnuMAN & WoLLMAN, Davin J. GALLERT, 
CLARK VARNUM, GEORGE W. HarpErR, BLANpyY, Moonry & SHIP- 
MAN, Morris Hitiguit, Florence J. Sunnivan, E. N. Doin, 
and Joun M. Scosie, for Exceptants. 


Report Filed July 1, 1910. 
Warp, C. J. 

The master presents the questions of fact and of law involved in 
this matter so clearly that there will be no advantage in restating 
them, and I will therefore give my conclusions only in disposing 
of the exceptions to it. 

First. The exceptions filed on behalf of Lemarquis and others 
and of Mary Aline Duval Thiebaud, individually, etc., are over- 
ruled. 

The French and Spanish statutes upon which these exceptions 
are founded have never been passed upon by the courts of those 


countries and have never been applied by those governments in the 
\ 
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case of an insolvent insurance company. Nor is there in either 
country any statute or departmental regulation as to the distri- 
bution of the assets of an insolvent insurance company. ‘There- 
fore the construction of the statutes is for the court. 


I think the French statute was intended to create a fund out of 
which the insurance obligations of foreign insurance companies 
contracted in France and Algeria should, if necessary, be paid 
before any other debt of the companies. Statutes of a more or 
less similar nature are»common in the states of this country. 
Though the amount of the fund under the French statute is 
determined as to one element by the mathematical reserve of out- 
standing policies, I think the fund itself was not intended to secure 
any particular policy, but was for the benefit of the whole body of 
French and Algerian insured, described by the French word 
“assures,” in the plural. The word of the statute “privilege” 
means a preference to holders of insurance obligations over other 
debts in the distribution of the fund. The fund is the property 
of the company, subject, however to be applied by the French 
government to the protection of its insured. 


France can hardly have intended to give partial protection to death 
claimants, but entire protection to claims of living policyholders 
for their mathematical reserves. If a person insured under a 
French policy for $10,000 had died during the first year of the 
insurance, and his estate had recovered a judgment for $10,000 
in France which the company before insolvency refused to pay, 
I cannot believe that the government would simply have awarded 
it out of this fund the miserable pittance of the mathematical 
reserve of the policy before the death. The meaning of the 
Spanish statute is still clearer. It requires foreign insurance 
companies to deposit a fund for the security of insurances effected 
in Spain out of a percentage of premiums collected there. 


In the absence of statutes or adjudications or departmental re- 
gulations covering the application of these foreign funds in the 
case of insolvency, I will presume that the foreign courts will 
apply it as we do; that is, pay the death claimants first as against 
the living policyholders, who are members of the association. 
Of course, the application would be different in the case of a 
stock corporation whose living policyholders would have a 
right as creditors to share in such a fund pro rata with the death 
claimants. If it were conceded that the purpose of the French 
statute was to give living policyholders a right which they did 
not possess under their contracts or by the American law, still 
these French claimants would not have the benefit of the statute 
because the Council of State May 28, 1910, held in the case of 
the Equitable Assurance Society that article 7 of the Law of 1905 
is not retroactive and does not modify previously existing con- 
tracts. 

If the funds in question are distributed in accordance with’ these 
views, the funds in France and Spain were sufficient to pay the 
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death claimants in those countries in full, and they should not be 
allowed to recover anything out of the fund in this court. 

It is objected that under the equity rule a secured creditor may 
collect what he can before realizing his collateral, provided that 
he collect from all sources no more than the amount of his claim. 
I do not think the above conclusion inconsistent with this con- 
tention. The proofs showing that these claimants have a security 
sufficient to pay them in full, they should not be allowed to delay 
or disturb the distribution of the fund in this country because 
they have not been at the pains of liquidating their security. 
When a creditor can look to two funds, he may be required te 
resort to that one on which other creditors have no claim if he 
will not be injured thereby. Story’s Eq. Jur. 633. 

It is further objected that these funds are no longer the com- 
pany’s, but have been segregated and are the property of the 
person for whose benefit they have been so segregated. If this 
be admitted, the segregation in accordance with the views hereto- 
fore expressed is for the benefit of death claimants in the first 
instance, and the funds, if regarded as theirs, are enough to pay 
the claims in full. 

The question is to a large extent a practical one. There is a 
fund to be distributed in France in which only certain creditors 
are interested, and another fund to be distributed here in which all 
creditors are interested. The natural and reasonable course would 
have been for the French and Spanish creditors to first ascertain 
what they were entitled to receive out of the fund reserved for 
their exclusive benefit, and then make their claim upon the fund 
here. On the other hand, the fund in this country cannot be dis- 
tributed with exact equity in the first place if it is not known how 
much the French and Spanish claimants will recover abroad. 
All this has been patent to them for some two years, but they 
have deliberately postponed the liquidation of the funds abroad. 
This court said in an opinion handed down December 28, 1909: 

“The master properly excluded death claims of citizens and re- 
sidents of foreign countries in which the government has seques- 
tered deposits made by the association and the company for the 
benefit of the resident policyholders, and its free assets in banks, 
etc. It being found as a fact that the receivers have applied for 
the return of those funds for distribution here without avail, and 
and that they are sufficient in amount to cover the death claims 
maturing in those countries before February 15, 1908, those 
claimants are properly relegated to the assets so sequestered. Pre- 
sumably they will paid in full. There is nothing to show that 
they have done anything to realize from the funds impounded 
abroad. It would not be fair to the domestic creditors either to 
postpone distribution until the foreign creditors have collected 
what they can abroad, or to permit the foreign creditors to prove 
their claims in full here and leave the receivers to collect any 
surplus there may be coming to the domestic creditors from 
abroad. The time is approaching when the assets should be dis- 
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tributed and claimants should know exactly what they have to ex- 
pect as the outcome of this unfortunate business.” Robinson vs. 
Mutual Reserve Life Ins. Co., 175 Fed. 628. 

Second. The exceptions filed by Victor J. Loring and others, 
Turley & Turley and others, Burns Bros., Frank J. Carroll, and 
Martin Fitzgerald, Ann Campbell, Edward I. Robinson and 
another, and the first, second, and third exceptions of Christina 
S. Dogge are overruled for reasons stated in a former opinion on 
exceptions to the master’s report filed July 1, 1909, reported in 
175 Fed. 624. 

Third. The exceptions filed on behalf of A. E. Lloyd and 
others are overruled so far as they depend upon the North Caro- 
lina judgments, because the courts had no jurisdiction of the de- 
fendant after it was dissolved. Pennoyer vs. Neff, 95 U. S. 714. 
24 1. Ed. 565; Pendleton vs. Russell, 144 U. S. 640, 12 Sup Ct. 
743, 36 L. Ed. 574; Rodgers vs. Insurance Co., 148 N. Y. 34, 42 
N. E. 515. The statute of North Carolina could no more give 
jurisdiction in such a case, at least as to assets without the state, 
than it could give jurisdiction over the estate of dead defendant 
or of a nonresident not personally served. Cases which hold that 
service upon an official agent of the state brings the company into 
court, even after it has ceased to do business in the state, like 
Woodward vs. Mutual Reserve Co., 178 N. Y. 485, 71 N. E. 10, 
102 Anw St. Rep. 519, affirmed 200 U. S. 612, 26 Sup. Ct. 752, 
50 L. Ed. 620, do not apply to a company which has ceased to 
exist. 

If the causes of action on which these judgments were rendered 
are considered, the claims were rightly dismissed because by the 
law of this state no damages can be awarded for the refusal of an 
insurance company to continue its contract of insurance. The 
insured may either proceed in equity to compel the reinstatement 
of the policy, or he may leave the liability of the insurer to await 
its maturity by death or disability. Kelly vs. Security Mutual 
Life Ins. Co.., 186 N. Y. 16, 78 N. E. 584. These are the only 
remedies afforded in New York, and I do not think that the law 
of North Carolina which recognizes a living policyholder’s claim 
for damages was incorporated into the contract so as to require 
the courts of this state which recognize no such remedy to enforce 
the foreign law. The law of the forum regulates the bringing of 
suits. Scudder vs. Bank, 91 U. S. 406, 412, 23 L. Ed. 245. If 
the cause of action had been merged in a judgment binding on the 
defendant, as was the case in Hunter vs. Mutual Reserve Co., 
184 N. Y. 136, 76 N. E. 1072, and 192 N. Y. 85, 84 N. E. 576, 
the question would not arise. 

Fourth. The exceptions of Magnus L. Holt, Anthony W. 
Moseley, Jerry Lynch, and George W. Beatty, disability claimants, 
are sustained because the proofs, which are all by deposition, 
though meager, are uncontradicted to the effect that these except- 
ants are permanently disabled and wholly incapacitated. 

Fifth. The first, second, and third exceptions of Christina S. 
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Dogge filed July 29, 1910, to the report filed July 1, 1909, are 
too late. Her fifth exception to this report was withdrawn at 
the argument and her fourth exception, as to the Northwestern 
policies to the master’s finding of fact 7 and conclusion of law 
thereon, viz., that the extra mortality lien laid by the Mutual 
Reserve upon holders of Northwestern policies was invalid, are 
overruled because those policies were carried into the Mutual 
Reserve, so far as appears, automatically under the statute of 
Illinois, and the express conditions of their policies as to pre- 
miums or assessments could not be altered by the contract of 
transfer between the Northwestern Life Association and the 
Mutual Reserve. The third exception of Scovill and others 
(which seems to have been also separately filed) as to prefer- 
ential awards to certain lawyers is overruled, on the strength of 
Barnes vs. Newcomb 89 N. Y. 108, approved in Matter of At- 
torney General vs. North American Life Ins. Co., 91 N. Y. 62, 
43 Am. Rep. 648. 

The second exception of Reuben O. Scovill and others is 
premature because it relates to matters reserved for a supple- 
mental report of the special master to be subsequently consid- 
ered. 

Sixth. The exceptions of Mary Fox Gray and Ida Frances 
Fox are sustained because the master dismissed their claims on 
the ground of abandonment by the insured; whereas, by stipu- 
lation entered into between them and the receivers which was 
received in evidence without objection, their claim was to be al- 
lowed in full if the assessment No. 97, which the insured refused 
to pay as invalid by the law of California, was invalid by that 
law. Benjamin vs. Mutual Reserve Fund Life Ass’n, 146 Cal. 
46, 79 Pac. 517. 

May 23, 1910, this stipulation was offered in evidence without 
objection on the part of any one; Mr. Roe being present. 
August 5th Mr. Roe at the argument before me objected to the 
stipulation as not binding on creditors represented by him. The 
receivers in the first instance represent the company and all 
creditors, and their admissions bind all in the absence of sea- 
sonable and proper objection. It would lead to very unfair re- 
sults if, after a long litigation in which parties had relied upon 
formal stipulations of receivers, any creditor might object that 
the stipulation was not binding at the final hearing. Moreover, 
in this case order No. 55 provided that any claimant might con- 
test the claim of any other claimant by filing with the master his 
objection in writing thereto at any time before the expiration of 
ten days after the expiration of thirty days from the publication 
of the notice provided for in that order, which time expired 
April 10, 1910. There is no proof that any such proper or defi- 
nite objection in writing was made. There was no obligation 
upon the part of the insured after his policy was declared lapsed 
hy the company because of his refusal to pay an invalid assess- 
ment to tender subsequent dues or assessments. Shaw vs. Ins. 
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Co., 69 N. Y. 286; Meeder vs. Provident Soc., 171 N. Y. 432, 
64 N. E. 167; Reed. vs. Provident Soc., 190 N. Y. 111, 82 N. 
E. 734. 

Seventh. The exceptions of W. J. Keary, executor, are over- 
ruled because the insured died August 8, 1907, and there is no 
claim that the assessment he failed to pay February 1, 1900, was 
invalid. 

Eighth. The exceptions on behalf of Emil Nathan & Co. are 
sustained because the claimant proved a state of facts upon 
which the presumption of the death of the insured fairly arose, 
and he should not have been affected by the hearsay answer in 
a deposition of one of his witnesses, which answer he moved to 
have stricken out, that somebody told the witness he had seen 
the insured in Panama. 

Ninth. The exceptions of George Stead and others are sus- 
tained. The master disallowed these claims on the ground that 
there was no proof to sustain them. But the receivers admitted, 
and the papers on file show, that the Mutual Reserve Company 
issued policies to these exceptants, and on the same day by an- 
other instrument, called “Special Renewal Contract,” appointed 
them to the class of executive agents in New Jersey, restricted 
to the number of 200. The policies make no reference whatever 
to the special renewal contracts, but both contracts are to be read 
together, and, so read, show that these exceptants received ad- 
vantages not mentioned in their policies, which were not received 
by other insurants in the same class and of equal expectation of 
life. The transaction in both these respects violated the ex- 
press provisions of the law of New Jersey (Act March 19, 1895 
{2 Gen. St. p. 1783]).. Therefore the contract is void and to 
be treated as nonexistent, and the exceptants are entitled to 
recover premiums paid as moneys had and received to their use. 
Cyc. 9, 475; U.S. Bank vs. Owens, 2 Pet. 527, 539, 7 L. Ed. 
508; Spring Co. vs. Knowlton, 103:U. S. 49, 26 L. Ed. 347; 
Urwan vs. Ins. Co., 125 Wis. 349, 103 N. W. 1102; Ins. Co. vs. 
Strong, 127 Mich. 346, 86 N. W. 825. The exceptants disaf- 
firmed the contract by bringing suit to recover premiums before 
the appointment of the receivers and must be included in the 
class of general creditors for the amount of premiums (not in- 
cluding expenses, etc., of Richard C. Barrington), with interest 
to the time of the appointment of the receivers. 

Tenth. The exceptions filed by Tillie Taylor are sustained. 
The insured under assessment policy of the Mutual Reserve 
dated December 1, 1888, died January 29, 1908. The assessment 
of December, 1907, was paid to the company January 27, 1908, 
though not within thirty days, as required by the policy. The 
fact that it was never returned by the company amounts in my 
opinion to a waiver of any right to declare the policy forfeited. 
Claim was made in the proceeding in this court within one year 
from the death of the insured. 

Exceptions to Supplemental Report filed August 1, 1910. 
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The master having merely allowed or disallowed claims with- 
out stating the facts or the reasons, | am obliged to state the 
facts and the reasons for my conclusions more fully than in the 
case of the report just considered. 

First. The exception of Frank J. Carroll, assignee of eight 
Irish judgments, is overruled. I see no reason whatever for giv- 
ing this claim a preference over general creditors. Master’s Re- 
port, fols. 13-15. 

Second. The exceptions of Christina S. Dogge to the allow- 
ance of Carroll’s claim, the second and fifth as to the proof of 
the judgments having been waived by counsel at the argument. 
are overruled. I think the certified records and the testimony 
taken by commission in Ireland show that the special appearance 
of the company defendant became general, and it was bound by 
the default judgments. 

Third. The exception of Martin Fitzgerald is sustained to the 
extent of allowing his claim as a general creditor only. The 
proof satisfies me that he was induced to insure by false and 
fraudulent representations imputable to the Mutual Reserve 
Company. Therefore he had a right to rescind the contract and 
to recover premiums paid by him as moneys had and received 
to his use by the English law, expressly subject to which his 
contract was made (Foster vs. Mutual Reserve, 19 L. T. Rep. 
342, 20 L. T. Rep. 715; Merino vs. Mutual Reserve, 21 L. T. 
Rep. 167), as well as by our own law (Moore vs. Mutual Re- 
serve Ass’n, 121 App. Div. 335, 106 N. Y. Supp. 255). Master's 
Report, fol. 32. 

Fourth. The remaining exceptions apply to claims almost all 
of which are Illinois contracts and depend so largely upon the 
law of that state that | will briefly state it, together with the 
relevant facts. 

In December, 1889, the Covenant Mutual Benefit Association 
transferred its membership to the Northwestern Masonic Aid 
Association of Illinois. In June, 1896, the latter association 
changed its name to Northwestern Life Assurance Company. 
In September, 1900, the whole membership of the Northwestern 
Company was transferred to and assumed by the Mutual Re- 
serve Fund Life Association. These transfers were made under 
a statute of Illinois regulating corporations for furnishing life 
or accident insurance on the assessment plan. Hurd’s Rev. St. 
Ill. 1909, p. 1320, art. 245, is as follows :— 

“When and how corporation may transfer its risks. Sec. 106. 
No such corporation under the laws of this state shall transfer 
its risks to or reinsure them in any other corporation unless the 
contract of transfer or reinsurance is first submitted to and ap- 
proved by a two-thirds vote of a meeting of the insured called 
to consider the same of which meeting a written or printed no- 
tice shall be mailed to each member, certificate or policyholder 
at least thirty days before the day fixed for such meeting. If 
such transfer or reinsurance shall be approved every member. 
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certificate or policyholder of the corporation who shall file with 
the secretary thereof within ten days after the meeting a written 
notice of his preference to be transferred to some other cor- 
poration than that named in the contract shall be accorded all 
the rights and privileges, if any, in aid of such transfer as would 
have been accorded under the terms of such contract had he 
been transferred to the corporation named therein. * * *” 

The transfer of the membership of the Northwestern Assur- 
ance Company to the Mutual Reserve was ratified by a two- 
thirds vote of the members of the Northwestern Company pres- 
ent at a meeting called for that purpose, and the legal result was 
that all members who did not ask in writing to be transferred to 
some other association became ipso facto members of the Mu- 
tual Reserve. But nothing contained in the contract of transfer 
between the two associations could alter the express terms of 
the original contracts of the members of the Northwestern Com- 
pany if not surrendered and exchanged for Mutual Reserve cer- 
tificates. 

Article 237 provides :— 

“Sec. 8. Every such life insurance corporation shall accumu- 
late or maintain a reserve or emergency fund equal to such sum 
as might be realized frém one assessment on, or periodical pay- 
ment by policy or certificate holders thereof and in no event less 
than the amount of its maximum policy or certificate. Such 
fund if not already accumulated shall be accumulated by every 
such existing corporation within six months from the time this 
act takes effect and by every corporation hereafter formed under 
this act within six months from the date of its incorporation and 
shall be held for the purposes for which such fund was created 
or accumulated. In case such fund or any portion thereof shall 
have been used by the corporation for the purpose or purposes 
for which the same was created or accumulated and the amount 
thereof thereby reduced to less than the amount of one death 
assessment or periodical payment, the amount of such reduction 
below the amount of one death assessment or periodical payment 
shall be made by and restored to said fund within six months 
thereafter. Such fund may be held in cash or invested in the 
same class of securities required by law for the investment of 
funds by insurance corporations and nothing herein contained 
shall prevent the creation and accumulation of other funds in 
excess of the amount hérein required to provide for the pur- 
poses of such corporation. * * *” 

It is quite clear that the law contemplates the maintenance of 
a specific fund separate from the company’s general assets. 

Fifth. All the claims allowed by the master in article 3 of his 
report are on policies of the Northwestern Life Assurance Com- 
pany. The material facts in relation to them are as follows :— 

Devroe E. Gettman, Isabella Matson, Eliza I. Macy, Susan M. 
Durham, Gertrude Manasse, Ella V. Bishop, Margaret J. Har- 
ney, William Ollendorf, Clifton C. Coldren and others, and 
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Mary Cary are claimants on policies under which the insured 
defaulted in the payment of a premium not alleged to have been 
invalid. Alice Shue, Mary E. Turnbull, Simon H. Kohn, and 
John Munch are claimants on policies under which the insured 
defaulted in the payment of premiums which were shown to 
have been excessive and therefore invalid. 

All of the foregoing claims except Mary Cary’s were originally 
filed for the full amount of the policies; but the claims were by 
stipulation subsequently made with the receivers changed to 
claims for the value of the policy in full-paid insurance at the 
time of default, payable at the death of the insured. Mary 
Cary’s claim was for extended insurance for the face of the 
policy. 

There is on the face of the policy a table showing the privi- 
leges given the insured in case of failure to pay premiums, one of 
which is to have, without any action on his part, the value of the 
policy in paid-up insurance payable at his death to a stated 
amount or upon application to the company to have a loan, or, 
lastly, to have extended insurance for the face of the policy. 

Inasmuch as all these claims are for full-paid insurance pay- 
able at death, except Mary Cary’s, which is for extended insur- 
ance, I do not think that the rights of the claimants differ, 
whether the premiums on which they defaulted was valid or 
invalid. 

The policies contain the following relevant clause :— 

“The privileges of paid-up and extended insurance, loan or 
cash surrender values, and the dividends provided for by this 
policy, are available only when the reserve funds of the com- 
pany are in excess of the amount required by law, and not less 
than $100,000.” 

It lay upon the receivers to show that there was no emergency 
fund or none in excess of $100,000 at the time of the default, and 
there is no proof on the subject at all. 

I do not think that the Northwestern Company and the Mu- 
tual Reserve Company by anything they put into the contract of 
transfer in September, 1900, could subject these policies to a 
lien not provided for in them. The exceptions of Devroe E 
Gettman, Eliza I. Macy, Susan M. Durham, Gertrude Manaise, 
Ella V. Bishop, Margaret J. Harney, W. M. Ollendorf, and W. 
W. Koehler are sustained, and the exceptions of Christina S. 
Dogge are overruled. 

Sixth. The claims allowed by the master in article 4 of his 
report are upon assessment certificates of membership of the 
Northwestern Masonic Aid Association. 

Sarah C. Glazer, Ella C. Ellis, Adm’x, Emeline A. Hemstreet, 
lurancey E. Richman, Albert Grannis and another, Frank W. 
Rieder, Adm’r, et al., Mary E. Dunham et al., Adam N. Horn et 
al., Petrolina Benes, Sarah F. Lindsay et al., Sarah Merkel, 
Wealthy J. Sinclair, and Mabel L. Mallette claim on certificates 
under which the insured refused to pay an assessment which was 
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in excess of the amount mentioned in their certificates and in 
the by-laws on the ground that it was excessive, from which time 
the Mutual Reserve treated the certificates as lapsed. As the 
insured correctly disputed the assessment, they were not obliged 
to do anything thereafter in the further performance of their 
part of the contracts. They had a right to go into equity to have 
their certificates reinstated, or to wait until death occurred, 
when their representatives could claim the full amount, less 
whatever assessments the insured should have paid. As the 
amount of these assessments has not been proved, and I think 
cannot be proved, these claims as reported are allowed. The 
exceptions of Christina S. Dogge are overruled. 

Seventh. The master disallowed the following claims in ar- 
ticle 5 of his report on assessment certificates under which the 
insured failed to pay excessive and invalid assessments. 

Where an insured fails to pay an excessive assessment, he 
may do so because he wishes to abandon the contract or because 
he is standing upon his rights and is willing to pay proper as- 
sessments. Where nothing is shown except the mere failure to 
pay, I think the inference should be that the insured is not 
standing on his rights, especially if he does nothing in the way 
of protest or tender for a considerable time between the failure 
to pay and the date of his death. 

Viola Murfitt is a claimant on a certificate of the Mutual Re- 
serve on the life of J. M. Terwilliger, who defaulted on an ex- 
cessive assessment payable May 2, 1898, and died May 16, 1898. 
May 24, 1898, the Mutual Reserve, insisting that the policy was 
lapsed, forwarded at the request of the claimant blank proofs 
of death. ; 

Reliance is placed on the possession by the insured of a quin- 
quennial bond, which it is said should have been applied to the 
payment of the assessment; but the bond was not payable at 
that time. The claim should have been allowed, less deduction 
of such assessments as would have been proper, because the fair 
inference is that the parties in interest were standing on their 
rights. ‘The claimant’s exceptions are sustained. 

Sarah A. Williams is a claimant on a similar certificate under 
which the insured paid assessments down to May 2, 1898, and 
died February 10, 1903. Plainly the inference to be drawn from 
his conduct in doing nothing between May 2, 1898, and the date 
of his death, February 10, 1903, is that he abandoned the con- 
tract and was not standing upon his rights. He had two quin- 
quennial bonds, but they were not payable at the date of the 
default in paying the assessment. The claim was properly dis- 
allowed, and the claimant’s exceptions are overruled. 

Bridget M. Kennedy and another are claimants upon a similar 
certificate. The insured refused to pay an assessment called July 
1, 1901, because the company insisted that her policy was to be 
reduced by the sum of $1,835.80, and died June 7, 1904. She 
had in her possesion a quinquennial bond, but it was not payable 
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at the time of the default. This claim should have been allowed, 
with a deduction of such assessments as the insured ought to 
have paid. The claimant's exceptions are sustained to this ex- 
tent. 

Maud Judson and another are claimants on a certificate of 
membership of the Covenant Mutual Benefit Association on the 
life of Lucius Judson, dated April 6, 1872, whose membership 
was transferred in December, 1889, to the Northwestern Life 
Association and by it to the Mutual Reserve in September, 1900. 
The insured died September 17, 1907. The insured failed to pay 
an excesive assessment. It is not stated when this assessment 
was made nor why the insured failed to pay it. His conduct 
being as consistent with the abandonment of the contract as with 
standing on his rights, the claim was properly disallowed, and 
the claimant’s exceptions are overruled. 

Robert H. Dunn is a claimant upon a similar certificate 
dated July 3, 1880, on the life of Luke Dunn, who died June 1, 
1905. December 4, 1906, the Mutual Reserve waived proofs 
and denied liability. The insured failed to pay an excessive as- 
sessment. The claim was properly disallowed because the con- 
duct of the insured was consistent with his abandonment of the 
contract. The claimant’s exceptions are overruled. 

Ann Fowlie is a claimant on a certificate of membership of 
the Northwestern Life Asociation dated May 10, 1892, on the 
life of George Fowlie, who died August 15, 1906. The Mutual 
Reserve waived profs and denied liability April 16, 1907. The 
insured failed to pay an excessive assessment. It is not shown 
when this assessment was called, nor any explanation given of 
the failure to pay it. The claim was properly disallowed as upon 
an abandoned contract. The -claimant’s exceptions are over- 
ruled. 

Augusta Kuntz is a claimant under two certficates of mem- 
bership of the Northwestern Life Association dated October 23, 
1896, on the life of John Kuntz, who died March 21, 1903. The 
Mutual Reserve waived proofs and denied liability January 26, 
1904. The claim was properly disallowed as on an abandoned 
contract. The claimant’s exceptions are overruled. 

Hannah Robinson is a claimant on three certificates of mem- 
bership of the Northwestern Life Association on the life of 
David W. Robinson dated September 5, 1892, who died February 
5, 1907. The Mutual Reserve refused to pay and denied liability 
Janvary 9, 1908. It is not proved when the assessment was made 
ner why the insured failed to pay it. The claim was properly 
disallowed as on an abandoned contract. The claimant’s excep- 
tions are overruled. 

Eight. It is contended that costs incurred in suits on claims 
allowed here which were brought in the courts of Illinois before 
the appointment of receivers should be regarded as a part of the 
expense of administering the fund in this court and given a pre- 
ference over all other claims. The costs in those suits are costs 
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of the cause and are not properly a part of the claims on the 
policies in this court. The exceptions of Devroe E. Gettman and 
others are overruled. 

Ninth. It is also contended that the claims on Northwestern 
policies are entitled to a preference out of the reserve or emer- 
gency’ fund of the Northwestern Life Assurance Company si- 
milar to the preference allowed to death claims on assessment 
policies of the Mutual Reserve Company. There is no evidence 
that there was such a fund, and certainly none has been traced 
into the hands of the receivers, so that no such preference can be 
allowed. The exceptions of Devroe E. Gettman and others are 
overruled. 


The third and fourth reports of the special master are so full 
and clear that I need only state my conclusions. 


The Third Report Filed October 28, 1910. 


Orders were entered permitting interventions in this cause by 
creditors of various classes to present not only their own claims, 
but the claims “of all such other persons as may join in said peti- 
tion and pay their proportionate share of the expenses thereof.” 
This phrase is commonly used in representative or class bills 
such as creditors’ and stockholders’ bills. Because no single 
creditor or stockholder may maintain such suits upon his own 
claim alone, he is required to bring it also on behalf of all others 
similarly situated. When one creditor or stockholder has brought 
such a proceeding, no other creditor or stockholder may maintain 
another. Therefore other creditors or stockholders who may 
wish to take part in the suit are invited to join in it upon condition 
of contributing to its expenses. In this case, however, a repre- 
sentative suit had already been brought against the Mutual Re- 
serve by the complainants in this cause, and all the creditors of the 
company who had filed claims were already in the suit so far as 
distribution was concerned. These petitions of intervention were 
permitted after the purposes of the suit had been practically ac- 
complished, and they concerned only the distribution of the fund 
which the complainants had brought into court. No other 
creditor did join in any one of the interventions except John J. 
Whipple in that of Edward I. Robinson. Therefore no allow- 
ances can be awarded to the interveners on the ground that they 
have or any of them has, brought a fund into the court or pre- 
served such a ‘fund, upon which grounds most of the cases cited 
by the interveners proceed. The interveners suggest that the 
portions of the fund which are awarded to the prevailing classes 
are to be regarded as separate funds and treated as if the inter- 
veners by independent suits had created or brought them into 
court subject to the same rules as to allowances. I cannot take 
this view. How far such contentions may be carried is to be 
seen from the fact that the interveners who have been defeated 
claim that they also are entitled to allowances out of the fund. 
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It is next suggested that the court may deduct from money’s 
coming to creditors of the same class as interveners who have 
prevailed a contribution to the expenses of those interveners, on 
the ground that such creditors have benefited by their services 
and are therefore under an implied obligation to pay. The pre- 
sumption is that the priorities in the fund would have been 
correctly determined whether there had been intervention or not. 
It may be as contended, that receivers, generally speaking, should 
stand neutral, e. g., between creditors contesting for priority. 
But certainly, if there had been no contest, it would have been 
the duty of the court and its receivers to see that the fund was 
properly distributed. 

Two of the interventions stand on a somewhat different ground 
Mr. Ruston seems to have suggested the institution of proceedings 
in equity against Frederick A. Burnham, former president of the 
Mutual Reserve, which have resulted in a settlement with his 
estate for $5,000 in cash and securities of the face value of $25,- 
000. If suggestions to receivers who act upon them success- 
fully were to justify allowances, a very dangerous and uncertain 
avenue of charging funds in court would be opened. Mr. Lewis, 
on the other hand, intervening for Elizabeth A. Sharman, did 
obtain for his clients and others similarly situated the sum of 
$15,000 by taking it out of the fund in court adversely to the 
receivers on the ground that they never were entitled to it. This 
did amount, I think, to the creation of a fund, and I think he is 
entitled to an allowance of $1,000 to be deducted ratably from the 
sums going to the participants in that fund. 

I fully recognized the moral weight of the claims of the pre- 
vailing interveners and appreciate that they, by relying upon a 
view of the law different from that taken by the special master, 
have spent much time and effort on behalf of other people gra- 
tuitously. I must confess that my own impression was that the 
law would allow them compensation, and I would gladly give it 
but for the fact that the decisions, especially those of the federal 
courts, in my opinion show that the conclusion of the special 
master is right. The exceptions of Christina S. Dogge, E. V. 
Catoe, Edward I. Robinson and another, Joseph W. Hyams, 
Turley & Turley, Harry D. Nims, Adm’r, Anne Campbell, and 
Elizabeth A. Sharman, except so far as an allowance to her coun- 
sel is concerned are overruled. 


The Fourth Report Filed October 31 1910. 


The allowances made by the special master to the re- 
ceivers and to the complainant’s counsel seem at first 
sight large in comparison to the amount of the fund; 
but for nearly three years the receivership has moved 
smoothly and successfully over many rough places. It 
bristled with legal and business complications which were sur- 
mounted only by the patience and intelligence of all concerned, 
conspicuously of the receivers and of the counsel for complain- 
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ants. I think the amount of the allowances fully justified. There 
is an exception to any allowance to the counsel of complainants 
for services after the appointment of receivers. It is said that the 
claim of the complainants after that time was hostile to the claims 
or other creditors, and therefore that they ceased to represent all 
concerned. This is true so far as questions of priority are con- 
cerned, but not as to the general conduct of the cause. Mr. Wins- 
low’s services of this character were so helpful that I would 
strain a point, if necessary, to sustain the allowance; but authority 
is found for it in Burden Co. vs. Ferris Co., 87 Fed. 810, 31 C. 
C. A. 233. 

There should also be added an allowance of $5,000 to the spe- 
cial master for his last three reports, and for any services in con- 
nection therewith he may have to render hereafter and of $75 
for his disbursements. The exceptions of Anne Campbell and of 
Harry D. Nims, Adm’r, to the allowances made by the special 
master, are overruled. 

The petition of Blandy, Mooney & Shipman for an allowance 
for disbursements is denied. 

The preference claimed by the state of New York for franchise 
taxes for the year 1907 payable June 1, 1908, after the appoint- 
ment of the receivers, $4,239.52, and for expenses of examination 
of the company by the Insurance Department in the sum of 
$8,884.35, was considered by me upon exceptions to a former 
report of the special master and overruled in an opinion published 
in 175 Fed. 624. Leave, however, was reserved to the state to 
argue the question when the report for final distribution should 
come on for rehearing, and I have been favored with an able brief 
by the Attorney General, but remain of my original opinion. The 
case of New Jersey vs. Anderson, 203 U. S. 494, 27 Sup. Ct. 137, 
51 L. Ed. 284, largely relied upon by him, arose under Bank- 
ruptey Act, July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 
1901, p. 3418), which expressly gives a preference to all state 
taxes. 

A decree may be submitted in accordance with this opinion. 


o+o- 


SUPREME COURT OF ARKANSAS. 


NATIONAL ANNUITY ASS’N 
US. 
CARTER et au,* 


CONTRACTS—-FALSE REPRESENTATIONS—EFFECT. 
The provision, in a certificate of life insurance issued by a fraternal order 
to a member thereof, that * ‘the benefits herein shall be incontestable 


* Decision ‘rendered, Nov. 21, 1910. 132 S. W. Rep. 633. 
Vol. XL.—14. 
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from this date,” renders assured’s false representations in his appli- 
cation for insurance as to his habits and health no defense in an 
action on the certificate. 


[For other cases see Insurance, Dec. Dig. § 755.] 


FRAUDULENT REPRESENTATIONS—EFFECT. 

Representations are no part of the contract of insurance, but are collateral 
or preliminary to it, and, unlike a false warranty, they will not invali- 
date the contract because they are untrue, unless they are material to 
the risks, but need only be substantially true. 

[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 

NONCOMPLIANCE WITH WARRANTY—EFFECT. 

Noncompliance with a warranty in an insurance policy operates as a 
breach of the contract. 


[For other cases see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 


ASSUMPTION OF INSURANCE OBLIGATIONS—CONTRACT. 

Where, in a contract of an association assuming liability of a fraternal 
organization on an insurance certificate, the association agreed to pay 
the full benefit of the amount provided for in the certificate at 
assured’s death, whether such benefit was provided for under its own 
laws or not, in an action to recover on the certificate, the association 
could not claim the benefit of a provision in its by-laws providing 
for a deduction in the final payment in case of death within a certain 
time, where it was not shown that the constitution or by-laws of the 
original insurer contained any such provision. 


[lor other cases, see Insurance, Dec. Dig. § 684.] 


Appeal from Circuit Court, Lawrence County; Charles Coffin, 
Judge, 

Action on a life insurance policy by Francis P. Carter, guardian, 
and another, against the National Annuity Association. Judgment 
for plaintiffs, and defendant appeals. Affirmed. 


SmitH & BLAcKForp, for Appellant. 
J. N. Beaxiey, W. A. CUNNINGHAM, and J. N. Cuinpers, for 
Appellees. 


McCuttocg, C. J. 

This is an action instituted by the beneficiaries to recover on a 
benefit certificate issued by the Loyal Fraternal Home, a corpora- 
tion engaged in the life insurance business on the fraternal plan, 
to Antonio Frankring, one of its members, now deceased. The 
certificate is in the following form: “This certifies that Antone 
Frankring is a member of the Loyal Fraternal Home Lodge No. 
92, at Walnut Ridge, state of Arkansas, and within ninety days 
after receipt of satisfactory proofs of his death there shall be paid 
to.... one thousand dollars. The conditions, benefits and pro- 
visions printed or written by the society on the back hereof are a 
part of this certificate. The benefits herein shall be incontestable 
from this date. In witness whereof the Loyal Fraternal Home has 
caused its corporate seal to be hereunto affixed and these presents 
to be signed by its supreme president and its supreme secretary 
at Cameron, Mo., this the 25th day of September, 1907.” 

On December 27, 1907, defendant, National Annuity Associa- 
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tion, another corporation engaged in the same business, took over 
and assumed the obligations of the other association to its mem- 
bers by a writing in the following form: “The National Annuity 
Association, a fraternal beneficiary association at Kansas City, 
Mo. hereby assumes the benefit certificate issued by the Loyal 
Fraternal Home, of Cameron, Mo., as above described; to which 
this certificate of assumption is attached, and by these presents 
makes it a certificate of the National Annuity Association, subject 
to the constitution and laws of the said National Annuity Asso- 
ciation now in force or that may be hereafter adopted. Provided, 
however, the National Annuity Association agrees to pay the ‘full 
benefit provided for in this certificate at death, less amounts pre- 
viously paid for disability benefits, and unpaid assessments, whe- 
ther such benefit is provided for under its laws or not.” 

Frankring died January 7, 1909, and the action is against the 
National Annuity Association. No question is raised as to the 
authority of the defendant under its charter powers to take over 
the business or to assume the obligations of the other association. 
Defendant pleaded, among other defenses, that the assured, in 
order to procure the insurance, had knowingly made false answers 
to certain questions propounded in the application, for the pur- 
pose of deceiving and defrauding the insurer, which said false 
answers are relied on by the insurer. Said questions and answers 
are set forth as follows: “Do you use alcohol or malt liquors at 
all?” “Do you drink daily?” “Did you ever drink to intoxication 
or excess?” To all of which questions assured answered, “No.” 
Also the following questions: ‘What illness, disease or accident 
have you had since childhood?” Answered: “Attack of pneu- 
monia in 1893 of one week’s duration, mild attack, and had com- 
pletely recovered,” “Have you had any sickness, ailment or in- 
jury that has not been named or described above?” Answered: 
“No.” “Who was the last physician who attended or prescribed 
for you?” Answered: “Johnson Patrick, Jonesboro, Ark., 1893, 
for pneumonia.” 

There was evidence adduced by the defendant tending to show 
that Frankring drank intoxicating liquors to great excess for 
several years prior to his application for insurance, and was fre- 
quently intoxicated. But, on the other hand, the testimony ad- 
duced by plaintiff tended to show that Frankring drank only oc- 
casionally, and not to such excess as to materially affect his health 
or strength. There was also testimony to show that Frankring 
went to a hospital in St. Louis during the year 1907, prior to his 
application ; but it does not show that his ailment was of such a 
serious nature as to materially affect his health or longevity. 

It will be noted in the outset that it is not pleaded that the 
truth of the said answers was warranted by the assured, or that 
there was any breach of warranty. The defense relied on is 
that the said answer to questions were “knowingly false and 
made for the purpose of deceiving and defrauding this defend- 
ant.” Even if such defense had been pleaded, it would have been 
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of no avail, for the language of the contract would defeat such a 
defense, as it declares that ‘“‘the benefits herein shall be incontes- 
table from this date.” Any stipulation in the application making 
the liability of the insured depend on a warranty of the truth of 
answers to questions would be inconsistent with the terms of the 
benefit certificate, which is the last expression between the parties 
of the terms of the contract. The distinction between warranties 
and representations is a marked one. ‘Representations,’ said 
Judge Battle in delivering the opinion in Assurance Society vs. 
Reutlinger, 58 Ark. 528, 25 S. W. 835, ‘are no part of the con- 
tract of insurance, but are collateral or preliminary to it. When 
made to the insurer at or before the contract is entered into, they 
form a basis upon which the contract is entered into; they form a 
basis upon which the risks proposed to be assumed can be esti- 
mated. They operate as the inducement to the contract. Unlike a 
false warranty, they will not invalidate the contract, because they 
are untrue, unless they are material to the risk, and need only be 
substantially true. They render the policy void on the ground of 
fraud, while a noncompliance with a warranty operates as an 
express breach of the contract.” See, also, 2 Cooley's Briefs on the 
Law of insurance, p. 1162. 

The instructions of the court were in conformity with this well- 
marked distinction and correctly submitted the question whether 
or not the alleged false representations were material to the 
risk, 

Error of the court is assigned in refusing to submit to the jury 
the question of reduction of the amount of liability under a section 
of the by-laws of the defendant association reading as follows: 
‘Sec. 84. In the event of the maturity by death or disability of a 
certificate in this association, before the member has contributed 
ten years’ assessments, the unpaid assessments will be charged 
against the certificate and deducted from the final payments. This 
secton shall not apply to an increasing life certificate until after 
it has been in force three years.” It is not shown that the consti- 
tution or by-laws of the Loyal Fraternal Home, the original in- 
surer, contained any such provision, and it was the contract made 
by that association which the defendant assumed. Defendant, by 
its contract assuming the contract of the Loyal Fraternal Home, 
expressly agreed “to pay the full benefit provided for in this cer- 
tificate of death, less amounts previously paid for disability be- 
nefits, and unpaid assessments, whether such benefit is provided 
for under its laws or not.” The certificate provided for the pay- 
ment of $1,000, and nothing could be deducted under the contract 
with defendant except “amounts previously paid for disability 
benefits, and unpaid assessments,”’ and none are shown to be de- 
ducted. 

Judgment affirmed. 





Supreme Lodge K. P. vs. Bradley. 


COURT OF APPEALS OF KENTUCKY. 


SUPREME LODGE K. P. 
VS. 
BRADLEY * 


FRATERNAL INSURANCE—FRAUDULENT REPRESENTATIONS 
BY APPLICANT—BURDEN OF PROOF. 

\ fraternal insurance order seeking to defeat a recovery on a policy on the 
ground of the fraud of the member in making false statements in the 
application, stipulating that the statements are warranted to be true, 
has the burden of proving the fraud by proving that the statements are 
false. 

{For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 1817.] 


FRATERNAL INSURANCE—RIGHT TO RELY ON STATEMENTS 
IN APPLICATIONS. 


\ fraternal insurance order, issuing a policy to an applicant, may rely on 
the correctness of the statements in the application, stipulating that 
the statements are warranted to be true. 


{For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 


FRATERNAL INSURANCE—FALSE STATEMENTS IN APPLICA- 
TION—EVIDENCE. 

\n applicant for insurance stated in his application that he was in good 
health, had not consulted a physician within five years, and that 
neither he nor enumerated relatives, including sisters, had been affected 
with tuberculosis. The statements were warranted to be true. He had 
been treated by several physicians within 14 months before the date of 
the application, and he had been informed by at least one of them that 
he had tuberculosis and must seek another climate. He had also 
been treated for aggravated bladder trouble. He knew that his sister 
had recently died of tuberculosis. Held that the statements were false 
on material matters, and were made fraudulently, so as to relieve in- 
surer from liability. 


|For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 


On petition for rehearing. Granted, and former opinion with- 
drawn, and judgment reversed and remanded. 
For former opinion, see 117 S. W. 275. 


R. A. THornton, for Appellant. 
C. F. Spencer and D. L. Penpieron, for Appellee. 


LASSING, J. 
On April 12, 1905, Kinney Bradley, a member of “Red River 
Lodge No. 70, Knights of Pythias, of the Grand Domain of Ken- 
tucky,” made application for membership in section No. 4431 of 
the Endowment Rank, Knights of Pythias, and for insurance to 
the amount of $1,000. The application was made out on printed 
blanks. In the application were a number of questions to be an- 


* Decision rendered, Dec. 16, 1910. 132 S. W. Rep. 547. 
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swered by the applicant to the medical examiner. These questions 
were severally answered by him. The application, among other 
provisions and agreements, contained the following: “That |] 
[the applicant] am in sound mental and physical condition; and 
it is further declared that the foregoing answers and statements, 
whether written in my own hand or not, together with the answers 
and statements made, or to be made, to the medical examiner in 
continuance of this application, are warranted to be full, complete. 
and true, and shall, together with all the agreements hereinafter 
made, form the basis of any certificate of membership issued 
‘hereon. * * * It is agreed by myself, and binding upon all 
parties who may hereafter become interested, that if any statement 
in this application, or to the medical examiner, or in any certificate 
of health that may be hereafter given, or in the proofs of loss or 
death, by which any certificate of membership issued hereon 
matures, is untrue, * * * said certificate shall be null and void, 
and all right, title, and interest in and to the same, as well as the 
rights of my heirs and beneficiaries to the benefits and privileges 
accruing to members in good standing in this rank, shall be for- 
feited.” Said application also contained certain questions, ad- 
dressed by the medical examiner to the applicant, and relative to 
the answers to these questions the applicant signed the following 
agreement: “It is hereby agreed that all the foregoing statements 
and answers made to the medical examiner are warranted to be 
true, and are offered to the Endowment Rank as a consideration of 
the contract.” 

The application and medical examination were promptly for- 
warded to the company, and on the 24th of April following a 
policy for $1,000 was issued to him, and upon delivery thereof he 
subscribed to the following indorsement on said policy: “I here- 
by accept this certificate of membership, subject to all the con- 
ditions therein contained.” The policy was made payable to Louie 
Bradley, brother of the applicant, Kinney Bradley, and provided. 
among other things, that upon the death of Kinney Bradley it 
would pay the sum of “$1,000, out of the endowment fund of the 
rank in accordance with and under the laws governing the pay- 
ment of benefits, upon due notice and satisfactory proof of death 
and good standing in the rank at the time of death, and full receipt 
and surrender of this certificate, subject, however, to the condi- 
tions and agreements subscribed to by said member in his applica- 
tion. * * * And it is understood and agreed that any violation 
of the written mentioned conditions, or the requirements of the 
laws now or hereafter in force governing this rank, shall render 
this certificate and all claim thereunder null and void, and the said 
Endowment Rank shall not be liable for the above sum or an) 
part thereof.” 

In the application the following questions were addressed to the 
applicant, and answered by him as indicated: 

“8. (a) Are you now in good health? Ans. Yes. . 

“9, (a) Have you consulted a physician during the last five 
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years? Ans. No. (b) When and for what disease? (b) Ans. 
No. (c) Give the name and residence of such physician. (c) 
No answer. 

“11. Have any of your grandparents, uncles, aunts, parents, 
brothers, or sisters been afflicted with consumption, raising of 
blood, rheumatism, insanity, or with pulmonary, scrofulous, tub- 
erculous, cancerous or any hereditary disease? If so state partic- 
ulars. Ans. No. 

“12. Have you ever been afflicted with any of the following 
complaints or diseases: * * * (b) Asthma, bronchitis, pneu- 
monia, pleurisy, consumption, spitting of blood, habitual cough 
or expectoration, shortness of breath, palpitation or any disease 
of the throat, heart or lungs. (b) Ans. No. (c.) Jaundice, 
chronic diarrhcea or constipation, fistula, piles, gallstones or 
gravel or hepatic colic, dropsy, syphilis, or stricture, or any 
disease of the alimentary, genital, or urinary organs? (c) Ans. 
No. 

“13.. * * * (b) Have you had any illness or injury, other 
than as stated by you in Q. 12, or undergone any surgical opera- 
tion? If so, state particulars. Ans. No.” 

The applicant died on December 24, 1905, from tuberculosis 
of the lungs and cystitis, supposed to be of tubercular origin. In 
due time proofs of death were furnished by the beneficiary, 
Louie Bradley, and payment of the policy demanded. The proofs 
of loss consisted of the statement by the beneficiary and the certi- 
ficate of the attending physician. Each of these showed that the 
deceased died of tuberculosis, and certain statements in each were 
so much at variance with statements that had been made by the 
applicant as to cause the company to set on foot an inquiry, which 
resulted in such disclosures that it declined to pay the policy on 
the ground that it had been procured through fraud and misre- 
presentations practiced upon it by the applicant. Suit was insti- 
tuted in the Powell circuit court to enforce its payment. The 
company pleaded the fraud. Upon this issue the case was tried, 
with the result that the plaintiff recovered a verdict for the 
amount of the policy. Upon appeal to this court the judgment 
was reversed, because the trial court refused to permit the ap- 
plication and proofs of loss to be read as evidence. The opinions 
in the former cases are to be found in 107 S. W. 209, 32 Ky. Law 
Rep. 743, and in 109 S. W. 1178, 33 Ky. Law Rep. 413. Upon the 
return of the case it was tried again, with the same result as upon 
the first trial; and again the company appealed. The judgment 
upon the second appeal was affirmed on March 19, 1909. 117 S. 
W. 275. We were asked in a petition for rehearing to withdraw 
that opinion, and upon consideration that was done. The case 
is now before us for determination. 

It is most earnestly insisted for appellant that each of the an* 
swers to the five questions in the application above referred to 
were both material and false, and that the answers to at least 
four of them must have been known to be false by deceased at 
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the time he made them; and, this being so, no recovery should 
be permitted. The burden was upon the company to prove its 
charge of fraud, and this it could only do by showing that state- 
ments made to it at the time the policy was issued were false. 
Hence, when the application was not permitted to be read as evi- 
dence, the foundation upon which the company rested its case was 
destroyed, and in the case, as presented here on the former ap- 
peal, there was no substantial evidence to support the defense. 
But, on the contrary, while there was much evidence tending to 
show that deceased had tuberculosis at the time the application 
for the insurance was made and when the policy was issued, and 
that a sister had died from tuberculosis, still these facts, though 
established beyond question, could not be considered as establish- 
ing the proposition that a fraud had been perpetrated upon the 
company. Certainly, with the evidence in that condition, the 
court would not have been warranted in instructing the jury to 
find for the defendant. But, on the contrary, if it had not been 
for the error committed in refusing to permit the application and 
proofs of loss to be read as evidence, the case would have been 
affirmed, because the burden, under the state of the pleadings, 
was upon the defendant, and not the plaintiff. 

But upon the present record an entirely different state of facts 
is presented. It is shown beyond question and without contradic- 
tion that the deceased had been treated for tubercular bronchitis 
and cystitis for some time before he made this application; that 
he had been advised by his physician that he was in a bad condi- 
tion of health, and that it was advisable for him to go to a warmer 
climate; that if he did so he might recover; and that he should 
not come back. One physician, who treated him in the summer 
of 1905, testified that he had cystitis. Still another who treated 
him in March, 1904, testified that he also treated his sister in her 
last illness, and that she died of tuberculosis. And another phy- 
sician, who treated him in 1904, and also in April, 1905, testified 
that he had cystitis and was unable to work, and that from his 
family history he concluded that the cystitis was of tubercular 
origin. Dr. Bullock, of Lexington, who treated him in August, 
1905, testified that he had cystitis and tuberculosis of the lungs 
in an advanced stage, and that the disease had apparently been of 
several months’ duration. Yet, in spite of the condition, in his 
application he stated that he had consulted no physician during 
the last five years for any disease whatever, that he was in good 
health, that he had none of a long list of diseases, and particularly 
no bronchitis or consumption, and that none of his family, blood 
relations, had died of consumption. It is possible that he might 
have been deceived as to his condition of health, and that, in stat- 
eng that he was in good health, told what he believed to be the 
truth. But as to his answers to the other questions the conclu- 
sion is irresistible that he must have known that they were not 
true. Not one scintilla of evidence is offered by the plaintiff to 
show that these answers, or any one of them, were true, and 
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although it is established by the testimony of five witnesses, that, 
if truthful answers had been made to these questions, no insur- 
ance company would have accepted the risk, plaintiff has offered 
no evidence to the contrary. 

Upon this state of the record, what are the rights of the part- 
ies? The appellant, of course, did not know the applicant per- 
sonally, and hence demanded of him certain information, in 
order that it might determine whether or not he was a desirable 
insurable risk. This information he volunteered to give, and 
vouched for its accuracy and truth, and the company had a 
right to rely upon its correctness. If it did so, and issued the 
policy on the faith thereof, then clearly no recovery should be 
allowed, if this information in vital and material respects was 
false. The statement that he had not been treated by any physi- 
cian during the 5 years next before the date of the application was 
certainly known to him to be false, for he had consulted no less 
than five different physicians during the 14 months before that 
date, and he had been told by at least one of them that he had 
pulmonary trouble or tubercles of the bronchial tubes, and that 
he must go to a different climate if he hoped to recover. He was 
likewise being treated for an inflammation of the bladder, or 
cystitis, and judging from the number of physicians whom he 
consulted, it must have been of an aggravated nature; and al- 
though he stated that his health was good when the application 
was signed, the evidence discloses that he consulted a physician 
about this bladder trouble upon the day following that upon 
which the application was made. So, too, he knew that his sister 
had just recently died of tuberculosis. All of this information 
he not only withheld from the company, but so answered the 
questions as to preclude any investigation along that line, and led 
the company to believe that he was a “good” risk, as the medical 
examiner reported him to be. 

Just how this physician could have reached this conclusion, if, 
in fact, he made any examination at’all, we confess it is difficult 
to see. Certainly his examination must have been of the most 
cursory character, if, indeed, it was not made with a view of 
passing the applicant. However that may be, his mistake could 
afford no excuse for the false statements by the applicant as to 
the condition of his health at that time and during the five years 
prior thereto, and as to his family history. For the correctness of 
answers to these questions he alone was responsible, and though 
the physician to whom he made them failed to discern the pre- 
sence of any ailment which might affect the risk, still the company 
was entitled to the truth in regard to the question asked, in order 
that it might, from such information and the medical examina- 
tion and other facts at its command, determine whether or not it 
desired to take the risk. There can be no doubt that he would 
have been declined if the company had known that he had just 
lost a sister with consumption and that he himself for some time 
had been treated by different physicians for tuberculosis and 
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cystitis. The evidence upon this point is conclusive. No reputa- 
ble company would insure a subject with such a personal and 
family history. 

This being true, it is apparent that each of the answers to these 
several questions was not only material, but of vital importance 
in the execution of the contract. If answered correctly, the con- 
tract would not have been entered into; and, as they were an- 
swered falsely, the contract based thereon should not be upheld, 
for to permit a recovery under such a state of facts would be to 
put a premium upon fraud and ratify and approve its perpetra- 
tion. This court has frequently held that, where representations 
inade by an applicant for insurance have been false in material 
respects as to the condition of the health of the applicant, no re- 
covery would be permitted. Bristou vs. Metropolitan Life Ins. 
Co., 115 S. W. 785; Illinois Life Ins. Co. vs. De Lang, 124 Ky. 
569, 99 S. W. 616, 30 Ky. Law Rep. 753; Provident Savings Life 
Assur. Society vs. Whayne, 93 S. W. 1049, 29 Ky. Law Rep. 160. 

A stronger case of misrepresentation is here presented than that 
disclosed by the record of any of the cases to which we have been 
cited, or to which our attention has been called. The answers to 
every question that was calculated to bring home to the company 
notice of the applicant’s real physical condition and his family 
history were not only such as studiously concealed it, but the 
answers made to such questions were absolutely false, and must 
have been known by the applicant to be so. We conclude that 
upon this showing a peremptory instruction should have been 
given. 

The judgment is reversed, and cause remanded for further pro- 
ceedings consistent herewith. 


OD 


SUPREME COURT OF COLORADO. 


HEAD CAMP PACIFIC JURISDICTION WOODMEN OF THE 
WORLD et AL. 


vs. 


SLOSS* 


BENEFIT CERTIFICATE—“LIFE INSURANCE POLICY”—STAT- 
UTES. 

A certificate in a mutual benefit association, providing that defendant asso- 
ciation would pay on the member’s death to his sister as beneficiary a 
specified sum on certain conditions, was a life insurance policy, within 
Act April 11, 1903 (Acts 1903, c. 119), providing that, after its passage, 
the suicide of a policyholder. of any life insurance company doing 
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business within the state should not be a defense to the policy, whether 
the suicide was voluntary or involuntary, or the holder was sane or 
insane. 

[For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 


[For other definitions see Words and ee vol. 5, pp. 4154-4156; vol. 
8, p. 7707.] 


BENEFIT ASSOCIATIONS—STATUTES. 


1 Mills’ Ann. St. § 638, provides that corporations, associations, and 
societies not for pecuniary profit organized under the act shall be 
bodies corporate by the name stated in their certificate, and that such 
association and societies as are intended to benefit the widows, or- 
phans, heirs, and devisees of deceased members without profit to the 
members will not be deemed insurance companies. Held, that such 
act did not apply to a voluntary association organized to write mutual 
benefit insurance not exclusively for widows, orphans, heirs, and 
devisees of deceased members, but authorizing the insured to name as 
the beneficiary any relative or dependant, though he be an entire 
stranger. 


[For other cases, see Insurance, Dec. Dig. § 687.] 


MUTUAL BENEFIT SOCIETIES—STATUTES. 

3 Mills’ Ann. St. Rev. Supp. § 2229, and 1 Mills’ Ann. St. § 2238, authori- 
zing fraternal and benevolent societies to issue indemnity contracts of 
insurance on the assessment plan without requiring them to organize 
under the statutes regulating the organization of insurance companies 
for profit, did not exempt mutual benefit associations from the appli- 
cation of Act. April 11, 1903 (Acts 1903, c. 119), withdrawing from 
insurance companies the defense of suicide. 


[For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 


En Bane. Appeal from District Court, Mesa County; Theron 
Stevens, Judge. 

Action by Mary Sloss against the Head Camp Pacific Juris- 
diction Woodmen of the World of the States of California, Colo- 
rado, Idaho, Montana, Nevada, Oregon, Utah, Washington, Wy- 
oming and others. Judgment for plaintiff, and defendants appeal. 
Affirmed. 


CANRAHAN & VAN IloorEBEKE (B. M. Carr, of counsel), for 
Appellants. 
WHEELER & WHEELER and R. D. THompeson, for Appellee. 


BaILEy, J. 

The plaintiff’s cause of action is upon an indemnity contract, 
of date January 2, 1904, denominated a “Benefit Certificate,” 
issued by the defendant association to one William J. Bunting, 
payable upon his death to Mary Sloss, a sister, the beneficiary 
therein. 

Two separate, special defenses were interposed. One, that the 
deceased came to his death by suicide, within one year after the 
issuance of the contract, with carries a provision to the effect that 
if the insured so dies within such period, no benefit whatever 
shall be paid thereunder; and the other, that the statute of the 
state of Colorado, in force July 11, 1903, upon which plaintiff 
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relies to recover, despite the foregoing provision of the contract, 
known as the suicide statute, whch in part is as follows: “From 
and after the passage of this act, the suicide of a policyholder 
of any life insurance company doing business in this state shall 
not be a defense against the payment of a life insurance policy, 
whether said suicide was voluntary or involuntary, and whether 
said policyholder was sane or insane” (Laws 1903, c. 119), is 
unconstitutional and void, as in violation and contravention of 
the provision of the Fourteenth Amendment of the Constitution 
of the United States, because, it is claimed, it infringes and res- 
tricts the personal right of a citizen to make a contract for him- 
self, or for the benefit of others, which is neither immoral nor 
against public policy. 

The plaintiff interposed general demurrers to these defenses, 
which were sustained. The defendants elected to stand by their 
case as made. By consent, trial was to the court, and upon proofs 
judgment was for the plaintiff, for eleven hundred dollars, the 
full amount of indemnity, to review which defendants bring the 
case here on appeal. 

The only questions fairly raised are: First. Is the contract 
sued upon a policy of life insurance, and, in the absence of alle- 
legations and proof of fraud in its procurement, subject to the 
provision of our suicide statute, since it was issued by a fraternal 
or mutual association not for profit? Second. Is the statute, 
for the reasons urged, or for any reason, unconstitutional ? 

1. This court, speaking through Mr. Justice Hayt, in Chart- 
rand vs. Brace, 16 Colo. 19, 26 Pac. 152, 12 L. R. A. 209, 25 Am. 
St. Rep. 235, involving a contest over the proceeds of a contract 
of like character with the one in suit, said: 

“The certificate is, in legal contemplation, a policy of life in- 
surance, and to be constructed as such. That the amount can 
only be collected by assessment upon members of the association 
after due notice of death, and the payment of such assessment is 
purely voluntary, can make no difference. The association, so 
far as it is engaged in the business of life insurance, must be 
treated in law as a mutual life insurance company. The certi- 
ficate is to be regarded as a written contract, and, so far as it 
goes, it is the measure of the rights of all parties.” 

And again in Supreme Lodge, Knights of Honor, vs. Davis, 
reported in 26 Colo. at page 257, 58 Pac. at page 596, opinion by 
Mr. Justice Gabbert, this court said: 

“In as far as the insurance feature of the organization is con- 
cerned, it is, in effect, a mutual life insurance company, and the 
general rules governing associations of that character control it 
in the transaction of this branch of its business.” 

That contracts like the one in suit are life insurance policies is, 
in this jurisdiction, settled beyond recall, and the courts, with 
great uniformity, have so treated them. Rightfully so because 
there is no essential difference between the provisions of this 
contract and those of the ordinary life insurance policy of regular 
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or old line companies. That all life insurance contracts should 
receive the same construction, and be subjected to the same stat- 
utory regulation and limitation, unless expressly exempted, must 
be conceded. The statute in question provides that the act of 
suicide shall not be a defense to the payment of a life insurance 
policy, and was directed against such defense in all cases, without 
regard to the character or class of the company putting forth 
the contract. 


It being once determined that the contract sued upon is in fact 
a life insurance policy, then the conclusion is irresistible that the 
bare fact of suicide may not, in the face of the statute, be legally 
asserted against a suit to recover upon it. For the purpose of its 
insurance feature the defendant company was and is as much a 
life insurance company as an old line or regular company, and 
its contracts of indemnity are just as much life insurance policies 
as are those of any other company. ‘The statute is clear and spe- 
cific, and is capable of but one rational construction, namely, 
that it was the intent and purpose of the Legislature to prevent 
all companies, of whatsoever kind or character, issuing life insur- 
ance contracts, from escaping payment thereon, in the event of 
death, simply on the ground that the insured committed suicide. 
There is no exception in béhalf of any particular kind of com- 
pany, either expressed or implied, and manifestly none was in- 
tended. No good reason appears for reading into the statute such 
a limitation or exemption. 


At the time this contract was written, and at the time 
of loss, this statute was the last expression of the 
Legislature upon the subject, and is controlling as against any 
prior, if there be such, and we know of none, conflicting legis- 
lative expression in reference thereto. The several statutory 
provisions, relied upon by defendants to take this contract out 
of this statute, were all in force at the time of the former decisions 
of this court, and they determined, in effect, that notwithstanding 
them, such a contract is a life insurance policy. These provisions 
have, and can have, no reference to, or bearing upon, the suicide 
statute, which is a separate, subsequent, independent and com- 
plete enactment in and of itself, and in no sense amendatory 
of any previous legislative enactment. Neither do they create a 
limitation upon its application, since by its terms it reaches all in- 
surance policies of all companies, without reference to their char- 
acter, whether mutual organizations, on the assessment plan, or 
otherwise. 

That part of section 638, 1 Mill’s Ann. St., with which a consid- 
eration of this case has to do, reads as follows :— 


“Corporations, associations and societies, not for pecuniary 
profit, founded under this act, shall be bodies corporate and 
politic by the name stated in such certificate; * * * associa- 
tions and societies which are intended to benefit the widows, or- 
phans, heirs, and devisees of deceased members thereof, and 
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where the members shall receive no money as profit or otherwise, 
shall not be deemed insurance companies.” 

This statute is specifically for the benefit of corporations, asso- 
cations and societies, not for pecuniary profit, founded under this 
act. The record discloses that the defendant association is not 
a corporation, association or society so founded; it was sued as 
a voluntary association and defended as such, and does not come 
within the purview of this section and can claim no benefit or ex- 
emption from it. Again, by the terms of this section, it is only 
associations and societies which are intended to benefit exclu- 
sively the widows, orphans, heirs and devisees of deceased mem- 
bers which are exempted from being deemed insurance com- 
panies. This certificate, by its express terms, is widely extended 
in its benefits; they are not limited to fit the terms of this pro- 
vision. The beneficiary may be any relative, or dependent of or 
upon the assured member, even an entire stranger. It needs no 
argument to demonstrate that this contract does not fall within 
the limitations, or conform to the requirements, of this section. 

Neither is there anything in section 2229 of 3 Mill’s Ann. St. 
Rev. Supp. nor in section 2238 of 1 MIll’s Ann. St., which, by any 
possible intendment, can be held to take the contracts of the de- 
fendant association out of the operation of the suicide statute. 
These provisions simply recognize the right of fraternal and be- 
nevolent societies, of like character with the defendant, to issue 
indemnity or contracts of insurance on the assessment plan, with- 
out requiring them to organize under the statutes regulating the 
organization of insurance companies for profit. Under these 
provisions the defendant company had the unquestioned right to 
issue contracts of insurance, and such contracts, when issued, by 
whatever name designated, are in contemplation of law, and in 
fact, policies of life insurance, and thus subject to the provisions 
of this statute. The statute itself does not exempt them, nor does 
any other provision of our law, to which our attention Has been 
called, do so. 

2. Upon the question of the constitutionality of the statute, it 
is sufficient to say that its enactment was a legitimate exercise of 
power by the State Legislature. There is no reason suggested 
upon which to base a contrary view. No authority has been cited, 
and we have been unable to find any, in conflict with this conclu- 
sion. It was the province of the state, through its Legislature, 
to adopt such a policy touching this matter as it deemed best, 
provided it did not in so doing come in conflict with the Consti- 
tution of the state or of the United States. There is no such con- 
flict here. The legislative will, within the limits stated, must be 
respected. If an insurance company does business at all within 
the state, it must do so subject to such valid regulations as the 
state may choose to adopt. By this statute the state, through the 
proper authority, has declared it to be against public policy to 
permit insurance companies to contract against the payment of 
their policies, in the event of loss, because the insured came to 
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his death by suicide. The contract in suit was made subsequent 
to the passage of this act, and upon full notice as to the policy of 
the state in that behalf. The propriety and wisdom of the enact- 
ment was for the Legislature alone, and is not properly for con- 
sideration or review here. The provision in this contract making 
suicide a defense against payment, being against the policy of the 
state, as declared in the statute, is, for that reason, a nullity. 
The very object of the statute is to prohibit such stipulations. It 
can neither be waived nor abrogated by any plan or device what- 
ever. The legislative will, when expressed in a peremptory sta- 
tute, is paramount and controlling, and cannot be set aside by the 
private agreement of the parties. 

We cite, in addition to the cases from our own state, as bear- 
ing generally upon the conclusions here reached and approving 
them, the following: Berry vs. Knights Templars’ & Masons’ 
Life Indemnity Co. (C. C.) 46 Fed. 441; Knights Templars’ & 
Masons’ Life Indemnity Co. vs. Berry et al., 50 Fed. 511, 1 C. 
C. A. 561; Note to Penn Mutual Life Ins. Co. vs. Mechanics’ 
Savings Bank & Trust Co., 38 L. R. A. 55, containing under 
paragraph VIII. summary of authorities; Commonwealth vs. 
Wetherbee, 105 Mass. 149; 2 May on Insurance (4th Ed.) § 
550a, and authorities there cited; Daniher vs. Grand Lodge A. 
O. U. W., 10 Utah, 111, 37 Pac. 245; Home Forum Benefit 
Order vs. Jones, 5 Okl. 598, 50 Pac. 165; Balzell vs. Modern 
Woodmen of America, 98 Mo. App. 153, 71 S. W. 1071; Keller 
vs. Travelers Ins. Co., 58 Mo. App. 557; Logan vs. Fidelity Co., 
146 Mo. 114, 47 S. W. 948; and Whitfield ex-rel. Hadley vs. 
tna Life Ins. Co., 205 U. S. 489, 27 Sup. Ct. 578, 51 L. Ed. 
895. 

The court having properly sustained the demurrers to the two 
special defenses, and having, upon full hearing and ample proof, 
entered the correct judgment, it is affirmed. 

Judgment affirmed. 

Gabpert, J. 

[ concur in the judgment, and also in the conclusion that un- 
der the defense and the facts of this case the statute in question 
is valid, because of the decision of the Supreme Court of the 
United States in Whitfield vs. A<tna Life Ins. Co., 205 U. S. 489, 
27 Sup. Ct. 578, 51 L. Ed. 895, to the effect that the Missouri 
statute does not conflict with the federal Constitution. There 
is, however, a marked difference betwen the Missouri statute 
and our own. The former provides that suicide shall be a de- 
fense if it appears that the insured contemplated suicide at the 
time he made application for his policy, while our statute is silent 
upon that subject. This difference might be good ground for 
declaring our statute invalid, for the reason that literally it takes 
away the defense of suicide altogether, no matter what the cir- 
cumstances might be; but that question has not been argued by 
counsel. Should, however, a case be presented where the de- 
fense interposed was that the insured contemplated suicide when 
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he took out his policy, the holding in the case at bar would not 
foreclose a consideration of that proposition. Neither would it 
foreclose the other question suggested if presented in a future 
case. 


Ha 0 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


WINGERSKY 
US. 


UNITED STATES GRAND LODGE, INDEPENDENT ORDER 
FREE SONS OF ISRAEL* 


BENEFICIAL ASSOCIATION — ACTION—COMPLAINT—SUFF'I- 
CIENCY OF ALLEGATIONS. 

Where an action against a fraternal benefit association was grounded on 
its by-laws, the complaint was defective for alleging the by-laws in 
force when the action was commenced, and not at insured’s death, 
more than a year theretofore. 


[For other cases, see Insurance, Cent. Dig. $§ 1996-1998; Dec. Dig. § 815.] 


Appeal from Special Term, New York County. 

Action by Hattie Wingersky against the United States Grand 
Lodge, Independent Order Free Sons of Israel. From an inter- 
locutory judgment sustaining a demurrer to the complaint, plain- 
tiff appeals. Affirmed, with leave to amend. 


See, also, 126 N. Y. Supp. ——. 


Argued before Ingraham, P. J., and Mclaughlin, Scott, and 
Clarke, JJ. 


Aucust P. WAGNER, for Appellant. 
Maurice B. BLUMENTHAL, for Respondent. 


Per CurRIAM. 

The complaint is defective because it does not show what 
were the provisions of the by-laws when plaintiff’s husband died. 
The complaint speaks entirely in the present tense, and alleges 
only the provisions of the by-laws when the action was com- 
menced, which was more than a year after the husband’s death. 
Non constat the by-laws may have been effectively amended in 
the meantime. 

The interlocutory judgment is therefore affirmed, with costs 
and disbursements, with leave to plaintiff to amend her complaint 





* Decision rendered, Dec. 2, 1910. 126 N. Y. Supp. 74. 
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within twenty days, upon payment of costs in this court and in 
the court below. 


ST. LOUIS COURT OF APPEALS. 


MIssouURI 


BANGE 
Us. 
SUPREME COUNCIL LEGION OF HONOR OF MISSOURL* 


BENEFIT SOCIETY—FORFEITURE—NOTICE. 

The laws of a mutual benefit society, required that every member should 
pay assessments within 30 days from the call; that a failure to do so 
before the first meeting of his council after the expiration of the 30 
days operated to suspend the member except that any council by a 
majority vote, might authorize the payment of the member's assess- 
ment as a loan or as a gift from its funds, such payments being made 
within the 30 days specified. He/d that, where a local council declined 
to pay a member’s contribution for October, 1904, though having 
paid several prior contributions, such declination did not of itself 
forfeit the member’s certificate, unless he had notice that the call 
had been made or received notice of the forfeiture and acquiesced 
therein. 

[For other cases, see Insurance, Dec. Dig. § 751.] «~ 


ASSESSMENTS — FAILURE TO PAY — NOTICE — MAILING— 
QUESTION FOR JURY. 

Whether a notice of an assessment on mutual benefit certificates was 
mailed to the insured’s regular address as required by the policy, 
held for the jury. 

[For other cases see Insurance, Dec. Dig. § 825.] 


NOTICE OF ASSESSMENT CALL—MAILING—STATUTE. 

An instruction that if insured’s regular address at the time the call was 
made for the nonpayment of which he was suspended, was in Chicago, 
and not in St. Louis, to which the notice was sent, yet if the notice of 
the call and suspension were forwarded to and received by insured in 
Chicago or actual notice thereof reached him, prior to his death, and 
in time for him to have made application for reinstatement as a mem- 
ber, then the verdict should be for defendant, was erroneous for 
failure to require that if the notice was not mailed to his regular ad- 
dress he must have received the same within 30 days prescribed for 
payment by the company’s by-law. 


lor other cases see Insurance, Dec. Dig. § 751.] 


Appeal from St. Louis Circuit Court; William M. Kinsey, 
Judge. 
Action by Minnie E. Bange against the Supreme Council Le- 





‘a Decision rendered, Nov. 29, 1910. Rehearing Denied, Dec. 9, 1910. 132 S. W. 
ev. 276. 
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gion of Honor of Missouri. Judgment for defendant, and plain- 
tiff appeals. Reversed and remanded. 


JamEs J. O’DoONOHOE, for Appellant. 

Kineaty & KINEALY, for Respondent. 

Norronl, J. 

This is a suit on a certificate of life insurance. The finding 
and judgment were for defendant and plaintiff prosecutes the 
appeal. The case was reviewed by the court on a former appeal. 
See Bange vs. Supreme Council Legion of Honor, 128 Mo. App. 
461, 105 S. W. 1092. 

Defendant is a mutual benefit society operating under the 
lodge system of government, and plaintiff’s husband, Julius A. 
Bange, became a member of its local lodge, Irving Council No. 
2, in the year 1902. Upon becoming associated with the order, 
it issued to him its certificate of insurance on his life payable at 
his death to his wife, the present plaintiff, in amount not exceed- 
ing $2,000. At the time of effecting the insurance and until the 
8th day of June, 1904, insured resided in the city of St. Louis 
where he had formerly been employed as a traveling salesman. 
He became unemployed, however, in the fall of 1903, and it 
seems remained so until about August, 1904, when he obtained 
a position as city salesman for a gent’s patent collar in Chicago. 
While thus unemployed, in the fall of 1903, insured abandoned 
housekeeping in St. Louis, stored his furniture in the basement 
beneath the residence of Mrs. Hobie, his wife’s mother, with 
whom he and his wife and little boy took up their abode at 2637 
Park avenue, St. Louis. The insured, together with his wife 
and child, continued to reside at this number with his mother- 
in-law until June 8, 1904, at which time he went to Chicago 
with the purpose of finding employment and locating there. 
Before leaving St. Louis, he paid up his contributions and dues 
in defendant order until July 1st of that year and overpaid the 
same to the extent of thirty-three cents, which amount remained 
on the books of the order to his credit. The insured omitted to 
pay the contributions which were called in aid of the insurance 
for the months of July, August, and September, but his lodge, 
Irving Council No. 2, under a by-law authorizing it to do so, 
voluntarily paid these for him. When the October contribution 
was called, under the serial number of call 132, insured omitted 
to pay this as well, and, on the 9th day of November thereafter, 
his council declared him suspended and the insurance involved 
forfeited for that particular default. Julius A. Bange, the in- 
sured, died in Texas, where he was engaged in traveling for a 
Chicago concern, on February 19, 1905, and this suit is prose- 
cuted on the certificate of insurance notwithstanding its alleged 
forfeiture and his suspension as though the insurance continued 
in force because of defendants’ failure to mail a notice of the 
call for contribution 132 and notice of the insured’s suspension 
to his regular address as the by-laws required. After admitting 
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the issue of the certificate and other relevant facts, for a defense 
thereto, the answer pleaded the insurance therein vouchsafed 
had been forfeited and the insured suspended from membership 
in the order because of his failure to pay the contribution 132 
called October 1, 1904. 

Section 3 of Law 6, General Laws of defendant order, pro- 
vides substantially that every member shall pay the amount of 
his contribution to the relief fund within thirty days from the 
date of the call therefor, and any member failing to pay the same 
on or before the first meeting of his council after the expiration 
of said thirty days, shall stand suspended from the order and 
from all benefits therefrom. It is further provided therein, hows 
ever, that any council may, by a majority vote of its members 
present at the meeting, authorize the payment of the member’s 
contribution as a loan or as a gift from its funds, but such pay- 
ments must be made within the thirty days therein specified. 

When the cause was here on the former appeal, we interpreted 
this by-law to the effect that it is not self-executory in operating 
the suspension of the member and a forfeiture at the end of the 
thirty days therein referred to as the custom obtains thereunder 
with defendants’ consent to await the next meeting of the coun- 
cil and its failure to pay the contribution for the member. In 
the present case, the council paid the contributions for the in- 
sured which were called in July, August, and September, but 
on November 9th declined to pay call No. 132 for October. But 
this of itself does not operate a forfeiture of the insurance un- 
less the insured had notice, active or constructive, that the call 
for the nonpayment of which the forfeiture was declared, had 
been made or thereafter received notice of the forfeiture and 
acquiesced therein. Forfeitures are not favored in the law, and 
are, therefore, not to be allowed unless it appears the party whose 
rights are sought to be thus summarily determined against him 
has had such reasonable notice as the laws require. Settle vs. 
Farmers’, etc., Ass’n, 131 S. W. 136. As to notices touching 
contributions called by the order, it is provided in its laws that 
it shall become the duty of the member to pay the same within 
thirty days after being notified by the recorder of his council. 
The notice referred to is sufficient, however, if directed by the 
recorder to the “regular address” of the member and deposited 
in the postoffice. ‘The evidence is conclusive to the effect that 
no notice of the call for which the forfeiture was declared and 
no notice of the fact that the forfeiture had been declared and 
the member suspended was ever mailed by defendant’s officers 
to the insured at Chicago, though it does appear such notices 
were mailed by the recorder of the local council and the proper 
officer of the Supreme Council to the address 2637 Park avenue. 
St. Louis, where the insured resided prior to going to Chicago. 
As before stated, the regular address of the insured up to June 
8, 1904, was undoubtedly at 2637 Park avenue, St. Louis, for 
he, together with his wife and child, resided there at that time. 
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It appears Mr. Lindsley, the recorder of Irving Council No. 2, 
knew this fact and mailed the regular notices of calls to the 
insured at that number but on June 8, 1904, insured, having been 
unsuccessful in obtaining a position in St. Louis, went to Chi- 
cago in search of employment and thereby changed his regular 
address to 2094 Wilcox avenue, Chicago. Mrs. Bange, his wife, 
went to Chicago in July and remained with her husband there 
for about six weeks and until the early part of September when 
she returned to her mother’s at 2637 Park avenue, St. Louis, be- 
cause her husband had not yet obtained employment and was 
unable to furnish her a home with him. There is testimony 
tending to prove insured resided with his sister in a at 
2094 Wilcox avenue from June 8, 1904, until January 26, 1905, 
when he left there for Texas to travel for the Swift Packing 
Company with whom he had obtained employment in Chicago. 
It appears by the uncontroverted proof that the recorder of 
Irving Council No. 2, Mr. Lindsley, knew at one time the in- 
sured resided at 2094 Wilcox avenue in Chicago, for he admits 
in his testimony that he received a letter from the insured con- 
veying this address while there pertaining to his insurance and 
a letter in evidence from Mr. Lindsley to the insured, dated 
August 18th, is addressed to the insured at 2094 Wilcox avenue, 
Chicago. This letter from Mr. Lindsley to the insured assures 
him that the council would pay his assessments for a reasonable 
length of time. The letter further expresses the hope that in- 
sured would find employment and requested the insured to pre- 
sent the regards of the writer to Mrs. Bange. It appears clearly 
from this that the recorder of Irving Council No. 2 not only 
knew the insured was in Chicago and living at 2094 Wilcox 
avenue at that time, but knew as well that his wife was with him 
there in August. It is in testimony, too, that Mr. Lindsley, the 
recorder, called at the home of Mrs. Hobie, 2637 Park avenue 
in St. Louis, several times during the fall of 1904 after Mrs. 
Bange had returned from Chicago in September, and conversed 
with her as to the matter of the insured’s contributions which 
were then being carried by the council. Besides, Mrs. Hobie, 
the insured’s mother-in-law, told him Pange’s address in Chi- 
cago, and he knew that the insured was not living at 2637 Park 
avenue in St. Louis; for he was not there when Lindsley called. 
After the insured went to Chicago in June, he first obtained em- 
ployment as city salesman for a gent’s patent collar, but it seems 
this employment did not prove to be remunerative and he was 
unable to maintain his family there. The proof is that because 
of this fact Mrs. Bange returned to her mother’s in St. Louis 
to await her husband’s obtaining something more substantial. 
For a few weeks prior to Christmas, 1904, the insured was em- 
ployed as a floorwalker in Marshall Field’s store in Chicago and 
finally succeeded in obtaining employment with the Swift Pack- 
ing Company in whose service he went to Texas January 26, 
1905, where he died on February 19th thereafter. 
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A witness testified that he saw Mr. Bange in St. Louis several 
times during the winter before he died, but there is no pointed 
statement in his testimony indicating that Bange’s regular ad- 
dress was 2637 Park avenue, St. Louis, after June 8, 1904, for 
he did not speak on that subject. Both Mrs. Bange and her 
mother gave testimony to the effect that he came to St. Louis 
twice from Chicago, during the interim, to visit his family. On 
November 18th, which was Mrs. Bange’s birthday, the insured 
came to St. Louis, visited her and returned to Chicago the fol- 
lowing night. Again on January 23, 1905, he came from Chi- 
cago to St. Louis, and spent two days .with his family immedi- 
ately prior to embarking on his tour in Texas. 

When the case was here on a former appeal, the court de- 
clared the by-law requiring notice to be sent to the “regular ad- 
dress” of the member to intend that the notice shall be mailed 
to the address where the member will be likely to get it if such 
address is known to the recorder. Bange vs. Supreme Council 
Legion of Honor of Mo., 128 Mo. App. 461, 473, 105 S. W. 1092. 

As it is conceded that notice of assessment No. 132 was not 
mailed by defendant to Bange’s Chicago address, it is argued the 
court should have directed ‘a verdict for plaintiff on that score. 
The argument is that in accordance with the views expressed 
on the former appeal the evidence is conclusive that 2637 Park 
avenue was not Bange’s regular address, for though his wife and 
child resided there with her mother, his regular address was in 
Chicago, where he was seeking employment. We have duly 
weighed this argument and believe, in view of other portions 
of Lindsley’s testimony, it is a matter for the jury. The case 
concedes Lindsley knew Lange’s address in Chicago in August 
and no doubt for some time thereafter, but the evidence is not 
conclusive as to his knowledge on the subject in October when 
the call for assessment No. 132 was issued. Lindsley, the re- 
corder, testified he did not know Bange’s address at this time 
for Mrs. Bange informed him when he called to see her about 
the contributions that her husband had accepted employment in 
Chicago, lost his position, and “disappeared.” The witness said 
he then considered him a “bird of passage.” It is true the ques- 
tion is not one of domicile, and does not necessarily turn on the 
intention of Bange, but, nevertheless, in so far as the rights of 
the parties to this record are concerned, Lindsley was justified 
in accepting plaintiff Mrs. Bange’s statement made at or imme- 
diately prior to October 1st that her husband had “disappeared,” 
and conduct himself as though 2637 Park avenue was his regu- 
lar address thereafter. The matter is to be considered in view 
of the fact that Bange and his wife were not separated, and that 
she, his child and all of their household effects were at 2637 
Park avenue, for if Bange had disappeared from Chicago and 
abandoned his address there, then 2637 Park avenue, St. Louis, 
would be the place where he would most likely receive his mail 
and expect it to be addressed. In view of this testimony, and 
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the considerations suggested, we believe Bange’s regular address 
under the circumstances of the case was a question for the jury. 
The court instructed the jury that one of the questions which it 
should determine was whether during the months of October 
and November, 1904, the regular address of Julius A. Bange 
was at 2637 Park avenue in the city of St. Louis, or at 2094 
Wilcox avenue in Chicago, Ill.; that the by-law governing de- 
fendant required the recorder of Irving Council No. 2 to send 
notices of contributions which Bange was required to pay to his 
regular address and that by the words “regular address,” as used 
in the by-laws, is intended the place where the member is known 
by the recorder most likely to receive his mail; that is the place 
where he is known to expect his mail to be addressed to him and 
where he usually receives it, although he may not always be 
present at such place. That in determining whether at the time 
mentioned, the regular address of deceased was 2637 Park ave- 
nue, St. Louis, or 2094 Wilcox avenue, Chicago, the jury should 
take into consideration all of the facts and circumstances in evi- 
dence tending to show whether deceased expected regularly to 
receive his mail at one place rather than the other in the absence 
of any special direction, and also tending to show what knowl- 
edge or information, if any, the recorder of Irving Council No. 
2 had, of this intention. The jury was also told in the same 
instruction that if it believed from the evidence that No. 2637 
Park avenue in St. Louis was the regular address of deceased at 
the time mentioned above and that the recorder of Irving Coun- 
cil on or about the Ist day of October, 1904, deposited in the 
United States mail, postage prepaid, addressed to the deceased 
at such place, a notice or call for the contribution due from him 
for the month of October, 1904; that said contribution was not 
paid by deceased or any person for him, on or about the first 
meeting night in November, 1904; and that thereupon he was 
suspended by said council at said meeting for the nonpayment of 
said contribution, and that notice of such suspension was de- 
posited in the mail by the Supreme Recorder of defendant, post- 
age prepaid, and addressed to deceased at said number on Park 
avenue in St. Louis; and that thereafter deceased made no 
application to be reinstated in said council prior to his death— 
then the verdict should be for defendant. We believe so much 
of the instruction was sufficient, for there was evidence tending 
to support all of the propositions hypothesized there, though we 
have not mentioned it all, as some portions are unimportant on 
this appeal. But the succeeding paragraph of the instruction 
we deem to be unsound, for it omits to inform the jury that, if 
Bange received notice of the assessment by its being forwarded 
to him in Chicago, he was not bound by it as a predicate for 
the forfeiture of his rights unless he received it in time to have 
paid the assessment within the thirty-day limit prescribed in the 
by-law. When the case was here on the former appeal, it was 
ruled, in view of the testimony of Lindsley about sending notice 
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of the call to 2637 Park avenue and the testimony of Mrs. Hobie, 
deceased’s mother-in-law, that all mail received there for Bange 
was promptly forwarded to him in Chicago, the jury might infer 
that Bange actually received such notice though it were not di- 
rected to his regular address. On this hypothesis, if he did so 
receive the notice through the process of forwarding in time to 
pay during the thirty days allowed him by the by-law for that 
purpose, the mere circumstance that the notice was erroneously 
addressed would be immaterial. Bange vs. Sup. Council Leg. 
of Honor of Mo., 128 Mo. App. 461, 473, 474, 105 S. W. 1092. 
By the concluding paragraph under discussion, the court directed 
the jury that although it should believe from the evidence the 
regular address of the deceased at the time mentioned was 2094 
Wilcox avenue, Chicago, and not 2637 Park avenue, St. Louis, 
yet if it found that the notice of the contribution and of the 
suspension were forwarded and received by deceased at his 
regular address in Chicago, or that actual notice thereof reached 
him in any manner prior to his death and in time for him to 
have made application for reinstatement as a member, then 
the verdict should be for defendant. This portion of the in- 
struction authorized a verdict for defendant if the jury found 
Bange received a notice -which had been directed to 2637 
Park avenue, St. Louis, and perchance had been forwarded 
by his mother-in-law though he did not receive it until 
after the thirty days’ limit for payment prescribed in 
the by-law had expired. It hypothesizes a case which 
concedes Bange’s regular address to have been in Chi- 
cago, and that notice mailed to Park avenue, St. Louis, 
was not a performance of the condition prescribed by 
the by-law on which a forfeiture may be declared. In these cir- 
cumstances when the notice is not mailed to the regular address. 
the insured ought not to be declared in default unless he received 
the notice in time to have protected his insurance within the 
thirty-day limit, for the mere deposit in the mail is insufficient 
when the notice is not mailed to the regular address. In other 
vords, unless the jury find the fact to be that he received the no- 
tice through its being forwarded in time to have paid the assess- 
ment within the thirty-day limit therefor the rights of the in- 
sured ought not to be forfeited as for his default. This error 
is material, for it may be the jury found the notice was for- 
warded, and though not received until after the thirty days had 
expired, considered it a sufficient basis for the forfeiture. 

One of defendant’s by-laws required each member to pay dues 
and per capita tax at the rate of $1.50 per quarter. Another 
section provides that any member who should become six 
months in arrears with respect to such. dues shall stand sus- 
pended. These by-laws may be self-executing as there seems 
to be no provision for notice. But whether they are or not it is 
unnecessary to examine minutely, for that they are self-execut- 
ing will be conceded, but not decided. It appears the insured, 
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Bange, omitted to pay his dues, and was six months in arrears 
February 1, 1905. He died February 19th, of the same year. It 
is argued that the insured’s membership and insurance were for- 
feited because of this fact. Had a forfeiture of the insurance 
been predicated on this ground in the first instance, it may be 
the argument would prevail but, as it is, defendant must be 
treated as having waived the matter, for it appears no such ques- 
tion was raised in the original answer nor until after the case 
had been tried and the judgment reversed on the former appeal. 
After the cause was remanded, defendant filed an amended an- 
swer by which, for the first time, it invokes a forfeiture for the 
nonpayment of dues. Plaintiff joined issue with defendant on 
the first answer which set forth a forfeiture solely on the ground 
of nonpayment of contribution No .132 after notice thereof and 
a trial was had with respect to that matter. On that issue alone, 
the court on the former trial directed a verdict for defendant and 
thus entailed the expense and trouble of an appeal to this court 
which reversed and remanded the case as will appear by refer- 
ence to Bange vs. Sup. Council Leg. of Honor of Mo., 128 Mo. 
App. 461, 105 S. W. 1092. There can be no doubt of the propo- 
sition that a forfeiture may be declared waived, if it appears the 
insurer, while in possession of all the facts with respect to the 
matter, omits to invoke it and induces the beneficiary to enter 
upon the expenditure of a considerable sum of money or ma- 
terially changes his or her position by litigating another matter 
relied upon as a defense. Such conduct on the part of the in- 
surer introduces an element of estoppel, and renders the waiver 
complete. 2 Bacon on Benefit Societies (3d Ed.) § 423; Carp 
vs. Queen Ins. Co., 116 Mo. App. 528, 542, 544, 545, 92 S. W. 
1137. So it is in this case, defendant having relied exclusively 
upon a forfeiture for the nonpayment of contribution No. 132, 
after notice, on the former trial and appeal, will not now be per- 
mitted to invoke a forfeiture on a new and distinct ground with 
respect to the facts of which it was fully advised when the first 
answer was filed. See Carp vs. Queen Ins. Co., 116 Mo. App. 
528, 542, 543, 92 S. W. 1137. The matter having been once 
waived may not be invoked thereafter without consent. Porter 
vs. German ‘Am. Ins. Co., 62 Mo. App. 520. The judgment 
should be reversed and the cause remanded. It is so ordered. 
Caulfield, J., concurs. Reynolds, P. J., not sitting. 
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SUPREME COURT OF TEXAS. 


KNIGHTS OF MACCABEES OF THE WORLD 
US. 
HUNTER* 


FRATERNAL INSURANCE—ACTIONS—ISSUES. 

Where, in an action on a benefit certificate stipulating that the answers of 
the applicant were warranted to be true and that if they were not the 
certificate should be avoided it appeared that the applicant stated 
that he had never changed his residence on account of his health, that 
he had never been afflicted with habitual cough, or consumption, or 
with a disease of the lungs, etc., and the undisputed evidence showed 
that he had changed his residence for his health and that he was 
suffering from tuberculosis of the bowels and lungs prior to the 
making of the application, it was error to refuse to direct the jury 
to find that his answers were false, so that the certificate was void. 

[For other cases, see Insurance, Dec. Dig. § 819.] 


MUTUAL BENEFIT INSURANCE—LIABILITY—WAIVER. 


Where the by-laws of an insurance order provided that the certificate 
should be kept by the association, the failure of the order to surrender 
a certificate to the beneficiary on the death of the member did not 
operate as a waiver of objections to liability on the certificate, espe- 
cially where the counsel for the beneficiary was given the right to ins- 
pect the certificate at any time. 


{For other cases, see Insurance, Dec. Dig. § 724.] 


MUTUAL BENEFIT INSURANCE—LIABILITY—WAIVER. 

That the committee on claims of an insurance order rejected a claim on a 
certificate and then referred it to the board of trustees who rejected 
it without a hearing did not operate as a waiver of objections to the 
certificate, though it was the practice of the order in passing on con- 
tested claims to give notice that the claim was disapproved and then 
to await the action of claimant in adducing proof before the board of 
trustees, especially where the beneficiary brought suit on the claim in 
less than 90 days. 


[For other cases, see Insurance, Dec. Dig. § 724.] 


Error from Court of Civil Apeals of Second Supreme Judicial 
District. 

Action byMrs. Jessie L. Hunter against the Knights of the 
Maccabees of the World. There was a judgment for plaintiff, 
and defendant brings error. Reversed and rendered. 


_J. E. Yantis and Cunnincuam & Oniver, for Plaintiff in 
Error, 
Wacsrarr & Davinson, for Defendant in Error. 


Gaines, C. J. 


This was a suit by Jessie L. Hunter to recover as beneficiary 





* Decision rendered, Dec. 7, 1910. 132 8S. W. Rep. 116. 
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the sum of $2,000 upon a certificate for the sum of $3,000, is- 
sued to her husband in her lifetime, in which she was: named as 
beneficiary. The certificate was originally for $1,000, which. 
upon a new application, was raised to $3,000. There seemed to 
have been no controversy as to the $1,000 originally promised. 
which was paid to and accepted by Mrs. Hunter with the un- 
derstanding that it was not to prejudice her rights to claim the 
additional $2,000. 

It was stipulated in the certificate, and in the by-laws of the 
association, that the answers of the applicant for the certificate 
were warranted to be true and that in the event they were not 
true, that the certificate should be avoided. To questions pro- 
pounded to him during his examination for the certificate he an- 
swered :— 

(1) “That he had never changed his residence on account of 
his health.” 

(2) “That he had not been afflicted with cough (habitual).” 

(3) “That he had not been afflicted with consumption.” 

(4) “That he had not been afflicted with a disease of the 
lungs.” 

(5) ‘That he had not been afflicted with ulcers or open sores.” 

(6) “That he had never consulted a physician but one time 
during the ten years previous to the date of his application. 
which was October 4, 1905.” 

(7) “That he had been afflicted with piles but had fully re- 
covered.” 

(8) “That he had never had any ailment or injury other 
than piles, prior to October 4, 1905.” 

The case was submitted upon special issues, and the defendant 
asked the court to charge the jury to find an affirmative answer 
to each of the issues so submitted, except to No. 7. This the 
court declined to do and the jury found each of the issues so 
submitted in the negative. We are of the opinion that the charge 
should have been given. 

Dr. Neel, who treated Hunter at Bonham in 1903 or 1904, 
says he had tuberculosis of the bowels and lungs, and testified that 
he advised him to change his residence, that it would likely pro- 
long his life and that he had a better chance to get well from the 
change. Thomas A. Lovelace, with whom he boarded, testified 
that he said he was leaving Bonham on account of his health. 
Tarpley deposed that he left Bonham for the benefit of his health. 
Mrs. Lovelace testified that he went West in the summer of 1904, 
that he said he had business out there, and that the doctor had said 
he thought he had tuberculosis and he thought if he did have it 
he could longer out there. This testimony, instead of being in 
conflict with that of Lovelace and Tarpley, is confirmatory of it, 
and leaves no doubt that he removed from Bonham on account of 
his health, (2) As to the case of an habitual cough the evidence 
is not so clear. But Dr. Neel testified to his having a cough when 
he treated him. He must have been sick three or four weeks; 
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and it seems that the presumption from Neel’s testimony is that 
the cough was a symptom of all his sickness. (3 and 4) As to con- 
sumption and disease of the lungs, that question depends upon the 
opinion of the physician. But the physician gives his opinion 
without hesitation or faltering and gives the symptoms from 
which he deduced his conclusion. (5) As to ulcers or open sores 
the jury answered: “We find that he had an ulcer of the rectum.” 
This probably does not show a false answer, because the ques- 
tion is as to ulcers or sores, and the jury found only one. (6) 
Was Hunter treated by a physician more than one time for 10 
years previous to October 4, 1905? Dr. Neel testified that he 
treated Hunter in the fall of 1903 and the spring of 1904. And 
Dr. MaGee stated that he was called upon sometimes, but that he 
did not treat him except when he had spells with his throat and 
bowels. But can the statement of the physician who assisted at 
the examination for the certificate be deemed testimony for 
any purpose in the case, when not sworn to upon the trial of the 
cause? (7) As to piles he represented that he had that disease, 
but had fully recovered. (8) He represented that he had not had 
any ailment or injury other than piles prior to October 4, 1905. 
We have seen from previous answers that he had had consumption 
of the bowels and lungs. It also appears that he became over- 
heated fighting a fire that threatened to burn the building in which 
he was doing business. It is obvious that in more than one of the 
issues submitted the jury should habe been instructed to find an 
affirmative answer. 

It is also assigned as error that the court should have rendered 
judgment for the defendant upon the finding of the jury to the 
fifth special issue, which is as follows: “Did Claude Dawson 
Hunter, at any time prior to October 4, 1905, change his residence 
on account of his health?” ‘To which they answered, “No.” We 
have previously set out the testimony which in our opinion shows 
that this answer was false. ‘This avoided the certificate and the 
court should have so ruled. 

We fail to see any good reason for holding that the avoidance 
of the certificate had been waived. That the failure of the counsel 
for the company to surrender the certificate to the plaintiff was 
not such waiver, we think too clear for argument. The by-laws 
had provided that the certificate should be kept by the association. 
Besides, the counsel for the plaintiff were given the right to ins- 
spect the certificate at any time; and it is not apparent to us that 
they were embarrassed in the assertion of any right, or that they 
were compelled to abandon any right by reason of the certificate 
not having been surrendered completely to them. The second 
ground for claiming a waiver is that the claim was presented to 
the committee on claims and was by them rejected. They re- 
ferred the claim to the board of trustees who rejected itwithout 
a hearing. It may be that such was the practice of the order in 
passing upon contested claims, to give notice that the claim is 
disaproved and then to await the action of claimant in adducing 
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before the board of trustees additional proof. At all events, the 
plaintiff seems so to have considered it, for she brought suit on the 
claim in less than 90 days, as is asserted in the brief of plaintiff 
in error. We fail to see that she was in any manner prejudiced 
by the action of the order. 

We therefore think that the judgment should be reversed and 
here rendered for the plaintiff in error. 


ST. LOUIS COURT OF APPEALS. 


MIssourRi 


APPLEGATE 
US. 
TRAVELERS INS. CO. or Hartrorp, Conn.* 


DEFENSE OF SUICIDE—STATUTES. 

Rev. St. 1909, § 6945, declaring that suicide shall be no defense to a suit 
on a policy, applies to an accident policy issued by a foreign insur- 
ance company, and insuring against death through external, violent, 
and accidental means, and limiting the liability in case of death by 
poison, and relieving insurer from liability for death by suicide, and 
insurer is liable for the whole amount of the policy on insured com- 
mitting suicide by poison. 

[For other cases, see Insurance, Cent. Dig. § 1185; Dec. Dig. § 465.] 


Appeal from St. Louis Circuit Court; Hugo Muench, Judge. 

Action by Mary L. Applegate against the Travelers’ Insurance 
Company of Hartford, Connecticut. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 

The plaintiff in this cause, respondent here, brought her action 
against the defendant, appellant here, stating as a cause of action: 
That she was the wife of one Oliver H. Applegate; that the de- 
fendant is a corporation created, organized, and existing under 
and by virtue of the laws of the state of Connecticut, but engaged 
in the business of selling contracts of life insurance in the state 
of Missouri and having its ofiice in the city of St. Louis; that, in 
consideration of the payment to it by Oliver H. Applegate of $15, 
defendant executed and delivered its policy of insurance in writ- 
ing, whereby it insured the life of Applegate in the sum of $3, 
000, for the benefit of his wife, plaintiff, for a term of 12 months 
from the 23d of March, 1904, with the privilege of renewing the 
policy from year to year on the payment by Applegate at each re- 
newal of the sum of $15; that, according to the terms of the policy 


* Decision rendered, Nov. 10, 1910. Rehearing Denied, Nov. 29, 1910. 132 S. 
W. Rep. 2. 
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of insurance, defendant agreed to pay plaintiff in event of the 
death of Oliver H. Applegate, $450 in addition to the principal 
sum of $3,000, provided the policy of insurance was renewed for 
three consecutive years after the first period of 12 months; that 
Oliver H. Applegate renewed the: policy for a period of ‘three 
years by the payment to the defendant of the sum of $15 for each 
renewal period of one year, as aforesaid. It is further averred in 
the petition that the defendant, through its policy, stipulated and 
agreed with Oliver H. Applegate, hereafter called the insured, 
that in event of the death of the insured from bodily injuries 
effected through external, violent, and accidental means, within 
90 days from the date of the injuries, it would pay to the plaintiff 
the sum of $3,450, provided the death occurred during the third 
renewal period of the policy of insurance, and provided further 
that the policy was in full force at the time of the death of the 
insured. The petitition further avers that the policy provided 
that, in the event of the death of the insured, loss of limb or sight 
or disability caused by gas, vapor, or poison, the company shall 
pay but one-tenth of the amount otherwise payable for bodily in- 
juries to the insured ; anything to the contrary in said policy not- 
withstanding. It is further averred that the insured died on the 
18th of November, 1907, at St. Louis, “by suicide committed by 
said Oliver H. Applegate by drinking a liquid poison known as 
carbolic acid”; that up to the time of his death all the premiums 
accrued and due upon the policy had been duly paid and the in- 
sured had complied with its conditions and provisions. Notice 
to the company and proof of death is averred, and it is averred 
that the defendant had offered to pay plaintiff one-tenth part only 
of the amount, but had declined and refused to pay her the re- 
maining nine-tenths part of the amount claimed to be due on the 
policy, to wit, $3,105; that no part of the full amount of $3,450 
had been paid. For this amount, with interest and costs, judg- 
ment is prayed. The policy sued on was, as averred in the peti- 
tion, filed with it and marked “Exhibit A.” 

In the answer the defendant admits that plaintiff was the wife 
of Applegate ; that it (defendant) is a corporation, organized un- 
der the laws of Connecticut; that it issued the policy sued on; and 
that the policy filed as “Exhibit A” is the one referred to; “but the 
defendant expressly denies that it ever issued to said Oliver H. 
Applegate any life insurance policy.” It further admits that 
Applegate died in the city of St. Louis, on the day alleged from 
the effects of a poison known as carbolic acid, which he drank 
on that date. Admits that proofs had been duly furnished by 
plaintiff of the death of Applegate, as required by the policy 
Admits “that it was provided in said policy of insurance above 
referred to in this answer that in the evnt of the death of the said 
Oliver H. Applegate, loss of limb or sight, or disability caused 
by gas, vapor, or polson, the defendant should pay but one-tenth 
of the amount otherwise payable under the terms of the policy; 
anything to the contrary in said policy notwithstanding.” It is 
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then averred “that, under the terms of the policy, if the death 
of the said Oliver H. Applegate had resulted wholly from exter- 
nal, accidental, and violent means other than the inhaling of gas 
or vapor or taking of poison on November 18, 1907, this de- 
fendant would have been liable to the plaintiff for the sum of 
$3,450, and this defendant says that by said clause above referred 
to it was expressl proyided that, if the death of the insured * * * 
was caused by poison, the limit of this defendant’s liability under 
said policy should be one-tenth of the principal sum thereof; 
that is to say, the limit of its liability should be $345. This de- 
fendant therefore says that inasmuch as the death of the deceased, 
Oliver H. Applegate, was caused by carbolic acid, which is a 
poison, this defendant at the date of the death of said Oliver H. 
Applegate became liable to the plaintiff in the sum of $345 only.” 
It then avers that it tenders and brings into court this sum with 
interest on it from the date of the death of the insured and tenders 
the sum to plaintiff, “in full payment and settlement of defend- 
ant’s liability under the terms of said policy of insurance, as ex- 
pressly agreed therein,” and offers to allow judgment to be entered 
in favor of plaintiii against the defendant for that sum, $354.77 
with costs of suit to the date of filing the answer. All other 
allegations of the plaintiff’s petition are denied. Jt appears by the 
abstract of the record that, on the day of filing this answer, de- 
fendant by leave of court paid into court the above sum and had 
paid all costs accrued to that date. 

A reply was filed admitting that the insured died as the result 
of takitig carbolic acid, a poison, that it was taken by the in- 
sured with the purpose on his part of committing suicide, and 
that the act of taking it was a suicidal act which resulted in the 
death of the insured. It is further averred that the policy of 
insurance, Exhibit A, is a policy of insurance on the life of Oliver 
H. Applegate, and that by reason of the aforesaid facts plaintiff 
is entitled to judgment against defendant for the full amount as 
prayed for in the petition. All other allegations in the answer are 
denied, and plaintiff, declining to accept the sum tendered and 
refusing to accept judgment in her favor for the amount tendered 
and costs, again prays for judgment for the full amount sued for. 
namely, $3,450, and interest and costs. 

The case was tried on an agreed statement of facts before the 
court; a jury being waived. The agreed statement of facts is 
embodied in the bill of exceptions and set out in the abstract. 
The contract of insurance or policy is embodied and set out in 
full. It is dated March 23, 1904. Summarizing it, it sets out, 
among other matters, that, in consideration of the warranties 
thereinafter set forth and of $15, the defendant company insured 
Oliver H. Applegate for the term of 12 months from March 23. 
1904, “against bodily injuries effected through external, violent, 
and accidental means, as specified in the schedule below,” the prin- 
cipal sum of the first year being $3,000, with 5 per cent. increase 
annually for 10 years, amounting to $4,500, each consecutive full 
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year’s renewal of the policy adding 5 per cent to the principal sum 
of the first year until such additions shall amount to 50 per cent. 
and thenceforth, so long as the policy is maintained in force, the 
insurance would be for the original sum plus the accumulations 
theretofore granted. The schedule of indemnities followed. That 
designated as “Part A” is for loss of life; of both hands by 
severance at or above the wrist; of both feet by severance at or 
above the ankle; of one hand and one foot at those places; of 
entire sight of both eyes if irrecoverably lost— it being set out 
that in any of these events the principal sum is payable. For loss 
of either hand by severance at or above the wrist, of either foot 
by severance at or above the ankle, of entire sight of one eye if 
irrecoverably lost, one-third that sum, and that “in event of death 
the principal sum insured shall be paid to Mary L. Applegate 
(plaintiff), wife (the beneficiary), if surviving, otherwise to the 
executors, administrators, or assigns of the insured.” Then 
follows what is designated as “Part 1 B,” and headed “Weekly 
Indemnity,” providing for the payment of $15 a week for total 
loss of time and $6 for partial loss of time. “Part C,” provides 
that the amounts to be paid for claims under “Parts A and B” 
shall be double the sum specified in this schedule, if such injuries 
are sustained while riding as a passenger and being actually in or 
upon any railway passenger car, using steam, cable, or electricity 
as a motive power or in passenger elevator or while travelling as 
a passenger on hoard a steam vessel or any regular line for trans- 
portation of passengers, or caused by the burning of a building 
while the insured is therein. The above matter appears on the 
front or first page of the policy. On the back of this first page, 
under the heading “Special Payments,” appears this as “Part D”: 
“In the event of death caused by sunstroke or freezing, or caused 
by bodily injuries of which there exists no external visible con- 
tusion or wound upon the body sufficient to cause death (accid- 
ental drowning only excepted), or in event of death or disability 
caused by hernia produced by external and accidental violence, 
the company shall pay but one-half of the amount otherwise 
payable hereunder for bodily injuries covered hereby, anything 
to the contrary in this policy not withstanding.” Under the sub- 
head “Part E” is this: “In the event of death, loss of limb or 
sight, or disability caused by gas, vapor, or poison, or by injuries 
intentionally inflicted upon the insured by any other person, 
sane or insane (except assaults committed for purposes of bur- 
glary or robbery), the company shall pay but one-tenth of the 
amount otherwise payable for bodily injuries covered hereby, 
anything to the contrary in this policy notwithstanding.” ‘Part 
F,” after stipulating for payment for necessary surgical opera- 
tions in certain events, contains nine provisos. The first, second, 
and third are immaterial in this case. The fourth sets out that 
the insurance shall not cover, among other happenings, “disap- 
pearance, or suicide sane or insane, or injuries of which there is 
no visible mark on the body, * * * nor shall it cover accident, 
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injury, death, loss of limb or sight, or disability, resulting * * * 
wholly or partly, directly or indirectly * * * from disease in any 
form, * * * self-inflicted injuries, war or riot or voluntary over- 
exertion or from voluntary exposure to unnecessary danger.” The 
fifth, sixth, seventh ,and eigth are not material to this case. The 
ninth clause is printed on the third page, and sets out “that all 
the warranties made by the insured upon acceptance are true,” 
following which are specifications as to age, occupation, habits, 
earnings, etc. The fourth page or back sets out the benefits to the 
beneficiary, a table of income, and is indorsed “Accident Policy 
on Life of Oliver H. Applegate,” with name of defendant, dates, 
etc. These are all the matters appearing on or in the policy 
deemed necessary to be set out for an understanding of the points 
here involved. The agreed statement further admits that all pre- 
miums had been paid on the policy and all its terms and condi- 
tions complied with the insured, up to the time of his death; that 
the policy was in full force and effect on that date, to wit, the 
18th of November, 1907, and that on the 18th of November, 1907, 
Oliver H. Applegate committed suicide in the city of St. Louis 
state of Missouri, by drinking a liquid poison known as carbolic 
acid ; that death was caused by the poison; that due notice of his 
death had been given by plaintiff to the defendant; and that she 
had furnished proper proofs of death, all as required by the terms 
and conditions of the policy. 

No declaration of law appear to have been asked or given. 

The court found in favor of plaintiff and against defendant 
for $3,632.85; that being the principal sum of $3,450, with inter- 
est, amounting to $182.85, for the period between commencing 
the action and the date of the judgment. Motion for new trial 
was duly filed, in which the usual assignments of error are made, 
while the third ground assigned is that “the finding and judgment 
of the court in the case is in violation of the fourteenth amend- 
ment of the Constitution of the United States of America, in that 
it abridges the privileges and rights of the defendant in this case 
and denies to it the equal protection of the laws by abridging its 
right to contract.” The fourth ground of the motion for new 
trial is because Rev. St. 1899, § 7896 (Ann. St. 1906, p. 3750), 
“as constructed by this court in its finding and judgment in this 
case, is unconstitutional in that it is in violation of the fourteenth 
amendment of the Constitution of the United States of America 
because it abridges the rights of an insured and an insurance com- 
pany to make a contract concerning life insurance and accident 
insurance, and denies to insurance companies the equal protection 
of the laws.” This motion was overruled; exception being duly 
saved. Defendant thereupon prayed for an appeal, the affidavit 
for appeal, made by the attorney and agent for defendant, setting 
out that a constitutional question is involved in this case, and 
therefore defendant prayed the court that, in granting an appeal, 
it would grant'‘it to the Supreme Court of the state. The affidavit 
otherwise is in the usual form. The trial court refused to grant 
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an appeal to the Supreme Court and made an order granting it to 
the St. Louis Court of Appeals, to which action of the court in 
refusing to grant its appeal to the Supreme Court instead of to 
the St. Louis Court of Appeals, as appears by the bill of excep- 
tions set out in the abstract, defendant, by counsel, then and there 
duly excepted. The case is here on that order; defendant appeal- 


ing. 


Warts, WILLIAMS & Dinrs and Wo. R. Gentry, for Appel- 
lant. 
Cuas. H. Brock, for Respondent. 


REYNOLDS, P. J. (after stating the facts as above). 

The brief submitted to us along with the argument in this case 
by the learned counsel for the appellant, while containing no 
formal assignments of error, makes four propositions: First, that it 
was entirely competent for the insured and insurer to contract for 
an indemnity of one amount for death or injuries resulting from 
indemnity of one amount for death or injuries resulting from 
certain causes and for a different amount where death or injury 
is due to other causes, or the accident happens under specified 
circumstances or at designated places. Second, that section 7896, 
of the revised Statutes of 1899 (Ann. St. 1906, p. 3750), now 
section 6945, Rev. St. 1909, has no application, it being claimed 
that that section provides that suicide shall not constitute a defense 
to a suit on a policy of insurance on life, not that it shall authorize 
a recovery where death by suicide is caused by means, under cir- 
cumstances, at a place, or in a manner not covered by the policy ; 
that the statute does not give a cause of action on account of the 
suicide, but only provides that where, under the terms of the con- 
tract, the liability would exist if dead had occurred in the same 
manner and from the same causes, if there had been no suicide, 
then shall constitute no defense. Third, that the policy in this 
cause provides an indemnity of a specified amount in case of 
death by poison, and this provision cannot be said to have been 
inserted as a mere subterfuge to avoid the staute; it being claimed 
that this is also apparent from the fact that an exception of li- 
ability in toto in case of suicide is inserted in another clause of the 
policy, and that it also appears that the contract provides a differ- 
ent indemnity for various accidents which is entirely reasonable 
as the insured might be exposed more frequently to accidents of 
one kind than another, or the insurer might be willing to accept 
the risk for one kind at a specified premium and only a limited 
risk for another class for the same premium. The fourth point, 
to quote the language of counsel, is that “the statute, as construed 
by the trial court, is violative of the fourteenth amendment to the 
federal Constitution. The right to contract is a property right 
protected by this amendment. The insurer and the insured made 
a contract fixing a specific amount to be paid in case death should 
be caused by poison. Presumably the premiums were made with 
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a view to that liability. The Legislature may prohibit certain 
contracts, but there must be something in the nature of the con- 
tract itself to justify the exercise of such power. It may not be 
arbitrarily used.” 

The printed argument submitted is divided into two paragraphs 
or heads; the first dealing with the three points above specified, 
and the second being based on the fourth. In point of fact, the 
whole argument goes to the validity of the contract, the right of 
parties to contract, a right claimed to be under the protection of 
the Constitution of the United States, the corollary following that 
the judgment of the trial court has taken away or ‘abridged this 
right; hence a construction of the Constitution of the United 
States is involved, as it is claimed. The cause has been orally 
argued twice before this court, the first time when Judge Goode 
was a member, and the second time before the court as now con- 
stituted. 

Our right to determine this case on appeal is involved in the 
fourth point of counsel. It is proper to say that a motion to trans- 
fer the case to the Supreme Court was heretofore filed in this 
cause, on the ground of want of jurisdiction of this court over the 
appeal. The point was very fully briefed by the learned counsel 
for appellant as well as for respondent, and, with the concurrence 
of all the members of the court as then constituted, that motion 
was overruled, without, however, filing any opinion and without 
stating any reasons which had led us to that conclusion. As the 
point is again before us, both by brief and on the record, we feel 
bound to consider it. If there is a question open for considera- 
tion involving the construction of the Constitution of the United 
States, and that question has been properly preserved by the 
record, not only is the case outside of our jurisdiction, but, if 
we determine the case adversely to the appellant, its right to have 
it heard before the Supreme Court of the United States on writ 
of error sued out to this court is clear. Wabash R. R. Co. vs. 
Pearce, 192 U. S. 179, 24 Sup. Ct. 231, 48 L. Ed. 397. While in 
that case the Supreme Court of the United States called attention 
to the fact that its jurisdiction over final judgments of the state 
courts is not identical with, but is more unlimited than is, that of 
our State Supreme Court, referring to section 709, Rev. St. U. S. 
(U. S. Comp. St. 1901, p. 575), the right of review granted to our 
state Supreme Court by the Constitution is, so far as involved in 
the case at bar, as broad as is that of the federal court; our Con- 
stitution giving our Supreme Court sole appellate jurisdiction, 
among other cases named, “in cases involving the construction 
of the United States or of this state,” only lodging appellate 
jurisdiction, however, “in cases where the validity of a treaty or 
statute of or authority exercised under the United States is drawn 
in question” (Const. § 12, art. 6 [Ann. St. 1906, p. 218]; section 
5, Amendment of 1884 to Constitution [page 244]), while the 
Supreme Court of the United States has jurisdiction in cases in- 
volving the construction of a law, treaty, etc., of the United 
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States. Tennessee vs. Davis, 100 U. S. 257, 25 L. Ed. 
648. This is undoubtedly the difference referred to in 
Wabash R. R. Co. vs. Pearce, supra. Our Supreme Court, in 
Logan vs. Field, 192 Mo. 54, loc. cit. 66, 90 S. W. 127, held that 
a constitutional question is properly raised, when first set up by 
the motion for a new trial. See, also, Saxton National Bank vs. 
Zennett, 138 Mo. 494, loc. cit. 500, 40 S. W. 97; City of Inde- 
pendence vs. Cleveland, 167 Mo. 384, 67 S. W. 216. 

Whether an appeal lies to the Supreme Court of our state from 
a construction of a statute by the trial court, when it is claimed 
that construction brings the statute in conflict with the Constitu- 
tion of this state or that of the United States, and hence involves 
a construction of either Constitution, is not very clear. 

In state ex rel. Smith et al., 152 Mo. 444, 54 S. W. 218, which 
was an application for mandamus requiring the Kansas City Court 
of Appeals to transfer a cause to the Supreme Court, Judge Val- 
liant, speaking for the Supreme Court in banc, after saying that 
the question involved in the case when pending in the Kansas City 
Court of Appeals was, which law is to govern, the act 
of the Legislature of 1874 (Acts 1874, p. 327), or the 
Kansas City charter of 1889, and that the Kansas City Court 
of Appeals had decided that the charter was adopted pursuant to 
the provisions of the Constitution authorizing cities of a certain 
population to frame a charter for its own government, consistent 
with and subject to the Constitution and laws of this state, said 
(152 Mo., loc. cit. 448, 54 S. W. 219) : “All of which is the inter- 
pretation which that learned court places on the provision of the 
Constitution above quoted, and through that interpretation, and 
reasoning along that line, it reached the conclusion that, as be- 
tween the charter provisions in question and the act of 1874, the 
latter must prevail. * * * Undoubtedly there is involved in 
case a construction of the Constitution, and, as this is decisive of 
the case, there is no necessity for considering the other points.” 
The peremptory writ, requiring the Kansas City Court of Appeals 
tu send the case to the Supreme Court, was accordingly awarded. 
This appears to be a distinct decision that, when the constitutional 
question arises on the decision or judgment of the court, appeal 
lies to the Supreme Court. 

It is true that our Supreme Court, in Sublette vs. St. L., I. M. 
& S. R. Co., 198 Mo. 190, loc. cit. 192, 95 S. W. 430, 431, held 
that “the Courts of Appeals have as much right to construe sta- 
tutes as has this court, if construction of such is demanded in the 
course of decision of cases coming properly within their jurisdic- 
roa and that in such cases an appeal does not lie to the Supreme 

ourt. 

In Schwyhart vs. Barrett, 223 Mo. 497, loc. cit. 500, 122 S. W. 
1049, and again in Chastain vs. Railroad, 226 Mo. 94, loc. cit. 97, 
125 S. W. 1099, Judge Valliant, delivering the opinion of the court 
in banc in the former, has however, very clearly drawn the dis- 
tinction between the construction of an act of Congress and the 
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determination of its validity, holding that the Supreme Court is 
vested with appellate jurisdiction only in cases in which is in- 
volved the validity of the act, not its construction. In none of 
these cases, however, is the case of State ex rel. Smith vs. Smith 
et al., supra, referred to or cited by the court, so that while there 
are expressions in the Sublette Case and in the Schwyhart Case, 
as well as in the cases of Vaughn vs. Wabash R. R. Co., 145 Mo. 
57, 46 S. W. 952, Hulett vs. Railroad, 145 Mo. 35, 46 S. W. 951: 
Hilgert vs. Barber Asphalt Paving Co., 173 Mo. 319, 72 S. W. 
1070; Woody vs. St. Louis & S. F. Ry. Co., 173 Mo. 547, 73 S. 
W. 475, and perhaps in others, that seem to hold contray to what 
is said in State ex rel. Smith vs. Smith et al., it does not appear 
that this latter case has been overruled. It-is cited approvingly in 
Lohmeyer vs. Cordage Co., 214 Mo. 685, 113 S. W. 1108, and 
Sheets vs. Ins. Co., 226 Mo. 613, 126 S. W. 413, and recognized 
as stating a correct rule in Woolley et al. vs. Mears et al., 226 
Mo. 41, 125 S. W. 1112. 

Whatever uncertainty or doubt may arise as to the true posi- 
tion of our own Supreme Court on this matter, the ruling of the 
Supreme Court of the United States has uniformly been to the 
effect that a case arises under the Constitution of the United 
States, and hence within the jurisdiction of that court, not merely 
where a party comes in court to demand something conferred upon 
him by the Constitution and law of the United States, or a treaty 
or authority exercised under the United States, but whenever its 
correct decision as to the right, privilege, or defense of a party, in 
whole or in part, depends upon the construction of either; that 
violation or disregard of the constitutional provisions, were made 
by the judicial tribunals of a state, may be, and generally will 
be, after the trial has commenced: that it is during or after 
the trial that denials of a defendant’s right by judicial tribunals 
occur, and not often until then, nor can the defendant know until 
then that the equal protection of the laws will not be extended to 
him; certainly, until then, he cannot affirm that it is denied, or that 
he cannot enforce it in the judicial tribunals of the state. See 
Tennessee vs. Davis, 100 U. S. 257, 25 L. Ed. 648; Virginia vs. 
Rives, 100 U. S. 313, 25 L. Ed. 667; In re Virginia, 100 U. S. 
339, 25 L. Ed. 676; Neal vs. Delaware, 103 U. S. 370, 26 L. Ed. 
567 ; Bush vs. Kentucky, 107 U. S. 110, 1 Sup. Ct. 625, 27 L. Ed. 
354; Yick Wo vs. Hopkins, Sheriff, 118 U. S. 356. 6 Sup. Ct. 
1064, 30 L. Ed. 220. 

The weight of authority, certainly that of the Supreme Court 
of the United States, seems to be in favor of the rule that a 
claim to the protection of the Constitution of the state or the 
United States can be made, and is not made too late, when the 
right or privilege claimed is thought to be denied by the judgment 
of the court, and that the right to invoke the protection of the 
Constitution arises and can be asserted, if properly made, as 
against the decision which is claimed to have invaded the right. 

But it is not necessary for us to undertake to reconcile the de- 
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cisions on this point in the case at bar, as, in our judgment, an- 
other proposition brings this case clearly within our appellate 
jurisdiction. 

In the case of Meng vs. Railroad, 183 Mo. 68, 81 S. W. 907, 
Judge Marshall, speaking for division No. 1, Judges Brace and 
Valliant concurring in the result only, held that the fact that the 
Supreme Court, by a former decision in one case, had upheld the 
constitutionality of a verdict by nine jurors in a civil case, did not 
eliminate that constitutional question from another case, when 
it was properly raised. This opinion was delivered in the Meng 
Case, after the same division of the court,.in the case of Lee vs. 
Jores, 181 Mo. 91, 79 S. W. 927, 103 Am. St. Rep. 596, Judge 
Valliant delivering the opinion, Judges Brace and Robinson con- 
curring in toto, and Judge Marshall concurring in the result, had 
determined that, the Supreme Court having decided that under 
our Constitution three-fourths of the jurors in a civil suit in a 
court of record may render a valid verdict, therefore “that is 
no longer a constitutional question in this state.” In the later 
cases of State vs. Campbell, 214 Mo. 362, 113 S. W. 1081. and 
Lohmeyer vs Cordage Co., supra, 214 Mo., loc cit. 668, 113 S. W. 
1108, involving the local option law, it is held that, where the 
constitutionality of a law has been determined and settled by a 
long line of decisions, the court would decline to further consider 
the case as one within its appellate jurisdiction; the constitutional 
que: tion being the sole one upon which the appellate jurisdiction 
of that court depended. Without being aware of this later deci- 
sion, and acting under what we supposed to be the latest decision 
of the Supreme Court on the question—that is, Meng vs. Rail- 
rozd, supra—this court, in the two cases of State vs. Cowan, 
transferred them to the Supreme Court, on the ground that they 
involved the construction of the Constitution of this state and of 
that of the United States, as applied to the local option law of 
this state. See State vs. Cowan, 146 Mo. App.—, 124 S. W. 586; 
State vs. Cowan, 146 Mo. App.—, 124 S. W. 587. The Supreme 
Court, however, has recently transferred each of these cases back 
to this court, no opinion accompanying the order of transfer, ob- 
viously proceeding on the theory that, the validity of the local 
option law having been settled by previous decisions, its validity 
was no longer open to attack as unconstitutional. While it is true 
that our Supreme Court, in the case of State ex rel. Campbell vs. 
St. Louis Court of Appeals, 97 Mo. 276, 10 S. W. 874, held that 
the Court of Appeals was without jurisdiction to determine cons- 
titutional questions, when fairly raised by the record, while re- 
serving to itself the right “to determine all jurisdictional ques- 
tions,” Sheets vs. Ins. Co., supra, 226 Mo. 615, 126 S. W. 413, 
its later decisions in the two cases last refered to, unmistakably 
and clearly mean that it holds that this court is to proceed in the 
determination and adjudication of cases before it, even if a cons- 
titutional question is raised, when that constitutional question has 
been settled by the adjudications of the Supreme Court; that it 
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presents a case in which, in the language of the court in Lee vs. 
jones, supra, “there is no longer a constitutional question in this 
state.” 

The precise constitutional point sought to be raised in this case, 
and which, it is claimed, presents a case of violation of the provi- 
sions of the fourteenth amendment to the Constitution of the 
United States, resolved into its ultimate conclusion, is that the 
statute, as interpreted by the trial court, violates that amendment 
in that it deprives the defendant of the equal protection of the 
laws and violates the right of freedom of contract between the 
defendant company and the insured. ‘This point has been so 
thoroughly settled, as to this particular form of insurance con- 
tracts—that is, accident insurance—both by the decisions of the 
Supreme Court of this state and of that of the United States, 
that it may be said to be no longer a constitutional question in 
this state. 

Our Supreme Court, in Cravens vs. New York Life Ins. Co., 
148 Mo. 583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 
628, held that an insurance contract, executed in this state, is 
subject to the laws of this state, anything in the contract to the 
contrary notwithstanding; that foreign insurance companies 
doing business in this state do so, not by right but by grace, and 
must, in so doing, conform to the laws of this state; that the 
staet may prescribe conditions upon which it will permit such 
companies to transact business within its borders, or may ex- 
clude them altogether, and in so doing violates no contractual 
rights of the company; and that the statute with respect to the 
subject-matter, in force at the time the contract is entred into 
within this state, becomes a part of the contract as much as if 
copied into it. This case was carried by writ of error to the 
Supreme Court of the United States, and the decision of that 
court will be found in 178 U. S. 389, 20 Sup. Ct. 962, 44 L. Ed. 
1116, under the title New York Life Ins. Co. vs. Cravens. The 
decision of the Supreme Court of the United States followed and 
affirmed that of the Supreme Court of this state, holding (178 U. 
5., loc. cit. 401, 20 Sup. Ct. 962, 44 L. Ed. 1116), that the power 
of a state to impose conditions upon foreign corporations is as 
extensive as the power over domestic corporations, citing and 
referring to Hooper vs. California, 155 U. S. 648, 15 Sup. Ct. 
207, 39 L.. Ed. 297. See, also, Ordelheide vs. Modern Brother- 
hood, 226 Mo. 203, loc. cit. 211, 125 S. W. 1105. This same 
principle was announced by the majority of our Supreme Court 
in Julian vs. Kansa s City Star Co., 209 Mo. 35, loc. cit. 67, 107 
S. W. 496, and by the Supreme Court of the United States in 
Northwestern Life Ins. Co. vs. Riggs, 203 U. S. 243, loc. cit. 254, 
27 Sup. Ct. 126, 51 L. Ed. 168, where Mr. Justice Harlan, deliv- 
ering the opinion of the court, says: “The state may well say to 
its own corporate creatures engaged in the business of life in- 
surance that they shal not refuse to pay what they agreed to 
pay, simply because of some representations made by the insured 
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which did not actually contribute to the contingency or event 
upon which the agreement to pay depended. If a life insurance 
corporation does not approve such a restriction, upon the con- 
duct of its affairs, it is its privilege to cease doing busines. 
* * * That Missouri could forbid life insurance companies 
of other states from doing any business whatever within its lim- 
its, except upon the terms prescribed by the statute in question, 
cannot be doubted in view of the decisions of this court.” In 
the same case, Mr. Justice Marlan, referrng to this very section 
of our statute—that is, section 7896—says (203 U. S., loc. cit. 
255, 27 Sup. Ct. 129 [51 L. Ed. 168]): “As the present statute 
is applicable alike to all life insurance companies doing business 
in Missouri, after its enactment, there is no reason for saying 
that it denies the equal protection of the laws. Equally without 
foundation is the contention that the statute, if enforced, will be 
inconsisent with the liberty guaranteed by the Fourteenth Amend- 
ment. The liberty referred to in that amendment is the liberty 
of natural, nor artificial, persons, nor in any true, constitutional 
sense, does the Missouri statute deprive life insurance companies 
doing business in that state of a right of property. This is too 
plain for discussion.” 

It seems to us that this eliminates the constitutional question 
entirely from this case, and so effectually as not to leave that 
open for either discussion or decision in the case at bar. Many 
other decisions of our own Supreme Court and of that of the 
United States, holding practically to the same effect, might be 
cited; but the above decisions are so conclusive that it would be 
a work of supererogation to do so. We accordingly hold that 
the constitutionality of section 7896, Rev. St. 1899, now section 
6945, Rev. St. 1909, as that section was construed by the learned 
trial judge, is not an open question in this state, and consequently 
that we have jurisdiction to determine this case on its merits. 

Nor have we any doubt, considering the case on its merits, 
that the view which the learned trial court took of the policy, as 
tested by section 7896 of the statutes, is correct. This court, in 
Keller vs. Travelers Ins. Co., 58 Mo. App. 557, our Supreme 
Court in Logan vs. Fidelity & Casualty Co., 146 Mo. 114, 47 S. 
W. 948, and the Supreme Court of the United States in Whitfield 
vs. Attna Ins. Co., 205 U. 8. 489, 27 Sup. Ct. 578, 51 L. Ed. 895, 
as well as in Northwestern Life Ins. Co. vs. Riggs, supra, and 
Knights Templars’ & Masonic Life Indemnity Co. vs. Jarman, 
187 U. S. 197, 23 Sup. Ct. 108, 47 L. Ed. 139, have, in our 
opinion, settled the main points of contention in this case against 
the appellant. 

An examination of the briefs and arguments of counsel and 
of the opinions of the United States Circuit Court (125 Fed. 
269) and of the United States Circuit Court of Appeals (144 
Fed. 356, 75 C. C. A. 358), in the Whitfield Case, demonstrate 
that the arguments advanced here by the learned counsel for the 
appellant are practically the arguments advanced by counsel and 
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the position taken by those two distinguished courts, when the 
Whitfield Case was under consideration and decided by those 
courts. Those arguments, as well as decisions, are conclusively 
met and overturned by the decision of the Supreme Court of 
the United States when the Whitfield Case reached it under writ 
of certiorari directed to the Circuit Court of Appeals. 

As the decisions of this court and that of our Supreme Court 
above referred to are accesible to the bar of this state, it is un- 
necessary to do more than cite those cases. The Whitfield Case 
being in the reports of the United States Supreme Court and 
not always accessible to the profession out in the state, it is 
thought not improper to notice at length. I[t was an action upon 
an accident policy of insurance, issued by a company incorpo- 
rated under the laws of Connecticut, doing business in this state 
by authority of our laws. The policy specified various kinds of 
injuries entitling recovery of compensation, also the amount that 
would be paid by the company on account of such injuries re- 
spectively. It provided that, if death resulted solely from such 
injuries within ninety days, the company would pay the principal 
sum of $5,000 to the beneficiary, and recited that it was issued 
to and accepted by the assured, subject to certain conditions. 
Among these conditions, so far as germane to the case at bar, 
is this: That in the event of death, loss of limb or sight or dis- 
ability due to injuries intentionally inflicted upon the insured by 
any other person (except assaults committed for the sole pur- 
pose of burglary or robbery), whether such other person be sane 
or insane, or under the influence of intoxicants or not; or due 
to injuries received while fighting or in a riot; or due to injuries 
intentionally inflicted upon the insured by himself; or due to 
suicide, sane or insane; or due to the taking of poison, volun- 
tarily or involuntarily, or the inhaling of any gas or vapor; or 
due to injuries received while under the influence of intoxicants 
or narcotics—then in all such cases above referred to, the limit 
of the company’s liability “shall be one-tenth the amount other- 
wise payable under this policy, anything to the contrary in this 
policy notwithstanding.” The plaintiff in the case, widow and 
beneficiary, alleged in her petition that the insured had died from 
bodily injuries effected through external, violent and accidental 
means and by a pistol shot, and demanded judgment for the 
full amount of the policy, with interest. The company, defend- 
ant, in its answer denied liability for the whole principal sum, 
and averred, among other things, that by the terms of the policy, 
in the event of death being caused by intentional injuries, in- 
flicted by the insured, or while fighting, or in a riot, or by suicide, 
sane or insane, or by poison, or by inhaling gas or vapor, that the 
amount to be paid should be one-tenth of the principal sum, and 
that the insured had died from bodily injuries caused by a pistol 
shot fired by himself for the purpose of taking his own life; 
that the cause of the death of said Whitfield was suicide. The 
plaintiff demurred to the answer. The demurrer was overruled, 
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and plaintiff filed a reply admitting that the insured died from 
bodily injuries caused by a pistol shot fired by himself, and that 
the cause of his death was suicide, averring that he was insane 
when he committed the act. The case was tried, as was the 
case at bar, on an agreed statement of facts; it being admitted, 
among other things, that the insured died from bodily injuries 
caused by a pistol shot intentionally fired by himself, for the 
purpose of taking his own life, and that the cause of his death 
was suicide The Circuit Court of the United States for the 
Western District of Missouri, in which the case was tried, found 
tor defendant, holding that the plaintiff was entitled to recover 
only $500, that being 10 per cent of the total amount insured, 
and entered judgment for that amount. ‘The opinion of the court 
being by Judge Philips, sitting as circuit judge, is reported in 125 
Fed. 269. That judgment was affirmed by the Circuit Court of 
Appeals of the Eighth Circuit and is reported 144 Fed. 356, 75 
C. C. A. 358. The case was taken to the Supreme Court of the 
United States upon writ of certiorari. Stating the case as above, 
Mr. Justice Harlan delivered the opinion of that court; there 
being no dissent by any of the associate justices. In his opinion 
the learned justice says, among other things, after quoting sec- 
tion 7896, Rev. St. 1899, now section 6945, Rev. St. 1909, that, 
assuming that the insured committed suicide without having con- 
templated self-destruction at the time he made application for 
insurance, the question arises as to whether the contract of insur- 
ance limiting the recovery to one-tenth of the principal sum 
specified was valid and enforceable. After holding that the stat- 
ute is a legitimate exercise of power by the state, “provided it 
does not in so doing come into conflict with the Constitution of 
the state or the Constitution of the United States,’ Mr. Justice 
Harlan says: “There is no such conflict here. The legislative 
will, within the limits stated, must be respected, if all that can 
be said is that, in the opinion of the court, the statute expressing 
the will is unwise from the standpoint of the public interests.” 
Examining the proposition advanced by the Circuit Court of 
Appeals, and on which that court had adjudged that the policy 
in suit was not forbidden by the statute, Mr. Justice Harlan takes 
up the question of whether an insurance company and the in- 
sured can lawfully stipulate that, in the event of suicide not con- 
templated by the insured when applying for the policy, the com- 
pany shall be bound to pay, not the principal sum insured, but 
only a given part thereof, and says: “Will the statute, in a case 
of suicide, allow the company, when sued on its policy, to make 
a defense that will exempt it simply because of such suicide, 
from liability for the principal sum?” He concludes that the 
Supreme Court cannot agree with the learned courts below in 
their interpretation of the statute. “The contract between the 
parties, evidenced by the policy,” says Mr. Justice Harlan (205 
U. S., loc. cit. 496, 27 Sup. Ct. 580 [51 L. Ed. 895]), “is, we 
think, an evasion of the statute and tends to defeat the object for 
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which it was enacted. In clear, emphatic words the statute de- 
clares that in all suits on policies of insurance on life it shall be 
no defense that the insured committed suicide, unless it be shown 
that he contemplated suicide when applying for the policy. 
Whatever tends to diminish the plaintiff’s cause of action or to 
defeat recovery in whole or in part amounts in law to a defense. 
When the company denied its liability for the whole of the prin- 
cipal sum, it certainly made a defense as to all of that sum except 
one-tenth. If, notwithstanding the statute, an insurance com- 
pany may by contract bind itself, in case of the suicide of the 
insured, to pay only one-tenth of the principal sum, may it not 
lawfully contract for exemption as to the whole sum or only a 
nominal part thereof, and, if sued, defeat any action in which a 
recovery is sought for the entire amount insured? In this way 
the statute could be annulled or made useless for any practical! 
purpose. Looking at the object of the statute, and giving effect 
to its words, according to their ordinary, natural meaning, the 
legislative intent was to cut up by the roots any defense, as to 
the whole and every part of the sum insured, which was grounded 
upon the fact of suicide. The manifest purpose of the statute 
was to make all inquiry as to suicide wholly immaterial, except 
where the insured contemplated suicide at the time he applied 
for his policy. Any contract inconsistent with the statute must 
be held void,” referring to Berry vs. Knights’ Templars’, etc. 
Co. (C. C.) 46 Fed. 441, and to Knights Templars’ & Masonic 
Life Indemnity Co. vs. Jarman, 187 U. S. 197, 23 Sup. Ct. 108, 
47 L,. Ed. 139, as cases in which the scope and effect of the stat- 
ute was in question, and noting that the view of that statute, as 
taken by counsel in those cases, was not accepted by the circuit 
court, and that its judgment against the company for the whole 
sum insured was affirmed in the Supreme Court of the United 
States. Mr. Justice Harlan also refers to Logan vs. Fidelity & 
Casualty Co., 146 Mo. 114, 47 S. W. 948, supra, and quotes from 
it extensively, and also refers to and quotes from Keller vs. Trav- 
elers Ins. Co., 58 Mo. App. 557, supra, as cases very much in 
point, citing and quoting from each of them aprpovingly, and 
concludes his opinion thus (205 U. S., loc. cit. 501, 27 Sup. Ct. 
582 [51 L. Ed. 895]): “Without further discussion we adjudge 
that under the statute in question—anything to the contrary in 
the policy notwithstanding—where liability upon a life policy is 
denied simply because of the suicide of the insured, the benefici- 
ary of the policy can recover the whole of the principal sum, un- 
less it be shown that the insured, at the time of his application for 
the poilcy, contemplated suicide.” The judgment of the Circuit 
Court of Appeals and that of the Circuit Court of the Western 
District of Missouri were reversed and the cause remanded for 
further proceedings in accordance with the opinion. 

It may be further said that the clause of the policy providing 
for the payment of 10 per cent of the amount insured in case of 
death by gas, vapor, or poison, construed in connection with the 
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clause in the policy which provides that, in case of suicide, there 
can be no recovery under the policy, means that the first provi- 
sion is against the acidental killing and not suicide. Even if that 
is so, it is no defense under the statute. This, however, is not 
a case of accident, but of design—a case of suicide by poison. 

In the argument of this case at bar, as well as by printed brief, 
the learned counsel for the appeallant suggest that the statute was 
not applicable because defndant had not and was not setting up 
suicide as a defense. Literally, this is true; the answer carefully 
and skillfully avoids that. But this argument is effectually dis- 
posed of in the opinion of the Supreme Court of the United States 
in the Whitfield Case, supra, where, to repeat, Justic Harlan says, 
at page 496 of 205 U. S., at page 580 of 27 Sup. Ct. (51 L. Ed. 
895): “Whatever tends to diminish the plaintiff’s cause of ac- 
tion or to defeat recovery in whole or in part amounts in law to 
a defense.” It is immaterial that the defense was anticipated by 
the eptition, and that the answer does not in terms rely on suicide 
as a defense. The present action is to recover the whole amount 
specified in the policy. Appellant here, defendant below, is de- 
fending against that. While it is true that it does not in terms 
and by its-answer set up suicide as a defense to the policy, it is 
beyond question that it is defending against a recovery for the 
whole amount of the policy, on the ground that the insured died 
from taking poison. Whether he took that poison accidentally 
or of purpose is not material here. If the fact that he died from 
the effect of poison, which it is admitted he took with suicidal 
intent, is not urged by the appellant as a defense against the 
action, then it follows that it is before the court without having 
interposed any defense whatever in this case. It seems a rather 
narrow argument to say that while the answer avers the insured 
died by poison, and stops there, therefore the defendant has, by 
its pleading, cut out and eliminated the statute, although in fact 
it appears by the agreed facts that the insured took the poison 
with suicidal intent. This is hardly even specious; it certainly 
is not sound. The argument is also advanced that suicide does 
not give a cause of action. That is true. The cause of action 
arises on the policy as interpreted by the statute and by reason of 
the death of the insured. The policy, as interpreted by the law 
and by the courts, does provide that, when death occurs from sui- 
cide, whether that suicide is accomplished by poison or by shoot- 
ing, the beneficiary shall recover for the full amount insured to 
be paid by reason of death occurring. The statute eliminates sui- 
cide as a defense. 

The contention, apaprently made by the answer, that this sec- 
tion 7896 applies to life policies alone and not to accident, was 
disposed of by our Supreme Court in the case of Logan vs. Fidel- 
ity & Casualty Co., supra, against this contention. 

Upon the record the judgment of the circuit court should be, 
and it acordingly is, affirmed. 

Nortoni, J., and Caultield, J., concur. 
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COURT OF APPEALS OF KENTUCKY. 


WESTERN & SOUTHERN LIFE INS. CO. 
US. 
DAVIS.* 


APPLICATION—NONATTACHMENT TO POLICY—EFFECT. 

Where an application for a life insurance policy was not attached thereto, 
it was properly stricken from the petition under Ky. St. § 679 (Rus- 
sell’s St. § 4400), providing that, where an application referred to in 
the policy is not attached thereto, it shall not be considered a part of 
the policy, or contract between the parties, etc. 


[For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.] 


FIRST PREMIUM—SOUND HEALTH— APPLICATION OF PRO- 
VISION. 

A clause in a life insurance policy that no obligation was assumed by the 
company until the first premium had been paid, and the policy 
delivered, nor unless on the date of delivery insured was alive and 
in sound health, was unavailable where it was not claimed that the 
alleged unsoundness of health did not occur between the date of the 
application and medical examination and delivery of the policy, in 
which case the insured company must rely on the statements in the 
application to avoid a recovery. 


[For other cases see Insurance, Cent. Dig. § 228; Dec. Dig. § 136.] 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Action by Richard Davis against the Western & Southern Life 
Insurance Company. Judgment for plaintiff, and defendant ap. 
peals. Affirmed. 


JAMES QuaARLES, for Appellant. 
H. J. GRanAm and L,. A. Hickman, for Appellec. 


Cray, C. 

On December 28, 1908, appellant, Western & Southern Life 
Insurance Company, issued to Lindley Buckler a policy of insur- 
ance on his life in the sum of $205. His wife, Sarah Buckler, 
was named as beneficiary. On April 27, 1909, Buckler and his 
wife applied to appellant to have appellee, Richard Davis, a cred- 
itor, substituted as beneficiary in place of Sarah Buckler. On July 
25, 1909, which was about seven months after the delivery of the 
policy, Lindley Buckler died. Appellant having declined to pay 
appellee, he brought this action to recover the amount of the 
insurance provided for in the policy. The jury returned a verdict 
in favor of appellee, and the insurance company appeals. 

The policy sued upon contains the following provision: “This 
contract shall not be operative or in force unless the first weekly 


* Decision rendered, Dec. 15, 1910. 132 S. W. Rep. 410. 
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premium has been paid, and the assured is alive and in sound 
health upon the date and delivery hereof.” Appellant predicated 
its defense upon this provision of the policy, and pleaded that the 
insured, Lindley Buckler, was not in sound health upon the date 
and delivery of the policy. Appellee filed with his petition what 
purported to be a copy of the application and medical examination. 
On motion of appellant this exhibit was stricken from the files. 
As the application was not attached to the policy, the court prop- 
erly sustained this motion. Ky. St. § 679 (Russell’s St. § 4400) ; 
Southern States Mutual Life Insurance Co. vs. Herlihy, 138 Ky. 
359, 128 S. W. 91. 

Two or theree witnesses testified that Lindley Buckler looked 
all right, and seemed to be in good health, and was able to do 
work. Dr. George T. Munsey, who had been the insured’s physi- 
cian for a number of years and who was introduced by appellee, 
testified that he attended Buckler quite a number of times between 
June 11, 1907, and March 25, 1909. He treated Buckler for 
hemorrhage of the lungs on June 11, 1907. His lungs had not 
healed when he saw him again on October 8, 1907. He attended 
Buckler January 13, 1908, which was two weeks after the 
delivery of the policy. At that time he was in the same 
condition as he was before; i. e., he was suffering from tub- 
erculosis. For appellant Dr. Dunning S. Wilson testified that he 
had given a special study to the subject of tuberculosis. He was 
then in charge of the Louisville Anti-Tuberculosis Dispensary. 
He examined Buckler June 10, 1909, and found he was in an ad- 
vanced stage of tuberculosis, In his opinion Buckler had had 
tuberculosis for at least a year and a half or two years prior to the 
time of the examination. Miss Alline Robins, a witness for appel- 
lant, and one of the trained nurses at the Anti-Tuberculosis Dis- 
pensary, testified that Buckler was in a very advanced stage of 
consumption when received at the hospital, and his condition indi- 
cated he had had the disease, at least, as far back as December, 
1908, when the policy was issued. 

Upon this evidence it is insisted that the court should either have 
awarded appellant a peremptory, or held that the verdict was fla- 
grantly against the evidence. In overruling appellant’s motion for 
a new trial, the lower court, while conceding that the preponder- 
ance of the evidence was largely in appellant’s favor, held that, 
inasmuch as there was no pleading and no testimony tending to 
show that the insured was not in as good health when the policy 
was delivered as when the application was made, the appellant had 
failed in its defense. In announcing this conclusion he followed 
the rule laid down in Metropolitan Life Insurance Co. vs Moore 
117 Ky. 651, 79 S. W. 219, 25 Ky. Law Rep. 1613. In that case 
the court said: ‘There is another defense based upon a condition 
in the terms of the policy itself, and which is as follows: ‘No 
obligation is assumed by this company upon this policy until the 
first premium has been paid, and the policy duly delivered, nor un- 
less upon the date of delivery the insured is alive and in sound 
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health.’ It is pleaded in the answer that the insured was not in 
sound health when the policy was delivered, and therefore it is 
argued that the policy is void, and never created any obligation 
upon the company. The policy seems to have been delivered on 
the 6th of November, 1901, and the insured died in June, 1902. 
It was not pleaded that there had been any material change in the 
health of the insured between the date of the application and the 
time the policy was delivered. The information obtained by the 
application and the medical examination necessarily relates to the 
family history of the insured, his previous condition of health, 
and the condition of his health at the time of the examination. It 
will be observed that in the condition quoted it is stated the policy 
is not binding ‘unless upon the date of delivery the insured is 
alive and in sound health.’ This clause does not have reference to 
any unsoundness of health at the time of or previous to the ap- 
plication and medical examination. Although insured had not 
been in sound health at the time, and there had been no material 
change since then and the delivery of the policy, the clause would 
not render it void. When it is not shown, as in this case, that the 
unsoundness of health did not occur between the application and 
medical examination and the delivery of the policy, the company 
must rely on the statements in the application to avoid a recovery 
on the policy not upon the clause in question. As to what is the 
meaning of the words ‘sound health, it is unnecessary here to 
define or to state what unsoundness of health would prevent re- 
covery, nor as to what delay would estop the insurance company 
from pléading the clause of the policy referred to as a defense to 
an action of the policy.” But it is insisted that the rule announced 
in the above case is not correct, and that the opinion should be 
overruled. Upon reconsideration of the question, however, the 
court deems it best to adhere the doctrine therein announced. 

This renders it unnecessary for us to pass upon the other ques- 
tions raised. 

Judgment affirmed. 


Note by the Editor of the Insurance Law Journal. 


The conclusion here reached as to delivery while in sound health, 
though suported by Metropolitan L. Ins. Co. vs. Moore, appears to be 
contrary to the interpretation generally placed by the courts on that pro- 
vision of the policy. Without that provision the contract may be com- 
plete without delivery if the policy has been actually issued and the pre- 
mium paid or waived. The company is shut up to misrepresentation in 
the application as a defense in case of poor health. Mere instructions to 
the agent as to delivery will not affect the case. Southern Ins. Co. vs. 
Kempton, 56 Ga. 339; Fried vs. Ins. Co., 50 N. Y. 243; Schwartz vs. Ins. 
Co., 18 Minn. 448. The effect of the clause is to render the contract in- 
complete unless actually delivered while the insured is alive and in good 
health. Even a delivery procured by fraudulent representations as to 
health is not valid. Cable vs. Ins. Co., 49 C. C. A. 216; Metropolitan Ins. 
Co. vs. a 68 Ohio St. 614; Equitable Life Assur. Soc. vs. McElroy, 
get. 4 365. The only logical ground on which the decision can be 
aie is that by accepting the application and medical report the com- 
pany acknowledges the then condition of health as good and is estopped 
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to deny it unless that condition is changed before delivery. But the com- 
pany is not even thus estopped to set up fraud in the representations 
made. Impaired health at time of delivery should, it would seem, place 
the burden on insured of showing that it did not previously exist. The 
provision that the insured should be alive as well as in sound health in- 
dicates the intention of the parties that the contract should not be com- 
plete until delivery, since its only effect is to nullify a claim in case of 
death that the contract was complete without delivery. 


———_— $+ —__—_———- 


SUPREME COURT OF INDIANA. 


STATE 
US. 
MUTUAL LIFE INS. CO. OF NEW YORK. (No. 21,409.)* 


FOREIGN INSURANCE COMPANIES—STATUTES. 


Burns’ Ann. St. 1908, § 10,216, requiring every foreign insurance company 
to pay semiannually a specified percentage of receipts on account of 
insurance premiums paid in the state, does not impose a license fee 
for permission to do business within the state but it imposes taxes on 
such companies. 


[For other cases, see Insurance, Dec. Dig. § 7.] 


Appeal from Superior Court, Marion County; J. L. McMaster, 
Judge. 

Action by the Mutual Life Insurance Company of New York 
against the State of Indiana. From a judgment for plaintiff, de- 
fendant appeals. Reversed in part, and remanded. 


JAMEs BincHam, W. H. Tuompson, E. M. Wuirt, and A. G. 
CavIns, for Appellant. 

Cuas. W. Smiru, J. S. Duncan, H. H. Hornsrook, A. P. 
SmiruH, Wo. L. Taytor, and R. L. Winson, for Appellee. 


Jorpan J. 

This action was instituted upon a complaint in two paragraphs 
by the Mutual Life Ins. Company of New York, as plaintiff, 
against the state of Indiana in the Marion superior court, the 
latter sitting as a court of claims under and by the authority of the 
provisions of section 1485, Burn’s Ann. St. 1908, as amended in 
1895 (Acts 1895, p. 231). By the first paragraph of the com- 
plaint the plaintiff insurance company (appellee herein) seeks to 
recover as a claim against the state $1, 296. 76 as principal and 
$1,726.84 interest, all paid by it in to the Treasurer of the state of 
Indiana involuntarily and under protest as alleged in the com- 


* Decision rendered, Dec. 9, 1910. 93 N. E. Rep. 213. 
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plaint. The principal sum demanded arises out of money paid by 
appellee to one James H. Rice, Auditor of the state of Indiana, 
as taxes for the first half of the year 1884, being $3 on every $100 
of premiums collected by appellee within the state of Indiana, 
which sum it appears that said Auditor failed to pay in to the 
Treasurer of the State. The payment by appellee of the principal 
and interest was made on December 11, 1906, and interest was 
computed and charged by the state from the year 1884 to Decem- 
ber 11, 1906. By the second paragraph of the complaint the plain- 
tiff seeks to recover back from the state the interest only which 
it paid upon the principal. Appellant demurred to each paragraph 
of the complaint for want of facts. Its demurrer was overruled, 
to which ruling of the court is excepted. It then answered the 
complaint specially in four paragraphs. No general denial was 
filed. Appellee demurred to each paragraph of the answer. Its 
demurrer was sustained to the second, third and fourth para- 
graphs of answer and appellant refused to plead further. Appel- 
lee’s demurrer to the first paragraph of the answer was overruled. 
and it refused to further plead. Thereupon the court rendered a 
judgment in favor of appellee against the state. From the judg- 
ment appellant has appealed directly to this court under the pro- 
visions of section 1489, Burns’ Ann. St. 1908, same being section 
5 of said act of 1889, and relies for reversal of the judgment below 
upon the alleged errors that the court erred in overrtiling its de- 
murrer to each paragraph of the complaint, and in sustaining the 
demurrer of appellee to the second, third and fourth paragraphs 
of the answer. The complaint to some extent may be said to state 
conclusions of the pleader instead of facts. 

In the first paragraph thereof the plaintiff alleges: That on 
and prior to the 8th day of March, 1848, it was and ever since has 
been and yet is a corporation organized and acting under and 
pursuant to the laws of the state of New York. “That ever since 
the said 8th day of March, 1848,” it has been engaged in conduct- 
ing the business of life insurance, in the state of Indiana under 
authority granted to it by the properly constituted authorities of 
said state, and that upon the enactment of the first statute of said 
state so requiring, it made application to the Auditor of the state 
of Indiana, as a foreign corporation, for permission to do busines 
in the state of Indiana. That upon such application this plaintiff 
took every step and did everything which said Auditor of State 
for the state of Indiana requested and required as a condition pre- 
cedent to its right to do business in said state of Indiana, and 
thereupon said Auditor of State for the state of Indiana granted 
unto this plaintiff his certificate of authority for this plaintiff to 
do business in the state of Indiana as a foreign insurance company. 
That from time to time, ever since said date, and at the times 
provided by the statutes of the state of Indiana from time to time 
in force, it has applied to the Auditor of State for the state of 
Indiana for a renewal of such certificate of authority to do busi- 
ness in the state of Indiana, and at the time of each of said ap- 
plications this plaintiff took every step and did everything which 
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said Auditor of State for the time being requested or required 
from it, as a condition precedent to its doing business in the 
state of Indiana, as a foreign life insurance company, and in every 
such instance said Auditor of State has granted unto this plain- 
tiff his certificate of its right to do business in the state of Indiana 
as a foreign insurance company. That ever since said 8th day of 
March, 1848, this plaintiff has been actively engaged in the busi- 
nes of life insurance in the state of Indiana under such certifi- 
cates, and is yet engaged in doing a life insurance business in the 
state of Indiana under the last certificate of such authority to do 
business in the state of Indiana by said Auditor of State issued to 
it. That from the date of its beginning to do business in the state 
of Indiana under the authority of the certificates so issued to it 
by the Auditors of State for the state of Indiana, as above set 
forth, up to and including the year 1905, the Auditor of State for 
the state of Indiana construed the statutes of said state of Indiana 
as authorizing him to receive and collect from this plaintiff, and 
from other foreign insurance companies doing business in the 
state of Indiana, all taxes and charges levied and demanded from 
them under the laws of the state of Indiana for the privilege of 
so doing business in the state of Indiana, for the purpose of pay- 
ing the same into the office of the Treasurer of State for the state 
of Indiana, and said Auditors of State for the state of Indiana 
from time to time demanded and received from this plaintiff and 
all other foreign insurance companies doing business in the state of 
Indiana (of which during the year 1884 there were 122, and which 
steadily increased to the year 1905 to the number of 162) except 
5, under the construction so placed by him upon such statutes, the 
taxes and charges by him computed as being due, and from this 
plaintiff under such statutes for the privilege of doing such busi- 
ness in the state of Indiana, and in pursuance of such demand this 
plaintiff paid all such taxes and dues to said Auditors of State 
from the date of its admission to do business in the state of In- 
diana up to and including the year 1905; and said Auditor of 
State paid the same (except possibly as hereinafter stated) to the 
Treasurer of State, who received the sums from said Auditor of 
State, and placed said sums of money in the funds of the state. 
And this plaintiff further says that as required by the statutes of 
the state of Indiana, from time to time in that behalf enacted 
and in force, the respective Auditors of State made stated reports 
to the Governor of the state of Indiana of the business transacted 
in the office of the Auditor of State during the period covered by 
said reports respectively. That said reports in every instance 
showed the fact that said Auditors of State, under the construc- 
tion by them placed upon such statutes, had collected from all such 
foreign insurance companies except five the taxes due from them 
to the state of Indiana, and had charged himself therewith on his 
account at the time of the receipt thereof, and had credited himself 
with the payment thereof to the Treasurer of the State, at the 
time of making such payments to the Treasurer of State. That 
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at the meetings of the General Assembly of the state of Indiana 
printed copies of such reports of the Auditor of State were by 
the Governor transmitted both to the Senate and House of 
Representatives and printed copies thereof were forwarded to 
each member of both houses. That the Chief Executive of 
the state and the legislative department of the government were 
in this manner fully apprised of the construction placed upon 
the statutes of the state, enacted in that behalf by the Auditor 
of State, and of his acts and conduct in receiving such taxes and 
in paying the same to the Treasurer of the State. 

“In addition to the deliveries of copies of the said printed re- 
ports to the Governor and the members of the General Assembly 
of the state of Indiana, many hundreds of the copies of said re- 
ports were distributed to private citizens throughout the state. And 
this plaintiff further avers that in certain of said years the State 
Board of Tax Commissioners, who were charged with the duty 
of preparing biank forms of reports of said insurance companies, 
to be by them made to the Auditor of State as a basis for estimat- 
ing the taxes to be paid by them, in preparing such form of re- 
ports, caused to be printed on the back thereof as a copy of the 
statute in that behalf enacted: ‘Sec. 83. (Acts of 1881.) Every 
insurance company not organized under the laws of this state, and 
doing business therein, shall in the months of January and July of 
each year, report to the Auditor of State, under oath of the pre- 
sident and secretary, the gross amount of all receipts received in 
the state of Indiana, on account of insurance premiums for the 
six months last preceeding, ending on the last days of December 
and June of each year next preceding, and shall, at the time of 
making such report, pay the sum of three dollars on every one 
hundred dollars of such receipts, less losses actually paid within 
the state ; and any insurance company failing or refusing for more 
than thirty days to render an accurate account of its premium re- 
ceipts, as above provided, and pay the required tax thereon, shall 
forfeit one hundred dollars for each additional day such report 
and payment shall be delayed, to be recovered in an action in the 
name of the state of Indiana, on relation of the Auditor of State, 
in any court of competent jurisdiction ; and its shall be the duty of 
the Auditor of State to revoke all authority of any such defaulting 
company to do business within this state.’ That such construction 
of said statute placed thereon by said several Auditors of State for 
the state of Indiana was with full knowledge thereof acquiesced 
in by the several Governors of the state of Indiana, by the Treas- 
urer of State for the state of Indiana, by the legislative depart- 
ment thereof, and by the public at large for a period of more than 
25 years as the proper construction thereof. And this plaintiff 
further avers that, in the years 1904 and 1905, one David Sher- 
rick was Auditor of State for the state of Indiana, and in such 
years unlawfully converted to his own use certain of the moneys 
so paid into his hands by foreign insurance companies; that the 
Governor of the state of Indiana, still putting the same construc- 
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tion upon the statutes of Indiana in that behalf enacted, directed 
the Attorney General of the state of Indiana and the prosecuting 
attorney of the state of Indiana to cause prosecution for embez- 
zlement to be instituted and prosecuted against said Sherrick for 
the embezzlement of moneys belonging to the state of Indiana, and 
such Attorney General and prosecuting attorney did so institute 
and prosecute such proceedings, and said David Sherrick was 
convicted upon said charge; that upon the trial of said cause the 
criminal court of Marion county adopted the same ‘construction of 
said statute, but that upon the appeal of said cause to the Supreme 
Court of the state of Indiana, that court determined that said 
David Sherrick, as Auditor of State, had no lawful authority to 
receive such taxes, and this was the first time that any such con- 
struction had been put upon any such statute by any department 
of the state government. And this plaintiff further avers that on 
making said several payments of said taxes for said several years 
to the several Auditors for the state of Indiana, holding said office 
from time to time during said years, it acted in the utmost good 
faith, believing that said Auditors of State were lawfully author- 
ized to receive said taxes for the purpose of paying them into the 
treasury of the state, and until the 6th day of August, 1906, sup- 
posed that said Auditor of State had in due course paid all said 
moneys into the treasury of the state of Indiana. 

“That after the rendition of said decision by the Supreme Court 
of the state of Indiana in the case of Sherrick vs. State of Indiana 
[167 Ind. 345, 79 N. E. 193], to wit, on the 6th day of August, 
1906, one Warren Bigler, then holding the office of Auditor of 
State for the state of Indiana, notified this plaintiff by letter 
of that date that James H. Rice in the year 1884 had failed to pay 
over to the Treasurer of State for the state of Indiana the sum of 
eleven thousand four hundred eighteen and 50-100 ($11,418.50) 
dollars which had been paid into his hands by various foreign 
insurance companies, and that of that account there was due from 
this plaintiff the sum of one thousand seven hundred ninety-nine 
and 45-100 ($1,799.45) dollars, and demanded payment thereof. 
That thereafter, to wit, on the 22d day of August, 1906, said 
Warren Bigler, as such Auditor of State, wrote to this plaintiff 
another letter in which he stated that he was mistaken in his 
former letter, and that there was due from this plaintiff on ac- 
count of said James H. Rice, former Auditor of State, having 
failed to pay over to the Treasurer of State, the amount by this 
plaintiff paid for the last half of the taxes for the year 1884, the 
sum of one thousand two hundred ninety-six and 76-100 ($1,- 
296.76) dollars, to which there must be added interest to the 
amount of one thousand seven hundred eighteen and 21-100 
($1,718.21) dollars, making an aggregate sum of three thousand 
fourteen and 97-100 ($3,014.97) dollars, which amount was“de- 
manded from this plaintiff. That on the 20th day of November, 
1906, said Warren Bigler wrote another letter to this plaintiff, 
demanding payment of said sum on or before December 11, 1906, 
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and declared if said sum was not paid on or before that date this 
plaintiff would be declared in default to the state of Indiana and 
a penalty of one hundred ($100) dollars per day added thereto, 
and a forfeit added for each day until it was paid, and its au- 
thority to do business in the state of Indiana declared revoked. 
“That thereafter, on the 30th day of November, 1906, one John 
C. Billheimer, who had succeeded said Warren Bigler as Auditor 
of State for the state of Indiana, wrote another letter to this 
plaintiff wherein he stated that the second letter of said Warren 
Bigler as Auditor of State for the state of Indiana was in error 
in stating that the taxes which said James H. Rice as Auditor of 
State had failed to pay over to the Treasurer of State were for 
the last half of the year 1884, and that in point of fact they were 
the first half of the year 1884, and again demanding the amount 
of three thousand fourteen and 97-100 ($3,014.97) dollars. That 
letters of like tenor and effect save as to amounts claimed to be 
due were written by said Warren Bigler as such Auditor of State 
and John C. Billheimer as such Auditor of State to a number of 
other foreign insurance companies, and such insurance companies 
were engaged in endeavoring to discover whether in point of fact 
said James H. Rice as such Auditor of State had in point of fact 
failed to account for said sum of eleven thousand four hundred 
eighteen and 50-100 ($11,418.50) dollars and were of the opinion 
that it was by no means certain that he had failed to account for 
the sum; and they requested said Auditor of State to grant them 
time to further investigate that question, and that time be given 
them in which to institute some test case in the proper court both 
to determine that fact and also to determine whether as a matter 
of law they were liable to pay said several sums demanded from 
them respectively, even if it should be proved that said James H. 
Rice, as Auditor of State, had failed to pay or account for said 
sum of eleven thousand four hundred eighteen and 50-100 ($11. 
418.50) dollars, and had offered by way of compromise to adjust 
the claim of the state by the payment of principal without right 
to make any demand for its return, and bring a friendly suit to 
test the question of liability for the interest, which offer was first 
accepted, but afterward on the 10th day of November, 1906, 
said Auditor of State withdrew his assent to such compromise, 
and declared that all such companies must pay the full amount so 
claimed from them, principal and interest, on or before the 11th 
day of December, 1906, and if any company failed to make such 
payment on said date, the penalties stated in said letter of No- 
vember 10th would be enforced, and the authority of such com- 
pany to do business in the state of Indiana would be revoked. 
“That during the years above named this plaintiff by expendi- 
ture of large sums of money and much labor had established a 
large and profitable business in the state of Indiana, and had 
secured more than 13,000 residents and citizens of the state of 
Indiana to become policyholders in its company, whose policies 
aggregated $26,454, 251. That ‘the annual premiums thereon 
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amounted to more than nine hundered and sixty thousand dollars 
($960,000). That in event said Auditor of State should proceed 
to enforce said threat of revoking its authority to do busness, it 
would not only inflict great and irreparable injury upon the 
business of this plaintiff, causing a loss of many thousands of 
dollars to it, but it would create such confusion and uncertainty 
in the minds of policyholders and endanger their securities under 
said policies. That thereupon this plaintiff, imperiled and coer- 
ced by such threats so made by said Auditor of State, did pay unto 
the office of Treasurer of State the said principal sum of one 
thousand two hundred and ninety-six and 67-100 ($1,296.76) 
dollars and the sum of one thousand seven hundred twenty-six and 
84-100 ($1,726.84) dollars interest thereon to date of said pay- 
ment, and notified both the Treasurer of State for the state of 
Indiana and the Auditor of State for the state of Indiana in 
writing that it paid said sums not voluntarily but under the coer- 
cion and duress arising out of the threats contained in said com- 
munications from said Auditors of State and to arrest the impo- 
sition of, the threatened penalties and the revocation of its charter 
and under protest both as to principal and interest, and reserved 
the right to recover either of said sums so paid. Wherefore.” etc. 

The second paragraph of the complaint is substantially the same 
as the first, except that the appellee thereunder seeks to recover 
$1,726.84 so paid by it as interest upon the principal sum of $1,- 
296.76 into the office of the Treasurer of the state of Indiana. 

At the very threshold we are confronted with the contention of 
the Attorney General that the superior court of Marion county, 
Ind., under the provision of section 1485, supar, had no jurisdic- 
tion to hear and determine this action. This section, as amended 
in 1895 (Acts 1895, p. 231), reads as follows: “That any person 
or persons having or claiming to have a money demand against 
the state of Indiana, arising at law or in equity, out of contract 
express or implied, accruing within fifteen years from the time 
of the commencement of the action, may bring suit against the 
state therefor in the superior court of Marion county, Indiana, by 
filing a complaint with the clerk of said court and procuring a 
summons to be issued by said clerk, * * * and jurisdiction is 
hereby conferred upon said superior court of Marion county, In- 
diana, to hear and determine such actions, and said court shall be 
governed by the laws, rules and regulations which govern said 
superior court in civil actions in the making up of issues, trial and 
determination of said cause. * * *” The argument advanced 
by the Attorney General is that appellee under both paragraphs of 
its complaint proceeds upon the theory that the money which it 
seeks to recover was “wrongfully and unlawfully extorted from it 
by the state, acting through its Auditor, and that appellee was 
compelled to pay into the state treasury a sum of money which it 
did not owe, or to submit to a revocation of its right to do business 
within this state, and the imposition of the statutory penalty of 
$100 per day.” Or, in other words, he insists that each of the 
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paragraphs charges the Auditor of State with illegal, unauthor- 
ized, and wrongful acts, in excess of the power granted to him 
by law. His claim is that the action as made or presented by ap- 
pellee’s complaint sounds in tort and not in contract. Therefore, 
it is asserted that under the terms of the statute in question the 
lower court had no jurisdiction. 

It is settled beyond controversy that a state, which in the eye of 
the law is recognized as a sovereign, cannot without its consent 
be sued by a citizen. In case the state through its legislative de- 
partment has granted the right or privilege to claimants to insti- 
tute actions against it upon certain terms and conditions, all per- 
sons seeking to avail themselves of the privilege so granted must 
accept it subject to the terms and conditions attached thereto or 
forming a part of the right as granted by the state. Or, in other 
words, the suit instituted must be confined or limited to such a 
claim or claims as are contemplated by the act authorizing the 
state to be sued. May vs. State, 133 Ind. 567, 33 N. E. 352; 
Thweatt vs. State, 66 Ga. 673; Chicago, etc., R. R. Co. vs. State, 
53 Wis. 509, 10 N. W. 560; Houston vs. State, 98 Wis. 481 74 
N. W. 111; Houston vs. State, 98 Wis. 481, 74 N. W. 111,42 L. 
R. A. 39; Murdock, etc., Grate Co. vs. Commonwealth, 152 Mass. 
28, 24 N. E. 854, 8 L. R. A. 399; Hill vs U. S., 149 U. S. 593, 13 
Sup. Ct. 1011, 37 L. Ed. 862. In the absence of a statutory law 
creating a liability, the rule universally recognized and enforced is 
that neither a state nor the United States is legally liable to re- 
spond in damages to a person for an injury resulting from the mis- 
conduct, negligence, or tortious acts of its officers or agents. 
Houston vs. State. supra, and authorities there cited; German 
Bank of Memphis vs. U. S., 148 U. S. 573, 13 Sup. Ct. 702, 37 L. 
Ed. 564. It is evident, under the facts alleged in the paragraphs 
of the complaint, that appelee’s demand against the state cannot 
be said to arise out of or be founded upon an express contraci 
between it and appellant. Consequently, unless appellee’s money 
demand against the state—which it either actually has or claims 
to have—arises out of an implied contract, it, under the provisions 
or terms of the statute in question, has no standing or right to 
maintain this action, and the demurrer of appellant to the com- 
plaint upon this ground alone should have been sustained. 

We are unable, however, to concur in the view of the Attorney 
General that the action at bar arises out of a tort committed by 
the state’s officer or agent. It is true that the pleading contains 
averments that the money which was paid into the state’s treasury 
by appellee was wrongfully and unlawfully extorted from it, etc. ; 
that it was coerced and imperiled by a threat by the Auditor of 
State that he would revoke its authority to do business within the 
state. It is manifest that these averments were employed by the 
pleader to more fully show that the money in question was paid 
over by appellee involuntarily, and therefore, if it belonged to it 
and_ not to the state, it might be recovered back in this action. 
Scottish, etc., Co. vs. Herriott, 109 Towa, 606, 80 N. W. 665, 77 
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Am. St. Rep. 548, and cases there cited Eliminate these aver- 
ments from the complaint and it is shown, we think, by the re- 
maining clear and positive allegations that the payment in question 
to the state was not voluntarily made, but, was made by appellee 
under protest, and at the time it made the payment, as shown, it 
notified the Auditor and Treasurer of State that it reserved the 
right to recover the money so paid. The essential fact to be shown 
by the complaint upon this feature of the case was that the pay- 
ment of the money was involuntary. Under the circumstances, 
the claim of the Attorney General that the action sounds in tort 
instead of contract is untenable. 

We may next inquire, what did the Legislature mean or intend 
by the words “A money demand arising at law * * * out of 
contract, express or implied”? The phrase ‘money demands on 
contracts” was defined in the Revised Statutes of 1852 as follows: 
‘The phrases money demands on contracts, when used in refer- 
ence to an action, means any action arising out of contract, when 
the relief demanded is the recovery of money.” 2 Gavin & Horde, 
§ 797, p. 336. This same definition is contained in the Revision of 
1881, and is found in section 1356, Burn’s Ann. St. 1908. It must 
be conceded that the relief demanded in this action is the recovery 
of money. It is evident, we think, that this demand does not arise 
out of an express contract. 

It will be noted that the statute which authorizes the state to be 
sued does not confine the action alone to one arising at law or 
in equity out of an express contract, but it may be one which 
springs from or arises out of what in law is recognized and de- 
nominated and implied contract. 

We may presume that the Legislature in extending to claimants 
the right to recover against the state upon a money demand aris- 
ing out of an implied contract fully understood the meaning and 
character of such contracts. The Legislature evidently contem- 
plated that money at some time might be paid into the treasury 
of the state under such circumstances as would not lawfully per- 
mit the state to hold or retain it against the person making the 
payment and therefore the state, under the law, would be im- 
pliedly obligated to refund or pay over the money to the person 
entitled thereto. We are of the opinion that, in view of its terms, 
the statute in question must be construed and held to apply to such 
acase. The Attorney General, however, insists that the state has 
never recognized appellee’s claim to the money in controversy, 
and in no manner has it agreed to repay it or restore it to appellee. 
It is true that the facts as alleged do not disclose any express 
agreement or promise on the part of the state to pay back or re- 
fund the money in question to appellee, and it is evident from the 
argument of its counsel that repayment thereof is the very oppo- 
site of its intention., It may be said, we think, that some looseness 
and ambiguity impress some of the decisions of the higher courts 
in respect to the application of the principle of implied contract 
to particular facts. An express contract is said to be a mutual 
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understanding and coming together of the minds of the contract- 
ing parties to do or not to do a particular thing; while an implied 
contract, generally speaking, is defined: First. As an obligation 
where there is no express or formal agreement by the parties to 
contract, but their intention so to do is shown by their acts or from 
surrounding circumstances. Second. Obligations implied by law, 
without regard to the acts or intention of the parties. 7 Am. & 
Eng, of Law (2d Ed.) 92; 15 Am. & Eng. Enc. of Law, 1078; 
People vs. Speir, 77 N. Y. 144. 

In express contracts it is the consent or agreement of the parties 
thereto which creates the obligation or liability, while under a 
contract or obligation implied by law there is no actual consent or 
promise. Under the facts in the particular case it is the law alone 
which declares that the necessary consent or promise shall be im- 
plied. In People vs. Speir, supra, the court characterizes im- 
plied or constructive contracts— as they are sometimes called— 
as follows: “There is a class of cases where the law prescribes 
the rights and liabilities of persons who have not in reality entered 
into any contract at all with one another, but between whom 
circumstances have arisen which make it just that one should have 
a right and the other should be subject to a liability similar to the 
rights and liabilities in certain cases of express contract. Thus, 
if one man has obtained money from another, through the medium 
of oppression, imposition, extortion, or deceit, or by the commis- 
sion of a trespass, such money may be recovered back, for the law 
implies a promise from the wrongdoer to restore it to the rightful 
owner, although it is obvious that this is the very opposite of his 
intention.” This principle is recognized and sustained by the de- 
cisions of this court which hold that where a person has obtained 
money to which he is not entitled, but which in right and justice 
belongs to another, that under such circumstances an action may 
be maintained for its recovery by the person entitled thereto upon 
an implied promise or agreement on the part of the person ob- 
taining the money. McQueen vs. State Bank of Ind. 2 Ind. 413. 
The court in the latter case held that: “If one man has obtained 
money from another through the medium of oppression, imposi- 
tion, extortion, or deceit, such money is, in contemplation of law, 
money received for the use of the injured party. It is not the 
money of the wrongdoer. He has no right to retain it; and the 
law therefore implies a promise from him to return it to the law- 
ful owner.” In support of the same rule, see, also, Ashton vs. 
Shepherd, 120 Ind. 69, 22 N. FE. 98; Moore vs. Shields, 121 Ind. 
267 23 N. E. 89. In the latter case this court said: “In an action 
for money had and received there need be no privity of contract 
proved other than such as arises out of the facts that the defend- 
ant has received the plaintiff's money under circumstances which 
make it against conscience that he should retain it.” In the 4th 
volume of Wait on Actions and Defenses, the author states the 
rule as follows: “An action for money had and received is an 
equitable remedy that lies in favor of one person against another, 
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when that other person has received that money either from the 
plaintiff himself or third persons, under such circumstances that 
in equity and good conscience he ought to retain the same, and 
which et zequo et hono belongs to the plaintiff. * * * It is not, how- 
ever essential that’any privity of contract should be shown; if the 
plaintiff’s right to the money is established, and the defendant is 
shown to have received it under circumstances that he ought not to 
retain it, the law implies a promise to pay it to the party who 
ought to have it.” 

By the facts alleged it is shown that the state, through its proper 
officials, demanded of appellee company, and received and ob- 
tained from it the money in controversy, and that the same passed 
into the state’s treasury for the state’s use in the administration of 
its affairs. In the light of the principle asserted by the authorities 
to which we have referred, if, as appellee under the facts insists 
and contends, the state is not entitled to the money in controversy, 
but on the contrary it rightfully belongs to appellee, consequently 
the state cannot rightfully retain it as against appellee, and the 
law raises or creates an implied obligation or liability on the part 
of the state to pay it over to appellee. Therefore, appellee had the’ 
right to sue the state in the superior court of Marion county, Ind., 
under section 1485, supra, and that court, under the provisions of 
the statute had jurisdiction to hear and determine the merits of the 
action. What we have said, however, in dealing with the question 
of jurisdiction as raised by the Attorney General must be con- 
fined alone to that question; or, in other words, to appellee’s right 
to sue the state under the statute upon an implied conttact or 
liability, and we must not be understood as in any manner uphold- 
ing or affirming appellee’s ultimate right to recover against the 
state upon the facts alleged in the complaint. 

We next turn to the consideration of the case as presented by 
the first paragraph of the complaint. The contention of the Attor- 
ney General is that the averments of the complaint disclose that 
the money which appellee seeks to recover in this action was law- 
fully collected from it both as to principal and interest, and that 
therefore there is no liability shown to exist against the state 
which appellee can enforce in this action. He nsists that the deci- 
sions in Sherrick vs. State, 167 Ind. 345, 79 N. E. 193, and in 
Daily vs. State ex rel. Bigler, etc. 171 Ind. 646, 87 N. E. 4, deny 
appellee’s right to recover the money in dispute, and that the 
decisions in these appeals must rule the question.of the state’s 
liability. On the other hand, counsel for appellee present their 
view of the case from the facts as follows : “Our contention is this, 
that although the construction placed upon the law by the Auditor 
of State was not sound, yet the state, through the officers and 
departments already so many times mentioned, by adopting that 
construction and acquiescing therein for so long a period, estopped 
or precluded itself from asserting the invalidity thereof against all 
persons who, acting in good faith and with honest intent and pur- 
pose, also accepted such interpretation of the statute, prior to the 
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time w hen a different construction thereof was announced by this 
court.” Counsel very frankly assert that if they are wrong in this 
contention that ends the matter. Further advancing their conten- 
tion counsel say: “As to duration of time, thefqjuestion is simply 
this, Did the state acquiesce in such payments, so generally and for 
so long a period of time as to lull appellee to sleep, and lead it to 
understand that it might safely pursue the course it did? Had 
any reasonable objection been made to the course pursued, the 
appellee and other insurance companies in the life of the bond 
given by the Auditor of State could have recovered the money 
thus wrongfully paid to Mr. Rice. The acquiescence of the state 
after the payments were made is quite as important a consideration 
as the acquiescence in the payments made prior to 1884, and parti 
cularly is this true when the state by such acquiescence has cut 
off the insurance companies from any redress. So that the appel- 
lee on the question of acquiescence is entitled to reckon the time 
which has elapsed since 1884, just as much as the time elapsing 
from 1873 to 1884.” 
- The statute governing the payment of taxes by foreign insur- 
ance companies, to which class appellee belongs, is embraced in 
section 10,216, Burns’ Ann. St. 1908, the same being section 67 oi 
the general law concerning taxation approved March 6, 1891 
(Acts 1891, p. 199). This section declares that: “Every insur- 
ance company not organized under the laws of this state and doing 
business therein shall in the months of January and July of each 
year, report to the Auditor of State, under oath of the president 
and secretary, the gross amount of all receipts received in the state 
of Indiana on account of insurance premiums for the six months 
last preceding, ending on the last day of December and June oi 
each year next preceding, and shall at the time of making such 
report pay into the treasury of the state (our italics) the sum of 
three dollars on every one hundred dollars of such receipts, less 
losses actually paid within the state, and any such insurance com- 
pany failing or refusing for more than thirty days, to render an 
accurate account of its premium receipts as above provided and 
pay the required tax thereon shall forfeit one hundred dollars 
for each additional day such report and payment shall be delayed. 
to be recovered in an action in the name of the state of Indiana 
on the relation of the Auditor of State in any court of competent 
jurisdiction, and it shall be the duty of the auditor of State to 
revoke all authority of any such defaulting company to do business 
within the state.” 

It will be observed that this statute in positive and imperative 
terms requires insurance companies to pay the money exacted 
from them as taxes not to the Auditor of the State, but into the 
treasury of the state. This statute appears to have been first en- 
acted in the Legislature in 1873, in an act supplementary to and 
amendatory of an act providing for the uniform assessment of 
property, etc., and is embraced in sections 8 and 9 of said act. See 
Acts 1873, p. 208. It was re-enacted in 1881 in an act concerning 
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taxation, and is embraced in section 83 of this latter statute (see 
Acts 1881, p. 636) ; and re-enacted again in 1891 (Acts 1891, c. 
99), and has been a law of the state for a period of over 37 years. 

Section 9247, Burns’ Ann. St. 1908, provides and points out 
the method of paying money into the treasury of the state. Ap- 
pellee must be presumed to have known the requirements of 
sections 10,216 and 9247, supra, and in turning the money over 
to the Auditor it was chargeable, at its peril, with notice or knowl- 
edge of the scope of his official authority under the law to re- 
ceive the same for the state as payment of the taxes in question. 
Or, in other words, that under the laws of the state he had no 
authority whatever to receive the money in behalf of the state. 
Sherrick vs. State, supra; Hord vs. State, 167 Ind. 622, 79 N. 
E.. 916; Silver, Burdett & Co. vs. Ind. State Board, 35 Ind. App. 
438, 72 N. E. 829. 

Appellee argues that Rice, as Auditor, received and accepted 
the money from it under the provisoins of section 10,216, supra, 
and that he construed and interpreted said section as authorizing 
him in his official capacity to receive the money from appellee 
company to be paid by him to the Treasurer of State, and it seeks 
to invoke the principle of practical or departmental construction 
in order to constitute a part of the basis upon which to predicate 
its right to recover the money in controversy. Its counsel con- 
cede that under the decision in the Sherrick Case, supra, the 
construction or interpretation accorded to the statute by Auditor 
Rice and the other auditors following him, was neither sound 
nor tenable, but they claim and insist that the state is shown to 
have acquiesced in this construction of the law for a series of 
years, and that the state is now precluded from claiming that the 
construction or interpretation placed upon the statute by the 
Auditors was not correct. We are not inclined to accept this 
view of the case. The statute in question is not impressed with 
any ambiguity whatever either patent or latent, and as to its 
meaning, there can be no doubt. Therefore, under the circum- 
stances, it affords no room for departmental or judicial construc- 
tion, for the Legislature in plain and precise terms has declared 

"therein that the money exacted of foreign insurance companies 
is, at the time they make their respective reports to the Auditor 
of State, to be paid by them in to the Treasurer of State. Neither 
departmental nor judicial construction is allowable to interpret a 
law which is plain upon its face and requires no interpretation. 
State vs. Sopher, 157 Ind. 360, 61 N. E. 785; Hord vs. State, 
supra, and authorities there cited. United States vs. Graham, 110 
U. S. 219, 3 Sup. Ct. 582, 28 L. Ed. 126. The money required 
to be paid is not a license fee for permitting the insurance com- 
panies to conduct their business within the state, but it is for taxes 
imposed upon such companies by the Legislature. In respect 
to the payment of the money as required by this statute it is suffi- 
cient to say, “Ita lex scripta est.” Certainly, under the law. there 
is no reasonable grounds for asserting that the Auditor in any 
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manner received the money from appellee in his official capacity, 
but he must be held to have received it in his individual capacity 
as the mere agent of appellee for the purpose, as we may assume, 
of paying it into the treasury of the state, possibly less any com- 
mission to which he considered himself entitled. Sherrick vs. 
State, supra. 

The statute did not invoke any construction by the Auditor. 
The provision thereof requiring the money to be paid in to the 
Treasurer of State by the insurance companies is perfectly plain 
and certain upon its face, it affords no room for interpretation or 
construction. It was the duty of both appellee and the Auditor to 
regard its requirements. Sherrick vs. State, supra. It must fol- 
low, therefore, under the circumstances, as a logical conclusion, 
that the act of the Auditor in receiving the money from appellee 
was not due to any misinferpretation of the law on his part, but 
must be attributed to his willful disregard of its plain provisions. 

Again, upon another view of the question, the Auditor under 
the law, was not charged with the execution thereof in respect to 
whom the money should be paid by the foreign insurance com- 
panies in satisfaction of the taxes exacted of them by law. He 
was bound to know the requirement of the law and must be pre- 
sumed to have known that the statute required the money to be 
paid by such companies, not to him as Auditor, but in to the 
Treasurer of State. Therefore, he had no legal authority or 
jurisdiction whatever to place an interpretation or construction 
upon that provision of the statute which prescribed the officer 
to whom the money should be paid. Having no legal power or 
authority, either express or implied, to construe or interpret the 
statute in this respect, his act in so doing would be of no avail 
or effect. Therefore, under the law in this case, the principle of 
departmental or administrative construction for which counsel 
for appellee contend, can have no application and is without 
force, for it is only in the discharge of their official duties that a 
construction or interpretation, placed upon a law by departmental 
or administrative officers charged with the duty of enforcing or 
applying it, becomes material or of any effect or force. Endlich 
on Interpretation of Statutes, § 360; In re Manhattan Savings 
Institution, 82 N. Y. 142; United States vs. Tanner, 147 U. 5S. 
661, 13 Sup. Ct. 436, 37 L. Ed. 321; Nye vs. Foreman, 215 IIl. 
285, 74 N. E. 140; Westbrook vs. Miller, 56 Mich. 148, 22 N. 
W. 256. Under this view of the question, appellee’s claim that 
the theory of the complaint is that the state has by its conduct 
so accepted the act of the Auditor of the State and so acquiesced 
in his conduct that it is precluded or estopped from demanding 
the money which it received from the appellee on the 11th day of 
December, 1906, is untenable. Upon this viewpoint it is insisted 
that it is wholly immaterial what is the proper construction of 
the statute; that if the Auditor accorded the wrong construction 
to the law, and the state acquiesced therein, it is precluded. The 
infirmity of this argument is that it would be unreasonable to as- 
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sert that the state can be held in any manner to have acquiesced 
in the unauthorized acts of the Auditor of State. That officer 
having no jurisdiction to construe or interpret the provision of the 
statute in controversy, his act in so doing, under the circum- 
stances, was unwarranted, and the charge that the state accepted 
his construction and acquiesced therein is but a conclusion of the 
pleader; for certainly the state cannot be regarded as having 
accepted and acquiesced in the Auditor’s unauthorized interpreta- 
tion of the law, which interpretation is manifestly at variance with 
the express and plain provisions of the act in question. 

The contention of appellee that the state is estopped or pre- 
cluded by its conduct from demanding or requiring appellee to 
pay the money involved into the state treasury, in our opinion, 
cannot be upheld. It may be said, in passing, that if the state on 
December 11, 1906, was legally entitled to the money which ap- 
pellee paid over under protest, then, under the circumstances, a 
correct result having been reached by the payment of the money 
into the state’s treasury, appellee must fail in this action. 

In regard to the question of estoppel urged by appellee it may 
be said that: “The effect of an estoppel in pais is to prevent the 
assertion of an unequivocal right, or preclude a good defense, and 
justice demands that it should not be enforced unless substan- 
tiated in every particular.” Generailly speaking, the ground upon 
which an estoppel proceeds is fraud, actual or constructive, on 
the part of the person sought to be estopped. The fraud is said 
to consist in the denial of “that which the person to be estopped 
had previously affirmed or asserted.. Ward vs.. Berkshire, etc., 
Co., 108 Ind. 301, 9 N. E. 361; Wisehart vs. Hedrick, 118 Ind. 
341, 21 N. E. 30; Reid vs. State ex rel., 74 Ind. 252; Herman 
on Estoppel, § 944. The doctrine of estoppel springs from equi- 
table principles, and is designed to aid the law in the administra- 
tion of justice where, without its aid, injustice might result. Its 
purpose is to preserve rights previously acquired, and not to cre- 
ate new ones. Sherrick vs. State, supra. There is in this case, 
however, no insistence by counsel for appellee that there was any 
misrepresentation, false or otherwise, on the part of the state, 
made through any of its duly authorized officials, but the argu- 
ment is advanced by appellee that the state with knowledge or 
notice that the Auditor was receiving from it and the other for- 
eign insurance companies the taxes in question, and was paying 
them in to the Treasurer of State must, under the circumstances, 
be deemed to have acquiesced in his acts, and is estopped by its 
conduct of acquiescing therein from recovering the money in 
controversy of afipellee. Appellee, in order to maintain the es- 
toppel which it urges against the state, seeks to bring home to the 
latter, through the biennial reports made by the Auditor, as 
shown, notice ot the unauthorized acts of the Auditor in collect- 
ing and receiving the money from the insurance companies. 

lt is charged that these reports disclosed that the several Audi- 
tors had, from time to time, collected from all the foreign insur- 
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ance companies except five the taxes due from them to the state, 
and that these several officials had credited themselves, re- 
spectively, with the payment of the money to the Treasurer of 
State. While it may be conceded—arguendo without deciding— 
that by virtue of these reports of the Auditors, which were laid 
before the General Assembly by the Governors, the state may be 
held to be chargeable, through its legislative department, with 
notice of the unauthorized acts of the Auditor; nevertheless, an 
essential element to constitute an estoppel by conduct is lacking, 
namely, that it does not appear that appellee at the time it paid 
the taxes to the Auditor of State was apprised of the fact that he 
was not authorized under the law to collect and receive these 
taxes. It is an undisputed proposition that, in a case where a 
person seeking the benefit of the estoppel has knowledge or means 
of knowledge in respect to all of the facts equal to that possessed 
by the one against whom the estoppel is urged, there can be no 
avail estoppel. Reid vs. State ex rel., supra; Leonard vs. Ameri- 
can Ins. Co., 97 Ind. 299; Platter vs. Board of Commissioners, 
103 Ind. 360, 2 N. E. 544; Silver, Burdett & Co. vs. Ind. State 
Board, 35 Ind. App. 438, 72 N. E. 829; and authorities there 
cited. In short, it may be said that we have a case before us in 
which neither misrepresentation nor concealment is charged 
against the state; neither do the facts show knowledge as to one 
of the parties and ignorance on the part of the other; conse- 
quently, appellee is not in a position to invoke the principle of es- 
toppel. It, and likewise the state, were each bound to know the 
law; or, in other words, they were bound to know that the Audi- 
tor was not authorized by the statute to receive the money for the 
taxes. Hence, in respect to the question of knowledge or notice, 
the state and appellee may be said to have been on a parity with 
each other. 

If appellee continued, as it appears it did, to pay the money due 
from it to the state as taxes to an officer unauthorized under the 
law to receive it, such payments were unwise, and if it were con- 
ceded that the state was apprised of the acts of the Auditor in 
accepting the money, it certainly, under the law, was neither re- 
quired nor could it be expected to take any steps to protect appel- 
lee against its own folly. Counsel for appellee argue that if ap- 
pellee is again required to pay these taxes it will result in 2 harde 
ship and injustice. In fact, it has never paid them, for its pay- 
ment to the Auditor, as we have shown, was not a payment to the 
state, and the position in which it is now placed, under the cir- 
cumstances, must be attributed to its own fault in failing to com- 
ply with the plain requirements of the law. ‘Po sustain its con- 
tention that it ought not to account to the state for the taxes in 
controversy would be equivalent to offering an inducement to 
persons to rely upon their own voluntary ignorance in regard to 
their legal rights and duties, and would tend to break down the 
force and effect of the ancient maxim “ignorantia legis neminem 
excusat,” which applies alike to both common and statutory law. 
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By reason of the conclusions which we have reached, we dismiss, 
without consideration, the contention of the Attorney General that 
the state cannot be estopped by the laches or delays of its public 
officers. Upon this point, however, see Terre Haute, etc., Ry. Co. 
vs. State ex rel., 159 Ind. 438, 65 N. E. 401. 

We conclude, and so hold, that the facts alleged in the com- 
plaint do not constitute an estoppel against the state and that ap- 
pellee is not entitled to recover back, under the first paragraph of 
its complaint, the principal money which it paid over to the state 
on December 11, 1906. 

Counsel for appellee next and lastly insist that whatever may 
be the law as to the right of the state to call upon appellee to pay 
the principal of the taxes in question, there can be no foundation 
upon which it can predicate any right to require it to pay interest 
on these taxes. We concur in this contention. It will be ob- 
served that section 10,216, supra, which imposes the taxes upon 
foreign insurance companies and which, as previously shown, has 
formed a part of the general taxation law of this state since 1873, 
provides that: “Any such insurance company failing or refus- 
ing for more than thirty days * * * to pay the required tax 
thereon shall forfeit one hundred dollars for each additional day, 
* * * to be recovered in an action in the name of the state of 
Indiana on the relation of the Auditor of State.” It will be noted 
that neither this section, nor any other part of our statute con- 
cerning taxation, contains any provision for allowing interest 
upon taxes. This court has held that under the taxing law of 
1891 interest is not authorized to be collected upon delinquent 
taxes. Evansville, etc., Ry. Co. vs. West, 139 Ind. 254, 37 N. E. 
1009; Western Union, etc., Co. vs. State, 146 Ind. 54, 44 N. E. 
793; Gallup, Exr., vs. Schmidt, 154 Ind. 196, 56 N. E. 443. 
Upon the same point is the holding in Morrow vs. Geeting, 23 
Ind. App. 494, 55 N. E. 787. The same principle is affirmed and 
sustained in Western Union Tel. Co. vs. State, 55 Tex. 314; 
Shaw vs. Peckett, 26 Vt. 482; Perry vs. Washburn, 20 Cal. 318; 
Danforth vs. Williams, 9 Mass. 324; Ky. Central Ry. Co. vs. 
Pendleton Co. (Ky.) 2 S. W. 176; City of Camden vs. Allen, 
26 N. J. Law, 398; State vs. Southwestern Rd. Co., 70 Ga. 11; 
Perry County vs. Selma, etc., R. R. Co., 65 Ala. 391. Taxes 
levied or imposed by the state are not debts in the ordinary ac- 
ceptation of that term so as to make them bear interest under the 
general interest laws of the state. In the absence of any express 
declaration by the Legislature that taxes shall bear interest, the 
latter, as authorities affirm, should not be allowed. A tax made 
payable by a statute at a certain time does not bear interest un- 
less the statute so provides. In support of these propositions, see 
authorities above cited. 

It is manifest, we think, that the state had no right to exact 
the payment of interst upon the principal sum of the unpaid taxes. 
It follows, therefore, that appellee is entitled, under the second 
paragraph of the complaint, to recover back from the state the 
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amount of interest which it is shown to have paid upon the prin- 
cipal. The manifest theory of the first paragraph of the complaint 
is to recover the principal which appellee paid to the state on 
December 11, 1906; therefore, under our holding, this paragraph 
is insufficient and the lower court erred in overruling the de- 
murrer thereto. Under our holding herein there was no error on 
the part of the court in overruling the demurrer to the second 
paragraph of the complaint. 

On acount of the error of the court in overruling the demurrer 
to the first paragraph of the complaint, the judgment is in part 
reversed, but so far as the judgment awards to appellee a recov- 
ery of the total amount of interest which it paid over to the state 
on December 11, 1906, on the principal sum of the taxes, it is in 
all things affirmed; and the cause is remanded to the lower court, 
with instructions to sustain the demurrer to the first paragraph 
of the complaint and to modify the judgment by striking out and 
eliminating therefrom all that part which embraces and awards 
to appellee a recovery of the principal amount of the taxes paid 
over to it by the state on December 11, 1906, and for further 
proceedings not inconsistent with this opinion. 


_-— —-— - oq —-— ——- 


SUPREME COURT OF NORTH CAROLINA. 


KELLY 
US. 
TRIMONT LODGE, No. 249, I. O. O. F.* 


BENEFICIAL ASSOCIATIONS—ACTIONS—STIPULATION LIM- 
ITING TRIBUNAL—VALIDITY. 

A stipulation in an application for membership in a beneficial association, 
whereby the applicant agreed to seek his remedy for all rights on ac- 
count of such membership in the tribunals of the order, while binding 
as to decisions of the tribunals of the order on all questions of a 
legislative or administrative character, and as to controversies between 
members within the order, did preclude a member from invoking the 
courts to aid in the enforcement of a property right, such as the re- 
covery of sick benefits, without resorting in the first instance to the 
order’s tribunal. 

[For tg cases, see Insurance, Cent. Dig. §$§ 1987, 1988; Dec. Dig. § 
805. 


ACTION ON POLICY—PARTIES. 

The beneficiary named in a certificate or policy of insurance, and not the 
personal representative of the deceased member, is alone entitled to 
sue on such certificate or policy. 

[For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795.] 


* Decision rendered, Dec. 20, 1910. 69 S. E. Rep. 764. 
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BENEFICIAL ASSOCIATIONS — SICK BENEFITS — ACTION— 
PARTIES. 


Though the constitution of a beneficial association provided that benefits 
were rights personal to the member, his family and dependent rela- 
tives, and not payable to the legal representative of the member’s es- 
tate, where a deceased member had no family or dependent relatives, 
sick benefits accruing to him in his life time might be sued for by his 
personal representative, to go, when recovered, into his estate for 
distribution under the statute. 


[For other cases, see Insurance. Cent. Dig. § 1973; Dec. Dig. § 795.] 


Appeal from Superior Court, Macon County; J. S. Adams, 
Judge. 

Action by Lassie Kelly, administratrix, against the Trimont 
Lodge, No. 249, I. O. O. F. Judgment for plaintiff, and defend- 
ant appeals. No error. 

Civil action, tried on appeal from the judgment of a justice of 
the peace. The intestate of the plaintiff, who died June 12, 1908, 
was a member of the defendant lodge, which was duly incorpo- 
rated by an act of the General Assembly of North Carolina (Pri- 

vate Laws Extra Sess. 1908, c. 25), and was by said act (section 
2) declared “capable in law to sue and be sued, to plead and be 
impleaded,” etc., in all the courts of this state in “all and singular 
actions or matters or demands whatsoever.” The plaintiff seeks 
in this action to recover $36 sick benefits, to which her intestate 
was entitled under the rules and regulations prescribed by the 
defendant. The defendant resists recovery upon the following 
grounds: (1) That the application of the deceased for member- 
ship contained the following stipulation: “If admitted, I hereby 
promise and agree to abide by the laws, customs and usages of the 
order, and especially of this lodge. And I further agree that I 
will only seeks my remedy for all rights on account of such mem- 
bership in the tribunals of the order;” and that the lodge itself 
was the customary tribunal to pass upon and to determine the 
rights of the members; and that it had, after the death of the 
intestate of the plaintiff, to wit, in August, 1908, refused to pay 
any sick benefits on the intestates behalf. (2) That the constitu- 
tion of the Grand Lodge, under whose jurisdiction the defendant 
is declared to be, in act incorporating it, contains the following: 
“Sec. 110. Not payable to legal representatives. Benefits are 
rights personal to the member, his family and dependent relatives, 
and are not payable to the legal representative of a member’s es- 
tate.’ At the close of the evidence the defendant moved for non- 
suit. The following issue was submitted to the jury: “Is the 
defendant indebted to the plaintiff; and, if so, in what sum?” 
Under the charge of the judge and upon the evidence, the jury 
answered the issue, “$36.” Judgment was rendered accordingly 
for the plaintiff, and defendant appealed to this court. 


Ropertson & BENBOW, PERRIN BusBEE, and T. H. CALverr, 
for Appellant. 
]. Jounston and G. L. Jones, for Appellee. 
L—--Vol. XL.—18. 
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MANNING, J. 

It is contended by the defendant that the stipulation contained 
in the application for membership in the defendant lodge by the 
deceased, that he would seek the remedy for all his rights on ac- 
count of such membership, in the tribunals of the order, precludes 
any resort to the established courts of the state for the enforce- 
ment of any right, however, just or however plainly established by 
contract, unless the tribunals of the order deliberately refuse to 
act, or their action is fraudulently taken. The precise question 
was considered and determined by the Supreme Court of Illinois, 
in the case of Ry. Conductors’ Benefit Ass’n vs. Robinson, 147 
Ill. 138, 159, 35 N. E. 168, 176, in which case the court said: 
“That it is competent for members of societies of this character 
to so contract that their rights as members shall depend upon the 
determination of some tribunal of their own choice, may be con- 
ceded. But where the designated tribunal is the society itself, 
one of the parties to the controversy, or what is substantially the 
same thing, the board of directors, which is its official and or- 
ganic representative, the courts will hesitate and even refuse to 
treat its decisions as final and conclusive, unless the language of 
the contract is such as to preclude any other construction. The 
judicial mind is so strongly against the propriety of allowing one 
of the parties, or its especial representative, to be judge or arbi- 
trator in its own case, that even a strained interpretation will be 
resorted to if necessary to avoid the result.” In Pearson vs. An- 
derburg, 28 Utah, 495, 80 Pac. 307, the Supreme Court of Utah, 
having announced the same conclusion as the Illinois court, said: 
“To hold otherwise would be an attempt to clothe such voluntary 
association with power to create judicial tribunals, which would 
be contrary to the law of the land. Daniher vs. Grand Lodge, 
A. O. U. W., 10 Utah, 110, 37 Pac. 245. We therefore hold that 
plaintiff was not required to exhaust the remedy provided by the 
tribunals of the association as a condition precedent to the bring- 
ing of this action. We have no doubt of the power of members 
of a voluntary association to restrict themselves, as to matters in- 
cidental to the operation of the association, to remedies before 
tribunals created by the association, the nature and kind of which 
we need not here consider. We are, however, of the opinion that 
this case does not fall within such rule. The right to the moneys 
due here was a property right, and was created by and growing 
out of a contract.” In 2 Bacon on Ben. Soc. & Life Ins., §400a. 
p. 1016, the learned author, after quoting from many cases, says: 
“It seems to us that the reasoning of the Supreme Court of IIli- 
nois is most logical and in accordance with the principles of jus- 
tice. It is certainly abhorent to a sense of justice that a corpo- 
ration should be judge and jury when defendant, and should de- 
cide upon the validity of claims against itself, to the exclusion of 
the civil courts of any rights on the part of the claimant to have 
a review by the courts of such judgment.” Limiting the stipula- 
tion in the application to an agreement to submit to the decisions 
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of the tribunals of the order upon all questions of a legislative 
or administrative nature, and to their judgment upon contro- 
versies of members with one another within the order, we think 
the stipulation can be sustained, and we would say that upon a 
question involving one of the above matters, the member had by 
such stipulation precluded himself from a resort to the court, 
in the absence of charges of fraud or misconduct. But where the 
question involved is the enforcement of a property right, such as 
is presented in this case, we hold that the courts can be invoked 
by a member to aid him in the enforcement or protection of such 
rights, without resorting, in the first instance, to the tribunal of 
the order. The Supreme Court of Maine, in Stephenson vs. Ins. 
Co., 54 Me. 55, thus tersely stated the principle: “The law, and 
not the contract, prescribes the remedy, and parties have no more 
right to enter into stipulations against a resort to the courts for 
their remedy in a given case, than they have to provide a remedy 
prohibited by law.” Braddy vs. Ins. Co., 115 N. C. 354, 20 S. E. 
477. Our court has uniformly held to the doctrine that when a 
cause of action has arisen, the courts cannot be ousted of their 
jurisdiction by agreements previously entered into, to submit the 
liabilities and rights of the parties to the determination of other 
tribunals named in the agreement; but it has been, also, gen- 
erally held that the agreement to submit the particular question of 
the amount of loss 6dr damage of the assured under an insurance 
policy, is not against public policy and is sustained. That is sim- 
ply a method for the ascertainment of a single fact and not the 
determination of the legal liability of the insurer. Mfg. Co. vs. 
Assur. Co., 106 N. C. 28, 10 S. E. 1057. The second question 
earnestly urged upon our consideration is that the personal rep- 
resentative of the deceased member cannot maintain the action to 
recover the sick benefits due the deceased, for the reason that 
the constitution of the Grand Lodge provides that the “benefits 
are rights personal to the member, his family and dependent rela- 
tives, and are not payable to the legal representatives of a mem- 
ber’s estate.” There is no evidence found in the record that the 
deceased member, Kelly, had any “family or dependent rela- 
tives,” and we will assume that he in fact had none. What then 
becomes of the sick benefits accruing to him in his lifetime but 
unpaid? The evidence is sufficient to establish the fact that he 
was entitled to them under the rules of the lodge, and having a 
right to them by reason of the contract, it was the obligation of 
the defendant lodge to pay them and thus perform its contract. 
These sick benefits were not mere donations or gratuities, such 
as pensions (In re Smith, 130 N. C. 638, 41 S. E. 802; Gill vs. 
Dixon, 131 N. C. 89, 42 S. E. 538). They became payable upon 
the happening of certain conditions, one of these being that the 
particular member should be in good standing, and that is ex- 
plained to mean, not in arrears in his fixed dues. Paying his 
dues, the member, being disabled by sickness not caused by in- 
temperance or immoral conduct, became entitled to these sick 
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benefits as a matter of right. Ought the lodge, by withholding 
payment until after the death of its sick member, be permitted to 
hold these sick benefits as forfeited to it or as a derelict cast into 
its treasury? If forfeited, they became so in its own wrong, by 
its refusal to perform its own contract. In such event, as is said 
by the Court of Appeals of New York in the case of Bishop vs. 
Grand Lodge of Empire Order of Mutual Aid, 112 N. Y. 627, 20 
N. E. 562: “The neglect of the company might thus result in a 
forfeiture of the fund. The whole object of the corporation 
would thus be defeated, and a most unjust result would or might 
follow such a construction.” <A section of the act incorporating 
the defendant in that case provided that such beneficiary fund 
should be exempt from execution, and not be liable to be seized 
or taken on any process to pay any debt or liability of a deceased 
member. In Pearson vs. Anderburg, supra, the defendants were 
members of a voluntary association known as and called “Sandy 
Lodge No. 11, I. O. O. F., Sandy, Utah,” and the plaintiff was 
the administratrix of a deceased member. In that action the 
plaintiff sought to recover sick benefits as well as the funeral 
benefit, and the same defense as in this case was interposed. The 
court said: “They were not benefits due or payable to the widow 
or the family, or benefits due arising after the death of the said 
deceased. The deceased, had he lived, could have maintained an 
action therefor. The action did not abate by his death.” In Md. 
Mut. Ben. Soc. Red. Men vs. Clendinen, Adm’r, 44 Md. 429, 22 
Am. Rep. 52, cited by counsel for the defendant, the controlling 
rule of the society in that case provided that, upon the death of 
a member, a fixed sum should be paid to the widow, child or chil- 
dren, or such person or persons to whom the deceased may have 
disposed of the same by will or assignment, and in the event 
that there was no wife, child or children and no execution of 
the power of disposal in the maner authorized, then, after the 
payment of the funeral expenses, the excess should go to the per- 
manent fund of the association. The deceased member, in that 
case, left no wife, child or children, and did not execute the power 
of disposal, and the court, in denying the right of the adminis- 
trator of the member to recover, said: ‘The interest acquired by 
a member of this association is not one payable to himself, or for 
his own benefit, further than his funeral expenses. It is not a 
‘debitum in presenti, solvendum in futuro.’ If the deceased had 
only a power and not an interest or property in the sum or fund, 
it is not assets.” The decision of the court in re William Rod- 
dick, 27 Ont. 537, rests upon the well-recognized principle that 
the beneficiary named in a certificate of insurance or a policy of 
insurance, and not the personal representative of the deceased 
member, is alone competent to maintain an action to recover the 
amount stipulated to be paid in the policy or certificate. These 
authorities cited by the defendant counsel are not deceisive of the 
present question. If the cause of action to recover the sick bene- 
fits survived or continued, then by section 415, Revisal 1905, the 
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right of action to enforce it survived. If the deceased member 
had, during his lifetime, begun action to recover these benefits, it 
is clear the action would not have abated upon his death, and we 
think his personal representative would have been the proper 
party to continue the prosecution of the suit. We do not think 
this case presents the case of a failure of donees capable of taking 
—that applies to testamentary devises and to trust estates; but it 
presents the case of a debtor prescribing the successive persons 
to whom he will pay the debt due. Where the deceased member 
leaves a family or dependent relatives, it may be that these 
sick benefits, when recovered, would be held by personal represen- 
tatives, not strictly as assets for the payment of debts, but as 
designed primarily for the benefit of those persons coming in 
that class; but we think, in those cases, as in this, where there 
are none belonging to the named classes, the benefits, when re- 
covered by the personal representative, will go into the in- 
testate’s estate for disbursement or distribution, as required by 
our statute. In our opinion, the judgment of the court below 
should be affirmed. 
No error. 


SUPREME COURT OF MISSISSIPPI. 


INDEPENDENT ORDER OF SONS AND DAUGHTERS OF JACOB 
OF AMERICA 


US. 
WILKES. (No. 14,806.)* 


FRATERNAL INSURANCE — EXPULSION FROM ORDER — 
ACTION—DAMAGES. 


A member of a fraternal insurance order, who was wrongfully expelled 
from the order, and thus wrongfully deprived of his contract rights 
under an insurance policy, need not prosecute his remedies by appeal 
within the order before suing for damages for his expulsion. 


[For other cases, see Insurance, Cent. Dig. § 1835; Dec. Dig. § 694.] 


Appeal from Circuit Court, Attala County; G. A. McLean, 
Judge. 

Action by A. W. Wilkes against the Independent Order of Sons 
and Daughters of Jacob of America. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


LAtHAM & Atwoop and J. A. Trav, for Appellant. 
A. P. Dopp and L. Brame, for Appellee. 


* Decision rendered, Nov. 21, 1910. 53 South. Rep. 494. 
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Mayes, C. J. 

It is sufficient to say, so far as the facts of this case are con- 
cerned, that A. W. Wilkes joined the Independent Order of Sons 
and Daughters of Jacob of America some time in the year 1906. 
This order is a fraternal insurance organization, and membership 
in good standing is a condition precedent to insurance, and a con- 
tinuation of the insurance after once joining and insuring com- 
pels a continuation of membership. When Wilkes joined, he 
became insured for $2,000, and was paying the premiums on this 
policy at the date he was put out of the order. On March 30, 
1908, Wilkes claims that he was willfully, capriciously, and un- 
lawfully expelled from the order, resulting in a deprivation of 
all his rights as a member and the destruction of his contract 
rights under the insurance policy. Wilkes was expelled by a 
subordinate lodge, of which he was a member; and although the 
laws of the order provide for appeals to the higher authorities of 
the order, he took no appeal, but instead sued the order for the 
unlawful expulsion, laying his damage at the sum of $2,000. 

There is some testimony going to show that Wilkes tried to 
take an appeal, but was frustrated in the attempt by certain offi- 
cers of the order. We do not deem it material to consider the 
testimony on this line, since this is a suit for alleged wrong, and 
is not an effort to be reinstated to membership in the order. So 
far as this record discloses, there seems to be no purpose on the 
part of Wilkes to try to be reinstated in the order, nor does it 
disclose any desire on his part to continue membership therein. 
The jury settled all questions of disputed facts, and by its verdict 
found that Wilkes was unlawfully expelled, and fixed the amount 
of his damage at $225. We are not warranted in disturbing this 
verdict, unless there is some error in the instructions of the court 
necessitating such a course. 

It is argued to the court that Wilkes failed to prosecute an 
appeal from the order of the subordinate lodge expelling him, 
and because of this he was not entitled to maintain this suit. It 
is said that on this point the trial court gave two instructions, one 
for Wilkes and one for the order, that are in hopeless conflict, 
and must result in a reversal of the case. It is argued that the 
court instructed the jury on behalf of Wilkes, and in instruction 
No. 3 told them that, if they believe from the evidence that the 
expulsion of Wilkes was ‘illegal, this alone would constitute a 
breach of the insurance and entitle him to recover. And yet, by 
instruction No. 8, given for the order, the court tells the jury that 
although they may believe from the evidence that Wilkes was 
illegally expelled, still if they further believe from the evidence 
that he failed to prosecute an appeal, as provided by the laws of 
the order, and failed to exhaust his remedies within the order 
before resorting to the courts for relief, they should find for de- 
fendant. These two instructions are in hopeless conflict; but 
instruction No. 3, given for Wilkes, is correct, while instruction 
No. 8, given for the order, is wrong, and should not have been 
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given at all. Since instruction No. 8 states the law much more 
favorably to appellant than it should have been stated, of course 
the appellant is in no attitude to complain of it. Instruction No. 
8 should not have been given at all, since it is not true that Wilkes 
was compelled to exhaust his remedies within the order before 
he could institute suit for damages for his unlawful expulsion. 

Counsel for appellant rely on the case of Ward vs. Odd Fel- 
lows, 90 Miss. 116, 43 South. 302, as authority for this contention ; 
but the case never held that. The Ward Case, supra, and the 
case now on trial, are quite distinct in the object sought to be ac- 
complished, and are controlled by different principles. In the 
Ward Case mandamus proceedings were instituted by Ward and 
others for the purpose of having their membership continued 
in the order from which they had been dropped. An appeal was 
allowed to all members who claimed to be unlawfully put out 
of the order, and this court held in the above case that when an 
order provided an appeal to an aggrieved party, who had been 
put out of the order and desired to continue his membership 
therein, such person must first exhaust his remedies within the 
order. It is easy to notice the distinction between the Ward Case 
and the case now on trial. In the Ward Case the parties claimed, 
at that time, to be in reality members of the Odd Fellows, and 
sought to have that membership recognized by the order. They 
had subscribed to the by-laws of the order and while members of 
the order, merely seeking recognition as such, they were com- 
pelied to pursue the remedies prescribed by the order. The Ward 
Case was no suit for damages for the wrong done by unlawful 
expulsion from the order and destruction of a valid contract of 
insurance, and in this lies the distinction betwen those two cases. 
The courts will take hold of and protect personal and property 
rights in whatever way it may be sought to disregard them. 
When it comes to a matter of insurance, or the doing of any will- 
ful wrong, a so-called benevolent, mutual, fraternal, or any other 
insurance organization is entitled to no immunity from its wrong- 
doing by virtue of the cloak it wears. Rights are more sacred 
than names, and in modern days the so-called mutual and benevo- 
lent associations engaged in effecting life insurance are regarded 
as what they in truth are, mere insurance companies adopting that 
plan of insurance which best suits their ideas, but insurance as- 
sociations at last. 

It is true that some courts have held that even in a suit for 
damages by a person unlawfully expelled from a society, or order, 
of which he is a member, such person must first exhaust his reme- 
dies in the order. One of these cases is the case of Lavalle vs. 
Society St. Jean Baptiste, 17 R. I. 680, 24 Atl. 467, 16 L. R. A. 
392. But the large majority of cases hold the reverse of this, and 
in our judgment announce the more correct and just rule. In the 
case of Sc. Louis & S. W. Ry. Co. of Texas vs. Thompson, 102 
Tex 89, 99,113. S. W. 144, in part of opinion found on page 147, 
the court said, in speaking of the contention that one must ex- 
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haust the remedies provided by a society of which he was a mem- 
ber before suing for damages: ‘This is not a proceding to restore 
him to his membership. It is a suit for damages occasioned by 
his expulsion, and one in which his property rights, as well as 
personal rights, are involved. We are of opinion that it was not 
necessary for him to have prosecuted his appeal further than he 
did before instituting his suit for —. Benson vs. Screw- 
men’s Ben. Ass’n, 2 Tex. Civ. App. 66, 21 S. W. 562; Bauer vs. 
Samson Lodge, K. P., 102 Ind. 262, 1 N. E. 571. On application 
for mandamus to restore plaintiff to membership, the court would 
not take jurisdiction until the applicant had exhausted his reme- 
dies under the laws of the Brotherhood. The same reason does 
not apply in a suit for damages. The right to apply to the courts 
for redress of such injuries as in this case exists in favor of all 
citizens, and could not be abridged by any association, except by 
the consent of the member. The defendants have no ground upon 
which to stand in demanding that the remedy of appeal should be 
exhausted before they are called upon to repair the injury they 
have inflicted upon Thompson. The continuance of his member- 
ship in the Brotherhood does not concern the defendants.” See. 
also, Lahiff vs. St. Joseph T. A. & B. Soc., 76 Conn. 648, 57 Atl. 
692, 65 L.. R. A. 92, 100 Am. St. Rep. 1012; Fort vs. lowa Legion 
of Honor (Iowa) 123 N. W. 224; Benson vs. Screwmen’s Ben. 
Ass'n, 27 Tex. Civ. App. 66, 21 S. W. 562; and Thompson vs. 
Grand International Brotherhood L. E., 41 Tex. Civ. App. 176, 
91S. W. 834. 


Some complaint is made in the brief of appellant because no 
instructions were given to the jury on the measure of damages. 
Counsel should have requested such instruction on the trial; but 
failing to do so, and the amount assessed being well within ‘what 
the jury could properly assess, the verdict cannot now be dis- 
turbed, because counsel on neither side asked for such instruction. 

Affirmed. 
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SPRINGFIELD COURT OF APPEALS. 


BATHE 
Us. 
METROPOLITAN LIFE INS. CO.* 


ACTIONS ON LIFE POLICIES—BURDEN OF PROOF. 


In an action on a life policy, void if insured had had before its issuance 
any pulmonary disease, insurer has the burden of proving the defense 
that insured had tuberculosis when the Policy was issued. 


| For other cases, see Insurance, Cent. Dig. § $ 1653; Dec. Dig. § 646.] 


° - Decision rendered, Dec. 5, 1910. "Rehearing Denied, ‘Dec. 22, 1910. 132 8S. W. 
Rep. 744 
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ACTIONS ON LIFE POLICIES—BURDEN OF PROOF. 

in an action on a life policy plaintiff must prove the issue of the policy, 
payment of the premiums, the death of insured, the giving of notice 
and the making of proof, and a general compliance with the condi- 
tions of the policy, Lut, where the answer sets up special and affirma- 
tive matters of defense under the policy, it is error to charge that 
plaintiff must prove a compliance with all the terms of the policy. 

{lor other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. $ 646.] 


ACTIONS ON LIFE POLICIES—BURDEN OF PROOF. 

Where in an action on a life policy, void if insured had had pulmonary 
disease before the issuance of the policy, insurer alleged that insured 
had tuberculosis at the time and was not in sound health, and the 
beneficiary, the husband of insured, testified that he first discovered 
that his wife had tuberculosis subsequent to the issuance of the policy, 
and that she died of quick consumption, and he had no peculiar knowl- 
edge as to the health of insured at the time of the issuance of the 
policy, it was not error to require insurer to establish the truth of its 
answer as against the objection that the proof lay peculiarly within 
the knowledge of the beneficiary. 


|}or other cases, see Insurance, Cent. Dig. $$ 1645-1668; Dec. Dig. § 646.] 


Appeai from Circuit Court, Jasper County; David FE. Blair, 
Judge. 
Action by Charles G. Bathe against the Metropolitan Life 
insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Tue was DoLan and E. F. CAMERON, for Appellant. 


MoontyuAM & SHEPHERD, for Respondent. 


Nixon, P. J. 

Appellant on April 5, 1909, issued to one Della Bathe a policy 
of insurance on her life for the benefit of her husband, the re- 
spondent, by the terms of which appellant agreed to pay on the 
proof of her death, $276, or one-half of that sum if she died 
within six months after the date of the policy. She died on July 
28, 1909, according to the statement of the attending physician in 
the death proofs, of “(1) chief or primary, consumption, (2) 
contributing or secondary.” On proof of death being made and 
appellant refusing to pay, respondent brought suit in a justice’s 
court on the policy, the case later reaching the circuit court where 
it was tried de novo, a verdict being rendered for $140.02. The 
defendant below is appellant here. 

The petition was in the usual form. The answer, after ad- 
mitting the issuance of the policy on April 5, 1909, and denying 
every other allegation in the petition, contains the following; 
“Further answering says that in the application, which was signed 
on the 24th day of May (March?), 1909, by Della Bathe, the life 
who was insured in said policy, she said that she had never been 
treated within the last two years by any physician for any com- 
plaint, which answer was false; and that she had been treated 
during July and August, 1908, by a physician for tuberculosis, 
the disease with which she died, and, if this had been known to 
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defendant, the policy which was issued to her would not have 
been issued to her. Furthermore answering, defendant says: That 
the policy above referred to contains the following: ‘Unless 
otherwise stated in the blank space below in a waiver signed by 
the secretary, this policy is void if the insured before its date has 
been rejected for insurance by this or any other company, or has 
been attended by a physician for any serious disease or complaint ; 
or has had before said date any pulmonary disease, or chronic 
bronchitis, or cancer, or disease of the heart, liver or kidneys.’ 
That the secretary of said company has not indorsed a waiver of 
any of the terms contained therein, and defendant states that at 
the time said policy was issued and long prior thereto Della 
Bathe, the life which was insured therein, was affected with tu- 
berculosis, the disease with which she died in July, 1909. That 
defendant did not know said Della Bathe was affected with said 
disease until after she died, although it was known to her at and 
prior to the time the policy was issued to her, and said Della 
Bathe misrepresented the condition of her life to the defendant 
at the time said policy was issued, and, if the condition of her life 
had been known to defendant, said policy would not have been 
issued.” At the conclusion of plaintiff's evidence and again at 
the close of all the evidence, defendant requested, and the court 
refused to give a peremptory instruction that plaintiff had not 
shown himself entitled to recover. 

The policy contained the following provisions: “* * * In 
consideration of the payment of the premium mentioned in the 
schedule below, on or before each Monday, doth hereby agree. 
subject to the conditions below and on page 2 hereof, each of 
which is hereby made a part of this contract and contracted by 
the assured to be a part hereof, to pay upon receipt of proofs of 
the death of the insured made in the manner, to the extent and 
upon the blanks required herein, and upon surrender of this policy 
and all receipt books, the amount stipulated in said schedule: 
Provided, however, that no obligation is assumed by the company 
prior to the date hereof, nor unless on said date the insured is 
alive and in sound health.” Under the head of “Conditions” 
“Unless otherwise stated in the blank space below in a waiver 
signed by the secretary, this policy is void if the insured before its 
date has been rejected for insurance by this or any other com- 
pany, or has been attended by a physician for any serious dis- 
ease or complaint; or has had before said date any pulmonary dis- 
ease, or chronic bronchitis, or cancer, or disease of the heart, 
liver, or kidneys.” The contention upon which appellant rests 
this appeal is that the burden of proving that deceased was in 
sound health on April 5, 1909—that is, that she did not hav: 
tuberculosis—rested upon the plaintiff, and that, as plaintiff's evi- 
dence wholly failed to establish this, the peremptory instruction 
was erroneously refused. That defendant did not proceed on this 
theory in the trial court will appear presently when we consider 
the attempts made by defendant to prove this part of the case. 
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Plaintiff, as a witness, after stating that the premiums on the 
policy were duly paid, etc., testified that his wife gave birth to a 
child on April 15, 1909, ten days after the policy was issued, and 
was sick thereafter all the time until her death on July 28, 1909; 
that he first discovered she had tuberculosis some time in June, 
1909 (when Dr. Blackwell made an examination), and the wit- 
ness stated that she died of quick consumption. The testimony 
of Dr. Blackwell, for the plaintiff, contains nothing helpful here. 
Dr. Thornton, defendant’s witness, testified: “A. I gave her a 
few prescriptions to alleviate her condition in early pregnancy, 
and at that time she was run down and coughing a little, and [ 
advised Mr. Bathe to take her out West, thinking it would benefit 
her in a general way, and, if there was a tendency to tuberculosis, 
it would do her a great deal of good. Q. Had you examined Mrs. 
Bathe at that time you talked to Mr. Bathe? A. In what way do 
you mean? Q. Observed her, looked at her? A. Oh, yes; ina 
general way as you would do in prescribing for people that are 
complaining. ©. How long had you know her previous to that 
time? A. I don’t know; several years. Q. How many times 
did you visit her during that time? A. I don’t think I ever made 
a visit to her. I think all the visits she made to the office. Q. 
How many times did she come to the office? A. Not very many. 
I only treated her for that—nothing relative to her last sickness. 
I know nothing about that. Q. Doctor, if Della Bathe died on the 
28th day of July, 1909, of tuberculosis and in June of the same 
year she was discovered to have an advanced stage of tubercu- 
losis, and after your examination of her at the time you did ex- 
amine her, and in June she was so advanced she couldn’t be taken 
to a sanitarium for treatment, and after your examination of her 
several months before, say eight or nine, what would you say 
about her having tuberculosis at the time you saw her? (Ob- 
jected to because he was her doctor.) The Court: It seems to 
me, this witness having examined her, his own knowledge on the 
subject, instead of basing it on a hypothetical question, would be 
more proper. If it is admissible, it is admissible as direct knowl- 
edge on his part, and not under hypothetical question. He can 
testify to what he found, if it is admissible. I want to hear you 
on that. Q. I will ask you then the question whether from your 
knowledge of this woman what would you say about her having 
tuberculosis on the 5th day of April, 1909. (Same objection.)” 
And the court sustained the objection. On cross-examination 
plaintiff asked Dr. Thornton this question: “Isn’t it impossible 
for any one to determine whether an individual has tuberculosis 
trouble without a microscopical examination of the sputum or 
discharge from the person?” Upon strenuous objection, how- 
ever, the question was abandoned. 

The burden of proving that deceased had tuberculosis at the 
time of the issuance of the policy was not upon the plaintiff. The 
answer of the defendant stated affirmatively that deceased had 
tuberculosis at that time. It has ever been the law that the burden 
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of proving a fact is on the part who asserts the affirmative of the 
issue. Glover vs. Henderson, 120 Mo. 367, 25 S. W. 175, 41 Am. 
St. Rep. 695; State ex rel. vs. Fidelity & D. Co., 94 Mo. App. 
184, 67 S. W. 958. In an action on a policy of insurance, as we 
said in the case of Stephens vs. Fire Ass’n of Philadelphia, 139 
Mo. App. 369, 123 S. W. 63: “The plaintiff should allege and 
prove the issuance of the policy, the payment of the premium, the 
death of the assured, the giving of notice, and the making of 
proof and the general compliance with the conditions of the 
policy, and, if the answer sets up special and affirmative matters 
of defense under the terms of the contract, it is error to instruct 
that plaintiff must prove a compliance with all the terms and con- 
ditions of the policy.” Again, in 29 Cyc. 233, we find the law 
stated as follows: “An allegation in the complaint that all the 
conditions of the contract were fulfilled by the assured (as was 
substantially alleged in this case) even when denied by the an- 
swer does not impose on plaintiff the burden of proving that each 
particular condition was fulfilled, but, when the breach of any 
particular condition is relied on as a defense, the burden of 
proving it is upon the society.” 

But, contend appellant’s counsel, the averment that deceased 
was not in sound health at the time of the issuance of the policy 
was, according to the manner in which it was pleaded in the an- 
swer, a negative averment, and that the trial court erroneously 
required the defendant to establish the existence of this negative 
when the proof lay peculiarly within the knowledge of the plain- 
tiff, and it was therefore incumbent upon the plaintiff to make 
the proof. How it can be seriously maintained that the knowl- 
edge of such facts lay peculiarly within the plaintiff’s knowledge, 
if we keep in mind the plaintiff’s testimony, we are at a loss to 
understand. ‘The plaintiff, as a witness, expressly testified that 
he first discovered that his wife had tuberculosis in June, 1909, 
about a month before she died; that she had given birth to a child 
on April 15, 1909, and was sick from that time on until her death; 
and finally, that she died of quick consumption, which, as is well 
known, progresses rapidly. ‘There is not a line in the entire rec- 
ord which would warrant the belief that plaintiff had such “pe- 
culiar knowledge” as defendant’s counsel undertake to impute to 
him, or which the insurance company could not have obtained by 
proper diligence. Moreover, the plaintiff, as we have stated, went 
upon the witness stand, and any facts within his knowledge were 
open to the investigation of the defendant. Such a rule of proof 
applied to this particular class of cases would in many instances 
render it impossible for the beneficiary to collect the money due 
under the policy. Perfect health is seldom to be found among 
men. “We are all born,” said Lord Mansfield, “with the seeds 
of mortality in us.” Disease may be, and often is, so hidden or 
concealed that the assured himself is unconscious of its ravages 
until the very shadow begins to fall. 

The judgment will be affirmed. All concur. 





Stacy vs. Parker. 


COURT OF CIVIL APPEALS OF TEXAS. 


STACY 
US. 


PARKER-* 


LIFE INSURANCE—PROCEEDS—RIGHTS OF CREDITORS. 


Where after an account stated, the creditor insured the debtor’s life as 
security, the creditor, in the event of the debtor’s death, could only 
recover on the policies the amount of his debt and interest at 6 per cent 
and the amount of premiums paid by him. 


[For other cases, see Insurance, Cent. Dig. § 1480; Dec. Dig. § 591.] 


PREMIUMS—LIFE INSURANCE—CREDITOR AS BENEFICIARY. 


Where a creditor took out insurance on his debtor’s life as security, the 
debtor was not liable for premiums paid by the creditor, in the absence 
of any agreement that the debtor should pay or be liable therefor. 


[l’or other cases, see Insurance, Cent. Dig. §§ 392, 393; Dec. Dig. § 182.] 
PREMIUMS—CREDITOR AS BENEFICIARY—DEBTOR’S AGREE- 
MENT TO PAY—EVIDENCE. 


Evidence held insufficient to establish an agreement on the part of the 
debtor to pay premiums on insurance taken out by his creditor as 
security. 

[For other cases, see Insurance, Dec. Dig. § 188.] 


Appeal from District Court, Brazos County; J. C. Scott, Judge. 
Action by G. S. Parker against H. P. Stacy. Judgment for 
plaintiff. and defendant appeals. Reversed and rendered. 


W. C. Davis and Hurcurson, CAMPBELL & HurcHeson, for 
Appellant. 

Ropert ArMstRONG, R. E. L. Knicur, and A. F. WeisBerc. 
for Appelice. 

REESE, J. 

This is a suit by G. S. Parker against H. P. Stacy, begun Au- 
gust 11, 1909, to recover money alleged to be due upon a certain 
contract in writing. Upon trial without a jury, plaintiff recov- 
ered judgment for $1,994.80, from which defendant appeals. 

The petition alleged, in substance, that on February 9, 1894, 
plaintiff and defendant had a settlement and adjustment of ac- 
counts between them, when it was ascertained that defendant owed 
plaintiff $671.39, which defendant thereupon agreed to pay; that 
thereafter at various times up to December 31, 1907, plaintiff 
advanced to defendant, at his special request, various sums of 
money, amounting in the aggregate to $699.08 as shown by ex- 
hibit attached to the petition, which defendant agreed to pay. 
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The exhibit attached showed that these advances consisted of 
premiums paid on the two insurance policies on the life of de- 
fendant issued to plaintiff, as creditor, hereinafter referred to. 
To the petition defendant answered pleading the statute of limi- 
tation of two and four years, and further, as to all of the items 
except the $671.39, the amount of the stated account, that he was 
never at any time liable for the same; that these items consisted 
of premiums paid out by plaintiff on certain insurance policies 
taken out by him cn the life of defendant for his own protection; 
and that defendant never at any time agreed to repay the same. 
To this answer plaintiff filed a pleading styled “Supplemental 
Petition.” wherein he adopts the allegations of his original peti- 
tion, and, by way of answer to defendant’s pleas of limitation, 
says that on April 17, 1897, defendant for the purpose of protect- 
ing plaintiff in the payment of the $671.39 due by account stated, 
and such other amount as he might thereafter become indebted to 
him, executed to plaintiff the following instrument: “Bryan, 
Tex., April 17, 1897. For value received I hereby direct and 
order the Mutual Reserve Fand Life Association of New York 
at my death to pay to G. S. Parker, of Bryan, Tex., his order, or 
assigns, the sum of $671.39, value received, together with 10 per 
cent interest per annum on same until paid from January 1, 1894, 
said interest being due and payable annually on January Ist each 
year, and when not so paid is to be added to the principal and to 
bear interest at the rate of 10 per cent per annum, together with 
all insurance premiums paid to the Mutual Reserve Fund Life 
Association by G. S. Parker on my policies, together with interest 
on said premiums at the rate of 10 per cent per annum from 
January Ist each year until paid, said premiums and interest to 
be due and payable to G. S. Parker on January Ist each year and 
when not so paid to be added to the principal, and the whole to 
bear interest at the rate of 10 per cent per annum until paid, 
together with all open accounts against me, as shown by G. S. 
Parker’s ledgers, said open accounts to bear interest at the rate 
of 10 per cent per annum from the Ist day of January after the 
date thereof, together with any notes or accounts assumed by G. 
S. Parker for me or my accounts. Witness my hand at Bryan 
this 17th day of April, 1897.” 

It was further averred that about February 3, 1894, to protect 
plaintiff as creditor, defendant had a policy of insurance on his 
life issued to plaintiff for $1,000 by the Mutual Reserve Fund 
Life Association, and on or about April 28, 1897, had another 
policy for the same amount issued by the same company, both 
payable to plaintiff as creditor, “as his interest may appear”; 
that the items of indebtedness set out in the exhibit were ad- 
vanced to defendant at his request, and were ratified by him in 
said instrument. It was further alleged that, at the time of the 
execution of said instrument, said insurance company was 
solvent, and neither party contemplated its insolvency, and that 
it was understood and agreed that plaintiff would not sue upon 
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any of the indebtedness sued on during the life of defendant, pro- 
vided the insurance company remained solvent, and that said in- 
debtedness should not mature until the death of defendant or the 
insolvency of the company. It was further alleged that the said 
insurance company became insolvent on or about February 15, 
1908, and the policies are worthless, and thereupon the indebted- 
ness became due. In response to this pleading defendant pleaded 
that he never agreed to reimburse plaintiff for the premiums, 
which were paid by plaintiff at his own risk and for his own pro- 
tection, and not at the request of defendant, and that the instru- 
ment referred to and copied herein was simply an order to the 
insurance company to pay, at defendant’s death, the amount of 
money mentioned, and, if defendant owed it, it was not yet due, 
and, if due, became due long prior to the filing of this suit and 
was barred by limitation, and, finally, that said instrument was 
accepted by plaintiff in full satisfaction of the indebtedness re- 
ferred to, and there was no understanding as to the solvency or 
insolvency of the insurance company. The trial court filed its 
conclusions of fact and law. We approve in part the conclusions 
of fact, omitting certain conclusions which have no evidence to 
support them, as will be shown, and adding other conclusions of 
fact which we find from the undisputed evidence. Our conclu- 
sions are as follows :— 

On February 9, 1894, G. S. Parker and H. P. Stacy had a set- 
tlement of accounts that had been running between them, when it 
was agreed that Stacy owed Parker $671.39. This Stacy was not 
able to pay, and Parker thereupon, to protect himself, took out a 
policy of insurance on Stacy’s life for $1,000 in the Mutual Re- 
serve Fund Life Association, payable to G. S. Parker “as his 
interest may appear.” There was no understanding or agree- 
ment that Stacy was to be liable for these premiums, or was to 
repay the same. There was no detinite agreement with regard 
to the payment of the $671.39. Parker testified that, as to this, 
Stacy was not able to pay him, and he agreed to “carry the same” 
for him but does not say for how long; nor is there anything 
in the evidence as to any agreement for any definite credit for 
this amount. From the evidence, viewing it in the most favor- 
able light for appellee, we find that this amount’ was an ordinary 
stated account, due at least, on demand. Stacy was in bad health 
and insolvent. It is not shown that Parker ever at any time made 
any demand upon Stacy for payment of this indebtedness until 
after the insolvency of the insurance company, as hereinafter set 
out. 

On April 15, 1897, Parker had prepared, and presented to 
Stacy, the written instrument set out in full in the statement of 
the pleadings, which, at his request, Stacy signed and delivered 
to Parker. It appears to have been contemplated at this time that 
Parker was to take out another policy on Stacy’s life, which he 
did on April 28, 1897, in the same company, and for same amount 
as the first. As in the case of the first policy, it was taken out 
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by Parker with Stacy's consent, for his (Parker's) protection, as 
creditor, and there was no agreement or understanding between 
Stacy and Parker as to payment of the premiums, except that they 
were to be, and they were, paid by Parker. After the execution 
of this instrument, there were mutual dealings between. Parker 
and Stacy, sometimes calling for payment by Parker to: Stacy, 
which money was always paid, and sometimes Stacy became in- 
debted to Parker, which indebtedness was likewise always 
promptly paid; but no demand or request was ever made by 
Parker upon Stacy for payment of any part of the $671.39, the 
original indebtedness, agreed upon in 1894, or any part of the pre- 
miums paid by Parker upon the insurance policies, until after 
the insolvency of the insurance company, as herein stated. On 
or about the 15th day of February, 1908, the Mutual Reserve 
Fund Life Association became insolvent and was insolvent at the 
time of the trial, as agreed to by the parties. After this date 
Parker made demand upon Stacy for settlement, proposing to 
take his note and mortgage on his real estate, which proposition 
was refused. 

There was no understanding or agreement between the parties 
as to the future solvency or insolvency of the insurance company, 
nor as to Stacy’s liability in case of the failure of the same. 
Parker testified: ‘I did not accept said instrument of writing as 
payment and settlement of Stacy’s indebtedness to me.” Parker 
selected the insurance company, and considered it solvent. After 
the insolvency of the company was established, and upon Stacy’s 
refusal to settle. this suit was instituted. 

At the time of the trial the indebtedness claimed amounted to 
$1,994.80, including the principal of the indebtedness of $671.39, 
with interest at 6 per cent per annum, and the principal, without 
interest, of the premiums paid. The plaintiff at the trial in open 
court waived the 10 per cent interest on the premiums paid, as 
set out in the instrument of April 17, 1897, and asked judgment 
only for 6 per cent interest on the $671.39. 

The foregoing findings are based either upon the undisputed 
evidence, or the testimony of appellee Parker. Some of them are 
contradicted by appellant, Stacy, who testified positively that 
the insurance policies were taken out by Parker without sugges- 
tion from him, but with his consent, Parker assuring him that it 
would not cost him anything, and that it was agreed and under- 
stood that Parker should pay all premiums, and Stacy should not 
be liable for them. In every case of disagreement between the 
testimony of Stacy and that of Parker, we have accepted the 
statement of Parker, as the trial court had a right to do. 

The trial court found that after the settlement of February 9, 

1894, when there was an agreed balance due Parker of $671.39 
“said plaintiff (Parker) advanced to defendant (Stacy) various 
sums of money specified 1 in plaintiff’s original petition, aggregating 
the further sum of $699.08, each of said sums to bear interest 
from the date of its advancement at 6 per cent per annum, and 
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that said first-mentioned sum of $671.39 was to bear interest at 
6 per cent per annum from February 9, 1894, and that said de- 
fendant agreed and promised to pay the same to plaintiff as above 
stated.” There is no evidence in the record to support these find- 
ings in so far as they relate to any agreement or understanding 
between Parker and Stacy. No evidence of such agreement is to 
be gleamed from Parker’s testimony, and Stacy’s testimony is a 
denial of such agreement in any form. The $671.39 was agreed to 
be due, and with it went an implied contract to pay, and by opera- 
tion of law it bore interest at 6 per cent from date, but further 
than this there is no evidence in the record to support these find- 
ings. 

The trial court also found, referring to the money paid for 
premiums on the policies, “that said sums of money were so paid 
by plaintiff for defendant, as authorized and ratified by said de- 
fendant in said instrument of writing of April 17, 1897 ; that at the 
time said instrument of writing was executed defendant was hard 
pressed and unable to pay his indebtedness to plaintiff; and that 
plaintiff agreed to carry the indebtedness for defendant.” The 
only evidence in the record which tends to support the finding of 
the court that the premiums were paid by plaintiff for defendant 
is the statement of Parker, with reference to the first policy that, 
he “was to pay all premiums for Stacy”; but the uncontradicted 
evidence showed that they were paid for his own protection and 
benefit, and at his own suggestion. It was his own suggestion 
that he take out the policies, and Stacy only consented that he 
might do so. Even this guarded statement is confined to pre- 
miums paid on the first policy. With reference to the original in- 
debtedness of $671.39, Parker testified that he agreed “to carry it” 
for Stacy. He does not intimate how long, whether for a day, 
a week, a month or a year, or longer; but even this statement is 
limited to this particular indebtedness and has no reference to the 
premiums, as found by the court. We think that the only reason- 
able deduction to be drawn from the evidence most favorable to 
Parker is that there was no agreement on Parker’s part to ex- 
tend the time of payment of the $671.39 for any definite time, 
and that the premiums were all paid by Parker for his own bene- 
fit, and not for Stacy, in any sense that would create a liability 
upon Stacy to repay the amounts. As Stacy was the insured, and 
Parker only the beneficiary, in a sense, such payment would be for 
Stacy, and this evidently was the witness meant. 

A fair statement of the facts established by the undisputed 
evidence or fairly deduced from the testimony of appellee himself 
rids the case of all difficulty. We will not undertake to discuss in 
detail the several assignments of error, which fairly present the 
objections to the judgment to be considered. 

As to the original indebtedness of $671.39 arising out of the 
agreed statement of the accounts between the parties on February 
3, 1894, it was barred by the statute of limitation of two years at 
the date of the execution of the written instrument, April 15, 1897. 
Swift vs. Trotti, 52 Tex. 504. The statement of appellee that he 
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was to carry this debt, without any evidence as to the limitation 
of the credit so extended, would not take it out of the operation of 
the general rule as to debts due on demand. The written instru- 
ment referred to was not such a new promise or acknowledgement 
of a debt as to raise the bar of the statute then complete. The 
written acknowledgement of a debt, in order to remove the bar of 
the statute, must be clear and unequivocal, and neither qualified 
by conditions nor limitations. McDonald vs. Grey, 29 Tex. 83. 
From such acknowledgement the law will imply a promise to pay ; 
but, in order for the acknowledgement to have this effect, it is 
necessary that it carry with it an acknowledgement of the party’s 
present liability. An acknowledgement of the original justness of 
the claim is not sufficient. Coles vs. Kelsey, 2 Tex. 557, 47 Am. 
Dec. 661. When construed in the light of the circumstances in 
which it was executed, the instrument referred to excludes any 
idea of personal liability on the part of Stacy, either in his mind or 
in that of Parker. Stacy was in infirm health and insolvent. Dur- 
ing the three years elapsing since the agreement as to the indebt- 
edness, Parker had made no demand for its payment. It is evident 
that he placed no reliance on Stacy’s personal liability, but relied 
solely on the insurance policy he had taken out, and the additional 
insurance be contemplated taking out, as security for his debt. 
The trial court finds as a conclusion of law— which is really, 
however, a conclusion of fact—that the object and purpose of this 
instrument was to keep the indebtedness alive until Parker should 
demand settlement or payment of the same. We think this con- 
clusion, whether of fact or law, entirely erroneous, and unsup- 
ported by any evidence. The purpose of the agreement is clear. 
In the event of Stacy’s death, Parker could only recover on the 
policies the amount of his debt, including principal and interest at 
6 per cent and also the amount of premiums paid by him. 
Cheeves vs. Anders, 87 Tex. 292, 28 S. W. 274, 47 Am. St. Rep. 
107 ; Goldbaum vs. Blum, 79 Tex. 641, 15 S. W. 564; 25 Cyc. 706. 
This was not satisfactory to Parker, so he had prepared the ins- 
trument in question, which fixed the amount he would be entitled 
to receive out of the proceeds of the policies at Stacy’s death. He 
wanted interest at 10 per cent on the debt, which was provided for, 
to be due annually and to bear interest at the same rate thereafter. 
He wanted likewise 10 per cent interest on the premiums paid and 
to be paid, also to be compounded, and in order to accomplish this 
it is provided that such premiums should be payable on January 
lst after they are paid by him. Some confusion arises ffom the 
use of these terms, and they might import that these sums are 
payable by Stacy at such date, under which construction they 
would certainly be barred, but to avoid this conclusion appellee 
insists, in his reply to appellant’s supplemental brief, that the sole 
purpose of these terms was to give Parker interest on his future 
advancements—that is, premiums paid by him—and to compound 
the interest, and in this we agree. The sole purpose of this in- 
strument was to fix the amount which Parker might receive out 
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of the insurance policies at Stacy’s death, and with no purpose of 
either creating or keeping alive any personal liability on the part 
of Stacy. 

To such a case the law as stated in the opinion of the Supreme 
Court of the United States in Shepherd vs. Thompson, 122 U. S. 
232, 7 Sup. Ct. 1229, 30 L. Ed. 1156, is applicable, and we are 
content to rest our conclusions on this branch of the case upon the 
authority of that case, as much from the undoubted soundness of 
the reasoning as from the high respect due to all decisions of that 
court. In that case, Shepherd being indebted to John W. Thomp- 
son in a large sum, as evidenced by notes due March 10, 1875 and 
1876, on June 21, 1877, executed an instrument pledging for the 
payment of the notes a certain claim held by him against the 
United States. The notes were barred in three years, and the suit 
was instituted after the completion of the bar of limitation against 
the notes, but within three years of the date of the execution of 
the instrument referred to. It was held that this instrument was 
not sufficient to raise the bar of limitation against the debt, in that 
it only provided a fund for the payment of the debt, and, as the 
court says: “To imply from the terms of this instrument a pro- 
mise to pay the debt himself would be, in our opinion, to construe 
it against its manifest intent, and to fritter away the statute of li- 
initations.”’ 

We think it clear that no such idea was in the mind of either of 
the parties in this case. It is true that Parker stated, in his tes- 
timony, that he did not accept the instrument as payment of Sta- 
cy’s indebtedness. The literal truth of this statement is in no way 
inconsistent with the construction we have given it, in so far as it 
is interposed as a new promise or acknowledgment of the debt, to 
avoid the plea of limitation. 

The plea of limitation as to the $671.39 should have been sus- 
tained upon the grounds stated. 

As regard the recovery of the premiums paid by Parker, we 
think it clear from the uncontradicted evidence that there never 
was any liability upon Stacy to repay them. They were paid by 
Parker for his own benefit, and he does not state that there was 
ever any understanding or agreement with Stacy, or even any ex- 
pectation on his part, that Stacy was to be personally liable to 
him for their payment. The policies were taken out by him, for 
his own protection. Stacy consented, it is true. Why should he 
not? It was costing him nothing. The extremely contingent in- 
terest of Stacy in the policies, after taking out the amounts pro- 
vided for in the instrument referred to, was clearly not in the 
mind of either of them. The first policy was practically exhausted 
by the charges against it at the date of the execution of this in- 
strument, and as to the second policy Parker does not even state 
that the premiums thereon were paid “for Stacy.” The subse- 
quent dealings between the parties adds strength to this view. 
There still continued a running account between Parker and Stacy, 
debits and credits on each side. What Stacy owed Parker he 
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promptly paid, and what Parker owed Stacy he also paid hitn. 
There was never any demand or request on the part of Parker to 
Stacy to pay any part of either the debt of $671.39, or the pre- 
miums, or any part of either. Appellee explains this by the alleged 
fact that these debts were not due until Stacy’s death. We can get 
nothing to support this contention from any part of the testimony. 
The instrument itself does not so provide, and the trial court ex- 
pressly finds that this indebtedness was due at any time Parker 
chose to demand payment, and that, he not having made such 
demand until the insolvency of the insurance company, it was not 
due until then— a conclusion wholly untenable. The clearly ap- 
parent reason of Parker’s failure to demand payment is that 
Stacy did not owe it. 

Our conclusion is that, on the uncontradicted evidence, there 
was never at any time any personal liability upon Stacy for the 
repayment of the premiums. 

Our conclusion is further that, even if the written instrument 
referred to can be construed as imposing a personal obligation to 
pay either the original debt or the premiums, any action for the 
recovery of either was barred by limitations long before the insti- 
tution of this suit—12 years after the date of the instrument, ex- 
cept possibly premiums paid within four years. If there was such 
liability, when was it due? Appellee says at Stacy’s death. The 
trial court finds that it was due whenever demanded by Parker. 
We can find nothing in the evidence to support the conclusion that 
Stacy himself, or his estate, was to pay at his death. If the trial 
court is correct, it was a demand obligation and due at its date. 
Parker could not postpone its maturity by postponing his demand. 
We might agree with appellee in his contention that a debt due 
and payable upon the happening of a contingency—that is, in the 
present case, the payment of the policies—became payable at once 
upon the ascertainment of the fact that the contingency can never 
happen; but we regard this as of no force in the decision of the 
present case. This is clear from our conclusions above stated. 

We conclude that the appellee, upon the uncontradicted evid- 
ence, is not entitled to recover, and the court should have so de- 
clared. Therefore the judgment of the trial court should be re- 
versed, and judgment here rendered for appellant, defendant in 
the court below, and it is so ordered. 

Keversed and rendered. 
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CHANGE OF BENEFICIARY—VIOLATION OF ANTENUPTIAL 
CONTRACT. 

Where, in the part performance of an antenuptial contract, a husband 
procures a change in a certificate of insurance, in which his children 
were the sole beneficiaries, so as to make his wife an equal beneficiary 
with the children, and where she has fully executed the antenuptial 
contract on her part, she thereby obtains an equitable interest in the 
certificate, and he cannot thereafter, without her consent, surrender 
the certificate and obtain the issuance of a new one in which a third 
party is named as the sole beneficiary, and thus divest her of her 
interest in the certificate which was procured pursuant to such con- 
tract. 


{For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.] 


RIGHTS OF BENEFICIARIES—POSSESSION OF CERTIFICATE. 


The rights of a beneficiary named in a certificate of insurance in no wise 
depend upon the possession thereof by the beneficiary. 


[For other cases, see Insurance, Cent. Dig. § 1928; Dec. Dig. § 766.] 


Appeal from District Court, Sedgwick County. 

Interpleader by the Supreme Lodge of the Knights of Pythias 
against Lloyd B. Ferrell, Edith M. Stanley, formerly Edith M. 
Ferrell, and others. There was judgment for Edith M. Stanley, 
and Lloyd B. Ferrell appeals. Affirmed. 


Kos Harris and V. Harris, for Appellant. 
Matson & Ports, for Appellees. 


SMIrH, J. 

The Supreme Lodge of the Knights of Pythias, a fraternal in- 
surance corporation, commenced this action, and in its petition al- 
leged that one George Ferrell, deceased, at the time of his death 
was a member in good standing of the organization; that he had 
a benefit certificate for $3,000; that the amount was due upon the 
certificate, and that the corporation was ready to pay, but that 
there was a dispute as to who was entitled to receive payment, 
between the parties whom it made defendants in the action, name- 
ly, Lloyd B. Ferrell, Edith M. Stanley, formerly Ferrell, Adele 
C. Ferrell, and Paul H. Ferrell. Lloyd B. Ferrell answered and 
alleged that he was entitled to the entire sum of $3,000 under the 
certificate. Edith M. Stanley answered, and alleged that she was 
entitled to the sum of $1, 000 of the amount of the certificate. The 
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defendants Adele C. Ferrell and Paul H. Ferrell did not appear. 

The undisputed facts are that about May, 1885, George Ferrell 
became a member of the association and took out a certificate for 
$3,000 payable to his then wife, Mary E. Ferrell; that some time 
prior to the 14th day of June, 1899, Mary E. Ferrell died, leaving 
two children, Adele C. Ferrell and Paul H. Ferrell; that 
on June 14, 1899, George Ferrell surrendered the former 
certificate and took out a new one, naming his two 
children as the beneficiaries; that on the 10th day of Jan- 
uary, 1901, he in turn surrendered this certificate and took out a 
new one for the same amount payable to Edith M. Ferrell, his 
then wife, and to his two children, in the sum of $1,000 to each: 
and that the last-named certificate remained in force until about 
the 5th of December, 1907, when George Ferrell surrendered it 
and took out a new certificate for the same amount, making Lloyd 
B. Ferrell, his brother, the sole beneficiary, and that shortly there- 
after and before the commencement of this action George Ferrell 
died. 

In her answer, Edith M. Stanley alleges that, prior to her 
marriage to George Ferrell and at a time when his two children 
stood as the beneficiaries of the certificate, George Ferrell pro- 
posed to her that. if she would marry him and care for his 
children, he would provide her a home and care for her, and 
would have the certificate changed so that she should receive 
$1,000 from the benefit certificate and each of the children $1,000 
in case of his death before her death; that in consideration of such 
promise she consented to marry him and did marry him, and that 
he executed the antenuptial contract by surrendering the old cer- 
tificate and procuring a new one to be issued in accordance with 
the terms of his agreement; and that the subsequent change of 
the certificate, making it payable entirely to Lloyd B. Ferrell, was 
without her consent, and in violation of her rights under the con- 
tract. This claim Lloyd B. Ferrell denied, and a trial of the issue 
thus formed was had to the court and a jury. Until Edith M. 
Stanley had offered her evidence, Lloyd 1. Ferrell had demurred 
thereto, and the court had overruled the demurrer, whereupon the 
parties agreed that the jury be discharged and the case be decided 
by the court, Lloyd B. Ferrell reserving his exceptions to the 
ruling on the demurrer to the evidence. The court rendered judg- 
ment in favor of Edith M. Stanley as to the amount claimed. To 
reverse this judgment, Lloyd B. Ferrell brings the case here. 

Edith M. Stanley being called as a witness in her own behalf 
was askéd to relate the conversation by which the alleged antenup- 
tial contract was made. An objection was made thereto on the 
ground that the contract not being in writing was void. The ob- 
jection was overruled and the ruling is assigned as an error. Sec- 
tion 3838, Gen. St. 1909, being a portion of the statutes to pre- 
vent fraudsand perjuries, reads in part: “No action shall be 
brought whereby * * * to charge any person upon any agree- 
ment made upon a consideration of marriage.” It is urged that 
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this provision makes the contract absolutely void, and for that 
reason proof of it should not be allowed. The statute does not 
render the contract void, bui to prevent the perpetration of frauds 
and perjuries to which the nature of the transaction lends great 
inducement and facility, it is provided that no action shall be 
maintained on such a contract unless it is in writting. The reason 
that the statutory provision fails where the antenuptial contract 
has been fully executed is that proof of the rights of the parties 
under the contract no longer rests upon the testimony of the party 
asserting it, or upon the statements of others who may have heard 
it or claimed to have heard it. Where the contract has been fully 
executed, as it is claimed to have been in this case, the action is not 
upon the original antenuptial contract, but is usually to retain the 
benefits which have accrued therefrom. The original contract in 
such an action is immaterial except to explain the consideration 
for which the benefits were received. In some states it has been 
held that an antenuptial contract is no consideration for a mar- 
riage, but that has never been held by this court. Hafer vs. 
Hafer, 33 Kan. 449, 6 Pac. 537; Neddo vs. Neddo, 56 Kan. 507, 
44 Pac. 1. 

In Weld vs. Weld, 71 Kan. 622, 81 Pac. 183, 114 Am. St. Rep. 
517, it is said: “An oral agreement made in consideration of mar- 
riage that after the marriage a debt of one of the contracting 
parties to the other shall mutually be regarded as paid is fully 
performed when the marriage takes place, and is not thereafter 
affected by the statute of frauds.” (Syllabus.) In the opinion it 
is said: ‘The statute of frauds does not render void the verbal 
contracts to which it refers. They are valid for all purposes ex- 
cept that of suit. Stout vs. Ennis, 28 Kan. 706. The parties may 
perform them if they desire, and when performed the statute has 
no application to them. 29 A. & E. Encycl. of L. 829, 941.” The 
objection was properly overruled. 

Again, it is contended that the court erred in permitting this 
witness to testify, referring to her husband and the policy, “He 
gave it to me.” It is contended that this was a transaction between 
the witness and her husband during the time that the marriage 
relation existed, and that the opposing party, Lloyd B. Ferrell, was 
the legal representative of the deceased. The provision of the 
statute invoked to sustain this objection is a part of section 5914, 
Gen. St. 1909, and reads: ‘No party shall be allowed to testify 
in his own behalf in regard to any transaction or communication 
had personally by such party with a deceased person, when the 
adverse party is the executor, administrator, heir at law, next of 
kin, surviving partner or assignee of such deceased person, where 
they have acquired title to the cause of action immediately from 
such deceased person.” On the other hand, it is contended that 
Lloyd B. Ferrell did not acquire title to the cause of action im- 
mediately from the deceased ; that the deceased had no title to the 
certificate, and could derive no benefit therefrom ; that he had only 
the naked power under the certificate of designating or appointing 
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the beneficiary under the rules of the corporation; that the certi- 
ficate did not pass from the deceased to Lloyd B. Ferrell by assign- 
ment or for any consideration paid or agreed to be paid therefor 
by Lloyd B. Ferrell. We are inclined in favor of the latter con- 
ention, but regard this controversy as quite immaterial. The 
objection that the witness should not have been allowed to testify 
to this statement on the ground that she was the wife of the de- 
ceased at the time it is said to have been made should probably 
have been sustained, but, if erroneous to allow the statement, it 
was likewise immaterial. If the deceased contracted in considera- 
tion of marriage to change the certificate as claimed, and Edith 
M. Stanley performed her part of the contract relying upon such 
agreement, and thereafter her husband performed his part of the 
contract, by having the certificate changed as he agreed to do, the 
contract thereby became fully executed, and the wife had a vested 
interest in that policy of which her husband could not divest her 
without her consent. Stronge vs. Supreme Lodge, K. of P., 189 
N. Y. 346, 82 N. E. 433, 12 L. R. A. (N. S.) 1206, 121 Am. St. 
Rep. 902, and cases cited in the footnote; Bunnell vs. Shilling, 17 
Can. L. T. 121. It is immaterial whether he gave her the policy or 
whether she ever saw it. Probably three-fourths of the bene- 
ficiaries in insurance policies never even see, much less have in 
their possession, the policies which are made for their benefit. 
Indeed, under the circumstances of that case, it is held in Weld 
vs. Weld, supra, in substance, that where an antenuptial contract 
is made, and the marriage is celebrated in reliance there on, that 
the marriage ipso facto discharged the previously existing indebt- 
edness between the contracting parties in accordance with the 
antenuptial agreement. 

In this case Edith M. Stanley produced in court and introduced 
in evidence the certificate which she claimed was made in execu- 
tion of the contract, and which designated herself and the two 
children as beneiiciaries. How she came by that certificate is quite 
immaterial. The presumption would probably be that she came 
by it lawfully. But, as before stated, the material fact in deter- 
mining whether George Ferrell executed the antenuptial contract 
on his part is whether he procured the issuance of the certificate 
in accordance with the terms of the contract. The marriage on 
her part and procuring of the certificate in accordance with the 
terms of the agreement by him executed the contract entirely. 

The order of the court overruling the demurrer to the evidence 
of Edith M. Stanley is also assigned as error, but it follows from 
what we have said that no error can be predicated thereon. 

We find no error in the proceedings, and the judgment 1s 
affirmed. All the Justices concurring. 





Heath vs. New York Safety Reserve Fund. 


Fn ee ee ee ne ee ec eee 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, Erte Coun'y. 


HEATH 


US. 
NEW YORK SAFETY RESERVE FUND.* 


MUTUAL BENEFIT INSURANCE—NATURE OF CONTRACT. 


A relief association in 1884 issued a certificate for $2,000 to the insured 
as a member of class A, by its terms entitling the beneficiary of in- 
sured to have an assessment made on the members of class A, and to 
receive the proceeds not to exceed $2,000. In 1886 class A was con- 
solidated with the other two classes into one class, and the by-laws 
were amended to provide that the beneficiary should be entitled to 
have an assessment made upon all the members of the association and 
to receive the proceeds not to exceed $2,000. The insured died as a 
fully paid-up member in 1909, and the beneficiary sued to recover the 
sum of $2,000 upon the certificate. Held, that the contract sued upon 
had never required that the beneficiary should have $2,000, but the 
amount the beneficiary should receive depended upon the number of 
members liable to assessment and the rate of each member’s assess- 
ment. 


|For other cases, see Insurance, Cent. Dig. §§ 1961, 1962; Dec. Dig. § 791.] 


MUTUAL BENEFIT INSURANCE — BY-LAWS—SUBSEQUENT 
AMENDMENTS. 


\ certificate of insurance in a relief association was issued to insured 
in 1884, under which he was a member of class A, and entitled to the 
benefit of one assessment upon the members of that class. Class A 
in 1886 was consolidated with two other classes into one class with 
the benefit to the insured of one assessment upon all of such enlarged 
class. The insured’s application for membership contained an agree- 
ment to conform in all respects to the by-laws then in force or which 
might thereafter be made. In 1892 the by-laws were amended to pro- 
vide for only two assessments in two months, and that, after deducting 
the expense for that period payment of all claims maturing within two 
months should be made at the rate per thousand equaled by such 
balance. Held that, in so far as the by-laws of 1892 defeated the right 
of the beneficiary of insured to have one assessment made for her 
benefit, they impaired her contract, and were invalid. 


[For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 
me BENEFIT INSURANCE — CONTRACT — CONSTRUC- 
J 


4 member of a relief association joined in 1884 as a member of class A, 
then entitling his beneficiary upon his death to one assessment upon the 
members of class A, not to exceed $2,000, and, after the consolidation 
of class A with two other classes in 1886, the member’s beneficiary 
was entitled to one assessment upon all the members of the association. 
In 1892 the by-laws were changed, so that there could be only two 
assessments in two months and the -balance after the payment of ex- 
penses was to be applied ratably to the payment of all claims accruing 
during such two months. A by-law of 1892 also provided that no 
change in rates and conditions of the policies in force November 1, 


* Decision rendered, November, 1910. 125 N. Y. Supp. 862. 
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1892, should be made, and in 1893 a by-law provided that the amount 
payable to a member’s beneficiary should be ascertained according to 
the amended by-laws of 1892. On February 2, 1892, the relief asso- 
ciation accepted plaintiff as a beneliciary in place of the deceased wife 
the insured, and in September, 1908, the association assigned to 
defendant, who assumed all of its obligations. After the death of in- 
sured in 1909 as a member in good standing, an action was brought to 
recover $2,000. //e/d that, under the by-laws of 1892 and 1893, the 
contract of the association was that the plaintiff under her certificate 
issued in 1884 would be entitled to one assessment upon all the mem- 
bers at the date of insured’s death at the rate provided by the by- 
laws of 1884, the date of the certificate. 


|For other cases, see Insurance, Cent. Dig. §$ 1961, 1962; Dec. Dig. § 791.| 


MUTUAL BENEFIT INSURANCE—ACTION FOR BENEFIT- 

LIABILITY TO ASSESSMENT. 

An insured joined a relief association in 1884 as a member of class A, 
thereby entitling his beneficiary at his death to have one assessment 
made on the membership of class A. In 1886 class A was consolidated 
with the other two classes, and the beneficiary was given the right to 
have one assessment made on all the members of the associa- 
tion. The insured died in good standing in 1909. Held, that the in- 
sured died as a member of the whole association, and not of class A, 
and that the assessment for his beneficiary would not be limited to the 
survivors of class A, but would extend to all the members of the asso- 
ciation. 


|For other cases, see Insurance, Cent. Dig. $$ 1961, 1962; Dec. Dig. § 791.| 


Action by Addie E. Heath against the New York Safety Re- 


serve Fund to recover the sum of $2,000 upon a certificate of 
membership in the Southern Tier Masonic Relief Association. 
Judgment for plaintiff for $488.63 and interest. 


Tuomas R. Strong, for Plaintiff. 
REYNOLDs, STANCHFIELD & Couuin, for Defendant. 
Brown, J. 

On the 7th day of April, 1884, the Southern Tier Masonic 
Relief Association issued to John S. Heath a certificate stating 
that he was a member of such association in class A, and “is 
entitled to all its rights and privileges and benefits and subject to 
the laws and regulations governing said association,” that such 
certificate was in favor of Catharine M. Heath, the wife of John 
S. Heath, and that the amount of such benefit was $2,000. At the 
time of issuing such certificate under the by-laws then in force 
there were three classes of membership,, and upon’ the death of a 
member of class A which Heath joined he became liable to an 
assessment for $1.84, and, in case of: his own death, his widow 
became entitled to have an assessment imposed upon the members 
of that class graded according to age and to receive the same, but 
not to exceed the sum of $2,000, provided, however, that, should 
a death occur when one assessment on each member would not 
amount to the sum named in his certificate, then the sum paid 
shall be a proportionate amount of one assessment on each mem- 
ber in class A at the date of such death. At the time Heath joined 
the association, he signed an application for membership in which 
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he agreed to make punctual payment of all dues and assessments 
for which he might become liable, and to conform in all respects 
to the by-laws, rules and regulations of the association then in 
force, or which might thereafter be adopted by the same or its 
board of directors. In January, 1886, the by-laws were amended 
so that all three classes were consolidated into one class, and the 
amount thereafter to be paid upon the death of a member was 
graded according to the age of the member paying the same, and, 
under the table of rates then adopted, Heath was required to pay 
$2.24 upon the decease of each member of the association, and, in 
the event of his death, his widow became entitled to have an 
assessment imposed upon the members of the association and to 
receive the same but not to exceed $2,000; provided, however, that 
should a death occur when one assessment on each member would 
not pay such sum, then the sum paid should be a proportionate 
amount of one assessment on each member at the date of the pay- 
ment of the claim. By amendment of the by-laws January 11, 
1892, the amount of the assessment required to be paid by Heath 
was increased to $7.50, and the amount to which his widow would 
be entitled was to be ascertained by deducting the necessary run- 
ning expenses of the association from the sum of an assessment 
made during the month of his death and the succeeding month, 
and dividing the balance pro rata per thousand dollars of insur- 
ance held by the beneficiaries of those who had died during that 
period of two months, which sum so divided should constitute the 
entire amount due upon any certificate then terminated by death 
of a member, provided that no beneficiary shall receive a larger 
amount than that named in the certificate, and also providing that 
the directors of the association ‘“‘may order the payment of one or 
more death claims from the surplus whenever in their judgment 
such fund will warrant it.” On the 29th day of November, 1892, 
the by-laws were again amended so as to provide that the amount 
payable to a beneficiary “shall be the amount as designated in the 
certificate of membership,” and also providing that : 

“No rates, terms or conditions shall be changed upon the poli- 
cies in force on the first day of November 1892, but shall remain 
subject to the by-laws as existing prior to the adoption of these 
presents.” 

On March 20, 1893, the by-laws were again amended so as to 
provide that upon all policies in force September 30, 1892, the 
amount to be paid beneficiaries should be ascertained as specified 
in the amended by-laws of January 11, 1892. 

On February 10, 1892, the Southern Tier Masonic Relief Asso- 
ciation, at the request of John S. Heath, substituted the plaintiff as 
the beneficiary in his certificate of membership in place of Cather- 
ine M. Heath, deceased. John S. Heath continued a member of 
such association until his death on March 19, 1909, having paid 
all the dues, assessments, and other sums required and died a 
member in good standing; such assessments having been levied 
under the by-laws in force at the time of such levy. On September 
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8, 1908, the Southern Tier Masonic Relief Association paid the 
defendant $9,000 in consideration of which the defendant agreed 
to fulfill and perform all of the obligations lawfully arising under 
each and every one of the certificates of the relief association as 
and for and in place of the association. On June 22, 1909, the de- 
fendant notified the plaintiff that her claim as the beneficiary 
named in the certificate of John S. Heath had been adjusted, and 
that under the by-laws of 1893 of the Masonic Relief Association 
there was due her the sum of $338.20, which was ascertained by 
deducting from the assessments of $2,391.74 levied during the 
months of March and April, 1909, the sum of $531.62, the ex- 
penses of these months, and dividing the balance of $1,860.12 by 
$11,000, the amount of the benefits accruing during that period, 
thus ascertaining that each thousand of benefits was entitled to 
$169.10. At the time of making the assessments for March and 
April, 1909, to pay benefits accruing to the plaintiff and benefi- 
ciaries of other members dying during these months, the defend- 
ant had on hand the sum of $2,000 as its reserve or emergency 
fund as required by section 205 of the insurance law. 

The plaintiff refused to accept the sum of $338.20 in settlement 
of her claim, brought this action to recover the sum of $2,000, 
alleging that under the by-laws of the Masonic Relief Association 
in force and which were binding upon John S. Heath that sum 
was her due, and that, if sufficient moneys could not be realized by 
assessment upon the members of the association, the defendant 
should take from its reserve or emergency fund and from the 
$9,000 paid it in September, 1908, by the relief association suffi- 
cient moneys to pay the $2,000 in full. ; 

The difficulty with plaintiff’s contention is that, by the terms of 
the certificate under which she claims and the by-laws in force 
when it was issued, the Southern Tier Masonic Relief Associa- 
tion simply contracted that she should have all the benefits realized 
by one assessment upon all members of the order in class A not 
exceeding $2.000. When class A was abolished in 1886, the con- 
tract then became that she would be entitled to the benefits realized 
by one assessment on all the members of the order not exceeding 
$2,000. The contract sued upon never has been that she should 
have $2,000. The amount she was to receive always depended 
upon the number of the members who were liable to be assessed 
for her benefit, and the amount each member should be assessed. 
If the amount of each such individual assessment is to be determ- 
ined by the by-laws of 1884, the plaintiff’s claim can be readily 
ascertained from the proofs. The plaintiff, however, contends 
that she is entitled to one assessment against all the members in 
good standing March 19, 1909, at the rates then in force, produ- 
cing $1,242.56. The difficulty with such contention 1s that the 
rates in force in 1909 were promulgated upon the plan of having 
only two assessments in two months and the sums realized should 
pay all expenses and the balance discharged the association's 
liability for all benefits that accrued during that period no matter 
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how many members died. ‘The effect of such plan is that in 
March and April, 1909, there were eight deaths, maturing $11,000 
of benefits which were paid off and discharged by $1,860.12. 
Manifestly a member joining the order under circumstances 
whereby his liability for eight deaths is discharged by paying two 
assessments cannot be said to have agreed or incurred the liability 
of being compelled to pay one assessment for each death. The 
by-laws of 1884 required the association to make one assessment 
for plaintiff’s benefit. The by-laws of 1892 in force in 1909 simply 
require defendant to make two assessments in two months to pay 
all claims that may mature in the two months. In so far as the 
by-laws of 1892 defeat plaintiff’s right to have one assessment 
made for her benefit, they must be deemed as impairing her con- 
tract right and of no validity. The members joining after the 
amendments of 1892 and 1893 joined at a time when the by-laws, 
provided that no rates, terms, and conditions shall be changed 
upon the policies in force September 30, 1892, but shall remain 
subject to the by-laws existing prior to May 29, 1892. This pro- 
vision amounts to a contract on the part of members joining the 
order since 1892 that they will pay one assessment at the rates 
in force when such policies were issued as a benefit to the person 
named in the certificate of a new member; and it also is a contract 
made by the association that the plaintiff under her certificate 
issued in 1884 would be entitled to one assessment upon all the 
members at the date of the death of John S. Heath at ‘the 
rates provided by the by-laws of 1884. Such an assessment would 
produce the sum of $488.63. 

Defendant contends that the contract must be construed so as 
to read that plaintiff is entitled to one assessment upon the mem- 
bers of class A who were alive March 19, 1909, each such assess- 
ment to be for the amount specified in the by-laws of 1884, thus 
producing for plaintiff $200.72. But class A was abolished in 
1886, and from that date the Southern Tier Masonic Relief Asso- 
ciation held out and represented to John S. Heath that there was 
but one class of members, all liable to assessment according to 
their several rates to pay the benefit accruing upon the death of 
one of their number. Heath died a member in good standing, not 
of class A merely, but of the association, having paid his assess- 
ments to provide benefit funds accruing upon the death of not only 
members of original class A, but those joining years after class A 
was abolished. It will not do for defendant to say that class A 
has been kept alive, a separate, distinct class by itself for the 
purpose of restricting his beneficiary to the avails of an assess- 
ment upon the survivors of this class, was consolidated with all 
other classes, and the plan of making all members as of one or an 
equal class was approved and consented to by the deceased. 

Plaintiff is entitled to judgment for $488.63 and interest from 
June 22, 1909. 

Let findings be prepared. 
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UNITED STATES DISTRICT COURT. 


E. D. PENNSYLVANIA. 


In RE DOLAN.* 


LIFE INSURANCE—CHANGE OF BENEFICIARY. 


A written request by an insured to a life insurance company, together with 
the slip attached by the company to the policy in accordance there- 
with, to amend the policy by making it payable to certain persons 
named, /ield not to constitute an assignment, but to be a change of 
beneficiary. 

|For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.] 


In the matter of Catharine A. Dolan, bankrupt. On certificate 
of referee. Order affirmed. 


Harry M. McCaucuey, for Trustee. 
J. JosepH Srrarron, for Bankrupt. 


J. B. McPuerson, D. J. 

In December, 1903, the bankrupt took out a 20-year endow- 
ment policy in the Prudential Insurance Company of America for 
$10,000, payable to herself, or, in the event of her death during 
the endowment period, to her executors, administrators, or assigns. 
The application contained the following question and answer: 

“Q. Do you wish the privilege of changing the beneficiary at 
any time, if the policy or any interest therein be not then assigned? 
A, Ye." 

And the policy contained, inter alia, the following provisions: 

“Cash Surrender Value.—If this policy be legally surrendered 
to the Company within three months from the end of the second 
year from its date or of any year thereafter, and all premiums, re- 
quired by the terms of the policy, to the end of that year have been 
paid in full, the company will pay therefor the sum indicated by 
the following table.” 

In this table a column shows the cash surrender value of the 
policy at the end of each year. 

“Change of Beneficiary—The insured may at any time while 
this policy is in force, by written notice to the company at its home 
office, change the beneficiary or beneficiaries under this policy, 
such change to take effect only upon indorsement of the same on 
the policy by the company, whereupon all rights of the former 
beneficiary or beneficiaries shall cease; provided, however, that 
no such change of beneficiary shall be valid if the policy or any 
interest therein be assigned at the time of such change.” 

“Assignments.—-If this policy shall be assigned, the assign- 
ment must be in writing, and the company shall not be deemed to 
have knowledge of such assignment unless the original or a dup- 
licate thereof is filed at the home office of the company and its re- 





* Decision rendered, Nov. 30, 1910. 182 Fed Rep. 949. 





Life.] In re Dolan. 299 
ceipt duly acknowledged. The company will-not assume any res- 
ponsibility for the validity of an assignment.” 

On July 28, 1908, the insured signed the following paper :— 
“Request for Amendment of Ordinary Policy Contract. 
Ordinary Policy Department. 

July 28th, 1908 

The Prudential Insurance Company of America is hereby 
authorized and requested to amend contract for insurancé on the 
life of Catharine A. Dolan under policy No. 501701, issued the 
3d day of December, 1903, as follows :—- 

“Make policy payable in case of the death of the insured prior 
to the expiration of the endowment period to her children Rose 
M. Dolan, Thomas D. Dolan, Katharine C. Dolan, Gerald J. 
Dolan, John E. Dolan, and Joseph Dolan, share and share alike, 
or the survivors or survivor, if any, otherwise to the executors, 
administrators or assigns of the insured. And in consideration 
thereof, it is hereby agreed that these changes shall be an amend- 
ment to and form a part of the original application and policy, and 
also that the unpaid portion of any year’s premium shall be and is 
hereby acknowledged and indebtedness to said company. It is 
also agreed that this amendment shall not be operative until the 
policy shall have been indorsed or rewritten in accordance here- 
with by the company. * * *” 

In accordance with this request, the company attached to the 
policy a slip in the following words :-— 

“Change of Beneficiary.” 

“At the request of the insured, as per amendment form, dated 
July 28th, 1908, it is specially agreed that if this policy shall be- 
come a claim by the death of the insured prior to the expiration of 
the endowment period the amount of insurance then payable shall 
be paid as follows and not as heretofore provided :— 

“Unto Rose M. Dolan, Thomas D. Dolan, Katharine C. Dolan, 
Gerald J. Dolan, John E. Dolan, and Joseph Dolan, beneficiaries, 
children of the insured, share and share alike, or to the survivors 
or survivor, if any, otherwise unto the executors, administrators 
or assigns of the insured.” 


In March, 1910, when the adjudication was entered, the policy 
had a cash surrender value of $798.92, and this sum is claimed by 
the trustee and also by the persons that were named as benefi- 
ciaries in the foregoing papers. The insured is still living. The 
referee (Alfred Driver, Esq.) sustained the trustee’s contention 
and made an appropriate order. 

I agree with the referee’s conclusion and direct that his order 
be affirmed. It is sought to avoid the effect of the writings— 
which are clearly a mere change of beneficiary and not an 
assignment—by the testimony of the bankrupt and an agent of the 
company to the effect that the bankrupt intended to assign the 
policy and supposed that she was carrying out such intention. It 
is enough to say of this attempt that it has not been successful. In 
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my opinion the meaning of the writings is plain and unambiguous. 
If they are open to attack at all, they have not been overthrown 
by the testimony. They contain no trace of an intention to assign, 
and the provisions of the policy concerning assignments were not 
complied with. Taking all the evidence together, the writings 
themselves and the testimony, I find as a fact— agreeing with 
the referee in this respect— that in July, 1908, the bankrupt did 
just what she then intended to do, namely, to change the bene- 
ficiary. Of course, under the terms of the policy, she was still at 
liberty to change the beneficiary again and as often as she pleased, 
and this was the situation when she was proceeded against in 
bankruptcy. The policy was therefore property which she could 
have transferred prior to the filing of the petition (Act July 1, 
1898, c. 541, section 70 a (5), 30 stat. 565 [U. S. Comp. St. 1901, 
p. 3451] ) and passed to the trustee. A recent decision supporting 
this conclusion is in re Orear (C. C. A.) 178 Fed. 632. 
The order of the referee is affirmed. 


Note by the Editor of the Insurance Law Journal. 


This decision supports the general doctrine that the nomination of a 
beneficiary subject to change, unlike an assignment, conveys no vested 
interest. In some cases, however, it has been held that the beneficiary 
receives a vested interest, subject to divestiture. Stoll vs. Ins. Co., 115 
Wis. 538; Rawson vs. Ins. Co., 115 Wis. 641; Foster vs. Gile, 50 Wis. 603 
Such interest, unless divested by the nomination of another beneficiary, 
would hardly appear to be affected by an act of bankruptcy. 


—__—-o+@———- 


SUPREME COURT OF FLORIDA. 
Division B. 


SOUTHERN MUT. AID AS9S’N. 
VS. 


COBB.* 


POWERS OF ASSOCIATION—DUTY OF MEMBERS. s 

Members of a mutual benefit association are bound to take notice of the 
charter powers of such association and of the law of the state under 
which it is organized and authorized to do business. 


{For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 716.] 
CONTRACT—WHAT LAW GOVERNS. 


Where a mutual benefit association, organized and doing business under 
the laws of the state of Alabama, issued to one of its members a 
policy agreeing to repay to said member after the expiration of 10 
years the premiums paid in by said member upon his policy, less any 

* Decision rendered, Nov. 2, 1910. Headnotes Filed, Dec. 3, 1910. 63 South 

Rep. 605. Syllabus by the Court. 
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sums drawn out by him for such benefits, and said agreement is ultra 
vires as construed by the Supreme Court of Alabama, no recovery 
of said premiums can be had in this state. 


[For other cases, see Insurance, Cent. Dig. $§ 173-175, 293, 1934; Dec. Dig 
§ 712.] 


Error to Circuit Court, Iscambia County; J. Emmet Wolfe, 
Judge. 

Action by Moses D. Cobb against the Southern Mutual Aid 
Association. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded. 


3L0uNtT & Birounr & Carter, for Plaintiff in Error. 
Joun C. Avery, and Kirke Monror, for Defendant in Error. 


Hocker, J. 

Defendant in error, Cobb, brought an action at law in the 
circuit court of Escambia County again plaintiff in error, a cor- 
poration, and recovered a judgment against it for $306.63, and 
costs, which judgment is here on writ of error for review. The 
declaration contained two counts, as follows :— 

(1) For that, to wit, before the institution of this suit, the 
defendant was indebted to the plaintiff in the sum of two hundred 
and sixty dollars ($260.00) for so much money received by the 
defendant for the use of the plaintiff; and 

“(2) For that, to wit, before the institution of this suit, the 
plaintiff and defendant entered into a contract, copy whereof is 
hereto attached and made a part hereof, whereby the defendant 
agreed to return the amount of premiums paid out by the plain- 
tifi, less the amounts, if any, which the plaintiff may have drawn 
in case of sickness, as stated in the said contract; and plaintiff 
avers that after the making of the said contract, and within ten 
years from the date thereof, he paid, in compliance with the terms 
of the said contract, to the said defendant the sum of two hun- 
dred and sixty dollars ($260.00); and plaintiff further in fact 
avers that he did and performed all things required by the terms 
of the said contract to be by him done and performed, and after 
the expiration of ten years from the date of the said contract, he 
tendered a return of the contract to the defendant corporation, 
and demanded the return to plaintiff by the defendant of the 
amount paid by plaintiff to defendant, as aforesaid, under the 
terms of the said contract; but the defendant neglected and re- 
fused to pay the same, or any part thereof, to plaintiff’s damage 
of three hundred dollars ($300.00); and therefore he sues. 

‘““Avery & Avery, Attys. for PIff. 
“4/07. 
“Class A. Pol. No. 57798. 
“The Southern Mutual Aid Association of Alabama. 
**By Industry We Thrive.’ 
“Agreement. 
“In consideration of the representations and agreements in the 


L——Vol. XL.—20. 
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application for this policy, respecting the person named in the 
schedule hereinafter contained, which application is hereby re- 
ferred to and made a part of the contract, he or she is hereby 
made a member of the Southern Mutual Aid Association, and in 
consideration of the payment to said association, on or before the 
date hereof, the premium mentioned in said schedule, and of a 
like weekly premium to be paid on or before each and every Mon- 
day thereafter during the life of the said person named :— 

“Doth hereby agree to pay to the beneficiary the amount named 
herein within twenty-four hours after satisfactory proof of death 
shall be furnished the home office; and in case of sickness will 
pay the weekly benefit named in said schedule. 

“Provided this policy is in force at the expiration of ten years 
from the date hereof the Southern Mutual Aid Association 
hereby agrees, on surrender of the same, to return the amount of 
premiums paid to said association less the amounts (if any) the 
person herein insured may have drawn in case of sickness during 
that time. 


Schedule Above Referred to. 


Name of Person for Whom Age of Weekly 
This Policy Is Issued. Member. Premium. 


Moses D. Cobb. | 43 50 cents. 


Amount of Benefits. 


Weekly allowance in Case of Amount in Case of 
Sickness. Death. 


$10.00 l $100.00 


“One third of the above sums payable by the association within 
the first six calendar months this policy is in force, one-half pay- 
able after six calendar months, and the full amount payable after 
one year. No sick benefits will be paid for less time than seven 
consecutive days, nor unless all premiums are paid. 

“This policy is issued and subject to the conditions set forth in 
this folio and the reverse side hereof, each and all of which are 
hereby made a part of this contract. 

“(1) The production by the association of this policy and of a 
receipt for the sum assured, signed by any person furnishing 
proof satisfactory to the association that he or she is the benefi- 
ciary or an executor or administrator, husband or wife, or rela- 
tive by blood or connection by marriage, of the assured, shall be 
conclusive evidence that such sum has been paid; or the associa- 
tion may pay the said sum for the purpose of his or her burial, 
and the production of a receipt, signed by the person or persons 
receiving such sum for this purpose, shall be conclusive evidence 
that such sum has been lawfully paid, and that all claims under 
this policy have ben fully satisfied. 
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“(2) This policy and the receipt book containing the entries 
of premiums paid on them shall be exhibited to the officers or au- 
thorized employees of the association at any time upon demand, 
and before any payment can be claimed under this policy said 
policy and receipt book must be surrendered to the association. 

(3) This policy shall be void if there is in force upon the 
life of said member a policy previously issued by this association, 
unless the policy first issued contains an indorsement signed by 
the president or secretary authorizing this policy to be in force at 
the samc time; or this policy shall become void if the weekly 
premiums shall not be paid according to the terms thereof. If 
fer any cause this policy be or become void, all premiums paid 
thereon shall be forfeited to the association. 

“(4) No assignment of this policy shall be valid, unless notice 
of such assignment shall be furnished this associaton within 
thirty days after its execution; and any claim made under this 
policy by an assignee shall be subject to proof of interest and 
verification of assignment. 

“(5) If the representations upon which this policy is granted 
he not true, or if the conditions of said policy be not in all re- 
spects observed, or if said policy shall in any way be assigned, 
sold, mortgaged. or otherwise parted with, or if any erasure or 
alteration shall be made in said policy, except by indorsement 
signed by the president or secretary, this policy shall thereupon 
become void; and whenever for any cause this policy shall ter- 
minate, all premiums previously paid shall be forfeited to the 
association. No suit shall be brought nor action commenced 
against said association under this policy until ninety days after 
it has become due, nor after six months from the time when the 
right of action shall accrue. 

“In witness whereof, the Southern Mutual Aid Association has 
by its president and secretary signed and delivered this policy at 
Birmingham, Ala., Aug. 24, 1896. 

“TSigned] W. M. Dodd, President. 

‘(Corporate Seal.] 

“W. A. Stowe, Secretary. 


“{On reverse side :—] 

(6) No sick benefits will be paid until five weeks after all 
back dues are paid up, provided a member owes two weekly pay- 
ments, and meinbers will not be allowed to pay back dues when 
sick. 

(7) The member must be alive and in sound health when this 
policy is delivered. This policy may for sufficient cause be can- 
celed at any time, and possession of this policy, when canceled, 
shall not be deemed to bind the association. 

(8) Sick beneficiaries are entitled to benefits only when con- 
fined to their beds for seven consecutive days. No more than 
twelve weeks will be paid in any twelve consecutive months. 

“(9) No benefits will be paid in case of sickness or death from 
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intemperance or immorality, nor disease contracted before join- 
ing the association ; neither will sick benefits be paid for women 
in confinement, menstrual sickness or uterine diseases. Only one- 
half of the stipulated sum will be paid for sickness or death 
caused by any pulmonary disease or rheumatism within eighteen 
months from date of this policy. Members will be required to 
furnish a physician’s certificate satisfactory to the association 
every week during sickness. In case of mistake or misstatement 
in age, the association can only be held liable for the amount on 
its tables at the proper age, and the beneficiaries must prove the 
proper age satisfactorily. 

“(10) Agents (which term includes superintendents and as- 
sistant superintendents ) are not authorized and have no power to 
make, alter or discharge contracts, or waive forfeitures, or to 
receive premiums on policies in arrears more than four (4) 
weeks, or to receipt for same in the pr emium receipt book; and 
all such arrears given to an agent shall be at the sole risk of ‘those 
who may pay them, and shall not be credited upon the policy, 
whether entered in the receipt book or not. But a written appli- 
cation may be made ior the revival of the policy, upon a form 
provided by the association. 

“(11) It is also hereby stipulated and agreed that in case the 
member holding this policy shall come to his or her death by his 
or her own hand, whether sane or insane, that this association 
shall not be held liable for any amount. 

(12) This association reserves the right to make assessments. 
lf from any cause this policy is four weeks in arrears, it becomes 
lapsed, and all moneys paid on same are forfeited to the associa- 
tion. No physician’s certificate will be received in proof of sick- 
ness who is not in actual attendance by visiting the member.” 

The defendant filed the following plea :— 

“(1) That it never was indebted in manner and form as al- 
leged in the said counts of the said declaration.” 

And also an amended plea, in lieu of the second plea, as fol- 
lows :-- - 

(3) The defendant, for plea to the second count of the plain- 
tifi’s declaration, says: That it is a corporation of the state of 
Alabama, and that it and its president and secretary were incor- 
porated under and derived their powers from part 2, title 1. 
chapter 3, paragraphs 1547 to 1552, of the Code of Alabama of 
1886, brought into the Code of Alabama of 1896 as chapter 28. 
article 3, paragraphs 1116-1121. That on October 25, 1901, the 
defendant corporation procured an amendment to its original 
charter, and in the amendatory declaration claimed and sought 
to obtain additional powers: ‘To purchase, own and convey real 
estate necessary for offices, not to exceed $100,000.00; to re- 
ceive conveyances of real estate for payment of debts due to the 
corporation; to issue certificates to, or agreements with, the 
members of the association upon the birth of any child, or upon 
disease, sickness, or physical disabilities of such member, whether 
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by accident, or otherwise; to pay money or render aid to him 
or to those dependent upon him, or any beneficiary designated by 
him, and to receive and collect from said members dues or as- 
sessments at stated intervals, for such agreements or certificates ; 
to accumulate a fund for meeting and providing for the payment 
of such certificates and to invest the money thus accumulated in 
bonds or other securities, or to lend the same on notes secured by 
mortgages.’ 

“The original purpose of the corporation, before amendment 
of its charter, was to comfort and assist all who might become 
members of the said association, morally, socially, and financially, 
to furnish financial aid to the sick and destitute members of this 
association in the form of a stated weekly indemnity in case of 
sickness, and a stated funeral benefit in the case of death, gradu- 
ated and determined by the amount of endowment secured and 
carried by each member upon his admission into the association. 
That pursuant to its powers the association has issued a large 
number of certificates for sick benefits, birth of child, or disease, 
sickness, or physical disability of its members, upon payment of 
the weekly dues assessed. That it has gone beyond its powers 
and issued certificates or policies of insurance, providing for the 
repayment to the holders of such certificates or policies, at the 
end of ten years from the issuance thereof, all the dues paid in 
during the ten years by the holder, less such weekly indemnity, 
sick benefits, etc., received by the member holding such certifi- 
cate or policy. ‘That the plaintiff herein is the holder of such a 
ten-year certificate or policy, which is the certificate or policy 
sued upon in this suit. That the defendant’s promise to repay 
to the plaintiff after the expiration of ten years the premiums 
paid in by said plaintiff upon the said certificate or policy held by 
him, less any sums drawn out by him for sick benefits, exceeded 
and went beyond the said powers granted it, and was therefore 
void. That the defendant’s promise, for which plaintiff paid it 
the premiums aforesaid, was a double one, to wit: To insure 
plaintiff against sickness and death for the period of ten years 
from the date of the issuance of the said certificate or policy to 
the said plaintiff. and at the expiration of the said period of ten 
years to return to the plaintiff the premiums paid by him, less 
any sums drawn out by said plaintiff for sick benefits. That 
defendant has weil and truly performed one part of the promises, 
to wit: That it has kept the said plaintiff insured for the period 
of ten years against sickness and death.” 

And also a plea, numbered 4, as follows :— 

“That it is a corporation organized and doing business under 
the laws of the state of Alabama, having been incorporated under 
and deriving all its powers from part 2, title 1, chapter 3, para- 
graphs 1547-1552 of the Code of Alabama of 1886, brought into 
the Code of Alabama of 1896 as chapter 28, article 3, paragraphs 
1116-1121. ‘That its principal place of business and the legal 
residence of all its officers is in the city of Birmingham, in said 
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state of Alabama. That the only powers or rights which it pos- 
sesses are those granted it by the general law under which it was 
incorporated, and by its charter and amendment thereto, which 
general powers and rights are set forth in full in the plea filed 
herein, numbered 3, which allegations of the said plea as to its 
powers and rights are hereby made a part hereof. That pursuant 
to its powers the defendant has issued a large number of certifi- 
cates, or policies for sick benefits, birth of child, or decease, sick- 
ness, or physical disability of its members, upon the payment of 
the weekly dues assessed. That it has gone beyond its powers 
and issued certificates or policies providing for the repayment to 
the holder of such certificates for ten years from the issuance 
thereof all the dues paid in during the ten years by the holder of 
such certificates or policy, less such weekly indemnity, sick bene- 
fits, etc., received by the member holding said cértificate or policy. 
That the plaintiff herein is the holder of one of the said ten-year 
policies, or certificates. That a suit was brought in the chancery 
court of Jefferson County, state of Alabama, against the Southern 
Mutual Aid Association, which association is the defendant in 
this suit, by Lula Boyd and others, for themselves and on behalf 
of such other holders of like ordinary benefit certfiicates or poli- 
cies, who would come in and make themselves parties, praying for 
an injunction prohibiting the said association or its officers or 
agents from paying out of the fund of said association any money 
or sums of money to the holders of said ten-year policies, or any 
of them, and from levying or collecting any additional or special 
assessment upon the policyholders for the special purpose of pay- 
ing the said ten-year policies, and to declare the action of the 
association in issuing the said ten-year policies ultra vires and 
void. That the said suit was appealed to the Supreme Court of 
Alabama, and that on May 9, 1906, the said Supreme Court of 
the state of Alabama made an order enjoining the said associa- 
tion or its officers or agents from paying out of the funds of the 
said association any money or sums of money due to the holders 
of the said ten-year policies, or any of them, or from levying or 
collecting any special or additional assessments upon the said 
ten-yeat policyholders to pay the said ten-year policies, and de- 
claring the action of the said association in issuing said policies 
ultra vires and void.” 

The defendant also filed a plea on equitable grounds, setting up 
substantially the same facts as are stated in plea numbered 4. 

The plaintiff demurred to each of the pleas except the first, 

upon the ground, among others, that the defense of ultra vires 
was not a defense to the action. The demurrer to these pleas was 
susta‘ned. 

The case was submitted to the circuit judge for decision upon 
the following agreed statement of facts :— 

“That plaintiff has paid to the defendant company the sum of 
fifty cents per week for a period of ten years, as premium on 
policy No. 57798, issued by the said company to the plaintiff on 
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the 24th day of August, 1896. That the defendant has received 
the said premium on the said policy. That the plaintiff paid the 
said premiums, relying on that provision in the said policy which 
promises to return said premiums, less all amounts drawn out 
by the plaintiff for sick benefits, at the expiration of ten years 
from the date of the issue of the said policy, if the said policy on 
said date be in force, and the plaintiff would not have paid said 
premiums, had he not believed that the promise contained in said 
clause would be carried out on the part of the defendant. That 
the plaintiff tendered a return of said policy after the expiration 
of ten years, and demanded a return to him of the said premiums 
paid in by him to the defendant company. These are agreed to 
be the facts, subject to all legal exceptions of both parties. 
Should the said judge decide that the plaintiff is entitled to re- 
cover from the defendant a part, but not all, of the sum paid in by 
him as premiums upon the said policy, because of the fact that 
said plaintiff has received a part of the consideration for which 
he paid his premium, to wit, the protection afforded by the policy 
for ten years in which it was in existence, and should decree that 
the plaintiff is entitled to recover that sum which in equity and 
good conscience belongs to him because of the fact that he has 
paid it to the defendant and has received therefor no consideration, 
and should the judge decide that the burden of showing what part 
of the premiums paid by the plaintiff went to pay for the protec- 
tion feature of the policies which he received, and what part 
went to pay for the investment feature of the policy which he did 
not receive, it is hereby agreed that the said defendant shall have 
the right to introduce evidence showing the disposition made by 
the defendant of the premiums paid by the plaintiff with refer- 
ence to the investment and protection feature of his policy.” 

The circuit judge then rendered the judgment for the plaintiff 
hereinbefore recited. A motion for a new trial was made and 
overruled. 

The assignments of error question the rulings of the court on 
the demurrer to the pleas, and on the motion for a new trial, 
which attacked the judgment as contrary to and unsupported by 
the law and evidence. 

[t appears that the defendant association was an Alabama cor- 
poration, organized and operating under the laws of that state. 

In the case of Boyd vs. Southern Mut. Aid Ass’n, 145 Ala. 167, 
41 South. 164, the Supreme Court of Alabama had under consid- 
eration the charter of this corporation, and a benefit certificate or 
policy similar to the one here sued on. The court held that the 
policy or certificate was ultra vires and void as to that part of it 
which provided for a return to the policyholder of the assessment 
at the expiration of a certain time, less benefits paid; such a pro- 
vision being ultra vires and destructive of mutuality of obligation. 
It is held in this case that the character of this corporation is very 
different from that of the ordinary private corporation. “It ap- 
pears to be strictly a trustee for its members, having no property 
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of its own, and having no object in the way of accumulating 
property and profits for itself, but only for the benefit of its mem- 
bers, in order to distribute the burden of individual misfortunes 
of a specific class among the entire membership.” 

In the case of Southern Mut. Aid Ass’n vs. Watson, 154 Ala. 
35, 45 South. 649, the Supreme Court of Alabama had before it 
an action at law similar to the one in the instant case. The head- 
note, in the Southern Reporter, is as follows: ‘Plaintiff paid 
dues to defendant corporation for sick benefit insurance; the 
certificate providing, if it continued in force for ten years, de- 
fendant would at the end of such time return to plaintiff the dues 
paid, less any sick benefits paid. Held, in an action to recover 
such money, plaintiff having received no sick benefits during the 
ten years, that plaintiff could not recover such money as money 
had and received for her, though the provision for return was ul- 
tra vires the corporation, there having been no fraud; the mis- 
take of supposing defendant had authority to make the agreement 
for return of the money being one of law, one dealing with a cor- 
poration being bound to take notice of its charter powers, the con- 
sideration being indivisible, and the insurance feature being a 
sufficient consideration.” This decision is by the Supreme Court 
of the state where the defendant corporation has its domicile, and 
seems to be in line with decisions which hold that members of 
mutual benefit associations are bound to take notice of the char- 
ter powers of such associations. 

In the case of Montgomery vs. Whitbeck, 12 N. D. 385, 96 N. 
W. 327, it is held that: “Every person applying for insurance 
and membership in a mutual insurance company must take no- 
tice of the law of the state under which it is organized and is 
authorized to do business. This statute, the articles of incorpo- 
ration, by-laws, application for insurance, and the policy each be- 
come parts of the contract and binding on the member.” See 1 
Bacon’s Benefit Societies and Life Insurance, c. 161; Wood on 
Insurance (2d Ed.) c. 538, and note 2. 

Plaintiff had the benefit of insurance for ten years and we 
think under the circumstances an action for money had and re- 
ceived does not lie, as it does not appear that the consideration is 
severable. 1 Chitty on Pl., bottom p. 467; Clark on Contracts, 
775; Phoenix Mutual Life Ins. Co. vs. Baker, 85 Ill. 410. 

We are of opinion that the court erred in sustaining the de- 
murrers to the third and fourth pleas, and that the plaintiff was 
not entitled to recover under the count for money had and re- 
ceived. In following the Alabama decisions in this case, in- 
volving an Alabama corporation and the Alabama law, we do 
not wish to be understood as indorsing the views of that court 
upon the general question of the availability on the part of a cor- 
poration of the plea of ultra vires, where benefits have been re- 
ceived by it under a contract. See Chewacla Lime Works vs. 
Dismukes, 87 Ala. 344, 6 South. 122, 5 L. R. A. 100. Our views 


on this question are expressed in the case of McQuaig vs. Gulf 
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Naval Stores Co., 56 Fla. 505, 47 South. 2, 131 Am. St. Rep. 160. 

The judgment below is reversed, and the case remanded for 
further proceedings. 

Taylor and Parkhill, JJ., concur. 

Whitfield, C. J., and Shackleford and Cockrell, JJ., concur in 
the opinion. 
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SUPREME COURT OF MICHIGAN. 





KNIGHTS OF THE MODERN MACCABEES 
US. 


SHARP.* 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY— 
RIGHT TO OBJECT. 

Where a mutual benefit insurance policy names the mother of certain 
children as the beneficiary, and she dies, and the children, by the 
rules of the association, take her place, they have such an interest in 
the policy that they may object to a change of beneficiary, upon the 
ground that the insured is mentally incapable. 

{For other cases, see Insurance, Cent. Dig. § 1975; Dec. Dig. § 796.] 


MUTUAL BENEFIT INSURANCE—RIGHTS OF BENEFICIARY. 


Where the parents of ‘children each take out insurance policies in a mutual 
benefit association, naming themselves reciprocally as beneficiaries, 
and agreeing that in case of death of either party, the policy shall run 
to the children and never be changed, such children do not acquire a 
sufficient interest under the contract to compel its enforcement. 

[For other cases, see Insurance, Cent. Dig. § 1975; Dec. § 796.] 


iad a BENEFIT INSURANCE—WHO MAY BE BENEFICIAR- 


The aa of husband and wife is sufficient to entitle the wife to be 
beneficiary in an insurance policy. 
{For other cases, see Insurance, Cent. Dig. $$ 1929-1931; Dec. Dig. § 767.] 


Appeal from Circuit Court, St. Clair County, in Chancery ; 
Eugene F. Law, Judge. 

Bill of interpleader by Knights of the Modern Maccabees 
against Melinda Sharp and John L. Clink, guardian for Lena 
Sharp and others. Defendant Melinda Sharp appeals. Judgment 
reversed. 


Argued before Bird, C. J., and Ostrander, Brooke, Blair, and 
Stone, JJ. 


WILLIAM E. Brown, for Appellant Melinda Sharp. 
Frank T. Wotcort, for Appellees Lena Sharp and others. 


* Decision rendered, Dec. 7, 1910. 128 N. W. Rep. 786. 
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Joun B. McIiwatn, for Appellee Knights of the Modern Mac- 

cabees. 
OsTRANDER, J. 

The issues raised by the answers to complainant’s bill of inter- 
pleader are sufficiently indicated in the opinion of the learned 
trial judge, as follows: “On July 23, 1896, Asa B. Sharp and his 
first wife, Minnie D. Sharp, lived in the village of Yale, St. Clair 
County, Mich. At that time he was thirty years of age and his 
wife twenty-eight. They had five small children. He was a 
laboring man, and his family was dependent on his earnings for 
support. Some time prior to the above-named date, the husband 
and wife entered into a contract by the terms of which he agreed 
he would take out a policy of insurance in complainant order in 
which his wife should be named as beneficiary and so remain dur- 
ing her life and his, and, in case his wife should die before he 
did, that their children should always remain the beneficiaries ; 
the wife agreed she would take out a policy of insurance in the 
Ladies of the Maccabees, a woman’s fraternal benefit association, 
in which her husband should be named as beneficiary, and so 
remain during his life and hers, and in case her husband should 
die before she did, that their children should always remain the 
beneficiaries. The consideration for this agreement on the part 
of each was the promise made by the other. The object of this 
mutual agreement was the protection of the children. The tes- 
timony of one witness, Grace O’Dell, goes to the extent of tending 
to show the existence of this contract prior to the time the policies 
were issued to the husband and wife, as hereinafter stated, while 
three other witnesses testify to having heard the husband and 
wife, in the presence of each other, state what their contract in 
this regard had been after or about the time of the issuance of 
the policies. On July 23, 1896, a policy for $1,000 was issued by 
complainant association to Asa B. Sharp, in which his wife was 
named as beneficiary, and on the same date a policy of like amount 
was issued by the Ladies of the Maccabees to Minnie D. Sharp in 
which her husband was named as beneficiary. After these poli- 
cies were taken out, Asa B. Sharp was laid up for a time with 
sickness, and was unable to earn money to support his family and 
to keep up his assessments, or his wife’s assessments, on these 
policies of insurance. it appears from the testimony, that during 
this time, Minnie D. Sharp, relying on the agreement with her 
husband, as heretofore recited, went out washing, housecleaning, 
and doing other work in order to obtain money to support the 
family and to keep up the assessments on these policies, and it 
appears that she did for a time, at least, pay some of the assess- 
ments on her husband’s policy. On January 1, 1902, Minnie D. 
Sharp deceased, and the proceeds of her policy in the Ladies of 
the Maccabees was paid to her husband, Asa B. Sharp, who had 
remained the beneficiary in her certificate since the time it was 
issued. On August 17, 1904, Asa B. Sharp married Melinda 
Sharp, now his widow. At this time she was a widow with sev- 
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eral children, living on her own farm in Lapeer County, Mich. 
On April 19, 1906, Asa B. Sharp signed a paper revoking his 
former designation of beneficiary in his policy, and designated 
Melinda Sharp, his wife, as the new beneficiary. At the time he 
did this he was sufficiently sound in his mind to know who was 
his former beneficiary, to know to whom payment of benefits 
would be made in case of his death without any change in his 
certificate, to know and keep in mind his minor children, who were 
dependent upon him. He had been sick before this date, and had 
not fully recovered his physical strength, and perhaps, not his 
normal mental powers, but he was sufficiently strong and sound 
mentally to transact and understand ordinary business affairs. 
Asa B. Sharp surrendered his first certificate, and on May 8, 1906, 
a new one was issued to him by complainant association in which 
claimant, Melinda Sharp, was named as beneficiary, and she re- 
mained as such designated beneficiary up to the time of her 
husband’s death.” He concludes that each of said mutual pro- 
mises was good consideration for the other, and that on the death 
of Minnie D. Sharp the agreement became fully executed on her 
part and the husband concluded from changing the beneficiary in 
his policy. 

Two questions are presented, being, first, whether the parol 
agreement alleged to have been made by and between Asa B. 
Sharp and his first wife, Minnie, was in fact made; and, second, 
whether, if made, Asa was thereby precluded from making a 
change of beneficiary. 

1. As to the question of fact, it is to be considered that the 
certificates issued by complainant have no value during the life 
of the assured except the value of the right to keep them in 
force. There is no cash or other surrender value, and default 
in the payment of the assessments which are levied avoids the 
contract. An agreement by the assured that he will never change 
the beneficiary named in his certificate is of no value to any one, 
unless the assessments are paid to the time of his death. The 
evidence relied upon to prove a mutual agreement between Asa 
Sharp and his wife Minnie, that neither would ever change the 
beneficiaries named in their respective certificates, is exceedingly 
vague and unsatisfactory and is found in the testimony of wit- 
nesses who attempt to tell of conversations and. statements made 
in their presence by one or both of the contracting parties. The 
desire of both the husband and wife to make some provision for 
each other and, directly or indirectly, for their children is mani- 
fested by their becoming members of complainant, taking out the 
certificates, and paying assessments. The statements and con- 
versations related by the witnesses evidence little, if anything, 
more than this. It is true that one or more witnesses testify to 
a conclusion that an agreement existed between the husband and 
wife that the certificate held by the survivor of them should be 
payable to the children. For example, a witness testified: “Mr. 
and Mrs. Sharp agreed before me, in my presence, that they 
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should take out insurance in the Maccabees, his drawn to her and 
hers to him as long as they lived, and after her death his should 
run to the children, and after his death hers should run to the 
children, and never should be changed.” But when they detail 
what was said it amounts to little more than the statement of facts 
already related, namely, that by the terms of the certificates, and 
the laws of complainant, the certificates, if in force at the death of 
either, would benefit either the survivor or the children, and, if 
the survivor, then, indirectly, the children also. This testimony 
gains no extended meaning from the fact that either paid assess- 
ments levied upon the other at the cost of personal labor and in- 
convenience. In doing so, especially during the sickness of one 
of them, only ordinary self-interest was served. It is a fair, if 
not a necessary, inference from the testimony that the husband 
paid the assessments upon both certificates except upon occasion 
or occasions when he was ill, when his wife, Minnie, paid them. 
Nor does the testimony acquire any extended or peculiar meaning 
from the fact that upon the death of Minnie, Asa received the 
benefit of the fund payable according to her certificate. He was 
the beneficiary named in the certificate. In other words, there is 
nothing peculiar in the facts that a husband and wife each took 
out a certificate payable to the other, that either paid assessments 
upon both certificates, and that the husband, after the death of the 
wife, received, what her certificate promised him, the death bene- 
fit. They are material facts here only upon the theory that they 
occurred in the carrying out of mutual promises, the making of 
which must be otherwise established. It seems that in the contest 
made before the complainant’s tribunal the minors asserted as 
reason for refusing payment to the beneficiary named in the 
policy that their father, the assured, was not mentally competent 
to make a change of beneficiaries, and they asserted no other rea- 
son. This, also, was one of the issues of fact raised by the answer. 
This was an issue the children could rightfully raise since, after 
the death of their mother, they were, by the rules of complain- 
ant, the contract beneficiaries. Grand Lodge, etc., vs. McGrath, 
133 Mich. 626, 95 N. W. 739; Grand Lodge, etc., vs. Frank, 133 
Mich, 232, 94 N. W. 731. It is significant that both grounds for 
contest were not asserted before the suit was begun. 

2. Assuming the mutual promises never to change beneficiaries 
to have been made as is claimed, upon what theory may the 
children enforce the contract? No promise was made to them or 
any of them, no consideration for the promise moved from them. 
The agreement related to no fund in existence. No trust was 
created. I find no reason for thinking that the parties were not 
at liberty, at any time, to revoke their promises. It is true that 
after the death of the mother there could be no mutual revocation, 
but, unless some legal interest in the performance of the promise 
vested in the children when the promise of the father was made, 
such interest never vested. 

It is the general rule in England that a third person cannot be- 
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come entitled by the contract itself to demand the performance of 
any duty under the contract. Pollock, Prin. of Contracts (7th 
Ed.) 199. The rule, contracts creating trusts aside, is the same 
whether such enforcement is attempted at law or in equity. Ibid, 
213. In this state the English rule has been followed when the 
attempted enforcement of the contract by a third person was at 
law. Pipp vs. Reynolds, 20 Mich. 88; Turner vs. McCarty, 22 
Mich. 265; Hicks vs. McGarry, 38 Mich. 667; Hunt vs. Strew, 
39 Mich. 368; Hidden vs. Chappel, 48 Mich. 527, 12 N. W. 687; 
Edwards vs. Clement, 81 Mich. 513, 45 N. W. 1107; Linneman 
vs. Moross’ Estate, 98 Mich. 178, 57 N. W. 103, 39 Am. St. Rep. 
528. There is a well recognized exception to the rule in England 
as to the provisions contained in a settlement made upon and in 
consideration of marriage, for the benefit of children to be born 
of the marriage. Whether there is, in that jurisdiction, any other 
or further exception may be doubted. Tweddle vs. Atkinson, 1 
B. & S. 393, 30 L. J. Q. B. 265. See, also, Exchange Bank of St. 
Louis vs. Rice, 107 Mass. 37, 9 Am. Rep. 1; Marston vs. Bigelow, 
150 Mass. 45, 22 N. E. 71, 5 L. R. A. 43; and, generally, Pollock, 
Prin. of Contracts (7th Ed.) chapter 5; Harriman on Contracts 
(2d Ed.) pp. 121-216; 9 Cyc. pp. 374-385. The contention of 
appellees is that the principle underlying the English exception to 
the rule should be extended, at least in equity, so as to support the 
enforcement by children of contracts made by their father or 
mother, with each other or with strangers, for their benefit, and 
Buchanan vs. Tilden, 158 N. Y. 109, 52 N. E. 724, 44 L. R.A 
170, 70 Am. St. Rep. 454, is cited and relied upon. The courts of 
New York do not follow the English rule. In the case cited, a 
woman was permitted to recover in an action at law a sum of 
money which defendant had promised her husband to pay to her 
upon a consideration moving from the husband and others to the 
defendant and others. The sum of money promised to be paid 
to the wife was $50,000. The trial court gave her judgment. The 
appellate division of the Supreme Court reversed the judgment 
and the Court of Appeals reversed the appellate division by a 
vote of four to three of the judges. It will be discovered from 
the opinion that the points involved, and concerning which the 
judges disagreed, were whether the promise made by the defend- 
ant to the third person was upon a valid consideration, and 
whether the promisee had a legal interest that the contract be per- 
formed in favor of the plaintiff. If these things appeared, then, 
under the rule laid down in Lawrence vs. Fox, 20 N. Y. 268, and 
Durnherr vs. Rau, 135 N. Y. 219, 32 N. E. 49, plaintiff was entit- 
led to enforce the contract at law. The majority opinion con- 
cludes with the statement, that “the case a bar is decided upon 
its peculiar facts. We do not hold that the mere relation of hus- 
band and wife alone constituted a sufficient consideration to enable 
the plaintiff to maintain this action. We deem it unnecessary to 
decide that question at this time. What we do hold is that the 
equities of the plaintiff’—her interest as an adopted child who, in 
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conscience and equity, but not legally, was entitled to a share of 
the fund sought to be recovered and which was recovered by 
defendant with the aid of plaintiff’s husband— “were such that, 
when considered in connection with the duty of her husband to 
provide for her future, and with that purpose in view the money 
was procured for the defendant to institute and pursue the neces- 
sary litigation to secure the fund to which her equities related, 
they, all taken together, were sufficient to sustain the plaintiff’s 
action,” 

It cannot be said that the decision sustains appellees’ contention, 
and we are referred to none in which the general rule in force here 
is recognized which does sustain it. The general rule in this state 
is regarded as settled. I see no reason for saying that it is not 
the same in proceedings at law and in equity. To what extent 
and under what circumstances an exception to the rule should be 
recognized in favor of the enforcement by children of contracts 
(other than those creating trusts), made for their direct or in- 
direct benefit, by persons nearly related to them or by those sus- 
taining the duty to provide for them, is a subject which needs to 
be considered no further than this, that the mutual promises of 
a father and mother, who each hold the certificate of a beneficial 
association in which the other is named as beneficiary, never to 
change the beneficiaries so named, create no legal or equitable in- 
terest of the children in the fund derived on the death of the 
surviving parent, although, if no such change had been made, they 
would have been the legal beneficiaries, and although the mutual 
promises of the parents contemplated that in such case they should 
be the legal beneficiaries. 

The case presented is ruled precisely as it would be ruled if the 
children, in the lifetime of the father, were seeking specific per- 
formance of the alleged contract or an injunction to restrain a 
threatened change of beneficiaries. It may be added, although 
the suggestion relates rather to the facts than to the law, that the 
children, appellees, appear. to have no particular claim, as against 
the appellant, to equitable consideration. It is not claimed that 
appellant knew of any arrangement between her husband and his 
former wife about life insurance. His relation to her is a sufficient 
reason for insuring his life for her benefit. If instead of pur- 
suing the method of substituting one beneficiary for another, he 
had refused to pay assessments, thus permitting the original cer- 
tificate to lapse, and procured one in which appellant was named as 
beneficiary, it is clear that her right to any fund derived therefrom 
and from his death, would be unassailable. 

The decree below, except as to the provision for costs to com- 
plainant, is reversed, and a decree will be entered in this court for 
the payment of the fund to the appellant, who will recover of the 
appellees the costs of both courts. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


SULLIVAN ert AL. 


US. 


MARONEY et AL.* 


LIFE INSURANCE—CHANGE OF BENEFICIARY. 


Where a contract of insurance is made payable to designated beneficiaries, 
and prescribes a procedure for divesting their interest, in favor of 
another beneficiary, such interest can be divested, in the absence of 
an assignment by the beneficiaries themselves, only by following the 
procedure so prescribed. 


{For other cases, see Insurance, Cent. Dig. §§ 166, 471; Dec. Dig. § 203.] 
LIFE INSURANCE—ASSIGNMENT OF RIGHTS OF INSURED— 
EFFECT. 


Where a contract of life insurance is payable primarily to designated bene- 
ficiaries, and on a certain contingency to the estate of the party 
whose life is insured, an assignment by such party of his right, title, 
and interest in the policy will convey only the contingent interests of 
his estate. 


{For other cases, see Insurance, Cent. Dig. §§ 166, 471; Dec. Dig. § 203.] 


FORMER DECISION DISTINGUISHED. 
Landrum vs. Knowles, 22 N. J. Eq. 594, distinguished. 


Appeal from Court of Chancery ; Garrison, Vice Chancellor. 

Bill by Dennis J. Sullivan and others against John F. Maroney 
and others. Decree for complainants (73 Atl. 842), and defend- 
ants appeal. Affirmed. 


Mark A. SULLIVAN, for Appellants. 
Merrit LANE, for Respondents. 


PARKER, J. 

The contest is over the proceeds of an insurance policy on the 
life of Margaret Cahill, deceased. By the terms of the policy the 
company agreed to pay its amount to Dennis, Edward, Katie, and 
William, children of said Margaret, share and share alike “(or to 
such other beneficiary or beneficiaries as may be designated by the 
insured as hereinafter provided) if living, otherwise to the in- 
sured’s executors, administrators or assigns,” upon making proper 
proof of loss, etc. No such other beneficiary was designated as 
provided by the policy, and so far the status of the named children 
as original beneficiaries remains unchanged. The complainant 
Sullivan is their next friend in the litigation, they being infants, 
and the proceeds of the policy were awarded to him by the court 
below, overruling the claim of Marie Schaefer (now McCabe) as 
assignee of the policy, or, to state her position more correctly, 


* Decision rendered, Nov. 14, 1910. 78 Atl. Rep. 150. Syllabus by the Court. 
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overruling her claim to be substituted beneficiary by virtue of a 
writing signed by Margaret Cahill, the insured, and her husband. 
This writing is set out in full in the opinion of the Vice Chancel- 
lor, and is manifestly drawn to comply not with the provisions of 
the policy for change of beneficiary, but with those relating to 
assignment, properly so called; and there can be little question, in 
view of its heading and the directions for attaching it to the 
policy immediately following, as well as its language, that it was 
written on a form issued by the company. We agree with the 
Vice Chancellor that this paper must be treated as an assignment, 
and is not available to effect a change of beneficiary, and are 
satisfied to rest our decision in this respect on his opinion. We 
also agree, and for the reasons and on the authorities given by the 
Vice Chancellor, that as a general rule the interest of a beneficiary 
is vested and cannot be divested by an assignment of the policy 
by the assured. 

It remains but to consider the effect on this case, if any, of 
Landrum vs. Knowles, 22 N. J. Eq. 594, which was decided in 
this court. The facts of that case are fully set out in the opinion 
of Vice Chancellor Garrison in the case at bar, and therefore need 
not be repeated here. The decision went upon the ground that the 
children were named as beneficiaries in a policy taken out by their 
mother on her husband’s life, and that all premiums paid by their 
mother inured to their benefit as a gift, and entitled them to the 
cash value of the policy at the time of the assignment to Knowles, 
but that such assignment indicated plainly her intention that the 
gift cease at that point. Commenting on this decision the Vice 
Chancellor apparently considered that it would require him to de- 
cide this case in favor of appellant Schaefer- McCabe, the assignee. 
if the Landrum children were entitled directly under the policy as 
beneficiaries, and intimates that Chief Justice Beasley, who de- 
livered the opinion of this court, was in error in so treating them, 
and that the legal beneficiary was the mother as voluntary trustee 
for the children, whose gift to them would be supported only to 
the extent, adopting the Vice Chancellor’s language, that it was 
effectuated. We incline to think that it was neither error nor in- 
advertence that caused the eminent Chief Justice to say that the 
Landrum policy by its terms was payable to the children (22 N. J. 
Eq. 596) ; but this view does not lead us to a reversal of the decree 
now sub judice, for we think this case may readily be distinguished 
from Landrum vs. Knowles on other grounds. 

The provision of the Cahill policy regarding payment of death 
claim is clearly drawn, and the various interests accurately distin- 
guished. The company agrees to pay certain children by name, 
if living (subject to change of beneficiary by prescribed procedure 
not now in question, because no such change was made) ; other- 
wise (i. e., in case of such children or such substituted beneficiary 
predeceasing Margaret Cahill), to her executors, administrators 
or assigns. As the learned Vice Chancellor himself points out: 
“There were, therefore, always two sets of interests in this policy 
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—-the beneficiaries (who would get the money if they were living 
at the death of the insured), and the representatives of the insured 
(to whom the money would come if the insured outlived the bene- 
ficiaries). Each of these interests was undoubtedly subject to as- 
signment. Neither one could, in my view, assign anything except- 
ing that which would come to that one; and the assignment of 
neither could possibly impinge upon the rights of the other. In 
other words, the beneficiaries, if of age, could undoubtedly assign 
their interest under the policy, and the insured could undoubtedly, 
as against her estate and so as to bind it, assign that interest, i.e. : 
the interest which would come to her estate.” To these views 
we cordially subscribe, and think they are decisive of the case, and 
that the delimitation of these two sets of interests and the different 
provision for their transfer suffice to distinguish this case from 
Landrum vs. Knowles where there was no such specific separa- 
tion, and no distinction made between assignment and change of 
beneficiary. 

Equitable questions are conspicuously absent from this case 
also. No question of fraud, or of mistake in making out either the 
policy or the assignment, is raised. The controversy is not over 
what the parties did or intended to do, but, what they did being 
conceded or conclusively shown, the dispute is over the effect of it. 

Mrs. McCabe stands squarely on her legal rights as an assignee, 
and as such could receive by assignment only what Mrs. Cahill 
had, under the policy, to give, which was the contingent interest 
of Mrs. Cahill’s estate in default of the children surviving her. 
If it had been intended to work a change of beneficiary, the me- 
thod of doing so was clearly pointed out and should have been 
followed. The paper that was executed being not a change of 
beneficiary but an assignment, and by its very terms conveying 
only the right, title, and interest of Mrs. Cahill, is conclusive of 
the intent of the parties and should not be extended by construc- 
tion. 5 

It appears, then, that in the Landrum Case there was only one 
beneficial interest contemplated by the policy; here, then, are two. 
In the Landrum Case the word “assignment” fairly covered any 
transfer of rights in the policy; here, a change of beneficiary is 
specifically so treated, and subjected to a special procedure, while 
“assignment” relates to a transfer of the residual interest of the 
insured’s estate. In the former case the assignment, if not 
by a beneficiary, was by one having a distinct standing by reason 
of payment of premiums and not by the insured; here the assign- 
ment is by the insured herself. In that case the form of the as- 
signment does not appear ; here it specifically is an assignment of 
such right, title, and interest as Margaret Cahill had in the policy. 
For these reasons we think that Landrum vs. Knowles does not 
apply, and that the case falls within the general line of authorities 
cited by the Vice Chancellor. 

The decree will accordingly be affirmed. 


Le Vol. XL.—21. 
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Note by the Editor of the Insurance Law Journal. 


There is an interesting phase of this case not noticed in the opinion. 
The assignment conveys all the right, title and interest of the assignor. 
Among other rights of the insured was that of changing the beneficiary, 
whose value was a most important one. Did not the assignment transfer 
the power to make such change to the assignee? In Travelers Ins. Co. vs. 
Healey, 164 N. Y. 607, the policy provided for its conversion into cash 
at the option of the holder. Such conversion would cut off the con- 
tingent rights of the beneficiaries. But it was held by the court that an 
assignment carried with it the exercise of this power by the assignee. A 
contrary doctrine, however, was held in Stevens vs. Ins. Co., 26 Tex. Civ. 
App. 156, and Entwistle vs. Ins. Co., 17 Pa. Superior Ct. 180. If the 
right to change was thus conveyed, the question would seem to be as to 
the intention of the parties as expressed in the instrument. Under policy 
provisions like that in question the beneficiary has no vested interest. 
He is virtually a mere nominee to receive the insurance money unless it 
be otherwise disposed of. Hopkins vs. Assur. Co., 40 C. C. A. 1; Robin- 
son vs. Ass’n, 68 Fed. 825; Cellery vs. Ins. Co., 57 N. Y. App. Div. 227. 
His interest rests as it were on the interest of the original insured, whose 
nominee or representative he is. The contract remains the property of 
the latter. When that property was transferred, was it not the intention 
of the parties to cancel all rights of the insured or of those claiming 
through him? If so, was not the failure due to the neglect of the as- 
signee to change the beneficiary in the formal manner provided in the 
policy? The general rule is that such formal provisions must be rea- 
sonably complied with. But where the company fails to object, the parties 
in interest usually may not on the ground of defective formality. Dief- 
fenbach vs. Ins. Co., 61 Md. 370; Burgess vs. Ins. Co., 535 S. W. 602. 
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SUPREME COURT OF MONTANA. 


BEIRNE 
US. 


MODERN NAT. RESERVE* 


ACTION ON MUTUAL BENEFIT CERTIFICATE—SUFFICIENCY 
OF EVIDENCE. 


In an action on a mutual benefit certificate, where plaintiff alleged that 
insured, at his death, was a member of defendant association, in good 
standing, and defendant denied such allegations and alleged affirma- 
tively that insured had failed to pay or tender his monthly dues for 
certain months, thereby being suspended from membership, and plain- 
tiff by reply alleged that the dues for one of such months were paid, 
but admitted that the dues for the other months in question were 
not paid, ‘alleging that tender of such dues was made and refused, 
there was nothing for defendant to do but to rebut, if it could, any 
evidence as to tender, the default in payment of dues under the by- 
laws having resulted, ipso facto, in suspension of the member, and, 
where plaintiff rested her case without attempting to prove the tender, 
nonsuit was properly granted. 


{For other cases, see Insurance, Dec. Dig. 825.] 
* Decision rendered, Dec. 7, 1910. 111 Pac. Rep. 1032. 
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Appeal from District Court, Silver Bow County; Jeremiah J. 
Lynch, Judge. 

Action by Jane Beirne against the Modern National Reserve. 
Judgment for defendant, and plaintiff appeals. Reversed and 
remanded for a new trial. 


Maury & TEMPLEMAN, for Appellant. 

J. L. Wines, for Respondent. 

SMirTH, J. 

This is an action on a certificate of insurance issued by the 
defendant, a mutual benefit association, to James Beirne, plain- 
tiff’s husband, upon his life, for her benefit. The issues in the 
pleadings are made substantially as follows: Plaintiff alleged in 
her complaint that Beirne at the time of his death was a member 
of the defendant association or order in good standing, having 
complied with all the requirements of the articles of association, 
and the by-laws, and performed all of the agreements and con- 
ditions on his part to be performed. Defendant denied this alle- 
getion and alleged affirmatively that Beirne had neglected to com- 
ply with certain by-laws of the association, in that he had failed 
to pay his monthly dues for December, 1908, and January, Feb- 
ruary, and March, 1909, and was thereby suspended from mem- 
bership. The allegation is that he had neither paid nor tendered 
the dues. By reply, plaintiff denied that the dues for December, 
1908, were not paid, and alleged that they were paid. She ad- 
mitted that the dues for January, February, and March, 1909, 
were not paid, and alleged as a reason therefor that “the defend- 
ant association prevented performance on the part of the deceased 
in those particulars.” Then, “in avoidance of the new matter in 
the answer,” she alleged in effect that tender of the dues was made 
aud refused. At the trial the plaintiff rested her case without 
attempting to prove the tender. Thereupon the defendant made a 
motion for a nonsuit. The court expressed the opinion that the 
motion should be granted, whereupon counsel for plaintiff asked 
leave to prove the affirmative matter set forth in the reply. After 
argument and without ruling on plaintiff’s request, the court 
granted the nonsuit. The plaintiff then asked leave to reopen her 
case and make the required proof. The court said: “I think I 
have no discretion in the matter, and the motion to reopen is de- 
nied.” Judgment was entered for the defendant, and plaintiff 
appeals therefrom. 

1. It is contended by the appellant that, in an action on a con- 
tract.of life insurance, it is not necessary for the plaintiff, in the 
first instance, to prove that the deceased was in good standing at 
the time of death. She asserts, through her counsel, that in order 
to make a prima facie case it is only necessary to produce the 
contract and prove the death, notice thereof to the insurer, non- 
payment of the amount mentioned in the policy, and that plaintiff 
is the beneficiary. We, however, are unable to decide the ques- 
tion in this case. The plaintiff admitted nonpayment of dues for 
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three months. Under the by-laws this default resulted, ipso facto, 
in suspension of the member. Plaintiff sought to excuse the ac- 
tual nonpayment by alleging a tender within time and refusal to 
receive. Under the issues as presented, there was nothing for 
the defendant to do, save to rebut, if it could, any evidence of- 
fered by the plaintiff as to tender. Until such evidence was pro- 
duced, it might rest. We think the district court ruled correctly 
on this point. 

2. It is urged that the court was in error in deciding that it had 
no discretion in the matter of allowing plaintiff to reopen her case 
and offer evidence of tenders made. We think this point is well 
taken. Such matters are always within the sound legal discre- 
tion of a trial court. 1 Thompson on Trials, § 343; State vs. De 
Hart, 38 Mont. 211, 99 Pac. 438; Dempster vs. Oregon Short 
Line R. R. Co., 37 Mont. 335, 96 Pac. 717; Butte Consolidated 
Mining Co. vs. Barker, 35 Mont. 327, 89 Pac. 302, 90 Pac. 177; 
Tyler vs. Healy, 51 Cal. 191. The court having held that it had 
no power to grant plaintiff’s request, she was of course precluded 
from appealing to its discretion. Tilton vs. Beecher, 59 N. Y. 
177, 17 Am. Rep. 337; Heinlen vs. Cross, 63 Cal. 44. 

It is suggested that counsel for the plaintiff was trifling with 
the court. The record does not so disclose, and we should hesi- 
tate to so believe. We are inclined to the opinion that the court 
should have allowed plaintiff to reopen her case. See Roach vs. 
Rutter, 40 Mont. 167, 105 Pac. 555. No substantial right of the 
defendant would have been prejudiced by such action. Causes 
should be tried on the merits whenever it is possible to do so. It 
is the policy of the law. 

The judgment is reversed, and the cause remanded for a new 
trial. 

Reversed and remanded. 

Brantley, C. J., and Holloway, J., concur. 
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SUPREME COURT OF WISCONSIN. 


BAUMANN 
US. 


METROPOLITAN LIFE INS. CO.* 


LIFE INSURANCE—NONPAYMENT OF PREMIUMS—EFFECT. 

Where the beneficiary in a life policy stipulating for the payment of pre- 
miums at the home office or to persons authorized to receive payments 
at other places went to an agent of insurer authorized to receive 
_Payments of premiums, and offered to pay a premium before maturity. 


° * Decision rendered, Dec. 6, 1910. 128 N. W. Rep. 864. 
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_ but was deterred from making such payment by the statements of the 
agent which induced an honest belief that a failure to then make the 
payment or tender would not forfeit the policy, the nonpayment of 
the premium did not foreit the policy. 

{For other cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 
§ 388.] 


NONPAYMENT OF PREMIUMS—FORFEITURE—ESTOPPEL. 


Where insurer canceled without right a life policy for the nonpayment of 
a premium, and the beneficiary was notified thereof, insurer was 
estopped from asserting that it did not properly inform her of the 
cancellation so as to relieve her from liability to tender subsequent 
premiums. 


{For other cases, see Insurance, Dec. Dig. § 371.] 


NONPAYMENT OF PREMIUMS—EXCUSE. 


Where a life policy is improperly canceled by insurer and the beneficiary 
has knowledge thereof, no duty devolves on her to tender subsequent 
premiums. 


{For other cases see Insurance, Dec. Dig. § 362.] 
Timlin, J., dissenting. 


Appeal from Circuit Court, Racine County; FE. B. Belden, 
Judge. 

Action by Francis M. Baumann against the Metropolitan Life 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

Action upon a life insurance policy which contained the follow- 
ing conditions: “Premiums are payable at the home office in the 
city of New York, but at the pleasure of the company suitable 
persons may be authorized to receive such payments at other 
places, but only on the production of the company’s receipt signed 
by the secretary and countersigned by the person receiving the 
payments.” ‘The contract between the parties hereto is com- 
pletely set forth in this policy and the application therefor taken 
together and none of its terms can be varied or modified nor any 
forfeiture waived or premiums in arrears received except by 
agreement in writing signed by either the president, vice-presi- 
dent, secretary or actuary, whose authority for this purpose will 
be delegated. No other person has or will be given authority.” 

Other facts are stated in the opinion. The jury returned a gen- 
eral verdict for plaintiff, and from a judgment entered thereon 
the defendant appealed. 


BLoopcoop, Kemper & Broopcoop (Jackson B. Kemper, of 
counsel), for Appellant. 

Fish & Storms, for Respondent. 

VINJE, J. 

The only error relied upon is that there were no facts proven 
to sustain a judgment in favor of plaintiff. 

There is evidence to sustain a finding of these facts: The 
policy was issued October 13, 1904, on the life of plaintiff’s hus- 
band, and the first semi-annual premium was paid. The second 
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semi-annual premium became due April 13, 1905. A short time 
prior thereto the plaintiff went to the office of the company and 
offered to pay the premium, saying that she had already paid it 
to a man she supposed to be the company’s agent, but had not 
received a receipt, and that she was ready and willing to pay it 
again. The office she went to was that of the district superin- 
tendent of the company, located in the Wolff Building, in Racine, 
and had the name “Metropolitan Life Insurance Company” on 
the door. This office was occupied by the district superintendent, 
Mr. John B. Comer, and the assistant superintendent. They had 
authority to receive, and receipt for, premiums. Plaintiff was 
unable to identify the man with whom she talked. She was told 
not to pay the premium then; that they would look the matter up 
and notify her. About the time the premium became due she 
went to the same office again, and told the man that she would 
like to pay the premium over again, for the agent had taken her 
money and had not given her a receipt for it. He thereupon told 
her he was not allowed to take it, but would notify the company 
and let her know about it. A week or so later she spoke to other 
agents of the company at her house, Fritz and Redfield. The 
latter came every month to collect premiums on an industrial 
policy she held in the same company. He told her he could not 
receive the premium, but would look it up and attend to it. She 
spoke to him right along about the matter and he gave her the 
same answer, and at last said he could not take the money be- 
cause he thought the policy had lapsed. On May 22, 1905, the 
policy was canceled on the books of the company for nonpayment 
of premium. The insured died August 16, 1908. The trial court 
instructed the jury as follows: ‘In order that she may recover 
in this action, the plaintiff must satisfy you, by the preponderance 
of the credible evidence, that she went to the defendant’s author- 
ized agent prepared to pay the premium in question, made known 
her desire to pay the same to such agent, and was only prevented 
or deterred from making such payment, or making lawful tender 
by conduct or statements on the part of such agent which reason- 
ably led her, the plaintiff, to honestly believe that failure to make 
such payment or such tender at such time would not be relied 
upon by the defendant to work a forfeiture of the policy, and 
that she relied upon such conduct or representation, and therefore 
did not make a payment or tender of the premium at that time.” 
In returning a verdict in favor of plaintiff under this charge and 
the evidence, the jury in effect found that plaintiff went to an 
agent of the defendant authorized to deal with her on the sub- 
ject; that she offered to pay him the premium before it became 
due; that she was deterred from making such payment by con- 
duct or statements on the part of such agent which induced in 
her an honest belief that a failure to then make the payment or 
tender would not be relied upon by the company to work a for- 
feiture of the policy. We cannot say that such a finding rests 
upon evidence so unsatisfactory that this court can set it aside. 
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It is true there is a conflict in the evidence, but the jury resolved 
such conflict in favor of the plaintiff, and we cannot disturb the 
result they reached. The conflict consisted mainly in the denial 
by the superintendent, Comer, that he had ever had such con- 
versations with plaintiff as she testified were had by her with 
some one in his office, and in the testimony of the agent Redfield 
that he had called upon her at her house to collect the premium 
but that she refused to pay it, and also in the testimony of an 
agent, Geise, who said that she had told him her husband had 
canceled the policy. 

It is urged that the plaintiff was not credibly informed that the 
policy had not been canceled by the company. It is an admitted 
fact, however, that the company did cancel the policy on the 22d 
of May, 1905, for nonpayment of premium, and it cannot now be 
heard to say that it did not properly or credibly inform her of 
the fact. The information did come to her, and it was true. 
That is enough. After the policy was canceled and the plaintiff 
had knowledge thereof no duty devolved upon her to tender 
subsequent premiums. Guetzkow vs. Michigan Mut. L,. Ins. Co., 
105 Wis. 448, 81 N. W. 652; Langnecker vs. Trustees A. O. U. 
W., 111 Wis. 279, 87 N. W. 293, 55 L. R. A. 185, 87 Am. St. Rep. 
860; Wuerfler vs. Trustees W. O. D. 116 Wis. 19, 92 N. W. 433, 
96 Am. St. Rep. 940; J. I. Case T. M. Co. vs. Johnson, 140 Wis. 
534, 122 N. W. 1037. Plaintiff remitted from the verdict the 
amount of the unpaid premiums from April, 1905, to the date 
of death of insured, with 6 per cent interest from the time each 
became due according to the terms of the policy. 

Judgment affirmed. 

Timlin, J., dissenting. 


ST. LOUIS COURT OF APPEALS. 


MIssoURI 


LOVE 
US. 
HARTFORD LIFE INS. CO* 


NATURE AND SCOPE OF REMEDY. 

The right of interpleader does not exist where the party seeking the re- 
lief has placed himself under an independent liability to either of the 
claimants, beyond the liability which arises from the title to the 
property or fund in controversy. 

[For other cases, see Interpleader, Cent. Dig. § 12; Dec. Dig. § 10.] 


* Decision rendered, Nov. 29, 1910. 1382 S. W. Rep. 335. 
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PRIVITY OF TITLE BETWEEN CLAIMANTS—ASSIGNOR AND 
eae OF INSURANCE POLICY—RIGHT TO INTER- 
x 


The insured and the beneficiary assigned the policies to a creditor, and 
the assignment was consented to by the insurer, who agreed in writ- 
ting to pay the creditor, upon the death of the insured, the amount of 
his insurable interest. After the death of the insured the assignee 
brought action on the contract, but the insurer interpleaded, claim- 
ing that the original beneficiary was still asserting a right to a part 
of the proceeds of the policies. Defendant tendered the amount of 
the policies into court, and averred that it had no interest in the 
matter other than the payment of the amount to a person rightfully en- 
titled to it, and was thereupon discharged. Held, that there was priv- 
ity between the claimants, who each derived their rights from the 
same contracts of insurance made by the defendant with the insured, 
and that the defendant had a right to interpleader. 


[l‘or other cases see Interpleader, Cent. Dig. § 10; Dec. Dig. § 9.] 
PERSONS ENTITLED ~— PRIVITY OF ESTATE BETWEEN 
CLAIMANTS. 


The mere fact that a contractual relation exists between the complainant 
and one of the claimants to a fund under which the fund is re- 
quired to be paid to such claimant does not of itself defeat the right 
of interpleader where there is privity between the claimants. 


[For other cases, see Interpleader, Cent. Dig. § 10; Dec. Dig. § 9.] 


Appeal from St. Louis Circuit Court; George H. Williams, 
Judge. 

Action by Lacy M. Love, assignee of two policies of insurance, 
against the Hartford Life Insurance Company. From a judgment 
of interpleader ordering the discharge of the defendant, the plain- 
tiff appeals. Judgment of interpleader aftirmed, and cause re- 
manded for proceedings between the claimants. 


C. R. SKINNER, for Appellant. 
Jones, Jonrs, Hocker & Davis, for Respondeit. 


Norvont, J. 

This is a suit on two policies of life insurance, but the question 
for decision relates to defendant’s right of interpleader which is 
interposed in its answer. The court granted the relief prayed for 
in respect of this matter, directed the claimants to interplead for 
the fund which was paid into court, discharged defendant, and 
plaintiff prosecutes the appeal from that judgment. 

Defendant is an incorporated life insurance company, and it 
appears that it issued two policies of insurance, numbered 21261 
and 21262, of $1,000 each, on the life of Charles A. von Borcke 
in 1881. Both of these policies were made payable to Mary L. 
von Borcke, wife of the insured, who was denominated as the be- 
neficiary therein. Afterward, in August, 1906, the insured, 
Charles A. von Borcke, and his wife, Mary L. von Borcke, sole 
beneficiary under the policies, for value, assigned each of said 
policies in writing to plaintiff Love, a creditor of the insured, 
Charles A. von Borcke, and directed the same to be paid to him 
on the death of the insured as his interest might appear. The 
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assignment of the two policies was duly executed by both the in- 
sured and his wife, Mary L. von Borcke, the beneficiary, annexed 
to the policies, and approved and accepted by defendant insurance 
company in writing indorsed thereon. All the premiums were 
duly paid and the insured departed this life February 27, 1908. 
Thereafter proofs of death were duly made by plaintiff Love, 
assignee of the policies, but defendant neglected to pay the 
amounts due thereunder for the reason Mrs. von Borcke, the 
widow, notified it that she laid claim to a portion of the fund. 
Plaintiff Love, the assignee of the policies, thereupon instituted 
this suit against the insurance company to the end of recovering 
the amount of the two policies together with interest thereon and 
defendant answered by way of an interpleader. In its answer, 
defendant admitted its obligation to pay the amount sued for to 
some one, recited the facts pertaining to the assignment of the 
policies to Love and that the original beneficiary, Mrs. von 
Borcke, claimed either all or a portion of the fund in its hands. 
Defendant tendered the amount of the policies, together with the 
accrued interest thereon, into court, said that it had no interest in 
the matter whatever other than that the fund should be paid to 
the rightful owner or properly distributed, prayed the court to 
order the parties to interplead and discharge it from further re- 
sponsibility, etc. On a hearing, the facts above set forth appeared 
to be uncontroverted. Mrs. von Borcke admitted having joined 
with her husband, the insured, in executing the assignment of the 
policies to plaintiff, her husband’s creditor, as his interest might 
appear and that plaintiff is entitled to a considerable portion of 
the fund but she asserted a claim to some part thereof, which, of 
course, on the present hearing, was not ascertained. On the other 
hand, it is conceded by defendant insurance company that it con- 
sented to the assignment of the policies to plaintiff and agreed in 
writing at the time of the assignment to pay him on receipt of 
proper proof of death of the insured and the insurable interest of 
creditor. The court declared defendant’s right to the relief prayed 
for, allowed it a reasonable attorney’s fee and other costs, and 
upon its paying the fund into court, less the attorney’s fees and 
such costs, ordered its discharge, and directed an interpleading 
between Mrs. von Borcke and plaintiff for the fund. 

It is argued by plaintiff that the court erred in giving this decree 
for the reason it conclusively appears defendant is not a mere 
disinterested stakeholder between him and Mrs. von Borcke, as 
by accepting and approving the assignment of the policies it con- 
tracted to pay the fund to plaintiff. There can be no doubt of 
the general principle of equity which operates to inhibit the right 
of interpleader in those cases where the party seeking the relief 
has placed himself under an independent liability to either of the 
claimants beyond the liability which arises from the title to the 
property or fund in controversy. The principle proceeds in ac- 
cordance with the precepts of natural justice, for, as a rule the 
court ought not to entertain the bill and award an injunction 
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against the prosecution of a suit when such an independent obli- 
gation appears. Furthermore, sustaining the bill in such circum- 
stances operates to discharge the interpleader of the duty to re- 
spond to such independent undertaking without a hearing as to 
that fact. The principle obtains, too, we believe, because in 
respect of such independent promise there is no privity between 
the claimants, but it exists solely between the party praying for the 
relief, and the particular claimant to whom the promise was made. 
See 4 Pomeroy’s Eq. Jur. (3d Ed.) §§ 1326, 1327; Beach’s Mod. 
Eq. § 143; 23 Cyc. 5, 6, 7,8; 11 Ency. Pl. & Pr. 459; North- 
western Ins. Co. vs. Kidder, 162 Ind. 382, 70 N. E. 489, 66 L. R. 
A. 89; Sprague vs. Soule, 35 Mich. 35; Pfister vs. Wade, 56 Cal. 
43 ; Crawshay vs. Thornton, 2 My. & Cr. 1; Standley vs. Roberts, 
59 Fed. 836, 841,8C.C. A. 305 ; French vs. Robrchard, 50 Vt. 43. 

In accordance with this doctrine, the High Court of Chancery 
in England denied the right of B. & Co., wharfingers, to inter- 
plead in a case where A. deposited certain iron with B. & Co. and 
directed them to deliver it to C. It appeared that B. & Co. there- 
after entered the same in their books as to the account of C., and 
wrote him a letter saying that the annexed note was of the land- 
ing weights of the iron transferred into his name by A. and now 
held by them (B. & Co.) at his (C.’s) disposal. Upon D. sub- 
sequently laying claim to the iron and asserting that A., who had 
deposited it with B. & Co. for C., had done so without authority 
on converting it from the true owner, D., & Co. filed their bill 
praying that the court require C., to whom they had made the in- 
dependent promise, and D., the alleged owner, to interplead for 
the iron. The court denied the bill because of the independent 
obligation with respect to the matter which B. & Co. had assumed 
towards C. by entering the iron on their books in his name and 
writing him the _— above mentioned. Crawshay vs. Thorn- 
ton, 2 My. & Cr. 1. But, upon scrutinizing this case, it will 
appear that no in whatever existed between the claimants, 
C. and D. Their titles were not derived from a common source ; 
for, while C.’s title was derived from A., who deposited the iron 
with B. & Co., D’s title was wholly independent of and paramount 
to that of me who indeed was a tort-feasor, in that he had con- 
verted the iron from D., the true owner. A study of that case. 
however, will reveal instances cited where interpleader will lie 
even though an independent obligation exists to one of the claim- 
ants if the several claimants are in privity, and it appears 
their several rights are derivative. Under the rule above 
suggested interpleader has been denied, too, in a_ case 
where it appears a lessee had leased a mine by a_ sepa- 
rate indenture from two different persons asserting ad- 
verse ownership. Of course, there was no privity in such cir- 
cumstances, and the right to interplead the two separate lessors 
under independent and separate contracts of lease was denied. 
The lessee having thus obligated himself independently to respond 
to two separate landlords was not entitled to the aid of the court 
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to have them interplead for the rents. By this express covenant 
he had agreed to pay both. Stanley vs. Roberts, 59 Fed. 836, 8 
C. C. A. 305. See, also, Hartsook, etc., vs. Chrissman, 114 Mo. 
App. 558,90 S. W. 116. A leading case is that of Pfister vs. Wade, 
56 Cal. 43. In that case, it appeared that plaintiff purchased of T. 
wheat which was then in the possession of W. and upon which W. 
claimed a lien. W. delivered the wheat to plaintiff, the purchaser, 
however, upon the express condition that plaintiff should retain 
out of the purchase money due from him to T. the sum of money 
due W. Afterward T. assigned to B. his claim against plaintiffs 
on account of the wheat. In a suit by plaintiffs to compel W. 
and B. to interplead with regard to their respective claims, the 
right was denied, for it was said plaintiff had assumed an inde- 
pendent obligation to each. The proposition is entirely sound as 
there was no privity of right between the claimants, B. and W., 
for W. derived his right directly from the plaintiff on his promise 
to pay, in consideration of W. releasing his lien, and B. derived 
his right through the assignment of the purchase money from T., 
who owned and sold the wheat. 

So much for the rule referred to and its usual application. It 
is certainly without influence on the facts in judgment here, for 
in the instant case, though the claimant, Mrs. von Borcke, had 
therefore joined in assigning the policies to Love, she notwith- 
standing claimed an interest in the fund, and in this claim she de- 
rived her right through the identical contracts of insurance from 
whence Love derived his. There can be no doubt of the facts 
that privity existed between Mrs. von Borcke and plaintiff Love, 
for she as beneficiary in the policies had joined in their assignment 
to plaintiff, the creditor as his interest might appear. If a balance 
remains after discharging plaintiff’s debt, the equitable right to 
that balance resides in Mrs. von Borcke under the fair construc- 
tion of the assignments. ‘The privity between plaintiff and the 
other claimants, Mrs. von Borcke is therefore entirely clear. They 
each derived their rights through the identical contracts of insur- 
ance made by von Borcke with defendant company, and payable 
according to the equities in the case in part to one and in part to 
the other claimant. Mr. Pomeroy, in his valuable work on Eq. 
Jur. vol. 4 (3d Ed.), points out in the notes to sections 1327, 1328, 
that insurance companies may compel opposing claimants of the 
insurance money to interplead when they claim by assignment 
from the assured or by mortgage or by attachment, etc.—that is, 
when there is present the essential privity and they claim deriva- 
tively. The following cases cited by the author, which we have 
examined, are in point and support the general proposition as- 
serted: Nelson vs. Barter, 2 Hem. & M. 334; Hamilton vs. Marks, 
5 De Gex & S. 638; Spring vs. S. C. Ins. Co., 8 Wheat. 268, 5 
L,. Ed. 614. That the mere fact a contractual relation exists be- 
tween the party seeking interpleader and one of the claimants to 
the fund requiring its payment to such party will not of itself de- 
feat the right of interpleader was declared in an instructive ©in- 
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ion by the Supreme Court of Pennsylvania. See Bechtel vs. 
Sheafer, 117 Pa. 555, 11 Atl. 889. In that case Sheafer had con- 
tracted by duebill to pay Betchel $2,000. Bechtel sued Sheafer, 
the maker of the duebill, thereon, and he answered by tendering 
the fund into court, and praying that one Batdorf be required to 
interplead Bechtel therefor. It appearing Batdorf claimed his 
right by an assignment from Bechtel the payee in the duebill, the 
court declared the case one of interpleader notwithstanding the 
direct promise contained in the duebill to pay Bechtel, the plaintiff. 
The case reveals privity between the two claimants, for Batdorf 
asserted his right as derived through an assignment from Bechtel, 
the plaintiff. There are numerous cases involving immediate and 
direct promises to pay one of the parties where the right of inter- 
pleader has been sustained on privity appearing between the claim- 
ants and derivative rights disclosed. 

No one can doubt that the relation of debtor and creditor ob- 
tains beween a bank and its depositor. Notwithstanding this, in 
City Bank of N. Y. vs. Skelton, 2 Blatchf. 14, Fed. Cas. No. 
2, 739, the bank was permitted to interplead its depositor and 
another in respect of a fund held it on deposit. In that case it 
appeared the depositor was the executor of Frazier and held the 
fund, derived his right as such, the other claimants, being the 
heirs of Frazier, of course derived their right from him. See, 
also, First Nat. Bank vs. West River R. R. Co., 46 Vt. 633. Not- 
withstanding the direct promise to pay the holder contained in a 
negotiable promissory note, in Howe Mach. Co. vs. Gifford, 66 
Barb. (N.Y.) 597, the maker of such a note was permitted to in- 
terplead the holder and another with respect to the fund it re- 
presented. Privity appeared in that case as well. Both claimants 
derived their rights through the original payee. So, in our own 
court, though a loan company had expressly agreed to pay a fund 
in liquidation of a judgment establishing a mechanic’s lien, it 
was permitted to interplead the borrower to whom the promise 
was made and others. On a study of that case, it appears, all of 
the claimants there involved derived their rights through one Al- 
bers, who owned the judgment sustaining the mechanic’s lien to 
which the fund was to be applied Franco, etc., L. & B. Ass’n vs. 
Joy, 56 Mo. App. 433. In Roselle vs. Farmers’ Bank, etc., 119 
Mo. 84, 24 S. W. 744, though the question of an independent 
liability was not suggested, our Supreme Court sustained the right 
of the bank to interplead seven joint owners of a deposit. It ap- 
peared that one of the parties deposited the draft with the bank 
for himself and six others, but afterward demanded the entire 
sum for himself and sued the bank on the theory that it owed him 
as the depositor the entire amount. The bank set forth the claims 
of the six other parties, and the Supreme Court declared it a 
proper case of interpleader. If that case reveals a direct obliga- 
tion to pay the depositor, there appears as well a right in each 
and all of the claimants derived from the same source. It is 
true no question was made with respect to the matter now under 
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consideration, nevertheless the principle we have pointed out is 
reflected by that judgment, for the fact of derivative right ob- 
tained in the case. The case of Woodmen of the World vs. Wood, 
100 Mo. App. 655, 75 S. W. 377, presented the question in judg- 
ment here, but it was not.discussed in the opinion, for the point 
was not made. The case involved a certificate of life insurance 
issued by a benevolent association in which, of course, under the 
law, the insured is permitted to change the beneficiary at his 
pleasure. The insured has caused a new certificate to be issued in 
favor of his two sisters as beneficiaries in lieu of his wife. After 
the death of insured, the society interpleaded the two sisters to 
whom they had issued the new certificate and the widow, who was 
beneficiary under the old, all of the parties having asserted a claim 
to the fund. The claim of the widow was that because of mental 
impairment her husband was incompetent to change the benefi- 
ciary, and therefore her right remained intact, as no new contract 
of insurance had been entered into. The court sustained the 
prayer for an interpleading and this, too, notwithstanding it ap- 
peared a new and direct promise had been made to the insured’s 
two sisters by the more recent certificate issued to them. It 
appears that while the several claimants in that case did not all 
derive their right from the same identical paper contract, they 
nevertheless derived it from the same undertaking of the insurance 
company with the insured to pay the stipulated amount of insur- 
ance to his lawfully designated beneficiary. Though the ques- 
tion was not made or discussed, see, also, Mut. Life Ins. Co. vs. 
Richards, 99 Mo. App. 88, 72 S. W. 487. 

It appearing that both the claimants in this case derived the 
rights they assert from the same source, and that defendant is 
wholly unconcerned as to who shall have the fund, except in so 
far as to exercise diligence to have it paid to or distributed be- 
tween the right parties, the case is clearly one of interpleader and 
this too notwithstanding defendant’s promise to Love, involved in 
consenting to the policies. The judgment of interpleader should 
be affirmed, and the cause remanded for such further proceedings 
as are proper between the claimants. It is so ordered. 

Reynolds, P. J., and Caulfield, J., concur. 


Note by the Editor of the Insurance Law Journal. 


The right to interplead is specially important as a protection to in- 
surers by reason of the diverse interests and claims which are likely to 
arise in connection with the contract, and it may be of vital importance 
that the company take no steps in the settlement of a claim which will 
affect the privity of contract. In Henderson vs. Watson, 23 Grant’s Ch. 
355, it was held that a bill of interpleader was too late, because the fund 
had already been paid over to a claimant; and in Home Ins. Co. vs. 
Caulk, 86 Md. 385, it was too late because judgment against the com- 
pany had already been rendered. The company must have no interest of 
its own independent of the parties, and no personal liability to either 
must have been incurred independent of the question between them. In 
N. W. Mut. L. Ins. Co. vs. Kidder, 69 N. W. 204, the giving of a check to 
a claimant was held to be an assumption of independent liability which 
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defeated an interpleader. In Morrell vs. Ins. Co., 82 Ill. App. 410, it was 
held that the mere acknowledgment of the receipt of an assignment of 
the policy was not an acknowledgment of liability which prevented an 
interpleader. 

Acknowledgments of this kind and assumptions of conditional lia- 
bility to more than one party are frequent in insurance contracts, and if 
allowed to subject the company to independent suits, might involve dou- 
ble liability. The union mortgage clause has been held to be an inde- 
pendent contract with the mortgagee, conditioned on forfeiture by act of 
the mortgagor. Policies often stipulate for a change of beneficiary and 
provide for payment to beneficiaries in case of survival. Industrial poli- 
cies stipulate for payment to any party seemingly entitled to the fund, 
while a specific beneficiary may be named. In the case of Grell vs. Ins. 
Co., 55 N. Y. App. Div. 612, suit was brought under an attachment levied 
on an adjusted claim due the defendant. The company set up a suit by 
a third party under an alleged assignment. It was held that the com- 
pany had a valid defense against the latter under the limitation clause. 
It was held that the company might, nevertheless, interplead because it 
might waive the clause. If the company has an adequate remedy at law, 
however, as where a valid assignment of the fund can be set up, inter- 
pleader is unnecessary. Interpleading, though originally recognized in the 
common law, is essentially an equitable remedy only available where the 
law is inadequate to meet the case. It is not a proceeding in rem; service 
out of the state is a nullity and must be personally made. See Garry vs. 
Ass’n, 50 N. W. Rep. 27; Washington L. Ins. Co. vs. Gooding, 19 Tex. 
Civ. Ct. of App. 490. 

The effect of an interpleader by the company or the admission of 
liability and payment of the fund into court is the waiver of any objec- 
tions to the validity of the claim. Supreme Council vs. Britton, 47 N. J. 
Eq. 325; Standard, &c., Ins. Co. vs. Catlin, 106 Mich. 138. 


ee 


LONE STAR LODGE NO. 1,935, KNIGHTS AND LADIES 
OF HONOR, ET AL,., VS. COLE ET AL.* 
(Court of Civil Appeals of Texas.) 


The courts will not interfere with the internal policy of a fraternal benefit 
association whether incorporated or not, and will not decide questions 
relating to the discipline of its members, but will leave the associa- 
tion free to carry out any lawful purpose in accordance with its rules, 
unless some valuable or property right is involved, in which case it 
will entertain jurisdiction and afford relief. 

poet ar cases see Beneficial Associations, Cent. Dig. § 21; Dec. Dig. § 


The constitution and laws of a fraternal insurance order consisting of a 
supreme lodge and of subordinate lodges are a part of the contract 
entered into by each member of the order when he becomes a mem- 
ber, and property owned by a subordinate lodge is subject to the 
constitution and laws. 

For pits ar see Beneficial Associations, Cent. Dig. §§ 32-35; Dec. 

ig. : 


Under the constitution of a fraternal insurance order, consisting of a 
supreme lodge and of subordinate lodges, authorizing the Supreme 


"® Decision rendered, Oct. 29, 1910. Rehearing Denied, Nov. 26, 1910. 131 8. W. 
Rep. 1180. 
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Protector to appoint deputies and providing that on the suspension of 
a subordinate lodge, its officers must deliver up its charter and 
property to the Supreme Protector or deputy etc., the right of the 
members of a subordinate lodge to its property is simply an incident 
to their membership and the right is merely the right to use the prop- 
erty during the meetings of the lodge. 

hes ea see Beneficial Associations, Cent. Dig. §§ 32-35; Dec. 

1g. 


Where the membership of a subordinate lodge of a fraternal insurance 
order consisting of a supreme lodge and of subordinate lodges, and 
governed by a constitution providing for the suspension of any 
subordinate lodge for improper conduct, was divided into irrecon- 
ciliable factions so that at stated meetings much disorder occurred, 
resulting in personal collisions and a display of force, the suspension 
of the lodge was justified. 

[For other cases see Beneficial Associations Cent. Dig. §§ 32-35; Dec. 
Dig. § 16.] 


Where the benefit certificates of members of a fraternal insurance order, 
consisting of a supreme lodge and of subordinate lodges, were con- 
tracts between the Supreme Lodge and the individual members, and 
the subordinate lodges merely served as agencies through which 
members remitted their assessments, the suspension of a subordinate 
lodge did not affect property rights of members, who could continue 
their certificates by payment of assessments directly to the treasurer 
of the Supreme Lodge and the suspension made without notice was 
not a violation of the Bill of Rights, declaring that no citizen shall 
be deprived of property except by due course of law. 


[For other cases, see Constitutional Law, Dec. Dig. § 278.] 


A fraternal insurance order, consisting of a supreme lodge and of sub- 
ordinate lodges, had no capital stock and did not accumulate any 
funds beyond the amount required to discharge the benefits promised 
in its certificates. It had a relief fund charged with the payment of 
benefit certificates. The right to receive sick benefits was contin- 
gent on provision being made therefor by the subordinate lodge 
under its by-laws. A subordinate lodge was suspended without notice. 
There was nothing to show that it had provided for sick benefits. 
Held, that the suspension did not affect rights of property within the 
Bill of Rights, in the absence of any showing of any misappropriation 
of the relief fund, or in the absence of any loss of sick benefits, 
especially since the right to such benefits was merely an incident to 
membership. 


[For other cases, see Constitutional Law, Dec. Dig. § 278.] 


The moral, intellectual, and social privileges of which members of a sub- 
ordinate lodge of a fraternal order, consisting of a supreme lodge 
and of subordinate lodges, have been deprived by the suspension of 
the subordinate lodge, and deprivation thereby of the right to parti- 
cipate in the control of the incorporated Supreme Lodge, are merely 
incidents to membership, and do not constitute “property,” within 
Bill of Rights. 

[For other cases, see Constitutional Law, Dec. Dig. § 278.] 


[For other definitions, see Words and Phrases, vol. 6, pp. 5693-5721; vol. 
8, pp. 7768-7770. ] 


Where the benefit certificates of members of a fraternal insurance order, 
consisting of a supreme lodge and of subordinate lodges, were con- 
tracts between the Supreme Lodge and the individual members, so 
that the suspension of a subordinate lodge did not affect such certi- 
ficates, and where the suspension did not affect any rights of the 
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members of the lodge in sick benefits, and where the rights resulting 
from the privileges possessed by the members of the lodge, together 
with the right to participate in the control of the affairs of the Su- 
preme Lodge, were not property, the court, at the suit of the members 
of the suspended lodge, will not interfere with the action of the Su- 
preme Lodge in ordering a suspension under authority alleged to have 
been conferred by the constitution of the order. 

[For other eres see Beneficial Associations, Cent. Dig. §§ 32-35; Dec. 

ig. 


Members of a fraternal insurance order, consisting of a supreme lodge and 
of subordinate lodges, and governed by a constitution authorizing mem- 
bers to appeal from any decision of any officer in the manner pres- 
cribed by the constitution, must pursue the remedy provided for, and 
where they do not do so, they cannot appeal to the courts. 


[For other _ see Beneficial Associations, Cent. Dig. §§ 32-35; Dec. 


Dig. § 16 
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FIRE. 
‘UNITED STATES SUPREME COURT. 


GERMAN ALLIANCE INSURANCE COMPANY, Plaintiff in Error, 
vs. 


FOSTER K. HALE, Junior.* 


DUE PROCESS OF LAW—PENALIZING INSURANCE COMPANY 
CONNECTED WITH TARIFF ASSOCIATION. 


1. Due pocess of law is not denied to an insurance company connected 
with a tariff association which fixes rates, by Ala. Code 1896, §§ 
2619, 2620, under which the insured or beneficiary in a policy issued 
by such company may recover, in addition to the actual loss, 25 per 
cent of the amount of such actual loss or damage, any stipulation in 
the contract of insurance to the contrary notwithstanding; but such 
statute is a valid exercise of the police power of the state, to dis- 
courage monopolies and to encourage competition in the matter of 
insurance rates. 

[For S51 cases, see Constitutional Law, Cent. Dig $§ 863-866; Dec. Dig. 


EQUAL PROTECTION OF THE LAWS—PENALIZING INSUR- 
ANCE COMPANY CONNECTED WITH TARIFF ASSOCIA- 
TION. 

An insurance company connected with a tariff association which fixes 
rates is not denied the equal protection of the laws by Alabama Code 
1896, §§ 2619, 2620, under which the insured or beneficiary in a policy 
issued by such company may recover, in addition to the actual loss 
or damage, 25 per cent of the amount of such actual loss or damage, 
since such statute places upon an equality in every respect all insur- 
ers which at the time of issuing the insurance, or subsequently, and 
before trial, were in anyway connected with any other persons, 
associations, or corporations which acted together in fixing insurance 
rates. 

[For - cases, see Constitutional Law, Cent. Dig. 703; Dec. Dig. § 

247.] 


~ 


DEMURRER—WAIVING OR ABANDONING OBJECTIONS. 

3. The issues raised by a plea will be presumed to have been waived or 
abandoned at the trial where after a demurrer to such plea had been 
sustained without exception taken, defendant went to trial upon the 
merits without objection, and introduced evidence upon other issues, 
and no evidence was offered or introduced on either side relating to 
the matters set out in such plea. 


{For other cases, see Pleading, Cent. Dig. $§ 1397-1400; Dec. Dig. § 416.] 


In Error to the Circuit Court of the United States for the 
Southern District of Alabama to review a judgment in favor of 
plaintiff in an action on a policy of insurance. Affirmed. 


The facts are started in the opinion. 





* Decision rendered, Jan. 16, 1911. 31 Sup. Ct. Rep. 246. 
Vol. XL.—22. 
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ALEXANDER C, Kinc, H. PInLaNns, SHELTON Sims, J. H. Wess, 
Krinc & SPALDING, and PinLaNns,»HANaw & PILLANs, for Plain- 
tiff in Error. 

“ Tuomas M. Stevens and Stevens & Lyon, for Defendant in 
rror. 
Har an, J., delivered the opinion of the court. 

This action was brought in one of the courts of Alabama by the 
defendant in error, Hale, on a policy of fire insurance issued by 
the German Alliance Insurance Company, a New York corpora- 
tion. 

The policy covered “lumber and squared timber while stacked 
on the banks of Byrne’s Mill pond, near Bay Minette, Baldwin 
county, Alabama, said lot of lumber and timber containing 300, 
000 feet,” etc. 

Upon the petition of the defendant, the case was removed into 
the Circuit Court of the United States for the Southern District of 
Alabama, where a verdict was returned for $5,198.23 in favor of 
the plaintiff. For that amount judgment was rendered against 
the company. The circuit court suggested that the verdict was 
excessive, and that the motion for new trial would be granted, 
unless the plaintiff reduced the verdict to $4,112. The required 
reduction was made and the new trial denied. Northern P. R. 
Co. vs. Herbert, 116 U. S. 642, 647, 29 L. ed 755, 758, 6 Sup. Ct. 
Rep. 590. 

The principal question presented by the assignments of error 
arises out of certain provisions of the Code of Alabama, as 
follows: 

“§ 2619. Every contract or policy of insurance hereafter made 
or issued shall be construed to mean that, in the event of loss 
or damage thereunder, the assured or beneficiary thereunder may, 
in addition to the actual loss or damage suffered, recover 25 per 
cent of the amount of such actual loss, any provision or stipula- 
tion in such contract or policy to the contrary notwithstanding. 
Provided, at the time of the making of such contract or policy of 
insurance, or subsequently, before the time of trial, the insurer 
belonged to, or was a member of, or in any way connected with, 
any tariff association or such like thing, by whatever named 
called, or who had made any agreement or had any understanding 
with any other person, corporation, or association engaged in the 
business of insurance, as agent or otherwise, about any particular 
rate of premium which should be charged or fixed for any kind or 
class of insurance risk; and provided further, no stipulation or 
agreement in such contract or policy of insurance to arbitrate loss 
or damage, nor to give notice or make proofs of loss or damage, 
shall in any such case be binding on the assured or beneficiary, 
but right of action accrues immediately upon loss or damage. 

“§ 2620. If it is shown to the reasonable satisfaction of the 
jury by a preponderance of the weight of the testimony that such 
insurer, at the time of the making of such agreement or policy of 
insurance, or subsequently, before the time of trial, belonged to, 
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or was a member of, or in any way connected with, any tariff 
association or such like thing, by whatever name called, either 
in or out of this state, or had made any agreement or had any 
understanding, either in or out of this state, with any other 
person, corporation, or association engaged in the business of in- 
surance, as agent or otherwise, about any particular rate of pre- 
mium which should be charged or fixed for any risk of insurance 
on any person or property, or on any kind or class of insurance 
risk they must, if they find for the assured or beneficiary, in ad- 
dition to his actual damages, assess and add 25 per cent of the 
amount of such actual loss, and judgment shall be rendered ac- 
cordingly, whether claimed in the complaint or not.” Ala. Code 
1896, §§ 2619, 2620; Id. 1907, §§ 4594, 4595. 

At the time of the contract of i insurance, the defendant corpora- 
tion was connected with a tariff association which prescribed the 
rates of premium to be charged by its constituent members. | The 
verdict and judgment against the company gave effect to that 
clause of the statute providing that, under every contract or policy 
of insurance, thereafter made or issued by any such association, 
the assured or beneficiary may, in addition to the actual loss or 
damage suffered, recover 25 per cent of the amount of such actual 
loss, any provision or stipulation in such contract or policy to the 
contrary notwithstanding. 

The assignments of error present a question of practice which 
is supposed to be raised by those provisions of the policy which 
contained a covenant and warranty in these words :-— 

“Ist. The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless such 
inventory has been taken within twelve calendar months prior to 
the date of this policy, one shall be taken in detail within thirty 
days of issuance of this policy or this policy shall be null and void 
from such date, and upon demand of the assured the unearned 
premium from such date shall be returned. 2d. The assured will 
keep a set of books, which shall clearly and plainly present a com- 
plete record of business transacted, including all purchases, sales, 
and shipments, both for cash and credit, from date of inventory, 
as provided for in the first section of this clause, and during the 
continuance of this policy. 3d. The assured will keep such books 
and inventory and also the last preceding inventory, if such has 
been taken, securely locked in a fireproof safe at night. In the 
event of failure to produce such set of books and inventories for 
the inspection of this company, this policy shall become null and 
void, and such failure shall constitute a perpetual bar to any re- 
covery thereon. And defendant avers that the assured wholly 
disregarded the terms, stipulations, and conditions of said policy 
in the following respects, to wit: 1st. He did not keep a set of 
books, as therein provided; 2d. He did not keep said books se- 
curely locked in a fireproof safe at night and other times, as there- 
in provided; 3d. He failed to produce said books for the inspec- 
tion of the defendant after said alleged loss, wherefore said policy 
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became and was null and void. And the defendant says by reason 
of the failure and refusal of said plaintiff to comply with the 
said covenant and warranty in the said particulars, the said 
plaintiff is not entitled to recover in this action, nor to have and 
maintain this action against the defendant.” 

The principal question arising on this writ of error is whether 
the above sections of the Alabama Code are consistent with the 
Constitution of the United States. The contention is that the pro- 
vision allowing the insured or beneficiary in named contingency 
to recover, in addition to the actual loss or damage suffered by 
him, 25 per cent of the amount of loss or damage so suffered,— 
any stipulation in the contract of insurance to the contrary not- 
withstanding,—deprives the company of its property without 
due process of law, and also denies to it the equal protection of the 
laws; thus, it is contended, violating the 14th Amendment of the 
Constitution of the United States. 

In our opinion the statute is not liable to objection on constitu- 
tional grounds. The state—as we may infer from the words of 
the statute alone—regarded the fixing of insurance rates by seli- 
constituted tariff associations or combinations as an evil against 
which the public should be guarded by such legislation as the 
state was competent to enact. This question was before the su- 
preme court of Alabama, and the statute was there assailed as 
violating both the state and Federal Constitutions. That court 
held that the object of the Legislature of Alabama was to prevent 
monopoly and to encourage competition in the matter of insur- 
ance rates, and that the statute was a legitimate exercise to that 
end of the police power of the state, not inconsistent with either 
the state or Federal Constitution. Constitutional Ins. Co. vs. 
Parkes, 142 Ala. 650, 658, 659, 39 So. 204. The same view of 
the statute was taken by the state court in subsequent cases. 
Fireman's Fund Ins. Co. vs. Hellner, 159 Ala. 447, 49 So. 297, 
17 A. & E. Ann. Cas. 793; Aftna F. Ins. Co. vs. Kennedy, 161 
Ala. 600, 50 So. 73. We concur entirely in the opinion expressed 
by the state court, that the statute does not infringe the Federal 
Constitution, nor deprive the insurance company of any right 
granted or secured by that instrument. The business of fire in- 
surance is, as everyone knows, of an extensive and peculiar char- 
acter, and its management concerns a very large number of peo- 
ple, particularly those who own property and desire to protect 
themselves by insurance. We can well understand that fire in- 
surance companies, acting together, may have owners of prop- 
erty practically at their mercy in the matter of rates, and may 
have it in their power to deprive the public generally of the ad- 
vantages flowing from competition between rival organizations 
engaged in the business of fire insurance. In order to meet the 
evils of such combinations or associations, the state is compe- 
tent to adopt appropriate regulations that will tend to substitute 
competition in the place of combination or monopoly. Carroll 
vs. Greenwich Ins. Co., 199 U. S. 401, 411, 50 L. Ed. 246, 250, 
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26 Sup. Ct. Rep. 66. Regulations having a real, substantial re- 
lation to that end, and which are not essentially arbitrary, cannot 
properly be characterized as a deprivation of property without 
due process of law. They are enacted under the power with 
which the states have never parted, of caring for the common 
good within the limits of constitutional authority. Insurance 
companies, indeed, all corporations, associations, and individuals, 
within the jurisdiction of a state, are subject to such regulations, 
in respect of their relative rights and duties, as the state may, in 
the exercise of its police power, and in harmony with its own and 
the Federal Constitution, prescribe for the public convenience 
and the general good. Jacobson vs. Massachusetts, 197 U. S. 11, 
27, 31, 49 L. Ed. 643, 651, 25 Sup. Ct. Rep. 358, 3 A. & E. Ann. 
Cas. 765; Lake Shore & M. S. R. Co. vs. Ohio, 173 U. S. 285, 
297, 43 L. Ed. 702, 706, 19 Sup. Ct. Rep. 465; House vs. Mayse. 
219 U. S. —, ante, 234, 31 Sup. Ct. 234. 

Much stress is placed by the insurance company on that clause 
of the statute allowing the insured to recover, in addition to the 
actual loss or damage suffered, 25 per cent of the amount of such 
loss or damage, if the company, before or at the time of trial, 
belonged to or was connected with a tariff association that fixed 
rates. We do not think that this provision is in excess of the 
power of the state. As a means to effect the object of the statute 
—the discouragement of monopoly or combination, and the en- 
couragement of competition in the matter of insurance rates— 
the state adopted the regulations here in question. It was for the 
state, keeping within the limits of its constitutional powers, to 
say what particular means it would prescribe for the protection 
of the public in such matters. The court certainly cannot say 
that the means here adopted are not, in any real or substantial 
sense, germane to the end sought to be attained by the statute. 
Those means may not be the best that could have been devised, 
but the court cannot, for any such reason, declare them illegal or 
beyond the power of the state to establish. So far as the Federal 
Constitution is concerned, the state could forbid, under penalty, 
combinations to be formed within its limits, by persons, associa- 
tions, or corporations engaged in the business of insurance, for 
the purpose of fixing rates. But is is not bound to go to that 
extent in its legislation. It may, in its discretion, go only so far 
as to impose upon associations or corporations acting together in 
fixing rates, a liability to pay to the insured, as part of the recov- 
ery, a certain per cent beyond the actual loss or damage suffered, 
if, before or at the time of suit on the contract of insurance, it 
is made to appear that the company or corporation sued is part 
of or connected with a tariff rate association. Such a provision 
manifestly tends to discourage monopoly or combination and to 
encourage competition in a business in the conduct of which the 
general public is largely interested. 

Equally without basis on which to rest is the contention that 
the statute violates the clause of the Fourteenth Amendment, for- 











338 Insurance Law Journal Vol. 40. [Feb., 1911. 


bidding a state to “deny to any person within its jurisdiction the 
equal protection of the laws.” We will assume, for the purposes 
of this case, that this company is within the jurisdiction of the 
Federal court, so as to entitle it to claim the benefit of that pro- 
vision of the Fourteenth Amendment. Blake vs. McClung, 172 
U. S. 239, 260, 43 L. Ed. 432, 440, 19 Sup. Ct. Rep. 165. We are 
yet clearly of the opinion that the statute does not, within the 
meaning of the Constitution, deny the insurance company the 
equal protection of the laws. The statute applies only to asso- 
ciations or corporations that unite in fixing the rates of insurance 
to be cHarged by each constituent member of the combination. 
Looking at the evil to be remedied, that was such a classification 
as the state could legally make. It is neither unreasonable nor 
arbitrary within the rule that a classification must rest upon some 
difference indicating “a reasonable and just relation to the act 
in respect of which the classfication is proposed.” The Legisla- 
ture naturally directed its enactment against insurance companies 
or corporations which, before or at the time of trial, were found 
to be members of an insurance tariff association that fixed rates. 
No principle or classification required it to include insurance as- 
sociations that were free to act, in the matter of rates, upon the 
merits of each application for insurance, unaffected by any agree- 
ment or arrangement with other companies. All insurance com- 
panies, persons, or corporations engaged in the business of insur- 
ance, as agent or otherwise, with associations, persons, or corpo- 
rations which acted together in fixing rates,are placed by the stat- 
ute upon an equality in every respect, and therefore it cannot 
rightfully be contended that the plaintiff in error is denied the 
equal protection of the laws. Whatever “liberty of contract” 
they had must have been exercised in subordination to any valid 
regulations the state prescribed for the conduct of their business. 
Statutes that apply equally to all of the same class and under like 
conditions canot be held to deny the equal protection of the laws ; 
for, as this court has adjudged, “the equal protection of the laws 
is a pledge of the protection of equal laws” to all under like cir 
cumstances. Yick Wo vs. Hopkins, 118 U. S. 356, 367, 30 L. 
Ed. 220, 221, 6 Sup. Ct. Rep. 1064; Barbier vs. Connolly, 113 
U. S. 27, 28 L. Ed. 923, 5 Sup. Ct. Rep. 357; Soon Hing vs 
Crowley, 113 U. S. 703, 28 L. Ed. 1145, 5 Sup. Ct. Rep. 730. 
One of the assignments of error for this court, the ninth, 1: 
that the circuit court erred in sustaining the plaintiff's demurre: 
to the plea numbered two, in which reference was made to the 
above provisions, alleged to be embodied in the policy, and which 
make it the duty of the insured at stated times to take an inven 
tory of stock on hand, and keep a set of books, to be securely 
locked in a fire proof safe at night. To that plea the plaintiff de 
murred upon these separate grounds: 1. It did not appear that 
the plaintiff was bound by the provision of the policy referred to 
in the plea. 2. The property insured was of such a character that 
the policy set up in the fiea was not appltcable thereto. 3. It 
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did not appear that the property insured was of such a character 
that the provision of the policy, as set up in the plea, was appli- 
cable thereto. 4. It was not made to appear by the plea that there 
was any purchase, sales, and shipment or other business trans- 
acted from the time the policy was issued until the time of the 
loss which affected or related to the property insured. The de- 
murrer was sustained, but no exception appears to have been 
taken to this action of the courts. The defendant did not stand 
upon his plea, and went to trial upon the merits of the case, with- 
out objection, and introduced evidence upon other issues in the 
case, but at the trial no evidence was offered,or introduced on 
either side relating to the matters set out in the second plea. 
Under these circumstances, we are not required to consider the 
questions raised by that plea. On this record we may fairly as- 
sume that the defendant at the trial waived or abandoned the 
issues raised by the plea. Garrard vs. Reynolds, 4 How. 123, 126, 
11 L. Ed. 903, 905; Weed vs. Crane, 154 U. S. 570, and 19 L. 
Ed. 712, 14 Sup. Ct. Rep. 1215. Restricting this decision to the 
points hereinbefore discussed, the judgment must be affirmed. 
Judgment affirmed. 





Insurance Law Journal Vol. 40. [Feb., 1911. 


SUPREME COURT OF ARKANSAS. 


QUEEN OF ARKANSAS INS. CO. 
US. 


DILLARD. 


FIRE INSURANCE—IRON-SAFE CLAUSE—APPLICATION. 

Where insured conducted a job printing establishment, keeping no stock 
of any kind on hand either for use or sale, and the property insured 
consisted of printing presses, machinery, appliances, and office furni- 
ture, it was no defense to an action on the policy that he failed to 
keep books contained in an iron safe in accordance with an iron-safe 
clause in the policy since such clauses applies only where the subject of 
insurance is a stock of goods or wares or merchandise kept for 
resale. 


{For other cases see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.] 


Appeal from Circuit Court, Miller County; Jacob M. Carter, 
Judge. 

Action by J. H. C. Dillard against the Queen of Arkansas In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


J. W. & M. Housr and J. W. Housr, Jr., for Appellant. 


WesBER & WEBBER, for Appellee. 


Hart, J. 

J. H. C. Dillard brought this suit against the Queen of Ar- 
kansas Insurance Company and the sureties on its bond to re- 
cover upon a policy of fire insurance upon certain personal prop- 
erty. The description of the property insured, as it appears in 
the policy, is as follows: “$400.00 on his office furniture, fix- 
tures and supplies, including desks, tables, chairs, type, type cases, 
presses and electrical fixtures as are necessary to his use, and 
such other furniture and fixtures.” The policy was issued on 
September 2, 1908, and the property insured was destroyed by 
fire on November 15, 1908. ‘The loss was total, and the property 
was of the value of $1,000. The property insured consisted of a 
printing press, a cutter and stitcher, brass rules, and the type 
necessary to operate the press, and the office furniture. The 
business conducted by the insured was job printing, and no 
stock of any kind was kept on hand either for use or for sale. It 
was the custom of the insured when he secured a job to go out 
and buy the paper and envelopes necessary to use in doing the 
work. The policy recited that the insurance was subject to the 
condition of the iron-safe clause, which was in the form usual 
in standard policies of fire insurance. The insured kept no books, 
and made no attempt to comply with the iron-safe clause. From 


* Decision rendered, Nov. 7, 1910. 181 S. W. Rep. 946. 
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a judgment of $400 rendered against them, the defendants have 
appealed to this court. 

The court instructed the jury that the iron-safe clause, which 
was a part of the policy, and which provided for the taking of an 
inventory of stock on hand and that the insured should keep a 
set of books, did not apply to the class of property named in the 
policy. The assignment of error predicated upon this instruction 
is not well taken. The requirements of the iron-safe clause have 
reference to such articles of merchandise as constitute the stock 
in trade of the insured, and has no application to property in a 
policy like that under consideration. Cooley’s Briefs on Insur- 
ance, vol. 2, p. 1814, and cases cited. The undisputed evidence 
in the case shows that appellee did not keep any stationery, 
blanks, or other stock on hand; that he purchased the material 
for each job as he secured it. The object in requiring a set of 
books to be kept showing a record of the business transacted, 
and of the changes taking place from day to day in the stock of 
goods of the insured, is that the insurer may have the means of 
ascertaining the amount and value of the goods destroyed. 
Southern Ins. Co. vs. Parker, 61 Ark. 207, 32 S. W. 507. In 
cases like this, where no stock of goods or other wares are kept 
on hand, it is apparent that the requirement of the iron-safe 
clause can serve no useful purpose, and the maxim that “the law 
does not compel one to do vain or useless things” applies. 

The judgment will be affirmed. 


Note by the Editor of the Insurance Law Journal. 


The doctrine that the iron safe clause is applicable only to stocks of 
merchandise, and does not as a rule apply to furniture and trade fixtures, 
is sustained by the practically unanimous decisions of the courts. Cooley’s 
Briefs, referred to by the court, cites the following decisions in its sup- 
port: Hanover F. Ins. Co. vs. Crawford, 121 Ala. 258; Sowers vs. Ins. 
Co., 113 lowa 551; Mitchell vs. Ins. Co., 72 Miss. 53; Miller vs. Ins. Co., 
75 Pac. Rep. 1121; Roberts, &c., vs. Ins. Co., 13 Tex. Civ. App. 64, 90 
Tex. 78; Palatine Ins. Co. vs. McKinley, 37 S. W. 1133; Sun Ins. Co. vs. 
Tufts, 58 S. W. 180. The rule applies, even though the furniture and 
fixtures are also covered by the policy. The reason for the rule, as pointed 
out by the court, is that the latter are assumed to be permanent in their 
character, like ordinary household furniture, and not subject to more or 
less constant change through the operations of trade. The company may 
reasonably inform itself*of the value of the risk before assuming it. 

In the present case the property insured was technically described in 
the policy itself as office furniture, fixtures and supplies such as were 
needed for ‘office use, and in the absence of evidence to the contrary were 
thus presumptively exempted through their description. It does not fol- 
low however, that risks of the kind here described should in all cases be 
exempt. Even office supplies may be of a character which requires their 
frequent replenishment, and increase or diminish, thus producing the very 
conditions which the iron safe clause is intended to meet. Whether 
finally disposed of through sales or wear and tear, if continually replen- 
ished by purchase in essentially varying quantities they are virtually in 
the condition of an ordinary stock in trade, and the rule may well be 
claimed to cease with its reason. 
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SUPREME COURT OF TEXAS. 


WILLIAMSBURG CITY FIRE INS. CO. 
US. 
WEEKS DRUG CO.* 


FORFEITURE—INCREASE OF HAZARD. 


A fire policy under its provision that it, “unless otherwise provided by 
agreement here on or added hereto,” shall be void, if, etc., following 
which is a specification of the various states of fact, the existence of 
any one of which is to avoid the policy, among them, “if the hazard 
by any means within the control or knowledge of the insured,” is 
not avoided by the fact that, an unknown person having, after the 
issuance of the policy, attempted to burn the property, insured, having 
at most a mere surmise that the attempt might be repeated, did not 
inform the insurer thereof, or do anything to prevent its repetition; 
the risk intended to avoid the policy being one the means of creating 
which is to be within the control or knowledge of insured, and 
among the risks against which it is the purpose of insurance to guard 
insured being incendiarism and mere negligence. 


[For other cases see Insurance, Dec. Dig. § 334.] 


Certified Question from Court of Civil Appeals of First Su- 
preme Judicial District. 

Action by the Weeks Drug Company against the Williams- 
burgh City Fire Insurance Company. From a judgment for 
plaintiff, defendant appealed to the Court of Civil Appeals, which 


certifies a question. Question answered in the negative. 


June C. Harris, Wm. THompson, and G. S. Wricut, for 
Appellant. 
Kine & Stronc, and S. W. Brount, for Appellee. 


WILLIAMS, J. 

The following is a certificate sent up by the Court of Civil Ap- 
peals for the First district :— 

“In the above-styled cause pending in this court on appeal 
from a judgment of the district court of Nacogdoches county, 
the appellee sued the appellant upon a policy of fire insurance 
issued by it upon a stock of drugs and upoh the furniture and 
fixtures in appellee’s drug store situated in the city of Nacog- 
doches. The property covered by the insurance was destroyed 
by fire on the 3d day of January, 1908. It is admitted that this 
fire by which the insured property was destroyed was the work 
of an unknown incendiary. The undisputed evidence shows that 
on December 30th next preceding the date of said fire an unsuc- 
cessful attempt was made by an unknown incendiary to set fire 
to the building in which the insured property was situated. This 
attempt to set fire to said building was made known to the presi- 


* Decision rendered, Dec. 7, 1910. 1382 S. W. Rep. 121. 
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dent of appellee company on the night it occurred and in a few 
minutes after it was discovered. Appellee did not inform appel- 
lant of this attempt to set fire to the building and did nothing to 
prevent its repetition. ‘The policy of insurance contains the fol- 
lowing provision: ‘This entire policy shall be void if the hazard 
be increased by any means within the control or knowledge of 
the insured.’ 

“This court is of opinion that, under this provision of the 
policy and the undisputed evidence in the case, which estab- 
lishes the facts before stated, the policy sued on was void at the 
time the loss occurred and appellee cannot recover thereon. 

“In a suit by appellee against the Scottish Union & National 
Insurance Company for a loss growing out of this fire and upon 
a policy which contains a provision identical with that above 
quoted from the policy sued on in this case, the Court of Civil 
Appeals for the Fourth district, in an opinion reported in 118 
S. W., page 1087, holds that the question of whether the previous 
attempt to burn the building, which was known to appellee, was 
such an increase in the hazard as would render the policy void 
under the provision before quoted, was a question of fact for the 
jury. Being unable to agree with that learned court in this con- 
clusion, under the provisions of the statute of 1899, we respect- 
fully certify this conflict in opinion for your determination. 

“The question certified is: Under the facts stated, should this 
court hold, as a matter of law, that the policy sued on was void?” 

To an amended certificate a copy of the policy is attached, 
which need not be further referred to than is done in the course 
of the opinion. 

In our opinion, the facts stated do not show an increase in the 
hazard by means within the control or knowledge of the insured, 
in the sense of the provision quoted. The language used has 
often been construed, but never, so far as we have found, with 
reference to a risk such as that here in question. It is well set- 
tled that it does not operate so as to deprive the insured of the 
benefits of the insurance because of mere negligence on his part. 
It has been said that it refers to “some permanent change pur- 
posely undertaken in the structure, use or occupation of the 
premises.” Lowell, Justice, in Albion Lead Works vs. Williams- 
burgh City Fire Ins. Co. (C. C.) 2 Fed. 486. Again in State 
Ins. Co. vs. Taylor, 14 Colo. 509, 24 Pac. 336, 20 Am. St. Rep. 
287, it is said: “This (provision) should be construed as only 
applying to the insured premises, or to property under the con- 
trol of the insured. There is nothing in the language used which 
would extend it to the property not under his control, and the 
acts of others, and hold him responsible for the acts of his neigh- 
bors or of contiguous owners, and require him to keep informed 
as to the manner in which other persons in the neighborhood used 
their property, or to communicate the facts to the insurer. The 
contract of insurance being mutual, good faith should require 
that he give information of any fact or act of his own, or with 
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his consent on the property insured, or adjoining and under his 
control, whereby the risk was increased. Further than this he 
could not be expected to go.” 

In Collins vs. Assur. Corp., 165 Pa. 305, 30 Atl. 926, this lan- 
guage was used: “Obviously, it (the provision) was intended 
to protect the property during the life of the policy from fire, by 
change in structure, methods of heating, addition of new out- 
buildings on the premises, and like means within her knowledge 
and control, as owner, whereby the hazard might be increased.” 

In Angier vs. Western Assur. Co., 10 S. D. 87, 71 N. W. 763, 
66 Am. St. Rep. 688, the meaning of the provision is thus stated: 
“The term ‘increase of hazard’ denotes an alteration or change 
in the situation or condition of the property insured which tends 
to increase the risk. These words imply something of duration, 
and a casual change of a temporary character would not ordi- 
narily render the policy void, under the stipulations therein con- 
tained.” 

In Loud vs. Citizens’ Ins. Co., 2 Gray (Mass.) 221, the insured 
allowed some sailors to take shelter in the house covered by the 
policy in which was a stove with a defective funnel. The sailors, 
contrary to his instructions, made a fire in the stove, which caused 
the destruction of the building, and the question was whether or 
not this was a breach of the condition thus expressed: ‘“When- 
ever the circumstances disclosed in any application shall becorne 
so changed as to increase the risk, the policy thereon shall be 
void.” Metcalf, J., thus decided the question: “If the plaintiffs 
had used the stove on the night of the fire, or had authorized the 
use of it which was then made by the crew of the Statira, the 
defendants would not have been liable for the loss. But the 
plaintiffs did not authorize the use of fire in the stove. On the 
contrary, they forbade the use of fire in the room in any way. 
The violation of that injunction, by the seamen, does not fur- 
nish a defense against the plaintiffs’ claim. It was a wrongful 
act of third persons, for the consequences of which the defend- 
ants are liable, in the same manner and to the same extent, as if 
those persons had unlawfully broken into the countingroom and 
burned the building by kindling a fire on the floor. The plaintiffs 
were under no obligation, legal or moral, to keep their stove se- 
cure against fire that might be kindled in it by trespassers and 
burglars, nor against forbidden acts of persons, ‘wet and cold,’ 
whom they admitted to the room as a shelter.” 

For further citations of cases in which the meaning and pur- 
pose of the provisions are stated, Mr. Freeman’s note to the last 
cited case (66 Am. St. Rep. 691 et seq.) may be consulted. 

None of these cases involved facts like those before us; but 
the quotations show that the courts have outlined the scope of 
the forefeiture clause under consideration in such way as to ex- 
clude from it risks such as arise merely from the acts or purposes 
of incendiaries. Of course, it would not be contended that one 
attempt of a third person to burn the property, unanticipated by 
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the owner, would of itself render the policy void. Such an act 
would not be either within the control or the knowledge of the 
owner. Does a mere surmise that the attempt may be repeated, 
coupled with failure to take adequate measures to prevent it and 
to notify the insurer, have such effect? We answer, “No,” be- 
cause the increase of hazard must be by means within the con- 
trol or knowledge of the insured. He has neither such control 
over the actions of another, nor such knowledge of his purposes, 
as is contemplated. His failure to adopt preventive measures 
may be negligence, but that is not a cause of forfeiture. The 
truth is this language, as is said in the decisions, is used with ref- 
erence to the doings of the insured himself or to those of servants, 
agents, etc., over whose actions he has the right and power to 
exercise control. This is brought into clearer light by consid- 
ering the entire paragraph of the policy in which the clause re- 
lied on appears. It runs thus: “This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, 
shall be void, if,” etc. This is followed by the specification of 
the various states of fact the existence of any one of which is to 
avoid the policy, including that stated in the certificate. Each 
of them is of such a character that it must arise from the action, 
permission, or allowance of the owner, and that he may either 
control or give notice of it and obtain the agreement mentioned, 
unless the ‘increased hazard’ is to be considered as including 
risks of a different nature in that respect. It ought not so to be 
regarded, because with reference to the kind of risk intended 
the language expresses that which appears from the very natures 
of all the others mentioned, that it must be one the means of cre- 
ating which is to be within the control or knowledge of the in- 
sured. The words in the beginning of the paragraph assume all 
this when they allow the effect which is otherwise to follow, from 
the existence of the forbidden changes, to be obviated by agree- 
ment. Plainly this has no reference to a willful burning of the 
property. That is one of the risks against which it is the pur- 
pose of the insurance to protect the insured, which is true also 
of risks to arise from mere negligence, and it ought not to be 
implied that a provision of this kind was intended to defeat that 
purpose. 

The appellant’s counsel rely on a Louisiana and a Michigan 
case. The former holds that an insurance company may defeat 
a policy obtained by the insured because of previous attempts to 
burn the property which, although he expected them to be re- 
peated, he concealed from the company. The latter holds that 
the failure of the insured to disclose like attempts, when asked 
about them when making his application, will have like effect. 
Walden vs. Louisiana Ins. Co., 12 La. 134, 32 Am. Dec. 116; 
North Am. Ins. Co. vs. Throop, 22 Mich. 146, 7 Am. Rep. 638. 
Those cases are very different from this. In them the policies 
were avoided for fraud in obtaining them, a well-recognized de- 
fense to actions upon contracts, while here the effort is to avoid 
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a contract fairly and honestly obtained because of the subsequent 
felonious conduct of another coupled with inaction of the insured 
in a matter in which the policy did not require action, which at 
its strongest amounted to nothing more than negligence or a want 
of good judgment. We say that the policy did not require action 
on his part because the forfeiture is to take place whenever the 
increased risk arises, and this effect cannot be prevented by giv- 
ing notice and by diligence in guarding the property, but only by 
an agreement which, of course, could never be obtained with ref- 
erence to such a condition of things as that here in question. So 


that the contention comes to this: That the policy was avoided 
by the attempt of another to do that against which it was in- 
tended to give protection because the insured did not keep a 
‘watch and give a notice not required by the contract. The fact 
that there are no such requirements makes it evident to us that 
such risks were not included in the provision discussed. 

We answer the question in the negative. 


Note by the Editor of the Insurance Law Journal. 


As remarked by the court, the precise question here raised has not 
before been the subject of a judicial decision. The principle involved 
applies not only to incendiarism, but to a large class of well recognized 
dangers which are apt to be known to the insured, but which he regards 
as among the risks assumed by the company though it may be in igno- 
rance of their existence. and which might induce cancellation if known. 
Among these may be mentioned chimneys and heaters known to be de- 
fective and dangerous, inflammable materials knowingly placed where 
they are liable to take fire, persistently hazardous practices of occupants 
of insured or adjacent premises—in fact, those peculiar abnormal dan- 
gers of any kind which the policyholder is unwilling should be known 
to the company through, fear of cancellation, but which he feels under 
no obligation to disclose, and which he assumes to be covered by his 
policy. To all these the reasoning in this case applies under a similar 
policy provision. The question in all is whether the increase of risk is 
one contemplated by the parties to the contract of which the insured is 
bound to give notice. 

A fundamental distinction should be made between a violation of con- 
ditions represented to exist when the contract was made and the existence, 
as here, of conditions regarding which there were no representations. In 
the latter case the obligations of the insured as to notice would seem to 
be limited to such an increase as would essentially change the character 
so that the risk no longer represents that which was assumed by the 
company, as the use of property insured as a dwelling for store or manu- 
facturing purposes, or the erection of an adjacent building to one in- 
sured as detached, or such other increase of risk as the insured may 
be presumed to know would essentially change its character as an insur- 
ance risk. Somewhat analogous is the distinction made by the courts in 
the case of life insurance contracts, between a persistent illness which the 
insured is bound to disclose and temporary ailments which do not go to 
the essence of the risk. See Conver vs. Ins. Co., 6 Fed. Cas. 368; Swish 
~ canes 23 Fed. Cas. 550; Galbraith’s Adm’r vs. Ins. Co., 12 Bush. 
Ky.) 29. 

yo of risk chargeable to more negligence or to criminality of 
third parties, though unknown to insured, is a hazard assumed by the 
policy and, as a rule, the increase within the policy should be of a definite 
and more or less permanent character. McKenzie vs. Ins. Co., 112 Cal. 
548; Daniels vs. Ins, Co., 12 Cush. (Mass.) 416; Albion Lead Works vs. 
Ins. Co., 2 Fed. Rep. 479; Adair vs. Ins. Co., 107 Ga. 297. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


MECHANICS’ INS. CO OF PHILADELPHIA er At. 
US. 


C. A. HOOVER DISTILLING CO.* 


PLEADING—CLAIM THAT COST OF REPLACING IS LESS 
THAN ACTUAL CASH VALUE MUST BE PLEADED. 

The claim that it would cost the insured less than the actual cash value 
of the property destroyed or damaged to repair or replace it with 
material of like kind and quality is an affirmative defense under 
the provision of a policy which reads: “This company shall not: be 
liable beyond the actual cash value of the property covered by this 
policy at the time any loss or damage occurs, and said liability shall 
in no event exceed what it would cost the insured to repair or replace 
the property lost or damaged with material of like kind and quality.” 
And a pleading of this claim is indispensable to its successful main- 
tenance. 


[For other cases see Insurance, Cent. Dig. §§ 1609-1624; Dec. Dig. § 640.] 


COST OF PURCHASING, NOT OF MANUFACTURING, A LIKE 
PRODUCT IS MEASURE OF MANUFACTURER'S COST OF 
REPLACING WHISKY AND LIKE ARTICLES. 


Under the clause of the policy which has been quoted, the measure of an 
insured manufacturer’s cost of replacing whisky and like products, 
whose manufacture occupies considerable time and whose value in- 
creases with age, is not the cost of the raw material of which a like 
product may be made and of the labor required to make it but it is 
the cost of immediately replacing the article by a like product in the 
most inexpensive way by purchase or otherwise. 

[For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.] 


MEASURE OF MANUFACTURER’S INDEMNITY ACTUAL 
VALUE, NOT COST OF MANUFACTURE. 


Where the product insured has changed in value between the time of its 
manufacture and that of its destruction and its manufacture occu- 
pies considerable time, the manufacturer is not limited to the cost of 
making the article but may recover its actual cash value at the 
time of the fire, whether a profit or a loss results to him from the 
use of that measure of recovery. 


[For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.] 


In Error to the Circuit Court of the United States for the 
Southern District of Iowa. 

Action by the C. A. Hoover Distilling Company against the 
Mechanics’ Insurance Company of Philadelphia, the St. Paul Fire 
& Marine Insurance Company, the Phenix Insurance Company 
of Brooklyn, N. Y., the Royal Insurance Company of Liver- 
pool, the German American Insurance Company of New York, 
the Insurance Company of North America, the North British & 
Mercantile Insurance Company of London and Edinburgh, the 
Rochester German Insurance Company of Rochester, N. Y., the 


* Decision rendered, Nov. 4, 1910. 182 Fed. Rep. 590. Syllabus by the Court, 
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Phoenix Insurance Company of Hartford, Conn., the Fire Asso- 
ciation of Philadelphia, the City of New York Insurance Com- 
pany of New York, the Security Insurance Company of New 
Haven, and the AZtna Insurance Company of Hartford, Conn. 
Actions were consolidated. Judgment for plaintiff, and defend- 
ants bring error. Affirmed. 

See, also, 173 Fed. 888. 


3efore Sanborn and Van Devanter C. JJ., and Reed, D. J. 


CuarLes B. OBERMEYER and A. C. PARKER (N. T. Guernsey 
and W. E. Miller, on the brief), for Plaintiffs in Error. 

Joun F. Lacey (W. R. Lacey, Walter C. Burrell, James A. 
Devitt, and Wm. McNett, on the brief), for Defendant in Error. 


SANBORN, C. J. 

The C. A. Hoover Distilling Company made whiskey for about 
three years and placed it in a bonded warehouse at Oskaloosa 
in the state of Iowa. It procured from many insurance com- 
panies policies of insurance against fire upon it. On May 15, 
1908, it burned. The Hoover Company brought actions on the 
policies; fifteen of these actions were consolidated and tried to- 
gether in the court below, verdicts and judgments were rendered 
against the companies, and thirteen of them are challenged by the 
writs of error in these cases. 

The first reason given in the printed argument of counsel for 
the insurance companies for a reversal of these judgments is that 
the contracts of insurance were against the prohibition policy of 
the state of lowa and were not actionable because the whisky 
was made and stored in that state and was intended for sale 
therein. But this defense was not available without pleading 
under Code Iowa, § 3629, and the decisions of its courts (Riech 
vs. Bolch, 68 Iowa, 526, 527, 27 N. W. 507), which, under the 
act of conformity, govern the pleadings, practice, and proceedings 
in these actions (Rev. Se. § 914 [U. S. Comp. St. 1901, p. 684]), 
and it was not pleaded. Moreover, it was not presented by any 
request for an instruction sustaining it at the close of all the evi- 
dence; but, on the other hand, the first request made by the de- 
fendants after the trial closed ignored it and asked the court to 
charge the jury that the plaintiff in each of these cases was en- 
titled to recover the actual cash value of the whisky burned not 
exceeding the cost of replacing it with material of like kind and 
quality. The only ruling during the trial upon this defense which 
is presented by the requisite exception and assignment of error 
to enable us to consider it is the refusal of the court at the close 
of the plaintiff's evidence to grant a motion to direct a verdict in 
favor of the insurance companies. But the defendants waived 
that objection and exception by their subsequent introduction of 
evidence on the merits of the case in their own behalf (United 
States Fidelity & Guaranty Co. vs. Board of Commissioners, 145 
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Fed. 144, 150, 76 C. C. A. 114, and cases there cited), and they 
estopped themselves from presenting the contention they now 
urge to defeat the judgments by their request of the court at 
the close of the trial to instruct the jury that the plaintiff was en- 
titled to recover the cash value of the whisky not exceeding the 
cost of replacing it. Parties may not avail themselves of errors 
which they themselves committed, or which they have induced 
the referee or judge who tried their case to make. Walton vs. 
Chicago, St. Paul, M. & O. Ry. Co., 56 Fed. 1006, 1008, 6 C. C. A. 
223, 225; National Loan & Investment Co. vs. Rockland Co., 94 
Fed. 335. 336, 36 C. C. A. 370, 371; Chase vs. Driver, 92 Fed. 
780, 786, 34 C. C. A. 668, 674. 

From these established rules of practice counsel endeavor to 
escape on the ground that the manufacture and sale of whisky is 
against the policy of the state of Iowa, that its possession is pre- 
sumptively illegal (Sommer vs. Cate, 22 Iowa; 585; Walker vs. 
Shook, 49 Iowa, 264), that section 2423 of the Code of Iowa 
provides that no action shall be maintained for the recovery of 
possession of any intoxicating liquor, or the value thereof, except 
in cases where persons owning or possessing such liquor with 
lawful intent may have ben illegally deprived of the same, that 
the insurance of whisky aids in the defiance of the public policy 
of prohibition and is, therefore, illegal, and that the courts with- 
out pleading, objection, or exception ought to refuse to enforce 
an illegal contract of this nature. Notwithstanding the prohi- 
bition policy of the state of Iowa, its laws authorize the sale and 
storage of intoxicating liquors upon the payment of specified 
taxes upon certain conditions with which parties often comply, 
so that whisky may be lawfully kept, stored, and sold in that 
state. Code lowa, §§ 2432, 2448. Conceding, however, that the 
general policy of the state is to forbid its manufacture or sale, 
and conceding that its possession, in the absence of proof of a 
lawful intent—and there was no such proof in this case—was 
evidence of an illegal purpose and rendered its possession unlaw- 
ful, it does not follow that its insurance against fire was either 
illegal or violative of the prohibition policy of the state. This 
whisky was stored in a bonded warehouse, and the insurance of 
it against fire neither violated nor had any direct tendency to vio- 
late the policy of the state which forbade its manufacture and 
sale. While the whisky remained stored, it could be neither made 
nor sold. If the whisky burned, it could not be thereafter sold, 
and neither the payment nor the contract to pay its value in the 
event that it was burned could make its manufacture, storage, or 
sale after the burning possible. Even if these contracts of insur- 
ance had the effect to make the business of the manufacture and 
sale of the liquor less hazardous, and in that way to encourage the 
conduct of that business, nevertheless that encouragement was 
not the chief purpose or direct effect, but was a mere incident of 
the indemnity against loss by fire which the policies were made 
to secure. The laws of Iowa contain no express prohibition of 
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the insurance of intoxicating liquors against fire, its Supreme 
Court had sustained a contract for such insurance (Erb vs. Fi- 
delity Ins. Co., 99 Iowa, 727, 733, 69 N. W. 261), there was no 
moral turpitude in the making or the performing of this contract, 
and the mere fact that an agreement, the consideration and per- 
formance of which are lawful, incidentally assists one in evading 
a law or a public policy, is no bar to its enforcement (Hanover 
National Bank vs. First National Bank, 109 Fed. 421, 425, 48 
C. C. A. 482, 486; Jefferson vs. Burhans, 29 C. C. A. 481, 85 Fed. 
949; Kansas City Hydraulic Press Brick Co. vs. National Surety 
Co., 167 Fed. 496, 500, 93 C. C. A. 132, 136). And it is no de- 
fense to a contract that has been performed by the promisee that 
the promisor knew that the agreement or its performance might 
aid the promisee to violate the law or to defy the public policy of 
the state when the promisor neither combined nor conspired with 
the promisee to accomplish that result, nor shared in the benefits 
of such a violation. Jenson vs. Toltec Ranch Co., 174 Fed. 86, 
91, 92, 98 C. C. A. 60, 65, 66; Wald’s Pollock on Contracts (3d 
Ed.) 485; Armstrong vs. Toler, 11 Wheat. 258, 273, 6 L. Ed. 
468; Armstrong vs. American Exchange Bank, 133 U. S. 433, 10 
Sup. Ct. 450, 33 L. Ed. 747; Hanover National Bank vs. First 
National Bank, 109 Fed. 421, 48 C. C. A. 482; Waterbury vs. 
McKinnon, 146 Fed. 737, 77 C. C. A. 294, 296; Ingraham vs. 
National Salt Co., 130 Fed. 676, 681, 65 C. C. A. 54, 59; Taylor 
vs. Mining Co., 79 Cal. 285, 287, 21 Pac. 753; Illinois Trust & 
Sav. Bank vs. Pacific Ry. Co., 117 Cal. 332, 49 Pac. 197, 201; 
Holman vs. Johnson, 1 Cowp. 341; Faikney vs. Reynous, 1 Burr. 
2069; Pellecat vs. Angell, 2 Crompt., Mees. & Ros. 311; Hodg- 
son vs. Temple, 5 Taunt. 181; Marion Trust Co. vs. Crescent 
Loan & Investment Co., 27 Ind. App. 451, 61 N. E. 688, 691, 87 
Am. St. Rep. 257; Wright vs. Hughes, 119 Ind. 324, 21 N. E. 
907, 909, 12 Am. St. Rep. 412; First National Bank vs. Dove- 
tail Body & Gear Co., 143 Ind. 550, 40 N. E. 810, 812, 52 Am. 
St. Rep. 435; Tracy vs. Talmage, 14 N. Y. 162,67 Am. Dec. 132; 
Thompson vs. Lambert, 44 Iowa, 239, 245. 

The provision of the state statute which forbids the mainte- 
nance of any action for the recovery of any intoxicating liquor or 
its value, except where persons owning or possessing it with 
lawful intent have been illegally deprived of it, found in section 
2423 of the Code of Iowa, was not intended to apply to and 
does not affect suits and proceedings in the federal courts. A 
state is without power to prohibit or condition the exercise by 
citizens of different states of their respective rights to institute 
and defend their suits in the national courts and to invoke the 
independent judgment of these courts upon their controversies in 
the case and in the manner prescribed by the Constitution and 
laws of the United States which are the supreme law of the land. 
The jurisdiction of these courts was not granted by, and it can- 
not be revoked, annulled, or impaired by, the law or act of any 
state. Payne vs. Hook, 7 Wall. 425, 430, 19 L. Ed. 260; Barber 
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Asphalt Paving Co. vs. Morris ,66 C. C. A. 55, 58, 132 Fed. 945, 
948, 67 L. R. A. 761; Butler Bros. Shoe Co. vs. United States 
Rubber Co., 156 Fed. 1, 84 C. C. A. 167, and the cases there cited. 

The policies of insurance were not prohibited by the statutes 
or contrary to the public policy of the state of Iowa, and its laws 
were ineffective to forbid the maintenance of actions upon them 
in the national courts, and the objection to the judgments in issue 
on these grounds cannot be sustained. 

The policies upon which these judgments are founded contain 
this clause :— 

“This company shall not be liable beyond the actual cash value 
of the property covered by this policy at the time any loss or 
damage occurs and said liability shall in no event exceed what it 
would cost the insured to repair or replace the property lost or 
damaged with material of like kind and quality.” 

There was evidence that the whisky destroyed was branded 
and called “Hoover whisky,” that it was made of the best ma- 
terials, and that its brand and reputation enhanced its value at 
Oskaloosa, Iowa, where it was burned, above that of other whisky 
of the same quality made of like materials, and made it more 
readily salable. Evidence was introduced of the value of whis- 
kies of other brands of like quality; but there was no evidence 
of the cost of manufacturing the “Hoover whisky,” or any others, 
or of the cost of the materials and labor required to make any 
of them. 

The court refused to charge the jurv that :— 

“Under the provisions of the several policies sued upon in the 
several actions named, plaintiff is entitled to recover the actual 
value of the entire stock of the whisky consumed by fire, not 
exceeding, however, what it would have cost the plaintiff to re- 
place the same by material of like kind and quality.” 

And it is charged them that :— 

“The contract is as follows: “This company shall not be liable 
beyond the actual cash value of the property covered by this 
policy at the time of the loss.’ That means the actual cash value 
at Oskaloosa, Iowa. The actual cash value is not found by as- 
certaining what it cost to make it, such as the price of grain, the 
interest on the investment and considering the depreciation of 
machinery, cost of labor, salaries, etc. The actual cash value at 
Oskaloosa immediately before the fire is the test. * * * 
Market prices for liquors made elsewhere are in evidence. Such 
evidence is not necessarily controlling, but may or may not be 
used by you accordingly as you find as to the brand and repu- 
tation of Hoover whisky. If you find the plaintiff’s whisky, 
known as ‘Hoover whisky’ by reason thereof, and by reason of 
the reputation thereof, had an enhanced value over and above 
whisky of like kind, made of like or nearly like percentages of 
grain and ingredients and ages, and that by reason of its quality, 
and by reason of its reputation, it had a market value, and such 
market value would enable it to be sold within a reasonable time, 
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then you may consider its name and reputation together with 
the evidence of market values of other like whiskies, except in 
name. If you find that its name or brand, or lack of brand, did 
not give it a value over and above like whiskies as to age and in- 
gredients, then you will find a value from the market prices in 
evidence of such other like whiskies as to age and ingredients and 
make. The value of the whisky is not necessarily the price asked 
or demanded by plaintiff at Oskaloosa. The evidence that some 
saloon keepers and druggists bought the Hoover whisky at ninety 
cents a gallon over and above the $1.10 government tax would 
not of itself fix or show a wholesale market. In determining the 
value and whether there was a wholesale market, you will con- 
sider the age and ages of the whiskies, the brand and reputation. 
if any, and, if a valuable reputation, the demand therefor, or 
lack of demand, and the amount of sales and all other facts in 
evidence. 

“The policy also provides, and to which I call your attention. 
that the value you are to fix in your verdict shall in no event ex- 
ceed what it would cost the Hoover Distilling Company to re- 
place the whiskies destroyed of like kind and quality. What | 
have just said as to value is pertinent to this recital of the policy. 
If the Hoover whisky had a market, as hereinbefore stated, and 
if by reason of its brand and reputation could not be replaced by 
and with other whiskies of like quality, then the clause just no- 
ticed is no defense herein, and you will not consider it, but alone 
will consider the other clause fixing plaintiff's recovery at the 
actual cash value of the whisky destroyed by fire. But if there 
was no market as defined, or if the brand, or name, or reputa- 
tion did not enhance the value, then your verdict as to amount 
will not exceed what it would cost to replace the whiskies with 
other whiskies of like kind and quality, and you will consider the 
amount of whiskies on hand, the sales that had been made, the 
sales that would probably be made within a reasonable time, the 
prices obtained, the reputation, or lack of reputation plaintiff's 
whiskies had, the value in the market of whiskies made or sold 
elsewhere of like ages and ingredients, and all facts in: evidence. 
and arrive at the amount that the case demands in fairness.” 

The defendants below excepted to this charge because it did 
not instruct the jury that there was no evidence of market value 
or wholesale market value at Oskaloosa, Iowa, because it did not 
state what constituted a market value at that place, because it did 
not tell the jury without qualification that in any event in ascer- 
taining the actual cash value of the whisky they should consider 
the evidence tending to show the actual market value of other 
similar whiskies, not only in Oskaloosa, but elsewhere, because 
it directed the jury to take into consideration whether or not the 
name or brand added to the value of the liquor destroyed and 
because it told the jury that they should not consider the cost of 
making the whisky. 

There was no error in the instruction to the jury to consider 
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and determine whether or not the name or brand of the plaintiff’s 
whisky enhanced its value above that Of other like whiskies, be- 
cause there was substantial evidence that it did. For the same 
reason the court’s qualification of its instruction that the jury 
should consider the evidence of the actual market value of similar 
whiskies to the effect that, if they found that the name or brand 
of complainant’s whisky did not give it a value above that of 
other whiskies similar to it in age and ingredients, they should 
ascertain its value from the market prices of such other whiskies 
in evidence, but that, if they found that the name or brand of 
this whisky gave it a greater value than such other whiskies, they 
might consider its name and reputation together with the evi- 
dence of the market values of the other whiskies in finding the 
value of the whisky burned, was so clearly right that the question 
here presented is not debatable. 

The objection to the charge which counsel urge with the most 
zeal and apparent confidence, however, is that the court called to 
instruct the jury that the plaintiff could not recover more than 
the amount it would have cost that corporation to have replaced 
the whisky by purchasing the malt, the rye, the corn, and the 
other materials of a kind and quality similar to those from which 
this whisky was manufactured and making a like product. But 
that defense was not pleaded, and there was no evidence to sus- 
tain it. The plaintiff alleged that the whisky burned was worth 
$124,766.19, and the defendants denied that it was worth more 
than $37,000, but they made no allegation of the cost of replacing 
it. On this issue the case went to trial. After the plaintiff had 
rested, the defendants introduced evidence of the cost of the 
rye, the corn, and similar materials requisite to manufacture a 
similar whisky, but subsequently withdrew all evidence of this 
character, and in that state of the pleadings and proof the case 
went to the jury. Under the policies the actual cash value of the 
property at the time of the fire was the primary basis for the 
measure of liabilty of the companies. The provision that this 
liability should in no event exceed the cost to the insured of 
replacing the property and all like subordinate provisions limiting 
or abating the primary liability of the insurer constituted no part 
of the insured’s cause of action upon a breach of the contract. 
They are inserted in the policy for the benefit of the insurer, and 
they must be pleaded by the latter if it would diminish or limit 
the amount of the recovery by reason of them. Farmers’ Bank 
vs. Manchester Assur. Co., 106 Mo. App. 114, 80 S. W. 299, 302; 
Port Blakely Mill Co. vs. Hartford Fire Ins. Co., 50 Wash. 657, 
97 Pac. 781; A®tna Ins. Co. vs. McLead, 57 Kan. 95, 45 Pac. 73, 
57 Am. St. Rep. 320; Sutherland vs. Ins. Co., 87 Iowa, 505, 508, 
509, 54 N. W. 453. 

Again, the measure under this clause of the policy of the lia- 
bility to a manufacturer for the burning of a product like whisky, 
whose manufacture occupies much time and whose age constantly 
enhances its value, is not the cost of the raw materials for and 
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of the labor requisite to make new whisky, but it is the cost of 
immediately replacing that* product in the most inexpensive way 
by purchase or otherwise with a similar product of like kind and 
quality. Frick vs. United Firemen’s Ins. So., 218 Pa. 409, 67 Atl. 
743, 746; Mitchell vs. St. Paul German Fire Ins. Co., 92 Mich. 
594, 52 N. W. 1017, 1019; Hartford Fire Ins. Co. vs. Cannon, 
19 Tex. Civ. App. 305, 46 S. W. 851, 852; Phillips vs. Home 
Ins. Co., 128 App. Div. 528, 112 N. Y. Supp. 769, 770. 

Finally, counsel complain of the charge because it did not 
limit the recovery to the amount which it cost the plaintiff below 
to make the whisky, and thereby permitted them to give to the 
plaintiff the manufacturer’s profit, and because the court did not 
instruct them that there was no evidence of the market value of 
this whisky at Oskaloosa and failed to state in the terms of a 
request made by counsel what constituted the market value of the 
product at that place. But there was no evidence what amount 
the manufacture of the whisky cost the plaintiff, and there was 
evidence tending to show its cash value and its market value at 
Oskaloosa. ‘The court, therefore, could not have lawfully lim- 
ited the plaintiff's recovery to the cost of the manufacture of 
the whisky, and there was no evidence that the cash value or the 
market value included a profit to the manufacturer. 

Moreover, this whisky had been made and placed in a bonded 
warehouse during a period of more than two years. There were 
about 127,000 gallons of it. Age enhances the cash value and the 
market value of this article, and some of the liquor destroyed was 
thirty months old, while the remainder of it varied in age from 
thirty months to a few days. Its value had been enhanced be- 
yond its cost by the brand and reputation that had been given to 
it. Much time had been required to make it and much to age it. 
Under circumstances of this nature, the manufacturer is not 
limited to a recovery of the amount it would cost him to make 
and age a like product, because that would not be the actual cash 
value of the product destroyed. Where the product insured has 
changed in value betwen the time of its manufacture and that 
of its destruction, and where much time is required to make it, 
the manufacturer is not limited to the cost of manufacture, but 
may recover the actual cash value of his property at the time 
of the fire whether a profit or a loss results to him from the 
application of that measure of damages. Mitchell vs. St. Paul 
German Fire Ins. Co., 92 Mich. 594, 52 N. W. 1017; Hartford 
Fire Ins. Co. vs. Cannot, 19 Tex. Civ. App. 305, 46 S. W. 851. 

in the usual course of business distillers do not sell at one time 
all the whiskies stored in their warehouses, but they sell the older 
and retain the younger to the end that its increasing age may 
enhance its value. Oskaloosa had a population of about 5,000 
people. The plaintiff in the three years before the fire sold to 
retail dealers and others in and about that town 300 barrels of its 
whisky, and it sold very little elsewhere. The tax on this article 
was $1.10 per gallon, and the plaintiff sold it at ninety cents a 
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gallon and the tax, or at $2 per gallon tax paid. Several retail 
deaJers in liquors in Oskaloosa testified that they bought and 
sold this whisky, that they knew its market value in Oskaloosa, 
that its value was $2 per gallon tax paid, that its actual cash value 
and its market value were the same, that the plaintiff fixed its 
price and they bought, and the whisky was in demand, at that 
price, and that it sold more readily than other whiskies of like 
quality. ‘The defendants introduced evidence that the market 
value of other whiskies was from twenty-nine to ninety cents a 
gallon, that this value depended somewhat upon the age and the 
brand of the product, and that the actual cash value of the 
“Hoover whisky” at Oskaloosa at the time of the fire was from 
thirty cents to fifty cents a gallon. And there was evidence that 
there was little, if any, purchase or sale of whisky by jobbers or 
wholesalers in the town of Oskaloosa. In this state of the case, 
the defendants requested the court and it refused to charge in 
the words of their counsel what constituted the market value of 
the “Hoover whisky.” But the uncontradicted evidence was that 
the actual cash value and the market value of this product were 
the same, and a reading of the charge of the court has convinced 
us that in the light of this fact the court instructed the jury to 
consider in finding the actual cash value of the article every ele- 
ment of the evidence pertinent to that issue. It charged them 
_to consider the market prices of liquors made elsewhere, the 
effect of the Hoover brand and reputation, whether or not the 
Hoover whisky had a market value at which it could be sold in 
a reasonable time, that its value was not necessarily the price 
asked for it by the plaintiff at Oskaloosa, that the purchase of it 
by some saloon keepers at $2 a gallon tax paid would not of itself 
fix or show a wholesale market, but that in determining whether 
or not there was such a market they should consider the ages of 
the whiskies, their brand and reputation, the demand therefor, 
the amount of sales, and all other facts in evidence. In view of 
these instructions, there was no error in this part of the charge, 
nor was there in the refusal to submit the requested instructions. 
Where the pertinent rules for the determination of an issue are 
clearly set forth in the general charge of the court, it is not error 
for the judge to refuse to submit them in the words of counsel. 
Chicago Great Western Ry. Co. vs. Roddy, 65 C. C. A. 470, 475, 
131 Fed. 712, 717; St. Louis, I. M. & S. Ry. Co. vs. Leftwich, 54 
C. C. A. 1, 4, 117 Fed. 127, 130. 

It is assigned as error that the court refused to instruct the jury 
that the evidence (1) failed to show that there was a wholesale 
market at Oskaloosa, but this question was properly submitted to 
the jury under the charge of the court which has been reviewed, 
and (2) that the court declined to charge them that they should 
disregard the opinion of any witness who based his opinion solely _ 
on the fact that the plaintiff fixed the price of whisky at $2 per 
gallon and the whisky was sold to dealers as shown in the evi- 
dence at said price, but,it is in no wise certain from the evidence 
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that any witness based his opinion solely upon these facts or upon 
these circumstances, and the weight or effect of such an opinion 
was for the jury, and not for the court. The opinions of these 
witnesses constituted admissible evidence tending to show the 
actual cash value and the market value of the property destroyed, 
and its exclusion from the jury could not have been sustained. 

There was no error in the trial of theses cases, and the judg- 
ments below must be affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
SrxtH Circuit. 


NELSON 
VS. 
CONTINENTAL INS. CO.* 


P. ae W . L—EASEMENT OF SUPPORT—INSURANCE IN- 
ER 
The owner of one half of a party wall has an insurable interest in his 
easement in the other half for support. 


[For other cases see Insurance, Cent. Dig. § 139; Dec. Dig. § 115.] 
ee WALL—EASEMENT OF SUP- 


Defendant issued to plaintiff a policy on a building described as a five- 
story and basement brick, metal-roofed building, situated, etc., pro- 
viding that the insured should cover the building, foundation, fix- 
tures, etc. Attached to the policy was a rider declaring that it was 
agreed that the insurance should also cover insured’s one-half inter- 
est in the south wall of the four-story and basement brick, metal- 
roofed building, situated on the adjoining lot, and provided that it 
should be void if the interest of insured was other than unconditional 
and sole ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple. Held, that such 
policy covered not only the half of the party wall which was owned 
by insured in fee, but that it also covered damages sustained by 
insured to her easement of support in the other half resulting in fire 
damage to that part of the wall. 


[For other cases see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.] 


NATURE OF CONTRACT—INDEMNITY. 

Where defendant had written a policy covering plaintiff's interest in a 
party wall, which was injured by a fire on the adjoining property, it 
was no answer to plaintiff’s claim to recover for injuries to her 
easement of support, in the adjoining owner’s part of the wall, that 
to permit such a recovery would in effect permit her to realize a 
profit from the policy, which was a mere contract of indemnity. 

[For other cases, see Insurance, Dec. Dig. § 503.] 





e Decision rendered, Nov. 21, , 1910. 182 Fed. Rep. 783. 
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In Error to the Circuit Court of the United States, for the 
Middle District of Tennessee. 

Action by Louisa Nelson against the Continental Insurance 
Company. Judgment for plaintiff for less than the amount de- 
manded, and she brings error. Reversed, and new trial ordered. 


Before Severens, Warrington, and Knappen, C. JJ. 


CLARANCE 'T’. Boyp, for Plaintiff in Error. 

Joun J. Vertrees, for Defendant in Error. 

KNAPPEN, C. J. 

This is an action upon a fire insurance policy. The material 
facts are these :— 

The plaintiff, in the year 1899, was the owner of a lot in Nash- 
ville, Tenn, fronting about forty-two feet on North Market street 
and running back 211 feet to Front street, and having thereon an 
old two-story building. One Pilcher owned a lot adjoining plain- 
tiff’s lot on the north (likewise extending from North Market 
street to Front street); Pilcher’s lot having thereon a three- 
story brick building, the south line of which was the north line 
of plaintiff’s lot, and the south wall of the Pilcher building being 
sixteen inches in thickness and resting upon a stone foundation 
wall twenty-four inches in thickness. Pilcher’s south wall was 
thus entirely upon his own land. ‘The plaintiff, desiring to con- 
struct a new building on her lot in place of the old one, bought 
from Pilcher, for the price of $1,200, an interest in the south 
wall of the Pilcher building and land on which the wall stood; 
the property conveyed being described in the deed from Pilcher 
to plaintiff as follows :— 

“A certain tract or parcel of land in Davidson County, state of 
Tennessee, as follows: Being part of lot No. 14, lying next to 
the Lanier property and fronting six inches on Market, running 
back to Front street two hundred and eleven feet, the six inches 
to include one-half of wall adjoining said Lanier property and 
dividing my property from the Lanier property. * * * My 
storehouse fronts forty-two feet and when said six inches is sold 
will leave me only 4114 feet on Market and Front streets and 
my half of said wall. * * * It is understood when the wall 
dividing the property is raised two stories higher the said M. B. 
Pilcher is to own the half built on his half of said wall and can 
use the same for raising his building higher.” 

Upon the trial Pilcher testified that after this conveyance he 
owned ten inches of the ground on which the wall stood and 
plaintiff six inches, and that he and plaintiff each owned a one- 
half interest in the entire wall, and that such was the intent and 
purpose of the conveyance referred to. The reason for convey- 
ing six inches of ground rather than eight inches does not ap- 
pear. It is quite possible the parties supposed the brick wall to 
be but twelve inches thick. Immediately upon this purchase, 
plaintiff erected upon her lot a five-story brick and stone build- 
ing, connecting her building with the Pilcher wall, as a party wall, 
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to the height of the three-story Pilcher building and carrying 
the Pilcher wall two stories higher; the fourth-story wall being 
sixteen inches and the fifth-story wall thirteen inches in thickness, 
and the expense of carrying up the wall (amounting to about 
$2,800) being borne entirely by the plaintiff. The floor space 
in plaintiff’s new building thus extended clear to the wall of the 
Pilcher building. The obtaining of such floor space seems to have 
been one of plaintiff's objects in the purchase from Pilcher. 

The defendant issued to plaintiff its policy of insurance “against 
all direct loss or damage by fire” on her new building in the sum 
of $18,000; the property insured being described as assured’s 
“five-story and basement brick, metal roofed building, situate 
Nos. 138-142 E-S of North Market street, Nashville, Tenn., and 
occupied as a wholesale hardware store. * * * This insurance 
covers said building, together with foundations, steam, gas and 
water pipes and fixtures, elevator and its fixtures, and all other 
fixtures, including plate glass, contained in said building.” To 
this policy was attached the following rider :— 

“It is understood and agreed that this insurance also covers on 
the assured’s one-half interest in the south wall of the four-story 
and basement brick metal-roof building, situate Nos. 144-146 
North Market St., Nashville, Tenn.”—the building referred to 
in the rider being the Pilcher building. 

The policy provided that it should be void if “the interest of 
the insured be other than unconditional and sole ownership; or 
if the subject of insurance be a building on ground not owned by 
the insured in fee simple.” 

While this policy was in force, the Pilcher building was al- 
most entirely destroyed by fire, and as a result the south wall of 
the Pilcher building sustained more or less injury, at least to the 
height of the Pilcher building; there being some testimony tend- 
ing to show injury to the wall built by plaintiff above that build- 
ing. The direct fire damage to the partition wall was confined 
to the north half of the wall’s thickness. There was also some 
fire damage to the plaintiff’s building, independently of the in- 
jury to the partition wall. After the fire, for the purpose of 
strengthening the wall, in connection with the reconstruction of 
his building, Pilcher put a veneer or facing of brick several inches 
in thickness on the north side of the party wall. There was a 
conflict of testimony as to whether this facing restored the wall 
to its former strength. The plaintiff sought to recover damages 
on acount of the injury to the party wall, as well as for other 
injuries independently of those to that wall. The defendant, by 
its plea, denied liability for the injury to the wall in question, 
upon the ground (so far as important here) that plaintiff owned 
only the south six inches in thickness of the wall, and that this 
part of the wall was not directly damaged or injured by fire. The 
learned judge who presided at the trial construed the deed from 
plaintiff's building not connected with the wall in question. For 
these other injuries to plaintiff’s building there was verdict and 
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judgment in her favor. The action of the court in so limiting 
the recovery is the main ground of error assigned. 

The plaintiff contends here that the trial judge erred in holding 
that the plaintiff acquired by her purchase from Pilcher an in- 
terest in severalty in the Pilcher wall, plus an easement of sup- 
port in the other half, and insists that the interest so acquired 
was an undivided interest in the entire wall. The defendant 
concedes that the Pilcher wall became, by the purchase and con- 
veyance in question, a party wall. It insists, however, that the 
plaintiff did not acquire an undivided interest in the wall, but con- 
cedes that, notwithstanding the conveyance of but six inches of 
ground, plaintiff acquired a separate ownership of the south half 
of the wall’s thickness throughout its entire length; each party 
having the other half an easement of support for his own half. 

In our opinion, the interest acquired by plaintiff in the wall was 
at least that of ownership of its south half throughout its entire 
length, together with an easement in the north half for the support 
of the south half (Sanders vs. Martin, 2 Lea [Tenn.] 213, 215, 
31 Am. Rep. 598) ; and for the purposes of this opinion we shall 
assume (without expressly deciding) that plaintiff was not the 
owner of an undivided interest in, nor a tenant in common of, 
the wall throughout its entire thickness. 

That plaintiff’s easement of support in the north half of the 
wall was an insurable interest is properly conceded. Columbian 
Insurance Co. vs. Lawrence, 2 Pet. 25, 46, 7 L. Ed. 335; Guiter- 
man vs. German-American Insurance Co., 111 Mich. 626, 627, 70 
N. W. 135, The real controversy upon this branch of the case 
turns upon the question whether this easement of support was ac- 
tually covered by the insurance policy in suit. 

The argument presented to us in support of the proposition 
that the policy of insurance as written did not cover the plaintiff’s 
easement of support in the north half of the wall’s thickness is 
that the injury to plaintiff’s easement of support, by the weaken- 
ing of the injury of the wall, was no direct damage by fire to the 
property insured ; that plaintifi’s interest in the north half of the 
wall was not “the sole and unconditional ownership,” but a mere 
right to enjoy the support given by the north half to the south or 
plaintiff’s half of the party wall; that such interest would not be 
covered by the policy unless such interest is therein truly stated 
and language used showing an interest to insure it; and that such 
is not the case with the policy in question. 

The general proposition that, if the insurable ‘anne is other 
than unconditional and sole ownership, the policy should contain 
language indicating an intent to include or insure it, and that 
such interest should be therein truly stated, may safely be con- 
ceded. In our opinion, however, the policy as written, construing 
together the general language of the policy and the rider thereto, 
was intended to cover plaintiff’s interest of every kind in the party 
wall, and thus her easement of support. This easement was, 
in our judgment, not only appurtenant to, but actually 
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inherent in the half of the wall owned by the plaintiff, 
thus differing from an easement of right of way or ac- 
cess to property not a part of the unitary property, but 
merely appurtenant or incident thereto. The party wall in ques- 
tion was, in a very proper sense, part of plaintiff’s five-story 
building described in the body of the policy. This consideration 
is important as bearing upon the intent of the insurance contract. 
The rule is too well settled to require more than the merest refer- 
ence to authority that, where a policy of insurance is so framed 
as to leave room for two constructions, the words used should be 
interpreted most strongly against the insurer. Liverpool & London 
& Globe Ins. Co. vs. Kearney, 180 U. S. 132, 136, 21 Sup. Ct. 
326, 45 L. Ed. 460. There is no claim that plaintiff in obtaining 
her insurance made any misrepresentation or concealment of her 
interest in the property. The rider attached to the policy indic- 
ates that the insured had knowledge that the south wall of the 
Pilcher building was a party wall, outside of and beyond the limits 
of the premises generally described in the policy, which were the 
assured’s “five-story and basement brick, metalroofed building, 
situate Nos. 138-142 E-S of North Market street, Nashville, 
Tenn.” ; while the rider extends the protection of the insurance 
to the assured’s interest in the south wall of the building des- 
cribed as “situate Nos. 144-146 North Market St., Nashville, 
Tenn.” Under these circumstances, defendant must be presumed 
to have had knowledge of plaintiff’s interest in the subject of the 
insurance, and to have issued its policy with such knowledge. 
Manchester Fire Assurance Co. vs. Abrams (Ninth Circuit) 89 
Fed. 932, 32 C. C. A. 426; Hall vs. Niagara Fire Ins. Co., 93 
Mich. 184, 53 N. W. 727, 18 L. R. A. 135, 32 Am. St. Rep. 497. 
Again, the rider does not limit the protection of the insurance to 
the south half of the party wall, but extends it to the assured’s 
“one-half interest” in that party wall. This, under the circum- 
stances existing, and in the absence of any misrepresentation or 
concealment, is as effective as if, to the words “the assured’s one- 
half interest,” there had been added the words ‘‘as such interest 
actually exists.” 

Plaintiff's easement of support in the party wall being covered 
by the insurance, the injury in question thereto would be “direct 
loss or damage by fire’; those words meaning “loss or damage 
occurring directly from fire as the destroying agency, in contradis- 
tinction to the remoteness of fire as such agency.” California Ins. 
Co. vs. Union Compress Co., 133 U. S. 387, 415, 10 Sup. Ct. 365, 
372, 33 L. Ed. 730. 

Counsel for defendant cites Ostrander on Fire Insurance (2d 
Ed.) p. 682, § 317, wherein the learned author lays down the rule 
that a policy on the assured’s “three-story brick building” would 
not cover an injury to assured’s easement of support in the party 
wall, occasioned by physical injury to the opposite side of the 
wall from fire ocurring in the adjoining building; the wall on the 
assured’s side remaining intact and without cracks. Without de- 
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ciding whether or not the rule of law is as above stated. it is 
enough to say that, in our opinion, it has no application to a case 
where as here, the policy is by express terms extended to the 
assured’s half interest in the party wall. Indeed, Mr. Ostrander, 
in the section above cited, says: “It will not be disputed” that 
assured’s interest in the party wall “could be protected by insur- 
ance.” Adding: “But this is not effectuated by the form of the 
policy mentioned.” (The italics are ours.) 

The conclusion we have reached finds support in the two recent 
decisions. In Citizens’ Fire Ins. Co. vs. Lockridge & Ridgeway, 
116 S. W. 303, 20 L. R. A. (N. S.) 226, decided by the Court of 
Appeals of Kentucky, two adjoining proprietors owned a party 
wall standing one-half upon the lot of each proprietor, each of 
whom owned the fee to the center of the wall and an easement in 
the rest of it. A fire upon the premises of one proprietor sprung 
and otherwise impaired the stability of the party wall. It was 
held that the adjoining proprietor could recover under the policy 
of insurance on his building for damage to the party wall to the 
extent of the difference in value of the assured’s building before 
and after the fire, so far as caused by the fire; the court saying 
that the assured’s building “is not a whole building without that 
wall, and its damage is the diminution in its value by reason of the 
damage to the wall.” It does not appear from the report of the 
case that the assured’s interest in the party wall was expressly 
mentioned in the policy. In Monteleone vs. Insurance Co., 47 La. 
Ann. 1564, 18 South 472, 56 L. R. A. 784, a policy of insurance 
upon a building was held to cover the assured’s interest in a party 
wall. Each of these two cases goes farther than we have found it 
necessary to go, as in the case before us we have construed the 
policy as directly covering the assured’s interest m the party wall. 

The learned counsel for defendant contends that to permit 
plaintiff to recover for an injury to her easement of support would 
in effect permit her to realize a profit out of a contract of fire in- 
surance, which is one of indemnity only. In Monteleone vs. In- 
surance Co., supra, to the contention that the allowance for the 
party wall should be reduced one-half on account of the interest 
in the party wall not insured, and the plaintiff relegated to an ac- 
tion against his coproprietor for further reparation, it was re- 
plied that the right against the adjacent proprietor would pass to 
the insurer by subrogation. In Insurance Co. vs. Lockridge & 
Ridgeway, supra, a contention that to permit recovery by one 
proprietor for the cost of repairing or restoring the injury caused 
by the fire would result in giving double damages for the same 
injury, in case the other proprietor was also insured, was met by 
the answer that :— 

Pilcher to plaintiff as conveying to the latter merely the six inches 
of land immediately adjoining her property on the north, and an 
ownership of the south half of the wall as a separate or divided 
interest, together with an easement of support in the Pilcher half 
of the thickness of the wall, and instructed the jury that, while 








362 Insurance Law Journal Vol. 40. | Feb., 1911. 


the easement of support was an insurable interest, the policy did 
not cover such interest, and that plaintiff could not recover for 
the damage to the easement of support by reason of the weak- 
ening of the north half of the wall. The recovery was accord- 
ingly, under the charge of the court, confined to the damage to 

“The thing insured was not the wall, or any particular interest 
in it. It was appellee’s house as a house.” 

But we are not required, upon this record, to pass upon the 
measure of plaintiff’s recovery, as affected either by Pilcher’s 
veneering of the party wall on his side or the possible fact of 
insurance by Pilcher on his interest in the party wall. This is so 
as to the first subject mentioned not only because this question 
has not been passed upon by the court below, but because there is 
a conflict of testimony as to whether the facing put on by Pilcher 
restored the party wall to its former strength. As to the question 
of double insurance, not only is that question not before us, 
but upon the face of things there would seem no serious diffi- 
culty in preventing a failure of justice upon the principle of 
subrogation or otherwise. 

In view of the result to which our conclusions lead, the question 
arising from the failure of the court (apparently inadvertent) to 
submit to the jury the questions arising from the injury to the 
foundation wall need not now be considered. 

For the error in excluding liability for the damage to the plain- 
tiff’s easement of support in the party wall, the judgment must be 
reversed and a new trial ordered. 


Note by the Editor of the Insurance Law Journal. 


If A and B, adjacent owners under conditions like these, were simi- 
larly independently insured without obligations to each other to repair the 
damaged wall, the question arises, what claim either would have on the 
other and, in the absence of such claim, to what could the companies be 
subrogated? The insurances would be on the same subject, but of inde- 
pendent interests. Either might receive his damages and decline to re- 
pair. Either, perhaps, might refuse to allow replacement by the insurer 
of the other unless the companies jointly undertook it. The defect may 
be said to lie in the policies themselves. 








Page vs. Northern Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, Frrst DEPARTMENT. 


PAGE 
US. 
NORTHERN INS. CO. OF NEW YORK.* 


FIRE INSURANCE—CONSTRUCTION OF POLICY. 


A fire policy insured a stock of goods against all direct damage by fire 
except as thereinafter provided, ‘to an amount not exceeding $1,500, 
* * being this company’s pro rata share of the agreed commis- 
sions or profits of assured of not exceeding 15 per cent on the sound 
value” of the merchandise. The policy also provided that, if the 
merchandise or any portion thereof should be destroyed or damaged 
by fire, the insurer should be liable for a loss of commission or 
profits equal to not exceeding 15 per cent of the damage which the 
goods should be found to have sustained which damage should be 
the final cost to the companies covering the stock, irrespective of 
whether the stock was surrendered to the companies insuring it or 
not. Held, that the insurer’s liability extended only to a percentage 
of profits on the difference between the total value of the goods. in- 
sured and the amount received by insured as salvage on the damaged 
goods taken over by the insurance companies under the policies; the 
percentage profit being limited to a percentage on the amount of 
damages sustained by insured. 
[For other cases, see Insurance, Dec. Dig. § 507.] 


Appeal from Trial Term, New York County. 

Action by Henry W. A. Page against the Northern Insurance 
Company of New York. There was a directed verdict for de- 
fendant, and plaintiff appeals. Affirmed. 


Argued before Ingraham, P. J., and McLaughlin, Miller, 
Laughlin, and Dowling, JJ. 


Ira Buiss Stewart (Dickinson W. Richards, on the brief), for 
Appellant. 


FrEDERIC R. CoupErt (John P. Murray, on the brief), for 
Respondent. 


LAUGHLIN, J. 

This is an action on an insurance policy which the plaintiff was 
doubtlesss led to believe would, in the event of the destruction of 
or damage to his goods by fire, indemnify him for the loss of pro- 
fits that he would have derived on a sale of the goods but for the 
fire. It is first expressly provided in the policy that the company 
insures the plaintiff on his stock of goods against all direct loss or 
damage by fire except as thereinafter provided “to an amount not 
exceeding fifteen hundred dollars. * * * Being this company’s 
pro rata share of the agreed commissions and/or profits of as- 
sured, of not exceeding 15 per cent., on the sound value” of the 
merchandise to which the insurance relates. One would expect 


* Decision rendered, Dec. 2, 1910. 125 N. Y. Supp. 1066. 
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from this provision that it was the design of the company either 
alone or with other companies, if any, which had written or might 
write like insurance to insure the owner against loss of commis- 
sions or profits on the goods, and that the maximun liability 
should not exceed 15% of the value of the goods before the fire. 
The appellant insists that this was an absolute undertaking on 
the part of the company. If he had been allowed to recover on 
this theory, his damages would have been much greater. 

The trial court was of opinion that this apparently absolute 
liability for insurance on profits was qualified and limited by a 
succeeding provision of the policy, which is as follows: 

“If during the term of this policy said merchandise, or any 
portion thereof, shall be destroyed or damaged by fire, this com- 
pany shall be liable for a loss of commissions and/or profits equal 
to not exceeding 15 per cent of the amount of damage which such 
goods shall be found to have sustained, which damage shall be 
the final cost to the companies covering the stock, irrespective 
entirely whether the stock is surrendered to the companies insur- 
ing the same or not.” 

It would seem from the provisions of this policy that it was 
understood, although it is not expressly stated, that the insured 
held insurance on the stock of goods as distinct from insurance 
on his profits ; and it appears that such was the case. Pursuant to 
the provisions of the policies of insurance on the stock of goods. 
the damaged goods were surrendered to the insurance companies. 
The verdict was directed on the theory that the liability of the 
company was only with respect to a percentage of profits on the 
difference between the total value of the goods and the amount 
received by the insured as salvage on the damaged goods taken 
over by the insurance companies under the policies, or, in other 
words, the percentage of profits was limited to a percentage on 
the amount of the damages sustained by the insured. The sound 
value of the goods insured was found to be $42,785.40, and the 
loss or damage was found to be $17,521.70. The loss was ad- 
justed by the insurance companies on that basis. If the fire had 
not occurred and the plaintiff had sold all of the goods insured in 
the due course of business, he would have received commissions 
or profits on the total value, on account of the damaged goods 
being taken over by the insurance companies, he is deprived ot 
all opportunity of realizing any further profits thereon; and by 
the construction of the policy on which the verdict was directed 
his insurance, instead of being based on a percentage of profits 
figured on the value of the property, turns out to be insurance 
based on a percentage of profits figured on only about two-fifth of 
such value, If the companies had not taken over the stock, but 
had paid the damages and had left the damaged goods with the 
plaintiff, he might have obtained on selling them the contemplated 
profit to the extent that they were deemed to represent the sound 
value of the stock insured; but he could not have recovered any 
loss of profits with respect to them under this policy, and by the 
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express terms of the provisions of the policy lastly quoted it ap- 
pears that the same rule was to obtain irrespective of whether the 
owner was to be permitted to retain the damaged stock or the 
insurance companies took it over pursuant to the policies. 

The provisions of this policy are quite misleading ; but we are of 
opinion that they cannot all be given force and effect unless the 
provisions firstly quoted are deemed to be modified by the suc- 
ceeding provisions by which the assured has in effect stipulated 
that the profits shall be figured, not on the total value of the 
goods destroyed or damaged, but on the loss or damage thereto 
which the insurance companies insuring the stock of goods shall 
pay or be liable to pay. This falls far short of being an insurance 
on profits on the total value of the merchandise destroyed or 
damaged by fire, and is, in effect, merely an insurance on a per- 
centage of the profits on the total value to the amount of the 
damages which the insured is able to collect or recover from the 
insurance companies liable for insurance on the goods, and it 
becomes no insurance on the profits on the remainder thereof. 
Of course, any ambiguity in an insurance policy is to be resolved 
in favor of the insured, but the application of that rule does not 
aid the appellant ; for, construing the policy in the light of all of - 
its provisions, the agreement which the company has made is, 
we think, as herein stated. 

The court in directing the verdict followed this construction, 
which gives the plaintiff all the relief which can be awarded to 


him under this policy. s ' 
It follows, therefore, that the judgment should be affirmed with 
costs. All concur. 


Note by the Editor of the Insurance Law Journal. 


If the goods were the actual property of the insured, the existence 
of these policies would seem to be a factor in determining the basis on 
which the insurance on the stock itself should be determined. In case 
of goods ae a market value, such value usually controls. Fowler vs. 
Ins. Co., 74 N. C. 89; Fisher vs. Ins. Co., 33 Fed. 544; Western Assur. 
Co. vs. Studebaker, &c., 124 Ind. 176; which in case of manufacturer is 
value at place of loss. Mitchell vs. Ins. Co., 92 Mich. 594. If profits are 
independently covered the loss should be so estimated as to avoid double 
indemnity. If, on the other hand, insured was a mere factor, he would 
be entitled to the anticipated profits above the money for which he must 
account to the owners, or, if a manufacturer, above the cost to himself of 
their production. 


L——Vol. XL.—! 
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COURT OF CIVIL APPEALS OF TEXAS. 


SHAWNEE FIRE INS. CO. 
US. 


CHAPMAN et AL.* 


FIRE INSURANCE—SOLE OWNERSHIP—OWNERSHIP OF EX- 
ECUTOR—PLEADING. 

A petition setting forth that a fire policy was issued in the name of one 
of the petitioners, but that it was applied for and intended for the 
use and benefit of the estate of which petitioner was executor with 
entire management, and that the estate was owned by the petitioner 
and others as heirs of the deceased owner, which facts were known 
to the company’s agent when the insurance was taken, and containing 
a further allegation of a loss by fire, states a good cause of action, 
as against a general demurrer. 

[For other cases, see Insurance, Dec. Dig. § 642.] 


FIRE INSURANCE—OWNERSHIP—OWNERSHIP OF AGENT— 
WAIVER. 


Where the agent of a fire insurance company had knowledge when he 
issued a policy in the name of an executor that it was owned by the 
estate of which the executor had the management, and that the exe- 
cutor held in that capacity, and not as a sole owner, the provisions 
of the policy as to sole and unconditional ownership are thereby 
waived by the company. 


[For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.] 


FIRE INSURER’S AGENT IMPLEADED — LIABILITY — EVID- 
ENCE. 


In a suit to recover on a policy of fire insurance, where the insurer 
impleaded its agent and asked a judgment over against him in the 
event of a recovery by the insured, on the ground that he had not 
reported to the insurer his knowledge of facts relating to the prop- 
erty insured, evidence held to warrant a verdict in favor of the 
agent. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


FIRE INSURANCE — CHARACTER OF RISK — INSURER’S 
KNOWLEDGE OF FACTS—EVIDENCE—INSTRUCTIONS. 
Though the chief examiner of a fire insurance company testified directly 
that the risk covered by the policy would not have been accepted by 
the company had the true facts as to ownership been known to it, 
but there was other testimony tending to discredit him, the jury 
were not bound te believe him; and hence there was no error in 
charging that it was essential for the insurer to prove that it would 
not have accepted the risk had it known the true facts as to owner- 

ship. 


[For other cases, see Insurance, Dec. Dig. § 669.] 


Appeal from District Court Henderson County ; B. H. Gardner, 
Judge, 


hier tapenade 
® “ee rendered, Nov. 19, 1910. Rehearing Denied, Dec. 17, 1910. 132 8S. W. 
Rep. 864. 
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Action by R. L. Chapman and another, executors, against the 
Shawnee Fire Insurance Company, in which the defendant im- 
pleaded its agent. Judgment for plaintiff’s and for defendant’s 
agent, and the defendant appeals. Affirmed. 


ALEXANDER, Hocserr & GresHaM and Wm. THompson, for 
Appellant. 

FauLkK & FAULK and RIcHARDSON, WATKINS & RICHARDSON, 
for Appellees. 

RAIney, C. J. 

R. L. Chapman and Zilla Chapman, as executors of the estate 
of James A. Chapman, brought this suit against the insurance 
company, appellant, to recover $1,200, loss under a fire insurance 
policy covering a residence, household and kitchen furniture, 
that had been destroyed by fire. The appellant plead the general 
demurrer, general denial, and specially: (1) That the interest’ of 
the assured was not truly stated in said policy of insurance, as 
was required by its terms; (2) that the assured, in said policy 
named, was not the sole and unconditional owner of the property, 
as required by the terms of said policy; (3) that the subject of in- 
surance was a building on ground, not owned by the assured in 
fee simple, as required by the terms of the policy; and, further, 
asked that H. L. Parsons, its agent, be made a party, and for judg- 
ment over against him in the event a recovery was had against it, 
alleging, in effect, that said property was insured in the name of 
R. L. Chapman, when it belonged to the estate of James A. Chap- 
man; that it was in the country and on the prohibited list, and if 
Parsons knew these facts, he failed to perform his duty in not re- 
porting such fact to the company. Parsons pleaded ratification 
and acquiescence in his said acts by said company, by receiving 
from him the premium after knowing all the facts. A trial re- 
sulted in a verdict for appellees. Judgment was rendered accord- 
ingly, and the insurance company appeals. 

The first assignment of error presented, also submitted as a 
proposition, is as follows: “The court erred in overruling defend- 
ant insurance company’s general demurrer to plaintiff’s first a- 
mended, original petition, for the reason that said petition nowhere 
states that plaintiffs were the owners of said property and 
in possession of the same both at the time of the issuance of the 
policy of insurance, and at the time of the fire, and said petition 
nowhere states that they were in possession and control of the 
same as executors of the estate of J. A. Chapman, deceased, both 
at the time of the issuance of the policy and at the time of the 
fire,’ The petition alleged: “Plaintiffs would respectfully show 
to the court that while said insurance policy was issued to and in 
the name of plaintiff R. L. Chapman, plaintiff herein, that the 
same was in fact applied for and intended by him for the use and 
benefit of said estate of the said James A. Chapman, deceased, 
and upon property so held and controlled by himself and Zilla 
Chapman, his coplaintiff herein, as executors of the said James 
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A. Chapman, deceased, and owned by the said plaintiff herein 
and the other children and heirs of James A. Chapman, deceased, 
which facts were at the time known to the agent of the said de- 
fendant when taking out said insurance aforesaid. That since 
said policy was executed, on, to wit, the 3d day of April, 1909, 
the said building mentioned in the said policy, together with 
all the contents therein contained, was completely destroyed by 
fire.” There was no error in overruling the general demurrer, as 
the petition states a good cause of action, and is not subject to 
such an exception. Insurance Co. v. Woodward, 18 Tex. Civ. 
App. 496, 45 S. W. 185; McBride vs. Puckett, 66 S. W. 242; In- 
surance Co. vs. Jameson, 31 Tex. Civ. App. 651, 73 S. W. 418. 

Appellant’s second assignment of error is that, “the court erred 
in its general charge to the jury in directing a verdict against de- 
fendant insurance company in favor of plaintiff’s herein, for the 
reason that the pleadings and evidence in the case failed to show 
such ownership and possession of the property described in the 
policy of insurance, both at the time of the issuance of the policy 
and at the time of the fire, as would entitle plaintiffs to recover 
herein.” The evidence shows that the policy was issued in the 
name of R. L. Chapman. The property belonged to the estate of 
James A. Chapman, deceased. By his will his property was not 
to be divided until his youngest child reached maturity, there 
being several children, and R. L. Chapman, his son, and Zilla 
Chapman, his widow, were made executors and had possession of 
and lived on the property with the other children. These facts 
were known to and fully understood by H. L. Parsons, the com- 
pany’s local agent, when the policy was issued to R. L. Chapman, 
each of whom acted in good faith. The agent knowing when he 
issued the policy in the name of R. L. Chapman that it was owned 
by the estate of James A. Chapman, deceased, and that it was held 
by R. L. Chapman as one of the executors, and not as a sole 
owner, constituted a waiver by the company of sole ownership, 
and it is in no attitude to interpose such a defense. Ins. Co. vs. 
Cummings, 98 Tex. 115, 81 S. W. 705; Ins. Co. vs. Camp, 71 
Tex. 503, 9 S. W. 473. 

On the phase of the case relating to the liability of H. L. Par- 
sons, for failure to make a true report of the facts as to the con- 
dition of sole ownership of the property, the appellant complains 
of the court for not instructing a verdict for it for the amount 
found against it in favor of Chapman. The evidence shows that 
Parsons, at the time he issued the policy, believed it was proper 
and right to issue it in the name of R. L. Chapman, who was in 
possession of and controlling said property, which he was in fact 
doing, as the other executor, Mrs. Zilla Chapman, left its sole 
management to him; Parsons not thinking of any legal obstacle 
that would affect its validity. In the blank reports furnished him 
by the company on which to report to the company the issuance 
of policies, etc., there was no instruction as to whose name poli- 
cies covering property belonging to an estate should be written 
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in. The insurance of property situated in the country was listed 
as prohibited, but it was shown that risk in such property was 
taken when it was of value greater than $1,750, and this property 
was shown to be of greater value; besides Parsons had shown 
in his report that the premises were situated in the country, and 
the company made no objection on this score. The issue, whether 
or not the company would have consented to the risk on estate 
property, was submitted to the jury and they found that it would 
have. The evidence further shows that after the fire, and after 
learning all the facts connected with the ownership of the prop- 
erty, the company received from Parsons the premiums which he 
had collected for the policy and retained the same. The evidence, 
we think, fully warrants a verdict in Parsons’ favor, and the 
assignment is overruled. 

It is contended by appellant that as one Dawson, chief exam- 
iner of the company, and the only witness who testified directly 
on this point, had testified that had the true facts as to ownership 
been reported to the company the risk would not have been ap- 
proved, but the policy would have been ordered canceled, the 
court erred in submitting that issue to the jury. While it is true 
that Dawson was the only witness who swore positively that the 
risk would not have been accepted by the company had the true 
facts of ownership been known to it, the jury were not bound to 
believe him, especially as there was other testimony tending to 
show his testimony was not true. Bank vs. Fordtran, ‘122 S. W. 
413; McCormick vs. Kaufmann, 109 S. W. 492, and cases there 
cited. The evidence shows that the company did insure country 
residences under certain restrictions, but there is nothing to show 
that property of an estate was prohibited, except the testimony of 
Dawson. Parsons had received no such instruction, estate prop- 
erty was not in the prohibited list, and it was shown that at the 
time of trial the other property, not burned, still remained covered 
under the policy that had theretofore been issued by appellant. 
There was no error in the court charging as complained of, as it 
was essential for the company to prove that the risk would not 
have been accepted had it known of the true ownership. Ass’n vs. 
Norris, 30 Tex. Civ. App. 299, 70 S. W. 769. 

There are other assignments of error, but none, in our opinion, 
are well taken, and the judgment is affirmed. 
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SUPREME COURT OF IOWA. 





SEAMAN 
US. 
ANCHOR FIRE INS. CO.* 


FORFEITURE—SALE OF PROPERTY. 


There is no sale of insured property or of any interested in it so as to 
defeat the insurance, where the one to whom it had been willed in 
trust, with a life estate to him, made a contract for sale of the trust 
property, without being authorized by the will or the court to sell it. 


[lor other cases, see Insurance, Cent. Dig. §§ 794-825; Dec. Dig. § 328.] 


CHANGE OF POSSESSION—BURDEN OF PROOF. 


An instruction, in an action on a fire policy, that plaintiff has the burden 
of showing that a change of occupancy, if any, did not cause or 
contribute to the fire, and defendant has the burden to show that 
such change if any, increased the risk, is in accord with Code, § 1743, 
as to effect of failure to observe a provision of the policy against 
change of occupancy. 


[For other cases, see Insurance, Dec. Dig. § 646.] 


Appeal from District Court, Pottawattamie County; A. B. 
Thornell, Judge. 

Suit on a fire insurance policy. Trial to jury, and verdict and 
judgment for the plaintiff. The defendant appeals. Affirmed. 


FLICKINGER Bros., for Appellant. 

J. J. Srewarp, for Appellee. 

SHERWIN, J. 

The plaintiff is the executor of the estate of his deceased wife, 
Sarah M. Seaman, who was the owner of a building and personal 
property which the defendant insured against loss by fire. The 
house was insured for $500 and the personal property for a like 
amount, and there was a total loss. The defendant alleged that 
the plaintiff had sold the property before the fire, and falsely 
represented in his proofs of loss that he had not done so; that 
there had been a change in possession which increased the hazard 
and risk; and that other insurance had been placed on some of 
the property. If any of the defenses pleaded had been sustained, 
there could be no recovery. 

Mrs. Seaman left a will, by the terms of which all of her prop- 
erty, both real and personal, went to her husband, the plaintiff 
herein, in trust for their son, William T. Seaman, Jr., but giving 
the plaintiff a life estate therein. There is no question but what 
the plaintiff remained in the possession and occupancy of the 
property until a short time after the 20th of March, 1908. On 


* Decision rendered, Dec. 15, 1910. 128 N. W. Rep. 934. 
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that date, however, he entered into a written agreement, as trustee 
of the estate of Sarah M. Seaman, to convey the real estate and to 
sell the personal property to H. F. Pierce and wife. Pursuant to 
that agreement, Pierce and his wife soon thereafter moved into 
the house with the plaintiff, and were living there when the loss 
by fire occurred. About a month before the fire the parties en- 
tered into a further written agreement, which was indorsed on 
the original contract, to the effect that Pierce and his wife were 
not to have possession of any of the property covered by the 
original agreement until the consideration was paid according to 
agreement. The will gave the plaintiff no power or authority to 
sell or dispose of any of the property that had been devised and 
bequeathed to him in trust for his son. At the time the alleged 
contract of sale was made, the will had not even been probated, 
and there is no pretense that Seaman had received authority from 
the court to make a sale of the trust property. The trial court 
instructed that there was no sale of the real estate, and was clearly 
right in so doing. The appellant contends, however, that the 
plaintiff’s contract as trustee conveyed his life estate. That the 
life estate might have been conveyed will be conceded; but the 
two estates were distinct, and Seaman did not agree to sell and 
convey anything more than the trust estate. The questions of 
possession and occupancy were submitted to the jury, and its 
finding was against the contention of the appellant. 

The court instructed that the burden was on the plaintiff to 
show that a change of occupancy, if any there was, did not cause 
the fire or contribute thereto, and that the burden was on the de- 
fendant to show that such change, if any, increased the risk. 
The instruction was in accord with section 1743 of the Code. The 
cases cited by the appellant do not hold otherwise. In instruction 
12 the court properly told the jury that if there was no sale of any 
part of the personal property, other than as such sale was de- 
pendent on a consummated sale of the real estate, there was no 
false representation in the proofs of loss. The contract was of 
no force or effect, and any purported sale of personal property 
resting on that contract alone was not a sale. Moreover, the jury 
found specially that no sale of any of the personal property was 
made, and, further, that there was no change in the possession or 
occupancy of the premises. 

Criticism is made of two or three rulings on the introduction of 
testimony; but they relate to unimportant matters, and need not 
be discussed. There is no merit in the appeal, and the judgment 
must be, and it is, affirmed. 

Affirmed. 


Note by the Editor of the Insurance Law Journal. 


The allegation of the company that there had been an increase of 
risk within the code, was presumptively supported by the fact that the 
fire had actually occurred. In Northwestern Ins. Co. vs. Davis, 9 Ky. 
Law Rep. 333, it was held that the fact that a fire was due to an alteration 
of the premises conclusively proved that there had been an increase of 
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risk, though this was denied in Pool vs. Ins. Co., 91 Wis. 30. There was, 
therefore, evidence sustaining the allegation w hich placed the burden of 
disproof on the plaintiff to show that the loss was not due to the change 
of occupancy. On the other hand, the code provided that such change in 
itself would not affect the policy unless it increased the risk, and the 
plaintiff, having established that the loss was not due to the change, the 
burden was on the defendant to show that, apart from this, the risk had 
been increased within the code. 


SUPREME COURT OF ALABAMA. 


COMMERCIAL UNION ASSUR. CO. 
vs. 
RYALS.* 


FIRE POLICY—INTEREST OF INSURED. 

A contract provided that S. agreed to sell to plaintiff and another, whose 
interest plaintiff thereafter acquired, certain real estate, on condition 
that the purchaser should erect certain buildings on the land by 
January 1, 1907, and by the Ist day of February, 1907, should erect 
certain other buildings, whereupon on such date S. should convey to 
the plaintiff the described lands for a fixed price, with a provision 
that if plaintiff should not have completed the house first to be 
built, by the lst day of January, 1907, the contract should be void or if 
on the Ist day of February the other building should not have been 
completed, the contract should immediately terminate. Pending the 
erection of the first named building plaintiff obtained a contract of 
insurance, and prior to its completion the building was burned. Held, 
that plaintiff had an insurable interest in the building. 

|For other cases, see Insurance, Cent. Dig. $$ 601-635; Dec. Dig. § 282.] 

Mayfield and Evans, JJ., dissenting. 


Appeal from City Court of Montgomery; A. D. Sayre, Judge. 

Action by J. Ryals against the Commercial Union Assurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Louis JEFFRies and CoLEMAN, Dent & WetL, for Appellant. 
J. M. Cuirton, for Appellee. 


MAYFIELD, J. 
The majority of the court are of the opinion that the contract 
as to the purchase of the land in question is within the protection 
of the rule announced in the case of Loventhal vs. Insurance Co., 
112 Ala. 108, 20 South. 419, 33 L. R. A. 258, 57 Am. St. Rep. 17, 
that the plaintiff had an insurable interest in the property, and 
that there was no breach of warranty as to the insured’s interest 

in the property, as set ‘up by the insurance company in | its Pleas. 


* Decision rendered, Nov. 29, 1910. 63 “South. Rep 754. 
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The majority are of the further opinion that under all the 
evidence and the issues of this case the plaintiff was entitled to the 
general affirmative charge as for the amount recovered. They 
find no reversible errors in the record; that, if errors there were, 
they were without injury to the defendant, the plaintiff being 
entitled to the general affirmative charge as for the damages re- 
covered. 

Affirmed. 


Dowdell, C. J., and Simpson, Anderson, and McClellan, JJ., 
concur. Mayfield and Evans, JJ., dissent. 


MAYFIELD, J. (dissenting). 

Appellee and one Parker agreed and contracted to purchase 
certain lands or lots near the city of Montgomery, Ala., from 
one A. J. Smith, Jr. The agreement, as I understand it, was not 
a contract of purchase and sale, but was only an agreement to 
purchase and sale at a future date and upon certain conditions 
specified in the agreement. Parts of the agreement which show 
this are as follows: 

“This contract entered into between A. J. Smith, Jr., party of 
the first part, and J. Ryals and J. H. Parker, parties of the sec- 
ond part, witnesseth: 

“That the party of the first part has this day agreed to sell to 
the parties of the second part the following described lands in 
Montgomery county, Ala., to wit, the N. W. % of section 15, 
township 17, range 18, containing one hundred and sixty (160) 
acres, conditionally, and upon the following terms—that is to 
say, if the parties of the second part completely erect and build 
on said lands by the Ist day of January, 1907, a fourroom house, 
of good, sound lumber, the two front rooms and half of which 
shall be ceiled, and by the 1st day of February, 1907, shall com- 
pletely erect, out of good, sound, rough lumber, two tenant houses, 
sixteen by sixteen, with a shedroom in the rear, the party of the 
first part will convey on the 1st day of February, 1907, by war- 
ranty deed, to the parties of the second part, the above-described 
lands, at and for the purchase price of forty-seven hundred and 
fifty dollars ($4,750.00), payable in four annual payments, on 
the first days of December, thereafter, evidenced by notes, each 
note bearing interest from its date at the rate of 7 per centum per 
annum, secured by a mortgage on the property, with the usual 
terms, conditions and covenants therein, including a covenant not 
to remove from the lands any wood or timber, except such tim- 
bers as is necessary for the keeping of the lands and making the 
necessary improvements thereon. * * * 

“In the event the parties of the second part shall not have com- 
pleted the four-room house by the Ist day of January, 1907, and 
paid off and discharged any and all liens or incumbrances thereon, 
this contract shall immediately terminate and become void, and 
the party of the first part shall have the right to immediately take 
possession of the above-described lands, and any and all improve- 
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ments that in the meantime shall have been placed thereon by the 
parties of the second part shall be forfeited to and become the 
property of the party of the first part, and if, on the 1st day of 
February, 1907, the two tenant houses shall not have been erected 
and completed, and all the liens thereon discharged, the party ot 
first part shall have the right to immediately terminate this con- 
tract, and take possession of the lands above described, and all 
of the improvements that may have been placed on said property 
by the parties of the second part shall be forfeited to and become 
the property of the party of the first part.” 

Appellee, Ryals, subsequently purchased Parker’s interest in the 
contract, and undertook to perform his part of the contract, and 
obtained a fire insurance policy from appellant insurance com- 
pany upon one of the buildings to be constructed for $1,000. The 
construction of the building had just been commenced when the 
contract of insurance was obtained. The building thus insurea 
was burned before it was completed, and the insurance company 
declined to pay the loss, because of breaches of the conditions of 
the policy of insurance. The breaches mainly relied upon were 
concealments or misrepresentations by the insured of material 
facts and circumstances concerning the insurance or the subject- 
matter thereof, in that the interest of the insured in the prop- 
erty was not truly stated in his application for the insurance ; that 
in the application for insurance he had falsely represented that 
he was the absolute owner of the property upon which the house 
was to be constructed. 

The complaint contained five counts. Count 1 is in code form, 
on a fire insurance policy; 2 is on a contract to deliver the policy : 
the third, on a verbal contract of insurance; the fourth is to re- 
cover the statutory penalty of 25 per cent on account of being a 
member of the Tariff Association. The fifth count, like the first. 
is in code form, but adds that the building insured was only in 
process of construction. 

The proof showing that the policy was in writing, and delivered 
and, there being no question raised as to penalty, only counts 1 
and 5 need be considered. 

The defendant pleaded the general issue and several special 
pleas. Pleas 1 and 2 were the general issue in different forms. 
Pleas 3 and 4 were special, and set up the defense of concealment 
and misrepresentation of material facts or circumstances con- 
cerning the insurance heretofore pointed out. Plea 5 relied upon 
the breach of the condition of the contract of insurance that, if 
the interest of the insured “be other than the unconditional and 
sole ownership” of the property insured, the policy should be 
void. The sixth plea relied upon a breach of the condition that the 
policy should be void “if the subject of the insurance be a build- 
ing on ground not owned by the insured in fee simple’’—the 
breach being assigned in the language of the condition. 

There were demurrers interposed to each of the pleas num- 
bered 3, 4, 5, and 6, which were overruled in so far as they were 
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pleaded to counts 1, 4, and 5. The plaintiff then filed eight repli- 
cations to the pleas. 

The first replication was the joinder of issue on said pleas. 

The fifth and sixth replications sought to set up the fact that 
before entering into the contract of insurance the defendant was 
informed of the true state of the plaintiff's title. 

In the third replication, the plaintiff alleged that at the time of 
entering into said contract of insurance he and one Parker (whose 
interest plaintiff had acquired before the issuance of the policy 
sued on) had contracted in writing to purchase certain property 
from one A. J. Smith, Jr., and there was attached to said re- 
plication a copy of said contract; and it was then averred that 
said building had not been completed at the time of the issuance 
of the policy, and that the agent of the defendant agreed to insure 
it while in the course of construction and to charge the premium 
therefor to the Wadsworth Retail Lumber Company; that after 
the contract of insurance was made and said premium was so 
charged to said Wadsworth Retail Lumber Company, there were 
additions of large value to the building; that said insurance was 
issued on a building to be thereafter finished and not on a com- 
plete building, and was of the character of insurance known as 
“Builders’ Risk,” a copy of which is attached as an exhibit to 
said replication. 

In the seventh replication the plaintiff alleged the making of the 
contract as referred to in the third replication; and that the pro- 
vision contained in said policy that “if the interest of the insured 
was other than unconditional and sole ownership, or if the sub- 
ject of insurance be a building on ground not owned by the 
insured in fee simple,” were qualified by a preceding provision 
in the policy which declared that “unless otherwise provided by 
agreement indorsed hereon, or added hereto,” said policy should 
be void on said conditions. It was then averred in said replica- 
tion that the description of the property insured set out in the 
policy was printed on a separate slip of paper, which was separa- 
tely signed by the agent of the defendant and attached to or in- 
serted in said policy; said insurance was on a building in process 
of construction ; and the conditions set forth in said pleas as con- 
tained in the policy do not and were not intended by said policy 
to apply to said insurance so taken out on said building in process 
of erection. 

They were separate demurrers filed by the defendant to the 
third and seventh replications. These demurrers were over- 
ruled by the court, and each of these rulings of the court is as- 
signed as error. 

The defendant filed 10 rejoinders. The first and second re- 
joinders took issue upon the replications. The other rejoinders 
were special, and sought to set up the forfeiture of the contract 
sued on by the plaintiff prior to the time of making the application 
and prior to the time of the issuance of the policy sued on. The 
plaintiff demurred to these rejoinders, separately and severally, 
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and the court sustained the plaintiff’s demurrers to the rejoinders 
Nos. 3, 4, 5, and 6, and overruled the demurrers to the other re- 
joinders. 

The plaintiff filed eight surrejoinders to the seventh and eighth 
rejoinders. To each of the eight surrejoinders, the defendant 
demurred. The court sustained the defendant’s demurrer to the 
eighth surrejoinder, but overruled each of the defendant’s de- 
murrers to each of the remaining seven surrejoinders. 

To the surrejoinders Nos. 1 to 7, the defendant filed five rebut- 
ters. The first rebutter was the joinder of issue. The remaining 
four rebutters were special. The second rebutter set up the fact 
that under and by virtue of the contract which the plaintiff had 
with A. J. Smith, Jr., at the time of the destruction by fire of said 
house which was covered by said policy of insurance, all of the 
plaintift’s right, title, claim, and interest in and to the land upon 
which the house was being built had terminated and the plaintift 
had no right, title, claim, or interest in said land at such time. 

The third rebutter set up the fact that at the time of the des- 
truction of the house by fire the plaintiff was not the sole and un- 
conditional owner thereof. 

The fourth rebutter set up the fact that at the time of the de- 
struction of the house by fire the plaintiff was not the owner in fee 
simple of the land upon which the house was being built. 

The fifth rebutter set up the fact that at the time of the de- 
struction by fire of the house insured the plaintiff was not the 
owner of said house. 

The defendant then filed a special rebutter to the seventh re- 
joinder. The plaintiff filed demurrers to each of the special re- 
butters, separately and severally. The court sustained the several 
demurrers of the plaintiff to each of the special rebutters, and 
each of such rulings of the court is separately assigned as error. 
Issue was finally joined, and the trial proceeded upon the issues 
thus presented. 

On the trial of the case the plaintiff introduced in evidence the 
policy of insurance sued on. This policy of insurance was in the 
standard form, and insured a building in process of erection. In 
this policy there are contained the following stipulations: “This 
entire policy shall be void, if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circum- 
stances concerning this insurance, or the subject thereof; or if 
the interest of the insured in the property be not truly stated here- 
in; or in case of any fraud or false swearing by the insured touch- 
ing any matter relating to this insurance, or the subject thereof, 
whether before or after a loss.” 

The policy also contained the following provisions: “This en- 
tire policy, unless otherwise provided by agreement indorsed here- 
on or added thereto, shall be void * * * if the interest of the 
insured be other than unconditional or sole ownership; or if the 
subject of the insurance be a building on ground not owned by 
the insured in fee simple.” 
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It was upon these provisions that the special pleas and subse- 
quent pleadings were based. The trial being had upon these is- 
sues, the court, at the request of plaintiff, gave the general af- 
firmative charge in his favor, resulting in verdict and judgment 
for plaintiff. From this judgment defendant appeals, assigning 
various errors. 

We deem it unnecessary to treat all of these numerous assign- 
ments of error, or to follow all the various issues shown by this 
record, through the mystic mazes of special and double pleadings, 
which are allowable, if not necessitated, in certain cases like this, 
under our dual system of pleadings. This case, being well tried 
as it was, certainly serves as an object lesson to show the evils of 
our system of duplicity in all pleadings. There is scarcely any 
limit to the number of issues upon which a given case may be 
tried, under such a system. If a special and true verdict should 
be returned upon each issue, probably no judgment could be 
rendered. We will, therefore, decide only those questions of law 
which are raised, and which we deem necessary to determine the 
rights of the parties as to this litigation, and upon which most of 
the rulings of the lower court depend. 

The most important question of law involved in this case is, 
Does the plaintiff’s contract or agreement to purchase, in this case 
make him “the unconditional and sole owner of the property,” 
within the meaning of the policy oi insurance? It is insisted by 
plaintiff that he was, and by the insurance company that he was 
not, and, consequently, that there was a forfeiture of the policy 
on account of a breach of this condition thereof. Both parties 
rely upon a former decision of this court, viz., Loventhal vs. Ins. 
Co., 112 Ala. 108, 20 South. 419, 33 L. R. A. 258, 57 Am. St. Rep 
17, as supporting their respective contentions. This case reviewed, 
and quoted at length from, many other authorities, and decided 
that a vendee of land in possession, exercising acts of ownership 
under an executory contract of purchase, and holding the bond of 
the vendor to make title upon full payment of the purchase 
money, a portion of which remains unpaid is the unconditional 
and sole owner of the land in fee within the meaning of these 
words as used in a contract of fire insurance. Following this and 
many other cases, the Supreme Court of Florida, in the case of In- 
surance Co. vs. Erickson, 50 Fla. 419, 39 South. 495,2 L. R. A. 
(N. S.) 512, 111 Am. St. Rep. 121, held that a vendor who had 
sold and contracted, and given bond to convey, property upon 
payment of the purchase price which was fixed and certain, the 
grantee having obligated himself to pay such purchase price at 
specified times, was not the sole and unconditional owner of the 
property contracted to be sold, within the meaning of a contract of 
insurance, but that the vendee was such owner. It follows, of 
course, that both the vendor and the vendee cannot, at one and the 
same time, be such sole and unconditional owner ; so, in the instant 
case, if the plaintiff, the alleged vendee under the agreement, was 
such owner, then his vendor, Smith, was not. 
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The reason assigned for the rule in Loventhal’s Case, was as 
follows: “* * * That Mrs. Loventhal was the unconditional 
and sole owner of the equitable title admits of no question. She 
was confessedly armed with the right to go into a court of equity 
and obtain the absolute, unconditional legal estate in the lands, 
upon simply discharging the incumbrance created thereon by the 
quasi mortgage for the purchase money. There was no condition 
annexed to her equitable estate, the nonperformance of which 
would forfeit or foreclose her right thus to obtain the legal title. 
Such a forfeiture could occur only by judicial proceedings, at the 
suit of her vendor, decreeing the foreclosure of her equity; and 
these proceedings, themselves, she could defeat, at any time before 
decree, by paying the purchase money and thereby removing the 
incumbrance. Such an estate is not one upon condition, as con- 
ditional estates are commonly understood in the law.” 

This court, in the above case (page 116 of 112 Ala., page 421 
of 20 South.), quoting from a Connecticut case, said, that “abso- 
lute,” as used in these conditions of insurance policies, is synony- 
mous with “vested,” and is used as contradistinguished from 
“contingent” or “contraditional.” Conditions in insurance policies, 
like these, limiting or avoiding liability, are strictly construed 
againts the insurer, and liberally in favor of the insured (Insur- 
ance Co. vs. Young, 86 Ala. 424, 5 South 116, 11 Am. St. Rep. 
51); yet, if they are inserted in the contract in good faith, and 
with knowledge of the parties to the contract, and as a part of 
the contract, and they are reasonable and not illegal or against 
public policy, they are valid and binding. I have no hesitancy in 
deciding that the alleged contract of purchase relied upon in the 
case at bar was not such a contract, sale, or agreement as made 
the plaintiff (the alleged vendee) the “unconditional and sole” 
owner of the building insured, or the owner of the land upon 
which it was constructed, in “fee simple.” 

The agreement under consideration is clearly distinguishable 
from those construed in Loventhal’s Case, 112 Ala. 108, 20 South. 
419, 33 L. R. A. 258, 57 Am. St. Rep. 17 and from any of the 
numerous cases quoted or cited in that case, or any other that we 
have examined which was construed in those cases. The agree- 
ment or contract under consideration was nothing more nor less 
than an option to purchase. It was not a purchase or sale or 
evidence thereof; it was only evidence of an option to purchase, 
at a future date, upon the conditions therein specified. These 
conditions had not been performed at the time of the making of 
the contract of insurance, nor were they fully so at the time of 
the loss. Under this contract at no time could plaintiff have 
maintained a bill for specific performance or other appropriate 
relief under the contract in a court of equity, and of course he had 
no legal title. He had neither legal nor equitable title. Of course 
a perfect “title” to the land, legal or equitable, is not always neces- 
sary ; yet plaintiff had no “interest or “ownership” as distinguished 
from title which was “sole” and “unconditional,” or in “fee 
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simple.” While he was in possession he was not in possession as 
the owner or purchaser. He was there for the purpose only of 
making good the consideration for the option to purchase. The 
house which he was building was not his unless he made good the 
consideration for, and then exercised his option to purchase. He 
could have failed or refused to perform, in which event he would 
have had no claim to the house or land. He would simply have 
lost his labor and material, and maybe have been liable as for a 
breach of his contract, agreement, or option to purchase. He 
may have had an insurable interest in the house, in the nature of 
a “builder’s risk,” but he had no such interest in the building, as 
“sole and unconditional” ownership, or ownership in the land in 
“fee simple.” 

I have, of course, been treating these conditions as they were 
alleged in the pleas, and not as they were alleged in the replica- 
tions ; that is, as if they had no qualifications or limitations “other- 
wise provided by agreement indorsed or added to the policy,” etc., 
and no waiver by the parties to the contract of such conditions. 
These exceptions or limitations (or some, at least) were set up 
by sufficient and appropriate replications, and, if proven, of course 
would avoid the pleas. It is true that the clause of the policy 
containing the conditions set up in the pleas, and heretofore con- 
sidered, began as follows: “This entire policy, unless otherwise 
provided by agreement indorsed hereon, or added hereto, shall 
be void if” the insured does or does not certain things, or has 
or has not certain rights, title, ownership, etc., in the property, 
including those set up in-the pleas. If it was otherwise provided, 
this was properly set up by a replication—the pleas need not 
negative such provisions. Nor did the pleas affirmatively show 
that the policy contained such provisions, nor that the specified 
conditions relied upon in the pleas had such qualifications or limi- 
tations. It was the office of a replication to set up such if they 
existed. 

Some of the replications to these special pleas were wholly 
insufficient. They were not proper answers. They neither denied 
nor confessed and avoided any one of the pleas to which they 
were addressed. Notable among these are replications 3 and 7. 
The facts set up in these replications, if true, were no answer to 
any one of the pleas. The facts averred did not show that the 
conditions of the policy set up in the pleas were avoided, becatse 
it was “otherwise provided by agreement indorsed hereon or ad- 
ded hereto,” as provided in the policy and as a part of such con- 
ditions, and of course any contract that the insured had with a 
lumber company, as to furnishing the lumber with which to build 
the house, and its agreement to pay the insurance premiums, was 
no answer, unless it was a part of the contract and the insurance 
company was a party to it or was bound by it; and there was 
nothing to show that it was so bound. Nor was it any answer 
thereto that the insurance was a “builder’s risk.” That was no 
excuse or justification for the insured’s warranting, as he did, 
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that his interest in the property was unconditional and sole owner- 
ship, or that he owned the land in fee simple. 

Nor was the seventh replication any answer to any of the 
special pleas. It merely sets out the contract or option to purchase ' 
the land, and the application for insurance upon “a building in 
process of construction” upon the land, and then follows the con- 
clusion of the pleader that the conditions of the policy set up in 
the pieas were not intended to apply to the insurance taken out 
upon the “building in process of construction.” This conclusion 
is gratuitous, in that it is not supported by the facts averred in the 
replications. The application referred to in the replication, as des- 
cribing the building as being one in process of construction, does 
not in the least qualify the conditions set up in the pleas. 

While it is not usual for insurance policies known as ‘builders’ 
risks” to contain such provisions or warranties as are set up in 
some of the special pleas, and we can see no necessity for them in 
such policies, yet there is no law against such provisions in such 
policies, and if the parties agree to them, and they are inserted as 
a part of the contract, of course they are binding. 

Thus far we have been considering these conditions and war- 
ranties as they appear on the face of the policy and as they are 
alleged in the pleas and replications. As we have often decided, 
such conditions, warranties, and forfeitures as these are not fa- 
vorites of the law. They are often, if not usually, inserted in 
policies of insurance by the insurer or its agents, and often with- 
out the knowledge or consent of the insured; and sometimes they 
contradict the statements made by the insured to the agent of the 
company. The provisions being usually printed as parts of the 
blank policies used by the company, it 1s therefore probable that 
the policy might be filled out by the agent and delivered to the 
insured, without either observing the conditions, though all the 
facts of the risk, as well as the condition of the title, were fully 
and truly stated to the agent by the insured, and though they were 
different from the printed recitals in the blanks. But, of course, 
all parties to contracts, who are sui juris, are presumed to know 
the provisions of the contract executed by them, and, if it is in 
writing, to have read or heard them read. 

This court, in other cases, in speaking of these provisions in fire 
insurance policies, and of the sufficiency of replications to pleas 
setting up such, has said: “The proposition has been frequently 
announced by this court that when the insured in contracting for 
insurance fully informs an authorized agent of the insurer of the 
true state of his title to or interest in the property upon which 
insurance is desired, and with such knowledge the policy is issued, 
the insurer cannot refuse payment. in case of loss, because .of 
some provision in the policy requiring a different title or interest 
than that truly disclosed to: such agent.” Pope vs. Glens Falls 
Ins. Co., 130 Ala. 359, 30 South. 497. “If the assured fully and 
truly discloses his interest and ownership to an agent of the de- 
fendant, authorized to take applications for insurance, deliver 
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policies, and receive premiums, the company will not be permitted 
to take advantage of an oversight or wrongful act of its own 
agent to avoid the policy.”” Brown vs. Com. F. Ins. Co., 86 Ala. 
189, 5 South. 500; Williamson vs. N. O. Ins. Co., 84 Ala. 106, 
4 South. 36; Phoenix Ins. Co. vs. Copeland, 86 Ala. 551, 6 South. 
143,4 L. R. A. 848. 

The replications which sufficiently set up these facts were 
therefore sufficient ; and, if proven, the plaintiff would be entitled 
to verdict and judgment, notwithstanding the conditions in the 
policy and the fact that plaintiff was not the unconditional and 
sole owner, provided he had an insurable interest in the property, 
which was truly and fully stated to the insurance agent who had 
authority to bind, and acted for, the company in the matter. 

Whether the insured in this case fully and truly represented all 
the necessary circumstances to the insurance agent who negotiated 
the risk, and whether the person to whom he made the statements 
as to his rights or ownership in and to the premises and property 
insured had authority to bind the insurer, were disputed questions 
of fact under the issues and the evidence; and the trial court 
erred in taking these questions from the jury, by giving the affirm- 
ative charge for plaintiff as requested. 


SUPREME COURT OF MICHIGAN. 


WEBB 
US. 


GRANITE STATE FIRE INS. CO* 


FIRE POLICY — CANCELLATION—RETURN OF PREMIUM. 

A fire policy provided that it might be canceled at any time at the request 
of insured, or by the company on giving five days’ notice. It declared 
in another sentence that if canceled, and the premium had been 
actually paid, the unearned premium should be returned on the sur- 
render of the policy, the company retaining the customary short rate, 
except that, when the policy was canceled by the company by giving 
notice, it should retain only the pro rata premium. Held, that cancel- 
lation by the company was complete on its giving five days’ notice 
without tender of return of the unearned premiums; the company 
being bound to return such premium -— on surrender of the policy. 


[For other cases see Insurance, Dec. Dig. § 232.] 


Error to Circuit Court, Ostego County; Nelson Sharpe, Judge. 
Action by Josiah Webb against the Granite State Fire Insur- 
ance Company. Judgment for plaintiff, and defendant brings 
error. Reversed and rendered. 
* Decision rendered, Dec. 30, 1910. 129 N. W. Rep. 19. 
Vol. XL.—25. 
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Argued before Bird, C. J., and Ostrander, Brooke, Blair, and 
Stone, JJ. 


LEHMAN, Ricés & LEHMAN, for Appellant. 

NELSON C. WETER, for Appellee. 

Brooke, J. 

Plaintiff held a Michigan standard fire insurance policy in de- 
fendant company, covering his stock of goods. The policy was 
issued September 5, 1908, and contained the following provision: 
“This policy shall be canceled at any time, at the request of the 
insured; or by the company, by giving five day’s notice of such 
cancellation. If this policy shall be canceled as hereinbefore pro- 
vided, or become void, or cease, the premium having been actually 
paid, the unearned portion shall be returned, on surrender of this 
policy, or last renewal, this company retaining the customary short 
rates; except that when this policy is canceled by this company, 
by giving notice, it shall retain only the pro rata premium.” On 
September 21, 1908, defendant caused to be sent to plaintiff (the 
receipt of which is admitted) the following notice of cancellation : 
“Sep. 21, 1908. Dear Sir: You are hereby notified that policy No. 
682358 of the Granite State Fire Insurance Company is canceled 
by said company. As said policy is void by reason of irregularity 
of issue and this notice of cancellation, in order to protect your 
property other insurance must be secured. Please return policy 
in enclosed envelope. Yours very truly, The James A. Jones 
Agency, Inc., G. A. A. M. Arenz., Secy. & Treas.” Plaintiff’s loss 
occurred January 19, 1909. Payment having been refused, plaintiff 
brought suit upon the policy. 

Upon the question of cancellation, the court charged the jury 
as follows: “I construe this policy to mean that, if the company 
desired at any time to cancel it, they had a right to and without 
assigning any reason for its cancellation. But as a condition pre- 
cedent to terminating the policy, to ending their liability under 
the policy, they must tender to the person insured the amount of 
the unearned premium.” 

The first question which presents itself for consideration is 
whether or not the learned circuit judge was correct in his con- 
struction of the clause in the policy relating to cancellation. The 
language of the clause is, it seems to us, plain and without ambi- 
guity. “This policy shall be canceled at any time at 
the request of the insured; or by the company by giv- 
ing five days’ notice of such cancellation.” These words, 
and these alone, provide for the method of cancellation. 
What follows in the same paragraph is a new _ sentence, 
and deals with the rights of the parties after cancel- 
lation. “If this policy shall be canceled as hereinbefore provided, 
or become void or cease, the premium having been actually 
paid, the unearned portion shall be returned on the surrender of 
the policy or last renewal; this company retaining the customary 
short rate; except that when this policy is canceled by this com- 
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pany by giving notice it shall retain only the pro rata premium.” 
This language, so far from indicating that the unearned premium 
must be tendered or returned as a condition precedent to can- 
cellation, states exactly when it shall be returned, to wit, “on the 
surrender of the policy.” We have no hesitation in holding that 
the cancellation is complete when the notice provided for by: the 
contract is given, and that thereafter the relation of the parties 
is changed from that of insurer and insured to that of debtor and 
creditor. If this construction imposes any hardship upon the in- 
sured in that he may not be at once able to reinsure because the 
company may not promptly return to him the unearned premium, 
it must be said that this hardship is one of his own creation. It 
flews directly and necessarily from the contract. If this contract 
requires amendment for the proper protection of the insured, re- 
lief must be sought from the Legislature. The court is without 
authority to make contracts. 

This identical clause has been construed by several courts in 
harmony with the above conclusion. Davidson vs. German Ins. 
Co., 74 N. J. Law, 487, 65 Atl. 996, 13 L. R. A. (N. S.) 884; El 
Paso Reduction Co. vs. Hartford Fire Ins. Co. (C. C.) 121 Fed. 
937 ; Schwarzchild et al. vs. Phoenix Ins. Co., 124 Fed. 52, 59 C. 
C. A. 572; Insurance Co. vs. Brecheisen, 50 Ohio St. 542, 35 N. 
E. 53; Parsons vs. Insurance Co., 133 Iowa, 532, 110 N. W. 907; 
Newark Fire Ins. Co. vs. Sammons, 11 Ill. App. 230. In Tisdell 
vs. Insurance Co., 155 N. Y. 168, 49 N. E. 664, 40 L. R. A. 765, 
the contrary view was held by a bare majority of the court. The 
dissenting opinion, to which attention is directed, was written by 
Chief Justice Parker, and his reasoning upon the question has 
been frequently quoted with approval by other courts. In our 
own court the cases of McGraw vs. Germania Fire Ins. Co., 54 
Mich. 145, 19 N. W. 927, and Hillock vs. Traders’ Ins. Co., 54 
Mich. 531, 20 N. W. 571, cited by appellee, have no application 
for the reason that the policy contract considered in those cases 
provided that “the companies reserve to themselves the right, at 
any time and for any cause, to return the assured the unexpired 
premium pro rata, which shall have the effect to cancel and annul 
this policy.” This provision is quite unlike the one here under 
consideration, and clearly made the return of the premium a condi- 
tion precedent to cancellation. 

The motion to direct a verdict in favor of the defendant should 
have been granted. The judgment is reversed, and inasmuch as 
the sending and receipt of the notice of cancellation is admitted, 
no new trial will be ordered. 


Note by the Editor of the Insurance Law Journal. 


For an exhaustive discussion of this question and of the authorities 
bearing on it, see the case of Taylor vs. Ins. Co. of N. A., 39 Ins. L. J 
170, with editorial note appended. In the latter the effect of failure to 
return premium on a tender is suggested. It would seem to follow from 
the decision in the present case that such return premium is a mere ob- 
ligation on the part of the insurer in the nature of an ordinary debt, 
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arising on the tender of the policy or renewal. Does nonpayment entitle 
the insured to treat the cancellation as waived and the policy, if retained 
in his hands, as still in force, or may he hold the company liable for 
damages if he relies on the return premium to effect other insurance? 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


NATIONAL UNION FIRE INS. CO. or Pittspure, Pa., 
VS. 
EMPIRE STATE SURETY CO* 


INDEMNITY INSURANCE—ACTION ON BOND—SUFFICIENCY 
OF EVIDENCE. 

A surety bond indemnifying the plaintiff against loss arising through 
the fraud or dishonesty of . agent contained a provision that it 
should be void if the insured} having knowledge of any act, fact, or 
information tending to indicate that the employee is or may be un- 
reliable, deceitful, dishonest, or unworthy of confidence, should neg- 
-lect to so notify the obligor. In a suit on the bond it was shown 
that the obligee had written a letter to the agent notifying him that 
two payments were past due; that the matter of delinquent balances 
had been discussed with him theretofore, and that unless some ar- 
rangement could be made whereby the plaintiff could be relieved from 
the continual annoyance of dunning for balances it would prefer to 
terminate the agency. Other evidence in the cause permitted the in- 
ference that the agent was expected to give credit to policyholders 
for premiums, and that he in turn was to be allowed a reasonable 
credit; that he was sloW in his remittances, in some cases not remitting 
until the end of four months after the policy had been issued; and 
that, according to the course of business the settlement when made 
was expected to include all the premiums charged against him for 
the particular month to which the remittances applied, and that the 
business conduct of the agent corresponded with that of the average 
agent of the company: Held, that the facts stated in the letter were 
not, when read in connection with the other testimony in the case, 
conclusive evidence that the obligee had knowledge that the agent 
was unreliable, deceitful, dishonest, or unworthy of confidence, which 
it was required to communicate to the obligor under the provision of 
the bond. 


[For other cases see Insurance, Dec. Dig. § 668.] 


Error to Supreme Court. 

Action by the National Union Fire Insurance Company of Pitts- 
burg, Pa., against the Empire State Surety Company. There 
was a directed verdict for defendant, and plaintiff brings error. 
Reversed. 


E. A. & W. T. Day, for Plaintiff in Error. 
F. S: Ketiocc, for Defendant in Error. 


* Decision | rende red, Nov. 14, 1910. 78 Atl Rep. 164. Syllabus by the Court. 
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BERGEN, J. 

This cause has been twice tried, and the present writ of error 
seeks a review of the correctness of the ruling of the trial court at 
the second trial in directing a verdict for the defendant on the 
testimony taken at the first trial, it being read to the jury by agree- 
ment of counsel. The result of the first trial was a verdict for the 
plaintiff which was set aside in the Supreme Court on rule to show 
cause (73 Atl. 233), but that conclusion is not applicable to the 
present case for the reason that the rule to show cause reversed 
all legal exceptions, and the question submitted to the Supreme 
Court was whether the verdict was supported by the evidence 
under the instructions given to the jury by the trial court, which 
instructions the Supreme Court was required to assume to be 
correct in disposing of the rule to show cause. The Supreme 
Court did not affirm the correctness of the instructions of the trial 
judge, Mr. Justice Reed, who read the opinion for the court 
saying: “This evidence must be regarded from the point of view 
in which the charge of the court left it to the jury.” As this writ 
of error challenges the legality of the direction of a verdict for the 
defendant, the application of the evidence here is not limited by 
the instructions given to the jury, as was the case on the rule to 
show cause. 

By a written agreement between the National Union Fire In- 
surance Company and one J. William Fowler, bearing date August 
4, 1904, Fowler agreed to represent the insurance company as its 
agent in Brooklyn, N. Y., “using his best endeavors to increase 
the volume, and improve the quality of the business written for 
said company.” The contract provides for a flat commission, and 
also for a contingent one based on the net results for each year 
ending on the last day of July, to be computed by deducting from 
the net premiums written and remitted to the company the amount 
of losses incurred on all risks written by said agent. The agree- 
ment does not, in express terms, state that Fowler was to 
collect and remit premiums, but it is to be implied, first, because 
the ascertainment of his contingent commissions is based upon 
the net premiums “remitted,” and secondly, because the business 
he contracted to carry on could not otherwise be conducted, and 
it was so carried on with the approval of the insurance company 
for nearly three years. After the appointment of Fowler, and on 
August 8, 1907, the defendant in error executed and delivered to 
the plaintiff the surety bond in question, the condition of which 
obligated the defendant, subject to certain provisions therein set 
out, to make good and reimburse to the plaintiff such pecuniary 
loss of its money, securities, or other personal property not exceed- 
ing $3,000 “‘as may be sustained by the employer by reason of said 
fraud or dishonesty of the employee in connection with the duties 
pertaining to the office or position” to which he had been ap- 
pointed, occurring during the period of one year thereafter, and 
which might be discovered during such term or within six months 
thereafter. The only condition or provision subject to which the 
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bond of indemnity was made, material to the present litigation, is 
to be found in the fourth condition which is as follows: “If at 
any time after beginning of the term for which this bond is writ- 
ten, the employer suspect, or if there come to the notice or knowl- 
edge of the employer any act, fact or information tending to in- 
dicate that the employee is or may be unreliable, deceitful, 
dishonest, or unworthy of confidence, or that he is intemperate, 
gambling or indulging in other vices, the employer shall imme- 
diately so notify the company in writing at its principal offices 
in the borough of Brooklyn, city of New York; and if the 
employer fail or neglect so to do the company_shall not be liable 
for any act of the employee thereafter commited; and if at any 
time after the beginning of the term for which this bond is written 
there come to the notice or knowledge of the employer, the fact 
that the employee is unreliable, deceitful, dishonest, or unworthy 
of confidence, or that he is intemperate, gambling or indulging in 
other vices, the company shall not be liable for any act of the 
employee thereafter committed.” 

The surety bond was continued from year to year by a certifi- 
cate in writing. The first bears date August 9, 1905, the second 
August 17, 1906, and the last July 29, 1907. These certificates are 
alike in form except necessary differences as to dates of issue 
and expiration, the last being “for a period beginning the 8th 
day of August, 1907, and ending the 8th day of August, 1908.” 
Fowler died in September, 1907, insolvent, and indebted to the 
plaintiff, as the testimony shows, for the amount of premium 
collected on policies issued during June, July, and August, 1907, 
to recover which this suit is brought. The defense set up is that 
the plaintiff company had knowledge, after the beginning of the 
term for which the bond was issued, of facts tending to indicate 
that Fowler was or might be unreliable, deceitful, dishonest or 
unworthy of confidence, of which the surety company was en- 
titled to have notice, and that the plaintiff having failed to give 
such notice the defendant, the surety company, is not liable for the 
losses sought to be recovered in this action. This claim is rested 
upon an alleged delinquency on the part of Fowler in making 
remittances promptly, which the defendant asserts is established 
by a letter written to him by the president of the company, of 
which the following is a copy :— 

“JuNE 8, 1907. Mr. J. William Fowler, Brooklyn, New York 
—Dear Sir: My attention is directed to the balances which are 
delinquent at your agency. February balance of $1,755.41 is now 
nearly six weeks past due, and the Mar. balance of $1,526.83 is 
due. This matter of delinquent balances has been discussed with 
you personally by the writer, and we had a very distinct under- 
standing at the time. You must come to recognize the fact that 
we cannot be annoyed or put to the necessity of annoying you 
with letters of this kind, and desire to state very positively that 
unless some arrangement can be made whereby we are relieved 
of the continual annoyance of dunning vou for balances we would 
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prefer to terminate the connection with your agency. Sixty days 
is the limit of credit that we allow to our agents. In your case 
we have made it 75 days, and the balances must be paid within 
that time. Please be guided accordingly.” 

In directing the verdict the trial court apparently considered 
this letter as conclusive evidence of notice to the employer of facts 
tending to indicate that Fowler was unreliable, deceitful, dis- 
honest, or unworthy of confidence; failure to communicate which 
to the defendant discharged the bond. We think this letter must 
be construed in connection with and aided by the circumstances 
which called it forth, and when this is done it cannot be giver 
the conclusive effect necessary to support the ruling below. The 
agreement with Fowler does not fix any time for making remit- 
tances, and the reason for this is explained by the course of busi- 
ness between the parties to it, as disclosed by the testimony in the 
cause, from which an inference may be drawn that Fowler was 
not expected to collect all the premiums in cash, but to allow 
credit to those to whom policies were issued by the complainant 
through the agency of Fowler, and that because of this the com- 
pany extended credit to him. There was evidence from which the 
jury might infer that Fowler kept monthly accounts, known as 
“accounts current,” of all the business transacted during 
the month that the company charged him with the total 
business done by him each month, and that his _ remit- 
tances for any one month was expected to include the 
total amount charged against him for such month; that 
the amount collected in any month did not represent 
the total amount charged against him for that month, and that 
he was given a reasonable time to collect all that was due before 
remitting. The jury might also find from the evidence that 
Fowler in some cases had delayed remitting for 120 days; that he 
transacted his business in the same manner as the average agent ; 
and that his books were examined by the company about once a 
month without disclosing any fact indicating that he was either 
unreliable, deceitful, dishonest, or unworthy of- confidence. We 
think that from all this the jury might reasonably infer that the 
facts stated in the president’s letter of June 8, 1907, to Fowler— 
that the February balance was six weeks past due and the March 
balance over due, did not conclusively show that Fowler was in 
default after having collected the money, nor even that he collected 
all of it, certainly the letter taken in connection with the method 
of the company in dealing with Fowler was not conclusive evid- 
ence that the company had notice or knowledge of any act or 
fact of which it was bound to notify the defendant under the 
provision of the bond. There being, in our opinion, a question for 
the jury, the direction in favor of the defendant was a manifest 
error. The defendant also urged that the certificate given 
by the plaintiff to it upon which it relied in continuing 
the bond from year te year was false. The certificate 
reads: “This is to certify that on the 15th day of 
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July, 1907; the books and accounts of Mr. J. Wm. Fowler in our 
employ as agent were examined by us and we found them correct 
in every respect, and all his moneys handled by him accounted for. 
He has performed his duties in an acceptable and satisfactory 
manner, and we know of no reason why the guarantee bond should 
not be continued. His salary is now commission, and he is em- 
ployed as agent. 

Whether ‘this statement be true or false is a jury question, and 
there was evidence from which a jury might infer that it was 
true so far as the knowledge of the company extended ; otherwise, 
it would conclusively appear that the employer had the knowledge 
which it was bound to communicate to the defendant, and this 
we have said is not conclusively shown. 

The other matters submitted by the defendant have been ex- 
amined and found to be without merit, and the judgment should 
be reversed. 


Note by the Editor of the Insurance Law Journal. 


Every fire insurance officer will recognize the correctness of the con- 
clusion here reached. Delinquent agency balances are a familiar feature 
of the business, due in part to the causes here mentioned, and are not 
necessarily suggestive of intentional dishonesty, which is the purport of 
the fourth condition in the bond. The latter, if rigidly construed, might 
be held to include such conditions as those indicated in the letter. 
Strictly, these conditions might be said to be facts tending’ to indicate that 
the employee was unreliable within the condition of the bond. But that 
condition, being one of forfeiture, must be construed most strongly 
against the obligor. It left the question of the character of the acts to 
be determined largely by the reasonable judgment of the obligee, and how 
their character might appear to him was properly one of fact for a jury. 
The construction claimed by the defendant would seem to require a more 


specific statement in the condition as to the character of the acts them- 
selves 


QUEEN CITY INSURANCE CO. VS. LONG.* 
(Court of Civil Appeals of Texas.) 


\CTION ON POLICY—QUESTIONS FOR JURY. 


In an action on a policy providing in its iron-safe clause that the “last 
preceding inventory” of the stock should be preserved sc that the 
amount of loss in case of fire might be determined, it was, under the 
evidence, a question for the jury whether the inventory of stock that 
was made just prior to the assured’s alleged acceptance of the policy, 
or whether the inventory taken prior to the date on which the policy 
was received by assured was the “last preceding inventory,” the 
former inventory being the preceding one if the policy was not ac- 


cepted until alleged, otherwise the latter was the last preceding in- 
ventory. 


|For other cases, see Insurance, Cent. Dig. § 1760; Dec. Dig. § 668.] 


. Deetsoin rendered, Nov. 6, 1910. Rehearing Denied, Sept. 3, 1910. 182 S. W. 
Rep. 8 
















Cary et al. vs. Phoenix Ins. Co. et al. 


CARY rv ay. VS. PHOENIX INS. CO. rr au.* 


(Supreme Court of Errors of Connecticut.) 


NEGLIGENT DESTRUCTION OF PROPERTY — SUBROGATION 
OF INSURER—FORMAL ASSIGNMENTS —NECESSITY. 


Where insurance policies provided for subrogation of the insurer to the 
rights of the insured in case of loss caused by the neglect of any per- 
son or corporation, and for assignment of the insured’s claim against 
such person to the insurance company as its interest might appear, 
failure of the insurers to procure formal assignments of such rights 
did not deprive them of their right to compel payment of a judgment 
recovered by the insured against a railroad company for the negli- 
gent destruction of the insured property to them according to their 
interests. 

{For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. 606. ] 


SUBROGATION OF INSURER—ATTORNEY’S FEES. 


Where insurers paid a loss under policies providing for subrogation to 
the rights of the insured to recover against third persons negligently 
causing the loss, and thereafter insured recovered judgment against 
a railroad company for burning the property insured, which she 
assigned to her attorney to defeat the claims of the insurance com- 
panies to subrogation, the court on setting aside such assignment, 
and decreeing the proceeds of the judgment to the insurance com- 
panies as their interest appeared, did not err in refusing to require 
them to contribute to the payment of the expenses and fees of in- 
sured’s attorney in prosecuting the action against the railroad com- 
pany. 

[For other cases, see Insurance, Dec. Dig. § 606.] 


* Decision rendered, Dec. 16, 1910. 78 Atl. Rep. 426. 


TOWLE VS. DIRIGO MUT. FIRE INS. CO.* 


(Supreme Judicial. Court of Maine.) 


FIRE INSURANCE—CONSTRUCTION OF POLICY—AVOIDANCE 
BY OBTAINING ADDITIONAL INSURANCE—TRANSFER OF 
PROPERTY—CHANGE OF TITLE BY WILL OR DEVISE— 
WAIVER OR FORFEITURE. 


The defendant a mutual fire insurance company, in consideration of a 
cash payment and a premium note, in 1904, issued to one Adriana 
Smith a policy in the standard form, insuring her dwelling house 
and barn. The policy contained no permission for other insurance. 
Mrs. Smith died in 1905. By her will she devised the insured prem- 
ises to her son, and in 1906 the son conveyed them to his father, Eben 
Smith. After the death of Mrs. Smith, Eben Smith notified the 
defendant of that fact, and directed that notices of assessments on 
the premium note should thereafter be sent to him. This was done, 
and he paid all subsequent assessments of which he had notice, in- 


* Decision rendered, Nov. 14, 1910. 78 Atl. Rep. 374. Syllabus by the Court. 
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cluding one made after a fire which destroyed the buildings in 1909, 
and after due proofs of loss had been made by Eben Smith. After 
the property was conveyed to Mr. Smith, he procured additional in- 
surance on the dwelling house, but none on the barn. The proofs of 
loss disclosed the additional insurance, as well as the transfer of 
title to the son by will, and from the son to Eben Smith by deed. 
Prior to January 8, 1907, the policy, by indorsement, had been made 
payable to the executor of the assignee of a mortgage upon the prem- 
ises, as his mortgage interest might appear, and on that day the ex- 
ecutor, with the assent of the defendant, assigned his interest in the 
policy as mortgagee to the plaintiff. At the time of the fire the plain- 
tiff held two other mortgages upon the insured premises. After the 
proofs of loss were made Eben Smith assigned his claim for insur- 
ance to the plaintiff as mortgagee. The defendant had no notice of 
the additional insurance until after the fire, and none of the transfer 
of the title, except such as should be inferred from the notice by 
Eben Smith that Mrs. Smith was dead, and the request that there- 
after notices of assessments should be sent to him. The plaintiff 
claims both as mortgagee and as assignee of Eben Smith’s claim. 
Held: (1) That under the terms of the policy, by which it was pro- 
vided that “it shall be void if the insured now has or shall hereafter 
make any other insurance on the said property without the assent of 
the company, or if, without such assent, the said property, shall be 
sold,” the policy was avoided, at least as to the dwelling house, by the 
procuring of the additional insurance, and as to all of the property, 
by the sale and conveyance from the devisee of the insured to another 
person. (2) That the provision in the policy to the effect that, if 
made payable to a mortgagee, no act or default of any other person 
shall affect the mortgagee’s right to recover, does not protect the plain- 
tiff, since the policy was not made payable to him as mortgagee under 
the two mortgages which he now holds, but under an entirely dis- 
tinct mortgage. (3) That the plaintiff as assignee has no greater 
right than his assignor Eben Smith had. (4) That the notice given 
to the defendant of the death of the insured and the direction to send 
the notices of assessment thereafter to Eben Smith was not sufficient 
to charge it with notice that the property had been “sold” to him, 
and that the defendant, having no other notice is not estopped by the 
making of assessments upon the premium note, the giving notice 
thereof to him, and the receipt and retention of the assessments paid 
by him, to set up the conveyance to him by deed, contrary to the 
provisions of the policy, as a defense in an action upon the policy. 
(5). That change of title by will or descent does not avoid a policy 
in the standard form. (6) That the making of an assessment upon 
a premium note by a mutual fire insurance company, and the collection 
and retention of the assessment. after the loss has occurred and after 
the company has become informed of the facts which create a for- 
feiture, is not a waiver of the forfeiture, and does not revive a void 
policy. (7) That the foregoing rule is applicable to the facts in 
this case. Although Eben Smith did not give the note it was treated 
by both parties as a valid subsisting obligation. The assessment 
paid after the loss occurred was made on account of that note and 
was paid by Smith on account of that note. So far as he is con- 
cerned, therefore, it is the same as if it had been his note, and that 
brings the case within the rule stated. 

[For other cases, see Insurance, Cent. Dig. §§ 873, 705, 707, 988, 810, 1045 ; 
Dec. Dig. §§ 336, 311, 377, 328, 392.] 





Fire.]| Harris vs. St. Paul Fire & Marine Ins. Co. 


HARRIS VS. ST. PAUL FIRE & MARINE INS. CO.* 
(Supreme Court of New York, Appellate Term.) 


MATERIAL FALSE REPRESENTATIONS. 


It was a material misrepresentation as to the identity of the insured 
property in the application for insurance on an automobile that it 
was a 1907 model, where it was in fact a 1906 model, rendering re- 
covery on the policy impossible. 


[For other cases, see Insurance, Dec. Dig. § 280.] 
* Decision rendered, Dec. 8, 1910. 126 N. Y. Supp. 118. 


—_—-o+¢—___—- 


AGRICULTURAL INS. CO. OF WATERTOWN, N. Y. 
VS. OWENS.* 
(Court of Civil Appeals of Texas.) 


FIRE INSURANCE—OCCUPANCY OF DWELLING—“VACANT.” 


Where, after the tenant of an insured house moved out, another person 
moved in at the request of the owner, so as to preserve the insurance, 
had all his effects in the house, with control of the premises, and 
was corporally present and in actual possession of the premises 
every night during most of the time between departure of the tenant 
and the destruction of the house by fire, which was about a month, 
and was not absent from the place during that time for more than 
four days, the house was occupied, within a provision of the policy 
that the insurance should only continue while the premises were 
occupied by a tenant as a private dwelling house and that the entire 
policy unless otherwise provided, should be void if the building, 
whether intended for occupancy by the owner or tenant, should re- 
main vacant or unoccupied for ten days, and the fact that only one of 
the rooms in the house had been used by the occupant, and that 
the other rooms were not furnished, did not render the house vacant 
within the policy; the word “vacant” meaning “empty” in its ordi- 
nary sense. 

[For other cases see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.] 

[For other definitions see Words and Phrases, vol. 8, pp. 7254-7259; vol. 
8, p. 7826.] 

FIRE INSURANCE—ACTION ON POLICY —SUFFICIENCY OF 
EVIDENCE. 

In an action on a fire policy, evidence as to occupancy of the premises at 


the time of the fire held not contradictory, so as to raise an issue of 
the breach of a warranty relating thereto. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


“* Decision rendered, Dec. 17, 1910. 132 S. W. Rep. 828. 
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QUEEN INS. CO. VS. BETBEZE. (No. 14,811).* 
(Supreme Court of Mississippi) 


GROUNDS—SURPRISE. 

In an action on a fire policy, defendants pleaded the general issue and 
gave notice that it would offer evidence that the policy provided 
that it should be void if insured “now has or shall hereafter make 
or procure any other contract of insurance” on the property covered, 
and that no such permission was indorsed on the policy, but that 
plaintiff did have other insurance without the insurers’ knowledge. 
No replication was filed to the notice, and plaintiff, over objection, 
testified * ‘that, at the time” he took out the policy in suit, he informed 
the insurers’ agents that he then had on the property policies amount- 
ing to $3,500, and that the policy was issued with full knowledge of 
such concurrent insurance, so that the insurers had waived the clause. 
The court allowed plaintiff to amend and file notice that he would 
offer evidence that the insurer had waived such terms of the policy by 
issuing the policy sued on, knowing that plaintiff then had $3,500 con- 
current insurance on the same property. Defendant was denied a 
continuance. Held that, plaintiff having recovered, it was error to 
deny a new trial on the ground of surprise and inability to meet the 
phase of the case made by the amended pleading where defendant 
produced an affidavit that it could show that when defendant issued 
its policy, though plaintiff had testified that he then had a policy for 

,000, he in fact did not then have such policy, it having expired, 
such evidence materially affecting the credibility of plaintiff’s testi- 
mony 

[For other cases see New Trial, Cent. Dig. § 168; Dec. Dig. § § } 83.) 


a Decision rendered, Dec. ae 1910. 53. South. Rep. 592. 








Marine.]| The H. A. Baxter et al. 


MARINE. 


THE H. A. BAXTER Et AL.* 
(United States District Court, D. Rhode Island.) 


SUBROGATION UNDER MARINE POLICY. 


A towing company under an open policy of marine insurance took 
out a certificate on the cargo of a barge which it had in tow, payable 
to the cargo owner, and paid the premium thereon. The cargo was 
lost in a collision, and the insurer paid the loss. Held, that the tow- 
ing company, and not the cargo owner, was the assured, and that a 
provision of the policy and certificate that, on the payment of any 
loss the insurer should be subrogated to all ‘the rights of the assured, 
did not authorize a recovery for its benefit from the towing company 
on the ground that it was in fault for the collision. 


[For ey cases, see Insurance, Cent. Dig. §§ 1504-1516; Dec. Dig. § 


* Decision rendered, Nov. 25, 1908. On Points Reserved, Jan. 6, 1909. [Re- 
ceived for publication Dec. 3, 1910.] 182 Fed. Rep. 930. 


ore 


BRITISH & FOREIGN MARINE INS. CO., LTD., V. MAL- 
DONADO & CO., INC._—MALDONADO & CO., INC., V. 
BRITISH & FOREIGN MARINE INS. CO., LTD.* 
(United States Circuit Court of Appeals, Ninth Circuit.) 


MARINE POLICY—NATURE OF CONTRACT. 


A marine insurance contract, insuring contributions in general average, is 
a contract of indemnity requiring the insurer to pay full indemnity 
against loss, including loss on account of general average contribution 
provided 'the total loss of the insured is within the limit of the insured 
valuation. 

[For other cases, see Insurance, Cent. Dig. §§ 1248, 1249; Dec. Dig. § 
477.] 


MARINE INSURANCE—GENERAL AVERAGE CONTRIBUTION 
—EXTENT OF LIABILITY. 


Respondent issued a marine policy covering a cargo of kapok having an 
agreed value of $48,632 against perils of sea, including general aver- 
age contributions payable by the goods insured. The goods were 
damaged by fire at sea to the extent of $7,037.87, which the insurer 
paid, and on the adjustment in general average it was found that the 
cargo’s contribution was $22,544.77, which amount libelant paid to 
the shipowner, In determining this amount the value of the cargo 
was based on its market value at destination, deducting such expenses 
as the owner must incur in the event of delivery and will escape 
in the event of total loss. The contributory value of the cargo was 
found to be $66,513.29. Held, that under Civ. Code Cal. § 2744, pro- 
viding that a marine insurer is liable for loss falling on the insured, 
through a contribution in respect to the thing insured, required to be 


“* Decision rendered, Nov. 1, , 1910. 182 Fed. Rep. 744, 
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made by him towards a general average loss called for by a peril 
insured against, the insurer’s liability was not that proportion of the 
amount of libelant’s contribution in general average as the policy 
valuation bore to the contributory value of the cargo, but that the 
amount of libelant’s general average contribution, together with the 
amount paid for the loss on the cargo, being less than the policy value, 
libelant was entitled to recover the full amount so paid in general 
average; the rule applied being applicable to cargo and ship alike. 


ee, a cases, see Insurance, Cent. Dig. §§ 1248, 1249; Dec. Dig. § 


{Marine insurance, general average, see note > Pacific Mail S. S. Co. 
vs. New York, H. & R. Min. Co., 20 C. C. A. 357.] 





‘Acc.] Dunn vs. New Amsterdam Casualty Co. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


DUNN 
US. 


NEW AMSTERDAM CASUALTY CO* 


CASUALTY INSURANCE—BENEFICIARY PROVISION. 


Language of a casualty insurance policy declaring that the indemnity 
tor loss of life would be payable to the beneficiary named in the stub 
attached thereto, or, in the event of the beneficiary’s prior death, or 
of a failure of beneficiary, to the legal representatives of the assured, 
should be construed as the language of the assured, and not of the 
insurance company and in the same manner as a testamentary pro- 
vision. 


[For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.] 


CASUALTY INSURANCE — RIGHTS OF BENEFICIARY — VES- 
TED INTEREST—DEATH IN COMMON DISASTER. 


A casualty insurance policy provided that the indemnity should be 
paid to the beneficiary named in the stub attached thereto, or, in the 
event of her “prior death,” or in the event that no beneficiary was 
named in the stub, then to the legal representatives of the assured. 
Held, that the beneficiary under such provision should not be re- 
garded as taking a vested interest in the policy; the burden being on 
the benefiiciary’s representatives to show that she survived the as- 
sured; and hence, where both the beneficiary and assured died in a 
common disaster and there was no proof of survivorship, the pro- 
ceeds of the policy passed to the representatives of the assured. 


[For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. §§ 586, 646.] 


CASUALTY INSURANCE—CONVEYANCE BY COMMON CAR- 
RIER FOR PASSENGER SERVICE.. 


Where assured met death in a steamboat accident while the boat was 
being chartered for an excursion for a lump sum, the injuries were 
sustained by assured while actually riding as a passenger, within 
an accident policy, in a place regularly provided for transportation 
of passengers in a steamboat furnished by a common carrier for 
passenger service only. 


{For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 
§ 452.] 
Laughlin, J., dissenting. 


Appeal from Appellate Term. 

Action by Harry Dunn, as administrator of Julia Dunn, deceased, 
against the New Amsterdam Casualty Company. From a judg- 
ment of the City Court dismissing plaintiff’s complaint, affirmed 
by the Appellate Term (67 Misc. Rep. 109, 121 N. Y. Supp. 686). 
plaintiff appeals. Reversed, and new trial granted. 


* Decision rendered, Dec. 9, 1910. 126 N. Y¥. Supp. 229. 
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Argued before Ingraham, P. J.. and Laughlin, Clarke, Scott. 
and Miller, JJ. 


Henry C. Burnstine, for Appellant. 
Cari Scuurz Perrascn, for Respondent. 


MILLER, J. 

This is an action by the administrator of Julia Dunn, deceased, 
on a policy of accident insurance issued by the defendant to the 
deceased. The policy provided :— 

“The indemnity for loss of life shall be payable to the benefi- 
ciary named in the stub attached hereto, or in the event of the 
prior death of such beneficiary, or in the event that no beneficiary 
is nqgmed in the said stub as herein provided, then to the legal re- 
presentatives of the assured.” 

The assured’s sister, Mary Hagenbucher, was named as the 
beneficiary in the stub. Both the assured and the said beneficiary 
perished in what is known as the “Slocum disaster,” the accidental 
burning of the steamboat General Slocum, and survivorship was 
unascertainable. 

In the case of the death of two or more persons in a common 
disaster, there is no presumption either of survivorship or simul- 
taneous death. Newell vs. Nichols, 75 N. Y. 78, 31 Am. Rep. 424. 
Before attempting to apply that rule, however, it is necessary to 
construe the contract. Although the language of the clause in 
question was in fact the language of the defendant, as it was a 
part of its printed form of contract, we think it is to be construed 
as the language of the assured. That particular form of policy 
was accepted by the assured, who thereby adopted as her own the 
language of the clause providing for the disposition of the money 
to become due under it. The assured alone was interested in that 
question. 

It is not easy to perceive why a different rule of construction 
should be applied to the clause of a life insurance policy provid- 
ing for the disposition of the money to become due under it from 
that applicable to a testamentary disposition, where both have the 
same object; i. e., provision for those who are the natural objects 
of the assured’s or the testator’s bounty. The mere fact that one 
instrument is a will and the other a contract appears to us to be 
of little consequence. In the one case the intention of the 
testator, in the other the intention of the insured is 
paramount. The insurer has no interest in the matter, 
except to have the provisions definite enough for its protection. 
It is obvious that the policy in question was not taken out for the 
benefit of the personal representatives of the beneficiary named. 
They were not in the mind either of the insured or of the insurer. 
Upon its face the policy was procured for the benefit, first, of the 
assured’s sister; second, of the assured’s estate or next of kin. 
The indemnity was made payable to the sister, or, in the event of 
her prior death, to the legal representatives of the assured. 
Phraseology is important only to determine the intention, which 
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in this case was that the indemnity should be paid to the sister, if 
living, otherwise to the legal representatives of the assured. And 
that purpose could not have. been made more manifest if that 
language had been employed. The survivorship of the sister, 
then, was a condition of her taking, and it begs the question to 
say that she took a vested interest subject to being divested by her 
prior death. No doubt the law is that, in the absence of a reserva- 
tion of the right to change a beneficiary, that may not be done by 
the assured. But the cases on that head have no application 
whatever to the question now being considered. Here the bene- 
ficiary named was not to take at all events, but only in case she 
survived the assured. And the case is therefore in principle pre- 
cisely like the cases of fraternal or mutual benefit insurance, in 
which the right to change the beneficiary is expressly reserved, 
and in which it has been uniformly held, as is conceded by the 
respondent, in this and other jurisdictions, that those claiming 
under the beneficiary named must prove survivorship. South- 
well vs. Gray, 35 Misc. Rep. 740, 72 N. Y. Supp. 342, is a well- 
considered case of the class referred to. In that class of cases 
the beneficiary named takes if no change is made. In this case the 
beneficiary first named was to take if living. 

If the parties to this contract of insurance intended what 
seems to us to be manifest—i. e., that the indemnity should be 
paid to the sister if living, and, if not, to the legal representatives 
of the assured—it would seem to follow as of course that, the fact 
of survivorship being unascertainable, the indemnity would go to 
the representatives of the assured within the principle of Newell 
vs. Nichols, supra, and Young Women’s Christian Home vs. 
French, 187 U. S. 401, 23 Sup. Ct. 184,.47 L. Ed. 233, not upon 
any presumption, either of survivorship or of simultaneous death, 
but, because the fact being unascertainable, those claiming 
through the survivorship of the sister could not establish it. 

In St. John vs. Andrew’s Institute, 191 N. Y. 254—275, 83 
N. E. 981, 986, 987, Chase, J., speaking for the court, said: 

“It has frequently been held in contracts relating to insurance 
and other matters where a certain result is to follow in case of 
one beneficiary dying before the insured or promisor that in case 
of a death of the insured or promisor and the beneficiary at the 
same time that the result will follow, and that dying at the same 
time is equivalent to dying before.” 

While that statement, as applied to insurance contracts, is dic- 
tum, it is supported by the cases cited by Judge Chase, including 
Southwell vs. Gray, supra, and Fuller vs. Linzee, 135 Mass. 468, 
upon which we particularly rely. In the latter case a policy of life 
insurance was issued upon the life of a husband, which recited the 
payment of premiums by the wife, who was styled the “assured,” 
and in which the company agreed “with the assured” to pay the 
sum insured to the wife “or assigns,” and which contained the 
further provision that, in case “the assured should die before” 
her husband, “the amount of this insurance” should be payable to 

L——Vol. XL.—26. 
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their children. It appeared that the policy was in fact secured 
and the premiums paid by the husband. The wife, husband, and 
children all died in a common disaster, and it was held that the 
representatives of the husband were entitled to the insurance. It 
is true that a doubt was expressed as to what would have been 
the construction of the contract in case it had been shown that the 
children survived both parents. But it seems to us that the case 
for the representatives of the children, their survivorship being 
shown, would have been even stronger than was the case of the 
representatives of the husband. That case was probably over- 
ruled in Millard vs. Brayton, 177 Mass. 533, 59 N. E. 436, 52 L. 
R. A. 117 83 Am. St. Rep. 294, but upon the point that the con- 
tract was to be construed as having been made with the wife. 

Our attention is called to two conflicting decisions of other 
jurisdictions, which are exactly in point upon the construction ot 
the contract which we have adopted, viz., Hildenbrandt vs. Ames, 
27 Tex. Civ. App. 377, 66 S. W. 128, and United States Casualty 
Company vs. Kacer, 169 Mo. 301, 69 S. W. 370, 58 L. R. A. 436, 
92 Am. St. Rep. 641. The former supports our view. In the latter 
the indemnity was made payable to the insured’s “daughter, if 
surviving, if not, to the legal representatives of the insured,” and 
it was held that the daughter took a vested interest subject to 
being divested by the happening of a condition subsequent—i. e., 
her prior death— and that the burden was therefore upon the re- 
presentatives of the insured to prove the latter’s survivorship. 
We are unable, however, to follow the reasoning, which led to the 
conclusion that under such a clause the beneficiary took a vested 
interest. By the terms of the policy the beneficiary was to take 
only in case she survived the insured. We construe the policy in 
question to mean the same thing. In such a case the burden to 
prove survivorship of the beneficiary would rest upon those 
claiming under her, and, the fact being unascertainable, indem- 
nity should go, as the parties obviously intended, to the repre- 
sentatives of the assured, who take under the policy, not under a 
survivorship. 

The policy insured against injuries sustained while the assured 
was “actually riding as a passenger in a place regularly provided 
for the transportation of passengers, within a surface or elevated 
railroad car, steamboat or other public conveyance provided by 
a common carrier for passenger service only.” At the time of the 
disaster the General Slocum was chartered by a church society 
for the day. The steamboat company received a lump sum for 
the use of the boat, and for furnishing fuel and managing and 
manning the boat by captain, officers, and crew. It is claimed 
by the respondent that the assured was not a passenger on a 
steamboat provided by a common carrier for the transportation of 
passengers only. We adopt what Mr. Justice Whitney said in 
the court below on this subject, viz. :— 

“The steamboat company is a common carrier. True this 
steamboat was specially chartered by an excursion party; but it 
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was regularly provided for the transportation of passengers. It 
was not a freight boat and it was regularly in the business of 
taking similar parties to either of the two specified pleasure re- 
sorts.” 

The order of the Appellate Term and the Judgment of the City 
Court should be reversed, and a new trial granted, with costs to 
the appellant to abide the event. 

Ingraham, P. J., and Clarke and Scott, JJ., concur. 


LAUGHLIN, J. (dissenting). 

I am of opinion that the plaintiff is not entitled to recover 
without proving that the beneficiary died prior to the death of 
the insured. The defendant is a casualty insurance company, and 
the court is not aided in the construction of its policy as in the 
ease of fraternal and mutual beneficiary policies by any constitu- 
tion or by-laws showing on certificates or policies of fraternal or 
mutual beneficiary associations as is commonly shown in actions 
that its purpose and object was to make provision for the surviving 
family of the deceased member or of some member thereof. This 
insurance policy is an ordinary contract made by the defendant 
for its own benefit pursuant to statutory authority. In the event 
of the death of the insured, it agreed to pay the sum of $1,000 to 
the beneficiary named in the stub attached to the policy, and it has 
done so. The provisions of the policy containing this obligation 
are as follows :— 

“The indemnity for loss of life shall be payable to the benefi- 
ciary named in the stub attached thereto, or in the event of the 
prior death of such beneficiary, or in the event that no beneficiary 
is named in the said stub as here in provided, then to the legal 
representatives of the assured.” 

There was no reservation of the right to change the beneficiary 
as in certificates or policies issued by fraternal or mutual benefit 
associations which has been deemed an important consideration 
in the construction of such policies. Balder vs. Middeke, 92 IIl. 
App. 227; Id., 98 Ill. App. 525, affirmed 198 Ill. 590, 64 N. E. 
1002, 59 L. R. A. 653, 92 Am. St. Rep. 284; Supreme Council vs. 
Kacer, 96 Miss. 92; Southwell vs. Grey, 35 Misc. Rep. 740, 72 
N. Y. Supp. 342. No controlling authority in this jurisdiction is 
cited, and I find none. The case of St. John vs. Andrews, 191 
N. Y. 254, 83 N. E. 981, did not involve the question. As I read 
Fuller vs. Linzee, 135 Mass. 468, that decision is not in point. 
It was not an action against the insurance company, but a pro- 
ceeding to determine who was entitled to the fund after it had 
been paid over by the company, and the court expressly refrained 
from giving an opinion with respect to who might have main- 
tained an action against the company, There the contract of 
insurance was made by a New Jersey corporation to be performed 
in that state, and it was construed in accordance with the statutes 
therefor. A married woman took out a policy on the life of her 
husband under the statute which provided that at his death it 
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should be payable to her in case she survived him, but that other- 
wise the insurance should go to the children. The policy was 
construed as if it followed the phraseology of the statute, which, 
I think, clearly distinguished it from the case at bar. Hilden- 
brandt vs. Ames et al., 27 Tex. Civ. App. 377, 66 S. W. 128, is 
distinguishable on the ground that there by the express terms of 
the policy it was not payable to the beneficiary unless living at 
the time of the death of the insured, and that merely showing that 
they perished in a common disaster did not establish her sur- 
vivorship or entitle her administratrix to recover. There is no 
presumption of survivorship between persons who died in a com- 
mon disaster in the absence of evidence other than sex, age, or 
health tending to show survivorship; but for the purpose of set- 
tling rights to property it is presumed in such circumstances that 
they all died at the same time. St. John vs. Andrews, supra; Y. 
W. C. H. vs. French, 187 U. S. 401, 23 Sup. Ct. 184, 47 L. Ed. 
233. According to the terms of the policy, if the insured and the 
beneficiary perished at the same instant of time, I think the bene- 
ficiary took, for it is only in the case of the prior death of the 
beneficiary that the legal representatives of the assured were to 
take. There was here the moment the policy was issued a vested 
interest in the beneficiary which could be divested only by her 
death prior to the death of the insured ( Bank vs. Hume, 128 U. S. 
195, 9 Sup. Ct. 41, 32 L. Ed. 370; Garner vs Germania Life Ins. 
Co., 110 N. Y. 266, 18 N. E. 130, 1 L. R. A. 256; Fowler vs But- 
terfly, 78 N. Y. 68, 34 Am. Rep. 507), and the burden of proof of 
that point was on the plaintiff, who is the legal representative of 
the insured, and whose right is dependent, for it is so conditioned, 
on the death of the beneficiary during the lifetime of the insured 
(U. S. Casualty Co. vs. Kacer, 169 Mo. 301, 69 S. W. 370, 58 
L. R. A. 436, 92 Am. St. Rep. 641; Cowman vs. Rogers, 73 Md. 
406, 21 Atl. 64, 10 L. R. A. 550). See, also, Young Women’s 
Christian Home vs. French, supra. 

I therefore dissent, and vote to affirm the determination of the 
Appellate Term. 


Note by the Editor of the Insurance Law Journal. 


The dissenting opinion in this case would seem to present the stronger 
argument. It is admitted in the controlling opinion that the insurance 
was primarily taken out for the benefit of the beneficiary and was sub- 
stantially vested, subject to defeasance in the event of prior death. But 
it is also admitted that such prior death cannot be claimed to have taken 
place. There was, therefore, logically no defeasance. The weakness in 
the argument lies in construing “prior death” as the equivalent of “failure 
to survive.” If the deaths were contemporaneous it was not a “prior 
death” of the beneficiary, but a failure of survival. Had the condition of 
defeasance been the latter, the prevailing opinion would have been logi- 
cally correct. In order to defeat the claim of the beneficiary the burden 
rested on the representatives of insured to establish “prior death,” the 
thing which is denied by the court. The only escape from this conclu- 
sion lies in construing the intention of the insured to be that the benefit 
should apply to his estate unless the beneficiary could herself profit by it. 
This is probably correct. The question is whether the intention should 
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override the plain language of the condition. If it be assumed that no 
vested interest in the beneficiary: existed, the prevailing opinion is, of 
course, strengthened. 


COURT OF APPEALS OF KENTUCKY. 


GENERAL ACCIDENT & LIFE ASSUR. CORPORATION, Ltp., 


US. 


MEREDITH-* 


ACCIDENT INSURANCE -- ACTION —SUFFICIENCY OF EVI- 
DENCE—CAUSE OF DEATH. 

In an action on an accident insurance policy, evidence held to sustain a 
finding that insured died of intussusception, or the slipping of one 
bowel into another. 

{For other cases, see Insurance, Dec Dig. § 665.] 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY. 


Paragraph A of an accident insurance policy insured against tota] loss 
of time resulting directly and independently of all other causes from 
bodily injuries through external, violent and accidental means, and 
which wholly and continuously from date of accident disabled as- 
sured from performing every duty pertaining to any occupation, and 
paragraph C provided for the payment of a certain sum for certain 
specific total losses, including life, which result solely from the 
injuries described in paragraph A within ninety days from the date 
of the accident. Held, that the provisions of paragraph A requiring 
the injuries to wholly and continuously disable assured from per- 
forming every duty, etc., from the date of the accident, did not 
apply to prevent a recovery for death, though assured had worked 
professionally after the accident; recovery for death being gov- 
erned by paragraph C, which only required that death, etc, result 
within ninety days from the accident. 

[For other cases, see Insurance, Dec. Dig. § 467.] 


ACCIDENT INSURANCE—CAUSE OF DEATH— EXTERNAL, 
VIOLENT, AND ACCIDENTAL MEANS. 


Insured died from a bodily injury effected through external, violent, 
and accidental means where he died from injury to the bowels caused 
by receiving a sudden jolt in stepping off the end of a pavement. 

[For ter cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 


Appeal from Circuit Court, Allen County. 

Action by Cora M. Meredith against the General Accident 
& Life Assurance Corporation, Limited. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


J. H. Gruxiam and Brapsurn & Basuam, for Appellant. 
Goop & OLivEr, for Appellee. 


* Decision rendered, Dec. 7, 1910. 132 S. W. Rep. 191. 
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Hosson, J. 

The General Accident & Life Assurance Corporation, Limited, 
issued to Dr. W. E. Meredith an accident policy. He died while 
the policy was in force, and this action was brought by his wife, 
Cora M. Meredith, to recover on the policy. On a trial of the 
case in the circuit court before a jury there was a verdict in her 
favor for $500. The court entered judgment on the verdict, 
refusing the defendant a new trial, and it appeals. 


The instructions of the court are not made a part of the record, 
and there were no material exceptions taken to the testimony in- 
troduced on the trial. Practically the only ground of complaint 
on the appeal is that the verdict of the jury is against the evidence. 
The facts of the case are these: Dr. Meredith lived at Scottsville, 
Ky.; he and his brother conducting an infirmary there. On 
January 21, 1909, he and his wife and several others went to 
Nashville, Tenn., stopping at the Maxwell House. In the after- 
noon he and his wife returned to the station about 15 minutes 
before train time, and there the doctor remembered that he had 
left his overcoat at the Maxwell House. He went after his over- 
coat. About the time the train he wished to take was due to 
start he came back on a street car, and, having gotten off the 
street car, ran down the pavement toward the station. His atten- 
tion being fixed on the train, he failed to notice when he reached 
the end of the pavement, where there was a step down of about 
eight inches; and, when he made this step, he received a jolt. 
His wife was with the conductor holding the train for him. He 
walked slowly from this point to where his wife was, and was 
pale and suffering when he reached her. He continued to suffer 
after he got on the train, and, when he reached Gallatin he got 
off, took a hack, and went to a drug store where he got some 
medicine. After this he went on home. He suffered that night. 
The next morning he was a little better, and he made a call on a 
patient, and on the next day he made another call, but, returning 
from that visit, he went to bed, and was not out of bed any more. 
He died on January 29th. The proof for the plaintiff on the 
trial showed that he died of intussusception, which is the slip- 
ping of one bowel into another. His brother, who was on the train 
with him, and treated him from that time until he died, as well 
as two other physicians who were called into the case, testified 
that in their judgment the jolt which he received when he stepped 
from the pavement caused the bowel to slip into the other; that 
this had produced the pain which immediately followed, and 
caused him to be pale when he reached his wife, and also caused 
the tenderness and swelling of the bowels which soon thereafter 
set up; that at first the obstruction of the bowel was partial, but 
that later the obstruction became total, and after this they were 
unable to get any action on his bowels, and he died from intus- 
susception. The plaintiff sustained her theory as to the causes of 
his death by four physicians whom she introduced. The defend- 
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ant introduced four physicians, who did not see the deceased or 
know his symptoms, who gave it as their opinion that his death 
could not have been caused by intussusception. We cannot say 
that the jury were not warranted in believing the witness for the 
plaintiff. There was no contradictory evidence as to the facts 
they stated, and these facts went far to sustain the conclusion that 
they reached. 

It is insisted, however, that the facts shown do not warrant the 
recovery had under the policy. The policy provides among other 
things that the company thereby insured the deceased as follows: 

“Total Accident Disability. (a) At the rate of fifty dollars per 
month, for a period not exceeding twenty-four consecutive months 
against total loss of time resulting directly ‘and independently of 
all other causes from bodily injuries effected through external, 
violent, and accidental means, and which wholly and continuously 
from date of accident disable and prevent the assured from per- 
forming every duty pertaining to any business or occupation. 

‘Partial Disability. (b) Or, if such injuries shall wholly and 
continuously, from date of accident, disable and prevent the as- 
sured from performing one or more important daily duties per- 
taining to his occupation, or in event of like disability immediately 
following total loss of time, the company will pay the assured for 
the period of such partial disability, not exceeding six (6) con- 
secutive months, at the rate of 40 per cent. (twenty dollars) per 
month, provided the maximum period for which indemnity shall 


be paid under paragraphs A and B hereof, for any one injury, 
shall not exceed twenty-four consecutive months. 

“Specific Total Losses. (c) Or, if any one of the following 
specific total losses shall result solely from the injuries des- 
cribed in paragraph A within ninety days from date of accident, 
the company will pay, in lieu of any other indemnity— 


Life, five hundred dollars, the principal sum of this policy. 

Both hands by severance at or above the wrist, the princi- 
pal sum. 

3oth feet by severance at or above the ankle, the principal 
sum. “For 

‘One hand and one foot by severance at or above the wrist | 
or ankle, the principal sum. 

Entire sight of both eyes, if irrevocably lost, the principal }¢ loss 
sum. 

Kither hand by severance at or above the wrist, one-hali | 
of the principal sum. | 

Either foot by severance at or above the ankle, one-half 
the principal sum. 

Entire sight of one eye, if irrevocably lost, one-third of 
the principal sum. 


of 


“Indemnity for loss of life shall be payable to the beneficiary 
named in said schedule, if surviving, otherwise to the execu- 
tors or administrators of the assured.” 
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[t will be observed that in clause A, regulating the amount to 
be paid for total accident disability, the company assumes re- 
sponsibility only for “loss of time resulting directly and independ- 
ently of all other causes from bodily injuries effected through 
external, violent and accidental means, and which wholly and con- 
tinuously from date of accident disable and prevent the assured 
from performing every duty pertaining to any business or oc- 
cupation.” 

It is insisted that the assured made the calls referred to after 
he was hurt, and on both of these days was not wholly and con- 
tinuously prevented from performing the duties pertaining to his 
business. If this was a suit to recover for his disability at the 
rate of $50 a month, this clause would apply, and would preclude 
a recovery on the facts shown for total accident disability. But 
the recovery is not sought under this clause. The recovery is 
sought under clause C for loss of life, $500. It is insisted that in 
this clause the liability of the company is limited to losses which 
“shall result solely from the injuries described in paragraph A 
within ninety days from date of accident,” and that, when we 
look to paragraph A, the only injuries which are included in it 
are those which wholly and continuously from date of accident 
disable the assured from performing every duty pertaining to his 
occupation. But that is not the meaning of the policy. The losses 
specified in section C must occur “within ninety days from date 
of accident”; that is, the company is not liable for loss of life, 
unless the man dies in 90 days aftgr the accident. The injuries 
described in paragraph A within the meaning of section C are 
“bodily injuries effected through external, violent, and accidental 
means.” Section C deals with the loss of life or a hand or foot or 
eyes. It sets out a liability which the company assumes in addi- 
tion to the total accident disability set out in section A. The total 
accident disability cannot be recovered for under section A, unless 
the disability is continuous from the date of the accident. But 
for the things set out in section C no disability is required. It is 
only required that the loss must occur within 90 days from the 
date of the accident. We had this question before us under a 
policy practically the same as this in A®tna Life Ins. Co. vs. 
Bethel, 140 Ky. 608, 131 S. W. 523, and there held as above indi- 
cated. If the deceased got a fall as above stated, when he stepped 
from the pavement, and this fall produced the injury to the 
bowel which caused his death, his life was lost from a bodily 
injury effected through external, violent, and accidental means. 
American Accident Co. vs. Reigart, 94 Ky. 547, 23 S. W. 191, 
15 Ky. Law Rep. 469, 21 L. R. A. 651, 42 Am. St. Rep. 374; 
Omberg vs. U. S. Mut. Accident Ass’n, 101 Ky. 303, 40 S. W. 
909, 19 Ky. Law Rep. 462, 72 Am. St. Rep 392; Fidelity & 
Casualty Co. vs. Cooper, 137 Ky. 544, 126 S. W. 111. 

On the whole case we see no reason for disturbing the verdict 
of the jury. 

Judgment affirmed. 
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Note by the Editor of the Insurance Law Journal. 


That the construction here placed on the policy by the court is the 
correct one seems hardly open to dispute. What is meant by ‘ ‘the injuries 
described in paragraph A” is shown in the whole tenor of the policy. 
Paragraph B relates to “such injuries” as do not, as in paragraph A, 
wholly disable the insured, but only result in a partial disability. The 
words “such injuries” relate back to those described in paragraph A; 
otherwise they are without intelligent meaning. It is obvious that they 
cannot mean the injuries which in paragraph A totally disable, which 
would be contradictory, but simply those received through accidental 
means. In like manner the injuries referred to in paragraph C are the 
same as in paragraphs A and B. This is. the plain, grammatical con- 
struction of the contract. Further, the injuries described in paragraph 
C are such as need not necessarily produce total disability but, on the 
contrary, would frequently be of the partial character described in para- 
graph B, yet they are specifically insured against. 
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CASUALTY, SURETY AND MISCELLANEOUS. 
ST. LOUIS COURT OF APPEALS. 


MIssourI. 


STEVENS 
US. 
KNIGHTS OF’ MODERN MACCABEES.* 


FRATERNAL ORDER—CONTRACTS OF EMPLOYMENT—VA- 
LIDITY—RATIFICATION. 


Where one employed by a fraternal order as organizer did not know 
of any want of authority on the part of the officer making the con- 
tract to make the duration of the contract extend beyond a desig- 
nated date, and, in reliance on the terms of the contract, continued 
to perform the services after the designated date, and the governing 
body in charge of the affairs of the order either actually knew of 
the existence of the contract, or had access to it as a part of the 
records of the order, and knew that the employee was performing 
the services in reliance on the contract the order ratified the act of 
its officer in executing the contract, entitling the employee to re- 
cover for the services rendered after the designated date. 


{For other cases, see Insurance, Dec. Dig. § 695.] 


Appeal from St. Louis Circuit Court; Hugo Muench, Judge. 

Action by Fred W. Stevens against the Knights of the Modern 
Maccabees. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


FRANK E. Jones and W. H. & Davis Biccs, for Appellant. 
Kart M. Pirkry, for Respondent. 
REYNOLDS, P. J. 

Plaintiff brought this action against the defendant to recover 
salary claimed to be due and traveling expenses incurred under 
a contract said to have been entered into between him and the 
defendant order, of date February 8, 1907, and also under a 
second or separate count of the petition for a like amount, on 
account of the value of the same services rendered and expenses 
incurred, alleging them to have been of the reasonable value 
claimed. It is not necessary to notice this second count as plain- 
tiff abandoned it, and the recovery was had on the first count, 
based on the special contract. The reply was a general denial. 

At a trial before the court and jury, among other testimony 1n- 
troduced was what was claimed to be the contract by which, in 
consideration of the services of plaintiff as General Organizer 
of the order, he was to receive salary at the rate of $2,500 per 
annum, in monthly installments, together with all railroad fare, 
hotel bills, and other legitimate expenses incurred when away 
from his place of residence on business connected with the order. 


* Decision rendered, Nov. 29, 1910. 1382 S. W. Rep. 757. 
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It was further agreed in the contract, that it should take effect 
and be in force from and after the lst day of January, 1907, up 
to January, 1908, “and unless otherwise ordered before the latter 
date, up to and including the time of the meeting of the Great 
Camp, Knights of the Modern Maccabees, on the second Wednes- 
day of June, in the year 1908, unless same shall be terminated at 
an earlier date by common consent of both parties to this agree- 
ment.” The contract was signed by the Great Commander of the 
defendant order and by plaintiff. The attestation clause reads: 
“In witness whereof, we have hereto affixed our hands and seals 
this 8th day of February, 1907,” but no seals, corporate or 
private appear. The signature, “ A. M. Slay, Gt. R. K.,” appears 
under the word, “Witness,” below and to the left of the signature 
of the Great Commander of the order and that of plaintiff, and 
below this is the word, “Witness,” and the signature, “Adah 
Armitage.” Mr. Slay, it appears, was at the time the Great Record 
Keeper, or secretary, of the order and Miss Armitage was then 
a stenographer in the office of the secretary. 

The first count of the petition, on which the case was tried, is 
for the salary and traveling expenses claimed to be due under that 
part of the contract which is quoted, that is, for services for thé 
months of February, March, April, and May, and the first 12 days 
of June, 1908; the salary for January, 1908, it appears, having 
been paid. After testimony on the part of plaintiff to the effect 
that the Great Commander, or chief executive officer, of the 
order had entered into this contract with him, and that subse- 
quently, some time in February, 1908, there had been some steps 
taken by the executive committee of the order, looking to its re- 
scission, but that, at the request and by direction of the Great 
Commander, or president, of the order, plaintiff had continued in 
its service down to the middle of June, 1908, denying the authority 
of the executive board to terminate the contract, defendant in- 
troduced evidence tending to prove lack of authority in the 
president to execute the contract and also of the termination of 
the contract February 6, 1908, by the executive committee; a 
resolution of discharge by that body on that date of plaintiff from 
his further services for the order being in evidence. 

At the close of plaintiff’s case in chief, defendant demurred to 
it. The demurrer was overruled; defendant excepting but after- 
wards going on with its testimony. There were a number of ob- 
jections made to the admission and exclusion of testimony in the 
progress of the trial, but as to most of the material testimony 
that was objected to, so far as the abstract of the record shows, 
the objection was on the ground of immateriality, and most of 
the exceptions that were saved on the part of the defendant to the 
adverse rulings of the court were exceptions to overrulings of 
objections for immateriality. This does not apply to the objection 
to the receipt of the contract in evidence. That was objected to 
“because it purports on its face to be in pursuance of a resolution 
of the executive committee, and it is not shown what that resolu- 
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tion is; further, on the ground that no authority is shown in the 
Great Commander cf this order to execute such a contract and 
bind the order, and because it is not executed under seal of the 
defendant corporation, as is required as to all contracts.” The 
court overruled the objection; defendant at the time duly except- 
ing. 
At the conclusion of the evidence, the plaintiff asked instruc- 
tions which the court declined to give, but of its own motion 
gave one which covers the case as fully as necessary to give an in- 
telligent idea of what was involved in it, as well as of the facts. 
The entry concerning this instruction, as appears by the abstract 
prepared by defendant’s counsel, reads thus: ‘Whereupon the 
plaintiff prayed the court to give the jury certain instructions, 
which instructions the court refused to give, and of its own 
motion gave the following instruction to the jury.” The in- 
struction follows. In substance, the first part of it told the jury 
that if they found from the evidence that the written contract, 
dated February 8, 1907, was signed in behalf of the defendant by 
its Great Commander, or chief executive officer, and witnessed by 
its Great Record Keeper, or secretary, and by them delivered to 
and signed by plaintiff ; that a duplicate copy of it was at or about 
the same time delivered to the Great Commander of the defend- 
ant and by him placed and kept among the records and office 
documents of defendant, and if they found from the evidence 
that the Great Commander had, with the knowledge and consent 
of the managing committee or body of the defendant, entered 
into other similar contracts of employment with plaintiff, and if 
they found from the evidence that the plaintiff, at the time of 
signing or receiving the written contract, was not informed and 
did not know of any want of authority on the part of the Great 
Commander to make the duration of the contract of employment 
extend beyond the 3lst of December, 1907, provided the jury 
found that there was such want of authority, and if they further 
found that plaintiff, in reliance upon the terms of the contract, 
continued to perform such services for the defendant as were 
called for by the contract after the 31st of December, 1907, and 
that the governing body in charge of defendant’s affairs, namely, 
its executive committee, either actually then knew of the existence 
of the contract, or had access to the same as part of the records 
of the defendant, and knew that plaintiff was performing the 
services in reliance upon the contract, then the jury may from 
such facts, if they find them to be facts, conclude that the defend- 
ant had ratified and accepted the act of its Great Commander in 
executing the contract sued on, and if the jury find such ratifica- 
tion and acceptance to have taken place, their verdict should be 
for the plaintiff at the rate of $208.33 a month for such time, no 
later than June 12th, as they may find plaintiff to have continued 
to render services to the defendant of the kind specified in the 
contract from and after February 1, 1908; and the jury were 
further authorized to find in favor of plaintiff for such an amount 
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of railroad fare, hotel bills, etc., as they might find and believe 
from the evidence that during the continuance of the contract 
plaintiff had necessarily expended, not exceeding $21.78 (the 
amount stated in the first count of the petition), and could allow 
interest on the total amount found from the 13th of June, 1908, 
at the rate of 5 per cent. 

In addition to this the court gave the usual instruction as to 
the number of jurors necessary to concur in the verdict. It 
should be said, in passing, that the interest rate was fixed at 5 
per cent as at the outset of the trial it was agreed by the parties 
that under the Law of Michigan, where the contract was entered 
into, a debt after and as soon as it became due would draw 5 per 
cent interest, whether a demand was made or not, until it is paid. 

As shown by the abstract of the record in the case, after the 
court gave those two instructions, this appears: “To the giving 
of which instruction by the court as aforesaid, the defendant by 
its counsel then and there duly excepted.” 

At the instance of the defendant the court gave two instruc- 
tions, one to the effect that under the resolution of February 7, 
1907, which had been read in evidence, the Great Commander 
of the defendant order had no power or authority to enter any 
contract for the services of plaintiff, extending beyond the 3lst 
day of December, 1907, and that the resolution and action of the 
executive committee of the defendant order of February 6, 1908, 
was the termination of the services of the plaintiff under his 
employment, and plaintiff is not entitled to recover in this action 
for any services rendered after notice to him of the action of the 
executive committee, “unless the jury find and believe under the 
first instruction given you, that defendant ratified or accepted the 
contract of February 8, 1907, as made by its Great Commander.” 
The defendant also asked several instructions to the effect that 
under the pleadings and all the evidence, plaintiff could not re- 
cover ; that plaintiff “being employed in the office of the defendant 
order and having access to its records is charged with knowledge 
of the contents thereof,” and the fact that the resolution of Feb- 
ruary 7, 1907, read in evidence, is referred to in the contract sued 
on is sufficient to impute to said Stevens the contents thereof. 
These were refused, defendant duly saving exceptions to their 
refusal. 

The resolution of February 7, 1907, reads: “Resolved, that the 
salary of the General Organizer be and is hereby fixed at the sum 
of $2,500 for the year ending December 31st, 1907.” 

A verdict for the amount sued for was returned by the jury 
and in due time defendant filed a motion for new trial, which was 
overruled; the defendant duly excepting. Afterwards and in due 
time defendant perfected an appeal to this court. 

The learned counsel for the respondent contends that there 
is nothing before us but the record proper, for the reason, as he 
claims, that it does not appear that the defendant had objected 
and excepted to the overruling of the motion for new trial. In 
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support of this contention, he has furnished us with a certified 
copy of an opinion by the Kansas City Court of Appeals, in the 
case of Anna M. Williams vs. City of St. Joseph, delivered by 
that court on May 3, 1909, 118 S. W. 1180, wherein it is stated, 
that “the defendant’s motion for a new trial was overruled and 
it acquiesced therein since it did not object and except. In such 
circumstances we cannot pass upon the matters of exception 
during the trial. And as there does not appear to be any error in 
the record proper, the judgment will be affirmed.” We do not 
understand this decision of that learned court to go to the extent 
claimed by the counsel for respondent. It evidently means that 
there is to be objection or exception, not objection and exception. 
It does appear in this case that the motion for a new trial being 
overruled, defendant duly saved exceptions to that action. It is 
not apparent how it was possible for defendant to have objected 
or interposed an objection prior to the announcement of the 
conclusion of the court on the motion for new trial; clearly it 
did all it could when it excepted to the action of the court in over- 
ruling the motion for a new trial. That exception, it would seem, 
includes objection. We hold that objection was duly made and 
exception duly saved to the action of the court in overruling the 
motion for new trial, and that the whole record is before us. 

The further point is made that we cannot inquire into the 
correctness of the instruction given by the court of its own mo- 
tion, in lieu of all instructions asked by plaintiff, because of the 
failure of the defendant to object to the giving of this instruction 
in advance of the instruction being given, the record showing that 
no such objection had been interposed, but merely showing that 
after the instruction had been given defendant then excepted. 
This point appears to be well taken, on the authority of the de- 
cision of our Supreme Court in Sheets vs. Ins. Co., 226 Mo. 613, 
126 S. W. 413. In that case it is distinctly ruled that while 
appellant’s exception to the action of the court in giving instruc- 
tions was well saved, the record nowhere shows that counsel for 
appellant made any objection whatever to the proposed action of 
the court in giving it. Judge Burgess, speaking for the court, in 
the above case, states it as an elementary proposition that before 
one can legally except to the action of the court in giving or re- 
fusing instructions, ‘* he must first request the court to give same 
or object thereto, as the case may be, before his exceptions will 
be availing.” ‘That not appearing, that is, it not appearing that 
prior to the giving of it, objection had been made, the court held 
that the instruction could not be noticed. We confess not to 
have had this rule called to our attention before, as bearing on 
objections to instructions, but it is very plainly announced in this 
Sheets Case, which is the last opinion by our Suprem Court on the 
subject, and it must control. No objection, therefore, appearing 
to have been made to this instruction before it was given, we must 
accept it as a correct declaration of the law and statement of the 
facts in issue in the case. Independent of this, however, we see 
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no error whatever in the instruction, and when taken in connection 
with the instructions given at the instance of the defendant, we 
think the court placed the case before the jury in the most favor- 
able aspect to which the defendant was entitled. 

We called attention, in our statement of the proceedings at the 
trial, to the fact that most of the objections to which exception 
was saved by appellant were that the evidence offered or at- 
tcmpted to be brought out by the question was immaterial. It has 
long been ruled in our court that the mere objection to a question 
that it is immaterial, is not specific enough to challenge the 
rwing of the court on the question asked. This is so even in 
criminal cases. State vs. McKenzie (Sup.) 128 S. W. 948, loc. 
cit. 951. There were, however, specific objections made to the 
introduction of the contract in evidence, which we have noted. 
We think they were properly overruled. The fact that a corpo- 
rate seal does not appear to the contract. Apart from this, we 
have nothing before us calling for a decision as to the correctness 
of the ruling of the court on any of the really important questions 
asked and objected to. In spite of the insufficiency of the ob- 
jection, however, we have read this whole testimony and the 
record of the trial as set out in the abstract, and find no error in 
the trial court in the admission or exclusion of testimony. It is 
of no use to set out the evidence in detail, and most clearly it is 
not subject to the objection of the learned counsel for the ap- 
pellant that it utterly fails to make out the case for plaintiff. 
The instruction given by the learned trial court of its own motion 


is supported by ample testimony justifying him in his statement 
of the facts in the case, as submitted to the jury, and under that 
instruction, even under the instructions asked at the instance of 
the defendant, the jury were entirely warranted in arriving at the 
verdict which they returned in this case. 

The judgment of the circuit court is affirmed. 

Nortoni and Caulfield, JJ., concur. 
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GREAT NORTHERN EXPRESS CO. VS. NATIONAL 
SURETY CO.* 


(Supreme Court of Minnesota.) 


INDEMNITY INSURANCE— CONSTRUCTION OF POLICY—AC- 
TION ON POLICY—ADMISSIBILITY OF EVIDENCE. 


Action on_defendant’s bond, whereby it promised to indemnify the 
plaintiff for any loss sustained by the culpable negligence of its ex- 
press messenger, in connection with the duties pertaining to the po- 
sition, which term was defined by the bond to mean a failure to 
exercise the degree of care which men of ordinary prudence usually 
exercise in regard to their own affairs. The alleged breach of the 
bond was the negligence of the messenger in failing to keep the 
doors of his express car chained on the inside which enabled rob- 
bers to enter the car overpower him, and to steal from the car $5,- 
000. Verdict for defendant. Held :— 

(1) The negligence of the messenger, which would render the defendant 
liable, would be a failure on his part fo exercise, in connection with 
the duties of his position, that degree of care which men of ordinary 
prudence usually exercise in regard to their own affairs of like 
gravity. 

(2) The bond defines the standard of care to be exercised by the mes- 
senger, which the plaintiff could not enlarge, as against the defend- 
ant, by establishing rules for the conduct of its business; but a rule 
making it the duty of the messenger to keep the car doors chained 
was admissible in evidence for the purpose of showing what were 
the duties pertaining to his position. 

(3) The mere fact that the messenger failed to chain the doors, if he 
did so did not as a matter of law render the defendant liable; for 
it was a question for the jury whether, under all the facts which the 
evidence tended to show, he omitted to do anything in connection 
with the duties pertaining to his position which a man of ordinary 
prudence would usually do in his own affairs of like importance. 


[For other cases see Insurance, Dec. Dig. §§ 430, 668.] 
* Decision rendered, Jan. 6, 1911. 129 N. W. Rep. 127. Syllabus by the Court. 
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GAMBLE-ROBINSON CO. VS. MASSACHUSETTS 
BONDING & INS. CO.* 


(Supreme Court of Minnesota.) 


FIDELITY OF EMPLOYEES—CONSTRUCTION OF CONTRACT 
—NOTICE OF DISHONESTY—UNREASONABLE DELAY. 


Appellant was informed by the written cash reports of its employee, a 
traveling salesman, that he was indebted to the company in the sum 
of $553.21, and received from him $25 on account, with the state- 
ment that there were credits and discounts due him sufficient to bal- 
ance the account. During the succeeding three weeks appellant 
caused the books to be checked up and the accounts of the customers 
to be examined, to determine the correctness of his report and the 
existence of the discounts and credits claimed; but for the period of 
four weeks thereafter nothing special was done in that direction. 
The employee continued in appellant’s employment in another lo- 
cality, and made three payments of $25 each out of his own salary 
to apply on his account. It was then discovered that he had col- 
lected an account which had never been reported, and he was dis- 
charged, and the bonding company notified of the shortage. 

In an action against the .respondent bonding company to recover the 
amount of the shortage, /ield, that the delay to notify respondent of 
the fact was unreasonable, and not in accordance with the provisions 
of the bond, which provided that the insurer should indemnify the 
employer for pecuniary loss sustained by reason of the fraud or 
dishonesty of the employee, and required that upon discovery of 
any act of fraud or dishonesty the employer should immediately give 
notice thereof to the bonding company. 


[For other cases, see Insurance, Dec. Dig. § 332.] 





° Decision rendered, Dec. 16, 1910. 129 N. W. Rep. 131. Syllabus by the Court. 
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FIREMAN’S FUND INS. CO. VS: VON ROSENBERG, 
COM MISSIONER.* 


(Supreme Court of Texas.) 


INSURANCE COMPANIES — TAXATION —CONSTRUCTION OF 
STATUTE. 

Under Acts 31st Leg. c. 18, § 16, providing a tax to pay the expenses of 
the state fire rating board, and that the Commission of Banking 
and Insurance shall collect from each fire insurance company which 
transacted business in this state during the preceding year or any 
portion thereof such tax, but providing that the section should not 
apply to collections from insurance companies which during any 
year should be liable to the payment of an occupation tax at the rate 
of not less than 2% per cent of the gross premiums received, an 
insurance company which had paid such an occupation tax in 1909 
at the rate of 2 per cent under an existing law is not exempted; the 
provisions for such exemption referring to future legislation, and 
not to existing statutes. 


[Fi or other cases, see Insurance, Dec. Dig. § 7.] 





° "Decision rendered, Nov. 16, 1910. 132 S. W. Rep. 467. 
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LIFE. 


SUPREME COURT OF NEW YORK. 
APPELLATE DIvISION, SECOND DEPARTMENT. 


SAMUEL GREEN, Respondent, 
vs. 


SUPREME COUNCIL OF THE ROYAL ARCANUM and VAL. M. 
SCHMITZ, REGENT, &c., Appellants.* 


LIFE INSURANCE—INCREASE OF RATES—FRATERNAL ORDERS. 


While a general power to amend the by-laws of a fraternal body does 
not carry with it the power to amend the contract as, for instance, 
the increasing of the rate, etc., if, on the other hand, there is re- 
served in the policy a power of amendment of the laws governing 
such association, reasonably designating the subjects thereof, so 
that a person when he makes application for membership is fairly 
advised that the terms of the contract into which he is about to 
enter, may be altered in the respects thus referred to, subsequent 
changes in such laws, when reasonably made by the proper au- 
thorities of the organization, are within their power and must be 
deemed assented to by him. 


Ibid. Under these circumstances, a fraternal body may, when neces- 
sary, increase its rates. 


Judgment rendered on opinion of Mr. Justice Kelly in Special Term, 
reported 39 Ins. L. J. 1087, reversed. 


Appeal by the defendants from a judgment of the Special 
Term, entered in the office of the Clerk of the County of Kings 
on the 23rd day of July, 1910, in favor of the plaintiff. 


Howarp C. Wiccrins (Curtis H. Waterman with him on the 
brief), for the Appellants. 

F. J. Morssen, for the Respondent. 

Bork, J. 

This action involves the validity of an amendment to the de- 
fendant’s by-laws made in 1905. In the case of Mock vs. Su- 
preme Council, etc. (121 App. Div. 474) the validity of this 
amendment was considered by this court and sustained. We are 
controlled by such decision unless, as is claimed by plaintiff, sub- 
sequent decisions of the Court of Appeals in similar cases are in 
conflict therewith. 

The cases so relied upon are Wright vs. Knights of Maccabees 
(196 N. Y. 391) and Dowdall vs. Catholic Mutual Benefit Assn. 
(Idem, 405). The Dowdall case may be dismissed without 
further consideration as wholly inapplicable to the questions here 
involved. ‘There was in that case no suggestion of even a general 
reservation of power to amend by-laws, rules or requirements. 
Whatever the rule may be in other jurisdictions, we think it must 
now be deemed to be the settled law of this state that when the 
contract entered into between a member of a fraternal beneficiary 
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organization and such organization provides for the payment of 
a fixed sum upon the happening of some event, such as the death 
of the member, and that assessments shall be at a fixed and speci- 
fied rate, neither the conditions upon which the sum shall become 
payable can be altered, nor the sum to be paid be reduced, nor the 
amount of the specified assessment increased, without the consent 
of such member, and this rule is not altered by the fact that there 
may be reserved in such contract a power of amendment of the 
laws of the association in purely general terms (Wright vs. 
Knights of the Maccabees, supra; Parish vs. New York Produce 
Exchange, 169 N. Y. 34; Langan vs. Supreme Council Am. L. of 
H., 174 N. Y. 266; Shipman vs. Protected Home Circle, 174 N. Y. 
398; Weber vs. Supreme Tent of K. of M., 172 N. Y. 490; 
Ayers vs. Order of United Workmen, 188 N. Y. 280). 

On the other hand, if there is reserved in the contract a power 
of amendment of the laws governing such association, reasonably 
designating the subjects thereof, so that a person when he makes 
application for membership is fairly advised that the terms of 
the contract in which he is about to enter may be altered in the 
respects thus referred to, subsequent changes in such laws when 
reasonably made by the proper authorities of the organization 
are within their power and must be deemed assented to by him 
(Beach vs. Supreme Tent, K. of M.,177 N. Y. 100). In that case 
the court said: “If the certificate had provided that the payments 
therein specified should be subject to such modification as to 
amount, terms and conditions of payment and contingencies in 
which the same were payable as the endowment laws of the order 
might from time to time provide, the amendments would be ap- 
plicable to existing members.” 

Although the court there used the word “certificate,” we 
think that it was not intended necessarily to limit the effect 
of a reservation to the words contained in the certificate alone. 
In Sabin vs. Phinney (134 N. Y. 423, on page 428), the court 
say: “The statute under which the corporation was organized, 
its by-laws, together with the application for, and the certificate 
of membership constituted the contract which existed between 
the member and the society, which instruments construed together 
measure the rights of these litigants.” In other words, the ques- 
tion is one of construction of the contract, whether such contract 
is expressed in the statutes under which the corporation is organ- 
ized, the constitution and laws existing when application for mem- 
bership was made, the application for membership, the certificate 
thereof, or one or more of these combined. ‘The test is, was the 
reservation of a power to subsequently alter the terms of the con- 
tract so clearly and definitely expressed, that the member party to 
the contract must be deemed to have understood and assented to 
the same. 

With this guiding principle, let us now consider the contract 
between plaintiff and the defendant organization of which he ts 
a member. 
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Defendant is a Massachusetts corporation. The court at Spe- 
cial Term has found as a fact “That by the statutory law or 
public acts of the Commonwealth of Massachusetts, fraternal 
beneficiary organizations, of which the defendant Supreme Coun- 
cil of the Royal Arcanum is one, have power to change and amend 
their rates of assessment.” The Supreme Court of Massachusetts 
has so construed these statutes, (Reynolds vs. Royal Arcanum, 
192 Mass. 150). Existence of such a power, however, is insuffi- 
cient if it is not exercised. But in determining the meaning of 
the contract entered into by plaintiff when he voluntarily became 
a member of this Massachusetts corporation, the existence of 
this statutory authority for change and amendment is one fact to 
be. considered. At the time plaintiff applied for membership in 
defendant corporation, its constitution specified the object of the 
order. Among others was one described as follows: “5th. To 
establish a Widows and Orphans’ Benefit Fund, from which, on 
the satisfactory evidence of the death of a member of the Order, 
who has complied with all its lawful requirements, a sum not 
exceeding three thousand dollars shall be paid to his family or 
those dependent on him, as he may direct.” The member when 
making application determined whether he should be classed as a 
full-rate member and entitled to receive the sum above specified, 
or a half-rate member and entitled to a lesser amount. The 
amount of the assessments varied accordingly. Defendant's 
constitution also contained a provision that the constitutions 
of subordinate councils and the laws of the Supreme Council, 
“except those relating to the Widows and Orphans’ Benefit 
Fund”, may be altered or amended at any regular meeting of 
the Supreme Council, but that the constitution of the Supreme 
Council and the laws governing the widows and orphans’ benefit 
fund should not be altered or amended except by a three-fourths 
vote of the entire membership of the Supreme Council, at a re- 
gular meeting, or at a special meeting called for the purpose. 
Here was a declaration of a purpose to reserve some power of 
amendment of the laws governing the widows and orphans’ bene- 
fit fund under the conditions specified. From the time when 
plaintiff became a member of defendant organization until the 
present, the moneys contributed to the widows and orphans’ bene- 
fit fund have been used to pay the beneficiaries of deceasd mem- 
bers, and for no other purpose whatsoever. Under the consti- 
tution and laws of defendant it could be devoted to no other 
purpose. This fund was created and maintained by assessments 
imposed upon defendant’s members. At the time that plaintiff 
joined the organiation in 1883, the constitution and laws then 
provided that every person admitted a member of defendant, and 
being at the time of such admission of the age of thirty-seven 
years (as plaintiff then was), should pay to the collector of his 
council the sum of $1.81 upon each and every assessment which 
should or would be made by said Supreme Council while he was 
a member of the order, for the purposes and under the provisions 














414d Insurance Law Journal Vol. 4o. [Mar., 191% 


of its constitution and laws, and that each and every member so 
paying such assessment should not only be entitled to all the bene- 
fits recited in the constitution and laws, but the person designated 
bv him as his beneficiary should receive upon his decease a sum 
not exceeding $3,000. Between 1883 and 1898 the number of 
assessments necessary to maintain said widows and orphans’ bene- 
fit fund varied from ten to seventeen in different years. This 
method of maintaining the fund proved unsatisfactory, and in 
1898 the constitution and laws of defendant were amended, with 
plaintiff’s consent, so that it was provided that each member of 
the order should pay to the collector of his council, without notice, 
twelve regular assessments in each calendar year, and in addition 
to said regular assessments such extra assessments as may from 
time to time be required and paid as provided in Title VI. It 
was at that time also provided that every applicant upon present- 
ing himself to receive the degree, and every member who has re- 
ceived the degree, should “pay to the Collector the following 
named amounts for the Widows and Orphans’ Benefit Fund, 
according to the age attained at the time of receiving the Degree, 
for full-rate membership; * * * and the same amount 
of each assessment thereafter, whilst he is a member of the 
order.” Then followed a specification of the amounts to be paid, 
rated according to age between twenty-one and fifty-five. The 
amount to be paid by plaintiff under this provision of defend- 
ant’s law for each assessment was $3.04. The laws contained 
a further provision that whenever in the opinion of the supreme 
regent, supreme secretary and supreme treasurer, the condition of 
the supreme treasury shall make it necessary to levy extra assess- 
_ ments for the widows and orphans’ benefit fund, to meet any re- 
quirement thereof exceeding such twelve regular assessments, 
they should “make written declaration of such opinion * * * 
which shall be filed with the Supreme Secretary, who shall 
make record of such filing.” The supreme secretary was then 
required at once to notify every council to collect immediately 
the amount of one assessment from every member upon 
whom the degree was conferred before the date fixed in such 
notice, and the collector of such council was required im- 
mediately to notify each member to pay the extra assessment 
according to the terms of the notice from the supreme 
secretary. Plaintiff’s' application for membership contained 
these words among others: “Application for Membership 
in the Royal Arcanum * * * Having become acquainted 
with the objects of your Order, I hereby make application 
for full rate membership in your Council, and do declare, upon 
my honor as a man, that the statements by me subscribed herein 
are each and every one of them true, to the best of my knowledge 
and belief * * * I direct that, in case of my decease, all bene- 
fit to which I may be entitled from the Royal Arcanum, be paid 
to Louisa Green related to me as my wife, subject to such future 
disposal of the benefit, among my dependents, as I may hereafter 
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direct, in compliance with the Laws of the Order * * * I 
agree to make punctual payment of all dues and assessments for 
which I may become liable, and to conform in all respects to the 
Laws, Rules, and Usages of the Order now in force, or which 
may hereafter be adopted by the same.” The benefit certificate 
received by plaintiff, so far as its contents are here material, was 
in the following form: “This Certificate is issued to Samuel 
Green a member of De Witt Clinton Council No. 419, Royal 
Arcanum, located at Brooklyn, N. Y., upon evidence received 
from said Council that he is a contributor to the Widows and Or- 
phans’ Benefit Fund of this Order; and upon condition that the 
statements made by him in his application for membership in the 
said Council, * * * be made a part of this contract, and upon 
condition that the said member complies, in the future, with the 
laws, rules and regulations now governing the said Council and 
Fund, or that may hereafter be enacted by the Supreme Council 
to govern said Council and Fund. These — being com- 
plied with, the Supreme Council of the Royal Arcanum hereby 
promises and binds itself to pay out of its Widows and Orphans’ 
Benefit Fund, to Louisa Green (wife) a sum not exceeding Three 
Thousand Dollars, In accordance with and under the provisions 
of the laws governing said Fund, upon satisfactory evidence of 
the death of said member, and upon the surrender of this Cer- 
tificate; provided that said member is in good standing in this 
Order at the time of his death.” In 1905 another change was 
made in the methods of assessment for the maintenance of the 
widows and orphans’ benefit fund. In consequence of this the 
monthly assessment rate of plaintiff was changed from $3.16 a 
month to $6.87 a month, which amount is subject to be still 
further increased if he shall attain the age of sixty-five years and 
still be a member of the order. This change was made after 
careful deliberation, and the court has found upon abundant 
evidence that these rates so adopted actually represent the actual 
cost to the order for the benefits promised to members of each 
age and equitably apportion among the defendant’s members 
their contributions to the widows and orphans’ benefit fund, 
taking into consideration age and risk. It is the validity of this 
last attempted change which is here challenged. 

Construing, then, the provision in the certificate requiring plain- 
tiff to comply “with the laws, rules and regulations * * * that 
may hereafter be enacted by the Supreme Council to govern 
said * * * fund” in connection with the provisions of the 
Massachusetts statute and the constitution and laws of the de- 
fendant which were in force when plaintiff became a member of 
the organization in 1883, as modified with his consent in 1898, 
can it be said that it was part of the contract between the parties 
that the payments at that time specified to be made “should be 
subject to such modification as to amount, terms and conditions 
of payment * * * as the endowment laws of the order might 
from time to time provide”? We think that it was. The certi- 
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ficate expressly reserved the right to make laws, rules and regula- 
tions relating to the widows and orphans’ benefit fund, and plain- 
tiff assented to such reservation. Aside from mere matters of ad- 
ministration, the rules and regulations respecting this fund re- 
lated to just two things, first, the amount to be paid to the bene- 
ficiary out of said fund, and second, the amount to be contributed 
to and paid into such fund by the members of the organization in 
order to make such payments possible. Unless this specific reser- 
vation of power to change the laws governing said fund related to 
possible changes, either in the sums to be paid to the beneficiary 
or the amount of the assessment necessary to make such payment 
possible, it is difficult to understand to what it was intended to 
refer (Supreme Ruler, etc., vs. Ericksen [Court of Civil Appeals 
of Texas], 131 Southwestern Rep. 1o1). ‘That it must refer to 
these essential provisions relative to the widows and orphans’ 
benefit fund seems a necessary conclusion from the fact that there 
was a specific rgservation of power to amend. Mere details of 
the administration of the affairs of defendant, including details 
respecting the administration of this fund, could have been 
changed under a general reservation of power (Ayers vs. Ancient 
Order of United Workmen, etc., 188 N. Y. 280; Parish vs. N. Y. 
Produce Exchange, 169 N. Y. 51). By this specific reservation 
of power something more must have been intended. In this 
respect the case at bar differs from and we think is distinguish- 
able from Wright vs. Knights of Maccabees (196 N. Y. 390), 
relied upon in the court below and hereinbefore referred to. In 
that case the application for membership contained these words: 
“T hereby agree that * * * the laws of the Supreme Tent of 
the Knights of the Maccabees of the World, now in force or that 
hereafter may be adopted shall form the basis of this contract 
for beneficial membership * * * this application and the 
laws of the Supreme Tent now in force, or that may hereafter be 
adopted, are made a part of the contract between myself and the 
Supreme Tent; and I, for myself, and my beneficiary or benefi- 
ciaries, agree to conform to and be governed thereby.” ‘The cer- 
tificate of membership contained these words: “At his” 
(Wright’s) “‘death one assessment on the membership, not ex- 
ceeding in amount the sum of $1,000, will be paid as a benefit to 
Mary Wright * * * provided he shall have in every particular 
complied with the laws of the Order in force or that may here- 
after be adopted.” When Wright was admitted to membership 
the laws of the association provided that he should pay a monthly 
assessment of $1.41, and the court found that it was agreed that 
“he should pay the same rate of assessment thereafter so long as 
he remains continually in good standing in said Order.” There 
was also provision for additional assessments from time to time 
in case one assessment per month should not be sufficient to pay 
death and disability claims as they should accrue. Subsequently 
the by-laws were amended so as to provide that “On and after 
January 1, 1905, all present life benefit members of the associa- 
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tion who are then fifty-five years of age, or over * * * shall 
pay three dollars per month for each $1,000 of life benefits 
carried.” The court held that such amended law was inoperative 
so far as Wright is concerned. In that case, however, there was 
only a general as distinguished from a specific consent to future 
changes in the laws. There was no express reservation of power 
in the certificate to alter the laws relating to the fund out of 
which the beneficiary was to be paid, no express provision in the 
constitution and laws authorizing such change and no assent in 
express words in the application for membership to such change. 
In this case, as we have indicated, there was. In this case, when 
the application is read in connection with the then existing consti- 
tution and by-laws, we find express reference to possible subse- 
Guent changes in the laws relating to the widows and orphans’ 
benefit fund, and express provisions as to the methods by which 
such changes should be effected. The difference between the 
cases is the vital one between a mere general reservation of power 
which cannot affect vested rights, and a specific reservation of 
power to interfere with and alter the rights arising under the 
contract at the time that it was made, to which the member party 
of the contract has assented. We have examined every case cited 
by the respondent, which has been decided in this state, and 
several which were not cited by him. Except the case of Mock 
vs. Supreme Council (supra), we find no case where the provi- 
sions of the contract are precisely similar to the case at bar. A 
very similar case sustaining the power of amendment was decided 
by the Supreme Court of Illinois (Fullenwider vs. Supreme 
Council Royal League, 180 Ill. 621, affirming 73 Ill. Appeals, 
321). The case of Beach vs. Supreme Tent, etc. (supra), in 
some of its features resembles this case. At the time that the 
plaintiff in that case joined the order there was a provision in the 
constitution thereof which reserved the right to amend the laws 
governing the endowment fund, but no reference thereto was 
made in the certificate, and the court said: “The contract ex- 
pressed in the certificate is absolute * * * we think that the 
obligation assumed by the defendant in its certificate of member- 
ship should not be impaired by provisions of the constitution and 
laws of the order to which the attention of the member might 
never be called, or, at least, they should not be cut down under 
the reservation of the power to amend.” But in the case at bar 
the contract expressed in the certificate was not absolute, and the 
attention of the member was called to the provisions of the consti- 
tution and laws, and he expressly declares in his application for 
membership that he has become acquainted with the objects of 
the order. It may be urged that while it is within the power of 
defendant not only to increase the number of assessments, but the 
amount thereof, if necessary to maintain the benefit fund in a 
condition where it can respond to the demands made upon it, the 
increased rate should be fixed according to the age of a member 
at the date when he joined the organization, and that after a mem- 
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ber has for a long period of years paid the assessments due, he 
should not be called upon as he approaches an advanced period of 
life to pay a greatly increased sum by way of assessments. But 
given the power to alter the rate, and the question then becomes 
only one of reasonableness; and as we have before pointed out, 
the court has found in this case upon abundant evidence in favor 
of the reasonableness of the regulation. The validity of this 
amended by-law has been sustained in several other jurisdictions 
(Reynolds vs. Royal Arcanum, 192 Mass. 150; Gaines vs. 
Supreme Council R. A., 140 Fed. Rep. 978; Bartram vs. Sup. 
Council Royal Arcanum, 6 Ontario Weekly Rep. 404). It may 
be that some of these decisions are based upon reasoning not 
entirely in harmony with the decisions in this state, but if the 
validity of this amendment can be sustained within the principle 
of decisions within this jurisdiction, it is certainly for the interests 
of the order, and also of the individual members thereof, that a 
uniform rule of construction of its contracts should be adopted. 

The judgment should be reversed and a new trial granted, 
costs to abide the final award of costs. Among the so-called 
findings of fact are some which are possibly more strictly con- 
clusions of law than findings of fact, as for instance the finding 
that the change made in 1905 was without the consent of plaintiff 
and without notice to him, and in violation of his rights. In 
order that the Court of Appeals may be free to review all of the 
findings and conclusions in this case, whether of fact or law, the 
order of reversal should recite that it is upon questions of fact 
as well as of law. 





Dupriest vs. American Cent. Life Ins. Co. 


SUPREME COURT OF ARKANSAS. 


DUPRIEST 
US. 


AMERICAN CENT. LIFE INS. CO* 


LIFE INSURANCE—POLICY. 


In an action on a life insurance policy, evidence held to make it a ques- 
tion for the jury whether there was a delivery of the policy. 


[For other cases, see Insurance, Cent. Dig. § 1734; Dec. Dig. § 668.] 


LIFE INSURANCE—POLICY. 


Where an agent in compliance with the directions of the insured and in 
good faith places the policy, duly executed, in the postoffice with the 
postage prepaid, addressed to the insured, so that he would receive 
it at the address given in due course of mail, while in good health, 
such act constitutes a delivery and completes the contract of insurance. 


[For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.] 
LIFE INSURANCE—POLICY. 


In an action on a life insurance policy, evidence held to present a ques- 
tion for the jury whether the insured was in good health at the time 
of the delivery of the policy, and whether insured had directed that 
delivery of the policy should not be made to a person specified. 


[For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.] 


Appeal from Circuit Court, White County; Hance N. Hutton, 
Judge. 

Action by A. H. Dupriest against the American Central Life 
Insurance Company. From a judgment for defendant, plaintiff 
appeals. Reversed and remanded. 

‘his is a suit on a life insurance policy. On the 28th day of 
November, 1908, J. B. Dupriest made application to the American 
Central Life Insurance Company through Louis Lorch, its local 
agent at Searcy, Ark., for a policy of insurance upon his life for 
$2,000, and his wife, A. H. Dupriest, was named as beneficiary. 
He was examined by Dr. Hassell, the local medical examiner of 
the company at Searcy, and his application was forwarded to the 
com.pany. On the same day he executed to Louis Lorch his note 
for the first premium, payable 30 days after date. Lorch, after 
retaining the amount of his commissions for securing the appli- 
cation, drew a check in favor of the company for the amount of 
the premium due it. The check was introduced in evidence and 
shows it was paid. The policy was issued by the company, and 
sent to Lorch to be delivered to Dupriest. Dupriest lived in the 
country about 28 miles from Searcy, and had instructed Lorch 


* Decision rendered, Jan. 9, 1911. 133 8. W. Rep. 826. 
L—vVol. XL.—27. 
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to deliver the policy to the medical examiner of the company for 
him. Lorch carried the policy to the examiner, who refused to 
receive it. Lorch then put it in an envelope with postage prepaid, 
acdressed to J. B. Dupriest, Vilonia, Ark., and placed the letter 
in the post office. The letter containing the policy was returned 
to Lorch, and he not knowing the exact post office address of 
Dupriest decided to keep it until the latter came to Searcy, when 
he would give it to him. In the policy, the post office address of 
Dupriest was named as Mt. Vernon. When Lorch mailed him the 
policy, he believed his address to be Vilonia. It was after- 
wards ascertained that Dupriest received his mail at Romance. 
It appears that Mt. Vernon, Romance, and Vilonia were all 
country post offices in the neighborhood where Dupriest resided. 
During the latter part of December, 1908, the insurance company 
received information that Dupriest was not in good health when 
he applied for the insurance, and it directed Lorch to return 
the policy for cancellation under the following provision con- 
tained in it: “The payment of the first annual premium herein is 
a condition precedent to the taking effect hereof, and this policy 
shall not become binding upon the company until said premium is 
actually paid during the lifetime and good health of the insured; 
ana the delivery of this policy without such payment shall not be 
a waiver of such precedent condition.” Lorch received this in- 
stiuction after the policy had been returned to him from the 
Vilonia post office, and before he again saw Dupriest. He re- 
turned the policy to the company in compliance with its direc- 
tions, and it was canceled by the company. The defendant com- 
pany also adduced evidence tending to show that Dr. Hassell re- 
ceived information after the issuance of the policy that Dupriest 
dul not desire him to receive the policy for him. That he, Du- 
priest, had found out since his examination that he was not in 
goud health at the time he was examined, and that for that reason 
he was not entitled to the policy. Neither the insurance company 
nor its agent, Lorch, returned the amount of the premium to 
Dupriest. Dupriest died on June 19, 1909, of a disease from 
which, according to the testimony of the defendant company, he 
was suffering at the time he applied for the policy of insurance. 
It might have been inferred from the evidence adduced in be- 
hali of the plaintiff that he was in good health when the policy 
was applied for, and did not direct that the policy should not be 
received for him on account of not being entitled to it. Such 
cthe: facts as are deemed necessary to proper determination of 
the issues raised by the appeal will be stated or referred to in 
the opinion. At the conclusion of the testimony, the court directed 
a verdict for the defendant. From the judgment rendered, A. H. 
Dupriest, the beneficiary in the policy and the plaintiff in the 
action, has duly prosecuted an appeal to this court. 


RACHELA & Rosinson, for Appellant. 
Russet T. Byers and Brunpipce & NEELLY, for Appellee. 
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Hart, J. (after stating the facts as above). 
Did the court err in directing a verdict for the defendant? In 
deciding this question it is necessary to determine whether there 
was a delivery of the policy, for if it was not delivered, there was 
no contract of insurance, and plaintiff cannot recover. 


It is very well settled that where nothing remains to be done by 
the insurer, the mailing of the policy, duly executed, to the in- 
sured constitutes a delivery. Mutual Reserve Fund Life Ass’n 
vs. Farmer, 65 Ark. 581, 47 S. W. 850; Armstrong vs. Mutual 
Life Insurance Co., 121 Iowa, 302, 96 N. W. 954; Kilborn vs. 
‘‘rudential Ins. Co., 99 Minn. 176, 108 N. W. 861; Triple Link 
Mut. Indemnity Ass’n vs. Williams, 121 Ala. 138, 26 South. 19, 
77 Am St. Rep. 34. 

In the latter case, a special plea was interposed by the insur- 
ance company that the contract of insurance should not take effect 
until the first assessment and admission fee was paid, and the 
policy way celivered during the life and continuance in good 
health of the insured. The plaintiff replied to this plea, and in 
discussing the sufficiency of the replication, the court said: “The 
policy recites that Williams (the insured) resided at that time at 
Bessemer, Ala., and the policy was set out in the complaint. It 
was not necessary for this replication to reiterate his residence 
at that place, even conceding that there need have been any com- 
ment of that subject, which is by no means clear, since it may 
well be that the mailing of the policy to the place where the 
officers of the company supposed him to reside, as is evidenced 
by the recital, would as effectually evidence their intention to 
deliver it, though they may be mistaken in point of fact, as mailing 
it to his true address.” 


Applying this rule to the case at bar, we think the delivery or 
nondelivery of the policy was a jury question. The evidence for 
the plaintiff shows that the defendant company received and ac- 
cepted the first annual premium, issued the policy, and sent it to 
its local agent at Searcy to be delivered to the insured. That the 
agent, in good faith, mailed the policy to the insured at Vilonia, 
which he believed to be the post office at which he received his 
mail, itis true that the policy afterwards came into the physical 
control of the agent, because he had mailed it to the wrong post 
office: but we hold that where the agent, in compliance with the 
directions of the insurer, and in good faith, places the policy, 
duly ¢xcecuted, in the post office with the postage prepaid, ad- 
dressed to the insured, so that he would receive it at the address 
given in due course of mail while in good health, such act con- 
stitutes a delivery and completes the contract of insurance. This 
is so because there is in such case an intention on the part of the 
insurer to put the policy beyond the control of the insurance com- 
pany, and the insured must acquiesce in this intention. 

Nor can it be said as a matter of law, under the evidence that 
th: insured reiused to receive the policy, or directed that it should 
not be delivered to Dr. Hassell for him. One of the conditions 
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imposed by the terms of the policy was that the insured should 
be in good health at the date of the payment of the first annual 
premium. It is manifest that the insurance company had the 
right to impose this condition. On this point, the company intro- 
duced Dr. Hassell, who testified that Dupriest sent him word by 
his brother not to receive the policy for him, because he had 
found out since the application was made that he was not entitled 
to the insurance, for the reason that he was not in good health 
at that time. It will be noted that the application of Dupriest, 
his examination by Dr. Hassell, and the payment of the first an- 
nual premium was all done on the same day. Dr. Hassell further 
stated that Dupriest subsequently admitted to him that he was 
glad that he had not received the policy for him. It cannot be 
said, however, that this testimony is uncontradicted. Dr. Hassell 
was the medical examiner of the insurance company, and to that 
extent was interested in the result of this law suit. There appears 
in the testimony a letter from Dupriest to the company, written 
subsequently to the time of the occurrence of the matters testified 
to by Dr. Hassell. in which he states that he did not know that 
the policy had been issued, and was not to blame in the matter. 
It is evident that if he told Dr. Hassell that he was glad he had 
not received the policy for him, that he knew it had been issued, 
and, of course, the contrary would be true; that is, if he did not 
know that the policy had been issued, he could not have told Dr 
Hassell that he was glad he had not received it for him. Lorch 
also testified that Dupriest rode into Searcy, a distance of 28 or 
30 miles, when he made his application for insurance and was 
examined; that he appeared to be stout and well at the time. 
Hence we conclude that there was testimony from which the jury 
might have imterred that Dupriest was in good health when he 
made the application for insurance and paid the first annual pre- 
mium, and that he did not direct that the policy should not be 
received by Dr. Hassell for him. 

Because the court erred in directing a verdict for the defendant, 
the iudgment will be reversed, and the cause remanded for a 
new trial. 





Jackson vs. Metropolitan Life Ins. Co. 


SUPREME COURT OF NEW YORK. 


Tria TerM, RicHMoNnpD County. 


JACKSON 
US. 


METROPOLITAN LIFE INS. CO.* 


CONTRACTS WITH AGENT— CONSTRUCTION —ACTION TO 
RECOVER OVERPAYMENTS—PLEADING. 


An agreement between an insurance company and its agent providing 
that no suit should be maintainable until ten days after service on the 
president or secretary by a registered letter of a written claim au- 
thorizes communication with distant agents by mail, but does not 
limit them to demands by mail only, and, where the complaint alleges 
in an action by an agent to recover overpayments made by mistake 
that repayment had been duly demanded, an answer setting up the 
provision requiring demand by mail is insufficient on the face thereof. 


{For other cases, see Insurance, Cent. Dig. §§ 111, 114; Dec. Dig. § 84.] 


CONTRACTS WITH AGENT—CONSTRUCTION. 


An action by an agent to recover overpayments made to an insurance 
company by mistake is not within the provision of a contract of em- 
ployment that no suit as to the employment of the agent shall be 
brought after six months from the date of the transfer of the busi- 
ness of said agent. 


[For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 84.] 


Action by Bernhardt Jackson against the Metropolitan Life 
Insurance Company Demurrer to defenses sustained. 


RicHarp J. Donovan (Herbert D. Cohen, of Counsel), for 
Demurrer. 

Waroprorp, BovEE & BurcHer (Frederick C. Tanner and H. 
Clark Barber, of counsel), Opposed. 

PuTNaM, J. 

Plaintiff, iormerly an agent of defendant, having brought suit 
for the recovery of $800 alleged to have been overpaid to defend- 
ant by mistake defendant interposed two defenses, claiming that 
the action was barred. To these defenses plaintiff demurred. 

The first defense, alleging that under the agreement no suit is 
maintainable until 10 days after service upon the president or 
secretary of the defendant company by registered letter of a 
written claim, is met by the allegation in the complaint that re- 
payment of said sum of $800 had been duly demanded. The 
requirement of a demand by registered letter cannot be insisted 
upon, provided a demand was made personally or upon a proper 
officer of the company, as such a clause is to be construed as in- 
serted to permit communication with distant agents, but not to 
restrict them to demands by mail only. In the absence of the 


* Decision rendered, October, 1910. 126 N. Y. Supp. 680. 
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entire text of the alleged agreement, such a construction is the 
more reasonable one to be adopted. 

The second defense, alleging that no suit “relating to the em- 
ployment of said agent should be brought after six months from 
the date of the transfer of the business of said agent,” sets up 
the adoption of a short term of limitation— a provision which is 
to be strictly construed. The question is what kind of a suit is 
thus to be barred in six months. The word “employment” may 
signify the act of hiring (People vs. Hyde, 89 N. Y. 11, 17), or 
the occupation during the agency. The fact that the six months 
is to run from the transfer of the business, without regard to 
the question of any settlement or closing of the accounts, inclines 
to the narrower construction. To hold that upon a transfer of the 
agent’s business, without any settlement or adjustment of his 
accounts, or if a settlement was upon an erroneous and improper 
statement of such accounts, the agent’s right are to be entirely 
cut off in six months, would manifestly be unjust. The payment 
of money by mistake creates an obligation at the time of such 
payment for its return—certainly upon the discovery of the error 
and proper demand—and, if such error was not discovered until 
after six months, plaintiff’s remedy should not be forfeited ex- 
cept by words that are clear and unmistakable. 

As, therefore, it does not appear that the present suit relates to 
the employment of the plaintiff, within this provision of the 
agreement, the six months’ limitation pleaded does not apply. 

The demurrer to the first and second defenses is therefore sus- 
tained. 

Demurrer sustained. 


SUPREME COURT OF GEORGIA. 


WHARTON et AL. 


US. 


DREWRY et AL.* 


LIFE INSURANCE—CONSTRUCTION OF POLICY. 


A policy of insurance provided as follows: The life of the assured is 
insured “for the benefit of Mary B. Wharton, his wife, and his chil- 
dren.” The insurer promises to pay the amount of the policy “to the 
said beneficiary or their executors, administrators, or assigns. * * * 
In case of the death of the said beneficiary, before or at the time of 
the death of the person whose life is assured, the amount of the 
assurance shall be payable at maturity to the heirs or assigns of the 
said person whose life is assured.” At the time the policy was issued 
the wife and two children of the assured were living. The assured left 
surviving him the wife and one of these children; the other child, 
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prior to the death of the assured, having died intestate and without 
assigning his interest in the policy. Held, the wife and children, as 
the only heirs at law of the deceased child of the assured, were en- 
titled to one-third of the amount of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.] 


Error from Superior Court, Fulton County; Geo. A. Bell, Judge. 

Action by M. B. Wharton and others against J. C. Drewry and 
others. Judgment for defendants, and plaintiffs bring error. 
Affirmed. 


ETHERIDGE & ErHeERDGE, for Plaintiffs in Error. 

E. Marvin and UNDERWoop, CANDLER, THomson & Hirscu, 
for Defendants in Error. 

HOLDEN, J. 

Rev. M. B. Wharton held a policy of insurance on his life in 
the Northwesterh Mutual Life Insurance Company for $5,000. 
The policy stated that it was for the benefit of his wife and his 
children. The assured had two children when the policy was 
written. Upon his death, his wife and one child survived him. 
The insurance company paid to the surviving wife and child two- 
thirds of the amount of the policy, and refusing to pay to them the 
remaining one-third, they brought suit against it therefor. An 
answer was filed by the insurance company, suggesting that the 
remaining one third might belong to the widow and two minor 
children of a son of the assured, who had predeceased his father, 
and it paid the remaining amount due under the policy into court; 
the court ordering that the widow and children named be made 
parties and interplead with the plaintiffs, to determine who was 
entitled to the fund. They filed answer, making claim thereto, and 
the court, sitting as judge and jury, upon an agreed statement of 
facts, awarded them the fund in controversy. To this judgment 
the plaintiffs excepted. 

The policy provided that the life of Wharton was insured “for 
the benefit of Mary B. Wharton, his wife, and his children, in 
the amount of five thousand dollars,” and that the insurer agreed 
to pay this sum “to the said beneficiary, or their executors, ad- 
ministrators, or assigns.” The policy further provided: “In case 
of the death of the said beneficiary, before or at the time of the 
death of the person whose life is assured, the amount of the 
assurance shall be payable at maturity to the heirs or assigns of 
the said person whose life is assured.” The above provisions are 
the only ones material to be considered in determining the ques- 
tion involved. It is clear from the provisions of the policy that 
the word “beneficiary,” used therein was intended to include all 
of the beneficiaries named. The use of the word “their” (which 
in the policy was written in ink, the remainder of the sentence 
in which it occurs appearing in print) indicates this to be true, 
and we think the word “beneficiary” was intended to include all 
beneficiaries, wherever used in the provisions above quoted. The 
provision in the policy that, “in case of the death of the said bene- 
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ficiary” before the death of the assured, “the amount of the 
assurance shall be payable at maturity to the heirs or assigns of” 
the assured, did not mean that the amount due on the policy at 
the death of the assured should be paid to his “heirs or assigns,” 
if his wife or any one his children died before he died. This 
provision meant that such amount should be paid to “his heirs 
or assigns” only in the event he did not leave either wife or child 
surviving him, and was operative only in the event his wife and 
all of his children died before he died. The meaning of the policy 
is that, if one of the beneficiaries named in the policy died before 
the assured, the interest which such beneficiary would have been 
entitled to if in life at the death of the assured should go to the 
“executors, administrators, or assigns’ of such deceased benefi- 
clary. 

Unless this construction is given, we do not see that any 
proper effect or meaning can be given to the*provision in the 
policy that it shall be payable “to the said beneficiary, or their 
executors, administrators, or assigns.” This provision contem- 
plates that it shall have effect if any less than all of the bene- 
ficiaries die, as it makes the policy payable to the said benefi- 
clary, or their executors, administrators, or assigns; and as the 
clause to the effect that, in the case of the death “of the said bene- 
ficiary” before the death of the assured, the amount of the insur- 
ance shall be payable “ to the heirs or assigns” of the assured, 
makes provision as to how the amount of the policy shall be paid 
if all the beneficiaries should die before the death of the assured. 
The provision that the insurer would pay “to the said beneficiary, 
or their executors, administrators, or assigns,” must have been 
intended to provide to whom the share of a deceased beneficiary 
should be paid in the event one or more of the named beneficiaries 
died &efore the assured and left one or more of the other bene- 
ficiaries surviving. We deem it unnecessary to discuss the gen- 
eral rules of law regarding the vested interest of beneficiaries in 
a policy of life insurance, as we think the meaning of the policy 
is as above stated, and effect must be given to the intention of the 
assured and insurer as expressed in the policy. 

The court committed no error in awarding one-third of the 
amount of the policy to the heirs at law of the deceased child of 
the assured. See in this connection Perry vs. Tweedy, 128 Ga. 
402, 57 S. E. 782, 119 Am. St. Rep. 393; Diehm vs. Ins. Co., 129 
Mo. App. 256, 108 S. W. 139; Clark vs. Dawson, 195, Pa. 137, 
45 Atl. 674. 


Judgment affirmed. All the Justices concur, except Fish, C. J., 
absent. 
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SUPREME COURT OF MINNESOTA. 


GRUBER 
US. 


GERMAN ROMAN CATHOLIC AID ASS’N or MINNESOTA.* 


ie oe en eee AS TO “FORMER 


A general question in an application for life insurance calling for infor- 
mation concerning “former illnesses” of the applicant, does not re- 
quire the disclosure of an illness or ailment of a trifling, temporary, 
or unimportant nature, but only those of a serious, dangerous, or 
permanent character. 


[For other cases, see Insurance, Cent. Dig. § 689; Dec. Dig. § 291.] 
Ls —- ACTIONS— QUESTION FOR JURY—FORMER 


The question whether the application in this case failed to disclose a prior 
serious or permanent illness, was one of fact for the jury, and the 
evidence sustains the verdict. 


{For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668.] 


Appeal from District Court, Stearns County; M. D. Taylor, 
Judge. 

Action by Elizabeth Gruber against the German Roman Cath- 
olic Aid Association of Minnesota. Verdict for plaintiff, and 
from an order denying a motion for judgment notwithstanding 
the verdict or a new trial, defendant appeals. 


O. E. Hoiman, for Appellant. 
THEO BRUENER, for Respondent. 
Brown, J 

Defendant is a mutual aid association organized under the laws 
of the state. Rudolph Kracker was in his lifetime a member of 
the society and the holder of a certificate of insurance therein for 
$1,000, payable on his death to his mother, plaintiff herein. The 
certificate was issued to him on January 29, 1907. He died May 
26, 1909, and, after proper proofs of death had been made, plain- 
tiff, beneficiary named in the certificate, defendant having re- 
fused payment, brought this action to recover thereon. Plain- 
tiff had a verdict, and defendant appealed from an order denying 
its motion for judgment notwithstanding the verdict or a new 
trial. The questions presented are: (1) Whether the court 
erred in refusing to direct a verdict for defendant; and (2) 
whether there was reversible error in its instructions to the jury. 

1. Defendant was formed along the lines of all societies of the 
kind. Members are admitted upon application, and losses from 
death are paid from assessments made in accordance with estab- 


* Decision rendered, Jan. 27, 1911. 129 N. W. Rep. 581. Syllabus by the Court, 
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lished rules and regulations. The application required of those 
seeking admission contains numerous questions designed to elicit 
information concerning the health and physical condition of the 
applicant, as a guide to the society in determining whether to 
admit them. It also contains the usual stipulation to the effect 
that, if any of the questions be untruthfully answered by the ap- 
plicant, all obligations of the society cease, and the certificate of 
membership issued thereon becomes null and void. The applica- 
tion involved in the case at bar, as presented to and acted upon 
by the society in admitting decedent to membership, contained, 
among others, the following question and answer, namely: 
“Question—Former illnesses and injuries? Answer—Smallpox 
in 1904. Complete recovery.” It is the contention of defendant 
that this answer, though apparently complete, was in fact in- 
complete and untrue; that prior to the application for member- 
ship decedent had suffered from tubercular laryngitis, a serious 
illness, and had received numerous treatments therefor, and in 
fact had been advised by his physician that a change of climate 
was essential to his recovery; and it is insisted that, because this 
illness was not disclosed, the answer was untruthful, and the 
defendant relieved from all obligations under the contract. 


There can be no controversy but that the question was ma- 
terial, and a truthful answer necessary to give validity to the 
insurance contract. It was important for the society, in deter- 
mining the question of the admission of decedent, to know the 
truth respecting his previous physical condition. Mattson vs. 
Modern Samaritans, 91 Minn. 437, 98 N. W. 330; Taylor vs. 
Grand Lodge, 96 Minn. 450, 105 N. W. 408, 3 L. R. A. (N. S.) 
114. And if the answer was in fact not true, and decedent 
thereby concealed information which the society was entitled to, 
his good faith in making the same would perhaps not change the 
situation as a matter of law. Perine vs. Grand Lodge, 51 Minn. 
225, 53 N. W. 367. But the rule is settled, in this state and else- 
where, that general questions of the character of the one here in- 
volved do not require the disclosure of prior ailments of a trifling, 
temporary, or unimportant nature. Rupert vs. Supreme Court, 
94 Minn. 293, 102 N. W. 715; Modern Woodmen vs. Wilson. 76 
Neb. 344, 107 N. W. 568. The rule no doubt is otherwise where 
the questions are specific. There is no question in the case at 
bar that decedent was treated by a physician for some sort of 
illness in 1905 and 1906, in reference to which the trial court, 
recognizing the rule just stated, instructed the jury that if the 
illness was of a serious, dangerous, or permanent character, or 
of a nature continuous and not readily recovered from, it was 
decedent’s duty to make it known, and if he failed to do so no 
recovery could be had; but if the illness was merely temporary 
in its character, something that was unattended with any serious 
consequences, or from which serious consequences were not to 
be apprehended, something that pased away, from which he re- 
covered and was forgotten, the failure to disclose it would not 
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avoid the contract. The instructions correctly stated the law 
controlling the case, and we have only to consider the question 
whether the evidence justified the submission of the case to the 
jury. 

The evidence tends to show that during parts of the years 
1905-06 decedent was treated by his family physician for a throat 
trouble, the nature and character of which does not seem to have 
been disclosed to decedent. He was advised to make a change of 
climate, in the expectation that the difficulty would disappear. 
Acting on this advice, decedent, in the spring of 1906, moved to 
Colorado, and remained there until August of that year, when 
he returned to his home in this state. He was a young man of 
about twenty-four years of age, and resided with his parents 
upon a farm, where he was raised. After his return from Colo- 
rado, he reported to his physician, who, noting his improved con- 
dition, pronounced him cured of the ailment for which he had 
treated him, and advised a return to the farm. Decedent had 
gained in flesh while away, and there was no return of the throat 
trouble until long after he became a member of defendant’s 
society. He made his application for membership in January, 
1907, and was then examined by defendant’s medical examiner, 
who pronounced him strong, healthy, and vigorous, disclosing no 
evidence of disease or infirmity. In the fall of 1908, nearly two 
years from the date of his membership, he was again taken ill, 
and died of tubercular laryngitis in the spring of 1909. It is the 
contention of defendant that the evidence is practically con- 
clusive that decedent was suffering from this disease during the 
time of his treatment in 1905 and 1906, that his failure to dis- 
close the same is fatal to plaintiff’s right to recover, and that the 
court below should have so charged the jury. 

Though the question is a close one on the evidence, we con- 
clude that it was properly submitted to the jury. Decedent's 
physician did not attempt in his testimony to name the illness 
which he treated in 1905. He said, on being questioned upon the 
subject, that he “surmised” it to be laryngitis, but doubted the 
correctness of his diagnosis when decedent returned from Colo- 
rado fully recovered and in good health and condition. Con- 
trolling effect is not to be given the advice of the physician. 
Suggestions that a change of climate would be beneficial are 
often made by physicians, when no serious ailment or disease is 
present. There is no evidence that he informed decedent of his 
impressions, and it is clear from the record that decedent had no 
thought that he was suffering from a serious ailment. He fully 
believed that his throat trouble had disappeared, and there can be 
no question that his failure to disclose the matter in answer to 
the question referred to was not for the purpose of concealment. 
It was apparently a forgotten matter with him. The physician 
also testified that the disease finally resulting in death might 
well have originated and come on after decedent had become a 
member of the society. On the other hand, a physician called by 
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defendant testified that in his opinion, based upon the history of 
the case, decedent was afflicted with the particular disease from 
1905 to the time of his death. Defendant offered other evidence 
tending to show the appearance of decedent during the years of 
1907 and 1908, which tended to indicate some permanent in- 
firmity or illness, conflicting with which was evidence offered 
by plaintiff that after decedent returned from Colorado, and up 
to the time he was taken with his fatal illness, his appearance in- 
dicated good health and a robust condition. In this condition of 
the evidence we are not justified in declaring as a matter of law 
that decedent’s illness in 1905 was that of which he subsequently 
died, or that it was of a serious character, within rule controlling 
the question. 

2. A consideration of the charge of the court, taken as a whole, 
fairly presented the law of the case to the jury, and we discover 
therein no reversible error. We do not concur in the contention 
of the defendant that the effect of the charge upon the minds of 
the jury was to require proof on the part of defendant that the 
illness “was of a serious, dangerous, and permanent character.” 
The charge was evidently given with some care and in substan- 
tially this language: “If this sickness, or illness, or trouble, 
whatever it was, was serious, or dangerous, or permanent, or 
something the effects of which were continuous, something that 
was not readily recovered from, it was his duty to disclose it.” 
This clearly could not have impressed the jury with the theory 
that the illness, to require its disclosure, should be shown to have 
been something of a permanent and fatal character. If counsel 
thought the jury likely to misunderstand the terms, “serious,” 
“dangerous,” “permanent,” or the phrase “not readily recovered 
from,” further instructions should have been requested. Stein- 
bauer vs. Stone, 85 Minn. 274, 88 N. W. 754. 

Order affirmed. 


= $0 - == 


SUPREME COURT OF APPEALS OF VIRGINIA. 


MERCER 
US. 
SOUTH ATLANTIC LIFE INS. CO* 


LIFE POLICIES—FORFEITURE—NONPAYMENT OF PREMIUMS 


A life insurer can refuse a check for an overdue premium tendered while 
insured is fatally ill where he has not paid a renewal premium note, 
and had been notified that the right of forfeiture under the policy 
and under the note would be exercised on nonpayment of the note 
when due; such default not being waived by a subsequent letter re- 
questing prompt payment. 

[For other cases, see Insurance, Dec. Dig. § 357.] 


* Decision rendered, Jan. 12, 1911. 69 S. E. Rep. 961. 
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LIFE POLICIES—TIME OF TAKING EFFECT. 


A life policy which provides that it shall take effect on payment of the 
initial premium for one year from its date cannot be regarded as 
having taken effect at delivery. 


[For other cases, see Insurance, Cent. Dig. § 332; Dec. Dig. § 175.] 


Error to Law and Equity Court of City of Richmond. 

Suit by Etta Mercer against the South Atlantic Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Joun A. LAMB and Davin MeEApE Wuire, for Plaintiff in 
Error. 
E. RANDOLPH WILLIAMS, for Defendant in Error. 


Keir, P. 

Etta Mercer, who was the beneficiary in a policy of insurance 
issued by the South Atlantic Life Insurance Company to her hus- 
band, Hugh C. Mercer, since deceased, brought suit in the law 
and equity court of the city of Richmond, and after the evi- 
dence was placed before the jury the defendant demurred. The 
jury rendered a verdict in favor of the plaintiff for $1,000. The 
court entered judgment for the defendant upon the demurrer to 
the evidence, and the plaintiff obtained a writ of error. 

The evidence tends to prove the following facts: Mercer, the 
insured, was born on the 17th day of January, 1876. On the 16th 
day of July, 1906, he made application for a $1,000 policy upon 
his life. Upon being examined by the physician for the company, 
it appeared that his case was one known to insurance companies 
as a “border line case”; that is, a case where the applicant for 
insurance does not disclose a perfect physical risk. His applica- 
tion was referred to the board of review, and as a result the 
policy was issued on the 3lst day of December, 1906, payable in 
the event of his death to his wife, Etta Mercer. The policy was 
delivered to Warren Mercer, the agent of the company, who was 
a brother of the insured, and was by him delivered to the insured 
on the 28th of January, 1907. The policy, however, bears date 
the 16th day of July, 1906. The policy sued on is what is known 
as a policy by the year—that is, with one annual payment of the 
premium, as distinguished from quarterly or semiannual pay- 
ments—and it contains a clause known in insurance parlance as 
a “grace clause,” in the following words: “A grace of one 
month, during which time the policy remains in full force, will 
be allowed in payment of all premiums except the first, subject 
to legal interest for the days past due.” 

As we have said, the insured was born on the 17th day of 
January, 1876. He made application for the policy on the 16th 
day of July, 1906, and the policy was dated on the day of the 
application, and the 16th day of July in each year thereafter was 
fixed as the due date of the premiums. The twenty-year accu- 
mulation period of the policy was by its terms to end on the 16th 
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day of July, 1926, at which time, if living and all the premiums 
had been duly paid as provided, the company would apportion 
to this contract its share of the surplus earnings, or the insured 
would be given one of a number of options stated in the policy, 
or if the insured died within one year from the date of the policy 
or subsequently, if the contract should be extended and kept in 
force according to its terms, the amount of the insurance became 
immediately payable upon receipt and approval of the proofs 
of death. 

’ By dating the policy as of the 16th of July, the date of the 
application, the insured secured a reduced premium and accel- 
erated the termination of the twenty-year accumulation period. 
Had the date of the policy been postponed until the 17th of July, 
his nearest birthday would have been the 16th of January, 1907, 
whereas, counting from the 16th of July, his nearest birthday was 
on the 16th of January, 1906. 

These facts are referred to as giving a reason for the contract 
into which the insured entered. By that contract he took a policy 
which bears date the 16th of July, 1906, which upon payment of 
the first year’s premium became binding upon the company until 
the 16th day of July, 1907. 

The contracts which men make constitute the law which gov- 
erns them, unless the contract be one which the law prohibits, or 
which is held to be violative of some public policy. 

On the 16th of July, 1907, when the second premium became 
due, it was not paid, but on the 16th day of August of that year 
the limit of the thirty-day period of grace, granted by the terms 
of the policy, the insured gave his note, due September 16, 1907, 
for $32.25 on account of the second year’s premium. When the 
note became due, the insured paid $8 in cash on account of this 
note, and gave his note for $24.41, the balance due, payable De- 
cember 15, 1907. On December 14, 1907, the insured renewed 
this obligation with a further note dated December 14, 1907, for 
$2477, payable with interest January 2, 1908. This note is in the 
same form as the previous notes, and is as follows :— 

‘24.77 and 6c. int. December 14, 1907. 

“On or before January 2, 1908, after date, without grace, for 
value received, I promise to pay to the order of the South At- 
lantic Life Insurance Co., Richmond, Va., twenty-four and 83/100 
dollars, at their office in Richmond, Va., the same together with 
the cash named below, being the premium and interest (less divi- 
dends, if any,) under policy No. 4637, in said company. 

“Tt is understood and agreed that this note, with the partial 
cash payment of $8.00, shall not bind said company to any re- 
newal or extension of the insurance under said policy until this 
note is approved at the home office by form 53, signed by an 
officer of the company, and it is also agreed that, after such ap- 
proval, if this note is not paid when due, there will be no further 
extension, and said policy shall then cease and determine and 
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shall be treated in all respects as if this conditional note and cash 
payinent had not been made. 
“Signed ] H. C. Mercer.” 

On December 30, 1907, the insurance company, through -its 
cashier, notified the insured by letter that his note would be due 
and payable at the office of the company on January 2, 1908. 
The note was not paid on that date, nor was the letter of the 
company in any way acknowledged by the insured. On January 
13, 1908, and again on January 21st, the cashier called the in- 
sured’s attention to the fact that the note was then in default, 
and requested him to give the matter his prompt attention. None 
of these letters were acknowledged by the insured. He was 
taken ill at 4 o’clock in the morning on the 16th day of February, 
and at 6 o'clock his wife informed her father that this premium 
was due. The father-in-law of the insured, at his daughter’s re- 
quest, went on the 18th of February to the office of the insurance 
company and tendered a check for the past-due note. He was 
advised that the check would not be received without a certificate 
of good health of the insured. This not being produced, the 
check so tendered was refused. Three days afterwards the in- 
sured died, and the insurance company refused payment of the 
policy, on the ground that the second premium not having been 
paid the policy was not in force at the death of the insured. 

The contentions of appellant are (1) that while the contract of 
insurance was dated the 16th day of July, 1906, yet as it was not 
actually issued until the 31st day of December, nor perhaps de- 
livered by the agent of the company until some day in January, 
1907, the policy must be considered as running from the day of 
issue or day of delivery, and not as provided by agreement of 
the parties from the date of the contract, although the contract 
provides only for insurance for one year from the 16th of July; 
and (2) that the act of the cashier in writing to the insured ad- 
vising him of the default in payment of his note was a waiver 
of the condition in the note as well as in the policy providing 
that, in the event of failure to pay the note, there would be no 
further extension, and said policy should then cease and deter- 
mine and be treated in all respects as if the conditional note had 
not been issued. 

As we have said, the contract of the parties is the law of the 
case, unless it be repugnant to some rule of law or some principle 
of public policy. 

The policy provides that “if any premium, or any part of a 
premium hereon, or any check, note or other obligation given in 
settlement of any premium, or any part of a premium hereon, be 
not paid when due, this contract and all rights based thereon, 
without action on the part of the company, shall immediately 
terminate, except as to the right to paid-up or continued insur- 
ance as provided on the second page hereof.” 

The letters written by the agent of the company to the insured, 
calling his attention to the date his note of December 14th would 
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become due, advised him fully of the situation. One of those 
letters was dated December 30, 1907, another January 13, 1908, 
and a third January 21, 1908, all of which requested prompt at- 
tention at his hands. The note of December 14th expressly pro- 
vided that, if it was not paid when due, there would be no fur- 
ther extension, “and said policy shall then cease and determine 
and shall be treated in all respects as if this conditional note and 
cash payment had not been made.” ‘The right of the insured there- 
fore was at an end on January 2d, and the only right that re- 
mained in him was that of reinstatement. 

The policy provides that “this contract may be reinstated at any 
time during the accumulation period, upon written application 
to the home office, with evidence of insurability satisfactory to 
the company, and payment, with interest, of all past-due pre- 
miums, and interest due and unpaid on any loan outstanding, 
except within the last two years of the accumulation period if the 
payment of premiums had been discontinued for three years or 
more.” 

Instead of heeding these warnings, no attention whatever was 
paid to them. When the insured became fatally ill, and had been 
removed to a hospital, where he died, a check for the past-due 
note was tendered to the company, which it refused unless ac- 
companied by a certificate of good health of the insured, which, 
of course, was impossible. 

“Promptness of payment is essential in the business of life 
insurance. All the calculations of the insurance company are 
based on the hypothesis of prompt payments. They not only 
calculate on the receipt of premiums when due, but on compound- 
ing interest upon them. It is on this basis that they are enabled 
to offer insurance at the favorable rates they do. Forfeiture for 
nonpayment is a necessary means of protecting themselves from 
embarrassment. Delinquency cannot be tolerated or redeemed 
except at the option of the company.” Klein vs. Ins. Co., 104 U. 
S. 88, 26 L. Ed. 662. 

As was said by this gourt in Metropolitan Life Ins. Co. vs. 
Hall, 104 Va. 572, 52 S. E. 345: “In an action to recover on a 
life insurance policy, a contemporaneous parol agreement or un- 
derstanding between the agent of an insurance company who so- 
licits the insurance and the insured as to the time and place of 
paying the premiums different from that stated in the policy, 
cannot be given in evidence, as it varies or contradicts the terms 
of the written contract of the parties. An insured should look 
at his policy and conform to it, and limitations of the agent’s 
authority should be effective, unless the insurance company, by 
a course of business or otherwise, has waived the limitation on 
the agent’s power of waiver. An agent to collect premiums has 
no authority to extend the time of payment of an overdue pre- 
mium, and, where the policy declares a forfeiture for failure to 
pay at maturity, and forbids waiver by agents, their agreements 
to extend time of payment do not as a rule bind the company.” 
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Here the case is stronger than that just cited, for the insured 
was permitted to avail himself of the extension of time provided 
for in the note given by him for the deferred premium. The in- 
surance company was strictly within its rights to refuse the 
check which was tendered in behalf of the insured, who was at 
that time fatally ill. We cannot hold, as claimed by appellant, 
that the policy is to be considered as having taken effect at the 
date of its delivery, because that would be in direct contradiction 
of the policy itself, which declares that it is to be effectual upon 
payment of the initial premium for one year from its date on July 
16, 1906; and we cannot hold that there was a waiver, because 
the utmost limit of the extension given by the company to the 
insured was reached on January 2, 1908, at which time we are 
of opinion all] his rights under the policy ceased and determined, 
as provided not only by the policy itself, but by the very terms 
of the note which he had given for the deferred premium. 

The judgment of the law and equity court is affirmed. 

Affirmed. 

Cardwell, J., absent. 


———$e@—__—_---- 


SUPREME COURT OF ARKANSAS. 


CARRUTH 
US. 


CLAWSON ert at.* 


MUTUAL BENEFIT INSURANCE— BENEFICIARY—RIGHT TO 
CHANGE. 

Where the rules of a mutual benefit association do not forbid a change 
in beneficiaries, the obligation being to pay the beneficiary of the de- 
ceased member, and there is no policy, but only a receipt for dues 
which designates the beneficiary, the insured can change beneficiaries 
without the consent of the one first appointed, for the beneficiary has 
only an expectancy, and is not the obligee of a contract. 


[For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.] 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY— 
MODE—INTENTION OF INSURED. 

In the absence of provisions in the policy as to the mode of change of 
beneficiaries, any method which expresses the insured’s intention to 
change is sufficient, and a change is complete even though acts remain 
to be done by the officers of the company, so that where one insured 
in an association, which had no restrictions as to change, wrote a let- 
ter directing the policy to be changed to his wife, the substitution 
was complete, even though the letter was received only on the day 
of his death. 


[For other cases, see Insurance, Cent. Dig. §§ 1591-1594; Dec. Dig. § 784.] 


* Decision rendered, Dec. 12, 1910. 133 S. W. Rep. 178. 
L——Vol. XL.—28. 
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Appeal from Circuit Court, Sebastian County; Daniel Hon, 
Judge. 

Action by D. A. Clawson, guardian of Jennie May Clawson, 
and another, against the Arkansas Travelers’ Association and 
another, wherein Sue Carruth interpleaded. Judgment for plain- 
tiffs, afid Sue Carruth appeals. Reversed. 


Reap & McDonoucu, for Appellant. 

Youmans & YouMANS, for Appellees. 

McCuttocw, C. J. 

David B. Carruth, now deceased, was a member of the Arkan- 
sas Travelers’ Association, a fraternal society, which paid death 
claims to the designated beneficiaries of its members, dnd this 
action involves a controversy between two rival claimants to the 
benefit fund of said member. Appellant, Mrs. Sue Carruth, the 
last designated beneficiary, is the widow of said deceased mem- 
ber, and appellee Jennie May Clawson, who was originally des- 
ignated as the beneficiary, was a distant relative of said mem- 
ber. Said association holds itself in readiness to pay the benefit 
fund to the one which the court decides is legally entitled to it. 
The particular questions involved are whether the member had 
the right to change the beneficiary without the consent of the 
person originally designated, and whether the member did, in 
fact, change it. There is no dispute as to the facts of the case. 
The only certificate issued by the association to its members was 
in the nature of a receipt in the following form :— 

“No. $2.00 
“Arkansas Travelers’ Benefit Fund of the Arkansas 
Travelers’ Association. 

“Received of....$2.00 for first assessment* for the Arkan- 
sas Travelers’ Benefit Fund. Name of Beneficiary 
Relation........ Address Sewet NG. on ccccee State of 

Little Rock, Ark. ...... 


“Sec. Arkansas Travelers’ Assn.” 


The only by-laws of the association which bear on the present 
controversy read as follows :— 

“Fourth. That each member of the Arkansas Travelers’ who 
has paid in advance the two dollar membership fee can pay to 
tke secretary of the association the sum of two dollars, said two 
dollars to be known as the Arkansas Travelers’ Benefit Fund, 
and so carried on the books of said order as such. 

“Fifth. The secretary shall give a receipt to said member for 
the amount paid by him upon his naming his beneficiary, post- 
office address and relation of said beneficiary. * * * 
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“Seventh. That, upon the death of a member of this order 
who has paid his annual dues and benefit fund dues, the secretary 
be authorized to wire the beneficiary of said deceased member 
the entire amount of one dollar per member to the credit of the 
benefit fund, and notify each member to pay in another assess- 
ment of one dollar within thirty days, to replace the amount so 
paid out.” 


Carruth was unmarried when he joined the association, and 
he designated appellee as beneficiary, her name being written in 
the receipt issued to him. This receipt never, so far as the evi- 
dence discloses, passed out of his possession. Subsequently ap- 
pellant became his wife, and he died on February 22, 1909. On 
that day the secretary of the association received at Pine Bluff, 
Ark., the following letter signed by Carruth, who lived at Ft. 
Smith at the time of his death: “Fort Smith, Ark., Feb. 21, 1999. 
Mr. Guy B. Lefler, Pine Bluff, Ark—Dear Sir: I have lost my 
policy. I want you to change my beneficiary from Jennie May 
Clawson to my wife, Sue Carruth, and mail same to her at No. 
1008 North 26th Street, Fort Smith, Ark. [Signed] D. B. Car- 
ruth.” The circuit court declared the law to be upon those facts 
that appellee Jennie May Clawson had a vested interest in the 
benefit which could not be divested without her consent, and 
rendered judgment in her favor for the amount. Appellee re- 
lies, and the circuit court evidently based its conclusion, on the 
decisions of this court in Block vs. Valley Mutual Ins. Ass’n, 52 
Ark 201, 12 S. W. 477, 20 Am. St. Rep. 166, and Johnson vs. 
Hall, 55 Ark. 210, 17 S. W. 874, where it was held (quoting the 
syllabus in the last cited case) that “a certificate issued by a mu- 
tual benefit society by which it agrees, at the holder’s death, to 
pay a certain sum of money to the holder’s children, constitutes 
an ordinary policy of insurance, and the holder has no power to 
change the beneficiaries named in the certificate unless expressly 
authorized to do so by the policy itself, or by the articles of asso- 
ciation or by-laws of the society where these are by the terms of 
the policy made a part of it.” 

Since those decisions avere rendered by this court, the adjudged 
cases on the subject in the courts of the country have multiplied 
greatly, and the authorities are conflicting. It is unnecessary to 
determine where the weight of authority on the subject rests at 
this day. This court deliberately took the position on the ques- 
tion, and we deem it inadvisable to change, even though the 
weight of authority be found now to be against us. The doctrine 
in those cases is not, however, to be extended, for no authority 
can be found for so doing. There is, we find, a controlling dis- 
tinction in the present case. In each of the cases referred to a 
benefit certificate (which the court held in effect to be a policy 
of insurance) was issued whereby the society agreed specifically 
to pay to the beneficiary therein named a certain sum of money 
on proof of the death of the member. That contributed an obli- 
gation on the part of the society to pay the sum of money named, 
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on the conditions specified, to the person named therein, and 
there was nothing in the certificate itself, nor in the by-laws 
which formed a part of it, authorizing a change without the con- 
sent of the obligee. Here there is no certificate obligating the as- 
sociation to pay the funds to the beneficiary named. ‘There is 
only a receipt for dues, which named the beneficiary in accord- 
ance with the designation of the member. Nor do the by-laws 
obligate the association to pay the fund to the beneficiaries named 
in the receipt. The obligation is to pay to “the beneficiary of 
said deceased member,” and, there being nothing in the by-laws to 
forbid, the member had the right to name the beneficiary and to 
substitute one for another. The one named for a time had only 
an expectancy, which was not a vested interest, and could be 
defeated at the will of the member. The original designation was 
merely an appointment which could be revoked, as the power of 
appointment was not exhausted in making the first designation. 
Barton vs. Provident Mutual Relief Ass’n, 63 N. H. 535, 3 Atl. 
627. The authorities on this subject are collected in 29 Cyc. 125, 
126. See, also, Niblack on Accident Ins. & Ben. Soc. § 212; 2 
Bacon, Ben. Soc. § 306. 

Did the member, Carruth, change the beneficiary so as to 
make the substitution effective? The law is well settled that, in 
the absence of provisions in the policy, concerning the mode of 
change of beneficiaries, a change may be made by a member in 
any method which clearly expresses his intention to make the 
change, and gives direction to the proper officer of the society to 
carry his intention into effect; and that, where the member does 
all that he can do towards effectuating the change, the substitu- 
tion is complete, even though there remain acts to be done by the 
officers of the society in carryirfg it into effect. See Niblack on 
— Ins. & Ben. Soc. § 223; 2 Bacon, Ben. Soc. §§ 308a, 
309. 

We conclude that appellant is entitled to the benefit fund as 
the designated beneficiary at the time of the death of the member; 
so the judgment is reversed, and judgment will be entered here in 
her favor. It is so ordered. ° 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


UNION CENT. LIFE INS. CO. 
vs. 


ZIHLMAN.* 


LIFE INSURANCE—POLICIES—CONSTRUCTION. 


The provision in a life insurance policy, making it null and void, without 
action on the part of the company, in case of failure of the insured 
to pay any premium due thereunder, or any note given for such pre- 
mium, is intended for the benefit of the insurer, and makes the policy 
voidable only on the happening of the contingency specified. 


{For other cases, see Insurance, Dec. Dig. § 349.] 
re ee 


In such case, there is no failure or lack of consideration for the note aris- 
ing out of the default or consequent thereon. 
[For other cases, see Insurance, Dec. Dig. § 349.] 


Error from Circuit Court, Cabell County. 

Action by the Union Central Life Insurance Company against 
Anton Zihlman. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Hour & Duncan, for Plaintiff in Error. 
GrorcE S. WALLACE, for Defendant in Error. 


POFFENBARGER, J. 

In an action of assumpsit, upon a promissory note for $900, 
given for part of the first annual premium on a life insurance 
policy, the defendant relied upon total failure of consideration, 
consequent upon alleged annulment of the policy, by reason of 
his nonpayment of the note. This defense is based upon provi- 
sions of the policy and the note, saying the former should become 
null and void, in the event of nonpayment of the latter at ma- 
turity. Another was alleged partial failure of consideration, 
which entitled the defendant to be relieved of the payment of a 
large portion of the note. The two special pleas, setting up these 
defenses, were rejected, and the case was submitted to the court 
in lieu of a jury, on an agreed statement of facts. The finding 
and judgment were for the full amount of the note, with interest 
thereon. : 

The defense set up by the pleas has been several times held in- 
sufficient, agreeably to well-settled principles of law. Life Ins. 
Co. vs. French, 30 Ohio St. 240, 27 Am. Rep. 443; Life Ass’n vs. 
Spinney, 116 Iowa, 385, 89 N. W. 1095; Kempsall & Keene vs. 
Vedder, 79 Ill. App. 368; Marskey vs. Turner, 81 Mich. 62, 


* Decision rendered, Nov. 29, 1910. 69S. E. Rep. 855. Syllabus by the Court. 
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45 N. W. 644; Insurance Co. vs. McWhorter, 78 Ind. 136; 
White vs. McPeck, 185 Mass. 451, 70 N. E. 463. The forfeiture 
clause was inserted for the benefit of the insurer, and it was op- 
tional with it to declare a forfeiture or not. Medley vs. Ins. Co., 
55 W. Va. 342, 47 S. E. 101; Lawson vs. Williamson, C. & C. 
Co., 61 W. Va. 669, 57 S. E. 258; Roberts vs. Bettman, 45 W. 
Va. 143, 30 S. E. 95; Henne vs. South Penn Oil Co., 52 W. Va. 
192, 43 S. E. 147. Only one of these cases is an insurance case, 
but the others assert a general legal proposition, which is held, by 
the weight of authority throughout the country, to be applicable 
to the construction of forfeiture clauses in insurance policies. 
See Cooley’s Briefs, Law of Ins. vol. 2, pp. 1537, 1542. The 
early New York cases seem to take the opposite view, but the 
later ones sustain this application of the principle. No declara- 
tion of forfeiture in any form is suggested by the pleas or the 
evidence. 

It is not necessary, however, to base our decision solely upon 
this proposition. By the terms of the contract, the cost of insur- 
ance for the first year was made $1,052, in the event of failure 
to pay the second, and also in respect to the second and third 
years in case of default. Suppose the first annual premium had 
been paid in cash, and the policy had then been allowed to lapse 
by nonpayment of the second premium. Could there be any 
doubt that the money was paid for one year’s insurance? The 
policy so reads. The note sued on here stands in lieu of cash, 
paying for insurance to the end of the year. The obligation upon 
the company to pay the face of the policy, less the amount of the 
note, in case of the death of insured within the year, was an 
amply sufficient consideration, and it did not fail within the year, 
if at all. The forfeiture clause, therefore, nullified the policy as 
to the future—time subsequent to the year for which the note 
stood in lieu of cash. There could be no default before the end 
of the year. Until default, the policy protected the insured ac- 
cording to its terms. Hence it is clear that the consideration 
aforesaid never failed in any sense or to any extent. 

These principles and conclusions result in the affirmance of the 
judgment. 


Note by the Editor of the Insurance Law Journal. 


The principle here sustained by the court is that laid down in Cooley’s 
Briefs, vol. 2 p. 1000, on the strength of the cases which are here cited. 
The cases cited in the Briefs, pp. 1537-1542, relate to insurance on prop- 
erty. Premiums notes were formerly taken for such portion of the pre- 
mium as did not involve insurance on credit against which the company 
was charged with a reserve equal to their amount, and such notes were 
regarded as a mere lien on the policy. In the present case the note rep- 
resented an important part of the actual cost of insurance, inclusive of 
expenses for the first year. There was no policy value against which it 
could be a lien, and its nonpayment would be a direct loss to the com- 
pany, while the insured would enjoy a protection for which he had not 
paid. 
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COURT OF CIVIL APPEALS OF TEXAS. 


SUPREME LODGE UNITED BENEVOLENT ASS’N 
vs. 


LAWSON.* 


ae — PAYMENT — CONDITIONS PRECEDENT - 


Payment of the first premium as a condition precedent to the taking ef- 
fect of a benefit certificate, whether the condition is express or im- 
plied, may be wholly waived by the insurer or its authorized agent. 

[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


MUTUAL BENEFIT CERTIFICATE— TAKING EFFECT — PAY- 
MENT OF FIRST PREMIUM—WAIVER 


A condition of a benefit certificate requiring payment of the first premium 
before the contract becomes effective 1 is waived by an express agree- 
ment between insured and the insurer’s agent having authority, express 
or implied, to bind the insurer, that the premium or a part thereof 
may be paid at a future date by the taking of a duebill or note there- 
for, by the unconditional delivery of the certificate to the insured 
without prepayment of the premium, or by refusing a sufficient tender 
of the amount thereof. 

[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


TAKING EFFECT — PAYMENT OF FIRST PREMIUM—WAIVER 
OF PAYMENT IN CASH 


When insured’s certificate in detentuun society was ready for delivery in 
April, 1909, the secretary of the local lodge accepted a check of in- 
sured’s employer in payment of the first assessment for that month, 
issued the proper receipt therefor, and delivered the certificate. The 
amount of the premium was deducted from insured’s wages by the 
employer, but defendant claimed that the check, when presented for. 
payment, was refused. The secretary thereafter accepted payment 
of the May assessment, demanding of insured’s brother payment of 
the April assessment covered by the check. Insured had no knowl- 
edge of the failure of his employer to pay the check, and at no time 
before his death had he information of any fact which would invali- 
date his certificate, but by the silence of defendant and its officers he 
was induced to believe that his certificate was in full force, and re- 
lied on such belief. Neither the application nor the certificate nor 
defendant’s charter or by-laws contained any provision denying to 
the secretary of the local lodge authority to waive payment of the 
first premium. Held, that the condition requiring payment of the 
first premium while insured was in good health as a condition to the 
commencement of the risk was waived. . 

[For other cases, see Insurance, Cent. Dig. § 1866; Dec. Dig. § 724.] 


COLLECTION OF PREMIUM—SECRETARY OF LOCAL LODGE— 
AUTHORITY. 


Where the by-laws of an insurance society provided that the duties of the 
secretary of a subordinate lodge should be to collect and receipt for 
all dues of the subordinate and supreme lodges, and keep a correct 
list of all members, remit all supreme lodge funds to the supreme 
secretary, promptly deliver all benefit certificates, and immediately on 


<iaitssiamipsteclscepoatacess eebcceiei Saclahataeialaaa abeaddeaieiaadaaed 
* Decision rendered, Dec. 10, 1910. Rehearing denied, Jan. 14, 1911. 183 8S. W. 
Rep. 907. 
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the death of any member to notify the supreme secretary, and, on 
receiving blank proofs, to have them properly filled, and to do and 
perform such other duties as usually devolve on secretaries of delib- 
erative bodies, such secretary in receiving and collecting assessments 
and dues acted as the agent of the society, and not of the member. 


[For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.] 


Appeal from District Court, Tarrant County; R. H. Buck, 
Judge. 

Action by Berta Lawson against the Supreme Lodge United Be- 
nevolent Association. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


N. J. WADE, for Appellant. 

Capps CANTEY, HANGER & Snort, and Gro. T. Corr, for Ap- 
pellee. 

DUNKLIN, J. 

Mrs. Berta Lawson, plaintiff, recovered judgment against the 
Supreme Lodge United Benevolent Association, defendant, upon 
an insurance policy issued by the defendant upon the life of her 
husband, George Lawson, and the defendant has appealed. The 
policy was in favor of George Lawson and his wife, Berta Law- 
son, and stipulated that, upon the death of either of the benefici- 
aries, the insurer would pay $2,000 to the survivor. It was de- 
livered to S. M. Lawson for and on behalf of the insured by the 
secretary of defendant’s local lodge in Ft. Worth on March 20. 
1909. George Lawson died on May 24, 1909, of typhoid pneu- 
monia, having been confined in the hospital for three weeks prior 
to his death and was very sick on May 20th. At the time of the 
delivery of the policy, S. M. Lawson gave to the secretary a check 
of the Ft. Worth Creamery, a private corporation, upon the 
* State National Bank, for the amount of the first premium due 
on the policy, this premium being for the month of April, and, 
upon receipt of the check, the secretary issued and delivered a 
receipt reciting payment of the first’ premium by the insured. 
At the time the check was given and the policy delivered George 
Lawson was in good health. He was then an employee of the Ft. 
Worth Creamery Company, and the amount of the check was de- 
ducted from the salary due him by that company. Miss Pankey, 
the local secretary to whom the check was delivered, testified that 
it was presented to the bank for payment several times, and, hav- 
ing been dishonored, she returned it to the maker, and that she 
had never received any money for the first premium. However, 
on May 20th she accepted payment from Ben Lawson of the 
amount due as a premium on the policy for the month of May, 
and at that time executed a receipt to the insured reciting that 
the payment was accepted as payment of the premium for the 
month of May. She testified that, when this receipt was issued, 
she told Ben Lawson that the check for the first premium had not 
been paid, and requested a return of the receipt therefor; that 
the understanding between herself and Ben Lawson at that time 
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was that the insured had had no protection for the month of 
April, and, further, that at the time she accepted payment of the 
May premium she did not know of George Lawson’s illness. S. 
M. Lawson and Ben. Lawson were brothers of George Lawson, 
and were both officers of the Ft. Worth Creamery; Ben Lawson 
being its secretary and the officer who signed the check for the 
first premium. He testified that at that time the Ft. Worth Cream- 
ery was doing a business of about $30,000 or $40,000 a year; that 
it had never issued a check that remained unpaid, and that it is 
still doing business. He testified that, when the premium for 
May was paid, Miss Pankey “then said something to me about 
the check for the first month’s dues. She told me that the pre- 
vious check had not been paid; that she had sent it to the bank 
and they had returned it on account of insufficient funds. I told 
her that if that was the case that it would be paid if it was pre- 
sented later. She also said that the check had been sent back to 
us. I told her I had not seen the check, and that if it did not 
show up, and, if it was lost, I would issue her a duplicate check 
or pay her the money either one. * * * When I told Miss 
Pankey that, if the first check was lost, I would issue her a du- 
plicate check or give her the money, she did not say which she 
would want. * * * I did not know until I paid the May dues 
that the check for the April dues had not been paid, or that the 
secretary claimed that that check had not been paid. I presumed 
the check had been paid until she told me that it had not. * * * 
Unless the cheek has been paid right lately, it has never been 
paid. The last time I checked my bank account it did not show 
up. I don’t know whether it has been paid since then or not. It 
was still out the last time I checked my bank account. Yes; I 
swear that I never received this check back from Miss Pankey. 
I know that I never received it back.” Miss Pankey testified that 
she had never seen George Lawson, and, according to her testi- 
mony, she had no communication with him concerning the policy 
nor any premiums thereon. Plaintiff, Mrs. Berta Lawson, testi- 
fied that she had never received any notice that the policy was or 
would be canceled for nonpayment of any premiums; and no 
evidence was introduced to show that George Lawson had any 
notice that the check for the first premium had not been paid. 


The policy contained the stipulation “this contract is mutually 
entered into by and between the Supreme Lodge and George and 
Berta Lawson on condition that premiums will be paid according 
to its regulations, terms, and rates, and in full compliance with its 
constitution, laws, and rules of the United Benevolent Associa- 
tion.” The application for the policy signed by the insured con- 
tained the following: “It is fully agreed that that membership 
shall not begin and benefit certificate issued under this contract 
shall not be binding or in force and effect until this application 
has been accepted by the Supreme Office and all required fees and 
the first monthly payment has been made to said association.” 
One of the by-laws of the order required a certain obligation to 
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be taken by an applicant before becoming a member of the order 
and contained this stipulation: “And if any member by mistake 
or otherwise receive his cretificate before he shall have been thus 
obligated, and having paid his current month’s assessment, the 
same shall not be binding on the order until he shall have been 
thus initiated or obligated and shall have paid his current month’s 
assessment.” By the terms of another by-law a member was 
given until the last day of the current month to pay assessments 
due for that month, and by a provision of the charter assessments 
were levied during the natural life of the member. Upon the 
trial plaintiff in open court tendered to defendant the amount of 
the April premium, and defendant tendered to plaintiff the 
amount of the May premiums, and both tenders were declined. 
The following is the entire charge given to the jury by the 
trial court: “You are instructed that if you believe from the 
evidence that Miss Pankey as the secretary of the Ft. Worth 
Lodge of the defendant association delivered the certificate sued 
on in this case to S. M. Lawson for the deceased, George Law- 
son, and delivered at the same time the receipt for all the dues, 
which were required to be paid by the deceased, George Lawson, 
and accepted in payment of the same, and agreed to accept in 
payment of the same a check drawn by the Ft. Worth Creamery 
Company on the State National Bank of Ft. Worth, Tex., and 
you furthermore believe from the evidence that said receipt so 
delivered at said time was intended and agreed to cover the 
April dues, and you furthermore believe from the evidence that 
the May dues to said association which were due by the deceased, 
George Lawson, were paid to the said Miss Pankey as secretary 
of said local lodge, and received by her as such secretary at the 
date testified to by her, and that she gave the receipt offered in 
evidence for such dues covering the May assessment or premium, 
and you further believe from the evidence that between the date 
of the delivery and receipt by Miss Pankey of the first check 
given by the Ft. Worth Creamery Company in March, 1909, and 
the date of the receipt by her of the May dues the defendant gave 
to the deceased, George Lawson, no notice of the nonpayment of 
said first check, or no reasonable opportunity to pay the amount 
of his dues as might have been included in said Ft. Worth 
Creamery Company, check, and made no demand upon the said 
George Lawson for the payment of the dues and assessments 
which were included in the check of the Ft. Worth Creamery 
Company so given in March, 1909, you will find a verdict for the 
plaintiff for the amount of the said certificate sued upon with 
interest at the rate of 6 per cent per annum from the Ist day of 
October, 1909. And, if you do not so find from the evidence, 
you will find for the defendant United Benevolent Association. 
The plaintiff is required to make out her case by a preponderance 
of the evidence, and, unless you find and believe she has done so, 
you will find for the defendant. You are the exclusive judges 
of the credibility of the witnesses, the facts proved, and the 
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weight to be given to the evidence, but the law you will receive 
from the court as herein given you in charge and be governed 
thereby.” The following announcement appearing in Cyc. is sus- 
tained by the authorities: ‘The prepayment of the first premium 
as a condition precedent to the taking effect of a policy of life 
insurance, where the condition is express or implied, may be 
waived by the company or its authorized agent, and a waiver may 
be shown by parol, notwithstanding prepayment is required. by 
express stipulation in the policy or application. Such condition 
is waived, assuming that the agent has authority express or im- 
pljed to bind the company by an express agreement that the pre- 
mium or a part thereof may be paid at a future date, or by taking 
a due bill therefor from the insured, or his promissory note, or 
by the unconditional delivery of the policy to the insured with- 
out prepayment of the premium, or by refusing a sufficient tender 
of the amount of the premium.” 25 Cyc. 726. To the same 
effect see Provident Savings Life Assur. Society vs. Oliver, 22 
Tex. Civ. App. 8, 53 S. W. 594, ir? which writ of error was re- 
fused by the Supreme Court; Metropolitan Life Ins. Co. vs. 
Gibbs, 34 Tex. Civ. App. 131, 78 S. W. 398. “Asa rule, a general 
agent has authority to waive the implied condition or an express 
stipulation in the application or policy that the policy shall not 
take effect until the first premium has been paid, but the agent’s 
authority in this respect may be limited by an express provision 
in the application and policy. In general, an agent having au- 
thority to receive the first premium and deliver policies has im- 
plied authority to waive prepayment.” 25 Cyc. 728, 729. 
Neither in the application nor in the policy, nor in the charter 
or by-laws of the company, was there any express provision de- 
nying to the secretary of the local lodge authority to waive pre- 
payment of the first premium due on the policy. One of the by- 
laws of the defendant order reads, in part, as follows: “The 
duties of a secretary of a subordinate lodge shall be to attend all 
meetings of the lodge, call the roll of officers, and note absentees ; 
keep a correct minute of all the proceedings; collect and receipt 
for all dues of the subordinate and supreme lodges; keep a cor- 
rect list of all members; furnish blank applications to those de- 
siring membership; turn all lodge funds in to the lodge treasury ; 
remit all Supreme Lodge funds to the Supreme Secretary mak- 
ing the remittances payable to the Supreme Treasurer; promptly 
forward all applications for membership and all medical exami- 
nations to the Supreme Medical Examiner; promptly deliver all 
benefit certificates to the members, and immediately upon the 
death of any member, or upon the request of any member who 
has become permanently disabled or reached the age limit under 
the law, to notify the Supreme Secretary, and upon receiving 
blank proofs to have them properly filled and return to the Su- 
preme Secretary; do and perform such other duties as usually 
devolve upon secretaries of deliberative bodies.” No evidence 
was introduced showing authority in any other agent of the 
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defendant company to collect the premiums on policies, and the 
by-law quoted above conferring such authority upon the local 
secretary of the lodge is certainly general in its terms. The evi- 
dence showed that E. S. Royall, the Supreme President of the 
United Benevolent Association, resided in Ft. Worth, the place 
of residence of the secretary of the local lodge and of the in- 
sured, and no evidence was introduced to show that he or any 
other officer or agent of the defendant ever repudiated any act 
of the local secretary relative to the policy in controversy. Nor 
was there any evidence to show that they were not fully informed 
of all the acts of the secretary relative to the delivery of the 
policy to the insured and the collection of premiums thereon. 
As notice to an agent of facts within the scope of his employment 
is eo instanti notice to his principal, it must be held at all events 
that the secretary performed her duties under defendant’s by- 
laws and informed the Supreme Lodge of the delivery of the 
policy, of the receipt of the Ft. Worth Creamery Company’s 
check in payment of the premium, and also that she delivered to 
the defendant company the May premium promptly after its col- 
lection. The evidence is uncontroverted that the amount of the 
first premium was deducted from the salary due George Law- 
son by his employer, that the secretary of the local lodge accepted 
a check of his employer in lieu of a cash payment, and the cir- 
cumstances in evidence are sufficient to support the conclusion 
that he knew nothing of the failure of his employer to pay the 
check, and that at no time prior to the date of his death did he 
have any information of any fact which would invalidate his 
policy, but, on the contrary, that by the silence of the defendant 
and its officers he was induced to believe that his policy was in 
full force, and effect, and that he relied upon that belief. N. W. 
Life Ass’n vs. Findley, 29 Tex. Civ. App. 494, 68 S. W. 695; 25 
Cyc. 858, 863, 870, 871. 


Upon the trial, the defendant requested several instructions 
upon the theory that the first premium was never paid; that its 
payment was never waived by the defendant; that by reason of 
nonpayment of the first premium the policy was not effective 
prior to May 20th, the date of the payment of the second pre- 
mium; and that the acceptance of the May premium did not 
operate as a payment of the initial premium, and make the policy 
effective after May 26th because of the serious illness of the in- 
sured at the time of its payment. In accordance with this theory, 
appellant requested a peremptory instruction in its favor, also an 
instruction that it was the duty of George Lawson, and not of 
the defendant’s agents, to notify the defendant of his serious ill- 
ness in May; further, that the policy would be invalid if George 
Lawson was seriously ill at the time of the payment of the May 
premium, and other instructions of like character, based upon 
the same theory noted above. In the view we entertain of the 
law as expressed above, there was no error in the refusal of the 
requested instructions now under discussion. 
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Appellant’s third assignment of error reads: “The court erred 
in instructing the jury that if Miss Pankey, secretary of Ft. 
Worth Lodge No. 1, agreed to accept the check of the Panther 
City Creamery for $13.95, in payment of the April dues, 1909, of 
the deceased and his three brothers, and gave a receipt for same, 
they would find for the plaintiff because said charge assumes 
that the acceptance of said check was unconditional, whereas, it 
is the law that a check is always conditional payment unless 
otherwise stipulated in the contract of acceptance, which was 
not done in this case, and there is no evidence showing that said 
check was accepted and receipt for April dues given uncondition- 
ally.” The interpretation placed upon the charge in the assign- 
ment is incorrect, as is evident from an examination of the charge 
given, and therefore the assignment is overruled. 


For the same reason, appellant’s fourth assignment of error is 
overruled, as in it appellant construes the charge as warranting 
a verdict in favor of the plaintiff upon proof of the fact that the 
defendant gave to the insured no notice of the nonpayment of the 
first check and no reasonable opportunity to pay the amount of 
the first premium, and made no demand therefor from George 
Lawson; while the court’s charge required proof of those facts 
and other facts as well as a basis for plaintiff’s recovery. There 
was no error in the court’s refusal to permit E. S. Royall, the 
Supreme President, to testify to information received by him, 
from Ben and S. M. Lawson on May 17th that George Lawson 
was then in good health, as such evidence was not relevant to any 
of the issues submitted in the court’s charge. 

Appellant’s requested instruction that the check received in 
payment of the first premium was a conditional payment only 
was properly refused, as the same ignored the issue of waiver of 
payment and the equitable principles of estoppel properly appli- 
cable under the circumstances. 25 Cyc. 585. 

There was no evidence to show that George Lawson gave any 
authority to Ben and S. W. Lawson to act as his agents after 
the check for the first premium was paid and the policy deliv- 
ered, and hence there was no error in the refusal of the requested 
instruction that it was not necessary to give the insured notice - 
the dishonor of the check. 


Appellants requested another instruction that Miss Clara 
Pankey was not the agent of the defendant in the collection of 
assessments and dues, but was the agent of the members, and 
that any notice or knowledge coming to the secretary would not 
be notice to the defendant. This instruction was refused and 
properly so in view of defendant’s by-law defining the duties of 
the secretary, shown above. 

Another instruction was requested, in effect, that the insured’s 
application and the constitution, charter and laws of the defend- 
ant should be read and considered in connection with the policy 
sued on and as part of it. Several provisions of the charter and 
by-laws were introduced in evidence, some of which at least bore 


‘ 
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very remotely, if at all, upon the issues, and such instruction 
would have led to possible confusion of the jury, and, as the 
principal issues in the case were submitted in the charge to the 
jury, the requested instruction was properly refused. 

We are further of the opinion that the verdict of the jury is 
amply supported by the evidence and justified by the law appli- 
cable to the facts, and that the judgment should be affirmed; and 
it is so ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


ATTORNEY GENERAL 


US. 


SUPREME COUNCIL AMERICAN LEGION OF HONOR.— 
In RE HACKETT et at.* 


FRATERNAL INSURANCE—INSOLVENCY. 

On receivership proceedings against a fraternal insurance corporation, 
beneficiaries under a certificate illegally reduced in amount by the 
corporation are not entitled to share in a fund in the hands of re- 
ceiver, where the deceased member paid two assessments on the re- 
duced amount, and the beneficiaries, without protest, surrendered the 
certificate, taking such amount in settlement of their claim, and where 
they gave no notice of a claim to the larger sum until suit was 
brought three years later. 


[For other cases, see Insurance, Dec. Dig. § 710.] 


FRATERNAL INSURANCE. 

That a fraternal insurance member was ill after adoption of an invalid 
by-law reducing the amount of his certificate does not avoid the effect 
of his payments on the reduced amount as an estoppel, where his 
mental capacity was not impaired. 


[For other cases, see Insurance, Dec. Dig. § 724.] 


ee Al INSURANCE—NOTICE TO LOCAL OFFICER—EF- 

A tender by a fraternal insurance member to the treasurer of the local 
council cannot be relied on as avoiding the effect of the member’s 
payment of assessments on the amount of his certificate as reduced 
under an invalid by-law, as such tender was not a tender to the cor- 
poration. 

[For other cases, see Insurance, Dec. Dig. § 724.] 


eee REDUCTION OF AMOUNT 


That a beneficiary certificate surrendered by the member for reduction 
under an invalid by-law was returned to him did not waive the cor- 
poration’s right to reduce the certificate, where the return was made 


* Decision rendered, Jan. 9, 1911. 93 N. E. Rep. 797. 
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to preserve the right of the beneficiaries to the larger amount_on the 
member dying before the future date when the by-law took effect. 
{For other cases, see Insurance, Dec. Dig. § 724.] 


Case Reserved from Supreme Judicial Court, Suffolk County. 

Proceeding by the Attorney General against the Supreme Coun- 
cil American Legion of Honer. On claim by Mary M. Hackett 
and others to share in a fund in the receiver’s hands. Case re- 
served to the Supreme Judicial Court. Bill dismissed. 


L. SuLLIVAN and F. W. Bacon, for Claimants. 

Lorine, J. 

The question of the petitioners’ right to share in the emergency 
fund is an altogether different question from their right to a judg- 
ment against the corporation. Attorney General vs. American 
Legion of Honor (Dunlavy’s Case), 206 Mass. 168, 172, 92 N. 
E. 140. The petitioners established their right against the cor- 
poration in the case before this court in Hackett vs. American Le- 
gion of Honor, 206 Mass. 139, 92 N. E. 133. The purpose of the 
present petition is to establish their right to share in the emergency 
fund, for that is the only fund in the hands of the receiver. 

James P. Hackett, the member under whom the petitioners 
claimed, paid two assessments of the reduced amount and died 
on November 26, 1900. The petitioners took $1,900 in settlement 
of their claim and surrendered the certificate for cancellation on 
April 4, 1901. The $1,900 was not received by the petitioners 
under protest, and the corporation received no notice from the 
petitioners that they claimed that they were entitled to the larger 
sum until the suit against the corporation (which we have already 
spoken of ) was begun on April 16, 1904. The combined period 
of acquiescence is less than a month shorter than that in Skin- 
ner’s Case, 206 Mass. 179, 92 N. E. 143. The case at bar is 
governed by that case and Doleac’s Case, 206 Mass. 175, 92 N. E. 
143. 

The petitioners seek to escape from this result in several ways. 
In the first place they point out that Hackett was ill during the 
month and twenty-six days during which he lived after the in- 
valid by-law went into effect. But it is apparent that although 
ill in body his mental capacity was not impaired. They say in 
the second place that Hackett made a tender. But the tender 
made by him was made to the treasurer of the local council, and 
that is not a tender to the corporation. Dreyfus’s Case, 206 Mass. 
180, 92 N. E. 145. Lastly they say that when Hackett surren- 
dered his policy to be exchanged for a $2,000 policy under the 
invalid by-law it was returned to him after October Ist and 
thereby the defendant waived its rights to cut down this policy. 
But that is not so. The policy was surrendered in August and re- 
turned then because the by-law was not to go into effect until Oc- 
tober. Manifestly this was done to preserve the right of the bene- 
ficiaries named in that policy to the larger sum in case Hackett 
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died before October Ist, when the new by-law was to go into 
effect. 
Under the terms oi the interlocutory decree under which this 
belated petition was allowed to be filed, the entry must be :— 
Bill dismissed with costs. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
MIDDLESEX. 


KELLY 
vs. 
MUTUAL LIFE INS. CO. or New Yorx. (Two cases.)* 





LIFE INSURANCE—POLICY—INCREASED RISK. 


In an action on a life insurance policy, the question whether a disease is 
such as to increase the risk of loss is generally for the jury. 


[For other cases, see Insurance, Dec. Dig. § 724.] 
es STATEMENTS — QUESTIONS FOR 


Under Rev. Laws, c. 118, § 21, providing no misrepresentations in applica- 
tion for life insurance should avoid the policy, unless made with 
intent to deceive, or such misrepresentations increased the risk of 
loss, whether the disease the insured had was the acute or chronic form 
of Bright’s disease, and whether, if acute, it increased the risk of 
loss, held, under the evidence, questions for the jury. 


[For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec Dig. § 668.] 


Exceptions from Superior Court, Middlesex County; John H. 
Hardy, Judge. 

Actions by John B. Kelly and by Christopher P. Kelly against 
the Mutual Life Insurance Company of New York. The jury 
was ordered to return a verdict for defendant in each case, on 
the ground that the answer, “No,” to the question in the appli- 
cation “Have you any gravel, bladder, or kidney disease?” was a 
statement which as matter of law increased the risk of loss. To 
this action of the court, plaintiffs excepted. Sustained. 


J. J. O'Connor and J. J. O’Suniivan, for Plaintiffs. 
Foster & TURNER and Greorce Hoacue, for Defendant. 


HAMMOND, J. 
It does not seem to be disputed that Margaret E. Kelly, upon 
whose life the policy was issued, suffered from some form of 
Bright’s disease and was treated therefor, that this occurred only 


* Decision rendered, Jan. 4, 1911. 93 N. E. Rep. 695. 








Life.] Kelly vs. Mutual Life Ins. Co. 447 


e 

a few months before she applied for the policy, and that her nega- 
tive answer to the inquiry of the defendant’s medical examiner as 
to whether she had ever had “gravel, bladder, or kidney disease” 
was false. By the terms of the policy this misrepresentation is 
fatal to the validity of the policy if it was made With actual intent 
to deceive, or if it was as to a matter which increased the risk of 
loss. Rev. Laws, c. 118, §:21. The trial judge seems to have 
been of the opinion that the kidney trouble with which she was 
afflicted before the application increased the risk of loss and upon 
that ground ordered in each case a verdict for the defendant. 

“Some diseases or bodily conditions are of such a nature that 
the question whether they increase the risk of loss is for the jury. 
Rupture was said to be of that class in Levie vs. Metropolitan Ins. 
Co., 163 Mass. 117 [39 N. E. 792]. On the other hand, there are 
conditions and diseases of a nature which requires it to be held, 
as matter of law. that a misrepresentation as to them is one as to 
a matter which increases the risk of loss, within the meaning of 
the statute. That the applicant was addicted to the excessive use 
of intoxicating liquors was held to be such a matter in Rainger vs. 
Boston Mutual Life Ass’n, 167 Mass. 109 [44 N. E. 1088].” 
Barker, J., in Brown vs. Greenfield Life Ass’n, 172 Mass. 498, 
503, 53 N. E. 129, in which case it was held that “consumption” 
increased the risk of loss. See, also, Dolan vs. Mutual Reserve 
Fund Life Ass’n, 173 Mass. 197, 53 N. E. 398. Generally, how- 
ever, the question whether the disease is such as to increase the 
risk of loss is for the jury. See, in addition to cases before cited, 
Hogan vs. Metropolitan Ins. Co., 164 Mass. 448, 41 N. E. 663; 
Coughlin vs. Metropolitan Ins. Co., 189 Mass. 538, 76 N. E. 192; 
Barker vs. Metropolitan Ins. Co., 198 Mass. 375, 84 N. E. 490. 

There was evidence that the disease which Mrs. Kelly had be- 
fore the application was an acute form of Bright’s disease; that 
that form of the disease is curable; that at the time she applied 
for this insurance she had fully recovered and for many months 
appeared to be well, and performed hard manual labor. 

Upon the whole evidence, including the testimony of the phy- 
sicians, the questions whether the disease she had was the acute 
or chronic form of Bright’s disease, and whether, if acute. it in- 
creased the risk of loss, were for the jury. Nor do we see any 
ground upon which the order directing verdicts for the defendant 
can be sustained. 

Exceptions sutained. 
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SUPREME COURT OF NEW YORK. 
APPELLATE Division, SECOND DEPARTMENT. 


WAJCZELIUNAS 
vs. 


ST. PETER’S LITHUANIAN SOCIETY.* 


MUTUAL BENEFIT INSURANCE—ACTION FOR BENEFIT— 
BURDEN OF PROOF—MATTER OF AVOIDANCE. 


The by-laws of a benevolent society provided that if a member failed to 
pay his dues for six months, and, after receiving word from the sec- 
retary, fails to pay at the next monthly meeting—i. e., the seventh 
month—he should be crossed off the list of members. Held, that the 
burden was on the society to establish that notice was given to and 
received by a member, since deceased, after he was in default for six 
months’ dues and that he failed to pay at the meeting held in the 
month following the receipt of such notice. 


[For other cases, see Insurance, Cent. Dig. § 2001; Dec. Dig. § 817.] 


MUTUAL BENEFIT INSURANCE—DUES AND ASSESSMENTS— 
NOTICE OF TIME FOR PAYMENT. 


Under a by-law of a benevolent society, which terminates membership 
where a member fails to pay his dues for six months, and, after re- 
ceiving word from the secretary, fails to pay at the next monthly 
meeting, where the deceased was not in arrears until November, a 
letter from the society in the preceding July, requesting the payment 
of quarterly dues, is not the notice required by the by-law, and fur- 
nishes no legal foundation for the termination of his membership, 
since the notice cannot be given until the member is in arrears. 


ro cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
6.] 


Appeal from Municipal Court, Borough of Brooklyn, Third 
District. 

Action by Petrone Wajczeliunas against St. Peter’s Lithuanian 
Society. From a judgment of the Municipal Court, dismissing 
the compiaint, plaintiff appeals. Reversed, and new trial ordered. 


Argued before Hirschberg, P. J., and Woodward, Burr, Rich, 
and Carr, JJ. 


Crar.es L. Fasui_o, for Appellant. 
Eias RosENTHAL, for Respondent. 
Ric, J. 

This action is to recover a death benefit from a benevolent so- 
ciety, and the question presented is whether the deceased was a 
member in good standing at the time of his death. The defend- 
ant’s by-laws, which formed part of the contract between it and 
its members, provides, among other things, that if a member fails 
to pay his dues for six months “and, after receiving word from 
the finance secretary in a registered letter, fails to pay at the next 


* Decision rendered, Dec. 30, 1910. 126 N. Y. Supp. 884. 
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monthly meeting, i. e., the seventh month, will be crossed off the 
list of members. Only then, should an indebted member give 
some good reason why he could not pay his dues at the specified 
time, a prolongation of payment may be granted.” It is upon this 
by-law that defendant relies to defeat plaintiff’s recovery. 

The defendant, having based its defense upon the termination 
of membership of the deceased prior to his death, was bound to 
establish that the notice was given and received by the deceased 
after he was in default for six months’ dues, and that he failed 
to pay at the meeting held in the month following the receipt of 
such notice. There is no such evidence before us. The deceased 
became a member on April 3, 1909, at which time he paid his dues 
for that month. He was not in arrears six months until Novem- 
ber 1st following, and it was not until that time that the notice 
could be given. There is no evidence that he ever received a 
notice of any kind, and the only proof upon that subject is the 
testimony of defendant’s financial secretary that in the month of 
July he sent a letter to the deceased to pay his July quarterly dues. 
At that time the deceased had been a member three months, and 
the letter, even if received by the deceased, was not the notice 
required by the by-law, and furnished no legal foundation for the 
termination of his membership. 

Without considering the other questions presented by the 
learned counsel for the appellant, it follows that the judgment 
must be reversed, and a new trial ordered; costs to abide the 
event. All concur. 


—_——_--——_—_-9+@— 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM. 


BLACK 
US. 


NEW YORK LIFE INS. CO.* 


LIFE INSURANCE—CONTRACTS—CONSTRUCTION. 


The policy does not create a trust, within Personal Property Law (Con- 
sol. Laws, c. 41) § 15, prohibiting the transfer by assignment or 
otherwise of a beneficiary’ s right to enforce the performance of a trust 
to receive the income of personal property. 


{For other cases, see Insurance, Cent. Dig. § 472; Dec. Dig. § 204.] 


Appeal from Municipal Court, Borough of Manhattan, Fifth 
District. 

Action by Henry M. Black against the New York Life Insur- 
ance Company. From an order denying a motion to vacate a de- 
fault judgment, defendant appeals. Affirmed. 


* Decision rendered, Nov. 11, 1910. 126 N. Y. Supp. 334. 
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The following is the opinion of SPIEGELBERG, J., in the trial 
court :— 

This is a motion by the defendant to vacate the judgment here- 
tofore rendered and open its default, taken by the plaintiff upon 
defendant’s failure to procure an order directing the issues to be 
tried as provided in section 1778 of the Code of Civil Procedure. 
Upon this motion defendant submits a proposed answer different 
from the one originally filed, and claims that the issue of law 
therein presented entitles it to the relief demanded. 

I fully agree with the learned counsel for the defendant that if 
a defense, meritorious on the face thereof, is presented, the de- 
fendant’s motion should be granted. The facts (save by a general 
denial of all the allegations of the complaint, to which I shall pres- 
ently refer) are not disputed. The complaint sets out the follow- 
ing agreement, made between the defendant and one Antonia 
Baumer :— 

“In accordance with the provisions of policy No. 3,506,887 is- 
sued by said company on the life of Anton F. Baumer, of Syra- 
cuse, N. Y., which policy has become a claim by the death of said 
Anton F. Baumer, and is surrendered to said company in ex- 
change for this certificate: Agrees to pay twenty thousand dol- 
lars to Antonia Baumer, wife of said Anton F. Baumer, deceased, 
at the home office of said company in the city of New York, N. Y., 
as follows: First, ten thousand dollars, in forty equal semi-an- 
nual installments of $250 each, the first installment to be paid on 
March 15, 1907, and the subsequent installments on September 
15th and March 15th thereafter, in every year, until forty in- 
stallments have been paid; and, second, ten thousand dollars in 
cash, as a final installment, on March 15, 1927. This certificate 
shall cease and determine after the payment of the final install- 
ment aforesaid, and shall be surrendered to said company.” 

The complaint further alleges the assignment for value to the 
plaintiff of said instrument, with all benefits and advantages to 
be derived therefrom; that said assignment was duly delivered to 
the defendant; that no objection was ever made to the form or 
sutficiency of the execution thereof; that on March 15, 1910, 
there became due an installment of $250; that the defendant re- 
fused to pay the sum to the plaintiff, although duly demanded. 
The defendant does not deny its obligation to pay the said install- 
ment to Antonia Baumer, but refuses to pay it to the plaintiff, 
claiming that the assignment was contrary to the intention of the 
insured under the policy referred to in the instrument above set 
forth, contrary to the provisions of section 15 of the personal 
property law (Consol. Laws, c. 41), and contrary to public policy. 

I am of opinion that the contention of the defendant is without 
any merit. The policy issued to the deceased, Anton Baumer, 
provided that the defendant, upon the death of the insured, should 
pay $10,000 to Antonia Baumer, his wife, in equal semi-annual 
installments of $250 each, until forty semi-annual installments 
shall have been paid, and, further, that said company should pay 





Life.] Black vs. New York Life Ins. Co. 451 


to said Antonia Baumer the sum of $10,000 six months after the 
payment of the fortieth semi-annual installment as aforesaid. It 
appears from the instrument which forms the basis of this action 
that the life insurance policy issued to Anton Baumer became a 
claim against the company and that the same was surrendered. 
These references were evidently inserted in the instrument for the 
purpose of showing a consideration. The instrument itself is free 
from any conditions, and is an agreement on the part of the de- 
fendant for the absolute payment of moneys in the manner therein 
set forth. Under the well-settled rules of evidence, no testimony 
dehors the instrument could be introduced to change or vary the 
effect thereof. It is complete and absolute in every particular, 
and the intention of the parties can be clearly gathered from the 
instrument itself. Moreover, the facts alleged by the defendant, 
assuming that evidence in support thereof can be given, are bar- 
ren of any proof that the intention of the insured prevented an 
assignment by Antonia Baumer, or that a trust is created by this 
instrument, or that the assignment is contrary to public policy. 
If Anton Baumer had intended the payments to his wife upon his 
death to be nonassignable, he should and could have provided 
for it. 

The learned counsel for the defendant relies upon section 15 
of the personal property law, which reads as follows: “The right 
of the beneficiary to enforce the performance of a trust to receive 
the income of personal property, and to apply it to the use of 
another person, cannot be transferred by assignment or other- 
wise. But the right and interest of the beneficiary of any other 
trust in personal property may be transferred.” A reading of the 
instrument in question is sufficient to refute the claim that a trust 
is thereby created. The payments provided for are not income 
of personal property. It is in fact an absolute payment of the 
sum of $20,000 in certain specified amounts and at specified 
periods. The beneficiary is not in receipt of an income from the 
fund; but there is to the credit of the beneficiary a certain fund, 
the principal of which is payable until exhausted. The other con- 
tention, that the assignment is against public policy, falls with 
the elimination of the claim that the instrument establishes a trust 
in favor of Antonia Baumer. 

The argument of the learned counsel for the defendant in sup- 
port of his contentions is ingenious, but contrary to law. I fail to 
see how any interpretation can be put upon the plain language of 
the instrument in question other than that it is an obligation on 
the part of the defendant to pay to Antonia Baumer certain sums 
of money at certain periods. It is a debt on the one hand, and 
a claim on the other. That such a claim is assignable admits of 
no doubt. 

On the argument of this motion, counsel agreed that the only 
question to be determined was whether the facts presented by the 
defendant raised a question of law; and the defendant’s moving 
affidavits, as well as the brief submitted by its counsel, frankly 
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admit it. However, the proposed answer, by its general denial, 
puts in issue all the allegations of the complaint. If any reliance 
is placed upon this denial by the defendant, which I do not believe, 
it cannot prevail, as no facts are given controverting the state- 
ments of the complaint. Eliminating from the answer the af- 
firmative allegations which have been hereinabove disposed of, 
there remains nothing but a denial of the material allegations of 
the complaint, without giving the court any information upon 
what facts the denial rests. Such a denial, standing alone, is fatal 
to an application to open a default. Sandowitz vs. Duane, 30 
Misc. Rep. 630, 62 N. Y. Supp. 744; Dana vs. Thaw, 56 Misc. 
Rep. 612, 107 N. Y. Supp. 870. 


Being of the opinion that the defendant cannot succeed upon 
the issues raised by the facts stated in the proposed answer and 
the supporting affidavits, and that the general denial in the an- 
swer cannot avail the defendant, the motion to vacate the judg- 
ment taken on its default must be denied. 


Argued before Seabury, Page, and Bijur, JJ. 


J. H. MciInrosu, for Appellant. 
R. K. Prentice, for Respondent. 


PER CurIAM. 
Order affirmed, with costs, upon the opinion of Spiegelberg, J., 
in the court below. 


Note by the Editor of the Insurance Law Journal. 


Policies payable in installments, rather than in a single lump sum, 
are a familiar form of life insurance contracts, and are sometimes re- 
rded as contracts to furnish an income for a limited number of years, 
instead of a specific single sum which might be dissipated. In this respect 
they are somewhat analogous to contracts for income, and it is on this 
analogy that the defense is grounded. The court properly holds that the 
payments are merely installments of principal. They are not the earn- 
ings of an invested sum, but the sum itself, which is computed on the basis 
of a lower premium rate on account of the forbearance. These policies 
may be compared with the so-called gold bonds, in which the company 
contracts to give a debenture bond to the beneficiary on which interest 
will be paid for a certain number of years until the principal falls due. 
The interest is a true income or gain from the investment. 





State ex rel. Weingart et al. vs. Board, &c. 


SUPREME COURT OF WISCONSIN. 


STATE ex ret. WEINGART et At. 


US. 


BOARD OF OFFICERS OF GEGENSEITIGE UNTERSTUET- 
ZUNGS GESELLSCHAFT GERMANIA ert at.* 


MUTUAL BENEFIT INSURANCE—CORPORATIONS— OFFICERS 
—REMOVAL—REMEDY. 

Where the proceedings for the removal of officers of an assessment insur- 
ance society are void, resort may be had to the court without first 
adjusting the remedies by appeal within the organization. 

[For other cases, see Insurance, Dec. Dig. § 695.] 


MUTUAL BENEFIT INSURANCE—CORPORATIONS— OFFICERS 
—REMOVAL—REMEDY 


Where an appeal from the sete board of officers to the grand council au- 
thorized by the laws of an assessment insurance society, on the re- 
moval of state officers, could not possibly be heard before the term 
of the officers would expire, such an appeal is not a condition prece- 
dent to seeking redress in the courts. 


[For other cases, see Insurance, Dec. Dig. § 695.] 


MUTUAL BENEFIT INSURANCE—CORPORATIONS— OFFICERS 
—REMOVAL—PROCEEDINGS. 


Laws of a state assessment insurance society authorizing the removal 
of an officer of the central society by a three-fourths vote of the 
officers present for neglect of his official duties or unworthy behavior, 
and providing that every officer against whom charges have been pre- 
ferred shall have a just and impartial trial, require that the officer be 
informed of the nature of the charges against him, and be given an 
opportunity to be heard, and a removal of officers on the statement of 
the president to the central society that complaints had been pre- 
sented by local societies that the officers had conducted themselves 
in an unworthy manner in certain particulars, the action being taken 
in the absence of such officers, and without notice to them, was void. 


[For other cases, see Insurance, Dec. Dig. § 695.] 


MUTUAL BENEFIT INSURANCE-—-CORPORATIONS— OFFICERS 
—SUSPENSION—PROCEEDINGS. 


A law of a state assessment insurance society that every officer against 
whom charges shall be preferred shall be suspended until the case is 
decided, unless the society order otherwise by a three-fourths ma- 
jority of the members present, does not authorize such suspension on 
the mere complaint of individual members, but only on chargés 
formulated and presented by some local council or other authorita- 
tive body, after investigation. 


[For other cases, see Insurance, Dec. Dig. § 695.] 


Appeal from Circuit Court, Milwaukee County; James 
O’Neill, Judge. 

Application by the state on the relation of Fred Weingart and 
another for mandamus to the board of officers, etc., of the Gegen- 


* Decision rendered, Jan. 10, 1911. 129 N. W. Rep. 630. 
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seitige Unterstuetzungs Gesellschaft Germania and others. From 
a judgment for plaintiffs, defendants appeal. Affirmed. 

The Gegenseitige Unterstuetzungs Gesellschaft Germania is a 
Wisconsin corporation organized under chapter 86, St. 1898, for 
the purpose of furnishing life insurance to its members on the as- 
sessment plan. The highest authority in the corporation appears 
to be the “Central Society” or the “Grand Council,” which con- 
sists of all charter members of the corporation and the officers 
thereof and one member from each subordinate council. This 
council meets biennially and elects the general officers of the cor- 
poration, consisting of a president, vice-president, secretary, treas- 
urer, speaker, guide, guard, and three trustees, who hold their 
offices for two years, and have the active management and control 
of the affairs of the corporation when the Grand Council is not in 
session. The organization has some 50 odd subordinate councils 
in the state with a membership of over 5,000. The relators, Korn 
and Weingart, were members of said society, and at the biennial 
meeting of the Central Society, or Grand Council, held in August, 
1908, Korn was elected guard and Weingart was elected to the 
office of guide for the term of two years. Each of said officers 
qualified and entered upon the duties of his office and continued 
to act as an officer until March 17, 1909. At a meeting held on 
that day, at which neither Weingart nor Korn were present, the 
president announced that he had suspended Weingart and Korn, 
because of complaints being filed against them in the subordinate 
councils to which they belonged. The action of the president was 
unanimously approved by the eight officers present. The presi- 
dent then stated that complaints had been presented to him by 
several vereins stating that each of the relators had conducted 
himself in an unworthy manner in certain stated particulars, in 
consequence whereof he recommended that they be removed from 
office. This recommendation was approved and the relators were 
expelled by the unanimous vote of the eight remaining officers. 
and the secretary was instructed to notify them of the action 
taken. Neither of the officers so removed were notified that any 
charges had been filed against them and neither was given any 
opportunity to be heard. Complaints were filed against Korn 
with the subordinate society to which he belonged, about March 
17, 1909, by members of four different subordinate societies, and 
like complaints were filed against Weingart with the society to 
which he belonged, by members of three other societies, between 
March 13th and 18th. These complaints were investigated by 
the local societies with which they were filed, and were held to be 
groundless as to both of the relators. Such conclusions were. 
reached as early as March 25th. Some of the individual members 
of these local societies either appealed or attempted to appeal 
from the decisions so made. In addition to the foregoing, com- 
plaints were filed against Weingart with the president of the 
Central Society by members of two subordinate societies, and 
against Korn by members of three such societies. These com- 
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plaints were not acted upon by the officers of the Central Society, 
aside from the action taken on March 17th, which has been set 
forth. On March 19th and again on April 14th the relators at- 
tended meetings of the officers of the Central Society and de- 
manded reinstatement, which demand was in each instance re- 
fused. The relators sued out a writ of mandamus directed to 
the officers of the Central Society who had ousted them from 
office, and demanded as relief that they be reinstated in their 
respective offices. Judgment in accordance with the prayer of the 
petition was rendered on February 23, 1910, and a personal judg- 
ment for costs was rendered against the eight officers who were 
named as defendants, from which judgment they prosecute this 
appeal. 


Louis G. Bonmricu, for Appellants. 
QUARLES, SPENCE & QUARLES, WALTER H. BENDER, and Mor- 
1rz Wirtic (J. V. Quarles, Jr., of counsel), for Respondents. 


3ARNES, J. (after stating the facts as above). 
The appellants urge that the judgment should be reversed on 
the following grounds: (1) Relief will not be granted by man- 
damus because no property rights are involved; (2) the relators 
should have exhausted their remedy by appeal to the Grand 
Council of the society before resorting to the courts; (3) if there 


was a remedy in the courts, certiorari proceedings should have 
been resorted to; (4) relief should not be granted, because the 
relators had a full and fair trial as provided by the rules of the 
society; (5) the relators became suspended from office ipso facto 
as soon as charges were filed against them, and the subsequent 
removal worked no injury; (6) the appellants acted in good 
faith; and hence it was error to award a personal judgment 
against them for costs. 


1. The financial interest of the relators was trifling and de- 
pendent on contingencies that might not happen. We think it was 
of too vague and shadowy a character to furnish a sufficient basis 
for the remedy pursued. It does not follow, however, that be- 
cause no money was involved the action might not be maintained. 
The governing body of the society was large and met but once 
in two years. In the meantime the entire management of the 
affairs of the corporation was vested in the officers. It was the 
duty of each individual officer to use his best endeavors to pro- 
mote the welfare of the corporation, and to perform the duties 
of his particular office. By so doing he was carrying out a trust 
that was reposed in him by the central body of the society. If he 
was unlawfully excluded from office, he could not exécute that 
trust. By remaining silent he might well be subjected to just 
animadversion for failing to assert his rights, and such failure 
might well operate to the detriment of the corporation. The cor- 
poration itself is a creature of the laws of this state, and the 
power of our courts to prevent abuses in corporate management 
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is very broad. State vs. Milwaukee Chamber of Commerce, 47 
Wis. 670, 679, 680, 3 N. W. 760. Where some of the officers of 
a corporation arbitrarily and unlawfully exclude others and pro- 
hibit them from performing their functions, it would seem rea- 
sonable that those excluded should have some speedy and ade- 
quate remedy to redress the wrong done not only to themselves, 
but to the members at large of the corporation, particularly where 
the corporation itself could not afford relief in the premises. The 
weight of authority supports this view and it seems to be more 
consonant with reason than the contrary one. Rex vs. Barker, 
3 Burr. 1265; Lewis vs. Whittle, 77 Va. 415; Fuller vs. Plain- 
field A. S., 6 Conn. 532; Lahiff vs. St. Joseph’s T. A. B. S., 76 
Conn. 648, 57 Atl. 629, 65 L,. R. A. 92, 100 Am. St. Rep. 1012; 
Strong, Petitioner, etc., 20 Pick. 484; Conlin vs. Aldrich, 98 
Mass. 557; Burt vs. Grand Lodge of Masons, 66 Mich. 85, 33 
N. W. 13; Merrill on Mandamus, § 49. 

2. Under the rules of the society the relators might have prose- 
cuted an appeal from tlie order of expulsion to the Grand Coun- 
cil, and it is urged that it was incumbent on them to exhaust all 
remedies provided by the society, by appeal or otherwise. before 
resorting to the courts. There is no doubt that such is the gen- 
eral rule. 1 Bacon on Benefit Societies, § 108, and cases cited; 
20 Cyc. 201, 204, and cases cited. There are, however, well-recog- 
nized exceptions to this rule. Where the proceedings for removal 
are void, resort may be had to the courts without first exhausting 
the remedies by appeal within the organization. Langnecker vs. 
Trustees, 111 Wis. 279, 87 N. W. 293, 55 L. R. A. 185, 87 Am. 
St. Rep. 860; People vs. Order of Foresters, 162 Ill. 78, 83, 44 
N. E. 401; People vs. M. M. P. Union, 118 N. Y. 101, 23 N. E. 
129; Bacon,on Benefit Societies, § 107; Hall vs. Supreme Lodge, 
etc. (D. C.) 24 Fed. 450; Mulroy vs. Supreme Lodge, 28 Mo. 
App. 463; Blumenfeldt vs. Korschuck, 43 Ill. App. 434; State vs. 
Chamber of Commerce, 47 Wis. 670, 682, 683, 3 N. W. 760. We 
entertain no doubt whatever that the removal proceedings were 
void in the instant case. There is still another reason why the 
relators were not obliged to appeal. The appeal could not pos- 
sibly be heard before their terms of office would expire. The 
alleged remedy would therefore be no remedy at all, because it 
would afford no relief. A fruitless appeal need not be taken as a 
condition precedent to seeking redress in the courts. Matter of 
Brown vs. Order of Foresters, 176 N. Y. 132, 68 N. E. 145; State 
vs. Grand Lodge, 70 Mo. App. 456, 465; Bacon on Benefit Soci- 
eties, § 107. 

3. There is practically no conflict in the authorities in holding 
that if a right existed at all to proceed in the courts, mandamus 
was the proper remedy. 

4. That the relators did not have an impartial trial is too plain 
to admit of controversy. Section 1 of law 5 of the society pro- 
vided that an officer of the central society might be removed by 
a three-fourths vote of the officers present, for neglect of his 
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official duties or unworthy behavior. Section 3 of said law 5 pro- 
vided that every officer against whom charges have been pre- 
ferred “shall have a just and impartial trial in accord with the 
laws and rules of this body.” No method of procedure was pro- 
vided for, but the accused were entitled to a “just and impartial 
trial.” This could only mean that they must be informed of the 
nature of the charges against them and be given an opportunity 
to be heard. The action taken was an arbitrary star-chamber 
proceeding, which could not, even by courtesy, be said to have the 
semblance of a trial, much less a fair or impartial one. The mere 
fact that no specific regulations were adopted governing the mode 
of procedure could make no difference. None were necessary. 
If the appellants desired to place the relators on trial, they could 
do so only by advising them of the charges made and giving them 
a reasonable chance to be heard. Wuerfler vs. Trustees, 116 
Wis. 19, 92 N. W. 433, 96 Am. St. Rep. 940. 


5. Section 3 of law 5 above referred to also provided that every 
officer against whom charges have been preferred “shall be sus- 
pended from his office until the case is decided, unless the society 
orders otherwise, by three-fourths majority of the members pres- 
ent.” It is argued that under this law the relators were rightfully 
suspended from office at the time this proceeding was begun. 
The charges filed with the subordinate councils against the re- 
lators had been investigated and found groundless, and the ap- 
pellants were advised of that fact before suit was begun. There 
were on file some charges made by individual members of the 
society in an informal way, which had not been disposed of when 
the suit was started. This law must have some reasonable con- 
struction that will permit the society to carry on its business, if 
possible. All is not peace and harmony and brotherly love at all 
times, even in benevolent associations. They have their cliques, 
their factions, and their disagreements, as well as other organiza- 
tions, and necessarily so because they are composed of mortals. 
These internal disputes frequently become acrimonious and en- 
gender much ill feeling. Now, if the construction contended for 
by the appellants is correct, any one of the 5,300 members of the 
society could, immediately after the adjournment of the Grand 
Council, file charges against all of the officers, and they would 
thereupon be suspended and the society would be without officers 
for the ensuing two years. The rule referred to was not intended 
to place the society in any such predicament as this. So we think 
the charges therein referred to do not mean fugitive charges made 
by some individual on his own responsisbility, but charges formu- 
lated and presented by some local council or other authoritative 
body, after investigation. In other words, the charges must be 
the result of fair preliminary investigation and must have passed 
the scrutiriy of someone besides the individual who prefers them, 
and must be of sufficient dignity to warrant suspension, before 
they can operate to suspend an officer from exercising his func- 
tions of office. Indeed, it would seem that if the rule were not 
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susceptible of such a construction, it might be held void for un- 
reasonableness. Golden State Lodge vs. Watterson, 158 Mich. 
696, 123 N. W. 610, 133 Am. St. Rep. 404. 

6. The appellants having acted arbitrarily and without jurisdic- 
tion, costs were properly taxed against them. State ex rel. vs. 
Kalkofen, 134 Wis. 74, 113 N. W. 1091; State ex rel. School Dist. 
vs. Wolfrum, 25 Wis. 468. 


Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BLINN et At. 
US. 


DAME &Et At. 


DAME eT AL. 
US. 
BLINN et AL.* 


LIFE POLICIES—ACTIONS—PARTIES PLAINTIFF. 

Before St. 1894, c. 225, now contained in St. 1907, c. 576, § 73, relating to 
life policies, action on a policy must have been brought in insured’s 
name or in that of his personal representative, where the contract was 
made entirely between him and the company, and the general interest 
in the beneficial stipulations of the policy were vested in him. 


[For other cases, see Insurance, Cent. Dig. §§ 1557-1561; Dec. Dig. § 624.] 


ee — PROVISION FOR INSURED’S CHILDREN— 

IDIT 

Provision in a life policy that insured’s children shall receive the pro- 
ceeds, if he does not live until a certain date, if they survive him, 
and if he does not surrender the policy, is valid and enforceable, 
under St. 1894, c. 522, § 73 (St. 1907, c. 576, § 73), relating to life 
insurance. 


[For other cases, see Insurance, Dec. Dig. § 138.] 


LIFE POLICIES—VESTED RIGHTS. 
Where an appointment or settlement is made in a life policy upon in- 
sured’s children by provision for payment to them, their right, once 


ee. is to be taken away only by the terms of the appointment 
itse 


(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.] 
® Decision rendered, Jan. 2, 1911. 93 N. E. Rep. 601. 
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LIFE POLICIES— PROVISION FOR INSURED’S CHILDREN— 
EFFECT. 


Under a life policy payable to insured on a certain date, and to his chil- 
dren if he dies before them, if they survive him, and if he has not 
surrendered the policy, the children’s right is subordinate to the 
father’s right to surrender. 


[For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.] 


Case Reserved from Superior Court, Suffolk County; James 
B. Richardson, Judge. 

Bills by Charles P. Blinn, Jr., and others against Warren S. 
Dame and others, and by Irving L. Dame and another against 
Charles P. Blinn, Jr., and others. Reserved from the Superior 
Court. Decree for plaintiffs in first case. Second bill dismissed. 

Two bills in equity to determine the rights of parties to the 
surrender value of a policy of life insurance issued by the Penn 
Mutual Life Insurance Company to Warren S. Dame, who had 
made an assignment for the benefit of his creditors to Chas. P. 
Blinn, Jr., et al. The first suit was by the assignees; the second 
was by children of Dame, who claimed the money value of the 
policy. In the Superior Court the case was reserved for the Su- 
preme Judicial Court. 


WARREN, GARFIELD, WHITESIDE & Lamson, for Assignees of 
Warren S. Dame. 

Henry WHEELER, for Warren S. Dame. 

Harry LE Baron Sampson, for Irving L. Dame. 

Watrer L. VAN KLEEcK, Guardian ad litem of Mildred F. 
Dame. 

ARTHUR H. Brooks, for Penn Mut. Life Ins. Co. 


SHELDON, J. 

This policy was issued by the insurance company to Warren 
S. Dame; the contract of insurance was made entirely between 
him and the company; the general interest, ownership and right 
of property in the beneficial stipulations of the policy were vested 
in him; and before the enactment of St. 1894, c. 225, now con- 
tained in St. 1907, c. 576, § 73, any action to recover the amount 
of the policy must have been brought in his name or in that of his 
personal representative. Wright vs. Vermont Life Ins. Co., 164 
Mass. 302, 41 N. E. 303; Robinson vs. Mutual Life Ins. Co., 170 
Mass. 369, 373, 49 N. E. 645. See Brown vs. Greenfield Life 
Ass’n, 172 Mass. 498, 53 N. E. 129; Millard vs. Brayton, 177 
Mass. 533, 59 N. E. 436, 52 L. R. A. 117, 83 Am. St. Rep, 294; 
Bailey vs. Wood, 202 Mass. 562, 89 N. E. 149. 

The policy was issued however after St. 1894, c. 522, had taken 
effect; and under the provisions of section 73 of that act, now 
included in the same section of the act of 1907 already cited, the 
limitations made in the policy of its proceeds for the benefit of the 
children of the insured, who are the plaintiffs in the second suit, 
are valid and must be enforced in their behalf. If an appoint- 
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ment or settlement has been made upon them by a stipulation in 
the policy that the amount thereof shall be paid to them, that 
establishes their right, and their right. once established and 
brought into being as a vested right, is not to be taken away from 
them, except as this result shall be found to have been contem- 
plated and provided for by the terms of the appointment itself. 
We must ascertain therefore the trve construction of this policy 
as to the disposition of the amount insured; that is, the construc- 
tion, considering all the terms of the policy, of the promise con- 
tained therein. By that promise the company, reciting that it 
insures the life of Warren S. Dame, undertakes to pay the sum 
of $10,000 to him, ‘the insured, his executors, administrators or 
assigns,” on the 10th day of July, 1918, or if “he should die be- 
fore that time then to make said payment to Irving F. Dame and 
Mildred L. Dame,” his children, “if they survive the insured (with 
power to the insured to surrender the policy to the said company 
at any time), otherwise to the insured’s executors, administrators 
or assigns.” The policy was assignable by the insured; and it 
contained a statement of what the expected surrender value, or 
the amount to be paid by the company to the insured or his as- 
signs on his surrender of the policy, would be at the end of the 
successive years of the proposed insurance. 

It thus apears that the elder Dame, the insured, had several 
valuable rights in the policy; and it is difficult to see why his 
assignment of the policy would not carry with it all his valuable 
rights, unless we find some restriction in the language of the 
policy. 

1. If he lived until July 10, 1918, he would be entitled to re- 
ceive the sum of $10,000. 

2. 1f he died before that time, that sum would be payable to 
his personal representatives and would go to increase the amount 
of his estate unless his children survived him. 

3. At any time during the term of the proposed insurance he 
could surrender the policy and receive for his own benefit the 
amount of the then existing surrender value. 

The right of his children was to receive the amount of the 
policy if he did not live until the appointed time and if they sur- 
vived him and he had not in his lifetime surrendered the policy. 
If this right is regarded as contingent, it would not come into ex- 
istence at all if the father should at any earlier time exercise his 
absolute right to surrender the policy; if their right was a vested 
one, it would be completely divested by their father’s exercise of 
his right. Their right, in the opinion of the majority of the court, 
was strictly subordinate to the prior and superior right of their 
father. It was so made by the very language which created it. 
Either it was not to arise at all if the paramount right of their 
father should be exercised, or it would be completely divested by 
the exercise of his paramount right to surrender the policy. 
Whether their interest was vested or contingent, they could have 
no part of the proceeds of the policy if their father lived until its 
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maturity, or if they did not survive him, or if he had at any earlier 
time surrendered the policy. Unless these three contingencies 
concurred in their favor, either their right never would vest, or it 
would be completely divested and cut off by the very terms of 
the conditional limitations in their favor. We do not deem it 
material to determine whether their right was vested or con- 
tingent; for, as we have seen, the result would be the same in 
either event. There is no question here of the attempted revocation 
of a trust. Such cases as Stone vs. Hackett, 12 Gray, 227, and 
Kelley vs. Snow, 185 Mass. 288, 70 N. E. 89, and those cases in 
which an absolute interest was given to beneficiaries of life in- 
surance policies, have no bearing. We are to construe the lan- 
guage of the policy and to determine what rights it gives to the 
children. The statute which has been referred to protects these 
rights when ascertained, but it has no operation to increase or ex- 
tend them. 

Under this state of affairs, the elder Dame made his assign- 
ment to the predecessors of the plaintiffs in the first action, here- 
inafter called the plaintiffs. The language of that instrument is 
broad and sweeping. It passes all his “estate, property and effects, 
real, personal and mixed, of whatever name and nature, legal 
and equitable; * * * also all claims, debts, choses in action 
owing to him, whether now or hereafter payable, and all evi- 
dences thereof; also any and all other property, real or personal, 
of or belonging to him, of whatever description and wheresoever 
the same may be; * * * except such property as is exempt 
from being taken on execution by law.” This exception does not 
cover property which could not be taken on a writ of execution 
at common law; it manifestly refers only to the statutory exemp- 
tions stated in Rev. Laws, c. 177, § 34. The instrument, we are 
satisfied, was intended to convey, and does convey, to the assignees 
all the property and property rights of the assignor which the 
creditors could have reached for the satisfaction of their demands 
by any process, legal, equitable, or under the provisions of Rev. 
Laws, c. 168, § 10. 


We do not doubt that that right of the assignor under this policy 
to receive the amount thereof on July 10, 1918, if he shall then 
be living, and his right to have the same amount paid to his per- 
sonal representative upon his prior decease if his children shall 
not survive him, would have been available to his creditors and 
would have passed under the assignment. Anthracite Ins. Co. vs. 
Sears, 109 Mass. 383; Lord vs. Harte, 118 Mass. 271; Brigham 
vs. Home Ins. Co., 131 Mass. 319; Pierce vs. Charter Oak Ins. 
Co., 138 Mass. 151; Haskell vs. Equitable Assur. Society, 181 
Mass. 341, 63 N. E. 890; Alexander vs. McPeck, 189 Mass. 34, 
75 N. E. 88; Biggert vs. Straub, 193 Mass. 77, 78 N. E. 770, 118 
Am. St. Rep. 449. It seems equally plain that he may not now, as 
against his assignees, surrender the policy and take the amount 
of the surrender value for his own benefit. As against the insur- 
ance company no doubt he has that right. But it is a right secured 
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to him by his contract with the company, and is a valuable right 
of property available to his creditors. See the cases last above 
cited. It is a chose in action which was in existence at the time 
of the assignment and passed by its terms. 

What we have said is also in our opinion decisive upon the only 
remaining question in the case. His right of surrender was a 
valuable property right, vested in him by the language of the 
policy. It constituted an integral part of the value to him or his 
estate of the policy itself. That pecuniary value would be very 
much less either to himself or to any one to whom he might 
transfer his property rights if this unqualified and paramount 
right of surrender were not secured to him. There was here an 
agreement on the part of the company to pay the surrender value 
to him upon his surrender; this was a contract right given to him 
by the policy, which materially increased its value to him. This 
was not merely a right to surrender under the third article or the 
third clause of the eighth article of the provisions attached to 
the policy. Under the parenthetical clause contained in 
the promise of the company he had the right to sur- 
render the policy at any time and to receive its surren- 
der value. Moreover this clause was made a part of 
the conditional limitation or appointment in favor of his 
children, aparently for the very purpose of saving to him the ab- 
solute ownership and control of the policy. The children’s right 
was made subject to his unrestricted right of surrender. This 
was a valuable property right incident to his general right under 
the policy such as would pass with an assignment of the latter. It 
now must be held, in the opinion of the majority of the court, that 
it did pass, with the policy itself, under the general language of 
the assignment. 

We have found no case which seems to us to be quite decisive 
upon the point raised here, though in some cases the question de- 
cided, and in others the reasoning of the courts, approaches it 
more or less closely. The decisions are not uniform; but the gen- 
eral trend of authority is in favor of our view. See Atlantic Mu- 
tual Life Ins. Co. vs. Gannon, 179 Mass. 291, 60 N. E. 933; 
Travelers Ins. Co. vs. Healey, 25 App. Div. 53, 49 N. Y. Supp. 
29, affirmed in 164 N. Y. 607, 58 N. E. 1093; In re Steele (D. C.) 
98 Fed. 78; In re Diack (D. C.) 100 Fed. 770; In re Boardman 
(D. C.) 103 Fed. 783; In re Slingluff (D. C.) 106 Fed. 154; In 
re Welling, 113 Fed. 189, 51 C. C. A. 151; In re White, 174 Fed. 
333, 98 C. C. A. 205, 26 L. R. A. (N. S.) 451; In re Hettling, 175 
Fed. 65, 99 C. C. A. 87; Townsend vs. Townsend, 127 Ky. 230, 
105 S. W. 937, 16 L. R. A. (N. S.) 316. 

It follows that under his covenant of further assurance it is the 
duty of Warren S. Dame now to execute in favor of the plaintiffs 
any written surrender that may be necessary to enable them to 
collect the surrender value of the policy in question, and the duty 
of the insurance company upon receiving proper surrender of the 
policy to pay such surrender value to the plaintiffs and in the first 
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case a dectee must be entered for the plaintiff substantially as 
prayed for. The bill in the second case must be dismissed. 
So ordered. 


SCOTT VS. THE HOMESTEADERS.* 


(Supreme Court of Iowa.) 


FRATERNAL INSURANCE—SUICIDE—BURDEN OF PROOF. 


Where, in an action on a death benefit certificate, void if the member 
committeed suicide, the proof of suicide was wholly circumstantial, 
an instruction that, to find that the member committed suicide from 
the circumstances, they must all point “clearly” to the fact of suicide, 
and be inconsistent with any other reasonable hypothesis, merely re- 
quired that the circumstances must “clearly” point to suicide, and 
did not require the fact of suicide to be “clearly” proved, especially 
in view of the charge that the burden was on insurer to prove by the 
greater weight of the evidence that the member committed suicide. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


SUICIDE—MISLEADING INSTRUCTIONS. 


An instruction, in an action on a death benefit certificate, void if the 
member committed suicide, that the burden was on insurer to “sat- 
isfy” the jury by the preponderance of the evidence that the pistol 
wound was self-inflicted, was not misleading because of the use of 
= word “satisfy,” qualified by the rule as to preponderance of evi- 

ence. 


[For other cases, see Insurance, Cent. Dig. $ 2010; Dee Dig. § 826.] 
FRATERNAL INSURANCE — SUICIDE OF MEMBER—BURDEN 
OF PROOF. 


A fraternal insurance order, seeking to defeat an action on a benefit cer- 
tificate on the ground of suicide of the member, has the burden of 
proving suicide. 


[For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


FRATERNAL INSURANCE—EVIDENCE—INSTRUCTIONS. 


Where a fraternal insurance order sought to defeat an action on a cer- 
tificate, void on the suicide of the member, by proving that the mem- 
ber committed suicide, and its proof was wholly circumstantial and 
such as to negative the hypothesis of murder or of accident, a charge 
that the burden was on the order to satisfy the jury by preponder- 
ance of the evidence that the pistol wound was self-inflicted, and 
that if, after considering the evidence, the jury were unable to say 
by whom or how the wound was inflicted, the verdict must be for 
plaintiff, was not misleading, as placing on the order the burden of 
proving the negative that decedent was not murdered, and that his 
death was not caused by accident. 


[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


* Decision rendered, Dec. 15, 1910. 129 N. W. Rep. 310. 
L——Vol. XL.—30. 
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FRATERNAL INSURANCE—EVIDENCE—INSTRUCTIONS. 

Where, in such case, the court charged that the sole issue was whether 
or not the member committed suicide, and that if he did, the verdict 
must be for defendant, and that if he did not, the verdict must be for 
plaintiff, an instruction that the burden was on defendant to show 
by a preponderance of the evidence that the wound was self-inflicted, 
and that if, after considering all of the evidence, they were unable 
to say “by whom or how” the wound was inflicted, the verdict should 
be for plaintiff, was not misleading because of the use of the quoted 
words. 

[For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 

Deemer, C. J., dissenting. 


IN KE GRATTAN’S ESTATE.—APPEAL OF 
BOURGEOIS.* 


(Prerogative Court of New Jersey.) 


ASSIGNMENT OF POLICY—EQUITABLE ASSIGNMENT. 

The agreement of a surviving husband for the assignment of all his in- 
terest in his deceased wife’s estate, which includes a policy on his 
life for her benefit, followed by payment of the consideration, is 
equivalent to an equitable assignment; so that on the policy after- 
wards maturing on the death of the husband the equitable right to 
the money collectible thereon is in such assignee, though the legal 
title be still in the estate of the wife; and, the money being paid by 
the insurance company to the administratrix of the wife, she receives 
it as trustee for the assignee. 

[For other cases, see Insurance, Dec. Dig. § 219.] 


* Decision rendered, Jan. 3, 1911. 78 Atl. Rep. 813. 


NATIONAL PROTECTIVE LEGION VS. ALLPHIN 


ET AL.* 
(Court of Appeals of Kentucky.) 


AVOIDANCE OF POLICY FOR FRAUD — HEALTH AND PHYS- 
ICAL CONDITION. 


In an application for life insurance, questions, “How recently have you 
been associated with a person who had tuberculosis?” and, “How 
recently have you occupied apartments that have been occupied by 
one who had tuberculosis?” and whether he was then subject to any 
disease, or had had any severe disease other than those stated in fore- 
going answers, and, if so, to state the dates and particulars of the 


* Decision rendered, Jan. 26, 1911. 133 S. W. Rep. 788. 
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same fully, are ‘material to the risk and, where the answers are not 
true, the policy is avoided. 


[For other cases, see Insurance, Cent. Dig. §§ 681-696; Dec. Dig. § 291.] 


ACTIONS ON POLICIES—BURDEN OF PROOF—AVOIDANCE 
OF LIFE INSURANCE. 

Where the defendant in an action on a policy of life insurance endeavored 
to avoid the policy on the ground that answers made by the insured 
in his application were untrue, the burden is upon it to affirmatively 
establish the defense. 


[For other cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. $ 646.] 


ACTIONS ON POLICIES—AVOIDANCE— HEALTH OR CONDI- 
TION OF INSURED. 


In an action on a policy of life insurance, where the defendant sought 
to avoid the policy on the ground that the answers made by the 1n- 
sured to questions contained in the application were untrue, instruc- 
tions under which the jury could not have found for the plaintiff if 
they had found that the answer to any one of the questions was un- 
true are properly given. 


[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 
ACTIONS ON POLICIES—SUFFICIENCY OF EVILDENCE— 
AVOIDANCE OF LIFE INSURANCE POLICY. 


In an action on a policy of life insurance, where the defense was that 
the insured had made materially false statements in his application, 
evidence held sufficient to support a verdict for the plaintiff. 


[For other cases, see Insurance, Cent. Dig. § 1713; Dec. Dig. § 665.] 


—————-- eq ——_—__ 


HOFFMAN VS. METROPOLITAN LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Second Department.) 


AVOIDANCE—FRAUD—STATEMENTS AS TO HEALTH. 


A life policy cannot be enforced, where insured stated that he had not 
been attended by a physician within three years, and had never been 
under treatment in any hospital, when in fact he had been in a hos- 
pital a month suffering with nephritis, leaving it only a week before 
making the statement. 


{For other cases, see Insurance, Cent. Dig. § 691; Dec. Dig. § 292.] 
* Decision rendered, Dec. 30, 1910. 126 N. Y. Supp. 436. 


————$+e@—__ —— 


EVES VS. SOVEREIGN CAMP, W. O. W.* 
(St. Louis Court of Appeals. Missouri.) 


BENEFIT CERTIFCIATE—CHANGE OF BENEFICIARY. 
The beneficiary in a certificate issued by a beneficiary association may be 
changed by the member, without the consent of the beneficiary, in 


ccnserienmtnmenrnmiosenseeninitemreeanseaecniasecbaa a inicacae aie 
® Decision rendered, Dec. 30, 1910. Rehearing denied, Jan. 24, 1911. 133 S& W. 
Rep. 667. 
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the absence of prohibition by statute, or by the charter, by-laws, or 
certificate of the association. 


[For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.] 


BENEFIT CERTIFCIATE—CHANGE OF BENEFICIARY. 


Rev. St. 1889, § 5854, declaring that “any policy of insurance * * * 
made by any insurance company on the life of any person, expressed 
to be for the benefit of any married woman * * * shall inure to 
her separate use and benefit,” even if applicable to a benefit certifi- 
cate, because of the beneficiary association having issued it before 
= to do business under the act of March 16, 1897, (Acts 1897, 

p. 132), concerning fraternal beneficiary associations, then in force, 
does not prevent the member changing the beneficiary, the constitution 
and by-laws of the association, made part of the certificate, allowing 
it; such section making a policy for the benefit of a married woman 
inure to her as it is written, and not denying the power to reserve 
therein the right to change the beneficiary. 

[For other cases, see Insurance, Dec. Dig. § 782.] 


ZAHM VS. ROYA], FRATERNAL UNION OF ST. LOUIS.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT ASSOCIATIONS—WAIVER BY ACT. 


The doctrine of waiver by acts is applicable to mutual benefit societies as 
well as to regular insurance companies. 


[For other cases, see Insurance, Cent Dig. § 1907; Dec. Dig. § 755.] 


MUTUAL BENEFIT ASSOCIATIONS—PREMIUM—PAYMENT — 
FORFEITURE—WAIVER. 

Where defendant insurance society, prior to April, 1906, had been in the 
habit of receiving payment of monthly assessments from insured 
during the month for which they were made, without requiring him 
to be reinstated, it thereby waived the requirement that insured must 
pay the assessment on or before the last week day of the month pre- 
ceding the month for which they were made, and could not, without 
first giving insured reasonable notice of its intent to change its cus- 
tom, require him to make payments strictly in accordance with the 
contract, nor require his reinstatement without notice of such change, 
for his failure to pay the April, 1906, assessment prior to the last 
week day in March. 


[For other cases, see Insurance, Cent. Dig. § 1907; Dec. Dig. § 755.] 


REINSTATEMENT—ESTOPPEL. 


Where insured filed an application for reinstatement on the society’s in- 
sistence that he was in default, insured being ignorant of the fact that 
he was not in default, his acts in signing the request for reinstatement, 
in submitting to the same, and in accepting reinstatement, did not 
estop him from claiming the rights of a member in continuous good 
Standing. 


[For other cases, see Insurance, Cent. Dig. § 1926; Dec. Dig. § 764.] 


nent women rendered, Dec. 30, 1910. Rehearing denied, Jan. 11, 1911. 133 S. W. 
ep. 
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mE BENEFIT CERTIFICATE—ACTION—PLEADING—RE- 

Where, in an action on an insurance certificate, defendant denied liability 
except for $100, on the theory that insured had been suspended for 
nonpayment of an assessment in time, a reply containing first a gen- 
eral denial, and then alleging that insured was never in default in the 
payment of his dues nor was other than in good standing in the order, 
and setting up matters of estoppel, was not subject to a general de- 
murrer. 


{For other cases, see Insurance, Cent. Dig. § 1997; Dec. Dig. § 815.] 


TALLEY VS. METROPOLITAN LIFE INS. CO.* 


(Supreme Court of Appeals of Virginia.) 


LIFE INSURANCE—AVOIDANCE OF POLICY FOR MISREPRE- 
SENTATION—CONCEALMENT—EFFECT. 


An applicant for life insurance was asked at his examination, July 1, 1907, 
the following questions: “Malaria or other fevers? Answer: Yes. 
Any disease of the chest or lungs? Answer: Yes.” And was asked 
to “give full particulars of every illness you have had since childhood, 
and name of every physician who has ever attended you or prescribed 
for you” in answer to which question the applicant stated that in 
November, 1906, he had a mild attack of urethritis, without compli- 
cations, which lasted seven days, when he was attended by a physician 
named; that in December, 1905, he had a mild attack of bronchitis, 
without complications, lasting three days, in which he had been at- 
tended by no physician. Upon this application and an examination by 
the insurer, a policy for $1,600 was issued to the plaintiff as benefici- 
ary, and the insured died four months thereafter of tuberculosis. In 
a suit on the policy, there was evidence showing that the insured 

was attended by two physicians in April and May, 1907, by one of, 
them for a cold; that in June, 1907, before application for the policy 
in question, the insured consulted a physician and complained of feel- 
ing bad, having a cough, fever, loss of appetite and of energy; and 
that this physician secured a sample of sputum, which he examined, 
finding therein the germs of tuberculosis, the same examination being 
made by another physician showing the same effect, which was com- 
municated to the insured; and that at about the time the policy was 
delivered the insured was in a sanatorium for treatment as a con- 
sumptive. Held, that the applicant in his answers had concealed ma- 
terial facts which were tantamount to a fraud on the company, and 
avoided the policy. 


[For other cases, see Insurance, Cent. Dg. §§ 681-690; Dec. Dig. § 291.] 


LIFE INSURANCE—AVOIDANCE OF POLICY—MISREPRESEN- 
TATIONS—CONCEALMENT—ANSWER PUTTING INSURER 
ON INQUIRY. 

In answer to a question contained in an application for i insurance, “Any 
disease of the chest or lungs ?” the applicant answeted, “Yes,” and 
thereafter he was asked, “Give full particulars of every illness you 
have had since childhood, and the name | of every physician who has 
ever attended you or prescribed for you.” Held, that the latter ques- 
tion comprehended the first, and called for particulars under the for- 


* Decision rendered, Jan. 12, 1911. 69 S. E. Rep. 986. 
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mer categorical answer, and was a sufficient prosecution of the in- 
quiry upon which the insurer was put by the applicant’s answer to the 
former question, and that the applicant’s failure to communicate to 
the insured under this last question the facts material to the risks 
which were known to him and which would have caused his rejection 
avoided the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 681-690; Dec. Dig. § 291.] 


HUNT ET AL. VS. REMSBERG ET AL,.* 


(Supreme Court of Kansas.) 


MUTUAL BENEFIT—RIGHT TO PROCEEDS—CONSTRUCTION 
OF CERTIFICATE—“LEGAL REPRESENTATIVE.” 


A fraternal insurance association issued a certificate of membership to a 
man who named his wife as beneficiary. It was provided that in case 
the wife died before he did, he might name another beneficiary, but if 
he failed to do so, or if for any reason there was none when the in- 
surance should be payable, the money should be paid to his legal rep- 
resentative. The wife died; he died some years after; an admin- 
istrator-of his estate was appointed, to whom the association paid the 
money. The insured left three minor children, who commenced an 
action against the adminisrator and his sureties to recover the money. 
Held, that they ought not to recover. The administrator was the 
“legal representative” of the deceased, within the meaning of that 
term, and was entitled to the money as a part of the estate of the in- 
sured. 

{For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795.] 

[For other definitions, see Words and Phrases, vol. 5, pp. 4070-4079; vol. 
8, p. 7704.] 

® Decision rendered, Jan. 9, 1911. 112 Pac. Rep. 590. Syllabus by the Court. 


DEAL VS. DEAL ET AL.* 


(Supreme Court of South Carolina.) 


LIFE INSURANCE—CHANGE OF BENEFICIARY—NECESSITY 
FOR COMPLIANCE WITH POLICY PROVISION. 


The beneficiary of a life policy has a vested right in the contract, which 
cannot be affected by subsequent agreement between the insurer and 
insured, not stipulated or provided for in the original contract; and 
where a policy provided that insured, while the policy was in force 
and not assigned, might have the beneficiary changed by returning 
the policy to the company with his written request for the appropriate 
indorsement on the policy, to effect a change of beneficiary it was 
necessary for insured to return the policy to the company with the 


* Decision rendered, Jan. 7, 1911. 69 S. E. Rep. 886. 
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requisite written request, and he could not effect such change by a 
written assignment or by delivery of the policy, with the intent of 
making such change. 


[For other cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. § 587.] 


LIFE INSURANCE—CHANGE OF BENEFICIARY. 


An assignment of the policy providing that for love and affection, in- 
sured assigned and transferred the policy and all interest and bene- 
fit due or thereafter to arise by virtue thereof to the grantee, to have 
and to hold if she should survive insured, the policy otherwise to re- 
vert to his legal representative, while it might, if sent to the company 
accompanied by the policy, have been a requgst to have the change of 
beneficiary indorsed thereon, as required by the policy, could not be 
deemed such a request when sent to the company, not accompanied by 
the policy. . 

[For other cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. § 587.] 


CHASSE E:T 4L. VS. BANKERS’ RESERVE FUND 
LIFE INS. CO.* 


(Supreme Court of South Dakota.) 


PAYMENT OF PREMIUMS—ACKNOWLEDGMENT OF RECEIPT 
—STATUTES. 


Tn view of Civ. Code, § 1849, declaring that an acknowledgment 1n a policy 
of the receipt of premium is conclusive evidence of its payment, so 
far as to make the policy binding, notwithstanding any stipulation 
therein that it shall not be binding until the premium is actually paid, 
a policy becomes binding on its delivery to the insured, though it con- 
tains a condition that the policy shall not take effect until the actual 
payment of the first premium and delivery of the policy to the insured 
in exchange for the company’s receipt signed by a proper officer, as 
delivery of the policy is in effect an acknowledgment of the receipt 
of the first premium. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


FORFEITURE OF POLICY—NONPAYMENT OF PREMIUMS — 
STATUTORY PROVISIONS. 


Under Civ. Code, § 1849, declaring that an acknowledgment in a policy 
of the receipt of premium is conclusive evidence of its payment, so 
far as to make the policy. binding, notwithstanding any stipulation 
therein that it shall not be binding until the premium is actually 
paid, the policy being a conclusive receipt as to the first year’s pre- 
mium, a stipulation in a policy that it shall become null and void in 
case of a nonpayment of any note given in connection with the policy 
* only apply to any note given for a premium subsequent to the 

rst. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


* Decision rendered, Jan. 26, 1911. 129 N. W. Rep. 668. 
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DISTRICT GRAND LODGE NO. 11 VS. PRATT.* 


(Supreme Court of Arkansas.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—DEFENSES— 
TECHNICAL. 


It is not a technical defense for a mutual benefit insurance association to 
insist that the policy is voided because of lapse in payment of dues, 
anc hence an instruction, in a case where that defense was interposed, 
that technical defenses are not favored in actions on insurance poli- 
cies, was misleading and improper, especially as the court did not 
define technical defenses. 

[I'or other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.] 


* Decision rendered, Dex. 5, 1910. 182 S. W. Rep. 998. 


MOIIR VS. PRUDENTIAL INS. CO. OF AMERICA.* 
(Supreme Court of Rhode Island.) 


ACTIONS--CONDITION PRECEDENT—BURDEN OF PROOF. 


ln an ection on a life policy providing that it should not take effect until 
issued and delivered by the company and the first premium paid in 
full while the health of insured was in the same condition as de- 
scribed in the application, the good health of the insured at the de- 
livery of the policy is a condition precedent to the obligation of the 
insurance company, and, in an action on the policy, the insurance com- 
pany can insist that the good health of insured at the time of the 
receipt of the first premium and delivery of the policy shall appear by 
a preponderance of the testimony, before its liability attaches, unless 
the condition has been clearly waived, or the company’s right to raise 
this defense restricted by some other provision of the policy. 


{For ctlier cases, see Insurance, Cent. Dig. § 234; Dec. Dig. § 137.] 


ACTIONS—WEIGHT OF EVIDENCE 

In an action on a policy of insurance providing that it should not take 
effect ‘until delivery while the health of insured was in the same 
condition as described in the application, evidence of the receipt. of 
the first premium and of the delivery of the policy to insured raises 
the presumption that insured was in good health at the time of such 
delivery, which presumption may be rebutted by defendant, but the 
burden remains on plaintiff to establish this fact, and the prima facie 
case in favor of plaintiff made by this presumption does not shift the 
burden, but merely lifts it. 


{For other cases, see Insurance, Dec. Dig. § 646.] 


FORFEITURE—PROVISIONS OF POLICY—EVIDENCE. 

A life policy povided that it should not take effect until delivered, and 
the first premium paid thereon, while the health of insured was in 
the same condition described in his application, and that it should 
not be contestable after one year from its date if all premiums due 
had been paid. Held, in an action thereon that evidence that insured's 


® Decision rendered, July 13, 1910, and Jan. 16, 1911. 78 Atl. Rep. 554. 
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health was not good when the policy was procured, was inadmissible, 
as his death occurred over a year after the delivery of the policy, and 
all premiums due thereon had been paid. 


[For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.] 


INSURABLE INTEREST—AUNT AND NEPHEW. 


Where a man and wife took the seventeen year old nephew of the wife 
into their family to care for and educate him where he pursued his 
studies at their home under the instruction of the husband who was 
a practicing physician and the nephew lived with them for two months 
before taking out life insurance in favor of the wife and for a num- 
ber of months thereafter, the wife had an insurable interest in the 
nephew’s life. 


[For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.] 


ACTIONS—VERDICT. 


In an action on a life policy by the beneficiary who was an aunt of the 
insured, the justice instructed that to find a verdict for plaintiff the 
jury should be satisfied that the policy was actually the contract of the 
insured, and not of plaintiff, or of her husband, or that the beneficiary 
had an insurable interest in the life of the insured. Held, that the 
verdict of the jury for plaintiff must be regarded either as a finding 
that the policy was the contract of insured, or as a finding that plain- 
tiff had an insurable interest in his life. 


[For other cases, see Insurance, Dec. Dig. § 670.] 


ACTIONS—INSTRUCTIONS. 


In an action on a life policy the insurance company contended that the 
beneficiary who was insured’s aunt, did not have an insurable interest 
in the life of insured. The court instructed that if insured being of 
sound mind, and, acting in good faith, signed the applications sub- 
mitted in evidence, and defendant delivered the policy, then plaintiff 
was entitled to recover if she was the beneficiary, and if said insured 
died more than one year after the delivery of the policy, when all 
premiums due under said policy had been paid. The policy contained 
a provision making it incontestable after one year, if all premiums 
had been paid. Held, that the instruction was proper, the court hav- 
ing already explained its meaning in using the terms “acting in good 
faith,” by charging that, if insured in good faith procured the policy, 
he might make it payable to any one without regard to insurable in- 
terest, and if the policy was procured by the beneficiary no recovery 
could be had unless an insurable interest was proved, and that the 
jury should consider whether insured did make the application, 
whether the application was that of insured or of the beneficiary or 
her husband; that if it was the application of the insured, although 
he might have been advised to apply, still, if the advice was not suffi- 
cient to overcome his will, and the application was made by him as a 
free agent, then the jury should find for plaintiff, but if the application 
was not made by the insured, or his will was overcome by another, 
or the application was in fact made by the husband of the beneficiary, 
then they were to consider whether the beneficiary had an insurable 
interest in the life of insured, and, if she did not, their verdict should 
be for defendant. 


[For other cases, see Insurance, Cent. Dig. §§ 1777-1784; Dec. Dig. § 669.] 
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SCOTT VS. SOVEREIGN CAMP OF WOODMEN OF 
THE WORLD.* 


(Supreme Court of Iowa.) 


as SUICIDE OF MEMBER — BURDEN 


A fraternal beneficiary association, relying on the suicide to defeat liability 
on a certificate, has the burden of proof, 


{For other cases, see Insurance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


FRATERNAL INSURANCE—SUICIDE OF MEMBER—QUESTION 
‘OR JURY. 

Whether a member of a fraternal beneficiary association committed sui- 
cide, so as to avoid the certificate, which stipulated that it should be 
void on the member dying by his own hand, except by accident, held 
under the evidence for the jury. 


{For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


FRATERNAL INSURANCE—ACTIONS—EVIDENCE. 


A fraternal beneficiary association, seeking to defeat a recovery on a cer- 
tificate on the ground of the suicide of the member, may not show a 
general belief of bystanders and public officials, that the member had 
committed suicide, and, that no prosecution had been instituted against 
any one for murder. 


nae cases, see Insurance, Dec. Dig. § 818. Evidence, Dec. Dig. § 


FRATERNAL INSURANCE—SUICIDE OF MEMBER—EVIDENCE 
—ADMISSIBILITY. 


A fraternal beneficiary association seeking to defeat a recovery on a cer- 
tificate on the ground of the suicide of the member may prnduce any 
witness knowing facts warranting his belief in the theory o! suicide, 
and may prove the facts by the witness, but the facts cannot be sup- 
plemented by the belief of the witness as to the conclusion which 
must be drawn from them, since whether the facts are sufficient to 
justify an inference of suicide is for the jury. 

[For other cases, see Insurance, Dec. Dig. § 818. Evidence, Cent. Dig. 
$§ 2186-2195; Dec. Dig. § 472.] 


FRATERNAL INSURANCE—SUICIDE OF MEMBER—EVIDENCE 
—ADMISSIBILITY. 

On the issue whether a member of a fraternal beneficiary association 
committed suicide, evidence of his conversation over the telephone 
with his daughter shortly before his death, to the effect that he would 
return home soon, and that there were some clients in his office; but 
that he would be home in time to keep an engagement, was admissible, 
as bearing on his apparent state of mind, negativing the theory of 
suicide. 

[For other cases, see Insurance, Dec. Dig. § 818.] 


FRATERNAL INSURANCE—SUICIDE OF MEMBER—EVIDENCE 
—ADMISSIBILITY. 

Where, on the issue whether a member of a fraternal beneficiary associa- 
tion committed suicide, the evidence showed that he was found in 
his office on a Sunday evening, fatally shot, and that some person 
had been in his office late in the afternoon, and that his departure had 


* Decision rendered, Dec. 15, 1910. 129 N. W. Rep. 302. 
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not been observed prior to 6:30, when a witness left the building, the 
testimony of a witness that on the Friday preceding a third person 
had displayed a revolver that looked like the revolver found near the 
member’s body, and the testimony of another witness that the third 
person had threatened to kill the member, was admissible, when con- 
sidered together, to rebut the theory of suicide. 


[For other cases, see Insurance, Dec. Dig. § 818.] 


CLAVER ET AL VS. WOODMEN OF THE WORLD.* 
(Kansas City Court of Appeals. Missouri.) 


FRATERNAL SOCIETIES—LAW GOVERNING CONTRACTS. 

The general insurance laws of the state have no application to the con- 
tract of a fraternal society, authorized to do business in the state, con- 
tained in a death benefit certificate issued by it. 


{For other cases, see Insurance, Cent. Dig. §§ 1825, 1826; Dec. Dig. § 688.] 


WARRANTIES. 


Answers of an applicant for a death benefit certificate, in a fraternal 
society, expressly made waranties by the application and certificate, 
must be strictly true according to the intention of the parties, without 
regard to their materiality. 


[For other cases, see Insurance, Cent. Dig §§ 1859-1865; Dec. Dig. § 723.] 


LIFE INSURANCE—APPLICATION — QUESTIONS AS TO HE- 
REDITARY DISEASES. 

The question, in an application for a death benefit certificate in a fraternal 
society, “Have any of your parents or grandparents, uncles or aunts, 
been subject to consumption, cancer, gout, scrofula, insanity, or any 
other hereditary disease,” is intended to refer to only hereditary dis- 
eases, or diseases the tendency to contract which is hereditary; and is 
not intended to seek information as to insanity brought on by disease 
and senility, so that the answer “No” is truthful, notwithstanding the 
insanity of applicant’s mother so brought on. 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1863; Dec. Dig. § 723.) 


LIFE INSURANCE—APPLICATION—AMBIGUOUS QUESTIONS. 


If a question in an application for a death benefit certificate in a fraternal 
society, the answer to which is made a warranty, be ambiguous, it 
will be given the meaning most favorable to insured. 


[For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.] 


LIFE INSURANCE—SUICIDE—PRESUMPTION. 


The presumption in an action on a death benefit certificate, is that insured 
did not commit suicide, so that the insurer has the burden of over- 
coming it. 


[For other cases, s¢e Insuance, Cent. Dig. § 1999; Dec. Dig. § 817.] 


LIFE INSURANCE—SUICIDE—EVIDENCE. 


Evidence as to suicide in an action on a death benefit certificate held to 
make a case for the jury. 


[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 
* Decision rendered, Jan. 2, 1911. 133 8. W. Rep. 163. 
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OSBURN ET AL. VS. COURT OF HONOR.* 
(Springfield Court of Appeals. Missouri.) 


ACTION ON BENEFIT CERTIFICATE—PLEADING ESTOPPEL. 


In an action ona mutual benefit insurance certificate, the answer of de- 
fendant “that the death proofs furnished by claimants showed the 
cause of death to have been suicide,” followed by the statement “that 
the cause of the death was in fact suicide,” does not sufficiently plead 
estoppel of plaintiffs to prove that death was not due to suicide. 


[For other cases, see Insurance, Dec. Dig. § 815.] 


BENEFIT INSURANCE—STATEMENTS OR ADMISSIONS—BIND- 
ING FORCE. 


Statements or admissions by claimants under a mutual benefit insurance 
certificate, as to the cause of the death of assured, are competent 
prima facie evidence against them, in an action on the policy, where 
the issue was the cause of death, but are not conclusive. 


[For other cases, see Insurance, Dec. Dig. § 789.] 


mene Decision rendered, Nov. 10, 1910. Rehearing denied Jan. 9, 1911. 133 S. W. 
ep. 87. 


DUKE VS. EMINENT HOUSEHOLD OF COLUMBIAN 
WOODMEN.* 


(Supreme Court of Arkansas.) 


erie BENEFIT INSURANCE—ACTION—EVIDENCE—FOR- 


In an action on the policy of a fraternal order, evidence held to sustain a 
finding that insured was not so ill as to be mentally incapable of giv- 
ing instructions for the payment of dues. 


[For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.] 
* Decision rendered, Jan. 16, 1911. 133 S. W. Rep. 1028. 


ore 


THOMPSON VS. ROYAL NEIGHBORS OF AMERICA.* 
(St. Louis Court of Appeals. Missouri.) 


MISREPRESENTATIONS—EFFECT OF STATUTES. 

In absence of proof that defendant in an action ‘on a death certificate was 
a benevolent association as contemplated by statute, it could not 
defend for misrepresentations by insured as to facts which did not 
contribute to the death: since it must be presumed to be governed by 
Rev. St. 1909, § 6937, providing that no misrepresentation made in 


* Decision rendered, Dec. 30, 1910. 133 S. W. Rep. 146. 
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obtaining an insurance policy shall avoid it unless the matter’ misrep- 
resented actually contributed to the event on which the policy be- 
came payable. 


[For other cases, see Insurance, Dec. Dig. § 817.] 


ACTIONS—EVIDENCE—CHARACTER OF COMPANY. 


A recital in the certificate that insurer was a benevolent association was. 
not evidence of that fact. 


[For other cases, see Insurance, Dec. Dig. § 819.] 


CHARACTER OF INSURER—MODE OF DETERMINATION -- 
“BENEVOLENT ASSOCIATION.” 

Rev. St. 1909, § 7109, requires a benevolent association to be a corporation, 
society, or voluntary association, organized and conducted for the 
sole benefit of its members and their beneficiaries and not for profit, 
to have a lodge system with ritualistic form of work, and a repesent- 
ative form of government, making provision for payment of benefits 
for death to be derived from assessments collected from its mem- 
bers. Held, that the question whether an insurer was a benevolent 
association within the meaning of the statute was to be determined in 
part from the certificate of incorporation and in part from facts 
showing that its business was conducted in the manner prescribed by 
statute for benevolent associations, and if ‘an association did not 
have a lodge system or ritualistic form of work and did not pay bene- 
fits entirely from assessments, it would not be a benevolent associa- 
tion within the statute. 

[For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.] 


[For other definitions, see Words and Phrases, vol. 1, pp. 755-757.] 
LIFE INSURANCE. 


Whether a company is a life insurance company or a mutual benefit as- 
sociation doing business on the assessment plan, it is governed by the 
laws relating to life insurance companies, and not by those relating to 
benevolent associations. 


[For other cases, see Insurance, Dec. Dig. § 688.] 


LIFE INSURANCE—CAUSE OF DEATH. 

Where, though insured’s confinement at childbirth was followed by puer- 
peral septicemia she had begun to recover from that ailment, when 
pneumonia developed, causing her death, it cannot be said that her 
pregnancy and confinement contributed to her death. 

[For other cases, see Insurance, Dec. Dig. § 787.] 


LIFE INSURANCE — ACTIONS—MISREPRESENTATIONS —DE- 
eee PRECEDENT—DEPOSIT OF PRE- 

Under Rev. St. 1909, § 6940, providing that no defense based upon mis- 
representations in securing policies, shall be valid unless defendant 
at or before trial deposit in court for the benefit of plaintiff the pre- 
miums received on such policies, the amount of all the premiums re- 
ceived by the insurer must be deposited, and a deposit by check is not 
sufficient; the statute contemplating a deposit of lawful money in 
absence of waiver of a legal tender. 

[For other cases, see Insurance, Dec. Dig. § 809.] 


EPG, SP OURANCE ACTER een OF PREMI- 


An insurance company, defending an action on a life policy on the ground 
of misrepresentations in procuring the policy, must prove, as well as 
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plead, that it has deposited in court in legal tender all of the premiums 
paid by insured, as required by Rev. St. 1909, § 6940. 


[For other cases, see Insurance, Dec. Dig. § 817.] 


LIFE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 

In an action on a life policy, evidence held to sustain a finding that mn- 
sured was not pregnant when the application for the policy was made. 

{For other cases, see Insurance, Dec. Dig. § $19.] 








Fire.| German Fire Ins. Co. vs. Herbertson et al. 


FIRE. 


SUPREME COURT OF COLORADO. 


GERMAN FIRE INS. CO. OF PEORIA 


vs. 


HERBERTSON et a..* 


AVOIDANCE—WAIVER. 


An insurance policy contained a clause providing that unless otherwise 
agreed and indorsed on the policy, the policy would be void if_on a 
building on ground not owned in fee simple by the insured. Plain- 
tiffs owned an insured building, which was on leased ground, but the 
policy was secured through the regular agents of the company, which 
seemed to regard it as an old risk, and the agents, having written 
insurance on it before, made no inquiries as to the title to the 
ground, and no representations relative thereto were made, the 
application not being in writing, the agents apparently attaching no 
importance to the title, so that the plaintiffs remained in ignorance as 
to its materiality. The policy was issued, received, and paid for in 
good faith. Held that, under all the circumstances, the law imputed 
to the company a knowledge of the condition of the title to the ground, 
and it waived the provision relative thereto, when it issued the policy 
with such knowledge. 


[For other cases, see Insurance, Cent. Dig. § 1028; Dec. Dig. § 389.] 


Appeal from District Court, City and County of Denver; 
Booth M. Malone, Judge. 

Action by Mose Herbertson and another against the German 
Fire Insurance Company of Peoria. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 


SYLVESTER G. WILLIAMS, for Appellant. 
GrorcE K. ANprus, for Appellees. 
Musser, J. 

This is an action upon an insurance policy, insuring a building 
and stock of merchandise belonging to the plaintiffs against fire, 
and containing, among other things, the following provision: 
“This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if * * * the 
subject of insurance be a building on ground not owned by the 
insured in fee simple.” While the building was owned by the 
plaintiffs, it stood upon ground leased by them. No agreement 
covering this was indorsed on or added to the policy. The policy 
was obtained for the plaintiffs, through an insurance broker, from 
the regular agents of the company. No written application was 
made for it. No inquiry was made by the agents about the title 
to the ground, and no representations relative thereto were made 


* Decision rendered, Dec. 5, 1910. Rehearing denied, Jan. 3, 1911. 112 Pac. 
Rep. 660. 
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to them. There is no evidence or claim of any fraudulent con- 
cealment of facts in order to obtain the insurance. The agents, 
who represented several companies, had for several years before 
written insurance on this building in other companies for persons 
that owned it and leased the ground. One of the agents testified 
that he did not know the building was on leased ground. Their 
office seemed to regard it as an old risk with which they were 
familiar. For some reason, they regarded it as hazardous, and 
demanded and received from the plaintiffs increased premium for 
the insurance. The agents did not appear to attach any materi- 
ality to the question of title to the ground, and the plaintiffs re- 
mained in ignorance of any such materiality. The policy seems 
to have been issued, received and paid for in good faith, for the 
purpose of indemnifying the plaintiffs against loss of their build- 
ing and merchandise by fire. Under all these circumstances, the 
law imputes to the company a knowledge of the condition of the 
title to the ground and it waived the aforesaid provision in its 
policy issued with such knowledge. Such a conclusion is the only 
one consonant with correct business methods, and is supported by 
the weight of authority. Glens Falls Ins. Co. vs. Michael, 167 
Ind. 659, 74 N. E. 964, 79 N. E. 905,8 L. R. A. (N. S.) 708; Al- 
lesina vs. Toondon Ins. Co., 45 Ore. 441, 78 Pac. 392; Hall vs. 
Niagara Fire Ins. Co., 93 Mich. 184, 53 N. W. 727, 18 L. R. A. 
135, 32 Am. St. Rep. 497; Miotke vs. Mechanics’ Ins. Co., 113 
Mich. 166, 71 N. W. 463; Hanover Fire Ins. Co. vs. Bohn, 48 
Neb. 743. 67 N. W. 774, 58 Am. St. Rep. 719; Phenix Ins. Co: 
vs. Fuller, 53 Neb. 811, 74 N. W. 269, 40 L. R. A. 408, 68 Am. 
St. Rep. 637; Shary vs. Scottish Union, etc., Co., 136 Cay. 542, 
69 Pac. 253, 615; Dooly vs. Hanover Fire Ins. Co., 16 Wash. 155, 
47 Pac. 507, 58 Am. St. Rep. 26; Lancashire Ins. Co. vs. Mon- 
roe, Jefferson & Co., 101 Ky. 12, 39 S. W. 434; Philadelphia Tool 
Co. vs. British Am. Assur. Co., 132 Pa. 236, 19 Atl. 77, 19 Am: 
St. Rep. 596; Manchester Fire Assur. Co. vs. Abrams, 89 Fed. 
932, 32 C. C. A. 426. 

On behalf of the defendant, it is claimed that the plaintiff, after 
the.loss, committed fraud and false swearing, touching a matter 
relating to the subject of the insurance, contrary to another pro- 
vision of the policy. This matter was submitted to the jury under 
proper instructions. The jury found against the defendant upon 
sufficient evidence and that finding will not be disturbed. The 
judgment is affirmed. 

Judgment affirmed. 

Gabbert and Hill, JJ., concur. 








Silver vs. London Assurance Corporation. 


SUPREME COURT OF WASHINGTON. 


SILVER 
US. 


LONDON ASSUR. CORPORATION.* 


FIRE INSURANCE—POLICY--CONSTRUCTION. 

Under a fire insurance policy on a building occupied as a saloon which 
provided that the policy should be void if the building became vacant 
or unoccupied and so remained for 10 days, but did not state that the 
building should be devoted to saloon purposes, the occupanc} may be 
by a watchman acting under a sheriff under legal process. 


[For other cases, see Insurance, Cent. Dig. § 775; Dec. Dig. § 323.] 
CONSTRUCTION—“OCCUPIED AS A SALOON.” 


In a fire insurance policy, the words, “occupied as a saloon,” are words of 
description only, and do not mean that the building insured shall be. 
at all times conducted as a saloon. 


[For other cases, see Insurance, Cent. Dig. § 729; Dec. Dig. § 321.] 
[For other definitions, see Words and Phrases, vol. 6, pp. 4908-4909. ] 


POLICY—CONSTRUCTION—OCCUPATION. 

Where a fire insurance policy provides that it shall be void if the building 
insured is vacant or unoccupied, and so remain for 10 days, it is no 
defense that the building was not occupied continuously for 10 days 
previous to the fire if it was occupied when the loss occurs. If the 
loss occurred during the prohibited vacancy, there could be no re- 
covery, but reoccupancy revives the insurance. 


[For other cases, see Insurance, Cent. Dig. § 768; Dec. Dig. § 323.] 


POLICY—PLEADING. 

In an action on a fire insurance policy, which provided that it should be 
void if insured made any change in interest, title, or possession (ex- 
cept change of occupancy without increase of hazard), defendant 
cannot claim a change of occupancy increased the hazard without 
pleading the clause. 

[For other cases, see Insurance, Cent. Dig. § 1618; Dec. Dig. § 640.) 


FIRE INSURANCE POLICY—INCREASED HAZARD—EVIDENCE. 

In an action on a fire insurance policy, which provided that, in case of 
change of occupancy (except where the hazard was not increased), 
the policy should be void, the burden is upon the defendant to prove 
that the hazard was increased, and it will not be presumed to follow 
from the possession of an officer of the law. 

[For other cases, see Insurance, Cent. Dig. § 1655; Dec. Dig. § 646.] 


Department 1. Appeal from Superior Court, King County ; 
Wilson R. Gay, Judge. 

Action by Harry Silver against the London Assurance Corpo- 
ration. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


* Decision rendered, Jan. 11, 1911. 112 Pac. Rep. 666. 
L—vVol. XL.—31. 
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H. T, GRANGER and Frep G. CiarkE, for Appellant. 
HucuHes, McMicken, Dovett & Ramsey, for Respondent. 


Goss, J. 

This is a suit upon a fire insurance policy. There was a ver- 
dict and judgment for the plaintiff. The defendant has appealed. 

On the 4th day of February, 1908, the appellant issued to the 
respondent its policy of insurance for the term of one year from 
that date, whereby it insured him against loss by fire to an amount 
not exceeding $1,300 on two one-story frame buildings, each oc- 
cupied as a saloon. The two buildings were separated by a par- 
tition only, and were insured for $650 each. On the 28th day of 
June, 1908, both buildings were totally destroyed by fire. The 
appellant resists recovery upon two grounds: (1) It is alleged 
that the respondent did not own the property at the time the 
policy was issued or at the time of the fire, but that it was at all 
times owned by one Finkelberg, who on account of a bad fire 
record could not obtain insurance, and that for the purpose of 
obtaining the policy he conspired and agreed with the respondent 
to, and did, convey the property to him, and that the policy was 
taken for the benefit of Finkelberg; and (2) that the policy pro- 
vides, “This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * if 
a building herein described, whether intended for occupancy by 
the owner or tenant, be or become vacant or unoccupied, and so 
remain for ten days,” and that at the time of the fire both build- 
ings were vacant and unocupied, and had been unoccupied for a 
period of more than ten days. The reply denied the ownership of 
Finkelberg, denied that the buildings were vacant and unoccupied 
at the time of the fire, and admitted that the policy contained the 
provision quoted. 

It is earnestly insisted that the record discloses that neither of 
the buildings was occupied at the time of the fire. We think that 
there is evidence which warranted the jury in concluding that 
both buildings were occupied at that time. Kichinko, a witness 
for the respondent, testified that he had rented one of the build- 
ings for a saloon on Monday before the fire, which occurred the 
following Saturday night: that he cleaned and arranged it on 
Friday and Saturday; that he had the bar fixtures, stove, chairs, 
pool tables, glasses, cigars, and a barrel of soda in the building; 
that he had a license; and that he opened the place for business 
on Saturday, and made some sales. The sheriff had possession of 
the other building on a legal process, and had put a watchman in 
possession. The watchman testified that he had charge of this 
building in 1908; “I should judge along the beginning of June,” 
and that “I watched in there from ten to fifteen days. I am not 
sure. I ain’t certain of it,” and that, if he remembered correctly, 
it was unoccupied eleven or twelve days, but whether before he 
began watching or after his duties had terminated does not clearly 
appear. The jury was warranted in inferring from his testimony 
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that he began watching the building as late as the 6th or 7th of 
June, and that his duties ended fifteen days later, which would 
be less than ten days before the fire. It cannot therefore be ruled 
as a matter of law that he was not in possession within ten days 
before the date of the fire. 


The appellant, however, contends that, if the watchman was in 
charge of the building within ten days before the date of the fire, 
his possession was not such an occupancy as the contract and the 
law contemplates. The language of the policy, which is the same 
as to both buildings, is “$650 on the one-story frame building oc- 
cupied as a saloon.”” It is said that the word “occupied” should 
be given its ordinary and popular meaning, and, as applied to this 
building, means such occupancy as ordinarily attends or is exer- 
cised over a saloon building while being used as such. The vice 
of this position is that the policy does not provide that the build- 
ing shall be devoted to saloon purposes. The words ‘‘occupied as 
a saloon” are words of description only. As was said in Burling- 
ton Ins. Co. vs. Brockway, 138 Ill. 644, 28 N. E. 799: “If the 
company desired to make its liability contingent upon the con- 
tinued occupancy of the house as a dwelling, it would have been 
very easy and natural to have stated that among the other con- 
ditions expressed.” In that case the policy in describing the 
property insured used the words, “on the two-story shingle-roof 
frame building while occupied by assured as a store and dwelling 
house.” Some weeks before the fire, the building was abandoned 
as a dwelling, but continued to be occupied as a store until it 
burned. The policy provided, as in this case, that it should be 
void “if the premises hereby insured are or shall hereafter become 
vacant or unoccupied,” without notice, consent, etc. It was con- 
tended that the company undertook to insure the building only 
so long as it continued to be occupied both as a store and a dwell- 
ing, and in meeting this contention the court said that a provision 
in a policy will not be construed to be a continuing warranty un- 
less expressed in apt words. In Doud vs. Citizens’ Ins. Co., 141 
Pa. 47, 21 Atl. 505, 23 Am. St. Rep. 263, the tenant moved out 
of the house on Tuesday, the owner went to the house and stayed 
during Wednesday, placed a man in charge, went to her home and 
packed on ‘Thursday preparatory to moving into the house on 
Friday, and was prevented from doing so by the burning of the 
house on that day. Her offer to prove that she put a man in 
charge of the house on Wednesday, to remain until Friday, was 
denied. This was held to be error. See, also, Trader’s Ins. Co. 
vs. Race (Ill.) 29 N. E. 846; Stensgaard, etc., vs. National Fire 
Ins. Co., 36 Minn. 181, 30 N. W. 468; Shackelton vs. Sun Fire 
Office, 55 Mich. 288, 21 N. W. 343, 54 Am. Rep. 379; German 
Ins. Co. vs. Davis, 40 Neb. 700, 59 N. W. 698. In the Shackelton 
Case a watchman or overseer was in charge of the building when 
the fire occurred. This was deemed a sufficient occupancy. The 
appellant has cited a number of cases which, it contends, show 
that the possession of the watchman was not an occupancy within 
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the meaning of the policy. There is a conflict in the authorities, 
and an attempt to harmonize them would be futile. However, the 
facts in the cases cited differ so materially from the facts here 
that it may be said that they state no more than general princi- 
ples. Each case must be determined largely upon its own peculiar 
facts. Viewing the case from the standpoint of the object to be 
attained, viz., to guard against an increase of hazard, caused by 
nonoccupancy, it would seem to be a common sense view that the 
possession of a watchman, acting under a sheriff under legal 
process, would be such an occupancy as would satisfy the burden 
imposed by the policy upon the insured. The burden of proving 
that the buildings were unoccupied was upon the appellant. 

It is said that the court erred in instructing the jury that the 
building was not unoccupied while it was in charge of an officer 
of the law. In urging this view, the appellant relies upon an- 
other provision of the policy in the following words: “This en- 
tire policy unless otherwise provided by agreement indorsed 
hereon or added hereto shall be void if any change other than by 
the death of an insured take place in the interest, title or pos- 
session of the subject of insurance (except change of occupancy 
without increase of hazard) whether by legal process or judg- 
ment or by voluntary act of the assured or otherwise.” The 
point is not well taken (1) because the clause was not pleaded, 
and is therefore not an issue; and (2) there is no evidence that 
the change of occupancy increased the hazard. The burden was 
on the apellant to prove that fact. It will not be presumed to 
follow from the possession of an officer of the law. Hoover vs. 
Mercantile, etc., Ins. Co., 93 Mo. App. 111, 69 S. E. 42. In the 
cases cited by the appellant under this head, there was a change 
of title, and there were no exception clauses in the policies. The 
testimony shows that after the policy was issued both buildings 
were unoccupied for a period of more than ten days. As we have 
said, it also shows that one of the buildings was in the possession 
of a tenant at the time of the fire, and that there is no direct evi- 
dence that the other building was not in the possession of the 
watchman within ten days preceding that date. It is contended 
that a vacancy for the period of ten days terminates the policy, 
and that its operative force is not restored by a reoccupancy. 
Several authorities are cited which support that view. The ques- 
tion, however, is no longer an open one in this state. In Port 
Blakely Mill Co. vs. Springfield F. & M. Co., 110 Pac. 36, this 
court, after an exhaustive review of the cases, announced the 
rule that a provision in a policy of insurance to the effect that the 
policy shall be void upon the doing of a prohibited act or the 
failure to do an act agreed to be performed by the insured only 
suspends the operation of the policy while the condition is broken, 
and has nd application to a loss occurring at a time when there 
is no breach of the contract. Among others, the following au- 
thorities are cited to support the text: Hinckley vs. Germania 
Fire Ins. Co., 140 Mass. 38, 1 N. E. 737, 54 Am. Rep. 445; Ins. 
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Co. vs. Pitts, 88 Miss. 587, 41 South. 5, 7 L. R. A. (N. S.) 627, 
117 Am. St. Rep. 756; Athens Mutual Ins. Co. vs. Toney, 1 Ga. 
App. 492, 57 S. E. 1013; Traders’ Ins. Co. vs. Catlin, 163 IIL. 
256, 45 N. E. 255. 35 L. R. A. 595; Born vs. Home Ins. Co., 110 
Iowa, 379, 81 N. W. 676, 80 Am. St. Rep. 300; Warehouse Co. 
vs. Ins. Co., 76 S. C. 76, 56 S. E. 654, 10 L. R. A. (N. S.) 736, 
121 Am. St. Rep. 941. 

In the Hinckley Case the insurance company sought to defeat 
a recovery because the insured conducted a saloon business with- 
out a license for a short time. He had a license when the policy 
was issued and when the fire ocurred. The property insured was 
saloon equipment, furniture, fixtures, and stock. In considering 
this contention the court said that the word “void,” as used in 
policies of insurance, does not signify under all circumstances an 
absolute and permanent avoidance of a policy which has begun to 
run, but that it may be held to mean a temporary suspension of 
liability ; and, quoting from 1 Phillips on Insurance, § 975: “To 
carry it further is to inflict a penalty upon the assured, and de- 
cree a gratuity to the insurer, who is thus permitted to retain the 
whole premium when he has merited but part of it.” In the 
Pitts Case, while the policy was in force, the premises were va- 
cant at one time for more than ten days, but were occupied when 
the fire occurred. The policy provided that it should be void if 
the building “be or become vacant or unocupied and so remain for 
ten days.” The court said: that, if the loss had occurred during 
the prohibited vacancy, there could be no recovery; but that 
occupancy revived the insurance, and that any other rule would be 
a harsh construction of a technical word. In the Toney Case it 
was held that the policy was suspended during the period of the 
prohibited vacancy, and revived by reoccupancy. The court said: 
“But we place our decision squarely on the proposition that the 
violation of the condition as to vacancy in this case in no wise 
contributed to the loss. The increased hazard existed while the 
house was vacant, and when the house was reoccupied the danger 
from vacancy was terminated, and the policy again attached and 
became of binding effect.” 

The point is made that the court erred in sustaining an objec- 
tion to a question put to a witness as to Finkelberg’s fire record, 
and in denying the appellant the right to cross-examine the re- 
spondent as to his knowledge of that fact. These contentions 
have no force, in view of the fact that the jury necessarily found 
that the respondent was the owner of the property. The court 
instructed the jury that, if they believed that the respondent and 
Finkelberg conspired to conceal the true ownership of the prop- 
erty, that it was placed in the name of the respondent for that 
purpose, and that the policy was issued with that fact concealed, 
there could be no recovery. Moreover, the appellant offered evi- 
dence that Finkelberg had a bad fire record, and the respondent 
offered no countervailing evidence. The question put to the 
respondent was not proper cross-examination. If Finkelberg had 
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a bad fire record, that was a part of the affirmative defense, and 
could not be established upon the cross-examination of the re- 
spondent. The real issue under this defense was, whether the 
respondent owned the property. If he did, the good or bad fire 
record of Finkelberg would be a matter of no concern to the ap- 
pellant. 

The court, in instructing the jury, said: “Now, coming to the 
other branch of this case which the defendant relies on or has 
pleaded,” etc. It is said that the language quoted conveyed the 
impression to the jury that the other defenses pleaded were im- 
material. It is obvious that the statement was merely intro- 
ductory to another phase of the case upon which the court desired 
to mstruct. 

The view we have taken of the facts of the case makes it un- 
necessary to deteriziine whether the vacancy of one of the build- 
ings for more than ten days before the fire would defeat a re- 
covery on either,or both buildings, and also the technica! mean- 
ing of the words “if a building herein described” becomes vacant 
or unoccupied. 

The judgment is affirmed. 

Rudkin, Fullerton, Parker, and Mount, JJ., concur. 


COURT OF CIVIL APPEALS OF TEXAS. 


NATIONAL UNION FIRE INS. CO. 
Us. 
DORROH.* 


FIRE INSURANCE—FORFEITURE. 


A fire policy stipulating that it shall be void if insured, without notice, 
shall procure other insurance in excess of the amount of concurrent 
insurance allowed, is not invalidated by insured procuring other in- 
surance in excess of the concurrent insurance allowed, where the 
agent of insurer effecting the original insurance had notice of the 
additional insurance and consented thereto, though he did not indorse 
on the original policy a consent for additional insurance, though re- 
quested so to do. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


FIRE POLICY—VALIDITY. 

Where insured erroneously believing that a prior fire policy had termi- 
nated, procured a new policy, the erroneous belief was merely col- 
lateral and not an essential element of the contract evidenced by the 
new policy, and the new policy was valid. 

[For other cases, see Insurance, Dec. Dig. § 138.] 








ans. Decision rendered, Dec. 22, 1910. On rehearing, Jan. 19, 1911. 183 S. W. Rep. 
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FIRE INSURANCE—CONTRACTS—VALIDITY. 


A stipulation in a fire policy that it shall be void on insured procuring, 
without notice, additional insurance, whether valid or not, includes an 
invalid additional policy, and is enforceable. 


[For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 336.] 


[FIRE POLICY—ADDITIONAL INSURANCE—EFFECT. 


An original fire policy stipulated that it should be void on insured procur- 
ing additional insurance, valid or invalid, in excess of concurrent in- 
surance allowed. Insured, under the mistaken belief that other in- 
surance, within the amount of the concurrent insurance allowed, 
had expired, procured a new policy, but because the other insurance 
was in force, the new policy exceeded the amount of concurrent in- 
surance allowed. Held, that the original policy was invalidated by the 
procurement of the new policy. 


[For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec .Dig § 336.] 


FIRE POLICY—ADDITIONAL “INSURANCE—EFFECT. 


Where an original fire policy was invalidated by insured procuring a new 
policy in excess of the amount of concurrent insurance allowed, the 
cancellation of the new policy after a fire did not prevent a forfeiture 
of the original policy. 


[For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.] 


Error from District Court, Upshur County; R. W. Simpson, 
Judge. 

Action by J. M. Dorroh against the National Union Fire Insur- 
ance Company. There was a judgment for plaintiff, and defend- 
ant brings error. Reversed and rendered. 

This suit was brought to recover on a policy of insurance 
against loss by fire on a certain buiiding and on office furniture 
and fixtures and a bank vault. The building and the furniture 
and fixtures were destroyed, and the bank vault badly damaged, 
by a fire occurring on January 8, 1909, during the existence of the 
policy. The evidence warrants a recovery by the insured unless 
the policy was avoided by overinsurance. The policy sued on 
contains the condition that the entire policy shall be void if, 
without notice, the insured shall “make or procure any other con- 
tract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” The amount of concurrent in- 
surance permitted by the policy was $10,000, as follows: $9,500 
on the building, and $500 on furniture and fixtures. The defense, 
among others relied on, was that defendant in error obtained fur- 
ther insurance on the same property, without consent or knowl- 
edge of the insurance company, in a sum in excess of the limit 
which had been prescribed and permitted in this policy, and for 
that reason had forfeited all right to recover on the policy sued on. 
The reply to this defense of overinsurance was, first, by general 
denial; second, that the agent effecting the insurance sued on was 
given notice of the additional policy in the Orient Insurance Com- 
pany for $1,000 on furniture and fixtures at the time it was taken 
out, and did not object; third, that the policy issued by the Hart- 
ford Fire Insurance Company for $2,000 on the building was 











486 Insurance Law Journal Vol. 40. { Mar., 1911. 


issued by mutual mistake of fact of himself and the agent of that 
company that a policy for a like sum in the Royal Exchange As- 
surance Company had expired on November 13th previous, and 
that such policy was issued and intended to take the place of the 
policy believed at the time to have expired, and with the intent 
and purpose only of having a renewal thereof, and that as soon 
as it was discovered that the said Royal Exchange policy had not 
in fact expired the Hartford policy was returned to that com- 
pany and never took effect as a contract of insurance; fourth, 
that the other policies issued by Cook & Raines as agents were 
renewal policies and not requested or authorized by insured’s 
knowledge or consent, and were returned to such agents with his 
objection to receiving them. The evidence shows that the Cook 
& Raines policies were not issued by procurement or consent of 
defendant in error, and were never effective by any agreeement. 
There is no point, however, made here as to these latter policies, 
and therefore they do not enter into the appeal. The other two 
policies in question were issued subsequent to the policy sued on. 
The evidence offered by the insured in support of his answer 
thereto sufficiently appears below. ‘There was trial to a jury, and 
a verdict in favor of the insured. 


WitL1aM THompeson, Gro. S. Wricut, and I. D. Fow er, for 
Plaintiff in Error. 
WarreEN & Briccs and J. P. Harr, for Defendant in Errov, 


Levy, J. (after stating the facts as above). 

The policy sued on provides against other insurance without 
notice or consent, “whether valid or not.” The insurance com- 
pany contends that according to the evidence it was conclusively 
established that the insured violated this condition of the policy, 
and that the court erred in not peremptorily instructing the jury 
as requested by it. It appears that the insured subsequently ob- 
tained a policy from the Orient Insurance Company for $1,000 
on furniture and fixtures, and a policy from the Hartford Fire 
Insurance Company for $2,000 on the building. These two poli- 
cies are on the sathe property, and exceed by that sum the limit 
which had been prescribed and permitted in concurrent insurance 
by the policy sued on. These facts are not denied. The two 
policies present dissimilar questions for ruling, and are here con- 
sidered separately. 

The reply to the defense of overinsurance in the policy in the 
Orient Insurance Company for $1,000 on furniture and fixtures 
was that the agent of plaintiff in error who effected the insurance 
had notice and knowledge that it was taken out. There is affirm- 
ative testimony on the part of the insured that he informed Per- 
due, the agent of the plaintiff in error, of the particular additional 
insurance at the time it was taken out, and asked for the indorse- 
ment of the permit. On direct examination Perdue says he did 
not have notice of this additional insurance prior to the fire, but 
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on cross-examination he says he “might be mistaken about that. 
I have no recollection of his ever saying anything to me about it.” 
The consent was not indorsed on the policy, it appears. But this 
omission is accounted for in the fact that Perdue, according to 
the several policies issued by him and where a permit for other 
insurance was admittedly granted, did not indorse such permit 
on them. Evidently an issue was there presented for decision of 
the jury. If it was true that the agent had proper notice of this 
particular additional policy, then the policy sued on was not 
avoided, so far as this policy is concerned. 

The replication to the defense of overinsurance in the Hartford 
Fire Insurance Company for $2,000 on the building was that it 
was issued by mutual mistake of fact on the part of the insured 
and the insurance agent that a policy for a like sum in the Royal 
Exchange Assurance Company had expired on November 13th 
previous, and that the said policy was taken out and issued in 
place of the policy believed at the time to have expired, and with 
the purpose and intent only of having a renewal thereof in the 
Hartford policy, and that, as soon as it was discovered that the 
said Royal Exchange policy had not in fact expired, the Hartford 
policy was returned to that company and never took effect as a 
contract of insurance. It appears that on Monday, January 4, 
1909, T. L. Prothro, agent of the Hartford Company, solicited 
insurance of the insured’s son, who was managing the business 
for his father, and the son agreed that Prothro could write some 
insurance when an expiration of any present policy then held 
occurred, provided his father consented. Prothro knew there 
were policies in other companies on the properties, but was not 
the agent of the other companies. On Tuesday, January 5, 1909, 
Prothro wrote up the policy, and delivered it to the defendant in 
error. The fire that destroyed the property occurred on January 
8, 1909, and originated in a store occupied by another, spreading 
to this property. According to the testimony of the son of the 
insured, it appears that on Tuesday morning, while casually look- 
ing at the policies held by his father, he noticed that the Hartford 
policy was indorsed on the back, “Expires Nov. 13, 1908,” and 
from that fact believed it had expired and desiring that amount 
of insurance to take its place, he went over to Prothro’s office, and 
informed him that one of the policies had expired and he could 
write another. He says, “Prothro then went to the store, and 
father was there, and I showed him the expiration date, accord- 
ing to the indorsement, and told him I was going to let Prothro 
write one in its place, and he said it was agreeable to him.” “Pro- 
thro and I,” he says, “then were at the time looking at the several 
policies on the building, for the expiration dates on them; and 
the indorsement on the Royal Exchange policy marked to ex- 
pire on November 13th was shown him, and he read it, and after 
he read I then told him to go ahead and write a policy in its place 
for that amount on the building as it covered.” This evidence is 
corroborated by the witness Holland. It was the insured’s inten- 
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tion, he says, to take out this insurance in place of the Royal Ex- 
change policy, under the belief that it had in fact expired, and he 
would not have taken it out if he had not believed the other policy 
had expired. It appears from the evidence that the Royal Ex- 
change policy did not in fact expire until November 13, 1909. It 
does not appear from the record who made the indorsement on 
the back of the policy, but this fact is not important here. The 
insured admits that his son was authorized to act for him. The 
son of the insured testified that the policies were kept in a safe, 
and that shortly after the fire, in looking over the policies, he for 
the first time discovered the mistake as to the expiration date of 
the Royal Exchange policy, and notified Prothro of the fact of the 
mistake, and showed him the policy. Prothro claimed this notice 
was given him on the 14th inst. It appears that on January 14th, 
after the fire on the 8th, an adjuster of the Royal Exchange Com- 
pany, together with Prothro, the agent, came to the residence of 
the insured. It does not appear on whose request, or why, the 
‘ adjuster came. The insured says that when they came to his 
house ‘“Prothro told me his (speaking of the adjuster) name was 
Miller, and that he was an adjuster for the Hartford Insurance 
Company, and that we had taken the Hartford policy out by mis- 
take and they wanted to have it corrected. At the time they were 
there I made an explanation as to how the policy came to be is- 
sued,” and the insured further stated that he then and there made 
no claim under it. The son testified that the policy “was 
then turned over to Mr. Miller in my _ father’s parlor. 
The circumstances under which that policy had been is- 
sued were explained to Mr. Miller.” Prothro admits that 
the policy was surrendered to Miller, and, further, that 
the insured made the statement to the adjuster that he 
did in his presence, and that he remained silent and said 
nothing concerning the statement. ‘The testimony of Prothro 
further goes to show that the prior policy in question was exam- 
ined at the time of taking out the second policy in question by him 
and the son, and it was known that it had not expired, and there 
was concurrent insurance allowed by including that prior policy, 
and there was no mistake that it had expired at the time. Taking 
only the testimony offered by the insured, it is seen, there was a 
misapprehension on his and the agent’s part as to the expiration 
of the prior policy in the Royal Exchange, and there was no in- 
tentional taking out of, and it was not relied on as, additional 
insurance over the limit prescribed and permitted in the policy 
sued on. In the proper case, where there is disputable ground 
in the evidence as to mutual mistake, it would no doubt be error 
to give a peremptory instruction to the jury. But in measuring 
the rights of the parties under the prior policy in this case, is the 
fact of mutual misapprehension as to the expiration of the prior 
policy sufficient legal ground to avoid the second policy ab initio? 
The bare fact that the prior policy had not expired was not an es- 
sential element of the contract that insured’s son and Prothro 
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were making. The insured’s willingness to enter into such con- 
tract was perhaps caused by his erroneous belief that his prior 
policy had expired. But such erroneous belief was merely an 
impression in relation to a fact entirely collateral to the contract 
being entered into with Prothro. If the fact in question is col- 
lateral, and not an essential element of the contract being made, 
then the mistake is clearly inoperative, and a contract, though 
induced by reason thereof, is, as a matter of law, perfectly en- 
forceable and valid. A mistake as to a collateral fact, not amount- 
ing to fraud or misrepresentation of the adverse party, it is 
said, is “an error for which the law furnishes no relief.” 1 Page 
on Contracts, § 155. If, therefore, the second policy in question 
ever became effective as a contract of insurance, and we think it 
must be said it did, then it follows by the terms of the policy sued 
on that it was invalidated by the consummation of the second con- 
tract of insurance. East Texas Fire Ins. Co. vs. Blum, 76 Tex. 
653, 13 S. W. 572; Ins. Co. vs. Flippen, 4 Tex. Civ. App. 576, 23 
S. W. 550; Ins. Co. vs. Storm, 6 Tex. Civ. App. 390, 25 S. W. 
318; Ins. Co. vs. Prather, 25 Tex. Civ. App. 446, S. W. 89. And 
even if it could be said that the parties were dealing under a mu- 
tual mistake in respect to the fact in question, and it entered into 
the contemplation of both parties as a condition to their assent for 
the second policy, and it was invalid, it must still be ruled, as a 
matter of law in this case, that the prior policy was avoided by 
the fact, which was admitted to be true, of the procurement of 
the second policy. The condition “whether valid or not” includes 
an invalid or void policy, and is enforecable. Wilson vs. A‘tna 
Ins. Co., 12 Tex. Civ. App. 512, 33 S. W. 1085. It appears that 
the second policy was canceled by the parties after the fire. But 
this fact would not prevent the working of a forfeiture, in the 
absence of a waiver, which was not here pleaded, because the 
condition of the policy made it void, if the insured without con- 
sent shall “make or procure any other contract of insurance,” than 
already permitted. And prior to its cancellation there necessarily 
was valid insurance in violation of the condition of the policy 
sued on. In Replogle vs. Ins. Co., 132 Ind. 360, 31 N. E. 947, it 
is said that a policy containing a condition making it void in case 
of other insurance without consent, is rendered void by the ob- 
taining of additional insurance without consent, though such 
other insurance may not be in force at the time of loss. And this 
is in harmony with the rationale of the rule which forbids exces- 
sive insurance. The primary purpose of inserting conditions in a 
policy against other insurance than permitted is to protect the 
company from the hazard of overinsurance. The insured must 
carry some of the risk. “It aims,” it has been said, “to secure the 
continual vigilance and co-operation of the owner in preserving 
the property and to compel him to maintain such an interest in, 
and relation to, the property as to have no motive for the relaxa- 
tion of his care over it.” It is, therefore, of value and permissible 
to so contract as to fully secure the purpose and policy aimed 
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against overinsurance. That the insured, in good faith, and not 
intentionally and knowingly to overinsure, took out the second 
policy, will not justify or excuse the procuring of the second 
policy in violation of the terms of the first policy. The motive is 
immaterial, and cannot excuse the breach of a contract. In Ins. 
Co. vs. Kittle, 39 Mich. 51, with a clause similar to the one in 
question, it is said that belief that the original policy was invalid 
will not justify the taking out of additional insurance which is 
not consented to. In Sugg vs. Ins. Co., 98 N. C. 143, 3 S. E. 732, 
with the same clause as here, it was held that forgetfulness of the 
existence of a prior policy afforded no excuse or defense. It 
must be here said, we think, that it conclusively appears that 
under the terms of the policy sued on it was avoided by the con- 
summation of the policy in the Hartford Company for $2,000 on 
the same building; and because of that fact, that the court erred 
in not directing a verdict for the insurance company. 

The insurance company has tendered the sum of $43.75, and 
asks that judgment be awarded against it in that sum, as being 
the amount of premium due the insured in cancellation of the 
policy, and there is no question made as to its correctness. The 
judgment of the trial court is therefore reversed and here 
rendered for the plaintiff in error as to the suit of defendant 
in error for loss by fire, and in favor of defendant in error 
against plaintiff in error for $43.75, and defendant in error to 
pay all costs of the district court and of this court. 


On Rehearing. 


The case of Ins. Co. vs. Fordtran, 128 S. W. 692, is not in 
conflict with the ruling here. There the policy in the Glens 
Falls Insurance Company actually expired on December Ist be- 
fore the fire, and the agent of that company entered a renewal of 
the same. The renewal was without the knowledge or request of 
Fordtran, and was entirely the doing of the agent. The agent 
retained possession of the policy, and did not notify Fordtran of 
the renewal until after the loss. On this evidence it was held 
“that at the time of the fire Fordtran had contracted no insurance 
upon the property, except that represented by the policy of the 
defendant.” On the same principle and facts it was ruled in the 
instant case that the Cook & Raines policies did not show overin- 
surance, because they were never effective by any agreement. 
The case of Phoenix Ins. Co. vs. Hague, 34 S. W. 654, likewise is 
distinguishable on the facts in the instant case. 

The motion for rehearing is overruled. 
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LEVI 


US. 


PALATINE INS. CO.* 













NOTICE OF LOSS — STATUTORY PROVISIONS — IMPLIED 
WAIVER. 

Under section 6, c. 170, Pub. St. 1901, requiring notice in writing by the 
insured in case of loss or damage to property insured, if the list fur- 
nished the local agent was not a technical compliance with the law, 
any defect therein might be waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1367-1373; Dec. Dig. § 555.] 


NOTICE OF LOSS — STATUTORY PROVISIONS—STATEMENT 
OF LOSS—CONDITION PRECEDENT TO RECOVERY. 


Chapter 170, Pub. St. 1901, is in conflict with the requirements of a sworn 
statement of loss or appraisal by referees, and compliance with either 
of these requirements is not a condition precedent to the maintenance 
of a suit on the policy. 

[For other cases, see Insurance, Cent. Dig. § 1521; Dec. Dig. § 612.] 


ACTION ON POLICY—SUBMISSION TO APPRAISAL. 

Where a refusal by insured to enter upon an appraisal by referees within 
the time limit, though required by the policy, does not defeat an action 
on the policy, the fact that the insurance company was prevented from 
applying for referees before the expiration of the time by a sale of a 
portion of the goods by insured is immaterial. 

(For other cases, see Insurance, Cent. Dig. § 1435; Dec. Dig. § 578.] 


DUTY OF INSURED AFTER LOSS—PROVISIONS OF POLICY. 

A provision in a fire insurance policy that, if the property is exposed to 
loss or damage by fire, the insured shall make all reasonable exertions 
to save and protect the same applies only to property threatened by 
fire, and not to property damaged thereby, and calls for no particular 
conduct by the insured to minimize a loss after a fire; but for any loss 
or damage to the property of insured, caued by his negligence in caring 
for the property after a fire, there can be no recovery on a policy in- 
suring against fire loss only. 

{For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 505.] 


DUTY OF INSURED AFTER LOSS—ESTOPPEL OR WAIVER AS 
TO DEFECTS. 

Where plaintiff followed the instructions of defendant’s local agent in 
caring for goods damaged by fire, the course being what good judg- 
ment dictated, and in the absence of complaint of defendant’s special 
agent at the time of inspecting the goods and appraising the dam- 
ages together with the fact that plaintiff was instructed that, if she 
declined defendant’s offer in payment for the goods damaged, she 
would be obliged to sue the company, the defendant insurance com- 
pany, waived any right it may have had to a different course in the 
treatment or “conditioning” of the goods damaged. 


[For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 505.] 
78 Atl. Rep. 617. 













































* Decision rendered, Dec. 6, 1910. 
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j yaaa from Superior Court, Rockingham County, Pike, 
udge. 

Action by Kate Levi against the Palatine Insurance Company. 
Verdict for plaintiff, and defendants except. Exceptions over- 
ruled. 


Assumpsit, upon a fire insurance policy for $400 upon the 
plaintiff’s stock in trade, consisting of dress goods and shoes, 
which was damaged by smoke and water on September 6, 1909. 
Trial by jury, and verdict for the plaintiff. The defendants 
moved for a nonsuit on the grounds that the plaintiff failed to 
show a compliance with the terms of the policy with respect to 
proof of loss and conditioning; that there was no evidence that 
the plaintiff made any effort to “condition” the goods, “to get 
them back into as good condition as she could”; and that the 
plaintiff sold or disposed of a material part of the goods claimed 
to be damaged before the expiration of the time within which the 
defendants had a right to ask for an appraisal. The motion was 
denied, and the defendants excepted. 

There was evidence that shortly after the fire the plaintiff gave 
the defendants’ local agent a written list of the goods damaged, 
and that they were promptly informed of the loss. September 
llth, their agent for the purpose examined the damaged goods 
and fixed the loss at a sum less than the plaintiff would accept, 
and upon her refusal, the defendants’ adjuster told her that if she 
declined to acept the offer, she would be obliged to sue the com- 
pany. 

The provisions of the policy relied on are as follows: “In case 
difference of opinion shall arise as to the amount of any loss un- 
der the policy other than on buildings totally destroyed, unless 
the company and the insured shall, within fifteen days after notice 
of the loss, mutually agree upon referees to adjust the same, 
either party may, upon giving written notice to the other, apply 
to a justice of the Supreme Court, who shall appoint three ref- 
erees, one of whom shall be thoroughly acquainted with the kind 
of property to be considered, and their award in writing, after 
proper notice and hearing, shall be final and binding on the 
parties. In case of any loss or damage under this policy, a state- 
ment in writing, signed and sworn to by the insured, shall be 
forthwith rendered to the company, setting forth the value of the 
property insured, in detail, the interest of the insured therein, all 
other insurance thereon, the purposes for which and the persons 
by whom the building insured, or containing the property insured, 
was used, and the time at which and the manner in which the fire 
originated, so far as known to the insured. The company may 
also examine the books of account and vouchers of the insured, 
and make extracts from the same, and shall have access to the 
premises and property damaged. It is moreover understood that 
there can be no abandonment of the property insured to the com- 
pany, and that the company shall not in any case be liable for more 
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than the sum insured, with interest thereon from the time when 
the loss shall become payable as hereinafter provided.” 


Pace, BartLeTr & MitcHEeLt and Ernest L. Gupriiy, for 
Plaintiff. 
KELLEY, Harpinc & Harcu, for Defendants. 


Parsons, C. J. 

If the list furnished the local agent was not a technical com- 
pliance with section 6. c. 170, Pub. St. 1901, requiring notice in 
writing by the insured to the secretary, a director, or an agent of 
the insurer in case of loss or damage to property insured, any 
defect therein might be waived. Gleason vs. Ins. Co., 73 N. H. 
583, 64 Atl. 187; Perry vs. Ins. Co., 67 N. H. 291, 296, 33 Atl. 
731, 68 Am. St. Rep. 668. The question of waiver was submitted 
to the jury without objection, so far as appears, to the insuffi- 
ciency of the evidence to sustain a finding for the plaintiff, and 
none is taken here. The requirements of a sworn statement of 
loss and appraisal by referees are in conflict with chapter 170, 
Pub. St., and compliance with either is not essential to the main- 
tenance of a suit upon the policy. Gleason vs. Ins. Co., supra; 
Franklin vs. Ins. Co., 70 N. H. 251, 47 Atl. 91. 

If refusal to enter upon or continue an appraisal by referees, 
when required by the insurer within the time limited, does not 
defeat the action, an act which indicates the insured’s intention not 
to enter into such submission, or renders the proceeding impos- 
sible, cannot have that effect. As the defendants could not have 
compelled the insured to enter upon a submission to referees, if 
they had applied for the same within the time limited, the fact 
(if it be one) that they were prevented from applying for ref- 
erees by the sale of a portion of the goods before the expiration 
of that time is immaterial. There was evidence from which it 
could be found that the defendants had all the opportunity for and 
made all the examination they desired, as to the injury to the 
goods insured. 

The defendants’ claim that the plaintiff was bound, as to the 
goods damaged, “to get them back into as good condition as she 
could” is not based upon any express provision of the policy to 
that effect. If the word “condition” had acquired in insurance 
circles the meaning attributed to it in the motion for a nonsuit, 
the parties to this policy made no use of it. The stipulation said 
to be found in the standard form of policy, “if the insured prop- 
erty is exposed to loss or damage by fire, the insured shall make 
all reasonable exertions to save and protect the same,” by its 
terms applies to property threatened with injury by fire, not to 
property which has been damaged thereby. The policy insured 
against loss or damage by fire. If the plaintiff lost by reason of 
her negligence in care of the goods after the fire, she could not 
recover of the defendants damages therefor. There was, however, 
evidence that the plaintiff endeavored to follow the directions of 
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the defendants’ local agent as to the care of the goods, and that 
the course followed was what good judgment dictated. It could 
also have been found, from the action of the special agent in in- 
specting the goods and appraising the damage, the absence of 
complaint, the time, and the course which the plaintiff was in- 
structed she must pursue, if she refused to accept the sum offered, 
that the defendants waived such right as they had, if any, to any 
different course in the treatment (“conditioning”) of the goods 
than had been pursued. 

As the case is brought here, it must be assumed, in the absence 
of exception to the charge, that all issues that could be raised on 
the evidence were raised and properly submitted to the jury, and 
were found for the plaintiff by the verdict for her. 

Exception overruled. All concurred. 


SUPREME COURT OF WISCONSIN. 


CLUTE et AL. 


US. 


CLINTONVILLE MUT. FIRE INS. CO. er at.* 


GASOLINE CLAUSE—VIOLATION—“KEPT OR ALLOWED.” 


Where five gallons of gasoline ordered by one of the plaintiffs for use at 
his home was delivered at the insured factory while the buyer was out, 
and, when he returned shortly thereafter, he directed it to be set out- 
side, where it remained for an hour, when it was taken away, the 
presence of gasoline under such circumstances was not a violation of 
the clause in the policy insuring the factory that gasoline should not 
be kept or allowed on the premises as a matter of law. 


[For other cases, see Insurance, Cent. Dig. §§ 1740, 1741; Dec. Dig. § 668.] 


FIRE POLICY—GASOLINE CLAUSE—INSTRUCTION. 


Where, in an action on a fire policy, it was claimed but not conclusively 
established that the fire resulted from an explosion of gasoline, an 
instruction that the prohibition against keeping or allowing gasoline 
to be kept on the premises meant more than a mere casual taking of 
gasoline on the premises and removing it soon after, and that the 
burden was on defendant to show by a fair preponderance of the 
evidence that plaintiff exposed the property insured to the additional 
hazard of habitually keeping gasoline on the premises for a consider- 
able time, was not erroneous as in effect charging that there would be 
no violation of the policies, though gasoline was permitted to remain 
on the premises from the time it was delivered there without the 
knowledge of one of the plaintiffs to be used elsewhere until the fire 
occurred. 

[For other cases, see Insurance, Cent. Dig. § 1776; Dec. Dig. § 669.] 


~® Decision rendered, Jan. $1, 1911. 129 N. W. Rep. 661. 
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AMENDMENT TO CONFORM TO PROOF—DISCRETION. 


Proofs of loss on certain policies were made 6n the basis of a salvage of 
$976.25. On payment being denied, suit was brought, the complaint 
demanding damages on the basis of the proofs of loss. On the trial 
evidence was introduced without objection that the loss was total, and 
was practically uncontradicted. The jury found the loss total, and 
assessed damages accordingly, and after verdict, plaintiffs moved to 
amend their complaint to conform to the proofs. Held that, in the 
absence of any showing that defendants were misled or placed at a 
disadvantage by the averments of the complaint, the court might 
properly allow the amendment in its discretion. 


{For other cases, see Insurance, Cent. Dig. $§ 1587, 1613; Dec. Dig. § 
643. ] 


OWNERSHIP OF GOODS—EVIDENCE. 


Where a stock of insured goods had been almost entirely purchased from 
the W. B. Company, and defendant, in an action on the policy, averred 
that the goods still belonged to that company and that plaintiffs were 
not the sole and unconditional owners thereof, statements made by 
the W. B. Company to a bank showing the aggregate amount of its 
accounts receivable at a time subsequent to the sale of the goods to 
plaintiffs were inadmissible on the issue of ownership, in the absence 
of other testimony contradicting plaintiff’s direct testimony that they 
were the owners of the goods, etc. 


[For other cases, see Insurance, Cent. Dig. §§ 1678, 1679; Dec. Dig. § 653.] 


Appeal from Circuit Court, Winnebago County; George W. 
Burnell, Judge. 


Action by Louis E. Clute and others against the Clintonville 
Mutual Fire Insurance Company and others. Judgment for plain- 
tiffs, and defendants appeal. Affirmed. 


This action was brought to recover for fire loss under policies 
of insurance issued by the defendant companies to the plaintiffs. 
In the answers interposed liability was denied on various grounds. 
So far as it is necessary to consider these defenses on this ap- 
peal, they were: (1) Plaintiffs were guilty of fraud and false 
swearing in making their proofs of loss, in that they represented 
the value of the property insured to be $6,400, when, in fact, it 
did not exceed $600; (2) that they represented themselves to be 
the owners of the property, and that ft was not incumbered, when 
in fact they did not own it; (3) that plaintiffs violated a provision 
contained in each of the policies by keeping and storing gasoline 
on the premises, and thereby forfeited their right to recover; (4) 
that fraudulent representations were made in the applications for 
insurance, both as to the ownership and the value of the insured 
property. There was a verdict and judgment for the plaintiffs, 
and from this judgment defendants appeal. 


Puituips & Hicks (N. P. Christianson, of counsel,) for Ap- 
pellants. 
CuHurRCHILL, BENNETT & CuHurRcHILI, (Bouck & Hilton, of 
counsel,) for Respondents. 
L Vol. XL.—32. 
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BaRNES, J. (aiter stating the facts as above). 

The evidence was ample to sustain the finding of the jury that 
the plaintiffs were the owners of the goods destroyed and dam- 
aged by the fire, and also the finding that the value of the insured 
property at tne time of the fire was $6,729.47. No discussion of 
the evidence bearing on these points will be indulged in. 

By its answer to question 6 of the special verdict, the jury 
found that the plaintiffs did not permit gasoline to be “kept or 
allowed” on the premises. Fach policy provided that it should 
be void if gasoline were kept, allowed, or used on the premises 
without the consent of the insurer being indorsed thereon, and 
no such consent was given. The testimony in reference to gaso- 
line was to the effect that a week or two before the fire the plain- 
tiff Clute ordered five gallons of gasoline, not intended for use in 
the factory or to be kept therein, without directing where it shoula 
be sent, and that it was delivered at the factory while Mr. Clute 
was out; that he returned very shortly thereafter, and found the 
gasoline, and instructed one of the employees to set it outside, and 
that it remained outside until Clute was going home to supper, 
when he took it with him. The evidence tended to show that the 
gasoline was kept in the factory but a very few minutes, and that 
it did not remain outside to exceed an hour before it was taken 
away. There was testimony also offered on the trial to show that 
the fire resulted from an explosion; the defendants claiming that 
the explosion was caused by gasoline and the plaintiffs claiming 
that it was caused by the accumulation and ignition of coal gas 
in a coal stove. The appellants contend that the court erred in 
submitting question 6 to the jury and also in charging the jury in 
reference thereto. Appellants’ counsel requested the submission 
of this question and are in no position to assert error because their 
request was complied with. The court instructed the jury that 
the words “kept or allowed,” as used in the policies of insurance, 
did not “refer to the temporary presence on the premises of gaso- 
line”; furthermore, that the prohibition meant something more 
than a mere casual taking of gasoline on the premises and re- 
moving it soon after; also, that the burden of proof was upon the 
defendants to show by a fatr preponderance of the evidence “that 
the plaintiff exposed the property insured to the additional hazard 
of habitually keeping gasoline upon the premises for a consider- 
able time” before the jury would be warranted in returning an 
affirmative answer to question 6. If there is any vice in the charge 
of the court, it is found in the foregoing excerpts, although they 
embody but a small portion of the charge to which exception is 
taken. That the instructions given were correct in the abstract is 
very generally held. Mears vs. Ins. Co., 92 Pa. 15, 37 Am. Rep. 
647; Smith vs. Ins. Co., 107 Mic. 270, 65 N. W. 236, 30 L. R. A. 
368; Hynds vs. Ins. Co., 11 N. Y. 554; Williams vs. Ins. Co., 54 
N. Y. 569, 13 Am. Rep. 620; First Congregational Church vs. 
Ins. Co., 158 Mass. 475, 478, 479, 33 N. E. 572; Williams vs. Ins. 
Co., 31 Me. 219; Maryland F. I. Co. vs. Whitford, 31 Md. 219, 1 
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Am. Rep. 45; Springfield F. & M. Ins. Co. vs. Wade, 95 Tex. 598, 
68 S. W. 977, 58 L. R. A. 714, 93 Am. St. Rep. 870; Phoenix Ins, 
Co. vs. Flemming, 65 Ark. 54, 44 S. W. 464, 49 L. R. A. 789, 67 
Am. St. Rep. 900; Szymkus vs. Ins. Co., 114 Ill. App. 401; 
Thompson vs. Ins. Co., 17 Ont. L. Rep. 214. Many additional 
cases will be found cited in the notes to the last case as reported 
in 13 Am. & Eng. Ann. Cas. 532. The instructions as applied to 
the facts in the case before us were not erroneous. They were 
evidently framed to meet the testimony offered as to the circum- 
stances under which gasoline was brought to the premises in the 
first instance and as to the length of time it remained, and we 
think were so understood by the jury. The court might well have 
instructed the jury that, if this testimony were found to be true, 
the provision of the policy was not violated. 

There was some evidence offered in behalf of the defendants 
from which the jury might have inferred that the fire was caused 
by an explosion of gasoline vapor, and it is argued that the jury 
might have interpreted the instructions given as meaning that 
there was no violation of the policies, even though the gasoline 
was permitted to remain on the premises from the time it was de- 
livered until the fire occurred. We are not called upon to decide 
whether the instructions would be erroneous if they were as broad 
as counsel claim they were. As before stated, we think the in- 
structions would be understood by the jury as applying to Clute’s 
testimony and to that of the witnesses who corroborated him. 
There was no other evidence to the effect that gasoline had been 
taken to or removed from the premises. If it be assumed that 
the explosion was caused by gasoline, there is no evidence to show 
when the gasoline was brought on the premises or how long it 
remained there. We are entirely unable to agree with appellants’ 
contention that it is a verity in the case that the fire was caused by 
an explosion of gasoline. As we read the evidence, it preponder- 
ates the other way. 

Only those portions of the charge that are excepted to are pre- 
served in the bill of exceptions, and it is argued by respondent 
that under James vs. State, 124 Wis. 130, 133, 102 N. W. 320, and 
Grabowski vs. State, 126 Wis. 447, 456, 105 N. W. 805, this court 
cannot review any part of the charge because the whole is not 
incorporated in the bill of exceptions. The cases do not go to the 
extent claimed. It may often happen that, while a charge is 
lengthy, exception is taken to only one or two legal propositions 
therein contained, and it may be unnecessary to incorporate the 
entire charge in the bill. But this court is entitled to know 
whether anything is said elsewhere in a charge which may cure 
an erroneous statement and is entitled to have all of the charge 
before it that is germane to the part excepted to and which might 
tend to qualify or explain it, and where the whole charge is not 
made a part of the record, the bill of exceptions should affirma- 
tively show that it does include the whole charge on the subject-: 
matter covered by the exception 
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Three other insurance companies also carried insurance on the 
property damaged and destroyed to the amount of $2,500 in the 
aggregate. A Mr. Casper represented these companies in the 
adjustment of the loss. A Mr. Haessly represented the defendant 
mutual insurance companies. The value of the insured property 
seems to have been agreed upon between the parties, or at least 
some of them, but there was some disagreement as to whether 
there was any salvage on the property, and, if so, how much. 
The amount of salvage was finally agreed upon as being $976.25. 
Mr. Haessly testified that the plaintiffs figured that they ought to 
have a total loss; that they finally agreed that they would ac- 
cept these figures, provided the insurance companies would pay 
in cash, but they wanted a total loss. Proofs of loss were made 
on the basis of the adjustment and. sent to all the companies. 
What disposition of the loss was made by the three stock compa- 
nies does not appear, and it is immaterial, as they are not defend- 
ants in this action. In the complaint in the action damages were 
claimed on the basis of the proofs of loss which were furnished 
to the defendants. On the trial evidence was introduced, appar- 
ently without objection, to show that the loss was total, and such 
evidence was practically uncontradicted. The jury found that the 
loss was total and assessed the plaintiffs’ damages accordingly. 
After verdict was returned, the plaintiffs moved to amend their 
complaint so as to conform to the proofs, and such amendment 
was allowed. The ruling of the court in this regard is assigned 
as error. There was no showing made by the defendants in op- 
position to the motion, to the efiect that they relied on the state- 
ments contained in the proofs of loss or on the allegations con- 
tained in the complaint in reference to the damage which the 
plaintiffs sustained, and that, because of such reliance, they were 
unprepared to offer, and did not offer, any testimony in reference 
to the amount of the salvage. In fact, they claimed that the en- 
tire stock insured was worth only a few hundred dollars. In the 
absence of any showing that the defendants were misled or placed 
at any disadvantage by reason of the averments of the complaint 
in reference to the amount of damage sustained, it was within the 
sound discretion of the trial court to permit the amendment. 
Williams vs. Arnold, 139 Wis. 177, 180, 120 N. W. 824; Bieri 
vs. Fonger, 139 Wis. 150, 154, 120 N. W. 862, and cases cited. 

It is further urged that the insured stock of goods belonged to 
the Wiens Brush Company, and that the plaintiffs were not the 
sole and unconditional owners of the property, and in fact had no 
insurable interest therein, and that, therefore, no recovery could 
be had upon the policies of insurance. We are unable to find any 
evidence which supports this contention. There may be some 
facts established which tend to create a suspicion as to the own- 
ership, but this is the extent to which the evidence goes. The 
stock of goods in question was almost entirely purchased from 
the Wiens Brush Company by the plaintiffs, and the defendants 
offered a statement made by the Wiens Brush Company to the 
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bank with which it was doing business, under date of January 2, 
1908, which statement showed the aggregate amount of accounts 
receivable at that time. They also offered another statement 
made to the same bank showing the aggregate amount of accounts 
receivable which such company claimed to own on December 31, 
1908. Both of these exhibits were rejected and error is assigned 
because they were not received in evidence. The statement of 
January 2, 1908, showed the amount of accounts receivable to be 
$4,670.82. The statement of December 31, 1908, showed the 
amount of such accounts to be $5,187.21. The sale to the plain- 
tiffs was made during the year 1908, and was made largely on 
credit. The amount due to the Wiens Brush Company on De- 
cember 31, 1908, on account of this sale, was approximately $3,- 
613.88. No error was committed in excluding the exhibits, if for 
no other reason than because they did not tend to prove anything. 
The accounts receivable were not itemized. The statement of 
December 31st might well have included the account against the 
plaintiffs. Certainly, in the absence of any testimony showing 
that it was not included, no inference could be drawn to the effect 
that it was omitted. The statement might have been competent 
evidence in connection with other testimony in reference to own- 
ership, but no other testimony was offered. There being nothing 
in the statements that tended to contradict or put in issue the 
direct and positive testimony of the plaintiffs that they were the 
owners of the stock of goods, the statements were wholly imma- 
terial. 

Some other errors are assigned. They have been examined and 
found to be without merit, and we deem it unnecessary to discuss 
them in detail. 


Judgment affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


HARTFORD INS. CO. 


US. 


DORROH.* 


INCREASED HAZARD—ANONYMOUS COMMUNICATIONS. 

Where, prior to a fire insured received an anonymous communication that 
some one was moving goods frequently at night from an adjoining 
building with a view of subsequently burning the building being 


* Decision rendered, Dec. 15, 1910. On rehearing, Jan. 12, 1911. 133 8. W. 
Rep. 465. 
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vacated, the hazard, if any, did not arise fom the writing and receipt 
of the letter, but from the actual existence of the occurrence referred 
to therein; and hence, in order for insurer to maintain a forfeiture 
of the policy because of insured’s failure to communicate the in- 
creased hazard, it was bound to prove, not only the writing and the re- 
ceipt of the letter by insured but that the condition referred to 
actually existed to insured’s knowledge, and that he failed to report 
the same. 


[For other cases, see Insurance, Cent. Dig §§ 842-846; Dec. Dig. § 333.] 


FIRE POLICY—“INCREASED HAZARD.” 

“Increased hazard” provided against in fire policies refers to changes in 
conditions in or upon the insured premises, and does not include dan- 
gerous conditions on adjacent premises. 

[For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.] 


“INCREASED HAZARD”—DETERMINATION—COMPARISON. 

Whether there has been an increase in the hazard with reference to in- 
sured premises must be determined by a comparison with the condi- 
tions existing at the time the policy was written. 

[For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.] 


FIRE POLICY—INCREASED HAZARD-- NOTICE. 

Where a fire policy provided that it should be void if the hazard was in- 
creased by any act within the control or knowledge of the insured, 
such clause did not include insured’s failure to communicate infor- 
mation relating to an increase of hazard, through means of which he 
had knowledge, though not within his control, consisting of an at- 
tempt on the part of others to burn an adjoining building. 

[For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.] 


FIRE POLICY—“HAZARD.” . 

The term “hazard” as used in a fire policy, means the incurring of the 
possibility of loss or harm for the possibility of a benefit; the in- 
surer undertaking to indemnify the insured against the possibility of 
a Joss by fire for an agreed consideration paid in advance; the hazard 
consisting of the possibility of a loss by fire indicated by the sum of 
all dangers resulting from the recognized exposure, including losses 
from incendiary fires communicated from other premises. 


[For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.] 
[For other definitons, see Words and Phrases, vol. 4, pp. 3223-3224.] 


“MORAL HAZARD.” 

The term “moral hazard,” as used in the law of fire insurance, means the 
possibility of loss by fires of incendiary origin. 

{For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.] 

[For other definitions, see Words and Phrases, vol. 5, p. 4579.] 


POLICY—CONSTRUCTION. 


Where a policy is capadle of two interpretations equally reasonable, that 
construction most favorable to insured must be adopted. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


INCREASED HAZARD—INJURY TO PROPERTY. 
Where a fire policy provided for forfeiture if the hazard was increased by 
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any means within the control or knowledge of the insured, the in- 
creased hazard referred to included only such as resulted from phys- 
ical charges in the insured property. 


[For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.] 


FIRE POLICY—TOTAL. 


Aifer a fire, a portion of the lot on which the building consumed had stood 
was sold to a banking company which had formerly occupied part of 
it as atenant. The bank rebuilt on the same lot, and in doing so used 
part oi the foundation of the old buildsng and a part of the old bank 
vault. The extent and value of the parts used was not shown, nor 
was there any evidence as to the kind and character of the structure 
called the “bank vault.” and whether it was part of the building. 
Held insufficient to show that the loss was only partial. 


[For other cases, see Insurance, Cent. Dig. §§ 1278, 1279; Dec. Dig. § 502.] 


On Rehearing. 


FIRE POLICY—FRAUD—PROCURING OTHER INSURANCE. 


Where insurer claimed that after insured acquired information that an 
arson was about to be committed on adjoining property, he took out 
another policy covering the property destroyed, such fact, if true, did 
not constitute such fraud as would be a defense to the policy sued on, 
unless in procuring such additional insurance defendant exceeded the 
amount of current insurance permitted by the policy in suit. 


iFor other cases, see Insurance, Cent Dig. §§ 856-873; Dec. Dig. § 336. | 


Error from District Court, Upshur County; R. W. Simpson, 


Judge. 

Action by J. M. Dorroh against the Hartford Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


WILLIAM THompson, Geo. S. Wricut, and I. D. Fowrer, for 
Plaintiff in Error. 
J. P. Harr and WarrEN & Briccs, for Defendant in Error. 


Honcgs, J. 

On January 8, 1909, a building belonging to defendant in error 
and occupied by the company of which he was a member as 2 
general merchandise store was destroyed by fire. The property 
was at that time covered by a policy of insurance issued by the 
plaintiff in error for $3,500. Upon demand and refusal of pay- 
ment this suit was instituted to recover the amount of the policy. 
Plaintiff in error denied liability upon the following grounds: 
(1) That the provisions of the policy forbidding the taking of 
other insurance without the consent of the company had been 
breached. (2) That, after the policy was issued, the hazard be- 
came increased by threatened danger by fire, and notice of this 
fact was brought home to the assured, who failed to notify the 
company and obtain its consent for the policy to remain in force 
as required by its terms. (3) That the assured was guilty of 
fraud in reference to the insurance, or the subject thereof, in that 
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before the fire occurred he was advised and put upon notice of 
the contemplated fire, and that he failed to exercise ordinary care 
to prevent the fire, and concealed from plaintiff in error informa- 
tion in reference to the contemplated fire. A tral before a jury 
resulted in a verdict and judgment in favor of the defendant in 
error for the full amount sued for. 

None of the assignments presented in the brief of the plaintiff 
in error raise any questions involving the defense embodied in the 
first subdivision above mentioned. Among the numerous clauses 
providing for its forfeiture under the conditions named in the 
policy was the following: “This entire policy shall be null and 
voil if the hazard be increased by any means within the 
control or knowledge of the insured.” The particular fact 
relied upon as constituting the increased hazard in the 
present case was the receipt by Dorroh a few days 
prior to the fire of the following anonymous letter: “T. 
J. and J. Some merchant below you all is moving 
goods at night. Now keep this a secret and look out. This is 
from a friend of yours. Jim and the old man.” The plaintiff in 
error was not informed of the existence of this communication 
till after the fire. On both his direct and cross-examination, while 
on the witness stand, Dorroh was interrogated touching the re- 
ceipt of this letter, and why he had failed to disclose that fact to 
the company, or its local agent. In giving his reasons he was per- 
mitted over objection of plaintiff in error to testify substantially 
as follows: “I have heard and known of other anonymous letters 
being received by people, which letters were of a threatening na- 
ture and received by people in Big Sandy. Dr. Gregory got one 
of these letters four or five years ago. I cannot. recall the con- 
tents of the letter received by Dr. Gregory at this time. It was a 
letter threatening him about prohibition.” And in answer to the 
question as to whether the threats were ever put into execution, 
he testified: ‘I do not know of any harm coming to them in this 
world, except that he and Campbell wore out a pistol of mine 
carrying it for some people. I do not know who they were. Mr. 
Campbell, who was an editor and justice of the peace of Big 
Sandy, also received an anonymous letter, and this letter had 
something in it about the enforcement of the law down there.” 
The witness was further permitted to testify concerning a letter 
which he said he had received a year and a half before that time, 
warning him to leave town or “stop meddling about the whisky 
business,’ and to say that nothing ever came of that letter. This 
testimony was objected to on the ground that it was irrelevant, 
immaterial, incompetent, and hearsay, and based upon writings 
which were not before the court and for whose nonproduction no 
explanation had been given. The admission of this and similar 
testimony is complained of in several different assignments, all 
of which will be considered together. 


There are two grounds upon which the materiality of this testi- 
mony may be challenged. One is, if the letter made known to 
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Dorroh an increased hazard within the meaning of the policy 
providing for a forfeiture in such cases, any explanation which 
he might give after the loss for his failure to disclose his informa- 
tion to the company would not affect the legal consequences of 
the fact that the hazard had been increased, and that he knew it. 
The other is the letter shows upon its face that it does not relate 
to a hazard the increase of which “by any means within the con- 
trol or knowledge of the insured” should by the terms of the 
policy cause a forfeiture. The paragraph containing this provi- 
sion of the policy is as follows: ‘This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto shall 
be void if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy; or if the sub- 
ject of insurance be a manufacturing establishment, and it be 
operated in whole or in part at night later than 10 o’clock, or if it 
cease to be operated for more than ten consecutive days; or tf the 
hazard be increased by any means within the control or knowledge 
of the msured [italics ours]: or if mechanics be employed in 
building, altering or repairing the within described premises for 
more than fifteen days at any one time.”’ Then follow a number 
of other provisions, in which it is stipulated that there shall be a 
forfeiture of the policy if certain named conditions occur. If 
this anonymous communication, and its receipt by Dorroh, is to 
be regarded as materially affecting the continued validity of the 
policy of insurance, it must be because it conveyed to Dorroh in- 
formation of preparations for incendiarism on other premises. 
The writer does not say specifically that some one was preparing, 
or intending, to set fire to this or another building, but uses lan- 
guage which might be construced as an intimation that he thought 
a burning was probable. The real hazard, if any, did not arise 
from the writing and receipt of the letter, but upon the independ- 
ent existence of the conditions referred to—that some one was 
guilty of moving yoods secretly at night with a view of subse- 
quently burning the building being vacated. Unless this occur- 
rence took place, there was no new menace to the property brought 
to the knowledge of the insured, and no grounds upon which to 
claim a forfeiture. It seems that no effort was made upon the 
trial in the court below to prove that any such state of facts as 
that stated in this communication had ever existed. The duty of 
making that proof rested upon the plaintiff in error. 19 Cyc. 936, 
937, and cases cited. Certainly the mere writing and mailing of 
this anonymous communication will not be considered sufficient 
evidence. Until it is shown that a more hazardous situation had 
been created, it cannot be said that Dorroh had been informed of 
any, and there could be no cause for a forfeiture under that 
clause of the policy. 

It is also apparent from the face of this letter that the probable 
incendiarism hinted at would likely originate on premises other 
than those covered by this policy. It has been held that the “in-: 
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creased hazard” provided against in policies of insurance refers to 
changes in conditions in or upon the insured premises, and not on 
those adjacent. State Ins. Co. vs. Taylor, 14 Colo. 499, 24 Pac. 
333, 20 Am. St. Rep. 281; Sun Ins. Co. vs. T. F. & M. Works, 3 
Willson Civ. Cas. Ct. App. § 320; 2 Cooley’s Briefs on Ins. 1499, 
1500. In the case first above cited the court said: “It is provided 
‘e the policy that, if the hazard is increased without the consent of 
the company in writing, the policy shall be void. This should be 
construed as only applying to the insured premises, or to prop- 
erty under the control of the insured. There is nothing in the lan- 
guage used which would extend it to property not under his con- 
trol, and the acts of others, and hold him responsible for the acts 
of his neighbors, or contiguous owners, and require him to keep 
informed as to the manner in which other persons in the neighbor- 
hood use their property, or to communicate the facts to the in- 
surer. The contract of insurance being mutual, good faith should 
require that he give information of any fact, or act of his own, or 
with his consent, on the property insured, or adjoining, and under 
his control, whereby the risk was increased. Further than that he 
could not be expected to go.” In support of that doctrine the 
court quotes from May on ins. §§ 244, 247, and Wood on Ins. § 
237. The latter authorities, not being accessible to us, have not 
been examined. It is also the established rule that whether there 
has been an increase in the hazard or not must be determined by 
a comparison with the conditions existing at the time the policy 
was written. 2 Cooley’s Briefs on Ins. 1637. Until it is shown 
that a new danger has arisen that did not exist at the time the 
policy was written and delivered which augmented the general 
risk, there is no basis for the claim of forfeiture by reason of an 
increased hazard. 

There occurs to us still another reason why this communication 
should be diregarded as a defense in this case, and the error, if 
any, in admitting this testimony held to be harmless. The for- 
feiture of this policy is not insisted on because the hazard had 
been increased by some “means within the control” of Dorroh, but 
by some “means” of which he had knowledge, and because he had 
failed to communicate this information to the company. If there 
is any clause in this policy reo tiring the insured to impart such in- 
formation to the insurer in order to avoid a forfeiture, we have 
overlooked it. It may be said that in the event an increase of the 
hazard arises through some means within the knowledge, or con- 
trol, of the insured, and the new situation is made known to the 
insurer. its failure to promptly cancel the policy and return the 
unearned portion of the premium should be considered as a waiver 
of the forfeiture and treated as a recognition of its continued lia- 
bility. But, before such questions can arise, it must be shown that 
there has been an actual increase of the hazard assumed by the in- 
surer for which he may, under the terms of the contract, claim a 
forfeiture. Let us admit for the sake of argument that the evi- 
dence in this case proved the truth of the facts stated in the 





Fire. | Hartford Fire Ins. Co. vs. Dorroh. 505 


anonymous communication to Dorroh, that some one was 
secretly in the nighttime removing gocds from some building 
“below” that covered by this policy; and further, let it 
be assumed that such facts indicated that an incendiary 
fire was likely to follow which would endanger, if not 
destroy, Dorroh’s property. Can it be said that this 
would establish the right to claim the forfeiture insisted on in 
this case? We are disposed to think it cannot, for the reason that 
this would not establish the existence of an “increased hazard” 
within the meaning of this policy. Webster definies the word “haz- 
ard” to mean “the incurring of the possibility of loss, or harm, for 
the possibility of a benefit.” Here the insurer undertakes to in- 
demnify the insured against the possibility of a loss by fire for an 
agreed consideration paid in advance. The hazard here referred 
to evidently means the possibility of a loss by fire created by the 
sum of all dangers resulting from the recognized exposures. It 
is a matter of common knowledge that accepted insurance risks 
are graded, and premium rates adjusted according to the physicai 
conditions and surroundings of the property insured. It is also 
well known that many fires are of incendiary origin, and that in 
the transaction of their business insurance companies must take 
into consideration the dangers arising from that source in estimat- 
ing the extent of the hazard they assume in all ordinary risks. 
This is what they call the “moral hazard.” We think it will 
hardly be denied that in the same community and among the same 
class of people, at least, this element may be regarded as a con- 
stant factor, entering alike into all insurance contracts and risks 
taken. Hence it follows that a loss resulting from incendiarism 
for which the insured cannot be held responsible is one of the 
dangers against which he secures protection by the general terms 
of the policy. It is one of the dangers which the company as- 
sumes when it makes the contract of insurance, and not one which 
it may claim arises subsequently and adds to the original hazard. 
The increased probability of a loss by incendiarism could no more 
be considered an “increased hazard” which would avoid the policy 
than could the increased probability of a fire from any of the 
physical exposures existing at the time the policy was written. 
To hold otherwise would be to place upon the policy a construc- 
tion that would render the contract unreasonable. If the con- 
struction contended for by plaintiff in error be the proper one, this 
commit arson upon the ins.red premises, or upon adja- 
policy of insurance would be _ Gified at any time by a threat to 
cent premises sufficiently close to endanger the former. 
Yet such a contingency formed one of the elements of 
danger insured against. It may be a proper precaution fer insur- 
ance companies to protect themselves against an increased hazard 
caused by such an alteration in the physical conditions and sur- 
roundings of the property as to create new sources of danger, thus 
augmenting the burden assumed beyond that contemplated in their 
contract. Under such conditions, they might well say they would 
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have refused the risk, or would have demanded a greater premium 
as the price of carrying it. “If the terms of a policy are capable 
of two interpretations equally reasonable, it is the general rule 
that that construction which is most favorable to the insured must 
be adopted.” 16 Am. Eng. Ency. of Law, 863, and cases cited. 
We are therefore of the opinion that the clause of the policy pro- 
viding for a forfeiture if the hazard be increased by any means 
within the control or knowledge of the insured refers to hazards 
resulting from physical changes. 

Applying the principles discussed to the facts of this case, we 
reach the conclusion that there is an absence of any grounds for 
the claim that this policy was forfeited on account of an “in- 
creased hazard.” The danger, if any, created, or disclosed, by 
showing that goods were being secretly removed, was only such 
as might resuit from an act of incendiarism for which the insured 
could not be held responsible. It follows from what has been said 
that all testimony relating to the anonymous letter received by 
Dorroh was unmaterial and irrelevant to any issue upon which the 
plaintiff in error might rely for a defense. We are further or 
the opinion that the admission of the objectionable evidence was 
entirely harmless, and furnishes no cause for a reversai of the 
judgment. The plaintiff in error introduced the letter in evidence, 
and must bear the responsibility for the injection of that issue into 
the trial of the case. 

What has been said also disposes of the sixth assignment of 
error. 

The seventh assignment complains of the action of the court in 
admitting in evidence a portion of the answers given by Dorroh 
in his examination under oath immediately after the fire. The 
question and answer were as follows: “Q. When did you first 
learn that this policy of the Hartford Fire Insurance Company 
for $2,000 had been taken out by him for you? A. That was the 
Prothro policy. Well, I recollect the occasion, but I cannot tell. 
I recollect seeing the policy and him calling my attention to it, 
but I do not recollect the time. I happened to be there, and he 
called my attention to the fact that the policy had expired, and he 
was going to renew it.” The plaintiff in error had offered other 
portions of the question and answers asked, and given upon that 
occasion relating to a policy issued by an agent by the name of T. 
L. Prothro. Just what the Prothro policy, as it is termed, had to 
do with the validity of this we are not advised—presumably it was 
referred to as one of the policies whose issuance caused the excess 
of the insurance relied upon as avoiding this one. An examina- 
tion of the evidence, however, shows that there was no effort to 
defeat this suit by showing the issuance of the Prothro policy. 
If we may judge from the volume of testimony offered, the de- 
fense of excessive concurrent insurance rested mainly upon a 
policy issued by Cooke & Raines, insurance agents residing at 
Longview, Tex., The question sought to elicit from the witness 
answer as to the time when he learned of the issuance of this 
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Prothro policy for $2,000. The reply was so vague and indefinite 
as to amount to no answer at all. The witness merely says that 
he recollected the occasion, but could not tell when it was. We are 
unable to see how these statements could have affected the plain- 
tiff in error prejudicially. However, if the testimony should be 
considered material from any standpoint, we think it was probably 
admissible under the rule that, when a portion of a letter or con- 
versation is admitted in evidence so much of the remainder as is 
essential to a proper explanation of that which has been offered is 
also admissible. The answer objected to was offered by the de- 
fendant in error after the plaintiff in error had introduced other 
portions of what Dorroh had stated upon the occasion referred to. 

It is also claimed that there was evidence tending to show only a 
partial loss, and that the court erred in instructing the jury that, 
if they found for the plaintiff in the suit, to find the full amount 
of the policy. The testimony shows that, after the fire, a portion 
of the lot upon which the building stood was sold to the banking © 
company which had formerly occupied a part of it as a tenant. 
The bank rebuilt on the same lot. Perdue, a witness for the plain- 
tiff in error, testified that in doing so they used some part of the 
foundation of the old building and a part of the old bank vault. 
The extent and value of the parts so used are not shown. Neither 
is there any evidence of the kind and character of the structure 
called the “bank vault,” and whether or not it was a part of the 
building. Defendant in error contends that it was not. Be that 
as it may, we think the evidence shows a total loss, and there was 
no error in giving the charge complained of. Amer. Cent. Ins. 
Co. vs. Murphy, 61 S. W. 956; Murphy vs. American Cent. Ins. 
Co., 25 Tex. Civ. App. 241, 54 S. W. 407. 

The judgment of the district court is affirmed. 


On Rehearing. 


Since this case was first decided by us the opinion of the Su- 
preme Court in the case of Williamsburgh City Fire Ins. Co. vs. 
Weeks Drug Co., 132 S. W. 121, has been published. We think 
what is there said sustains the views expressed by this court with 
reference to the plaintiff in error’s contention that the hazard had 
been increased by the receipt of the anonymous letter written to 
Dorroh, and it is therefore unnecessary for us to add anything 
further upon that issue. It is now claimed that the concealment 
by Dorroh of the fact that such letter had been written was ma- 
terial upon the issue of the fraud charged in plaintiff in error’s 
answer. The averments referred to are in substance that Dorroh, 
in addition to concealing from plaintiff in error the information 
imparted in the anonymous communication, thereafter took out 
another policy in the same company covering the property insured 
by this policy. If there was any fraud in procuring this additional 
contract of insurance, that defense may be urged when an effort is 
made to collect a loss under that contract. Such a fraud would 
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have no effect on this policy, unless in procuring the additional 
insurance defendant in error exceeded the amount of concurrent 
insurance permitted under this contract but that he did contract 
in excess of the amount allowed is not now insisted on. 

It is also urged that we erred in holding that the evidence 
showed a total loss, and the statement is made that Perdue, one of 
plaintiff in error’s witnesses, testified that the bank vault was a 
part of the building destroyed. Upon a second examination of the 
statement of facts, we find no such testimony. On the contrary, 
the evidence shows that in another policy of insurance taken out 
through the same agent, Perdue, insurance to the amount of $500 
was expressly procured upon the store, furniture, and fixtures 
and bank vault. By the terms of this policy the store and office 
furniture and fixtures, including an iron safe, were expressly ex- 
cluded. 

The motion for rehearing is overruled. 


——-—----e@q@—- — —--— 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 





FLINT et AL. 


Us. 


WESTCHESTER FIRE INS. CO. er a.* 


FIRE INSURANCE — FORFEITURE OF POLICY—INTEREST OF 
MORTGAGEE. 

A fire policy, stipulating that it should be void if, without the assent of 
insurer, the property of insured should be sold, and that any loss 
should be paid to the mortgagee as its interests might appear, and 
that no act of any other person than the mortgagee should affect its 
right to recover in the event of a loss, is invalidated by a sale by in- 
sured without the consent of insurer, except as to the mortgagee, 
and after a sale the amount necessary to protect the mortgagee re- 
mains in force, subject to the terms of the policy. 


{For other cases, see Insurance, Cent. Dig. §§ 706, 707, 762-781, 827, 341, 
874, 890, 903; Dec. Dig. § 311.] 


FIRE INSURANCE—FORFEITURE OF POLICY. 


Where a fire policy, stipulating that it should be void if, without the assent 
of insurer, the property of insured should be sold, was invalidated by 
a sale by insured without the assent of insurer, the rights of insured 
and his purchaser under the policy were unaffected by a subsequent 
contract, whereby an insurance company agreed to reinsure the out- 
standing liabilities of insurer. 


{For other cases, see Insurance, Dec. Dig. § 684.] 





* Decision rendered, Jan. 4, 1911. 93 N. E. Rep. 646. 
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CONTRACT OF REINSURANCE—RIGHTS AND LIABILITIES. 


An insurance company, contracting to reinsure the outstanding risks of 
an insurer liable under a policy covering mortgaged property, and 
stipulating that the loss, if any, should be payable to the mortgagee 
as its interests might appear and providing that, on insurer electing 
to pay the mortgagee the amount secured on the mortgage, the mort- 
gagee should assign to insurer the mortgage with the debt thereby se- 
cured, stands in the place of insurer, and, on paying to the mortgagee 
the amount secured by the mortgage in the event of a loss, it may 
elect to take an assignment to a third person in trust for it. 


[For other cases, see Insurance, Dec. Dig. § 679.] 


Report from Superior Court, Suffolk County; William Cush- 
ing Wait, Judge. 

Suit by Alice L. Flint and another against the Westchester Fire 
Insurance Company and another. The cause was heard on the 
merits on an agreed statement of facts, and was reported to the 
full court. Bill dismissed. 

Edward H. Warren procured from the United States Fire In- 
surance Company a fire policy on his property incumbered by a 
mortgage in favor of the County Savings Bank of Chelsea. The 
policy stipulated that it should be void if without the assent in 
writing of insurer the property was sold, and that a loss, if any, 
should be payable to the mortgagee as its rights might appear. 
Insured conveyed the property to plaintiff Alice [.. Flint without 
the consent of the company. Subsequently the Westchester Fire 
Insurance Company agreed to reinsure the risks of the United 
States Fire Insurance Company on the same terms. 


Nose, Davis & STonk, for Plaintiffs. 
F. W. Brown and W. L. Came, for Respondents. 


HAMMOND, J. 

This seems to be a very plain case. The insurance policy issued 
by the United States Fire Insurance Company contained a provi- 
sion that the policy should be void if without the assent in writing 
or in print of the company the property insured “shall be sold or 
this policy assigned.” By the subsequent sale to Flint without 
such consent this condition was violated, and except as to the 
mortgagee which was protected by another clause hereinafter men- 
tioned, the policy was void. Neither Warren, and much less 
Flint, had any interest in the policy as owner of the property. 

Nor was the situation changed by the contract of reinsurance be- 
tween the insurer and the defendant, the Westchester Fire Insur- 
ance Company. The contract could not enlarge the rights of 
Warren or the plaintiff under the policy, or renew rights already 
lost. The only party as to whom the contract still existed as one 
of insurance was the mortgagee, the County Savings Bank; and 
this was by virtue of a clause in the policy which so far as ma- 
terial to the question before us reads as follows: “If this pol- 
icy shall be made payable to a mortgagee of the insured real estate, 
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no act or default of any person other than such mortgagee or his 
agents, or those claiming under him, shall affect such mortgagee’s 
right to recover in case of loss on such real estate: provided that 
* * * whenever this company shall be liable to a mortgagee for 
any sum for loss under this policy, for which no liability exists as 
to the mortgagor, or owner, and this company shall elect by itself, 
or with others, to pay the mortgagee the full amount secured by 
such mortgage, then the mortgagee shall assign and transfer to 
the companies interested, upon such payment, the said mortgage, 
together with the note and debt thereby secured.” 

The defendant company stood in the place of the original in- 
surer. It elected to take an assignment under this clause in the 
policy. The fact that at its request the assignment was made to 
Foster in trust for the company rather than to the company itself 
is of no consequence. The assignment to him was in effect an as- 
signment to the company. The policy in the case of Graves vs. 
Hampden Fire Ins. Co., 10 Allen, 281, cited by the plaintiff, does 
not appear to have contained a clause for an assignment like the 
clause in this policy. That case therefore is clearly distinguish- 
able from this. 

It is also immaterial whether the original amount of insurance 
exceeds the amount of the mortgage. No matter what was the 
original amount of the insurance, after the sale only the amount 
necessary for the protection of the mortgagee still stood, and 
even that stood subject to the provision for an assignment. 

In accordance with the terms of the report the order is :— 

Bill dismissed. 
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COURT OF APPEALS OF KENTUCKY. 


LESSER 
US. 
JEFFERSON FIRE INS. CO. 


SAME 
ws. 


INS. CO. OF NORTH AMERICA. 


SAME 
VS. 
NIAGARA FIRE INS. CO. or New Yorx.* 


FIRE INSURANCE—FRAUD—EVIDENCE. 

In an action on fire insurance policies, evidence considered, and held that 
the jury were warranted in finding that plaintiff's stock was, worth 
only a small portion of what it was insured for, and that he himself 
set the fire. 


ioe eer cases, see Insurance, Cent. Dig. §§ 1707-1722; Dec. Dig. § 
.] 


FIRE INSURANCE—FRAUD—EVIDENCE. 


A fraudulent fire can rarely be proved except by circumstances, and the 
question is for the jury if there is any evidence at all of the fraudulent 
act. 


[For other cases, see Insurance, Cent. Dig. § 1744; Dec. Dig. § 668.] 


Appeal from Circuit Court, Henderson County. 

Actions by H. J. Lesser against the Jefferson Fire Insurance 
Company, same against the Insurance Company of North Amer- 
ica, and same against the Niagara Fire Insurance Company of 
New York. From a judgment for defendants, plaintiff appeals. 
Affirmed. 


Mon?tcoMERY MErritr and VANCE & HEILBRONNER, for Ap- 
pellant. 

Dorsty & STANLEY, for Appellees. 

Hosson, C. J. 

H. J. Lesser was running a store at Dixon, Ky., and took out 
policies with appellees insuring his goods. The store burned, and 
he brought this suit to recover on the policies. They defended on 
the ground that he had negligently or willfully set fire to the store 
and so burned it. On a trial of the case before a jury, the court 
instructed the jury in substance that they should find for the plain- 
tiff unless they believed from the evidence that the fire-and loss 
of the merchandise in question was caused, suffered, or procured 


* Decision rendered, Jan. 19, 1911. 133 8S. W. Rep. 551. 
Ll—Vol. XL.—33. 
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by the voluntary, fraudulent, corrupt, or wrongful act of the plain- 
tift, and, if they so believed, they should find for the defendants. 

The jury found for the defendants, and the plaintiff appeals. 

H. J. Lesser was a member of the firm of Lesser & Co., which 
failed. At the bankrupt sale Simon Lesser, the father of H. J. 
Lesser, bought the goods for $4,300. The stock of goods had 
previously been the property in part of Solomon Oberdorfer, who 
had gotten a part of it at least from one Henrichson, and Henrich- 
son had gotten it from a Miss Monheimer. When Miss Mon- 
heimer failed, Henrichson got them, when he failed, Oberdorfer 
got them, and when Oberdorfer failed, Lesser & Co. got them. 
Oberdorfer was the father-in-law of H. J. Lesser, and Miss Mon- 
heimer was his wife’s aunt. The sale to Simon Lesser included 
the fixtures, which were worth about $225. After his purchase, 
Solomon Oberdorfer sold the stock as his agent by retail until the 
following spring, when Simon Lesser sold the remaining stock less 
the fixtures to H. J. Lesser for $2,490. He thereupon moved 
the stock of goods from Henderson to Dixon. He and Oberdorfer 
took charge of it, selling the goods as advertised at reduced prices. 
After they had been there some time, in April they advertised 
what they call a ‘manslaughter sale” for 15 days, at which accord- 
ing to the advertisements the goods would be sold without regard 
to cost. After this manslaughter sale, they continued their bank- 
rupt sale of goods until in July, when they had a mercantile agency 
to advertise and conduct another manslaughter sale for 15 days. 
After the close of this sale, they went on selling as before by retail, 
and made several attempts to sell the remainder of the stock as a 
whole, but had not disposed of it on September 29th, when the 
house burned down. When the store burned, according to the 
deposits in bank, they had sold goods to the amount of $3,433.24. 
There was an insurance on the stock for $3,500. It is insisted for 
the insurance companies that the stock of goods on hand at the 
fire was not worth more than $1,400, if that. Lesser produced on 
the trial an inventory taken shortly before the fire, which showed 
that he had in the store goods of the value of $6,700. According 
to the proof for him, the stock bought by Simon Lesser amounted 
to something over $11,000, and the stock which Simon Lesser 
sold to him amounted to about $10,000. He also testified that he 
had bought about $1,200 worth of goods and put them into the 
stock while at Dixon. On the other hand, a number of people 
who went through the stock with the view to purchasing testified 
that it was of small value, old, shopworn, and wormeaten. Lesser 
produced no bills showing the goods that he had purchased, and, 
in view of all the testimony, the jury were warranted in conclud- 
ing that the stock on hand at the fire was worth only a small part 
of what it was insured for. 

The circumstances of the fire are these: They had been running 
the store during the day and had closed it about 6 o'clock. It was 
cool weather, and they had had a fire in the store during the day. 
When they closed up, there was no fire there or practically none. 





Fire.| Lesser vs. Jefferson Fire Ins. Co.—Same, &c. 513 


As far as the evidence shows, nobody was in the store after this 
except Lesser himself. About 9 o'clock he was at a barber shop 
with three other men not far from the store, having with him a 
bottle of whisky. They closed up the barber shop about 10:30. 
The other men went home, and Lesser left them, saying he would 
go over to the store and light up. They went on home. and about 
11 o’clock the town was aroused with an alarm of fire. It was a 
large fire. Severai other buildings were involved. The court 
house bell, the church bells, and other bells about town were rung, 
pistols were fired off, and there was a great commotion in the 
vicinity of the fire. Lesser’s room was not far from the store, and 
he not being seen in the crowd, apprehension arose that he was in 
the store, and so persons went to his room and tried to arouse him, 
but all the response that they could get from him was a grunt. 
He did not appear until morning, when for the first time he says 
he learned of the fire. He testified that he had drunk the bottle 
of whisky and was drunk, but the persons who left him in the 
street say that he was sober when they left him. The inventory 
which he had taken a few days before was at his room, and not 
in the store. Why he took this inventory, why he had it in his 
room, and why he acted as he did on the night in question are 
matters on which his evidence is far from satisfactory. 

It is earnestly insisted there is no proof that he set the house 
afire. But a matter of this sort can rarely be proved except by 
circumstances. Our rule is that the question is for the jury if 
there is any evidence, and we cannot say that there was no evi- 
dence here or that in view of Lesser’s own testimony on the trial 
and all the circumstances the verdict of the jury should be dis- 
turbed. 

It is earnestly insisted that a new trial should be granted because 
the stenographer in reducing to writing the answer of one witness 
in a deposition used the word “he” in place of the word “they,” 
and thus made a statement which was made by bystanders to seem 
to be a statement made by H. J. Lesser. We have read the whole 
deposition with care, and we conclude that the other answers of 
the witness show what was meant and that the jury could not well 
have misunderstood the deposition as a whole. But, aside from 
this, the question arose on the trial, and it was incumbent on the 
plaintiff then and there to make his application for a correction of 
the deposition. He could not go through the trial, and take his 
chance of getting a verdict, and, when he was defeated, ask a new 
trial on this ground. He knew how the deposition read when it 
was read to the jury, and if he failed to detect it then, he cer- 
tainly knew it during the progress of the trial. This is admitted, 
and, when the mistake was discovered, it was incumbent on him 
then to apply for its correction. Drake vs. Drake, 107 Ky. 23, 
52 S. W. 846, 21 Ky. Law Rep. 636. : 

It is also insisted that the court allowed certain statements made 
by Lesser to be shown, and did not caution the jury that they 
could only be considered for the purpose of discrediting his tes- 
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timony as a witness; but Lesser was the plaintiff himself, and his 
statements out of court might be shown as admissions of the fact 
made by him. On the whole case we see no reason for disturbing 
the verdict of the jury. 

Judgment affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


SIMPSON 


vs. 


MECCA FIRE INS. CO. OF WACO* 


FIRE INSURANCE— INCREASE OF HAZARD. 


In an action on a fire insurance policy, evidence held to show that plain- 
tiff increased the risk, in violation of the provisions of the policy, by 
dividing the house into three distinct parts after the policy was issued, 
and having each part occupied as apartments. 


[For other cases, see Insurance, Cent. Dig. § 1714; Dec. Dig. § 665.) 


Error from Mitchell County Court; A. J. Coe, Judge. 

Action by C. W. Simpson against the Mecca Fire Insurance 
Company of Waco, Tex. Judgment for defendant, and plaintiff 
brings error. Affirmed. 


F. G. THurMoND and THEoporE Mack, for Plaintiff in Error. 

W. L. Eason, for Defendant in Error. 

Conner, C. J. 

While we incline v ery much to the view of plaintiff in error that 
the evidence on the issue of his ownership of the land upon which 
the burnt house was located was such as to require the submission 
of the issue to the jury, nevertheless we feel compelled to affirm 
the judgment on the ground that the undisputed evidence shows 
that plaintiff in error violated that provision of his policy which 
forbids an increase of the hazard by any means within the control 
or knowledge of the insured. 

It is undisputed that the policy upon which plaintiff in error 
sued provides: “This policy shall be entirely void (in toto as to 
every part and parcel, subject and division thereof) if the hazard 
be increased by any means within the control or knowledge of the 
insured.” It is also undisputed, as plaintiff in error himself tes- 
tified, that, after the policy was written, he divided the house into 
three separate and distinct parts, that each part was occupied for 
different purposes, and that each of the several occupants carried 
keys to the respective parts over which they had sole control. 


on ee rendered, Apr. 2, 1910. Rehearing denied, May 14, 1910. 133 S. W. 
ep. 49 
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Every witness testified that such division and occupancy increased 
the hazard of the risk. The only one relied upon by plaintiff in 
error as showing otherwise is the witness C. B. Harness. He tes- 
tified that: “I consider that a family in a building and using it 
as a dwelling is more hazardous than the apartments in a house.” 
He says again: “There is a difference between a house occupied 
by three parties and a house that has been divided into three parts. 
I do not consider that the hazard is increased by other parties 
being in the house, but if the house is divided into two or more 
parts, and each party carries the key to his part and has access to 
it any time that suits him, then I consider that the hazard has been 
increased.” It was also shown without dispute in the testimony 
that a division and occupancy of a house as indicated by the evi- 
dence of plaintiff in error increased the rates of insurance which 
in some of the authorities is made decisive on the issue of whether 
the risk has been increased. See 1 May on Insurance, §§ 218, 
220, 222, 223, 231. See, also, authorities cited in 28 Century, cols. 
1399, 1400. 

In view of the conclusion above stated, other assignments be- 
come immaterial, and it is ordered that the judgment be affirmed 
for the reason stated. 


COURT OF CHANCERY OF NEW JERSEY. 


ROBERT WILLIAMS & CO. 


US. 


AUTO EXPRESS CO.* 


RIGHT TO PROCEEDS—PARTIES INTERESTED. 


Where a policy of insurance is procured by a bailee for the benefit of a 
bailor, there is a direct insurance on the goods of the bailor giving 
him an interest in the policy from the time of its issuance, subject to 
any interest which the bailee may have under the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 1448-1451; Dec. Dig. § 582] 


RIGHT TO PROCEEDS—POLICY FOR BENEFIT OF PARTIES 
INTERESTED IN PROPERTY INSURED — EXPRESS COM- 
PANY—SHIPPER OF MERCHANDISE. 


An express company procured insurance against loss by fire on merchan- 
dise in transit between certain points, for which they were liable as 
common carriers. While such policy was in force the express com- 
pany received goods of a shipper which, while in the possession of the 
express company, were destroyed by fire, after which the express com- 
pany assigned to the shipper its rights in the insurance money repre- 
sented by the policy, to the extent of the value of the merchandise, and 
thereafter recovered the sum for which the policy had been adjusted, 


* Decision rendered, Dec. 29, 1910. 73 Atl. Rep. 670. 
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which was claimed by the shipper and by its own receiver, the express 
company claiming no interest in the policy. Held, that the money de- 
rived from the policy belonged to the shipper, the only interest of the 
carrier being in the freight money. 


[For other cases, see Insurance, Cent. Dig. §§ 1448-1451; Dec. Dig. § 582.] 


RIGHT TO PROCEEDS— POLICY FOR BENEFIT OF PERSON IN- 
TERESTED IN PROPERTY INSURED. 


An express company procured fire insurance on merchandise in transit and 
for which it was liable as a common carrier, and after a loss of 
merchandise in transit, and just before it was declared insolvent, it 
assigned to the shipper of the merchandise, the insurance money 
represented by the policy, to the value of the merchandise. The 
Corporation Act (P. L. 1896, p. 298) § 64, makes it unlawful for a 
company in contemplation of insolvency, to sell, convey, or assign its 
property. Held that, as the shipper’s right to the insurance money 
arose out of the policy of insurance and became efficient for its pro- 
tection as soon as the insurance was effected, it was not affected by the 
express company’s insolvency. 


mae other cases, see Insurance, Cent. Dig. §§ 1448-1452; Dec. Dig. § 
82. | 


A petition by Robert Williams & Co. for instructions to re- 
ceiver of the Auto Express Company, with a prayer that the re- 
ceiver by directed to consent to the payment to the petitioner, oi 
the proceeds of a policy of insurance assigned to it by the express 
company. Ordered advised as prayed. 


Ernest C. Lum and Car, A. HANSMANN, for Petitioner. 
Davin H. Biuper, for Receiver 
Howe Lt, V. C. 

The petitioner is a New Jersey Corporation engaged in the 
manufacture of silk goods at Paterson. In May of 1910 it in- 
trusted to the Auto Express Company 10 trunks containing silk 
ribbons of the value of upwards of $2,800, to be carried to the 
city of New York; while the property was in the possession of the 
express company it was destroyed by fire. The express company 
had previously procured insurance against loss or damage by fire 
“on merchandise consisting principally of silk and silk goods in 
transit between all points to and from in Passaic, Bergen and 
Hudson Counties, N. J., and the borough of Manhattan, 
N. Y., and for which they are jiable as common carriers.’ 
A short time after the fire, and just before the express 
company was declared insolvent, it made an assignment 
to the petitioner of its rights in the insurance money 
represented by the policy to the extent of $2,878.55, after 
which the insurance company adjusted the loss sustained by the 
petitioner at $2,253.63. This money it holds for whom it may 
concern ; both the petitioner and the receiver claim it. The prayer 
is that the receiver may be authorized and required to withdraw 
his demand for it, and that he may be directed to consent to the 
payment thereof to the petitioner. The petitioner’s position is 
that the express company never had any beneficial interest in these 
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moneys, but was at most entitled to receive them for the benefit of 
the owners of the merchandise. 

The law is settled for the federal jurisdiction in favor of the 
contention of the petitioner by the case of Home Insurance Com- 
pany vs. Baltimore Warehouse Company, 93 U. S. 527, 23 L. Ed. 
868. In that case the warehouse company took out insurance “on 
merchandise ; their own or held by them in trust or in which they 
have an interest or liability.” The action was between the ware- 
house company and the insurance company ; the property, for the 
value of which the suit was brought, was, at the time of the loss, 
in the possession of the warehouse company as bailee. One of the 
questions in the case was whether the warehouse company could 
recover from the insurance company for the value of the property 
which was in its possession, but to which it did not have title. 
There was a verdict for the warehouse company and a writ of 
error. Mr. Justice Strong says: “Turning, then, to the policy 
issued to the plaintiff below, and construing it by the language 
used, the intention of the parties is plainly exhibited. * * * 
There is nothing ambiguous in the description of the subject in- 
sured. It is as broad as possible. The subject was merchandise 
stored or contained in a warehouse. It was not merely an interest 
in that merchandise. The merchandise of the warehouse company 
owned by them was covered, if any they had; so was 
any merchandise in the warehouse in which they had an 
interest or liability and so was any merchandise which they held 
in trust. * * * It was undoubtedly the law that wharfingers, 
warehousemen, and commission merchants, having goods in their 
possession, may insure them in their own names, and in case 
of loss may recover the full amount of insurance, for the satisfac- 
tion of their own claims first, and hold the residue for the owners” 
—citing cases. On this opinion the judgment was affirmed. The 
case was followed and the position strengthened by the opinion 
of Mr. Justice Blatchford in the case of California Insurance 
Company vs. Union Compress Company, 133 U. S. 387, 10 Sup. 
Ct. 365, 33 L. Ed. 730. There the insurance was “on cotton in 
bales, their own, or held by them in trust or on commission while 
contained,” etc. This was held to cover cotton which was in the 
possession of the compress company at the time of the fire, as 
bailees, and that the words “held by them in trust’”’ were used and 
must be construed in their general, commercial, and business 
sense. The opinon states: “The policy covered all the cotton 
which was placed in the hands of the plaintiff by those companies. 
It was lawful for the plaintiff to insure in its own name goods held 
in trust by it, and it can recover for their entire value, holding the 
excess Over its own interest in them for the benefit of those who 
have intrusted the goods to it.” 

To the same effect is the English law. Waters vs. Monarch 
Insurance Company, 5 El. & Bl. 870, 25 L. J. Q. B. 102. There 
Lord Chief Justice Campbell says in a similar case, in which there 
was a verdict in favor of a bailee for the value of goods insured by 
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it and in its possession, although belonging to other persons, “the 
property specified in the policy has been entirely destroyed. The 
whole of it is therefore to be made good, and not merely the 
particular interest of the plaintiff in it. They will be entitled 
to keep for their own indemnity as much as_ will cover 
their interest in the goods, and they will be trustees 
of the residue of the money for the absolute owners. There 
are authorities showing most distinctly that although no previous 
order to insure is given, the owners of the goods may ratify an 
insurance effected on them for his benefit, and may recover from 
the parties insuring the money received by them for his use.” 
Such recovery could only he had upon the theory that the original 
insurance was upon the goods themselves, and that the insurance 
policy was a contract made by an agent for the benefit of his 
principal of which the principal might avail himself at any time. 

The same rule was made the basis of decision in Stillwell vs. 
Staples, 19 N. Y. 401—there the goods were held by the bailee “in 
trust or on commission”—and in Waring vs. Indemnity Fire In- 
surance Commpany, 45 N. Y. 606, 6 Am. Rep. 146, where the policy 
was issued to commission merchants, and it covered property 
“their own or held in trust on commission or sold but not re- 
moved.” The bailee was held entitled to collect the total amount 
of the loss. 

The same rule is adopted in Tennessee (Lancaster Mills vs. 
Merchants’ Cotton Press Company, 89 Tenn. 1, 14 S. W. 317, 24 
Am. St. Rep. 586) in which Judge Lurton, now of the United 
States Supreme Court, made a collection of a large number of 
authorities on the subject, and in Maryland, in Fire Insurance 
Association vs. Merchants’ Company, 66 Md. 339, 7 Atl. 905, 59 
Am. Rep. 162; likewise in Pennsylvania, Roberts vs. Firemen’s 
Insurance Company, 165 Pa. 55, 30 Atl. 450, 44 Am. St. Rep. 642. 

The phraseology of the insurance policy in this case is not sub- 
stantially different from that contained in the policies adjudi- 
cated upon in the cases above cited. In each and all of the cases 
the policy was procured by a bailee, and was for the benefit of a 
bailor, and in every case was held to be direct insurance on the 
goods of the bailor, thus giving the bailor an interest in the 
policy from the time of its issuance. This interest is, however, 
subject to any interest which the bailor may have under the poli- 
cies. It appears in this case that the bailee has no interest to pro- 
tect, and that therefore whatever moneys are derived from the 
policies belong to the bailor. 

lt was argued that the assignment made by the express company 
to the petitioner of an interest in this fund was invalid for the 
reason that the assignment was made of assets of the corporation 
in contemplation of insolvency, and that there was thus a violation 
of the terms of section 64 of our corporation act. P. L. 1896, p. 
298. If the petitioner’s right stood on the assignment there might 
be some reason for this contention, but it does not so stand. 
Whatever right the petitioner has arose out of the policies of in- 
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surance and became efficient for the petitioner’s protection as 
soon as the insurance was effected. 

My conclusion, therefore, is that the petitioner’s right to the 
money accrued when the policy was issued, and is not affected by 
the insolvency. 


I will advise an order directing the receiver to act in accordance 
with these views. 


SUPREME COURT OF CALIFORNIA. 


FOUNTAIN et AL. 


vs. 


CONNECTICUT FIRE INS. CO.* 


FIRE INSURANCE—DAMAGE. 


The policy provided that if a building or any part thereof fall, except as 
a result of fire, all insurance on such building or its contents shall im- 
mediately cease. The company claimed that the building was caused 
to partially fall by an earthquake before the fire started, and its evi- 
dence showed that, before the fire started, the front wall of the build- 
ing from the roof to the second floor had fallen down, leaving the 
roof unsupported in front, so that the front part of it rested upon the 
second floor. Insured’s evidence was that the upper stories had “great 
chunks out of them,” and that the building could not be occupied until 
repaired. Held, that the evidence both of insured and the company 
showed that a substantial part of the building had fallen when the fire 
started, so as to avoid the policy. 


{For other cases, see Insurance, Cent. Dig. § 749; Dec. Dig. § 324.] 


FIRE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 


In an action on a fire policy which provided that if any part of the build- 
ing fall, except from the fire, all insurance shall immediately cease, 
evidence eld not to show that the fire started in the building before 
the front wall fell from an earthquake shock. 


{For other cases, see Insurance, Dec. Dig. § 665.] 


FIRE INSURANCE. 


Civ. Code, § 2611, provides that a policy may declare that a violation of 
specified provisions thereof shall avoid it, but otherwise the breach 
of an immaterial provision does not avoid the policy. A fire policy 
provided that if any part of the insured building fall, except from the 
fire, all insurance on the building or its contents shall immediately 
cease. Held, that the failing of a material part of the building before 
the fire started immediately avoided the policy, whether it increased 
the fire risk or not. 

[For other cases, see Insurance, Cent. Dig. § 749; Dec. Dig. § 324.] 


* Decision rendered, Dec. 14, 1910. 112 Pac. Rep. 546. 














520 Insurance Law Journal Vol. 40. [ Mar., 1911. 


In Bank. Appeal from Superior Court, Sonoma County ; Thos. 
C. Denny, Judge. 

Action by O. Fountain and others against the Connecticut Fire 
Insurance Company. From an order denying defendant’s motion 
for a new trial after verdict for plaintiffs, defendant appeals. 
Reversed. 


A. B. Ware and T. C. VAN Ness, for Appellant. 

Tuomas J. Geary, for Respondents. 

Suaw, J. 

This is an action to recover upon a policy of insurance issued by 
the defendant, covering goods of the plaintiff contained in a two- 
story brick building situated in the city of Santa Rosa, known as 
the Shea Building. It had two storerooms on the ground floor, 
one of which was occupied by Fountain. The second floor was 
divided into rooms used and occupied for offices and one room 
which was occupied by the society of “Eagles” as a lodgeroom. 
The defendant appeals from an order denying its motion for a new 
trial, after a verdict for the plaintiff. The policy contained the 
following clause: “If a building, or any part thereof, fall, except 
as a result of fire, all insurance by this policy on such building or 
its contents shall immediately cease.’ The building referred to 
was the Shea building aforesaid. 

Upon the trial it was admitted by the defendant that it was 
liable to the plaintiffs for the loss to the full amount of the policy 
($1,000) “unless it could make good its defense based upon” 
the above-quoted clause thereof. The fire was on April 18, 1906, 
and it immediately followed the earthquake which occurred at 15 
minutes after 5 o’clock in the morning of that day. The evidence 
introduced by the defendant in support of the defense aforesaid 
showed that, before the fire started, the front wall of the Shea 
building, from the roof down to the second floor, had fallen down, 
leaving the roof unsupported in front so that the front part of it 
dropped and rested upon the second floor at the top of the first 
story. This was the substance of the testimony of a number of 
witnesses who saw the building immediately after the earth- 
quake. That this front wall was a substantial and important part 
of the building, and that the falling thereof would immediately 
terminate the policy by force of this clause, cannot be seriously 
disputed. The defense was therefore established, and the order 
must be reversed, unless other evidence raised a substantial conflict 
on the subject. We do not think the contention of the plaintiff 
that there was a conflict on that point can be sustained. The evi- 
dence of the defendant’s witnesses on the point was clear, direct, 
positive and satisfactory. That on behalf of the plaintiff, which 
it is claimed creates a conflict, is in substance as follows: The 
witness Burris said that he made an examination of the front and 
rear of the Shea building, that the rear did not seem to be dam- 
aged, and that he did not see any break in the structure of the 
lower walls, nor any breaks in the structure of the Fountain 
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storeroom. On cross-examination he said that the “upper story 
seemed to be shook up quite a little; the windows were thrown 
out into the street in the debris.” Referring to that and the other 
buildings included in the same row, he said that the upper stories 
were “shot up pretty badly and a great deal of brick and awnings 
and other things thrown down on the sidewalk and out on the 
street,” and that he did not think any of them were clear out and 
down, but there would be “great chunks out of them,” and that 
they could not have been occupied until repaired. He said nothing 
about the position of the roof, and apparently was not questioned 
concerning it. Hahman was in his own storeroom in the lower 
story of the adjoining building half an hour after the earthquake. 
He entered from the rear. He said the back walls of the Shea 
building were intact, but he said nothing about the front wall. 
He said the Shea building was burning at that time. King, 
another witness, occupied a storeroom in the adjoining building, 
and he entered it from the rear. The front and side of that build- 
ing were down. He said nothing about the walls of the Shea 
building. Hoffer had an office in the Shea building over the 
storeroom adjoining that occupied by Fountain. He went into 
his office 10 or 15 minutes after the earthquake. He said the side 
walls on the second story were standing on each side of his office, 
that the east wall of the Shea building was up as far as the roof, 
and the roof had slid over onto the front—‘“it kind of fell out 
that way and sort of dropped down in front” over his office. On 
cross-examination he said the front walls where he occupied were 
out, that Dr. Mallory’s office was over Fountain’s store, and that 
Mallory’s office was out just like his. This evidence is wholly 
insufficient to disprove the contention that the part of the wall 
which had fallen was not an important and material part of the 
building. The witness most favorable to the plaintiff was Mr. 
Burris, and his testimony alone shows that a material part of the 
building had fallen. Other evidence established the fact that the 
second story had rather large bay windows in front, and these 
windows, he says, had fallen out into the street. And, while he 
did not think that any of the upper stories in that row were clear 
out and down, they had “great chunks out of them,” and the build- 
ing could not be occupied until repaired. Clearly this was suth- 
cient to constitute the falling of a material and substantial part of 
the building. 

With regard to the time when the fire started, the theory ad- 
vanced is that, although there was no direct evidence on the sub- 
ject, there were circumstances sufficient to justify the inference 
that the first effect of the earthquake may possibly have been to 
break some charged electric light wire in the building, so as to 
cause fire therefrom to begin before the shake had caused the 
wall or window to fall. We have not given the defendant’s evi- 
dence on this point in detail, but, in substance, it satisfactorily 
established the fact that the fire in the Shea building was caused 
after the earthquake, by fire which originated in some other build- 
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“ag or buildings in the same row and did not reach the Shea build- 
ing until from fifteen to thirty minutes afterwards. There was 
clear proof that very soon afterward fires were observed in two 
of these nearby buildings, and that there was none at the time in 
the Shea building. A witness for plaintiff said that about a 
minute after the earthquake, from his house seven blocks away, 
he saw a column of smoke 75 or 100 feet high and half as large 
as the courtroom at Santa Rosa, arising from the neighborhood 
of the Fountain store; that, when he came downtown, he located 
that fire, and it was somewhere in the rear of the Shea building 
or another building not adjoining, but that he did not know the 
exact spot where it was nor within forty feet of where it was; 
that he did not look to see what was burning. This vague and 
uncertain evidence is not sufficient to constitute a substantial con- 
tradiction of the other witnesses, some of them produced by the 
plaintiffs, who testified either directly that the Shea building was 
not on fire at the time they reached it, or saw it, after the earth- 
quake, or to circumstances about which they could not well be 
mistaken and which if true would render it extremely improbable, 
if not impossible, that the building could have begun to burn 
until at least fifteen minutes after the earthquake, and then only 
from fire communicated from the adjoining buildings. It thus 
being established that the building was not on fire immediately 
after the quake, there is no basis for the supposed inference that 
the fire therein may have begun before the wall fell. The de- 
fense was established, the verdict was contrary to the evidence, 
and the new trial should have been granted for that reason. 

One of. the instructions was as follows: “It is not sufficient 
for defendant, in order to avoid its policy, to establish the fact 
that the building described in the policy in suit had, before it be- 
gan to burn, suffered some injury, or that any part of the walls 
of said building had fallen before the contents of the building 
were destroyed by fire, to avoid its policy herein; but the de- 
fendant must establish by a preponderance of evidence that such 
a material portion of the building had fallen before the fire started 
as would have increased the fire risk which defendant assumed 
by its policy on such building and its contents; that, if the evi- 
dence does not establish the falling of such a material portion of 
the building, then I instruct you to find for the plaintiff.” In an- 
ticipation of a new trial it is proper to determine whether or not 
this instruction is correct. Section 2611 of the Civil Code de- 
clares that “a policy may declare that a violation of specified 
provisions thereof shall avoid it, otherwise the breach of an im- 
material provision does not avoid the policy.” We are bound by 
this statutory declaration of the law, whether it accords with 
justice or not. The clause of the policy on this subject is in sub- 
stance the same as this provision of the Code. To declare that, 
upon the happening of a given event, “all insurance shall imme- 
diately cease,” is but another way of saying that, if the event 
happens, the obligation created by the policy shall become void. 
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The effect of this section of the Code, in connection with the 
fallen building provision of the policy, is that the question 
whether the falling of a part of the building increased the fire 
risk or not, is wholly immaterial, provided the part of the build- 
ing which had fallen at the time the fire started was a material 
or important part of it. The instruction was erroneous in so far 
as it directed the jury that the effect of the falling of the part of 
the building must have been to increase the fire risk and that, if 
it did not, the defendant would be liable. The parties had the 
legal right to make the contract that in such an event there shouid 
be no necessity for any inquiry as to the increase of risk there- 
from and that the mere event should at once terminate the insur- 
ance, and, having done so, the defendant is lawfully entitled to 
the advantage thereof. The instruction was imperative in its 
direction to the jury, and, although other instructions given 
omitted the element of increase of risk, they merely caused a con- 
flict, and did not cure the error. It is impossible to say which 
instruction the jury obeyed. 


The decision of the court in Bastian vs. British A. A. Co., 143 
Cal. 287, 77 Pac. 63, 66 L. R. A. 255, was in substance based upon 
the principles above stated. The doctrine that the breach of an 
immaterial provision of the policy does not avoid it is not appli- 
cable, under the Code, where the policy expressly declares that 
it shall avoid it. In Clayburgh vs. Agricultural Ins. Co., 155 Cal. 
708, 102 Pac. 812, we were discussing the question of what was 
a sufficiently important “part” of a building, under the fallen 
building clause of a policy, to make the policy void if such part 
should fall. The instruction there considered was passed as sub- 
stantially correct in effect, and this was put upon the ground 
that, although it did refer to the increase of the fire risk as a re- 
sult of the falling of the part of the building, it did not, when 
taken as a whole, declare that such increase must occur in order 
to avoid the poliey, but only that the part fallen must be impor- 
tant enough to materially impair the usefulness of the building. 
In substance, that decision was that to constitute an infraction 
of the fallen building clause, some inaterial or substantial part 
of the building, as distinguished from a trivial, minute, and un- 
important part thereof, must have fallen. The question of a con- 
sequent increase of risk was not held to be essential to the avoid- 
ance of the policy, if the part which had fallen was a material and 
important part of the building. 

The question involved in this instruction is of no practical im- 
portance upon a new trial, unless the evidence should be more 
favorable to the plaintiff than that given upon the trial under 
consideration; for there can be no doubt that the falling of even 
so much of the building as Burris testified had fallen would in- 
crease the risk of fire. It is proper to remark, further, that the 
evidence does not present the question whether or not the de- 
fendant would be liable if the fire had started in the building be- 
fore any part of it fell, and before it reached plaintiff’s goods 
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a material part of the building had fallen as a result of the earth- 
quake and not as a result of the fire. 

Other questions are discussed in the briefs in this case, but 
the probability that they will arise upon a new trial is so remote 
that we do not deem it necessary to consider them. 

The order denying a new trial is reversed. 

We concur: Angellotti, J.; Sloss, J.; Lorigan, J.; Henshaw, 
J.; Melvin, J. 


Note by the Editor of the Insurance Law Journal. 


The leading principles involved in this case are substantially the same 
as in Davis vs. Conn. F. Ins. Co., published elsewhere in this number. 
See the Editorial Note appended to the latter. 


SUPREME COURT OF CALIFORNIA. 





DAVIS 
vs. 


CONNECTICUT FIRE INS. CO. (S. F. 5, 558.)* 


FIRE > pee — MISLEADING INSTRUC- 
TIONS. 


In an action on a fire policy which provided that the insurance should 
immediately cease if any part of the building fall except as a result of 
the fire, an instruction that such a part of the building must have fallen 
as would destroy its distinctive character as a building in order to 
avoid the policy was too vague as to what portion of the building 
must have fallen. 


[For other cases, see Insurance, Dec. Dig. § 669.]} 


FIRE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 


In an action on a fire policy which provided that the insurance on the 
building or its contents should immediately cease if any part of the 
building fell except as the result of fire, evidence held to sustain a 
finding that the goods were on fire before any part of the building had 
fallen. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


FIRE INSURANCE—CONSTRUCTION OF POLICY. 


A provision of a fire policy that all insurance should immediately cease if 
the building or any part thereof fell, except as the result of fire, does 
not apply to avoid the policy if the building or any part thereof falls 
after the fire starts where the insurance is on the building, and per- 
haps even where it is only on the goods therein, nor does it apply to 
avoid the policy where the goods had begun to burn before the fall 
occurred. 


[For other cases, see Insurance, Cent. Dig. § 1136; Dec. Dig. § 421.] 








* Decision rendered, Dec. 14, ‘1910. 112 Pac. Rep. 549. 
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In Bank. Appeal from Superior Court, Sonoma County; 
Thomas C. Denny, Judge. 


Action by Naomi E. Davis, executrix of the estate of Henry 
S. Davis, deceased, against the Connecticut Fire Insurance Com- 
pany. From an order denying a motion for new trial after ver- 
dict for plaintiff, defendant appeals. Affirmed. 


A. B. Ware and T. C. Van Ness, for Appellant. 

Tuomas J. Geary, for Respondent. 

Suaw, J. 

This is an appeal from an order denying the defendant’s mo- 
tion for a new trial. The plaintiff sued to recover upon an insur- 
ance policy issued by the defendant to Henry S. Davis, in his 
lifetime, covering a stock of drugs belonging to Davis, contained 
in a storeroom on the ground floor of a two-story brick building 
situated in the city of Santa Rosa. The fire which occasioned 
the loss took place on the morning of April 18, 1906, immediately 
after the great earthquake of that day. The policy issued by the 
defendant contained the following clause: “If a building or any 
part thereof fall, except as the result of fire, all insurance by 
this policy on such building or its contents shall immediately 
cease.” Upon the trial the defendant stated that its sole defense 
was based upon the aforesaid clause, and that, unless that de- 
fense was sustained by the evidence, the judgment should be 
given for the plaintiff. 

In addition to the general verdict for the plaintiff, the jury 
returned answers to a number of interrogatories submitted to 
them. Some of these were in respect to the question whether the 
fall of a part of the building was before or after the fire started. 
The answers of the jury stated, in substance, that no part of the 
building fell before the insured goods were attacked by fire. 
The several answers clearly imply, although they do not ex- 
pressly say it, that a material part of the building fell, and that 
the falling thereof was caused by the earthquake, and not by the 
fire. The appellant complains of several instructions relating to 
the subject of the fall of a part of a building and how much of 
it must have fallen in order to bring about a cessation of the in- 
surance under the clause above quoted. One of them stated that 
the jury must find that such a portion had fallen as would de- 
stroy its distinctive character as a building; another that the fall 
must have had the effect of increasing the fire risk. We have 
considered the latter instruction in our decision in Fountain vs. 
Connecticut Fire Ins. Co. (herewith filed), 112 Pac. 546, and held 
it to be erroneous. The other instruction is too vague to be a 
safe guide for the jury. Reasonable men might reasonably differ 
upon the question of its meaning. To destroy a building’s dis- 
tinctive character, as such, might merely refer to a change in its 
appearance, or to a fall that would require a change of its use, or 
its practical destruction as a building. But in view of the clear, 
conclusive and uncontradicted evidence that the entire upper 
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story was shaken down by the earthquake alone, so that the roof 
fell down upon the second floor, we cannot believe that the in- 
structions on this branch of the subject could have prejudiced 
the defendant in the least. The proof showed conclusively that 
the earthquake alone caused the fall of a sufficient part of the 
building to destroy its distinctive character as a building and to 
increase the risk from fire. There was, in fact, no real contro- 
versy at the trial in regard to this point. The interrogatories and 
the answers thereto show that this fact was conceded and, in- 
deed, the jury could not have found otherwise upon the evidence, 
for there was absolutely none to the contrary. The whole de- 
fense turned upon the question whether or not the fire attacked 
the goods before a part of the building had fallen. The jury 
answered that it did. It is claimed that this finding is not sup- 
ported by sufficient evidence. 

The strongest evidence in favor of the proposition that the fire 
attacked the goods before the walls fell is the testimony of the 
witnesses, Duncan, Bailey, and Faught. Bailey testified that he 
was running a livery stable, situated near the Davis building, and 
that from his stable, not more than three or four minutes after 
the earthquake, he saw fire in the rear of the Davis building. 
Faught testified that he was a fireman and slept in the engine 
house which was situated on a lot fronting on Fifth street, and 
running back toward Fourth street; the rear thereof being about 
fifty feet from the rear of the Davis store. He said: “It did not 
take very long that morning to get out of the engine house. I 
saw the rear of the buildings where the Davis drug store was 
about three or four minutes after I got out of the engine house. 
I saw the fire started. I saw a volume of smoke come up right 
behind the Davis drug store. I saw quite a volume; enough to 
indicate to me the existence of a good fire there.” Duncan was a 
fireman, and lived in a cottage in the rear of the Davis drug store. 
At the time of the earthquake he was in the engine house, about 
fifty feet from his cottage. He got out of the engine house about 
five minutes after the earthquake and went to the back door of 
his cottage from which he saw fire in the back end of the Davis 
building. The back end of it was then burning. The inside of 
the building was then on fire and the smoke and flames were com- 
ing out of the windows and through the roof. Muther, chief of 
the fire department, a witness for plaintiff, testified that ten 
minutes after the shock he climbed to the top of the Davis build- 
ing and found that the roof had fallen and rested upon the first 
story; that he saw at once that there was a fire coming fast “eat- 
ing into” the building, and little blue blazes climbed up all around 
the brick; and that the fire was of an absolutely unnatural color, 
a kind of blue color all through the bricks. It was admitted that 
the building was lighted with electric lights, and, in effect, that 
the wires were at the time charged with electricity. 

It is not improbable that the first effect of the strain caused 
by the earthquake was to break some wire charged with elec- 
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tricity, thereby instantaneously starting a fierce fire, and that the 
falling of the wall did not occur until the last severe vibration 
and after the fire had begun. The earthquake continued for 
forty-five seconds. Even this brief period was long enough for 
the two events to occur consecutively, with an interval between 
them of more than half a minute. The evidence does not show 
the particular place in the building where the inflammable drugs 
were kept. The testimony of Muther that the flames were of an 
unnatural blue color inside the building ten minutes after the 
earthquake indicated that some inflammable substance different 
from the wooden part of the building was then burning. It is 
common knowledge that the breaking of a charged electric wire 
will instantly cause a very hot flame and that if combustible ma- 
terials are near by such a fire will spread with great rapidity. 
Under all these circumstances, we cannot say that the finding of 
the jury on this point was not sustained by the evidence. 

The appellant contends that it is immaterial whether the build- 
ing was on fire or not at the time the wall fell, provided fire did 
not cause the fall. The court charged the jury that if it found 
that a material part of the building fell from a cause other than 
fire, before the insured goods were attacked by fire, the plaintiff 
could not recover. The case appears to have been tried upon the 
theory that this was the extent of the burden of proof resting 
upon the defendant. The jury, as we have said, obviously found 
that the goods were on fire before any part of the building fell. 
It appears from the evidence, however, that at the time the walls 
were thrown down by the earthquake only a small part of the 
goods could have been consumed or injured by the fire. The 
claim is that if there was a falling of the wall, not caused by fire, 
the clause of the policy thereupon immediately became operative, 
the insurance immediately ceased, and that, although the fire 
began before the wall fell, the defendant is liable only for so 
much of the goods as were consumed or injured by fire before 
the wall fell and for none that were consumed or injured after- 
ward. 

The case of Kiesel vs. Ins. Co., 88 Fed. 243, 31 C. C. A. 515, 
is cited in support of this proposition. That was a loss of in- 
sured goods in a building. Counsel quotes from the opinion in 
that case the following: “If it (the building) was on fire, and 
it would have fallen by the force of the wind if there had been 
no fire, then its fall could not be said to have been the result of 
the fire, and the defendant was not liable. * * * The cause of 
the fall was the test of liability.” Wrenched from its context, 
this passage may seem to support appellant’s claim. But a read- 
ing of the entire decision shows that the precise question here in 
issue—the liability where, after a fire has attacked insured goods 
but before it has done much damage, a material part of the 
building containing them falls from a cause other than fire—was 
not under consideration in that case; that, as appears by 
stipulation in that case, the only questions for decision 
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were whether or not the fire began before the building fell, 
and if it did whether the fall was caused by the wind or the fire. 
The discussion shows that the court, in effect, held that the in- 
surer was liable if the wind blew the wall down, after the fire 
started, but before it reached the insured goods, and, by implica- 
tion, at least, that it would not have been liable if the wall had 
been blown down before the goods were attacked by fire. Thie 
trial court in its instructions to the jury had said: “If this build- 
ing, or any substantial part thereof, fell before the fire, or be- 
fore any portion of the merchandise insured was injured by fire, 
and it so fell, not as the result of the fire, but as the result of 
something else, your verdict should be for the defendant.” And 
further: “If that building fell, even after the fire had originated 
—if the fall was not caused by the fire—and if at the time it 
fell the goods had not caught fire, and had not been damaged by 
fire, the defendant would not be liable. * * * If, on the other 
hand, those goods had been damaged by fire, or had caught fire 

rior to the falling of the building, you will find for the plaintiff.” 

his instruction was approved. The judgment in that case was 
for the company and the plaintiff appealed, and, while the ques- 
tion whether or not the charge was too favorable to the plaintiff 
was not material, the instruction shows, as also do the comments 
thereon, that the court did not mean to decide that it was imma- 
terial whether the building was or was not burning at the time 
the wall fell from the wind and that it did not hold that if a 
building fall, other than by fire, while goods therein are burning, 
the loss will be divided by that event, and the company held only 
for the goods consumed or injured before the fall. 

Upon the question last stated, we think the most reasonable 
interpretation of the fallen building clause is that it does not 
apply to the case of a building, or part thereof, falling after it 
has begun to burn, if the insurance is on tHe building, and per- 
haps even if it is only on goods therein, and that, where goods 
only are involved, it does not apply where the goods have begun 
to burn before, and are burning at the time, the fall occurs. 
When the fire begins to burn the property insured, the thing in- 
sured against has happened, the liability has begun, some loss 
has become inevitable. It is true that it might happen that a 
fall occurring during a fire would prevent it from being put out, 
and thus cause greater loss than would otherwise have been suf- 
fered, and the insurer might wish to contract for exemption in 
such a contingency. But in such a case it would be practically 
impossible to make an intelligent division, separating the loss 
occurring before the fall, from that occurring afterward. No 
person. owning goods would be willing to make such a contract 
and assume the burden of such a division, if he understood its 
effect. If it was the intention to provide for the case of the 
falling of a building after a fire had attacked the goods and to 
exempt the insurer from liability for the goods burned after the 
fall took place, while holding him for that which occurred before, 
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surely more explicit language would have been used. Other 
events which the policy declares shall avoid it, such as a change 
of interest, an assignment of the policy, or the execution of a 
mortgage thereon, might occur after the goods began to burn. 
Would it be contended, in such cases, that an account must be 
taken and the insurer held only for the goods burned and the 
injury caused before the event? The division would in most 
cases necessarily be a mere guess. It is obvious that the parties 
did not contemplate the application of the fallen building clause 
in this matter. The better rule is to hold that the liability of the 
insurer, so far as this clause is concerned, is fixed by the con- 
ditions existing at the time the fire and consequent loss begins, 
and is not affected or changed by the fall of the building, or a 
part thereof, subsequently but before the destruction is complete. 

The witness Muther was asked the question: “Was the fall- 
ing of the Davis building the result of fire?’ An objection to the 
question was properly sustained. it called for a mere conclu- 
sion or opinion as to a fact which was not.the subject of expert 
testimony. If the testimony he had previously given as to the 
facts was true, the conclusion that the fall was not the result of 
fire necessarily followed. Moreover, as we have stated before, 
the entire evidence showed conclusively that the earthquake 
caused the fall, and there was not even an attempt to show the 
contrary. The refusal to allow the question was therefore not 
injurious to the defendant. This also applies to the refusal to 
allow the witness Wilson to answer a general question as to the 
condition of all the buildings on Fourth street after the earth- 
quake. Furthermore, the evidence was properly confined to the 
Davis building, and in addition to that, the witness was after- 
wards allowed to say that he could not tell one building from 
another, because they were all down, and thereby he did, in ef- 
fect. answer the question. 

We find no prejudicial error in the record. 

The order is affirmed. 

We concur: Angellotti, J.; Sloss, J.; Lorigan, J.; Henshaw, J. 


MELVIN, J. (dissenting). 

I think the conclusion by the jury that the fire attacked the 
goods before a part of the building had fallen is not supported 
by sufficient evidence. To hold that the testimony of Duncan, 
Bailey, and Faught sustains such a finding, is to ignore the rule 
that the plaintiff’s case must be sustained by a preponderance of 
evidence. Ali of these men saw the fire some minutes after a 
material portion of the building had fallen. Their stories com- 
port as well with the theory that combustion followed the great- 
est and most destructive movement of the earthquake as with the 
deduction that the first vibration broke the electric light wire 
and so caused the fire. Indeed, according to the doctrine of 
probabilities, it is very likely that the same force which de- 
stroyed the upper walls of the building broke the wire and lib- 
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erated its current. Whether a mass of loosened brick can leave 
a wall sooner than a vagrant electric current can set fire to a 
stock of goods is a question too difficult for satisfactory solution 
even by all the combined wisdom of the members of a trial jury, 
and, unless we can ignore the necessity of plaintiff’s establishing 
his case by preponderance of evidence, I cannot see how the proof 
sustained the jury’s finding. I think it clear that, the destruction 
of a portion of the building having been shown, the burden was 
on the plaintiff to prove the occurrence of the fire in some man- 
ner other than from any of the accepted risks. Beach on In- 
surance, § 1329; Pelican Ins. Co. vs. Troy Co-operative Ass’n, 
77 Tex. 225, 13 S. W. 980; Insurance Co. vs. Boren 83 Tex. 97, 
18 S. W. 484. In California this rule with reference to the 
burden of proof has, I think, long been established, although 
at least one learned judge has cited one of our leading cases 
as announcing the opposite doctrine. In Western Assur. Co. 
vs. Mohlman Co., 83 Fed. 813, 28 C. C. A. 157, 40 L. R. A. 
561, the court refers to Blasingame vs. Home Ins. Co., 75 Cal. 
635, 17 Pac. 925, as authority for the rule that the defendant 
must by a preponderance of evidence establish the performance 
on plaintiff’s part of prohibited acts or show in like manner that 
the loss occurred from an accepted risk. An examination of that 
case, however, shows that a rule of pleading and not of evidence 
was announced. Broadly speaking, the court in the Blasingame 
Case held that in an action on a policy of insurance a condition 
precedent may be generally pleaded under the provisions of 
section 457 of the Code of Civil Procedure, and that the com- 
plaint need not contain averments intended for the purpose of 
meeting or cutting off a defense. Yet in that case the learned 
commisisoner wrote: “One seeking to recover on an insurance 
policy must aver the loss and show that it occurred by reason 
of a peril insured against.” This doctrine was asserted with even 
greater emphasis in the case of Rankin vs. Amazon Ins. Co., 89 
Cal. 203, 26 Pac. 872, 23 Am. St. Rep. 460, in which the policy 
under consideration provided that the plaintiff should keep a 
watchman on the premises day and night when the mill was not 
in operation; this court holding that, after the defendant had 
shown that the mill was idle, the burden of proving compliance 
with the warranty rested upon plaintiffs. So, in this case, it 
seems to me, the fall of a material part of the building being 
shown, it is for the plaintiff to prove by a preponderance of the 
evidence that the fire was burning his property while the building 
was intact. This, I think, he utterly failed to do. I am aware 
that the opposite rule is adopted in some jurisdictions and the 
burden of proof held to be on the defendant (see Trans-Atlantic 
Fire Ins. Co. vs. Bamberger [Ky.] 11 S. W. 595; Western Assur: 
Co. vs. Mohlman Co., supra), but I think the other, which 1 
believe has been the California rule, is based upon sounder rea- 
soning. 
The order should be reversed. 
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Note by the Editor of the Insurance Law Journal. 


The principal issues involved in this case and in that of Fountain vs. 
Ins. Co., published elsewhere in the present number, are substantially simi- 
lar, being the proper construction and application of the fallen building 
clause in case of goods in a building shattered by earthquake. The 
clause was originally limited to the simple fall of the building, but as 
that proved too restricted to express the intention of the parties, the pro- 
vision was extended to any part of the same. Under the former it was 
held that if a very large and @ubstantial part remained standing the ex- 
ception did not apply. See Bruenner vs. Ins. Co., 51 Cal. 101; Security 
Ins. Co. vs. Mette, 27 Ill. App. 324. [Compare III. Mut. Ins. Co. vs. Mette, 
27 111. App. 330.] The design of the clause is to exempt from liability for 
a loss primarily due to a cause not insured against, but in which fire was 
an intermediate link, and to remove all dispute as to the agency of fire by 
terminating the risk at the instant of fall. It is the latter design which 
renders the question immaterial whether or not the risk was increased. 
The single question here is, did the fall precede the fire? 


In dealing with this question the court rightly holds that, if the sub- 
ject of insurance is actually on fire when the fall occurs, the policy is 
liable. It has been held that in such case the principle of nunc pro tunc 
applies. The damage done relates back to the inception of the fire. A 
policy which expires at noon is liable for the entire subsequent damage 
from a fire which starts the instant before that hour. It is not divisible. 
See Howell vs. Ins. Co., 7 Ohio pt. 1, 284; Joyce on Insurance, § 2792; 
May on Insurance, § 401. The doctrine of probabilities, as intimated in 
the dissenting opinion, shows the probability of a preceding fire to be too 
small for serious consideration in the absence of sufficient evidence to the 
contrary, and properly throws the burden strongly on the party alleging 
it. Assuming that such a fire is likely to occur once during fifty years, 
scarcely once in a million times would it happen without discovery pre- 
ceding the shock. This mathematical fact might properly be judicially 
recognized. Even if charged to severed electric wires the initial move- 
ment in the fall, to which the latter relates back, may be assumed to ante- 
date the fire from the severance. 


That the fall, even of a part, must be substantial is, on grounds of 
right reason, universally held by the courts. But the test of sufficiency is 
not the practical destruction of the building as a structure, as might be 
claimed under the original form of the exception, nor the increase of 
hazard, but simply such a fall as is in excess of the results of ordinary 
structural defects. Home, &c., Ins. Co., vs. Tomkies, 96 Tex. 187. 


The effect of the earthquake and of the explosion clauses, both of 
which are analogous in principle, may properly be studied in this con- 
nection. Where the fall is due to an explosion, and a loss by fire fol- 
lows, the fire is chargeable directly to the explosion; the consequent fall 
of the building is merely an intermediate link and the policy is liable. 
The contract is for damages in case of fire due to explosion. Here the 
contract is for a release from liability in case of fire following the fall. 
If the two provisions should conflict the later, as against the company, 
controls. See Dows vs. Ins. Co., 127 Mass. 346; Leonard vs. Ins. Co., 

Cc. C. A. 369; Ins. Co. vs. Leonard, 57 C.C. A. 176. 
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SUPREME COURT OF FLORIDA. 
Division A, 


HARTFORD FIRE INS. CO. 


Us. . 


BROWN.* 








AUTHORITY OF AGENT—WAIVER OF CONDITIONS.. 


The clause in the fire insurance policy placing a limitation upon the power 
of any officer, agent, or other representative of the insurance company 
as to manner of waiver of any provision or condition in the policy 
may itself be waived. An insurance company cannot make its local 
agent the medium through which all the benefits of a policy flow from 
the insured to it, and then deny that he has authority to represent it 
when the benefits of the insured are involved. 


[For other cases, see Insurance, Dec. Dig. § 372.] 


Error to Circuit Court, Jackson County ; 
Judge. 

Action by J. W. Brown, for the use of the Central State Bank, 
against the Hartford Fire Insurance Company. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


J. Emmet Wolfe, 










Paur, Carter and Wo. B. Fartiey, for Plaintiff in Error. 
Prick & Warson, for Defendant in Error. 
























SHACKLEFORD, J. 

We are called upon to review a judgment which the plaintiff 
in the court below recovered against the defendant upon a fire 
insurance policy. The declaration substantially follows the stat- 
utory form in such actions, and such original policy is attached 
to and made a part thereof. This policy insured the plaintiff for 
the term of one year from the 14th day of April, 1909, against 
all direct loss or damage by fire, except as therein provided, to 
an amount not exceeding $1,000, to certain described property 
therein, consisting of hotel furniture and other goods and chat- 
tels. The defendant filed two pleas. In the first it was denied 
that all the conditions of the policy had been performed and ful- 
filled, so as to make the defendant liable and entitle the plaintiff 
to maintain an action thereon; it being specifically averred that 
the plaintiff, although required by the stipulations and cove- 
nants in the policy so to do, “did not give any immediate notice 
of any loss by fire in writing to this defendant, and did not fur- 
ther separate the damaged from the undamaged personal prop- 
erty, put it in the best possible order, make a complete inventory 
of the same, stating the quantity and cost of each article and the 
amount claimed thereon, and did not within sixty days after said 


* Decision rendered, Dec. 6, 1910. 63 South. Rep. 838. Syllabus by the Court. 
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fire render statement to this defendant signed and sworn to by 
said plaintiff or the insured as he is called in said policy, stating 
to the knowledge and belief of said insured, and to the time and 
origin of the fire, the interest of the insured and all others in the 
property, the cash value of each item thereof, and the amount 
of loss thereon, all incumbrances thereon, all other insurance 
whether valid or not, covering any of said property, and a copy 
of all descriptions and schedules in all policies and change in 
title, use, occupation, and location and possession or exposure of 
said property since the issuing of said policy, by whom and for 
what purpose any building therein described, and the several 
parts thereof were occupied at the time of the fire. The defend- 
ants aver that by reason of the premises that said plaintiff is 
barred from bringing or maintaining this action on said contract 
on the policy.” 

The second plea was as follows :— 

“(2) And for the second plea the defendants say that the 
alleged contract sued upon called a policy contains a provision 
and stipulation in substance and to the effect as follows: ‘This 
entire policy unless otherwise provided for by an agreement in- 
dorsed thereon or added thereto shall be void, if the subject of 
insurance be personal property and be or become incumbered by 
a chattel mortgage.’ And defendants further aver that the sub- 
ject of insurance covered by said policy was personal property, 
and that there never was any agreement indorsed thereon or 
added to said policy permitting or otherwise providing the said 
property had been or might become incumbered by a chattel 
mortgage; but that, in violation of said stipulation and provision, 
the said plaintiff had incumbered said property by executing a 
chattel mortgage on same to First National Bank of Graceville, 
Fla., January 30, 1907, and another chattel mortgage to First 
National Bank of Graceville, Fla., executed September 15, 1908, 
and that said chattel mortgage was in full force, not paid, satis- 
fied, or canceled at the time of execution by defendant of the 
policy sued upon and at the time of said alleged loss of the prop- 
erty by fire as in the declaration is alleged.” 

To these pleas the plaintiff filed the following replications :— 

‘“‘Now comes the plaintiff in the above styled and entitled cause, 
and for replication to the first plea of the defendant on file herein 
says :— 

“That it is true that the said policy of insurance sued upen 
contains the covenants, stipulations, and agreements set forth 
and contained in said plea; but the plaintiff avers that the said 
defendant waived the requirements on the part of this defendant 
contracted to be performed and done by him as stipulated and 
set forth in said plea by unconditionally denying, prior to the 
institution of this suit, and liability under the policy of insurance 
herein sued upon. 

“And for first replication to the second plea of the defendant 
herein the plaintiff says :— 
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‘That it is true that prior to the execution and delivery of the 
policy of insurance to the plaintiff by the defendant company 
plaintiff had executed and delivered to the First National Bank 
of Graceville, Fla., the two certain mortgages mentioned and de- 
scribed in the said second plea, but plaintiff avers that, prior to 
effecting said insurance, each of said mortgages had been fully 
paid oft and discharged, and at the time of the taking out of the 
policy of insurance said mortgages were not a valid and subsist- 
ing lien against the property described in said policy of insur- 
ance, and thereby insured. Neither were said mortgages at any 
time thereafter a valid and subsisting lien upon said property so 
covered by the policy of insurance aforesaid. 

‘And, for second replication to the said second plea, plaintiff 
says :— 

“That the defendant at the time of effecting said insurance in- 
formed the plaintiff that it was not necessary to state whether or 
not the property insured by the said policy was incumbered by 
mortgage, mortgages, or other liens, and further stated that, even 
though the same was covered by mortgages or liens, such fact 
woul-i not affect the insurance upon the property so insured, and 
that said defendant would write said policy upon the payment 
of the piemiuin mentioned and set forth in the policy of insur- 
ance. 

“Plaintifi further avers that he started to inform the defend- 
ant of the condition of said property sought to be insured as to 
incumbrances, but the said defendant informed the plaintiff that 
it made no difference and that he did not care to know anything 
about incumbrances or liens thereon, if any; that plaintiff relied 
upon the representations of the defendant and at his request paid 
it the sum of $36.50 on said policy of insurance, and accepted 
the same from the said defendant; that the defendant accepted 
the said money for said insurance upon the terms and agree- 
ments herein alleged and issued the said policy herein sued upon. 

“Wherefore plaintiff alleges that the defendant is estopped 
from denying liability under said policy contract sued upon by 
reason of the existence of any mortgage or lien upon said prop- 
erty which existed at the time of the execution and delivery of 
said contract of insurance.” 

The defendant interposed a demurrer to the second replica- 
tion upon the following ground: “Said replication sets up no 
matter of reply to defendant’s plea. The policy itself sued upon 
shows stipulations in substance and to the effect that no agent 
ur officer had authority to modify or change the stipulations 
therein contained unless indorsed upon policy. Said replication 
does not contain any statenient that the waiver set up was in- 
dorsed on said policy or added thereto.” 

This demurrer was overruled, whereupon the defendant joined 
issue upon the replications, and the case came on for trial before 
a jury, which resulted in a verdict and judgment in favor of the 
plaintiff. Twenty-six errors are assigned. We shall not dis- 
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cuss them all, but shall treat such as we think merit considera- 
tion. We shall first take up the last assignment, which is based 
upon the overruling of the demurrer to the second replication. 
Confining our attention to the ground of the demurrer, to which 
the defendant is restricted, we are of the opinion that the ques- 
tion sought to be raised by this assignment has already been de- 
cided adversely to the contention of the defendant in Eagle Fire 
Co. vs. Lewallen, 56 Fla. 246, 47 South. 947. We might well 
content ourselves with referring to the discussion therein and 
the prior decisions of this court and other authorities there cited. 
See especially Tillis vs. L. & L. & G. Ins. Co., 46 Fla. 268, 35 
South. 171, 110 Am. St. Rep. 89, and Indian River State Bank 
vs. Hartford Fire Ins. Co., 46 Fla. 283, 35 South. 228. The facts 
and circumstances in the instant case upon which the pleadings 
are based are necessarily different from those in the cases cited, 
but the principle which governs runs through them all. No use- 
ful purpose would be accomplished by repeating what we have 
already said in these prior decisions, as they are of compara- 
tively recent date and all accessible. Whatever valid objections 
might have been urged to the second replication, we think that 
the specific and only one urged was not well taken. Therefore 
the demurrer interposed to such replication was properly over- 
ruled. 

The twenty-third assignment questions the correctness of a 
paragraph of the general charge relating to the issues sought to 
be raised by the second replication. We do not feel called upon 
to enter into any discussion of this assignment, and see no useful 
purpose to be accomplished by setting out the paragraph of the 
general charge which is called in question. Of course, it must 
be construed in connection with the entire charge, and, so con- 
strued, it may well be not open to the criticism urged against it. 
Be that as it may, we do not feel that we need be concerned with 
the evidence or charges upon the issues so sought to be raised by 
this replication. As an inspection thereof readily discloses, the 
first replication is to the effect that prior to the issuance of the 
policy the two mortgages referred to and described in the sec- 
ond plea had been iully paid and discharged. As to this, the 
evidence was all one way, and the court properly instructed the 
jury that such replication had been proven. Such being the case 
and the defendant’s plea being thereby eliminated, it becomes 
immaterial whether the paragraph of the charge complained of 
was strictly correct or not. We would add that the transcript does 
not show that any instructions were requested by the defendant. 
If it conceived that any further instructions were necessary, or 
if it desired additional instructions upon any point, it should have 
prepared and submitted them to the trial court. 

The first thirteen assignments are based upon the admission or 
exclusion of evidence. We shall not discuss them in detail. We 
have examined and considered them all, and are of the opinion 
that they are practically without merit. Even if error may have 


é 
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been committed either in the reception or exclusion of evidence, 
it would seem to have been harmless to the defendant. Without 
attempting to make even a synopsis of the evidence it would seem 
to have clearly established the issuance of the policy and the loss 
by fire, as alleged in the declaration, and that shortly after the 
fire the defendant in a letter, written and signed by Mr. R. A, 
Peeples, its adjuster, expressly disclaimed and denied any lia- 
bility upon the part of the defendant for such loss, by reason of 
the fact that it claimed there was an outstanding mortgage upon 
such insured property at the time such policy was issued in 
favor of the State Central Bank of Campbellton, Fla., of which 
the defendant had not been advised. There was also evidence 
adduced both as to the insured property that was burned and its 
value, as well as that which was saved and its value, and, while 
such evidence may not have been as full and clear upon all these 
points as was desirable, they were all matters for the jury to pass 
upon, which was done by the verdict. 

At the close of the plaintiff's evidence and after he had an- 
nounced that he rested his case, the defendant made the follow- 
ing announcement, upon which the court made the ruling which 
follows: “The defendant’s defense is that the property at the 
time of the fire was mortgaged. The plaintiff has filed the rep- 
lication to that plea, admitting that it had been mortgaged, but 
that the mortgage was paid. The burden of proof is on them. 
It occurs to me that they have the burden of proving it. The 
court thereupon ruled, ‘No, you have the burden of proving it,’ 
to which ruling of the court the defendant by its counsel did 
then and there except.” 

This ruling forms the basis for the fourteenth assignment, 
which is as follows: “The court erred in ruling that the burden 
of proving the plea that the property was mortgaged although 
the replication admits that it had been mortgaged, but that the 
mortgage had been paid, were on the defendant; and in ruling 
that the burden was not on the plaintiff.” 


The defendant could have interposed a demurrer to the evi- 
dence, or, if it conceived that the plaintiff had failed to prove 
his case, it could have declined to introduce any evidence and 
have requested the court to instruct the jury to return a verdict 
in its favor. It will be observed that the defendant did not pur- 
sue either course, but contented itself with making an announce- 
ment or statement, which, strictly speaking, as presented would 
not seem to require any ruling by the trial court. Without pass- 
ing upon the propriety or correctness of such course, since no 
point is made thereon and the same is not brought to our at- 
tention or argued, we shall briefly consider the assignment. Even 
if the court was in error in holding that the burden was upon the 
defendant, a point which we do not feel called upon to determine, 
no harm ensued to the defendant therefrom, because as a matter 
of fact the plaintiff actually assumed such burden and met it. 

After the court had made its ruling that the burden of prov- 
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ing its plea as to the existence of the mortgage liens upon the 
insured proper was cast upon the defendant, the defendant then 
introduced in evidence the two mortgages described in its plea, 
whereupon the plaintiff, by permission of the court, was recalled 
to the witness stand for further examination. The witness on his 
direct examination proceeded to testify as follows: “Yes; I 
have heard the reading of the mortgage of January 30, 1907, 
which I gave to the First National Bank of Graceville for the 
sum of $395. I gave that mortgage. At the time of taking out 
that insurance, the $395 had been paid to the First National 
Bank, and we did not owe them a nickel. Yes; this mortgage 
had been fully paid off and discharged when I insured that prop- 
erty. This mortgage of September 16, 1906, has been paid off. 
Yes; we don’t owe them a nickel. Yes; it had been paid at the 
time I took out the insurance.” 

The witness was then turned over to the defendant for cross- 
examination, and the following proceedings took place: “I could 
not tell you how long before I paid it, I suppose a year, some 
little bit. * * * It might not have been a year before I took 
out the policy.” 

And thereupon the defendant by its counsel asked the follow- 
ing question: “Q. Now, this replication says that at the time 
of the taking out of the insurance policy sued on that the com- 
pany informed you that it wasn’t necessary that the property 
should be free from a lien—did the company give you any such 
assurance? A. Hartford Fire Insurance Company. Q. Yes; 
this present policy? A. I don’t understand. I don’t understand 
what you are driving at. I don’t understand the question yet. 
Q. Well, I will have to try to make it plainer. You said in this 
replication that at the time you took out the policy the company 
told you it didn’t matter whether the property was incumbered 
by mortgage or not—was that true? A. I told them that the 
Central State Bank of Campbellton had a mortgage on my prop- 
erty. Q. Who? A. Mr. Carkhuff. Yes, sir; I told him. He 
told me I need not tell him any questions. He said it didn’t mat- 
ter. Here the plaintiff moved to strike that out on the ground 
that it was too remote. Q. Was your property mortgaged?” 
And the court objected and ruled as follows: ‘ ‘No; I don’t 
think we will go into that,’ to which ruling of the court the de- 
fendant by its counsel did then and there except.” 

The defendant seeks to make this ruling the basis for the fif- 
teenth assignment, which is as follows: “The court erred in 
striking from the evidence the testimony of J. W. Brown (re- 
examined) as follows: ‘I told them that the bank had a mort- 
gage on the property, Mr. Carkhuff. Yes, sir; I told him. He 
told me I need not tell him any questions. He said it didn’t 
matter.’ And in refusing to allow the testimony as to whether 
or not, at the time the policy was taken out and at the time of the 
loss, the property was mortgaged.” 

It will be observed that the bill of exceptions fails to disclose 
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any ruling of the court upon the motion to strike out certain testi- 
mony of the witness. Therefore, so far as we are informed, no 
portion of the same was stricken out. This being true, the as- 
signment is too broad and must fail for that reason, if for no 
other. See Vaughan’s Seed Store vs. Stringfellow, 56 Fla. 708, 
48 South. 410, and Williams vs. State, 58 Fla. 138, 50 South. 749. 
As we held in Douberly vs. State, 51 Fla. 41, 40 South. 675: 
“Assignments of error predicated upon alleged facts and rulings 
that are not disclosed by the record cannot be considered by an 
appellate court.” Even if we could consider the ruling of the 
court refusing to permit the witness to answer the question, 
“Was your property mortgaged?” which was the only ruling 
made during the cross-examination of such witness, so far as 
the transcript discloses, and which was the only ruling to which 
an exception was noted, no error would be apparent. Such ques- 
tion was violative of the well-established principle that questions 
on the cross-examination must be confined to the matters elicited 
on the direct examination, as well as of the further principle, 
equally well established by repeated decisions of this court, that 
no evidence is admissible which does not correspond with the 
allegations in the pleadings and tend to prove the issues. 

After such ruling by the court, the bill of exceptions shows 
the following proceedings: “Thereupon the defendant by its 
counsel asked leave to amend its pleas. And the plaintiff did then 
and there object to any amendment being made at this stage, 
thereupon the’court ruled: ‘I do not think we will allow any 
amendment now,’ to which ruling of the court the defendant by 
its counsel did then and there except.” 

This ruling forms the basis for the sixteenth assignment, which 
is as follows: “The court erred (when it held that the property 
was under a mortgage though not the particular mortgage de- 
scribed in defendant’s plea) in refusing to allow the defendant to 
amend its plea and correct the description of the mortgage set up 
in the plea to conform to the facts.” 

We fail to find where the court had held that the insured prop- 
erty was under a mortgage, though not the particular mortgage 
described in the defendant’s plea, and such holding is not pointed 
out tous. The bill of exceptions does not show that the defendant 
stated to the court in what particulars it decided to amend its 
pleas, but simply that it “asked leave to amend.” In Peacock vs. 
Feaster, 51 Fla. 269, 40 South. 74, we held as follows: “Our 
statutes permitting amendments of pleadings are very liberal, 
but the matter of allowing or refusing such amendments must 
rest largely within the sound judicial discretion of the trial court, 
as the court must determine whether or not the amendment asked 
for is ‘necessary for the purpose of determining in the existing 
suit the real question in controversy between the parties,’ and 
whether or not it has been ‘duly applied for,’ and an appellate 
court will not disturb the ruling of the trial court either in grant- 
ing or in denying such application, unless it is plainly made to 
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appear that fhere has been an abuse of this judicial discretion.” 
As no abuse of the judicial discretion so vested in the trial court 
has been made to appear, this assignment must necessarily fail. 

The cross-examination of the witness then proceeded as fol- 
lows: “I told him it was under a mortgage. Yes, sir; I did. I 
told him about it. He told me not to tell him any questions—at 
all—a lot of agents did. He didn’t. Yes, sir; I did tell him it 
was under a mortgage. He didn’t say anything only what I told 
you. He said he didn’t ask any questions, a tot of agents did— 
I need not tell him anything.” 

The defendant then introduced as a witness in its behalf M1. 
L. D. Carkhuff, who testified that he was the agent of the de- 
fendant and wrote the policy in question, and that in response 
to his question the plaintiff informed him that the property was 
unincumbered. On cross-examination the witness contradicted 
the statement of the plaintiff, as testified to by him, that plaintiff 
had started to tell him of the existence of a mortgage to the Bank 
of Carnpbellton and witness had stopped him, telling him that it 
was not necessary. 

At the close of the examination of this witness, the following 
proceedings were had: “We now ask to be allowed to amend 
our pleas to correspond with the facts, and to show that at the 
time this policy was written that the property insured was incum- 
bered by a mortgage to Campbellton Bank, and offered to put the 
plea in proper shape instanter. But the court refused to allow 
any amendment whatever, to which ruling of the court the de- 
fendant by its counsel did then and there except.” 

This ruling forms the basis for the seventeenth assignment. 
We are not prepared to hold that the trial judge abused the ju- 
dicial discretion vested in him by refusing to permit the defend- 
ant to amend its pleas at that stage of the trial. See our discus- 
sion of the assignment just preceding the one now under con- 
sideration. The record shows that the Teplications to the pleas 
were filed on the 3d day of May, 1909, and that the case did not 
come on for trial until the 18th day of November, 1909. By 
such replications the defendant was put squarely on notice that 
the plaintiff claimed to have paid off and discharged the two 
mortgages described in the pleas prior to the issuance of the 
policy. The defendant prior to the trial made no attempt to 
amend its pleas so far as disclosed by the record, but joined is- 
sue upon the replications and elected to go to trial. It is not 
shown that the plaintiff misled or deceived the defendant in any 
way. It is not made to appear what the public records showed 
as to the satisfaction of the two mortgages described in the plea 
or as to the mortgage to the Central State Bank of Campbellton, 
Fla. 

No reason or excuse was offered for not applying earlier to the 
court for leave to amend the pleas. See our discussion as to 
amendment of pleadings in Supreme Lodge Knights of Pythias 
vs. Lipscomb, 50 Fla. 406, 39 South. 637. The letter of Mr. R. A. 
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Peeples, the adjuster of the defendant, to the plaintiff, bearing 
date the 12th day of May, 1908, which was introduced in evi- 
dence, without objection, clearly shows that such adjuster had 
been informed of the existence of a mortgage on the insured 
property in favor of the “State Central Bank of Campbellton, 
Fla.” How he acquired this information is not made to appear, 
but that is of no consequence. If the defendant’s adjuster had 
acquired such information in May, 1908, it would seem that the 
defendant’s attorneys, with the exercise of ordinary care and 
diligence might also have ascertained the same by the 31st of 
October, 1908, when the pleas were filed, certainly before the 
trial in November, 1909. Further discussion is unnecessary. We 
are of the opinion that this assignment has not been sustained. 

We have now discussed all the assignments which merit treat- 
ment, and, having found no reversible error, the judgment must 
be affirmed. 

Whitfield, C. J., and Cockrell, J., concur. 

Taylor, Hocker, and Parkhill, JJ., concur in the opinion. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 





CASTELL 


US. 


STERLING FIRE INS. CO* 


FOREIGN CORPORATIONS—PROCESS. 


Service on a representative of a corporation authorized to do business in 
the state did not give jurisdiction over a foreign corporation not so 
authorized, for which the former corporation acted as agent. 


(For cases, see Corporations, Cent. Dig. §§ 2603-2627; Dec. Dig. § 


Appeal from Municipal Court, Borough of Manhattan, First 
District. 

Action by Samuel Castell against the Sterling Fire Insurance 
Company. From a judgment in favor of plaintiff, defendant ap- 


peals. Reversed. 
See, also, 125 N. Y. Supp. 788. 


Argued before Giegerich, Brady, and Gavegan, JJ. 


~e Decision rendered, Jan. 5, 1911. 126 N. Y Supp. 692. 
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Louis H. Porrer, for Appellant. 
VAN IDERSTINE, BADcER & BARKER, for Respondent. 


PER CurRIAM. 

The papers show that the person served was a representative 
of a corporation authorized to do business within the state, and 
which acts as the agent of the defendant, a foreign corporation 
not so authorized. While service on the person served might be 
said to confer jurisdiction over the corporation employing him, 
it is in no sense service on the defendant corporation; there be- 
ing no provision in the Code that service on the agent is service 
on the principal. 

Judgment reversed, with costs, and complaint dismissed, with 
costs. 


SUPREME COURT OF SOUTH DAKOTA. 


CHAPLIN ert At. 
US. 
MUTUAL CASH GUARANTY FIRE INS. CO.* 


VALUED POLICY—EVIDENCE—IMPROVEMENT. 


In an action on a valued policy, it was error to permit plaintiff to prove 
that the premises had been materially increased in value since the 
policy was taken out by the addition of improvements. 


{For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.] 
Haney and Smith, JJ., dissenting. 


Appeal from Circuit Court, Beadle County. 

Action by D. E. Chaplin and another against the Mutual Cash 
Guaranty Fire Insurance Company. Judgment for plaintiffs, 
and defendant appeals. Reversed, and new trial ordered. 


Boyce & WarREN, for Appellant. 
T. M. Simmons, for Respondents. 
Corson, J. 

This is an appeal by the defendant from a judgment entered 
in favor of the plaintiffs, and from the order denying a new trial. 
The action was instituted originally by D. E. Chaplin as sole 
plaintiff against the defendant upon a policy of insurance bear- 
ing date of March 12, 1907, to secure the payment of the sum of 
$1,000 in case of the léss by fire of plaintiff’s flourmill property 


* Decision rendered, Dec. 23, 1910. 129 N. W. Rep. 238. 
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situated in the town of Hitchcock, Beadle County, in this state. 
Attached to the policy of insurance above described is the state- 
ment that: “Loss, if any, payable to A. J. Glidden, as his in- 
terests may appear.” And it is alleged that the premises were 
destroyed by fire on January 2, 1908. The original complaint 
being demured to and the demurrer sustained, an amended com; 
plaint was filed, in which the other defendant, A. J. Glidden, was 
named in connection with D. E. Chaplin as plaintiff, and an- 
nexed to the complaint and made a part thereof is a copy of the 
policy on which the action is based. The defendant, for answer 
to the plaintiff's complaint, denies said complaint and each and 
every allegation therein contained except such as are thereinafter 
expressly admitted. The defendant admits that it is a corpora- 
tion, and that the defendant issued to plaintiff Chaplin on or 
about the 12th day of March, 1907, a policy of insurance of 
which Exhibit A, attached to the complaint, is a copy, admits 
that the loss, if any, under said policy was made payable to the 
plaintiff A. J. Glidden as his interests might appear. The defend- 
ant, for further answer, alleges that by the express terms of said 
policy no concurrent insurance was permitted on said insured 
building, and that no other insurance was thereby permitted on 
said building, and that at and before the issuance of said policy 
the plaintiff stated and represented to the defendant that there 
was no other insurance on said building; and that in and by said 
policy of insurance it was expressly provided and agreed that 
said policy should be void if the said plaintiff D. E. Chaplin then 
had or should thereafter obtain any other insurance on said prop- 
erty without the assent of said defendant company. Defendant 
further alleges that said plaintiff D. E. Chaplin, without the 
knowledge and without the assent of the defendant, did procure 
other insurance on said building, to wit, a policy for $1,000 in 
the Merchants’ Mutual Insurance Association of Redfield, S. D., 
bearing date of May 20, 1907, and which was in force at the 
time of the alleged loss of said insured property by fire, and that 
this defendant had no notice or knowledge thereof until long 
after said fire, by reason whereof said policy became and is void, 
and this defendant duly rescinded, and does now rescind the 
same, and is entitled to have the same delivered up and canceled. 
There were other matters set up as defense; but, in the view we 
take of the case, it will not be necessary to set them out in this 
opinion. 

It is disclosed by the record that the policy in this action was 
issued by one B. Peterson acting as agent of the defendant com- 
pany, bearing date of March 12, 1907; that on May 20, 1907, 
a policy for $1,000 on the same property was issued by the Mer- 
chants’ Mutual Insurance Association of Redfield, S. D., by one 
F. B. Gray, acting as the agent for the Redfield Company. It is 
also disclosed by the record that said Gray during the year 1906 
was the agent of the defendant. But whether or not Gray was 
still the agent of the defendant at the time he issued the Redfield 
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policy constitutes one of the material issues in this case, and the 
only evidence tending to prove his authority to so act for the 
defendant was the testimony of said Gray, hereinafter referred 
to. There was no evidence proving, or tending to prove, that 
the defendant had any notice or knowledge of the execution of 
the policy by the Redfield Company through the agency of Gray, 
other than that imputed to it of the knowledge possessed by 
Gray and by notice claimed to have been given by Gray to the 
secretary of the company some two or three months after the 
issuance of the Redfield policy in a conversation between him 
and the secretary of the defendant while traveling together on a 
train between Sioux Falls and Salem. 

It is provided in the policy in this action, in compliance with 
the prescribed standard form, as follows: ‘Any person who 
solicits insurance or issues policies of insurance, or procures ap- 
plications therefor, shall be held to be, and considered, the gen- 
eral agent of the insurer issuing the policy of making a renewal 
thereof, except as to proof of loss and adjustment thereof, and 
neither the application of the insured nor the by-laws of the 
company shall be considered as a warranty or a part of the con- 
tract of insurance.” And also: “It shall be the duty of the 
insurer, in order to avail himself of any provision in this policy 
rendering it void, to promptly cancel the policy as provided 
herein upon having or obtaining notice or knowledge of the 
existence of any facts or circumstances which would, according 
to the terms of this policy, render it void; otherwise it will be 
deemed to have waived such provision or provisions voiding 
the policy. Provided, that, if the grounds for cancellation under 
the last clause shall be distinctly specified in the written notice, 
such cancellation may be effected upon twenty-four hours’ no- 
tice to the insured; and actual notice to, or the knowledge of, any 
agent of the company as above mentioned shall be deemed notice 
to, and knowledge of, the company.” 

Numerous errors are assigned by the appellant; but, in the 
view we take of the case, it will only be necessary in this opinion 
to consider the following questions presented by the record: 
(1) Was the evidence of Gray as to his agency admissible as 
against the objections made by the counsel for the defendant? 
(2) Was the evidence offered and received on the part or the 
plaintiff as to the value of the premises insured, competent or 
admissible under the pleadings in this action? Mr. Gray was 
called as a witness for the plaintiff, and testified as follows: 
“During the months of March, April, and May, 1907, I was writ- 
ing fire insurance for four different companies.” Among the 
companies named were the Merchants’ Mutual of Redfield and 
the defendant company. He was then asked the following ques- 
tion: “Q. Mr. Gray, when did you commence to write insurance 
for the defendant company?” ‘This question was objected to and 
objection overruled and exception taken. “A. I wrote quite a 
little insurance on the commission basis before I hired out to 
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the company on a salary. I commenced working for them on a 
salary, May 11, 1906, I think. * * * Q. You were what is 
known as the agent of the company?” This question was ob- 
jected to as leading and calling for a conclusion of the witness, 
and not the best evidence, that it is not shown that the witness 
solicited the application for the policy in question, and the fact 
that he solicited the other policy would not be binding on this 
defendant company as to the policy in suit, and that it was at a 
date prior to the issuance of the policy by the Redfield Company. 
Objection overruled and defendant excepted. A. I was. Q. 
And it was your business to solicit fire insurance for the defend- 
ant company from various people from time to time, was it not?” 
Same objection, and exception. “A. It was. Q. When did your 
term as agent for the defendant company terminate? A. I don’t 
know just the date, but I think the last 1 wrote for them was 
some time in October, 1906. Q. Mr. Gray, you were working on 
a commission basis for this company? A. After 1906. Q. Mr. 
Gray, on the date of the issuance of this policy by the Merchants’ 
Mutual Insurance Association of Redfield, S. D., were you 
soliciting insurance for the Mutual Cash Guaranty Fire Insur- 
ance Company, and authorized to do business for them, and by 
them?” This question was objected to as calling for a conclusion 
of the witness, the witness should state facts and not his own 
opinion. Objection overruled. Exception taken. “A. I was.” 
It is contended by the appellant that the court erred in ad- 
mitting the evidence of Gray as to his agency, and we are in- 
clined to the opinion that the appellant is right in its contention. 
[t will be observed the witness stated no facts as to any authority 
conferred upon him by the defendant to act as its agent at the 
time the Redfield policy was issued, and his answer to the ques- 
tions was simply an expression of his conclusion or opinion upon 
a material question upon which the jury was to pass, viz., Was 
Gray the agent of the defendant at the time the policy of the 
Redfield Company was issued to the plaintiff, Chaplin, for the 
additional insurance? It will be further noticed that Gray had 
testified in answer to the question, ““When did your term as agent 
for the defendant company terminate? A. I don’t know just the 
date, but I think the last I wrote for them was some time in 
October, 1906.” As a general rule, it is not proper to allow a 
witness who is not an expert to express an opinion in any case 
upon a question with relaticn to which all the facts may be 
placed before a jury, and received as evidence, the opipion of 
a lay witness upon the precise issue submitted for trial in which 
case would permit the witness to usurp the province of the court 
or jury in trying the case. American Telephone & Telegraph 
Co. vs. Green, 164 Ind. 349, 73 N. E. 707; McCornick vs. Min- 
ing & Milling Co., 23 Utah, 71, 63 Pac. 820; State vs. Williams, 
67 N. C. 12; Ferguson vs. Hubbell, 97 N. Y. 507, 49 Am. Rep. 
544; State vs. Harris, 51 La. Ann. 1105, 26 South. 64; Clark 
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& Syles on Law of Agency (1st Ed.) p. 170. See Ency. of Evi- 
dence, 27-28, and cases cited. 

In American Telephone & Telegraph Co. vs. Green, supra, the 
learned Supreme Court of Indiana, in discussing a similar ques- 
tion, says: “The facts exhibiting what authority appellant ex- 
pressly conferred upon Tice, and whether it authorized him to 
make the agreement in suit, could have been fully placed before 
the jury. If the authority was in writing, the writing itself was 
the best evidence; if it was oral, the witness could have stated 
the instructions and directions that were given to him, and the 
sources from which and the circumstances under which they 
were received. When these facts were fully disclosed, express 
authority to make the contract upon the particular terms em- 
bodied in it as claimed by appellee might be wanting, and yet 
such facts and circumstances be shown as would justify the jury 
in implying the requisite authority. If the witness had been per- 
mitted to answer the questions above set out, it is manifest that 
his answer would have been merely the expression of an opinion 
or legal conclusion.” The trial court sustained defendant’s ob- 
jection to the questions, and the appellate court affirmed the rul- 
ing of the trial court. 

In the case of McCornick vs. Mining & Milling Co., supra, it 
was held, as appears by the headnote, that, “where agency is the 
question directly involved in a case, the reputed agent as witness 
may not give his opinion or state his conclusion as to such agency, 
but may state the facts and circumstances concerning the various 
transactions between him and the alleged principals, leaving the 
court and jury to determine, under the facts disclosed, whether 
or not he was such agent.” And in the opinion the learned court 
says: ‘Under the evidence, the principal question appears to be 
whether Haven was, during the term of the lease, acting as 
manager or agent of the lessor, or of the lessee. At the trial, 
sworn as a witness in behalf of plaintiff, he was asked: ‘Were 
you manager of this English company (the Clifton Utah Com- 
pany) or for any of the gentlemen referred to?’ To this question 
the defendant interposed an objection as being improper to es- 
tablish agency by such evidence, and the court sustained the 
objection, stating that a man cannot prove his agency by his own 
statements. The action of the court in the premises has been 
assigned as error, and it is now insisted that it was prejudicial to 
the rights of the appellant. We think not. Whether or not the 
court assigned a correct reason for sustaining the objection, the 
question, under the circumstances of the case, was objectionable. 
It was, in effect, the same as asking the witness whether he was 
the agent of the English company, which, as we have seen, was 
one of the main issues in the case to be determined by the court 
and jury from all the facts and circumstances shown by the 
evidence. Whether he was an agent was a mixed question of 
law and fact, and not one upon which the witness could properly 
give his opinion. The general rule is that witnesses must testify 
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to facts, and not to conclusions. It was competent for the wit- 
ness to state all the facts, and show all the circumstances relat- 
ing to or concerning the various transactions which he had with 
either or both companies prior and leading up to, and during the 
term of the lease, and at the time when the overdraft sued for 
was contracted, and then from such facts and circumstances, and 
the other evidence, it was the province of the court and jury to 
determine whether, in such transactions and at such time, he was 
the agent of or was acting for the English or the defendant com- 
pany. Where the question of agency is, as in this case, made a 
principal issue at the trial of the cause, it is not competent for 
a witness to express an opinion upon such question.” 

In the recent work of Clark & Skyles on the Law of Agency, 
supra, the learned authors state the rule applicable to this class 
of cases as follows: “But where the question of agency is di- 
rectly involved, an agent, as a witness, cannot give his opinion 
or state his conclusion as to the alleged agency; or, in other 
words, the fact of the agency cannot be established upon his 
testimony alone. He may merely state the facts and circum- 
stances concerning the various transactions between him and his 
alleged principal, leaving the court and jury to determine, under 
the facts disclosed, whether or not he was such agent.” In 10 
Ency. of Evidence, supra, the rule is thus stated: ‘Where the 
question of agency or of the extent of authority is made a prin- 
cipal issue, it is not competent for a witness to express an opin- 
ion upon the question. He must state the facts. Testimony that 
a party is or is not an agent is a mere conclusion of law. Like- 
wise, testimony that an agent had authority to do a certain act is 
a conclusion of law.” 

We are clearly of the opinion, therefore, that the court in over- 
ruling the defendant’s objections to the questions propounded to 
the witness Gray concerning his agency was clearly in error for 
which a new trial must be granted. 

Tt will be observed that the question as to whether or not Gray 
was still the agent of the defendant at the time the Redfield policy 
was issued through him to the plaintiff, Chaplin, was a material 
issue in the case; for, unless he was such agent, his knowledge 
cannot be imputed to the defendant and his alleged notice to the 
secretary of the defendant in a conversation on the train several 
months after the issuance of the Redfield policy cannot be re- 
garded as notice to the defendant, for the reason that it does not 
affirmatively appear that sufficient facts were communicated to 
the agent to constitute a valid notice to the company. 

On the trial the plaintiff was permitted to prove, over the ob- 
jection of counsel for the defendant, that certain improvements 
were made upon the property after the issuance of the policy 
in this action which was made by the plaintiff, Chaplin, and the 
value of the premises in such improved condition. This evi- 
dence was objected to as irrelevant and immaterial and not within 
the issues in the case, but was admitted by the court and excep- 
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tion duly preserved. It is contended by the appellant that this 
evidence was clearly inadmissible, and that its introduction was 
prejudicial to the defendant, and was calculated to prejudice the 
jury against the defendant. We are of the opinion that the ap- 
pellant is right in this contention. The policy issued to the 
plaintiff, Chaplin, and made payable to Glidden for the sum of 
$1,000, was a valued policy under the provisions of our Code, 
and in an action upon the policy the plaintiffs, if entitled to re- 
cover any sum under the policy, were entitled to recover the full 
amount as specified in the policy regardless of the value of the 
premises insured. In other words, the parties had fixed detinitely 
the amount the plaintiff was entitled to recover, and that the 
defendant should be required to pay in case it was liable for loss 
of the property. And the material issue in the case was whether 
or not the plaintiff, in violation of his contract not to take out 
further insurance, had procured additional insurance without the 
assent of the defendant. It was immaterial, therefore, to this 
issue as to what improvements had been made upon the property 
or as to its value, and the fact that improvements were made at 
the estimated value of $1,000 and that the property as improved 
was of the value of $3,500 or $4,000 as testified to by plaintiff’s 
witnesses was immaterial and irrelevant under the issues pre- 
sented by the pleadings. This testimony should, therefore, have 
been excluded upon the objection of the defendant. 

The judgment of the circuit court and order denying a new trial 
are reversed. 

HANEY, J. (dissenting. ) 

The jury found in answer to a special interrogatory upon con- 
flicting evidence that Gray notified the defendant of the fact that 
the Redfield Company had issued a policy to plaintiff on the 
property covered by defendant’s policy “by stating that fact to 
J. G. Beck.” It is undisputed that Beck was the secretary or 
assistant secretary and manager of the defendant company when 
informed by Gray of the issuing of the Redfield policy. The 
jury were at liberty to believe the testimony of Gray. Then for 
the purpose of this appeal the fact that Beck had actual notice is 
established. ‘‘Actual notice consists in express information of a 
fact.” Rev. Civ. Code, § 2450. Where information is com- 
municated is not material. In this instance it was while Gray and 
Beck were traveling on a train. The latter did not cease to be 
defendant’s general officer when absent from defendant’s office. 
Notice to him was notice to the defendant. Having actual no- 
tice and not having canceled its policy, according to its terms, 
defendant waived the provision relating to additional insurance. 
This being so, the issues relating to Gray’s authority as local 
agent and to improvements are immaterial. I think the judg- 
ment should be affirmed. 

Smith, J., concurring. 



























548 Insurance Law Journal Vol. 40. [ Mar., 1911. 


RUSSELL vs. OXFORD COUNTY PATRONS OF HUS- 
BANDRY MUT. FIRE INS. CO.* 


(Supreme Judicial Court of Maine.) 


MUTUAL FIRE INSURANCE—CONTRACT — CONSTRUING IN- 
STRUMENTS TOGETHER—PREMIUM NOTE AND POLICY. 


The premium note given on a mutual fire insurance policy, though neither 
copied in full into the policy, nor written upon its margin, nor across 
its face, nor attached to it by slip or rider according to the statute 
relating to the form and use of the standard policy, forms a part of the 
contract of insurance under Rev. St. c. 49, § 30, expressly providing 
that the policy and deposit note “are one contract.” which statute at 
least since the Revision of 1903, is in force equally with that relating 
to the form and use of the standard policy, being enacted by such 
Revision equally with the other provisions of chapter 49, relating to 
the standard policy. 


[For other cases, see Insurance, Cent. Dig. §§ 308-311; 


RIGHT OF ACTION ON POLICY. 


That a mutual fire insurance company had a right of action against insured 
for an assessment would not relieve him of the necessity of perform- 
ance of his part of the contract before he could sue thereon, as a 
right of action to enforce performance is not an equivalent of per- 
formance. 


[For other cases, see Insurance, Dec. Dig. § 197.] 


MUTUAL FIRE INSURANCE—BY-LAWS — CANCELLATION OF 
CONTRACT—SELF-EXECUTING PROVISIONS. 

A provision in the by-laws of a mutual fire insurance company, providing 
that if any member shall neglect or refuse for 60 days after notice of 
an assessment to pay it, he shall forfeit all claims ‘upon the company 
for any loss thereafter occurring, is self-executing, and the cancella- 
tion of the contract by the company is unnecessary. 


[For other cases, see Insurance, Cent. Dig. § 703; Dec. Dig. § 310.] 
MUTUAL FIRE INSURANCE — BY-LAWS AS PART OF CON- 
TRACT. 





Dec. Dig. § 151.} 
























Though the by-laws of a mutual fire insurance company were not copied 
into the policy, nor written on its margin nor across its face, nor upon 
a separate slip or rider attached thereto, yet where they expressly re- 
ferred to in the deposit note as an essential part of it, and the note 
was not only mentioned in the policy, but was a part of the contract 
of insurance by virtue of the express provisions of Rev. St. c. 69, § 
30, they formed a part of the contract of insurance, especially in so far 
as they related to assessment, and the effect of nonpayment thereof. 

[For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.] 


* Decision 1endered, Dec. 12, 1910. 78 Atl. Rep. 459. 








Southern Nat. Ins. Co. vs. Wood. 


SOUTHERN NAT. INS. CO. vs. WOOD.* 
(Court of Civil Appeals of Texas.) 


LIABILITY OF INSURER— EXTENT—VALUE OF GOODS. 


Insured is entitled to recover under a fire policy not merely what she could 
have sold the secondhand goods destroyed for in the market, but 
their cash value to her; that is, what it would have cost to replace 
them. 


[For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.] 


* Decision rendered, Dec. 14, 1910. 153 S. W. Rep. 286. 
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MANHEIM INS. CO. vs. TYNER.—ALLIANCE INS. CO. 
vs. SAME.—SEA INS. CO. OF LIVER- 
POOL, ENG., vs. SAME.* 


(Court of Appeals of Kentucky.) 


MARINE INSURANCE—POLICY—BREACH OF PROVISIONS. 


A marine policy insured a steamer against loss by fire while “in a sea- 
worthy condition,” and provided that the policy should be void while 
the vessel was unseaworthy, except while proceeding to a port for re- 
pairs and during the repairs. After the steamer had been laid up 
for repairs tor about seven months, during which time it was unsea- 
worthy, the owners wrote the insurer that they desired to continue 
the policy because of having determined to repair the vessel at one 
of the two ports named, and that they would “begin this work in the 
next two days, as soon as we can arrange with the proper officials,” 
and the company’s letter i in reply, dated March 10, 1909, acknowledged 
receipt of the owners’ letter, stating their “intention to have the 
steamer C. docked, and all necessary repairs made within the next 
few days,” at such port, and stated that agreeable to the owners’ re- 
quest the policies would be allowed to remain in force. A fire caus- 
ing slight damage occurred on the vessel on June 16, 1909, and the 
company paid the loss, but it did not appear that it knew at the time 
that the repairs had not been made, or that the vessel was still out 
of commission. Held that, even if the insurance company knew when 
it paid the loss caused by the fire on June 16th that the vessel had not 
been repaired, the payment of such loss did not waive the condition of 
the policy as to unseaworthiness with reference to future damage, nor 
did the letters waive such provision of the policy, except for a few 
days while the vessel was being repaired as stated therein. 

(For other cases, see Insurance, Dec. Dig. §§ 384, 399.] 


MARINE INSURANCE—FORFEITURE OF POLICY—BREACH OF 
PROVISIONS. 


A marine insurance policy required that at least two competent watchmen 
should be employed by the owner one of whom should be on duty on 
the vessel at all times. Only one watchman was employed by the 
owner, and he, with the owner’s consent, had his son watch the ves- 
sel a part of the time, the watchman employed being engaged else- 
where during the greater part of the day, and, when both of them 
were absent, they arranged with the watchman of neighboring gaso- 
line yachts to casually look after the insured vessel from his position 
on the yacht some 40 or 50 feet away, he not being employed to, and 
being under no obligation to, look after the insured vessel. Held, that 
the provision of the policy requiring the employment of two watch- 
men was breached, so as to prohibit recovery thereon for damage by 
fire occurring while no one was on the vessel 


[F or other cases, see Insurance, Cent. Dig. §§ 847-855; Dec. Dig. § 334.] 

























* Decision rendered, Feb, 2, 1911. 133 S. W. Rep. 1000. 
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ACCIDENT AND HEALTH. 


SUPREME JUDICIAL COURT OF MAINE 


WRIGHT 


US. 


FRATERNITIES HEALTH & ACCIDENT ASS’N* 


CONSTRUCTION OF APPLICATION. 


Where language, liable to be misunderstood, is employed in the applica- 
tion prepared by an insurance company, all doubts must be resolved 
in favor of insured. 


{For other cases, see Insurance, Cent. Dig. § 654; Dec. Dig. § 264.] 


APPLICATION—CONSTRUCTION. 


Insured applied for insurance in a “health and accident association,” 
There was nothing in the application calculated to call attention to 
life insurance, all the questions relating to the health of applicant. 
Held, that the questions in such application, “Has any company, society 
or association ever rejected your application, canceled your policy or 
declined to renew same or refused compensation for disability?” 
should be construed to mean previous applications for health and 
accident insurance alone, in an action on the policy so as to prevent a 
forfeiture on the ground that applicant had answered tke question 
in the negative though his application for life insurance had previ- 
ously been rejected by a life insurance company. 


{For other cases, see Insurance, Cent. Dig § 687; Dec. Dig. § 291.] 
Emery, C. J., and Whitehouse and Peabody, JJ., dissenting. 


Report from Supreme Judicial Court, Penobscot County. 

Action by Ellen A. Wright against the Fraternities Health & 
Accident Association. At the close of the evidence, the case 
was reported to the law court. Judgment for plaintiff. 


Assumpsit to recover the sum of $324.50 as sick benefits under 
a policy of health and accident insurance issued to the said Henry 
A. Wright by the defendant company. Plea, the general issue 
with brief statement as follows: “That by the terms of the con- 
tract in suit, if any of the statements, representations or answers 
made in the application for said contract were not true, full and 
complete, all rights to benefits thereunder were null and void; 
and the defendant says that the answers to the first, second, third 
and eighth questions contained in the application for said con- 
tract were not true, full and complete.” 


Argued before Emery, C. J., and Whitehouse, Savage, Pea- 
body, Spear, Cornish, and King, JJ. 


* Decision rendered, Dec. 21, 1910. 78 Atl. Rep. 475. 
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MATTHEW LAUGHLIN, for Plaintiff. 

Harry Mawnser, for Defendant. 
KING, j. 

The plaintiff was named beneficiary in an accident and health 
insurance policy issued by the defendant company to her husband, 
Henry A. Wright, upon his written application and statements. 
In the application Mr. Wright made answers to various inter- 
rogatories therein propounded as to the then present and past 
condition of his health, and he also stipulated “that if any of 
the statements, representations, or answers made herein are not 
true, full, and complete, all rights to the benefits named in my 
policy shall be null and void, and all money paid by me to the 
association forfeited.” 

The interrogatories and answers were as follows :— 

“(1) Q. Are you now in good health? A. Yes. 

(2) Q. Have you been in good health for the last tive years? 
A. Yes. 

“(3) Q. Have you consulted, been prescribed for, or required 
the services of a physician or surgeon during the past five years? 
If so, give date and state particulars, name and address of at- 
tending physician? A. No. 

(4) Q. Have you had fits, vertigo, paralysis, varicose veins, 
asthma, rheumatism, sciatica, lumbago, cancer, nervous pros- 
tration, appendicitis, systitis, gall stones, gravel, or is your hear- 
ing or eyesight impaired? A. No. 

“(5) Q. Have you ever had a rupture or suffered the loss of 
an eye, hand or foot, or use of either? A. No. 

“(6) Q. Have any of your near relatives died of or been af- 
flicted with consumption, paralysis, insanity, scrofula, cancer, or 
any hereditary disease? A. No. 

“(7) Q. Have you always been and are you now of sober and 
temperate habits? A. Yes. 

“(8) Q. Has any company, society, or association ever rejected 
your application, canceled your policy, or declined to renew same, 
or refused compensation for disability? If so, give name and 
date. A. No. 

“(9) Q. Are you insured in any other company, society, or as- 
sociation paying sick and accident benefits? If so, give name and 
amount of benefit in each. A. No.” 

The application, including the interrogatories, answers, and 
stipulation, constituted, with the policy itself, the contract of in- 
surance. Mr. Wright was ill and died of disease within the terms 
of the policy, and the beneficiary brings this suit on the contract. 

It appears from the evidence that Mr. Wright previous to his 
application to the defendant company had made written applica- 
tion through an accredited agent of the North Western Mutual 
Life Insurance Company for a policy of insurance upon his life, 
and the application was rejected. The main question in the case 
is whether the fact of such application and rejection is in con- 
travention of Mr. Wright’s unconditional negative answer to the 
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eighth interrogatory in his application to the defendant com- 
pany, viz.: “Has any company, society, or association ever re- 
jected your application, canceled your policy, or declined to re- 
new same, or refused compensation for disability? If so, give 
name and date.” 

The plaintiff claims that the interrogatory does not call for 
an answer as to applications to a life insurance company for a 
life insurance policy, but is limited to applications to health and 
accident insurance companies for health insurance policies. The 
defendant claims that the interrogatory is more comprehensive, 
and does call for an answer as to application to life insurance 
companies as well. 

The subject-matter under consideration was health and acci- 
dent insurance. The conspicuous feature of the application is the 
name of the company, the Fraternities Health & Accident As- 
sociation. Life Insurance is not mentioned. It is not under con- 
sideration. There is nothing in the application calculated in the 
least to call attention to it. No reason can readily be conceived 
why a person of ordinary prudence and intelligence should think 
of it by way of association from any statement contained in the 
application. Interrogatory 8 reads: ‘Has any company, society, 
or association ever rejected your application,” etc.? When the 
phraseology of this question is construed in connection with the 
subject-matter of the contract, it seems evident that the ordinarily 
prudent person would be authorized to imply the word “health” 
before the word “company,” so that the question would mean, 
in the mind of the applicant: Has any health company, etc., re- 
jected your application, etc. 

The defendant, however, claims that the language of inter- 
rogatory 8 should be interpreted in its most comprehensive sense ; 
that the word “any” should be interpreted to include life ‘insur- 
ance, and all other corporations doing a life, health, or accident 
insurance business. But we think there can be little doubt that 
interrogatory 8 was susceptible of the interpretation above given, 
and warranted the assumed understanding of the question dis- 
closed by the answer. In the employment of language so liable 
to be misunderstood, as that used in giving expression to inter- 
rogatory 8, it seems well settled that all doubts must be resolved 
in favor of the assured. In other words, it is incumbent upon 
the company which prepares the form of application, containing 
declarations to be made and questions to be answered, to use 
language so plain and intelligible that the ordinary person under 
the usuz! circumstances of filling out applications can readily 
comprehen. it. 

In Wallace vs. Ins. Co. (C. C.) 41 Fed. 744, it is said: “If 
the words employed, of themselves, or in connection with other 
language used in the instrument, or in reference to the subject- 
matter to which they relate, are susceptible of the interpretation 
given them by the insured, the policy will be construed in favor 
of the assured. As the Ynsurance company prepares the contract 
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and embodies in it such conditions as it deems proper, it is in 
duty bound to use language so plain and clear that the insured 
cannot mistake or be misled as to the burdens and duties thereby 
imposed upon him.” 

In Manufacturers’ Acc. Indem. Co. vs. Dorgan, 58 Fed. 945, 7 
C. C. A. 581, 22 L. R. A. 620, Judge Taft states the rule as fol- 
lows: “It is a well settled rule in the construction of insurance 
policies of this character, which the insured accepts for the pur- 
pose of covering all accidents, to construe all language used to 
limit the liability of the company strongly against the company. 
Policies are drawn by the legal advisers of the company, who 
study with care the decisions of the courts, and, with those in 
mind, attempt to limit as narrowly as possible the scope of the 
insurance. It is only a fair rule, therefore, which courts have 
adopted to resolve any doubt or ambiguity in favor of the in- 
sured and against the insurer.” See, also, cases cited. 

Dineen vs. General Accident Ins. Co., 126 App. Div. 167, 110 
N. Y. Supp. 344, is a case practically identical in fact with the 
case at bar. In the application the assured said in answer to a 
question: “No application ever made by me for insurance has 
ever been declined,” etc. It appears that prior to the date of this 
answer the plaintiff had applied for a policy on his life, which 
had been refused. The court, however, say: “There is no ques- 
tion in the application which specifically calls upon the plaintiff 
to disclose whether he has ever been rejected by a life insurance 
company.” In construing the question with reference to the con- 
text, the court also say: “The plaintiff might well have inferred 
that the inquiries were directed solely to accident or health in- 
surance.” It should be observed, also, that all the statements of 
the plaintiff were made warranties. The opinion then pro- 
ceeds to say in construing the application: “An insurance com- 
pany which is making every statement, whether material or oth- 
erwise, a warranty, must be held to a very strict rule when it is 
endeavoring to avoid payment on its insurance contract, because 
of answers to inquiries or declarations which it has framed. 
They must be so plain and intelligible that any applicant can 
readily comprehend them. If any ambiguity exists, the construc- 
tion will obtain most favorable to the insured.” Under these well 
settled decisions, it seems clear that it was not incumbent upon 
the plaintiff to maintain that the question could not be construed 
to include life companies, but that it was enough for her to show 
that it was susceptible of the construction given by the applicant 
—that life insurance companies were not embraced in it. If the 
defendant intended to include life companies, it should have left 
no doubt as to its meaning. A single word would have accom- 
plished the result. 

Judgment for the plaintiff for $324.50 and interest to be added 
from the date of the writ. 

Emery, C. J., and Whitehouse and Peabody, JJ. (dissenting). 
We cannot concur. We see no reason for construing the con- 
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tract strictly against one party and liberally in favor of the other. 
The parties were upon equal footing. Neither should be favored 
or penalized. The contract was mutual, and entered into vol- 
untarily without constraint upon either party. It should receive 
the construction its language fairly imports read in the light of 
the purpose of the parties and of the contract itself. The assured 
applied for insurance upon his health. The insurance company 
desired from him information, and sources of information, as to 
his health, present and past. Such was the obyious purpose of 
the questions asked of him. He must be held to have known that 
such was their purpose—that his condition and history as to 
health would determine whether the company would assume the 
risk. 

To enabie it to ascertain whether there was any reason why 
it should not assume the risk, the company propounded to him 
question 8: “Has any company, society, or association ever re- 
‘ jected your application, canceled your policy, or declined to re- 
new the same, or refused compensation for disability?” The 
applicant answered “No,” although he had applied to and been 
rejected by a life insurance company because of ill health, and 
then stipulated that if any of the statements, representations, or 
answers were “not true, full and complete, all rights to the bene- 
fits named in my policy shall be null and void and all money paid 
by me to the association forfeited.” His stipulation was, not that 
his answers should be true according to his knowledge or belief, 
or recollection, or even according to his understanding of the 
questions, but that the answers would prove to be “fully and 
completely” true in fact. 

Undoubtedly the company might have framed their questions 
differently. Also it may be that the answer to question 8 was 
not willfully false. The applicant may have forgotten or an- 
swered as he did inadvertently. All this, however, is beside the 
real question, which is, taking the question and answer as they 
were framed, was the answer in fact “true, full and complete”? 
Inasmuch as life insurance companies, usually at least, accept or 
reject applications according to the applicant’s state of health, 
and inasmuch as this applicant had applied for a policy in a life 
insurance company and had been rejected, because of ill health, 
we think it clear the answer was not “true, full, and complete.” 
If the applicant, assuming him to have been honest, had remem- 
bered the fact of his former application and rejection, he would 
not have answered as he did. No honest man would. 


Note by the Editor of the Insurance Law Journal. 


The case of tna Life Ins. Co. vs. Miller, reported elsewhere in the 
present number, with appended footnote, may be consulted in connection 
with the present case. 

lt is there assumed that a statute giving to warranties the force of 
representations in case of life insurance policies, applies also to con- 
tracts of health and accident insurance. The argument used in the dis- 
senting opinion rests on the similarity of the two classes of insurance 
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and the intention of the parties, the same as would be used to sustain the 
statutory construction in the case of A&tna Life Ins. Co. That a similar 
uery in connection with an ordinary life policy does not include rejec- 
tions by fraternal or other beneficiary orders, on the ground that they 
would not necessarily be regarded as life companies by the applicant, has 
also been held. See White vs. Ins. Co., 11 Ohio Dec. 857; Equitable Life 
Assur. Soc. vs. Hazlewood, 75 Tex. 338; Penn Mut. Life Ins. Co. vs. Trust 
Co., 19 C. C. A. 286. But, per contra, see McCollum vs. Ins. Co., 55 Hun 
103; Alden vs. Supreme Tent, 178 N. Y. 535. 


COURT OF APPEALS OF MARYLAND. 


AETNA LIFE INS. CO. or Hartrorp, Conn., 
US. 


MILLAR.* 


WARRANTIES—STATUTES—CONSTRUCTION. 

Code Pub. Gen. Laws 1904, art. 23 § 196, declaring that, when the applica- 
tion for a policy contains a clause of warranty of the truth of the 
answers therein, no misrepresentation made in good faith shall effect 
a forfeiture unless it relate to a matter material to the risk, abolishes 
the rule that a warranty is a part of the contract and that the ma- 
teriality of a false statement therein will not be inquired into. 

[For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.] 


ACTIONS—BURDEN OF PROOF. 

An insurer seeking to defeat a health benefit certificate on the ground of 
misrepresentations in the application has the burden of proving the 
falsity of the representations and of their materiality. 

[For other cases, see Insurance, Cent. Dig. § 1653; Dec. Dig. § 646.] 


ACTIONS—QUESTION FOR JURY. 

Where the bad faith of an applicant for a policy or the falsity and ma- 
teriality of the representations are shown by clear and uncontradicted 
evidence, the court may determine the issues as a matter of law; but, 
where the evidence is doubtful, such issues are for the jury. 

[For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668.] 


ACTIONS—QUESTION FOR JURY. 

In an action on a health benefit certificate defended on the ground of 
false representations in the application as to the condition of the 
health of insured, evidence held to require submission to the jury of 
the good faith of insured in making the statements and as to the ma- 
teriality of the representations. 


[For other cases, see Insurance, Cent. Dig. § 1759; Dec. Dig. § 668.] 


APPLICATION—FALSE STATEMENTS. 


The failure of an applicant for insurance to disclose temporary ailments 
not affecting his general health does not render his answers in the 
application untrue, and where an ear trouble was, as applicant sup- 


* Decision rendered, Nov. 16, 1910. 78 Atl. Rep. 483 
\ 
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posed, merely temporary, and had entirely passed away, leaving his 
general health unimpaired, his failure to disclose his trouble was not a 
misrepresentation; but where the trouble was serious, and there was 
an infection which resulted in a disease, the answer was false and 
material. 

[For other cases, see Insurance, Cent. Dig. § 552; Dec. Dig. § 259.] 


ACTIONS—EVIDENCE—QUESTION FOR JURY. 


In an action on a health benefit certificate stipulating that it did not cover 
disability resulting from any disease contracted within fifteen days 
trom the date of the policy, evidence held to require submission to 
the jury of the issue whether the disability complained of resulted 
from a disease contracted within fifteen days from the date of the 
policy. 

[For other cases, see Insurance, Cent. Dig. § 1759; Dec. Dig. § 688.] 


INSTRUCTIONS—MISREPRESENTATIONS. 


In an action on a health benefit certificate, defended on the ground of 
false statements in the application, an instruction, not taking into ac- 
count insured’s good faith in making the statement and whether the 
ailment not disclosed was temporary or permanent, serious or trifling, 
was properly refused. 


[For other cases, see Insurance, Cent. Dig. § 1775; Dec. Dig. § 669.] 


ACTIONS—EVIDENCE. 


In an action on a health benefit certificate, defended on the ground of mis- 
representations in the application affecting the risk, evidence that 
insured believed that a physician he had consulted prior to the is- 
suance of the certificate was mistaken in his opinion as to a disease 
from which insured suffered was admissible in explanation of his 
failure to disclose all that had occurred between the physician and 
himself in his answers to questions in the application. 


[For other cases, see Insurance, Cent. Dig. § 1681; Dec. Dig. § 655.] 


Appeal from Superior Court of Baltimore City; George M. 
Sharp, Judge. 

Action by William J. S. Millar against the A*tna Life Insur- 
ance Company of Hartford, Conn. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Pattison, and Urner, JJ. 


WituiAmM L. Rawts and Gkorce WEEMS WILLIAMS, for Ap- 
pellant. 
Joun L. V. Murpuy and Junius H. Wyman, for Appellee. 


BurKE, J. 

This is the defendant’s appeal from a judgment rendered 
against it in the superior court of Baltimore City. The suit was 
in assumpsit, and was based upon a health benefit certificate is- 
sued by the appellant to William J. S. Millar, the plaintiff. The 
declaration alleged that the defendant, in consideration of the 
sum of $60, paid by the plaintiff to it, issued to him the policy or 
certificate sued on, whereby it agreed to pay to the plaintiff cer- 
tain sums of money according to a schedule of operations. at- 
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tached to the policy, and a further sum for each week during the 
disability of the plaintiff resulting from illness. It further al- 
leged that on the 2d day of July, 1908, the plaintiff was operated 
on for a disability mentioned in the schedule, to wit, mastoditis, 
and was disabled from performing his usual business duties for 
a period of thirteen weeks. It also alleged that the plaintiff had 
given the defendant notice of said illness and operation accord: 
ing to the requirements of the policy, and had in all other re- 
spects performed all the obligations imposed upon him by the 
contract of insurance; but that the defendant had refused to 
pay him the amount due him under the policy. The amount 
claimed was $375. To this declaration the defendant interposed 
the general issue pleas, and two special pleas, numbered 3 and 4.. 
The third plea alleged that the plaintiff in his application for the 
policy mentioned in the declaration made the statement that he 
had not received medical attention within two years preceding 
the making of the application, which statement the plaintiff war- 
ranted to be true; that that statement was made a part of the 
contract of insurance, and was relied upon by the defendant; 
that in fact the plaintiff had received medical attention within 
two years preceding the making of the application as he well 
knew. It further averred that these facts constituted a breach 
of warranty as to a matter material to the risk and avoided the 
policy. The fourth plea is similar to the third with one exception. 
It omits the allegation found in the third plea that the untrue 
statement alleged to have been made was knowingly made by the 
plaintiff. The plaintiff joined issue upon the first and second 
pleas and replied to the third and fourth. The replication denied 
the plaintiff having received medical attention within the period 
mentioned, and averred that no statement contained in his ap- 
plication for insurance constituted a breach of warranty as to a 
matter material to the risk as in avoidance of the policy. Issue 
was joined upon these replications, and the case proceeded to 
trial, resulting in a verdict and judgment for the plaintiff for 
the full amount claimed. 

The issues raised under the third and fourth pleas, viz., the 
falsity and materiality of the statements set out in these pleas, 
present the only real questions in the case. The record contains 
two bills of exception. One relates to the ruling of the court 
upon a question of evidence, and the other to its action on cer- 
tain prayers and special exceptions filed by the defendant. At 
the conclusion of the whole case the court granted two prayers on 
behalf of the plaintiff, and granted the defendant’s second prayer. 
It overruled the defendant’s special exception to the plaintiff’s 
first and fourth prayers, which were the ones granted, and re- 
fused the defendant’s first, third, fourth, fifth, sixth and sev- 
enth prayers. This action of the court is presented for review 
by the second exception. The jury were instructed by the plain- 
tiff’s first prayer that if they found that the defendant executed 
the policy of insurance referred to in the evidence and delivered 
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the same to the plaintiff and that the plaintiff paid to the defend- 
ant all premiums payable thereon and complied with all the un- 
dertakings and stipulations to be performed on his part in said 
policy; and if they further found that during the term mentioned 
in said policy the plaintiff was operated on for the disability re- 
ferred to as matoiditis in the schedule attached to the policy, and 
further found that said disability was not contracted within fif- 
teen days after noon on the day of the date of the policy and was 
disabled from prosecuting any and every kind of business per- 
taining to his occupation for a period of thirteen weeks; as tes- 
tified to, and further found that said plaintiff exhibited and de- 
livered to the defendant notice of said illness and operation and 
proper and sufficient proof of the same within two months from 
the termination of said thirteen weeks and before the bringing of 
this suit—then the plaintiff was entitled to recover, unless the 
jury found from the evidence that the application for the policy 
on the part of said plaintiff contained some misrepresentation or 
untrue statement of facts not made in good faith by said ap- 
plicant, or unless the jury found that said application contained 
some misrepresentation or untrue statement on some matter ma- 
terial to the risk. By the plaintiff’s fourth prayer the jury were 
told that if they found the facts set forth in the plaintiff’s first 
prayer and further found that the plaintiff informed the agent 
of said company that he had on one occasion an earache concern- 
ing which he had consulted a physician, but that he had received 
no treatment or medicine from said physician, and that the agent 
advised the plaintiff that the statement in the application, to wit, 
“T have not received medical attention within the past two years 
except as herein stated,” did not refer to such consultation, and 
that the agent filled in the word, “No,” and that the plaintiff, rely- 
ing upon the statement of the agent of the defendant, signed the 
application believing said conclusion “No” to be the truthful an- 
swer to the statement, then their verdict should be for the plain- 
tiff. The jury were told by the defendant’s second prayer that if 
they found that the plaintiff contracted the disease mentioned in 
the evidence and therein described as mastoiditis, and that. said 
disease was contracted by the plaintiff prior to the issuance of 
the policy of insurance sued on in this case, or if they found that 
said disease was contracted within fifteen days after the issuance 
of the policy, then the verdict of the jury must be for the de- 
fendant. The defendants’ rejected prayers will be noticed later. 
The correctness of these instructions must be determined by the 
facts disclosed by the record, and those facts, so far as they bear 
upon the issues raised by the pleadings, will now be stated. The 
policy, which is contained in the record, recites that the defend- 
ant, in consideration of the premium of $60 and of the statements 
in the schedule of warranties indorsed thereon, which statements 
the policy declares the plaintiff warrants to be true, insured the 
plaintiff for the term of one year from the 15th day of June, 1908, 
commencing and ending at 12 o'clock noon, standard time: 
L——vVol. XL.—84. 
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First, against disability or death resulting directly and independ- 
ently of all other causes irom bodily injuries, etc.; and, sec- 
ondly, against disability from illness as defined in the policy. The 
illness from which the plaintiff suffered is not excepted by the 
terms of the policy; but by section 22 of the policy it is pro- 
vided that insurance does not cover disability resulting from any 
disease contracted within fifteen days from noon of the day the 
policy is dated. The surgical operation performed upon the 
plaintiff is within the terms of the policy. 

The application of the plaintiff, which is made a part of the 
policy, contains the following statement: “I have not received 
medical attention within the past two years, except as herein 
stated. No.” This statement the defendant insists was false 
and material, and avoids the policy. The statement fmust be 
treated as a warranty; but its legal effect is modified and con- 
trolled by the statute of this state upon the subject. In Mona- 
han vs. Mut. Ins. Co., 103 Md. 155, 63 Atl. 211,5 L. R. A. (N. 
S.) 759, we said: “There is a broad and material distinction 
between a warranty and a representation. A representation is not 
a part of the contract, but is collateral thereto, while a warranty 
is a part of the contract. In consequence of this, while the falsity 
of a representation is not a ground for avoiding the contract un- 
less material to the risk, a warranty as to any fact will preclude 
an inquiry as to the materiality of that fact. 16 Am. & Eng. 
Ency. of L. 932. The legislation of many of the states, includ- 
ing Maryland, has modified the harsh rule respecting warranties 
in this class of contracts, and has swept away a group of merely 
technical objections to a recovery on life insurance policies (Md. 
Cas. Co. vs. Gehrmann, 96 Md. 648 [54 Atl. 678]) by declaring 
that, ‘whenever the application for a policy of life insurance con- 
tains a clause of warranty of the truth of the answers therein 
contained, no misrepresentation or untrue statement in such ap- 
plication, made in good faith by the applicant, shall effect a for- 
feiture or by a ground of defense in any suit brought upon any 
policy of insurance issued upon the faith of such application, un- 
less such misrepresentation or untrue statement relate to some 
matter material to the risk.’ Section 196, art. 23, Code Pub. Gen. 
Laws 1904. What is a matter material to the risk is ordinarily 
and generally for the jury to determine.” Under the pleadings 
and evidence, the controverted questions presented at the trial 
were: First, the good faith of the plaintiff in making the state- 
ment complained of; secondly, was the statement false; thirdly, 
did it relate to some matter material to the risk; and, fourthly, 
was the disease from which the plaintiff suffered contracted 
within fifteen days from noon of June 15, 1908, the date of the 
policy? The lower court in the instructions granted submitted 
these questions to the finding of the jury. In this it followed the 
general and ordinary rule. It is ordinarily the province of the 
jury to determine the falsity and materiality of the misrepre- 
sentation, and the burden is upon the defendant to satisfy the 
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jury of the truth of these defenses. Where the bad faith of the 
applicant or the falsity and materiality of the misrepresentation 
is shown by clear and uncontradicted evidence, the court may 
so rule as a matter of law; but, where the evidence upon these 
questions is conflicting or doubtful, they should be submitted to 
the jury. Fidelity Mutual Life Ins. Co. vs. Ficklin, 74 Md. 173, 
21 Atl. 680, 23 Atl. 197; Dulany vs. Fidelity Company, 106 Md. 
17, 66 Atl. 614; Mutual Life Ins. Co. vs. Rain, 108 Md. 353, 70 
Atl. 87; Bankers’ Life Ins. Co. vs. Miller, 100 Md. 1, 59 Atl. 116; 
Maryland Casualty Co. vs. Gehrmann, 96 Md. 634, 54 Atl. 678. 

We have examined the evidence, in the light of the principles 
stated, and find no error in any of the rulings of which the ap- 
pellant can justly complain. It is to be noticed that it is not 
pretended that the plaintiff was afflicted by any trouble except 
the ear trouble mentioned in the evidence, and it was upon the 
nature and extent of this one trouble alone that the defendant 
relied under the waranties contained in the contract of insurance 
to defeat a recovery. This is important to be borne in mind that 
some of the defendant’s prayers, which will be presently noticed, 
attempted to import into the case a consideration of other dis- 
abilities of which there was no evidence. To have permitted this 
would have tended to mislead the jury. The plaintiff prior to 
May, 1908, had been a healthy man, and had never suffered from 
any serious sickness. In the early part of May of that year he 
was attacked by an earache caused, as he supposed, by a cold. 
He called in his family physician, Dr. A. K. Bond. Dr. Bond 
testified as follows as to the plaintiff’s previous health, and the 
nature of the trouble for which he treated him: “Mr. Millar has 
been a strong man. He has been a healthy man. I have attended 
in his family. I don’t know that I have given him any treatment, 
certainly for nothing serious, and on the 17th of May, 1908, as I 
learned from my books, he called on me to see me concerning the 
ear trouble. I paid him six visits, and that lasted according to 
my book from the 17th to the 23d of May, 1908. Now the na- 
ture of that trouble was such that it was very deceptive. I sus- 
pected that it might be a more serious trouble involving possibly 
the mastoids. The danger is that the trouble is so slight that 
the patient does not think he is sick and does not keep on coming 
to the doctor, but thinks he is a well man until later when the 
mastoids get afiected, so in order to protect myself as well as 
him I warned him that he’d better see a specialist. The disease 
is not an open, frank disease, but of a deceptive nature, that 
sneaks along until it bursts out in mastoid inflammation. I judge 
from the evidence that that is just what it did. It apparently 
got well and then it broke out again. I attended him for six 
visits, and then I turned him over to Dr. Woods, and I knew 
nothing more about the case until I heard he had been operated 
on.” Dr. Bond was asked what reason he gave the plaintiff for 
turning him over to a specialist, and he replied: ‘The reason I 
gave is there was an inflammation inside the drum of the ear, 
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evidently from the slight nature of the pain and the nature of 
the persistence, and I do not treat diseases behind the drum of 
the ear, and therefore I sent him to a specialist. I warned him 
that he must go to a specialist, because that class of diseases is 
apt to go on and finally get into the mastoids.” He further tes- 
tified that when the disease gets into the mastoids it is known as 
mastoiditis; that he knew the disease might be of that nature; 
he thought the drum had broken during his treatment, re- 
lieving the inflammation for a time and giving relief from pain, 
and making the plaintiff think that he was a well man. He fur- 
ther testified that the plaintiff might have gone on and not had 
the disease; that it was only a belief in his mind that he might 
have trouble, and therefore he turned him over to a specialist; 
that it was natural for the plaintiff to think that he was cured, 
and when the pain left he would think so himself, if he were not 
a physician. 

Dr. Hiram Woods testified that he first saw the plaintiff at 
his office on the 21st of May, 1908; that he had an acute in- 
flammation of the drum of the right ear, and as well as he could 
see from the outside there was pus pent up in the ear. He ad- 
vised the plaintiff to permit an incision of the drum head to dis- 
charge the pus, but told him that the probability was that within 
a few days after more pain the drumhead would rupture, and 
that no one could assure him that while he was waiting some more 
serious complication might result. The plaintiff refused t6 sub- 
mit to the puncturing of his eardrum, and about the 25th of May, 
1908, it ruptured, the pus discharged, the pain disappeared, and 
he believed himself to be entirely cured, and according to the 
evidence of the physician the plaintiff then had no reason to 
think he had any disease. 

On the 12th or 13th ot June following, at a time when the 
plaintiff, according to his own testimony, was in good health, he 
was approached by an agent of the appellant and solicited to take 
out the policy sued on. The plaintiff was adverse to taking 
the policy, stating that he did not feel the need of a sick benefit 
policy. The agent asked him if he had never been sick, and the 
plaintiff replied that he had never been sick, and “outside of 
trifling circumstances” he had not had a doctor to attend him for 
anything of any consequence since he was three years old, and 
that he had never felt the necessity of taking out a sick benefit 
policy. He told the agent that a few weeks before he had con- 
tracted a cold which had brought about what he supposed was 
a severe earache; but that he was then free from pain and was 
then in good physical condition. The agent did not regard the 
ear trouble from what the plaintiff told him, of any importance, 
and the policy was issued. The testimony of the plaintiff as to 
his good health at the time of the application and as to the cir- 
cumstances under which the policy was issued was corroborated 
by Mrs. Millar and Gustave Wirth, Jr. Mrs. Millar testified 
that at the time the application was made her husband was not 





A. & H.]| Aitna Life Ins. Co. vs. Millar. 563 


suffering, and did not give any indication of pain in his ear, and 
that he told the agent that he had never been seriously sick since 
he was three years old, and spoke of a slight earache he had had 
some time before, but which had entirely disappeared. The plain- 
tiff did not disclose the full extent of the attention rendered by 
Dr. Bond, nor did he disclose the fact that Dr. Woods had ad- 
vised the puncture of the eardrum to relieve the accumulated pus. 
The answers to the questions contained in the application were 
ae in by the agent from information derived from the plain- 
tilt, 

It is apparent, we think, that the plaintiff did not regard the 
ear trouble as serious or permanent, and that he considered him- 
self a well man at the time the application was made. The facts 
we have stated were sufficient to have taken the case to the jury 
on the question of the plaintiff’s good faith. 

On the night of June 30, 1908, the plaintiff began to have a 
severe pain in the ear, and on the following morning he went to a 
hospital and was there operated on by Dr. Woods on July 2, 
1908, for mastoiditis, and was totally incapacitated from per- 
forming his duties from July 2 to November 2, 1908. 

It is said in 25 Cyc. 812, that “answers as to diseases, injuries, 
or physical condition are not rendered untruthful by failure to 
disclose temporary derangements, ailments, or injuries existing or 
pre-existing which do not affect the general health and are not 
serious in their nature.” If, therefore, the ear trouble from 
which the plaintiff suffered prior to making the application was, 
as he supposed, merely temporary, and had entirely passed away, 
leaving his general health unimpaired, then the answer com- 
plained of was not untruthful within the meaning of the law; if, 
on the other hand, that trouble was serious, and there was an in- 
fection which resulted in mastoiditis on the night of June 30, 1908, 
that condition would avoid the policy, because the answer con- 
tained in the application would be both false and material to the 
risk. If such falsity and materiality had been shown by clear and 
convincing proof, it would have been the duty of the court to 
have directed a verdict for the defendant; otherwise these ques- 
tions should have been submitted to the determination of the jury. 

It does not certainly appear that the plaintiff had any serious 
disease prior to the application, or that he had at that time an in- 
fection which resulted in mastoditis. Neither Dr. Bond nor Dr. 
Woods told him he had that disease prior to the date of the ap~ 
plication, nor did either of them testify that he had that disease 
at that time. The most they would say was that the ear trouble 
from which he was suffering might result in something more 
serious. Whether the mastoiditis which developed on the night 
of June the 30th was the result of the prior ear trouble, or whether 
it was a reinfection, was under the circumstances a question 
for the jury, and not for the court, to decide. Dr. Woods, who 
was called by the defendant, said that mastoiditis is an inflam- 
mation of the cells behind the ear, and that there were two ways 
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of explaining how the plaintiff contracted that disease six weeks 
after the original ear trouble: “One way was that there was an 
infection at the time of the original ear trouble back in the mastoid 
which remained latent and for some reason or other became active 
at the end of six weeks. The other possibility is that the ear 
trouble which drained out by spontaneous rupture on May 25th, 
was all well, and that he had a reinfection. Of the two, I think 
the former the more probable.” 

Our conclusion from the consideration of the whole record is 
that all the issues of fact raised by the pleading were properly 
submitted to the jury under the granted prayers, and that the 
special exceptions filed to the plaintiff’s first and fourth prayers 
were rightly overruled, as there was evidence in the case tending 
to support the hypotheses of facts stated in them. We donot think 
the plaintiff’s fourth prayer in any way prejudiced the defendant. 
It was really unnecessary, and was of little benefit to the plaintiff, 
as he would have been entitled to recover irrespective of this 
prayer, if the jury found the facts stated in his first prayer. We 
do not understand the fourth prayer as setting up the question 
of estoppel. It was merely an instruction, to be taken by the jury 
in connection with the facts submitted in the first prayer, on the 
question of the good faith of the plaintiff. 

What we have said disposes of the questions raised upon the 
rejection of the defendant’s prayers. Its first prayer sought to 
withdraw the case from the jury, and was properly refused for 
the reasons stated. The defendant was not injured by the refusal 
of its third, fourth, fifth, and seventh prayers, because its second 
prayer, which the court granted, gave it the full benefit of the 
defenses relied upon in these prayers. Its fifth prayer asserts 
the proposition that “inasmuch as it appears from the uncontra- 
dicted evidence that the plaintiff prior to the issuance of the policy 
sued on failed to inform the defendant or its agents that he had 
been visited professionally by Dr. Bond and had been treated by 
him for ear trouble and that at the advice of Dr. Bond, he, 
the piaintiff, had consulted Dr. Woods, and that Dr. Woods had 
advised an operation, the verdict of the jury must be for the de- 
fendant.” This prayer entirely ignored the question of the plain- 
tiff’s good faith, or whether his ailment was temporary or 
permanent, serious or trifling, or whether he had entirely re- 
covered before the policy was issued. It was therefore properly 
rejected. The sixth prayer submits to the jury the finding of 
substantially the same facts stated in the fifth, and asserted as a 
legal conclusion that the plaintiff could not recover if the jury 
found those facts, to be true. This prayer was open to the same 
objection as the fifth, and the court committed no error in refus- 
ing it. 

he only remaining question is presented by the first exception, 
and relates to a question of evidence. We see no possible objec- 
tion to the evidence embraced in this exception. It bore directly 
upon one of the issues in the case, viz., the good faith of the 
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plaintiff. After having testified as to the character of his illness 
in the early part of May and of his visit to Dr. Woods, the plain- 
tiff was asked and answered the following questions: “Q. He 
(meaning Dr. Woods) told you that it might get serious? A.-He 
said there was a possibility of its developing into something more 
serious. Q. As a matter of fact it got well? A. It got well, better 
than I am to-day even. Q. And you had no pain or any re- 
currence of that trouble at all? A. No, sir. Q. State whether or 
not you believed, the pains having left you, that Dr. Woods was 
mistaken. A. | certainly did.” This last question and answer 
constitute the first exception. If a material misrepresentation or 
untrue statement had been made, it would have avoided the policy, 
no matter what the plaintiff may have thought or believed about 
the opinion of Dr. Woods. But the evidence was proper to be 
considered by the jury as explanatory of his failure to disclose 
fully all that had occurred between Dr. Woods and himself. It 
was said in Fidelity Mutual Life vs. Ficklin, supra: “That the 
inquiry in reference to the answers in the application for insur- 
ance ought to be not only whether they were true, but also 
whether they were made in good faith, and whether they re- 
lated to some matter material to the risk * * * The statute 
concerning warranties introduced two new questions for deter- 
mination before the contract could be. declared invalid, viz., the 
good faith of the applicant in making his statement and the 
materiality to the risk of the matters involved in them. Good faith 
and fraud are questions of intent. In investigating intention, it 
is impossible to exclude the circumstances under which an act was 
done. Purposes, motives, objects, and inducement would all be 
involved in obscurity unless we could be informed of the accom- 
panying facts which mark the character of the transaction.” 

Finding no reversible error in any of the rulings, the judgment 
will be affirmed. 

Judgment affirmed, with costs above and below. 


Note by the Editor of the Insurance Law Journal. 


The question whether the language of the statute cited, giving to war- 
ranties only the force of representations, applied to policies like that in 
suit, seems not to have been raised. The policy in this case was what is 
known as a health and accident policy, as distinguished from one of life 
insurance. Death was incidentally insured against only when the result 
of accident. The contract, unlike those of life insurance, was for a sin- 
gle year. In the case of Wright vs. Ass’n, reported elsewhere in the 
present number, the.court holds that failure to report rejection by a life 
company was not fatal, on the ground that that policy in question which 
was, as here, one of health and accident insurance, was not a contract of 
life insurance, and the relation between the two was not such as would 
suggest the need of reporting such a reflection. 

It may be argued that in case of the construction of a statute, how- 
ever, a different rule should apply, that the similarity in character of the 
two classes of insurance and the fact that they are often grouped to- 
gether in legislation and are permitted to be prosecuted by the same of- 
fice, as well as the fact that the object aimed at by the Legislature is 
similar, indicate the intention of the statute to cover both. To this again 








566 








Insurance Law Journal Vol. 40. [Mar., 1911. 





it might be replied that, whereas the ordinary life policy is a continuous 
insurance involving the accumulation of equitable funds to the credit of 
the insured, the necessity arises to protect the contract against technical 
breaches which does not exist in the other, which is like fire insurance, a 


short term contract, and that if such was the intention it should have been 
expressed. 










HEALTH INSURANCE—ACTION ON POLICY — FORFEITURE — 


SUPREME JUDICIAL COURT OF MAINE 


BERMAN 
US. 


FRATERNITIES HEALTH & ACCIDENT ASS’N.* 


FALSE ANSWERS IN APPLICATION—EVIDENCE. 


In an action on a policy of health insurance to recover sick benefits, evi- 


dence held to show that plaintift’s answers to questions in the applica- 
tion as to his health for the last five years as to his consulting physi- 
cians, and as to his having had certain diseases were not true, full, 
and complete, so as to work a forfeiture of the policy under a pro- 
vision in the application, made a part of the policy that, if any of the 
statements, representations, or answers made in the application, were 


not “true, full, and complete,” all rights to the benefits named in the 
policy should be void. 


[For other cases, see Insurance, Cent. Dig. §§ 1711-1716; Dec. Dig. § 665.] 
HEALTH INSURANCE—FORFEITURE—UNTRUE ANSWERS TO 


QUESTIONS IN APPLICATION. 


Under the provision as to the truth of insured’s answer, truth in fact 


was required, and that an answer which was in fact untrue was given 


by him for the truth according to his belief or understanding could 
not avoid a forfeiture thereunder. 


{for other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.] 


HEALTH INSURANCE—ACTION ON POLICY—EVIDENCE. 
In an action to recover sick benefits under a policy of health and accident 


insurance, evidence /teld not to justify a finding that the insurer’s 
agent at the time of making out the application knew the truth as to 
insured’s previous good health, his consulting of physicians, and as 
to certain diseases which he had had, which insured misrepresented in 
his answers to questions in the application, so as to work an estoppel 
against the insurer to claim a forfeiture under a provision of the 
application, made a part of the policy that, if any of insured’s state- 


ments in the application were not true, benefits under the policy 
should be forfeited. 


|For other cases, see Insurance, Cent. Dig. § 1725; Dec. Dig. § 665.] 


HEALTH INSURANCE—‘WAIVER” OF FORFEITURE. 
A waiver is the voluntary relinquishment of some known right, benefit, 


© Decision renflered, Dec. 13, 1910. 





or advantage which the party otherwise would have enjoyed, it being 
78 Atl. Rep 462. 
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essentially a matter of intent, and, when the only proof of that in- 
tent rests in what a party does or forbears to do, his acts or omissions 
should be so manifestly indicative of an intent to voluntarily relinquish 
a then known particular right or benefit that no other reasonable ex- 
planation is possible, fuli knowledge of all the material facts that 
establish such right being necessary, and so that, where a health 
policy provided that insured should pay in advance without notice 
his specific assessments, the insurer, which had no information of 
facts establishing a forfeiture of the policy except what it had ac- 
quired from its investigations after his proof of claim for beneiits 
was presented, and which turned the claim over to its attorney for 
investigation, did not waive the forfeiture by receiving in the ordinary 
course of business, and receipting for, two monthly assessments dur- 
ing the period of the investigation, and before all the material facts 
had been acquired, showing that insured’s answers in his application 
were untrue, insured knowing when he voluntarily made the payments 
that nis claim had been turned over to the company’s attorney. 


[For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392.] 


Exceptions from Supreme Judicial Court, Androscoggin 
County. 

Action by Herman |. Berman against the Fraternities Health 
& Accident Association. There was a directed verdict for de- 
fendant, and plaintiff brings exception. Overruled. 

Action of assumpsit brought to recover the sum of $167 as 
sick benefits under a policy of insurance issued to the plaintiff 
by the defendant. Plea, the general issue with brief statement 
as follows: ‘That, by the terms of the contract in suit, if any 
of the statements, representations, or answers made in the ap- 
plication for said contract were not true, full, and complete, all 
rights to benefits thereunder were null and void; and the defend- 
ant says that the answers to the first, second, third, fourth, eighth, 
and ninth questions contained in the application for said contract 
were not true, full, and complete. 

“That further, by the terms of the contract in suit, attempts by 
fraud or concealment to obtain benefits rendered the contract or 
policy null and void; and the defendant says that the answer of 
said plaintiff to question 14, in the proof of claim filed by him, 
was untrue, and was an attempt by fraud and concealment to 
obtain benefits to which he was not entitled.” 

At the close of the evidence, the presiding justice ordered a 
verdict for the defendant and the plaintiff excepted. 

The case is stated in the opinion. 


Argued before Emery, C. J., and Savage, Peabody, Cornish, 
and King, JJ. 


Jacos H. Berman, for Plaintiff. 
Harry MANSER, for Defendant. 
Kine, J. 
Action to recover sick benefits under a policy of health and 
accident insurance. At the close of the evidence, the presiding 
justice directed a verdict for the defendant. 
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In the plaintiff's application for the policy made January 13, 
1908, it was stipulated: “That if any of the statements, repre- 
sentations, or answers made herein are not true, full, and com- 
plete, all rights to the benefits named in my policy shall be null 
and void, and all money paid by me to the association forfeited.” 
In the policy of insurance it is stipulated that it is issued: “In 
consideration of the payment of the application fee and the state- 
ments, agreements, and warranties in the application for a policy, 
which is made a part of this contract.” 

Among the questions and answers contained in the application 
are the following :— 

“(2) Have you been in good health for the last five years? 
Ans. Yes. 

“(3) Have you consulted, been prescribed for, or required the 
services of a physician or surgeon during the past five years? 
If so, give date and state particulars, name and address of attend- 
ing physician. Ans. Went to Dr. Cummings of Lewiston for ad- 
vice on being nervous. 

“(4) Have you ever had [here were named several disease 
and infirmities, including “nervous prostration”]? Ans. No.” 

The evidence establishes with unquestionable certainty that the 
plaintiff was afflicted with nervous prostration for a consider- 
able period of time during the summer of 1907. In the early 
part of July of that year Dr. E. S. Cummings, of Lewiston, ex- 
amined him, and found hitn suffering from nervous prostration 
and unfit to attend to his business. On July 15, 1907, he con- 
sulted Dr. Addison S. Thayer, of Portland, and also on August 
2, August 12, and September 5, 1907. Dr. Thayer says: “By 
my advice he began at once a rest cure, at Old Orchard, which 
was prolonged until September 6th.” Dr. Cummings on Octo- 
ber 24, 1907, certified under oath that the plaintiff “after leaving 
the care of Dr. Addison S. Thayer of Portland was under my 
care from September 7th to September 30th and unable to attend 
to his business.” With reference to the plaintiff’s condition in Sep- 
tember, 1907, when he came back to Dr. Cummings, the doctor 
was asked “whether the disease from which Mr. Berman was 
suffering on September 7, 1907, was nervous prostration’? to 
which he replied: ‘‘Well, it was—you say at that time, 1907 ? 
At that time he was recovering.” But he added that he was not 
then fit to do business, and that condition continued to Septem- 
ber 30, 1907. July 17, 1907, Jacob Judelsohn, a brother-in-law of 
the plaintiff, at his direction, wrote from Portland to the secre- 
tary of the Order of Knights of Golden Eagle as follows: ‘Mr. 
H. I. Berman of Lewiston, Me., is ill here. Dr. Addison Thayer 
of this city has ordered him to keep away from business, as he 
is too ill to attend same.” From this Order of Knights of Golden 
Eagle the plaintiff received benefits for sickness from July 15 to 
September 30, 1907, to the amount of $40. From the Order of 
Knights of Pythias the plaintiff received, October 31, 1907, 
$37.50 “on account of ten weeks’ sick benefits” during that sum- 
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mer. The plaintiff also made application to the Preferred Acci- 
dent Insurance Company of New York, in which he was insured, 
for benefits for sickness for eleven weeks from July 14 to Sep- 
tember 30, 1907, and received from that company the sum of 
$137.50 therefor. He also received benefits for the same sickness 
from the Order of Beth Abraham, the amount of which he did 
not state. » 

[t is of consequence, we think, to note that the illness for which 
the plaintiff secks to recover in this action according to his proof 
of claim was “complete mental and nervous prostration,” on 
account of which he was wholly disabled from May 28 to Sep- 
tember 21, 1908, and that he was “at the New England Sana- 
tarium, Melrose, Mass., for treatment about three months, more 
or less.” In his proof of claim, in answer to the inquiry if he had 
been afflicted with the same disability before, he said: “Had a 
slight attack similar, but not exactly like this, a year ago.”’ 

In view of the foregoing facts, about which there is no ques- 
tion, the conclusion is irresistible that the plaintiff’s answers and 
statements to questions 2, 3, and 4, at least, in his application 
were manifestly and palpably “not true, full, and complete.” 

If it were a fact, as claimed by the plaintiff at the trial, but 
which seems incredible, that at the time of his application he was 
sincere and believed his answers were true, full, and complete, 
that fact could not save him from the forfeiture stipulated by 
him to be the effect if they were not true, full, and complete in 
fact. His express stipulation that his answers were true called 
for truth in fact, and not for truth according to his belief or un- 
derstanding. Johnson vs. Ins. Co., 83 Me. 182, 22 Atl. 107. 

But the plaintiff contends that the information which he gave 
to the defendant’s agent who was present when he filled out the 
application and the advice and sugestions made by the agent with 
respect to his answers estops the defendant from setting up the 
falsity of those answers. He invokes the well-settled doctrine 
that an insurance company is bound by the knowledge which its 
agent has of the risk and of all matters connected therewith, and 
that omissions and misdescriptions known to the agent shall be 
regarded as known by the company, and waived by it. 

This contention, however, is not supported in fact. The evi- 
dence is altogether too weak to justify a finding in fact that the 
defendant’s agent had such knowledge of the truth, which the 
plaintiff in his answers denied, and of the essential facts, which 
he did not disclose in his answers, as would work an estoppel 
against the defendant. 

As to his answer to question 2, that he had been in good health 
for the preceding five years, he claims that he said to the agent, 
“T have been a little mite under the weather for two weeks,” 
and that, when he told the agent he was fully recovered, the lat- 
ter told him to answer the question “Yes.” As to his answer to 
question 3, respecting his consulting physicians, he stated in 
cross-examination that he told the agent he consulted Dr. Thayer 
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also, and that the agent told him it was unnecessary to put that 
in his answers, saying: “It isn’t necessary. You have got Cum- 
mings in there. It is for them to find out, and not to tell them.’ 
This statement attributed to the agent, especially the last clause, 
is so out of harmony with a proper discharge of his duty that it 
seems incredible. The agent denies it. The plaintiff does not 
claim, that he told the agent that he had nervous prostration dur- 
ing the summer of 1907; that he was under the care of Dr 
Thayer from July 15th to September 6th, after which he was 
under the care of Dr. Cummings till September 30th, during 
which time he was too ill to attend to his business; nor that he 
himself had applied for and accepted sick benefits from three 
fraternal orders and one health insurance company exceeding in 
amount $200 for total disability during that period. The only 
statement which he claims to have made to the agent in respect 
to his previous health, that he had “been a little mite under the 
weather for two weeks,” was not only false in spirit, but mani- 
festly calculated to mislead and deceive the agent. 

At the trial the plaintiff deliberately asserted that during the 
summer of 1907 he was not sick, but in good health, notwith- 
standing the convincing and overwhelming evidence to the con- 
trary which was pressed upon him. His claim now that at the 
time of his application he disclosed to the agent enough about 
the facts of his sickness in the summer of 1907 to charge the de- 
fendant with knowledge of the truth of it is so utterly incon- 
sistent with the fact that he denied the truth of it in his appiica- 
tion, and persisted in that denial at the trial, that it becomes un- 
reasonable and incredible. 

Lastly, the plaintiff claims, admitting that by reason of his 
false and incomplete answers he had forfeited all his rights and 
benefits under the policy, that the defendant waived that for- 
feiture by accepting payments of his monthly assessments of 
$1.25 each for November and December, 1908. We think this 
claiin is not sustainable. A waiver is the voluntary relinquish- 
ment of some known right, benefit, or advantage, and which, ex- 
cept for such waiver, the party otherwise would have enjoyed. 
Stewart vs. Leonard, 103 Me. 132, 68 Atl. 638. It is essentially 
a matter of intention; and, when the only proof of that intention 
rests in what a party does or forbears to do, his acts or omissions 
to act relied upon should be so manifestly consistent with ana 
indicative of an intention to voluntarily relinquish a then known 
particular right or benefit that no other reasonable explanation 
of his conduct is possible. Unless one is shown to have full 
knowledge of all the material facts that-establish his right, he 
cannot be held to have waived it. 

Applying this test, it will readily be found that the evidence in 
the case at bar is not sufficient to justify a finding that the de- 
fendant waived the plaintiff’s forfeiture. The policy provided 
that the assured should pay in advance, without notice, the regu- 
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payment the policy shall lapse.” The defendant did receive from 
the plaintiff his November and December assessments, and in 
the usual course of its business receipted for them. But in order 
to find that the defendant’s act in receiving and receipting for 
those assessments was a waiver of its right to set up, in defense 
of the plaintiff’s claim, a forfeiture of all rights under the policy, 
.it should clearly appear that at the time the assessments were re- 
ceived the defendant had full knowledge of all the material facts, 
and then knew that such a forfeiture existed in fact, and intended 
to waive it. 

What are the facts and circumstances? The defendant had no 
information of facts that established a forfeiture of the plain- 
tiff’s policy except what it acquired from its investigations after 
his proof of claim for sick benefits was presented to it. He gave 
them no such information, but persisted that his answers and 
statements were true, even at the time of the trial. Ocober 24, 
1908, the defendant wrote the plaintiff that it received the cer- 
tificate of Dr. Bliss the day before, and “we will now give the 
matter prompt attention.” October 30, 1908, the defendant re- 
ceived a letter from Dr. Thayer, in answer to its inquiry, in which 
the doctor said: “Mr. Berman came to me July 15, 1907. At 
that time he was suffering from dizziness, confusion of mind, 
forgetfulness and certain physical signs of nervous exhaustion. 
By my advice he began at once a rest cure, at Old Orchard, which 
was prolonged until September 6th.” November 5, 1908, the 
defendant wrote the plaintiff that it had referred the matter of 
his claim to its attorney upon whom he could call in regard to it. 
It appears from the testimony of the president of defendant com- 
pany that the matter of the validity of the plaintiff’s policy was 
under special investigation by the company after his proof of 
claim was made. He said: “We waited until we had a chance 
to examine what we thought was all the evidence we could rea- 
sonably get. When we thought that we had arrived at a con- 
clusion which justified us in thinking that the claim was not a 
prope: one and that it had elements which seemed to us to appear 
in it, we then canceled the policy.” On December 21, 1908, the 
defendant wrote the plaintiff that it had decided to cancel his 
policy. 

The plaintiff now claims that upon receipt of Dr. Thayer’s let- 
ter October 30, 1908, the defendant had knowledge of the ma- 
terial facts upon which a forfeiture of the policy depended. The 
Thayer letter, however, did not disclose all the material facts 
which show that the plaintiff's answers were false and incom- 
plete; and it is to be borne in mind that the plaintiff contended 
at the trial that he gave the defendant’s agent substantially the in- 
formation which the Thayer letter contained. But, if the infor- 
mation given by Dr. Thayer justifies a conclusion that the plain- 
tiff had made a false answer in his application, it by no means 
follows that the defendant was bound to cease further investiga- 
tion of the truth, and was then required to choose between a 
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waiver and a forfeiture. It was entitled to a reasonable time, at 
least, for investigation until the truth was discovered, and the 
evidence ascertained that would establish it. 

The defendant’s president testified that after the receipt of the 
Thayer letter other information touching the matter was obtained, 
and that they were waiting to ascertain what the statement of 
its agent was, w ho was away and “returned on the 1]th of De. 
cember.” The truth as to the character and extent of the plain- 
tiff’s sickness during the summer of 1907, and his own conduct 
in applying for and receiving sick benefits therefor, as disclosed 
by the evidence in this case, was not easily ascertainable outside 
of those who were interested to conceal it. 

The plaintiff’s false and incomplete answers made all his rights 
and benefits under the policy “null and void” according to the 
express provisions thereof. It is inconceivable that the defend- 
ant, with full knowledge of all the facts which established such 
a forfeiture, could have had an intention to waive it. Certainly 
such an intention is not to be inferred from the facts that two 
assessments of $1.25 each were receipted for by the company in 
its usual course of business, and which the plaintiff voluntarily 
paid after he knew his claim had been turned over to the com- 
pany’s attorney, and must have understood it was being investi- 
gated. See Preuster vs. S. C. of O. of Chosen Friends, 135 N. 
Y. 417, 32 N. E. 135, a case closely analogous to the case at bar. 

In the opinion of the court, the evidence is plenary that the 
plaintiff’s rights and benefits under the policy were forfeited and 
became null and void by reason of his false and incomplete an- 
swers in his application therefor, and that the evidence is not 
sufficient to support a finding that there was any waiver of the 
forfeiture on the part of the defendant. Accordingly the ruling 
of the presiding justice directing a verdict for the defendant was 
correct. 

Exceptions overruled. 
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SUPREME COURT OF OKLAHOMA. 


PACIFIC MUT. LIFE INS. CO. 
US. 


ADAMS, et AL.* 


ACCIDENT INSURANCE— NOTICE OF INJURY — CONDITION 
SUBSEQUENT. 
Provisions in an accident insurance policy requiring that immediate writ- 
ten notice must be given the insurer of any accident and injury for 
which a claim is to be made, and affirmative proof of death furnished 
insurer within two months from the date of insured’s death, are con- 

* Decision rendered, Nov. 16, 1910. 112 Pac. Rep. 1026. 
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ditions subsequent and are fulfilled by notice and proof of death 
within a reasonable time after insured’s death under all the circum- 
stances of the case. 


{For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. 539.] 


ACCIDENT INSURANCE—NOTICE AND PROOF OF DEATH— 
SUFFICIENCY. 

Insured died August 5, 1903, leaving, him surviving, plaintiff, ag bene- 
ficiary in an accident insurance policy on deceased’s life. Plaintiff, 
who lived several hundred miles away from where deceased was 
killed, first learned of said policy on January 8, 1904, but not of its 
terms or the name of the company by which it was issued, and did 
not obtain said policy until January 23, 1904, on which date he sent 
written notice to the insurer of the accident and demanded payment, 
and on February 5, 1904, furnished proof of death. Held, that such 
notice and proof of death were furnished within a reasonable time 
under all the circumstances, and that plaintiff’s failure so to do within 
two months after the death of insured, as required by the policy, was 
no defense to a suit thereon. 


{For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.] 


ACCIDENT INSURANCE — ACTIONS — LIMITATION — CON- 
STRUCTION OF POLICY 


Though an accident policy provide that written notice must be given to the 
insurer at its home office of any accident and injury for which a claim 
is to be made thereunder, and affirmative proof of death furnished the 
insurer within two months from the time of death, and that suit there- 
on may not be brought before the expiry of three months from the 
date of filing proofs at its home office, nor brought at all unless begun 
within six months from the time of the death, held, that such six 
months’ limitatfon applies only where, after furnishing said’ notice 
and proof of death within a reasonable time thereafter and after the 
expiry of said three months, sufficient time remains in which to bring 
suit within six months from said death. 


[For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.] 


ACCIDENT INSURANCE — CONSTRUCTION OF POLICY — 
“UNNECESSARY EXPOSURE TO DANGER.” 


The expression “unnecessary exposure to danger” includes exposure at- 
tributable to negligence on the part of the assured. It is intended 
to hold the insured to the exercise of ordinary care and exempt the 
insurer from liability in all cases of injury occurring in whole or in 
part through a failure on the part of the insured to exercise such care. 


{For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 
461. ] ' 


ACCIDENT INSURANCE — ACTION ON POLICY—QUESTIONS 
FOR JURY—CAUSE OF DEATH. 


Where a given state of facts are such that reasonable men may fairly differ 
upon the question as to whether the insured died of injuries resulting 
from unnecessary exposure to danger,” the determination of the matter 
is for the jury. It is only where the facts are such that ali reasonable 
men must draw the same conclusion from them that such a question is 
ever considered one of law for the court. 


{For other cases, see Insurance, Cent. Dig. § 1556, 1732-1770; Dec. Dig. § 
668.] 


Error from District Court, Oklahoma County; George W. 
Clark, Judge. 
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Action by William F. Adams and others against the Pacific 
Mutual Life Insurance Company. Judgment for plaintiffs, and 
defendant brings error. Reversed and remanded. Upon the 
death of plaintift pending the action, it was revived in the name 
of Wallace Estell, Jr., his special administrator. 


CorrincHAM & BLEpSOoE, for Plaintiff in Error. 

Paut F. Cooper, for Defendants in Error. 

TuRNER, J. 

On June 28, 1904, William F. Adams, defendant in error, as 
plaintiff, sued tlie Facific Mutual life Insurance Company, plain- 
tiff in error, in the Distrct Court of Oklahoma County, to 1e¢- 
cover $2,000 on an accident insurance policy issued by said com 
pany on the life of Jaines Adams, and in favor of plaintiff as 
beneficiary. After issue joined, there was trial to a jurv on 
March 28, 1908, which resulted in judgment for plaintiff. The 
insurance company brings the case here. In this court the death 
of William F. Adams has been suggested, and the cause by con- 
sent revived in the name of Wallace Estell, Jr., as special admin- 
istrator. 

The only question necessary for us to determine is: Did the 
court err in instructing the jury, over objection, in effect, that they 
could render a verdict on nine of their number concurring and 
in rendering judgment on the verdict concurred in and signed by 
eleven of said jurors? The charge was based on article 2, § 19, 
which on this point reads: ‘The right of trial by jury shall be 
and remain inviolate, and a jury for the trial of civil cases in 
courts of record, other than county courts, shall consist of twelve 
men. * * * In civil cases, three-fourths of the whole number 
of jurors concurring shall have power to render a verdict. 
* * * In case a verdict is rendered by less than the whole num- 
ber of jurors, the verdict shall be in writing and signed by each 
juror concurring therein.” In support of its contention that this 
was error, defendant contends that, as this suit was brought prior 
to statehood, it had, when brought, a right to a common-law jury 
of twelve under the seventh amendment to the Federal Constitu- 
tion, and to a unanimous verdict, and that said right was unaf- 
fected by said change in the form of government and by said sec- 
tion of the state Constitution. The point is well taken. The 
right claimed was one of procedure existing in an action pending 
at the time of the admission of the state and continued unaffected 
by virtue of section 1 of the Schedule to the Constitution, which 
reads: ‘No existing rights, actions, suits, procedings, contracts 
or claims shall be affected by the change in the form of govern- 
ment, but all shall continue as if no change in the form of gov- 
ernment had taken place.” This was held, in effect, by the 
United States Circuit Court of Appeals in St. L. & S. F. Ry. Co. 
vs. Cundiff, 171 Fed. 319, 96 C. C. A. 211. See. also, Blanchard 
& Co. vs. Ezell, 106 Pac. 960; Loeb vs. Loeb, 24 Okl. 384,. 103 
Pac. 570. In the Cundiff Case the court said: ‘“Construing all 
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of these provisions together, we are of opinion that they do not 
change, and were not intended to change, the method of pro- 
cedure in cases pending in the courts of Indian Territory and of 
the territory of Oklahoma, but that the civil cases pending in the 
Indian Territory should, after statehood, continue under the law 
in force in the Indian Territory.” We are therefore of opinion 
that defendant’s right to a common-law jury and to unanimous 
verdict was wrongfully impinged on by said instruction; that it 
was a right preserved to him by the Schedule to the Constitution ; 
that the change prescribed by the Constitution for the concur- 
rence of a less number of jurors than twelve, being a change in 
procedure, was not applicable to this case, pending as it was on 
the advent of statehood; that the verdict returned under the in- 
struction was in fact no verdict at all (Girdner vs. Bryan, 94 
Mo. App. 27, 67 S. W. 699) ; and that the judgment of the court 
thereon must be reversed. 

But in view of the probability of another trial we will deter- 
mine whether the court erred in refusing to instruct the jury, 
peremptorily, to return a verdict for defendant. Defendant in- 
sists that it did: “First. Because the notice required by the 
terms of the policy was not given. Second. Because the proof 
of death was not furnished as required by the terms of the policy. 
Third. Because the suit was not instituted as required by the 
terms of the policy, and was not instituted until more than six 
months after the policy was in the possession of the plaintiff. 
Fourth. Because it appears from the uncontradicted evidence 
that the death of the insured was brought about by an unneces- 
sary exposure to danger.” 

There is no conflict in the testimony. The evidence discloses 
that the policy sued on was delivered and thereupon took effect 
at Moxa, Wyo., May 3, 1903; that on August 5, 1903, the in- 
sured received injuries within the terms of the policy, from which 
he died the same day; that plaintiff named therein as beneficiary 
was his son and is a minor eighteen years old, a common laborer, 
and lived with his mother and six younger children in Shawnee, 
Okla.; that immediately on the death of insured the mother re- 
ceived a telegram that he had been killed, and some two or three 
-months later a letter, telling her that he had his life insured; 
that, owing to his poverty, plaintiff did not go to the scene of the 
killing, but thereafter for about a month made diligent efforts to 
learn the name of the company issuing the policy and to get 
possession of it; that, failing so to do, he turned the matter over 
to his attorney, who, after diligent effort, on January 8, 1904, 
received information of its number and the name of the com- 
‘pany issuing it, but not its terms, and later, on January 23, 1904, 
the policy itself; that on said day he gave said company notice 
in writing of the death of insured, and the claim, and on Febru- 
ary 5, 1904, furnished it proof of death, and, on payment being 
refused, brought this suit. The policy provides: “Immediate 
written notice must be given the company at San Francisco, Cal., 
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of any accident and injury for which a claim is to be made with 
full particulars thereof and full name and address of the insured. 
Affirmative proof of death, * * * must also be furnished to 
the company within two months from the time of death, * * * 
Legal proceedings for the recovery hereunder may not be brought 
before the expiry of three months from date of filing proofs at 
the company’s home office, nor brought at all unless begun within 
six months from the time of the death, * * *” 

We think the notice of injury and proof of death furnished 
the company by plaintiff was sufficient under the terms of the 
policy, and that the first two grounds of assignment, supra, are 
not well taken. A literal compliance with these terms of the con- 
tract cannot be exacted. As conditions subsequent they must re- 
ceive a liberal construction in favor of the plaintiff as beneficiary 
in the policy, under all the circumstances in the case. To 
hold that plaintiff cannot recover because of his failure to give 
notice and furnish proof of death within two months thereafter, 
he not knowing of such requirement until five months thereaiter, 
would be to require of him an impossibility, and such, of course, 
we cannot do. Speaking of similar conditions, the court, in 
Brown vs. Accident Ass’n, 18 Utah 265, 55 Pac. 63, said: 
“Doubtless the purpose of such conditions in a policy is to afford 
the insurer an opportunity within a reasonable time after the 
occurrence to inquire into the cause of the accident, and ascer- 
tain the surrounding facts and circumstances while fresh in the 
memory of witnesses, so as to determine whether or not lia- 
bility under the contract exists. The condition in the policy, 
requiring notice to be given within a specified time, with full par- 
ticulars of the accident, operates upon the contract of insurance 
only after the fact of the accident. It is a condition subsequent, 
and must therefore receive a reasonable and liberal construction 
in favor of the beneficiary under the contract.” 

Munz vs. Standard Life, etc., Co., 26 Utah 69, 72 Pac. 182, 62 
L. R. A. 485, 99 Am. St. Rep. 830, was a suit to recover an 
amount claimed to be due on an accident insurance policy issued 
to the insured for the benefit of his estate, of which plaintiff was 
appointed administratrix. The facts were: The policy was 
issued about May 16, 1899. The insured was accidentally killed. 
June 29, 1900. Plaintiff, as next of kin, resided in Salt Lake 
City, 234 miles away, and learned of the death of insured for the 
first time October 1, 1900. Owing to her poor circumstances, she 
was unable to have his body or effects removed to Salt Lake 
City, but about February 15, 1901, procured said effects, includ- 
ing the policy of insurance sued on, the existence of which prior 
to that time was unknown to her. On February 23, 1901, she 
gave notice to defendant company of his death, and made demand 
for paym-nt of the policy, which was refused because notice 
had not been sent to defendant and no proof of death had been 
made within two months thereafter. As soon as she was able to 
secure legal assistance, to wit, May 1, 1901. she sent to defend- 
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ants due proof, whereupon payment was again refused, because 
the same were not made within the specified time She then 
brought suit. A general demurrer was sustained to the complaint 
reciting these facts, in support of which it was urged that said 
complaint disclosed that neither notice of the fatal accident was 
given nor proof of death furnished to the company within the 
time limit of the policy. The policy was identical in terms to the 
one here. The Supreme Court reversed the ruling of the lower 
court and, in effect, held that the terms of the policy had been 
substantially complied with in the particulars complained of; 
that the same had been furnished within a reasonable time after 
the death of insured, under the circumstances; and that plain- 
tiff’s failure to submit proof of death within two months after 
the death was no defense to the suit on the policy. In passing 
the court said: “In the case at bar, the beneficiary was not 
aware of the death of the insured until about three months after 
it occurred, was distant 234 miles from the place of the accident 
and death, and was not aware of the existence of the policy until 
over seven months after the fatal occurrence Being thus ignor- 
ant of these things, how could she comply literally with the terms 
of the policy as to notice and proof? How could she give ‘full 
particulars’ of an accident the occurrence of which was not with- 
in her knowledge, or the ‘full name and address of the insured’ 
when she knew nothing of the insurance? We cannot assume 
that the parties to the insurance contract intended such absurd- 
ities. The contracting parties doubtless intended that notice 
and proof should be furnished at the earliest practicable time 
after the happening of an accident and injury for which liability 
would be claimed, so that the real facts of the case could be 
ascertained by the insurer before time had effaced them from the 
memory of witnesses. The word ‘immediate,’ under such cir- 
cumstances as are disclosed in this record, cannot be construed 
as excluding all intervening time between the occurrence of the 
death and the giving of notice. It does not, by any fair construc- 
tion of the policy, mean instantly, but ‘immediate notice’ means 
notice within a reasonable time under all the circumstances of 
each particular case, and no doubt, ordinarily, unless there are 
circumstances excusing delay, the notice should be given at once. 
It would, however, be both an unreasonable and unfair inter- 
pretation to hold that, as used in the policy, the word ‘immediate’ 
required the doing of a thing impossible for the beneficiary to do. 
Such provisions must receive reasonable construction in favor of 
the beneficiary”—and, after citing abundant authority in sup- 
port of the holding, reversed and remanded the case. We are 
therefore of opinion that notice and proof of death was furnished 
within a reasonable time after the requirements of the policy 
were brought home to plaintiff as beneficiary, which is sufficient 
under all the evidence. 

3ut was the suit brought in time? Defendant urges that it 
was not and is barred, and bases its contention upon the six- 
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months’ clause in the policy, supra, providing, in effect, that suit 
thereon shall not be brought “‘at all unless begun within six 
months from the time of the death. * * *” In support of this 
contention is cited McFarland vs. Ry. Officials, 5 Wyo. 126, 38, 
Pac 347, 677, 27 L. R. A. 48, 63 Am. St. Rep. 29, which, in 
substance, holds that “from the time of the death” means from 
the time of the death, on which event the statute of limitations 
began to run. It is claimed that, inasmuch as this policy is a 
Wyoming contract, proof of the law as laid down in said opinion 
should have been admitted in evidence as part of the common law 
of that state, and, as such, binding on the court. Whether bind- 
ing or not, or improperly rejected as evidence or not, we take 
it as conclusive of the law so far as it goes, being 
supported by reason and authority, and sufficient to bar 
this suit unless other terms in the policy, not in the one there con- 
strued, modify or control the clause in question and thereby ren- 
der it not an authority in point. With reference to the clauses 
requiring notice and proof of death within two months thereafter, 
we have just held, in effect, that this means notice within a rea- 
sonable time under all the circumstances after notice to the bene- 
ficiary of the death of the insured and the terms of the policy. 
Now, if such information is not received by the beneficiary, a 
sufficient length of time to enable him to comply with those con- 
ditions, and have remaining a sufficient length of time within the 
six months in which to bring suit, it is clear that to require him 
so to do would be unreasonable, and hence not within the intent 
or contemplation of the parties to the policy. As this contingency 
might frequently occur, as it did in this case, it may fairly be pre- 
sumed to have been within the contemplation of the parties at 
the time this policy was issued that this six months’ limitation 
was intended to refer only to those cases in which the informa- 
tion came to the beneficiary within sufficient time to give notice 
and make proof of loss and have a reasonable time remaining after 
three months have passed within which to bring suit within six 
months. In other words, it is fair to presume that said six 
months’ limitation was not intended to apply in cases where that 
time is necessarily consumed by the beneficiary in performing the 
conditions prescribed in the policy, or where, after complying 
with the terms of the policy, a reasonable portion of the six 
months is not left remaining in which to bring the suit. 

In Dennison vs. Mason’s Fraternal Accident Ass’n, 59 App. 
Div. 294, 69 N. Y. Supp. 292, the contention was, as here, that 
the bar had fallen on the suit. The certificate provided that no 
suit shall be brought unless brought within one year from the 
date of the alleged accident. The accident occurred on October 
25, 1897. The suit was brought on January 7, 1899. The court 
held the point well taken, unless the certificate disclosed some 
provision modifying or controlling that clause. The claim was 
for $25 a week for fifty-two weeks, pursuant to the terms of the 
certiticate. It was provided in the certificate that legal proceed- 
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ings to enforce payment thereunder should not be brought untii 
three months had expired after receipt by the association of ac- 
ceptable and satisfactory proofs of loss. The court held that, as 
such proofs could not be furnished until the disability had ceased 
and fifty-two weeks had passed, suit could not be brought within 
fifteen months after the accident, and, in effect, that the bar of 
one year could be held to apply only to those cases in which the 
disability had ceased within sufficient time to furnish proof of 
loss and have remaining a reasonable time after the three months 
within which to bring suit before the end of the year, and in 
passing said: “As this contingency is contemplated by the con- 
tract of insurance, the year limitation within which the action 
can be commenced must refer only to those cases in which the 
disability has ceased within sufficient time so that the proofs of 
loss may be furnished, and a reasonable time remain after the 
three months have passed before the expiration of the year. If, 
however, the disability shall continue so long that the proofs of 
loss cannot be furnished, and the three months expire before the 
expiration of the year, the law wiil still give to the plaintiff a 
reasonable time after the expiration of the three months from 
the furnishing of the proofs of loss within which to commence 
the action. The three months in the case at bar expired upon 
the 19th day of December, and upon the 5th of January the sum- 
mons was issued, and upon the 7th served. We think, under the 
circumstances of this case, that the delay in the commencement 
of the action was not unreasonable, and that the plaintiff com- 
plied with the fair intendment of the contract.” 

For the reason that the question here decided was expressly 
left open in the Wyoming case, supra, that case is not in point. 
There the court said: “It is admitted by the defendant that if 
the time allowed for, or necessarily occupied by the claimant under 
contract of insurance, in performing such conditions precedent, 
should include all the time specified within which suit must be 
brought or should not leave a reasonable time for that purpose, 
the right of action would not be lost by the lapse of the time 
specified. * * * So, cases cited to these propositions will be 
eliminated from this discussion.” 

We are therefore of opinion that as the death occurred August 
5, 1903, and as it was only possible to comply with the terms of 
the policy on January 23, 1904, on which day notice of the fatal 
accident and of the claim was given, and as it was impossible to 
make proof of death and bring suit within the twelve days yet 
remaining before the expiration of six months and at the same 
time observe the clause requiring legal proceedings to be stayed 
until the expiry of three months after proof of death, that this 
six months’ clause was not intended to operate nor the penalty 
thereof to fall, but that the insured was intended to have. there- 
after a reasonable time in which to bring suit, which was done. 

_ But should. the demurrer have been sustained on the fourth 
ground? The policy did not cover injuries resulting from “un- 
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necessary exposure to danger or perilous venture (unless in the 
humane effort to save life).” Defendant contends the proof 
shows that insured died as the result of injuries resulting from 
such unnecessary exposure. On this point there is no conflict in 
the testimony. It shows that deceased was a railroad man, forty- 
two years old, a car repairer, and was insured, “in consideration 
of an order to the paymaster.” At the time of his death he had 
been out of the employ of the Oregon Short Line for a day or 
two and had ridden that day, by implied permission, on one of 
its freight trains into Moyer Junction, where he was killed. On 
arriving at the junction the train on which he rode was coupled 
on to some cars on a siding. That immediately thereafter de- 
ceased climbed on top of the cars, twenty-five in number, and 
was last seen, by the man in charge, walking towards the head 
end of the train, which was at that time going downgrade on the 
side track around a sharp curve, pushed by a switch engine. 
His object in so doing does not appear. In about five minutes 
thereafter his body was found cut to pieces lying across a frog, 
having been run over by said train. Before we can hold that the 
court erred in refusing to instruct the jury peremptorily to find 
for the defendant, we must be able to say as a matter of law 
that insured brought about his own death by an “unnecessary ex- 
posure to danger.” These were the exact words used in the 
policy to preclude recovery in Sargent vs. Cent. Acc. Ins. Co., 112 
Wis. 29, 87 N. W. 796, 88 Am. St. Rep. 946. Of them the court 
said: “The force and effect of the clause in the policy excepting 
the defendant from liability for injuries due to unnecessary ex- 
posure to danger has received authoritative construction in this 
court in Shelvin vs. Ass’n, 94 Wis. 180, 68 N. W. 866, 36 L. R. A. 
52, where it is held to be satisfied by the same acts that would 
constitute contributory negligence. * * *” Turning to that 
case, as we find the words there construed were “exposure to 
unnecessary danger,” we take it that the court held the two ex- 
pressions to mean practically the same thing. Of the latter the 
court said: “It plainly includes all cases of exposure to unneces- 
sary danger where such exposure is attributable to negligence on 
the part of the assured; that is, the exception was intended to 
hold the insured responsible for the exercise of ordinary care, 
and to except from the provisions of the policy all cases of in- 
jury occurring in whole or in part through a failure to exercise 
such care.” So that, to hold the company not liable under the 
terms of the policy, we must say that the death of the insured 
was the result of his own negligence as a matter of law. This we 
cannot do and are of opinion that the same was a question for 
the jury upon proper instructions, for the reason that, although 
the facts are undisputed, reasonable men might very well differ as 
to whether a railroad man, a car repairer, forty-two years old, 
was in the exercise of ordinary care for his personal safety, 
under all the circumstances attending his death, in walking, 
without apparent motive, on top of a moving freight train on a 
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side track, in daylight, while said train was being pushed by a 
switch engine. M., K. & T. Ry. Co. vs. Shepherd, 20 Okl. 626, 
95 Pac. 243. 

Travelers’ Ins. Co. vs. Randolph, 78 Fed. 754, 24 C. C. A. 
305, was a suit on an accident policy excepting “voluntary expo- 
sure to unnecessary danger.” The defense was that plaintiff had 
intentionally and of a purpose sprang or jumped from a passenger 
train. The facts, in substance, were that plaintiff was a passen- 
ger on a passenger train returning home to Memphis from St. 
Louis in November, 1894. The train was composed of a sleep- 
ing car, two passenger cars, and a baggage car. He occupied a 
seat in the sleeper. He arose quite early in the morning and was 
seen several times standing on the platform of the cars while the 
train was going at fifteen or twenty miles an hour. At one time 
he stood on the platform with his back against the door of the 
car; at another he was seen holding on to the railing with one 
foot on the platform, the other on the top step of the platform; 
at another he was seen holding with one hand to the railing at- 
tached to the body of the car and with the other to the platform 
railing “one foot up like a man going to jump off, and the other 
foot on the lower step—standing like a railroa<i man who was 
going to jump off.” At the close of the evidence defendant moved 
for a peremptory instruction in its behalf on the ground that the 
insured “voluntarily exposed himself to unnecessary danger and 
that his injury and consequent death resulted therefrom.” This 
motion was overruled, and defendant appealed, assigning this 
as error. The Circuit Court of Appeals in passing said that un- 
der the fact the jury might well have concluded, from the ex- 
amination of the witness who swore that deceased was standing 
like a railroad man who was going to jump off, that he was mis- 
taken and that there was nothing in the conduct of the insured 
indicating a purpose to put his life in peril by jumping from the 
train. But that there was no room to doubt that he was riding 
on the platform while the train was running at from fifteen to 
thirty miles an hour. Said the court: “But the defendant’s 
motion for a peremptory instruction distinctly presented the ques- 
tion whether riding upon the platform of a car running fifteen to 
twenty-five or thirty miles an hour, even if the passenger, while so 
riding, holds toa railing, and thereby diminishes the danger of be- 
ing thrown from the car, was, within the meaning of the policy and 
as a matter of law, a voluntary exposure of himself to unneces- 
sary danger. The principal contention of the defendant is that 
the jury should have been so instructed.” And, after defining 
what was meant by a “voluntary exposure to unnecessary dan- 
ger,” the court said: “Whether, in the present case, the exposure 
was unnecessary, and whether the assured was aware of and 
appreciated the danger, and intentionally or purposely risked it, 
were questions of fact that were pzoperly left for the det ermina- 
tion of the jury under appropriate instructions by the court a3 
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to the law of the case, * * *” and affirmed the judgment of 
the lower court. , 


Smith vs. A&tna, etc., Life Ins. Co., 115 Iowa 217, 88 N. W. 
308, 56 L. R. A. 271, 91 Am. St. Rep. 153, was a suit on an 
accident insurance policy The facts were that the insured lost 
his life by stepping, or falling, from a rapidly running train while 
returning to: his home from Independence to Waterloo. The 
accident occurred shortly after midnight in September 1899. On 
boarding the train at Independence insured took a seat in the 
smoking car and rode therein until reaching Waterloo. As the 
train entered that city he left his seat and went out on the plat- 
form. He told a fellow passenger that he intended to alight when 
the train stopped at a certain crossing, as that would save him 
some distance walking home. He left the train over a thousand 
feet before reaching the crossing and while the train was running 
about 10 miles an hour. Two witnesses swore that he descended 
the steps and stood upon the lower one for just an appreciable 
length of time facing inward towards the center of the car, and 
in his position he left the train. It was quite dark. After so 
leaving he clung to the railing with his left hand and was 
dragged a short distance ; one witness saying: “He seemed to me 
like a man who was going to step down on another step—as if he 
thought there was another step there, and that in his opinion 
insured fell from the train.” In passing the court said: “We 
cannot say, as matter of law, that his standing upon the car 
steps, holding to the rail with both hands, was a ‘voluntary ex- 
posure to danger,’ within the meaning of those words as we 
have defined them, * * *” and cited in support of its holding, 
Travelers’ Ins. Co. vs. Randolph, supra, and Collins vs. Insur- 
ance Co., 96 Iowa 216, 64 N. W. 778, 59 Am. St. Rep. 367, ad- 
ding, ‘“‘Indeed, it cannot be said, as matter of law, that deceased 
was even negligent in standing upon the platform of the car, 
holding to the railings as he did,” citing Sutherland vs. Ins. Co., 
87 Iowa, 505, 54 N. W. 453, and cases there cited, and affirmed 
the judgment of the lower court. 

We are therefore of opinion that the court did not err in re- 
fusing to instruct peremptorily for defendant; but, for the error 
indicated, the cause is reversed and remanded for a new trial. All 
the Justices concur. 
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KANSAS CITY COURT OF APPEALS. 


MIssourI. 


FAIRBANKS CANNING CO. 
vs. 
LONDON GUARANTY & ACCIDENT CO* 


INDEMNITY INSURANCE—CONSTRUCTION OF CONTRACT. 


Where an employer’s indemnity insurance contract insured “N. M. & Co.,.. 
a copartnership et al. [see schedule],” and the schedule named plain- 
tiff as one of the insured, the contract made plaintiff one of the con- 
tracting parties. 


[For other cases, see Insurance, Cent. Dig. §§ 316-322; Dec. Dig. § 156.] 


INDEMNITY CONTRACTS—CONSTRUCTION. 


If an employer’s indemnity insurance contract is ambiguous as to the 
parties, such ambiguity should be resolved against the company; it 
having prepared the policy and selected the word used therein. 


[For other cases, see Insurance, Cent. Dig. §§ 292- 295; Dec. Dig. § 146.] 


INDEMNITY INSURANCE—ESTOPPEL TO DENY LIABILITY. 


Where an employer, insured against liability for injuries to his em- 
ployees under a contract exempting the insurance company from 
liability for injuries to any child employed under 14 years of age, 
informed the company that an injured employee “said he was 16, 
about, when hired,” and the company took charge of the defense of 
an action for such injuries, and continued in charge of the case for 
nearly three months after it learned that there was grave doubt as to 
the insured employee’s being over 14 years of age when he was em- 
ployed, the insurance company could not afterwards disclaim liabil- 
ity to insured for a judgment obtained by the injured employee on 
the ground that such employee was in fact under 14 years of age- 
when employed; an objection that insured could not rely upon the 
company’s conduct as an estoppel to deny liability because insured 
had not been prejudicially injured by such conduct being untenable, 
as insurer’s interference with the right to control the damage action 
was of itself a prejudice. 


—— cases, see Insurance, Cent. Dig. §§ 1026, 1027; Dec. Dig. § 
388. 


Appeal from Circuit Court, Buchanan County; L. J. Eastin, 
Judge. 

Action by the Fairbanks Canning Company against the Lon- 
don Guaranty & Accident Company From an order sustain- 
ing a motion for new trial after verdict for plaintiff, plaintiff 
appeals. Reversed and remanded, with directions to reinstate 
verdict and render judgment thereon. 


Mytron & PARKINSON and W. B. Norris, for Appellant. 
F. C. Canty, Percy WERNER, and Evererr W. Parrison, for 
Respondent. 
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* Decision rendered, Jan. 2, 1911. Rehearing denied, Jan. 30, 1911. 133 8. W. Rep. 664.- 
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_ ELLISON, J. 

The defendant's business is to insure or indemnify employers 
for loss by reason of damages accruing to employees on account 
of injuries received by the latter for which the employer would 
be legally liable. This action is for the indemnity alleged to be 
due plaintiff by reason of damages paid to one of its employees 
for an injury received by him. The verdict in the trial court was 
for the plaintiff, but a motion for new trial was sustained, and 
plaintiff appealed from that order. 

The contract of insurance named as the insured Nelson Morris 
& Co. and others set forth in a schedule; the words of the policy 
being ‘‘Nelson and Co., a copartnership, et al. (See Schedule).” 
The schedule named the plaintiff as one of the insured, it being 
one among a number of others, in which Nelson Morris & Co. 
had an interest. The policy contained the following among other 
conditions, viz: 

“(B) The policy does not cover loss from liability for injuries 
or death to or caused by any child employed by the assured con- 
trary to law or any child employed under fourteen (14) years 
of age where no statute restricts the age of employment. 

“(C) Upon the occurrence of an accident the assured shall give 
immediate written notice thereof, with the fullest information 
obtainable at the time, to the company’s head office in Chicago, or 
to the company’s authorized agent. Ifa claim is made on account 
of such accident the assured shall give like notice thereof with 
full particulars. The assured shall at all times render to the 
company all co-operaton and assistance in his power. 

“(D) If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered 
by this policy, the assured shall immediately forward to the com- 
pany’s head office in Chicago, every summons or other process as 
soon as the same shall have been served on him, and the company 
will, at its own cost, defend such suit in the name and on behalf 
of the assured unless the company shall elect to settle the same 
or to pay the assured the indemnity provided for in condition A 
hereof. 

“(E) The assured shall not voluntarily assume any liability, 
nor shall the assured, without the written consent of the com- 
pany previously given, incur any expense or settle any claim, ex- 
cept at its own cost, or interfere in any negotiation for settle- 
ment or in any legal proceeding; except that the assured may 
provide at the time of the accident such immediate surgical re- 
lief as imperative. Whenever requested by the company, the 
assured shall aid in securing information and evidence and the 
attendance of witnesses and in effecting settlements and in pro- 
secuting appeals.” 

Plaintiff operated a meat packing establishment in St. Joseph, 
Mo., and in June, 1906, employed one James Stamp in its service, 
the evidence tending to show that he represented himself to be 
16 years of age In November following he was permanently 
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injured while engaged in performing his duties, and plaintiff 
immediately telephoned the informaion to defendant’s lawyer in 
St. Joseph, who had defendant’s adjuster or agent who inves- 
tigated claims, to look into the matter Plaintiff also reported 
the injury to defendant’s representatives in the city of Chicago, 
Ill. Defendant treated the matter as one for which it was ulti- 
mately liable. In the following April, 1907, James Stamp, 
through his next friend, brought suit against plaintiff in the state 
court for $25,000 damages, and his father brought his action for 
loss of services of his son in the sum of $2,000. The writs and 
other papers were immediately turned over to defendant, who 
took charge and control and assumed the expense of the defense. 
Among other things, it had the case of James Stamp transferred 
to the federal court under the provision of the federal law. As 
time approached for trial, defendant began negotiations for a 
settlement of the cases, and obtained an offer of $7,000 from the 
attorney of the Stamps. That sum being $2,000 more than 
defendant’s maximum liability under the policy, it made necessary 
to confer with plaintiff as to the proportion each should pay. 
They did confer, and in the meantime it was, in some way, as- 
certained that the cases could be adjusted for $6,000. Defendant 
was willing to pay $3,500 of this sum and plaintiff $1,500. This 
was only $1,000 of being sufficient to meet the terms of the 
Stamps. About 10 months of time had expired from the date 
of the injury and the cases were approaching trial. Defendant 
then, without notice to plaintiff of its intentions, took depositions 
of James Stamp and his mother, whereby it was shown (as we 
shall assume) that James was, in fact, under 14 years of age 
when employed by the plaintiff, and it thereupon for that reason 
denied liability to plaintiff and withdrew from its control and 
management of the cases, whereupon plaintiff, after having 
first conferred with defendant’s representatives, made a settle- 
ment with the Stamps for $6,000, for whch judgment was 
rendered. At this conference it was understood that defendant 
would make no objection to the reasonableness of the sum paid. 
No specific ground was assigned by the trial court for granting 
a new trial, and we will therefore see if there is any ground of 
defense presented by defendant which should absolve it from 
liability. It insists, in the first place, that there is no privity of 
contract between it and the plaintiff; that is to say, that it con- 
tracted with Nelson Morris & Co. alone, and that plaintiff, not 
being the assured mentioned in the policy, cannot maintain an 
action thereon. We reject this defense. The contract, as will be 
seen from what we have already written, is not alone with 
Nelson Morris & Co., but is with others mentioned in the sche- 
dule, in which plaintiff’s name is found. Plaintiff is thereby 
named as one of the contracting parties. But even if it should be 
conceded that there was some ambiguity as to. whether plaintiff 
was contracted with direct, or only through Nelson Morris & Co., 
we, under a familiar rule of construction of contracts, should 
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resolve the doubt against defendant for the reason that it pre- 
pared the policy and selected the words used to express its mean- 
ing. London Assurance vs. Companhia, 167 U. S. 149, 159, 17 
Sup. Ct. 785, 42 L. Ed. 113; Terwilliger vs. National Masonic 
Ass’n, 197 Ill. 9, 63 N. E. 1034. 

It will be noticed that by condition “B,” above set out as part 
of the policy, the defendant expressly disclaimed liability for in- 
jury to any child under 14 years of age employed by the plaintiff. 
Defendant discovered in the manner we have already stated that 
James Stamp was under that age, and it now insists upon such 
fact as a complete bar to plaintiff’s claim; and it is conceded it 
would be, but for its conduct, which plaintiff designates as a 
waiver of such defense, or as an election on its part to regard’ 
the policy as binding and as entitling plaintiff to reimbursement 
if Stamp was hurt in such circumstances as would render it liable 
to him. Defendant answers this by the argument that there can 
be no estoppel in pais without knowledge, and that, as it did not 
know Stamp was under 14 years of age until after the action had 
been taken which is claimed to constitute the estoppel, none 
could arise against it. Defendant is not entirely correct in saying 
it must have had knowledge before its acts could estop it from 
making use of a fact establishing its nonliability. A party in the 
position that defendant occupied in this case may carelessly choose 
to act without knowledge, or it may regard the matter about 
which it is concerned as of doubtful character, and may choose 
to act by taking charge of the case. In either instance the as- 
sured would have the right to assume that he was acquainted 
with the situation, and was taking such action as was deemed 
most prudent for his own interests. Such action is sometimes 
said to constitute an estoppel in pais (Mining Co. vs. Fidelity Co.,. 
126 Mo. App. 104, 103 S. W. 1098; Glens Falls P. C. Co. vs. 
Insurance Co., 162 N. Y. 399, 56 N. E. 897); sometimes it is. 
denominated an election of position which cannot afterwards be 
changed (Tozer vs. Ocean Accident Corp., 94 Minn. 478, 103 N. 
W. 509) ; sometimes it is said to be a contemporaneous construc- 
tion of the contract by the party claimed to be bound (Employ- 
er’s Liability Co. vs. Chicago & Big Muddy Coal Co., 141 
Fed. 962, 73 C. C. A. 278); and yet again it is so called a 
waiver (Glens Falls P. C. C. vs. Insurance Co., 11 App. Div. 
411, 42 N. Y. Supp. 285). But, in whatever way it may 
be designated, it is such conduct on the part of the insurer as: 
will cut him out of a defense he might have made had he insisted 
upon it at a time when the other party might have taken care of 
himself to his complete exculpation, or at least a betterment of 
his condition. If, instead of relying upon his right when the claim 
was first brought to his attention, he, without due investigation, 
assumes himself to be liable, sets the assured aside and claims the 
right of control of the defense, he cannot afterwards ignore 
the right the assured has acquired by reason of such action merely 
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because he has made a belated discovery of fact, or law, which 
ihe thinks puts the case outside the terms of the policy. 

The facts of this case are beyond question ample to hold de- 
fendant to the election it made to assume liability under the 
policy and make defense to Stamp’s action, and to prevent it from 
afterwards changing position. In the first place when plaintiff, 
in compliance with the policy, gave to defendant the information 
it possessed as to Stamp’s age, it did not say he was more than 14 
years old; on the contrary, it stated to defendant that “he said he 
was 16, about, when hired.”” That manner of statement was in 
itself a suggestion to defendant that plaintiff did not, or might 
not, know what his age was. It suggested further inquiry. But, 
more than that, the records show defendant continued in charge 
of the case for near three months after its own agents and repre- 
sentatives learned that there was grave doubt as to Stamp being 
over 14 years. The question of defendant’s knowledge or infor- 
mation which would have led to knowledge of Stamp’s age was 
submitted to the jury, but the facts were of such indisputable 
character as would have justified the court in so declaring per- 
emptorily had it been requested. 

But it is earnestly urged that before one can benefit by acts 
relied upon as constituting an estoppel, or acts in the nature of 
an estoppel, he must show that he has been prejudiced by such 
acts, and that plaintiff has not shown that it has been in 
any wise injured by the course taken by defendant. It would 
be dangerous and unjust to allow such position to prevail. 
Who can say what plaintiff might have done in its own be- 
half had it not been outsted from control and direction of the 
defense in the Stamp cases? If a man is to bear the burden of 
the result of a defense to an action, it is his privilege to have 
his own personality appear in its course. He is entitled to have 
the results measured up to him, and not to some other. Gore vs. 
Brockman, 138 Mo. App. 231, 119 S. W. 1082. The loss of a 
right to control and manage one’s own case is itself a prejudice. 
As we said through Judge Johnson in Mining Co. vs. Fidelity & 
Casualty Co., supra, one “must be presumed to have been pre- 
judiced by such conduct, and need not be put to the proof that it 
could have achieved better results had” there been no interfer- 
ence. In referrng to a similar situation in Glens Falls P. C. Co. 
vs. Insurance Co., supra, the court said that: “If the insurance 
company had then notified the cement company that it denied 
the validity of the policy, the latter company might possibly 
have settled with Jasmin (injured party) upon more favorable 
terms than it afterwards did.” 

We think a new trial should not have been granted, and the 
judgment will be reversed and the cause remanded, with direc- 
tions to reinstate the verdict and render judgment thereon. All 
concur. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


PORTER 
VS. 


CASUALTY CO. OF AMERICA.* 


CONSTRUCTION OF CONTRACT—STRICT CONSTRUCTION. 


Where a policy of insurance, drawn by the insurer, is replete with tech- 
nical terms, it must, in the event of ambiguity, be most strictly con- 
strued against him; he being the user of the language. 


[For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.] 
HEALTH INSURANCE — ACTIONS — LIMITATIONS AS TO 
TIME. 


A clause in a health policy that payment for disability shall be limited to 
26 consecutive weeks for any one disease or illness, and that legal 
proceedings shall not be brought after 6 months from the termina- 
tion of the disability, must be construed to mean that limitations shall 
begin to run from the actual termination of the disability, and not 
from the expiration of 26 weeks, where the disability continues 
beyond that period. 


[For other cases, see Insurance, Dec. Dig. § 622.] 


Appeal from Municipal Court, Borough of Manhattan, Second 
District. 
Action by Thomas J. Porter against the Casualty Company of 
America. From a judgment for defendant, plaintiff appeals. 
Reversed and remanded. 


See, also, 65 Misc. Rep. 485, 120 N. Y. Supp. 71. 
Argued before Seabury, Page, and Bijur, JJ. 


Oscar B. Tuomas, for Appellant. 

Ratpw W. BorHam (Theodore H. Lord, of counsel), for 
Respondent. 

Bryur, J. 

This action is brought to recover a balance alleged to be due 
under the terms of a “disability policy” issued by the defendant. 
The first of two clauses of the policy involved in the present 
controversy, is “K. Sickness Indemnity.” This clause provides 
that, in the event of the assured’s total disability by reason of 
sickness, the defendant will pay the minimum weekly indemnity, 
i. e., $25, and concludes with these words: 

“But under no circumstances shall payment for disability be 
made for more than 26 consecutive weeks because of any one 
disease or illness.” 

The other clause is to be found among the ‘‘General Agree- 
ments,” as: 

* Decision rendered, Jan. 4, 1911. 126 N. Y. Supp 669. 
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“(1) Written notice of death or disability shall be given to 
the company at its home office in New York City, as soon as it is 
reasonably possible to do so. Affirmative proof of death, loss of 
limb or sight, or duration of disability, must be furnished to the 
company within two months of the time of death, loss of limb or 
sight, or termination of disability. Preliminary proofs of blind- 
ness or paralysis must be furnished to the company within two 
months, and affirmative final proof within fourteen months, 
from beginning of total blindness or paralysis. Legal proceed- 
ings for recovery hereunder shall not be brotight within three 
months from date of filing final proof at the company’s home 
office, or brought at all after six months from the time of death, 
loss of limb or sight, or termination of disability, or after 
eighteen months from the beginning of total blindness or paral- 
ysis. Claims not brought as herein required shall be forfeited to 
the company, except as otherwise provided by the statutes of the 
state named and the schedule or warranties as the residence of 
the assured.” 

For the purpose of this action, the facts are practically stip- 
ulated. The policy was to be in force from August 1, 1907, to 
August 1, 1908. The plaintiff was totally disabled by reason of 
illness from September 24, 1907, until January, 1909. In Feb- 
ruary, 1908, he commenced an action in the Supreme Court 
against the defendant to recover $500, representing 20 weeks’ 
indemnity. Defendant’s attorney, in open court, consented to a 
judgment for that amount. 

On March 16, 1909, plaintiff began this action in the Municipal 
Court to recover the indemnity for the remaining six weeks. It 
was decided in defendant’s favor, on the ground that the recovery 
in the Supreme Court action constituted a bar to the present ac- 
tion. On appeal to this court, the judgment was reversed (65 
Misc. Rep. 4485, 120 N. Y. Supp. 71), because each default in 
the payment of the weekly indemnity might be the subject of an 
independent action, and therefore the judgment for 20 install- 
ments then accrued was no bar to the present suit for the remain- 
ing 6 installments which thereafter became due. The opinion, 
however concluded thus: 

“When the entire policy is before the court, there may be 
discovered other provisions inconsistent with the construction we 
now place upon the portion of it before us, or that may consti- 
tute a defense to the action on the ground that it was not begun 
soon enough; but as the policy was not placed in evidence, such 
points cannot be determined on this appeal.” 

The defendant respondent seeks to justify the judgment in its 
favor now appealed from on three points: 

First. That, under the policy now in evidence, a continuous 
period of disability, due to a single producing cause, can be the 
subject of only one action. It points to the provision that legal 
proceedings shall not be brought within three months from the 
date of the filing of the final proof of loss, as requiring the in- 
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terpretation that there can be but one final proof of loss, and that 
only after the entire loss has occurred. But this practically begs 
the question ; for, if the contract is to pay a weekly indemnity in 
weekly installments, there may be a “final” proof as to each 
weekly loss. Moreover, I have serious doubt whether the term 
*“final proof” has any reference to proof of loss in case of sickness 
. disability. The correlative terms, ‘preliminary proof of loss” and 
“final proof of loss,” are used only in connection with blindness 
.and paralysis in the preceding sentence, and I find no reason for 
applying that term, when used in the sentence now under con- 
sideration, as referring to anything other than a case of blindness 
or paralysis. The policy is drawn by the insurer, and is replete 
with technical terms of great complication. Under familiar 
principles, it must necessarily be construed, if there be doubt, 
. ambiguity, or uncertainty, against the insurer and in favor of 
the assured. 

In passing, it should be noted that in less than eight lines of 
print, in this section of the policy, there are mentioned, without 
further definition (and I may add, quite beyond my power to 
understand), five varieties of “proof,” viz., proof, preliminary 
proof, affirmative proof, final proof, and affirmative final proof. 

Respondent’s second point is that the plaintiff, having pleaded 
in the Supreme Court action that he had “duly performed” all the 

- conditions of the said policy, has virtually pleaded that he filed 
final proof of loss, since no legal proceedings can be instituted 
until after such proof. This point practically stands or falls 
with the first one, and, as I have disposed of the first adversely 
to respondent’s contentions, the same is true of this one. 

His third point is that, under the provisions of the same clause, 
legal proceedings cannot be brought after six months from the 
termination of the disability. This, respondent insists, refers to 
the termination of so much of the disability as is indemnified by 
the policy, namely, 26 weeks, which, in the case at bar, would 
have expired on April 2, 1908. But, if this construction (in which 
the learned trial judge concurred) be adopted, we might well ask, 
What is the particular period of disability for which the defend- 

_ ant contracts to pay the indemnity? if, as respondent claims, its 
liability is a whole to indemnify the assured for a disability as a 
whole, not, however, to exceed a period of 26 continuous weeks 

_are the first 26 weeks of an assured’s disability. The learned 
trial judge says, in his opinion :— 

“That under the policy for practical purposes, though the 
plaintiff may have been ill for the longer period, his disability 

- ceased on April, 2, 1908.” 

I do not understand the significance of his qualification “for 
practical purposes.” It seems to me rather that, for obvious 
reasons and for the practical purposes of the situation disclosed 
in this case, the clause means just what it says, and that it was 
not intended, and it would not be fair to expect, that this short 

‘limitation should run against the assured to prevent his bringing 
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an action for the indemnity agreed to be paid him, until his entire 
disability shall have been terminated. 

Judgment reversed, and new trial ordered, with costs to appel- 
lant to abide the event. All concur. 


SUPREME COURT OF NEBRASKA. 


TOMSON 
US. 
IOWA STATE TRAVELING MEN’S ASQ’N. (No. 16,564.) * 


FOREIGN CORPORATIONS—SERVICE OF PROCESS. 


A foreign fraternal accident company or association may select its agents 
upon whom process may be served, in the manner provided in section 
5, c. 16, Comp. St. 1909; failing to do so the law converts into agents, 
upon whom summons may be served, any and all persons doing any 
of the things named in section 8, c. 16, the performance and fruits 
of which acts are accepted by such company or association. 


[For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.] 


FOREIGN CORPORATIONS DOING BUSINESS IN THE STATE. 


Where it appears that a foreign accident corporation is actively soliciting 
membership in this state, and is annually receiving a large sum of 
money from our citizens in the form of assessments to aid it in 
carrying out its contracts here and elsewhere, it will not be heard to 
say that it is not doing business in the state. 


[For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.] 


MUTUAL BENEFIT INSURANCE—NECESSITY FOR FILING BY- 
LAWS WITH AUDITOR OF PUBLIC ACCOUNTS. 

The rule announced in Hart vs. Knights of the Maccabees, 83 Neb. 423, 
119 N. W. 679, that “a fraternal insurance company cannot have the 
benefit of its by-laws and amendments thereto, in defending against a 
death claim, unless certified copies of such by-laws and amendments 
have been filed with the auditor of public accounts,” applies to all 
fraternal insurance companies doing business in this state, whether 
domestic or foreign, and whether licensed to do business in the state 
or not. 


(For other cases, see Insurance, Cent. Dig. 1833; Dec. Dig. § 693.] 


MUTUAL BENEFIT INSURANCE—CHARACTER OF COMPANY. 
The character of defendant examined, as set out in the opinion, and held, 
that defendant is a fraternal beneficiary association formed or organ- 
ized and carried on for the sole benefit of its members and their 
—— and not for profit, as defined in section 91, c. 43, Comp. 
t. 1900. 
[For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.] 


* Decision rendered, Jan. 24, 1911. 129 N. W. Rep. 529. Syllabus by the Court. 
L——Vol. XL.—338. 
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ACTION ON POLICY— NOTICE OF ACCIDENT. 


Question re-examined, and the law announced in the second paragraph of 
the syllabus in Hilmer vs. Western Travelers’ Accident Association, 
86 Neb. 285, 125 N. W. 535, 27 L. R. A. [N. S.] 310, reaffirmed. 

[For other cases, see Insurance, Cent. Dig. §§ 1063- 1965; Dec. Dig. § 
789. ] : 


Appeal from District Court, Lancaster County; Stewart, 
Judge. 

Action by Isabelle McHenry Tomson, administratrix, against 
the Iowa State Traveling Men’s Association. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded. 


T. J. Doyte, G. L. Detacy, and J. B. Sutiivan, for Apel- 
lant. 


L. C. Burr and C. C. Martay, for Appellee. 


Fawcett, J. 

From a judgment in plaintiff's favor for the death by acci- 
dent of her husband, defendant appeals. A concise statement of 
the accident is given in Western Travelers’ Acc. Ass’n vs. Tom- 
son, 72 Neb. 663, 1o1 N. W. 341, 103 N. W. 695, 105 N. W. 
293. A sufficient statement of the issues will appear in the dis- 
cussion of the different assignments hereinafter considered. 

We find at the very threshold of the case an objection to the 
jurisdiction of the court. Two reasons are assigned in support of 
this objection: (a) That no summons was ever served upon 
defendant, or upon any authorized agent of defendant; (b) that 
defendant was not at the time of the service of the summons, 
and in fact has never been, engaged in business in Nebraska. 
It appears that summons was served upon one Charles E. Lat- 
shaw, who was a Nebraska member of the defendant association, 
and who at the request of the defendant had solicited business 
for it, in one instance taking the application, collecting the admis- 
sion fee and transmitting the application and fee to defendant 
company at its office in Des Moines, upon which application a 
certificate of membership was isued. The secretary of defend- 
ant testified: “Q. What is your process of getting new mem- 
bers in Nebraska, Mr. Deets? A. Our process of getting new 
members in Nebraska is by correspondence, requesting our 
membership to send us new members. Q. That is, in your notice 
of assessment? A. In our assessment we always request them 
to get us any new members that they possibly can. Q. And you 
put in there a blank form of application? A. I send them a blank 
form of application and ask them to get their friends to join.” 

In the affidavit of Mr. Latshaw, introduced upon the hearing 
of the motion to quash the service and return of summons, he 
testifies that with each notice of assessment he received from 
defendant a blank application for membership and a request 
from the home office that he obtain new members in said com- 
pany ; that this has been the invariable rule of the company since 
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he has been a member; that he has known of a great many new 
members being obtained by old members through this method; 
that between the 20th of March and the 2oth of April, 1904, he 
received from the company such a blank application and request, 
and acting thereon he solicited one Louis Klein to become a 
member of defendant company; that he took the blank which 
had been sent him, filled it out, and obtained Mr. Klein’s signature 
for the $4 membership fee; that he took the order to Mr Klein’s 
employer who gave him a check for the amount; that he 
collected the amount of the check, remitted the amount 
together with application to defendant at Des Moines, and 
that defendant issued to Mr. Klein a certificate of mem- 
bership on that application. We think this constituted Mr. 
Latshaw an agent of defendant upon whom service of sum- 
mons could be made. The fact that he received no com- 
pensation from defendant for soliciting business for it is im- 
material. In Taylor vs. Illinois Commercial Men’s Association, 
&4 Neb. 799, 122 N. W. 41, we sustained a service of summons 
under very simlar conditions. See, also, State vs. Northwestern 
Endowment & Legacy Association, 62 Wis. 174, 22 N. W. 135; 
oe vs. U. S. Mutual Accident Association, 67 Wis. 624, 31 N. 
W. 229, and Sadler vs. Mobile Life Insurance Co., 60 Miss. 391, 
in which the Mississipi court say that an insurance company is 
not bound by acts of a volunteer, “whom it disowns, and whose 
services it declines, but is bound if it accepts the fruits of his 
act ; and, a fortiori, if it authorizes a person to act, it is bound by 
service of process on such agent. * * * Foreign companies 
may select their agents in the manner provided in section 1073 
(Rev. Code 1880). Failing to do this the law converts into 
agents, upon whom process may be served, any and all persons 
doing any of the things named in section 1085, the performance 
and fruits of which acts are accepted by the company.” In like 
manner we say that foreign companies may select their agents 
or representatives upon whom service of summons may be made 
in the manner provided in section 5, c. 16, Comp. St. 1909, but, 
failing to do this, the law converts into agents, upon whom pro- 
cess may be served, any and all persons doing any of the things 
named in section 8, c. 16, Comp. St. 1909, the performance and 
fruits of which acts are accepted by the company. We therefore 
hold that the service of summons was properly made in this 
case. 

The second contention of defendant that the company was not 
doing business in Nebraska is equally untenable. Among the ex- 
hibits introduced in evidence upon the hearing of the objection to 
jurisdiction were the twenty-third and twenty-fourth annual re- 
ports of defendant company. The former shows that during the 
year from December 6, 1902, to December 5, 1903, the defendant 
paid accident claims to 50 Nebraska certificate holders, and the 
latter shows that for the next year it paid accident claims to an 
additional 50 residents of Nebraska. If the company were doing 
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so fortunate a business that the assessments upon each member 
amounted to only $9 per year, as stated in their numerous cir- 
culars introduced in evidence, and they paid 100 accident claims 
in two years, it is quite apparent that it must have a large mem- 
bership in this state; for it is a matter of common knowledge 
that only a small percentage of persons carrying accident insur- 
ance are ever so unfortunate as to be called upon to present 
claims against the companies in which they are insured. In the 
light of this record we think it is a juggling of terms to claim 
that the company is not doing business in Nebraska, simply be- 
cause, in violation of our statutes, it has never complied with the 
law by regularly appointing agents to represent it in this state. 
In Deere Plow Co. vs. Wyland, 69 Kan. 255, 76 Pac. 863, the 
first paragraph of the syllabus reads: “A single transaction by 
a foreign corporation may constitute a doing of business in this 
state within the meaning’of section 1283, Gen. St. 1901, making 
certain requirements of foreign corporations doing business in 
the state, where such transaction is a part of the ordinary 
business of the corporation, and indicates a purpose to carry on 
a substantial part of its dealings here.” See, also, Pennsylvania 
L. M. F. Ins. Co. vs. Meyer, 197 U. S. 407, 25 Sup. Ct. 483, 49 
L. Ed. 810. 

It is next insisted that no facts are averred in the petition of a 
contract upon the part of the defendant to pay plaintiff $5,000 or 
any other sum on account of death The petition is not as full 
and explicit as it might or probably should have been. Had it 
been assailed by motion or demurrer plaintiff would doubtless 
have been compelled to supply the defects, and, as the judgment 
must be reversed upon another point and the case remanded for 
further proceedings, they doubtless will be supplied. 

It is next objected that plaintiff, as administratrix, is not the 
real party in interest; that the agreement of the company was’ to 
pay in case of accidental death to the beneficiary named in the 
application, if any, and if none, then to the heirs of the member. 
The certificate of membership, which was the only document 
in plaintiff’s possession at the time of the commencement of the 
action, did not disclose the beneficiary. The application, which 
she had never seen, was in the custody of defendant. The heirs 
of Mr. Tomson at the time of his decease were plaintiff herself 
and a son. It appears from the application of Mr. Tomson that 
plaintiff was named therein as beneficiary, and it is argued that 
for that reason she could only maintain an action in her indi- 
vidual name. If she had not been named in the application as 
beneficiary, then the certificate would have been payable to the 
heirs of the deceased, which in this case would have been the son. 
By bringing the present action as administratrix, Mrs. Tomson 
has effectually foreclosed herself from ever asserting any indi- 
vidual right of action against the defendant, and has in effect 
joined the son with herself as plaintiffs. She thereby in effect 
assigns to the son a portion of her cause of action; and, inas- 
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much as she is herself prosecuting the action for the benefit of 
herself and the son, she has joined as plaintiffs every person who 
could in any event have been a beneficiary. This did not there- 
fore prejudice any one but plaintiff herself, and defendant can 
not complain. Moreover, the petition upon that point was not it 
any manner assailed until the commencement of the trial, wher 
it was included in the objections to the introduction of any 
evidence, above set out. Up to that time defendant had recog- 
nized plaintiff, in her capacity as administratrix, as the real party 
in interest and the one entitled to prosecute the action. In its 
answer it admits her appointment and qualification as administra~ 
trix, admits the issuance of certificate to deceased and his death, 
and in paragraph 9 alleges that “said plaintiff as beneficiary uri- 
der the contract sued on did not notify defendant of the death or 
make proof of death,” etc. Thus by its pleading expressly re- 
cognizing plaintiff as administratrix, as the real party in interest 
and the one entitled to prosecute the action. 

It is next objected that the court erred in permitting plaintiff to 
offer segregated portions of defendant’s by-laws and refusing to 
permit defendant to introduce the other portions. When plain- 
tiff attempted to introduce segregated portions of a single section 
of the by-laws—-secton 2 of article 6—by putting them together, 
with the intervening words omitted, the court very properly sus- 
tained defendant’s objection thereto. No attempt was made to 
otherwise prove the fact sought to be established by the evidence 
thus offered and excluded. This left plaintiff without evidence 
to establish a material issue in the case—the amount payable 
under the certificate or policy in suit. It follows that the verdict 
must fail for want of sufficient evidence to support it. In refus- 
ing to permit defendant to introduce any part of its by-laws, the 
court did not err. Defendant has for years been doing a large 
business in the state of Nebraska; it has not only failed but re- 
fused, when requested so to do by the auditor, to comply with 
the laws of this state which would entitle it to admission into the 
state ; it has not filed with the auditor its constitution, or by-laws 
and amendments thereto, and hence we think was not entitled 
to the benefit of any of the provisions of such by-laws. As ap- 
plied to fraternal insurance companies we have held in Knights 
of the Maccabees vs. Nitsch, 69 Neb. 372, 95 N. W. 626, and 
Hart vs. Knights of the Maccabees, 83 Neb. 423, 119 N. W. 679, 
that “a fraternal insurance company cannot have the benefit of its 
by-laws and amendments thereto, in defending against a death 
claim, unless certified copies of such by-laws and amendments 
have been filed with the auditor of public accounts.” But it is 
contended by defendant that section 112, c. 43, Comp. St., does 
not apply to defendant; that it is organized and doing business 
under a different statute. In making this assertion defendant 
overlooks the fact that defendant is not organized under any 
statute of Nebraska, nor has it been admitted to do business in 
this state under any statute of Nebraska. Section 91, c. 43, 
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Comp. St., defines a fraternal beneficiary association as follows: 
“A fraternal beneficiary association is hereby declared: to 
be a corporation, society or voluntary association, formed 
or organized and carried on for the sole benefit of its 
members and their beneficiaries, and not for profit. Each such 
society shall have a lodge system, with ritualistic form of work 
and representative form of government.” Because of the latter 
clause in that section defendant insists that section 112, supra, 
does not apply; but we think this contention must fail. In its 
answer defendant alleges that it is “an Iowa corporation, duly 
organized and existing under chapter 2, tit. 9, of the Code of 
Iowa, and amendments thereto as a fraternal organization or 
society and is not organized for pecuniary profit.” This shows 
it to be identically the same kind of an association as is defined in 
section QI, c. 43, supra; the only difference being that defendant 
does not allege that such society shall have a lodge system, with 
ritualistic form of work and a representative form of govern- 
ment. The section of the Iowa Code is not set out in full in the 
answer, neither was proof made thereof upon the trial. The 
portion of it which is alleged by defendant, being so similar in 
all other respects to section 91, c. 43, supra, we might well be 
warranted in assuming that it is substantially the same through- 
out; but whether that be true or not and conceding that the lowa 
Code does not require, and that defendant does not have a lodge 
system with ritualistic form of work and a representative form 
of government, the fact remains that it is a fraternal beneficiary 
corporation formed or organized and carried on for the sole bene- 
fit of its members and their beneficiaries, and not for profit. This 
brings it within the purview of our statute upon which the Hart 
and Nitsch Cases, supra, are predicated. We therefore hold that, 
not having filed its bylaws and amendments thereto with the 
auditor of public accounts, as required by section I12, c. 43, 
supra, defendant cannot have the benefit of its by-laws and 
amendments thereto in defending against the present action. 

It is next contended that plaintiff cannot recover by reason of 
a failure to give notice within 15 days after the happening of the 
accident or the death of the assured. The reply alleges and the 
proof shows that on and after February 22, 1902, which was four 
days after the happening of the alleged accident, the deceased 
was totally disabled, mentally and physically, was helpless and 
nearly blind and confined to his bed, and was not in a condition 
to notify defendant of the accident; but in about two months 
thereafter the wife of the deceased wrote to defendant in rela- 
tion to the matter. By this letter defendant was clearly apprised 
of the fact that the deceased was claiming a liability against it by 
reason of the alleged accident of February 18th. In the twenty- 
fourth annual report of the defendant hereinbefore referred 
to, we find, in the report of the general counsel of defendant, a 
report as to the claim of plaintiff in this case. After giving what 
he called the facts in the case he said: “Investigation convinced 
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the officers of the association that the runaway had nothing 
whatever to do with the ultimate disability and death of Mr. 
Tomson, and therefore it is disputing the claim.” A former ac- 
tion involving this same accident was removed by defendant to 
the federal court, and from a judgment by default obtained by 
plaintiff in the district court, while said action was pending in 
the federal court, defendant appealed to this court and obtained 
a reversal. The conduct of defendant in these cases shows that it 
has at all times denied any liability by reason of the alleged 
accident of February 18th, and the death of Mr. Tomson. And 
finally in its answer in this case it denies all liability. In the 
light of the physical condition of deceased after the accident, and 
the conduct of defendant in denying all liability, this contention 
of defendant cannot, under former decsions of this court, be sus- 
tained. Hilmer vs. Western Travelers’ Accident Association, 86 
Neb. 285, 125 N. W. 535, 27 L. R. A. (N. S.) 319; Western 
Travelers’ Accident Association vs. Tomson, 72 Neb. 674, 101 
N. W. 341, 103 N. W. 695, 105 N. W. 293. In the former of these 
two cases, we held: ‘Where a person is accidentally injured so 
as to render him unconscious and thereafter cloud his mind so 
that he cannot, within the time limited in an accident insurance 
policy, intelligently give notice to the insurer of such accident, he 
will be excused from giving the notice while disabled.” In the 
latter of the two cases, we held: “If an insurance company, 
sued for an alleged loss, denies the loss, it waives proof of notice 
of the same.” ‘This quotation is made from the third paragraph 
of the syllabus on rehearing. In passing upon a second motion 
for rehearing at page 680 of 72 Neb., at page 293 of 105 N. W., 
we held: “The third paragraph of the syllabus appears to be 
an inaccurate statement of the law. If the insurance company has 
no notice, express or implied, of any claim of loss until suit is 
begun therefor, it may undoubtedly answer both that there was 
in fact no loss, and that the claimants never gave any notice of 
the alleged loss pursuant to the terms of the policy. The syl- 
labus is modified accordingly.” So far as this case is concerned 
the modification of the third paragraph of the syllabus above 
quoted has no force, for in the present case defendant had notice 
of the claim long before the present suit was begun. 

It is next contended that plaintiff is barred by the statute of 
limitations for the reason that her amended petition, upon which 
the case went to trial, was not filed until May 8, 1909, which was 
more than five years after the death of said Hays B. Tomson. 
In the trial of the case counsel for defendant offered in evidence, 
as Exhibit O, the original petition filed in this case for the pur- 
pose as stated by him of showing, “that the cause of action in 
Exhibit O was an entirely separate and distinct cause of action, a 
claim for total disability, and not for death. We offer it in 
evidence, in support of the plea of the statutes of limitations in- 
terposed in this case.” The original petition thus offered is essen- 
tially an exact copy of the amended petition upon which the trial 
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was had. It sets out the appointment of plaintiff as administra- 
trix; the incorporation of defendant; the certificate in full; the 
payment of premiums upon the certificate; the accident of Feb- 
ruary 18, 1902; the death of Hays B. Tomson in September, 
1903; and adds: ‘Plaintiff further alleges that the said deceased 
was on the said 18th and 22d day of February, 1902, permanently 
and totally disabled by said accident, and never recovered there- 
from and died from the effects thereof, and at the date of said 
accident there was more than 16,000 members of said association 
which under an assessment under the by-laws of said associa- 
tion of an amount exceeding less than $2 per member at the 
date of said accident would amount to the sum of $2,500. 
Wherefore plaintiff prays judgment against the defendant for 
$2,500, together with interest thereon at the rate of 7 per cent per 
annum from the 18th day of February, 1902, and costs of this 
action.” We think the amended petition does not state a new or 
separate and distinct cause of action; the only difference which 
can be claimed is in the prayer, which is no portion of the state- 
ment of facts required to constitute a cause of action. Fox vs. 
Graves, 46 Neb. 812, 65 N. W. 887; Vila vs. Grand Island E. L. 
I. & C. S. Co., 68 Neb. 222, 237, 94 N. W. 136, 97 N. W. 
613, 63 L. R. A. 791, 110 Am. St. Rep. 400. In the orig- 
inal petition plaintiff prays for judgment in the sum of $2,500, 
and in the amended petition for $5,000, evidently mistaking the 
measure of her recovery under the allegations contained in the 
original petition; but on discovery of her mistake she amended 
her prayer so as to recover the amount which the allegations in 
both petitions, if true, entitled her to. 

Finally it is objected that the verdict is not sustained by the 
evidence. 

A recovery in favor of this same plaintiff against the Western 
Travelers’ Accident Association, 72 Neb. 661 1o1 N. W. 341, 
103 N. W. 695, 105 N. W. 293, for the same accident upon which 
she seeks recovery in this case, was sustained by this court. The 
evidence as to the accident will be found fully reviewed in that 
case and it would serve no good purpose to repeat it here. We 
are satisfied with the conclusion there reached, and if the amount 
payable under the certificate had been shown in this case, the 
evidence would have been sufficient to take the case to the jury. 
In the light of the conclusion we have reached it will not be 
necessary to consider the alleged errors in giving and refusing 
instructions. The trial court in chargng the jury proceed upon 
the theory that the evidence before them was sufficient to sustain 
a verdict either way. That theory being found to be wrong, it is 
needless to say that the court erred in its instructions given and 
refused upon such theory. 

For the failure of proof, upon a material issue, as above 
noted, the judgment of the district court is reversed and the case 
remanded for further proceedings in harmony with this opinion. 

Reversed and remanded. 


*9 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


INGERSOLL et At. 
US. 


UNITED SURETY CO* 
BURGLARY INSURANCE—LOSS—AMOUNT—EVIDENCE. 


In an action on a policy of burglary insurance, the amount of the loss was 
properly proved by adding to the last previous stock inventory, taken 
about six months previously, all stock since purchased, and deducting 
all sales made and the stock on hand after the burglary. 


[For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig. § 665.] 
BURGLARY INSURANCE—LOSS— VERDICT—CONFORMITY TO 
EVIDENCE. 


Where the uncontradicted evidence in an action on a policy of burglary 
insurance showed a@ loss of $120, aside from a showing by computa- 


tion of a further loss of over $800, a verdict of only $100 was un- 
sustainable. 


[For other cases, see Insurance, Cent. Dig. § 1722; Dec. Dig .§ 665.] 


Appeal from Trial Term, New York County. 

Action on a burglary insurance policy by Robert H. Ingersoll 
and others against the United Surety Company. From a judg- 
ment in their favor for less than the amount claimed, plaintiffs 
appeal. Reversed, and new trial ordered. 


Argued before Ingraham, P. J., and Clarke, Scott, Miller, and 
Dowling, JJ. 


FREDERIC Cyrus LEUBUSCHER, for Appellants. 

JosEPH L. PRacER, for Respondent. 

CLARKE, J. 

The action was brought to recover for a loss occasioned by a 
burglary of the plaintiffs’ premises, upon which the defendant 
had issued its policy. There was no question but that a burglary 
had been committed. No question was made as to the loss of 
the watches, fountain pens, and revolvers, nor as to their actual 
value, which was $120.37. 

In addition, the plaintiffs proved a loss of cutlery, amounting 
to $834.87. They arrived at this amount by taking their last in- 
ventory, which had been made about six months before the 
burglary, to it adding all the purchases, and from the result sub- 
tracting all the sales. The result ought to have shown what was 
in stock on the day of the burglary. The difference between this 
result and the actual inventory of the gdods remaining in the store 


* Decision rendered, Dec. 30, 1910. 126 N. Y. Supp. 391 
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after the burglary showed what had been taken. In calculating 
the value, the estimated profit was subtracted, and the result 
appeared in the figure above given. 

Of course, this was arriving at a result by calculation; but it 
would be difficult to suggest any other way of proving what had 
actually been stolen, unless it should be held that direct evidence 
must be given—in other words, that a teller or checker in behalf 
of the plaintiffs should have sat at the door, and watched the 
burglars make off with the property, and checked off each piece 
as it passed out. 

The defendant admits the burglary. Its officers were notified 
promptly, and made an inspection within an hour or two after 
the notification, and its bookkeeper was in the establishment for 
over ten days, going over the books, vouchers, and records. A 
detective employed by it said that the manager for the plaintiffs, 
upon the day of the discovery of the burglary, had given the re- 
sult of what had been stolen at $600.49. This, if believed, was 
a mere opinion, because it is conceded that at that time the ac- 
counts had not been checked, the inventory examined, and the 
list made up. 

We find no support whatever for the amount found by the 
jury, in view of the fact that they resolved all the other ques- 
tions in the case in favor of the plaintiffs. There was no evi- 
dence to impeach the loss of some cutlery, and as the other goods, 
about which no question whatever was made, were of the value 
of upwards of $120, the verdict as rendered of $100 cannot be 
justified upon any ground. 

The judgment and order appealea from should be reversed, 
and a new trial ordered, with costs to the appellants to abide 
event. All concur. 


ee ee 


SUPREME COURT OF NEW YORK. 


CREEM eT AL. 
US. 


FIDELITY AND CASUALTY CO. OF NEW YORK.* 


INDEMNITY INSURANCE -— CONTRACT — CONSTRUCTION. 

A policy indemnifying a contractor to build the foundations for the pillars 
of an elevated railway against loss for injuries to employees, and an 
agreement attached to it, whereby the policy is extended to cover the 
liability of the contractor to the public for personal injuries caused 
by the contractor or his workmen, must be construed together as 
constituting one agreement to indemnify the contractor against loss 
for damages for accidental injuries to employees and injuries to the 
public caused by the contractor or his employees. 


[For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.] 


* Decision rendered, Dec. 30, 1910. 126 N. Y. Supp. 5655. 
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INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


An insurer, agreeing to indemnify a subcontractor to build for a contractor 
the foundations for the pillars of an elevated railroad, which the con- 
tractor is to build for a raiload company, against loss from injuries 
to employees and to the public caused by the subcontractor or his em- 
ployees, is liable for a loss sustained by the subcontractor against 
whom a judgment has been rendered to indemnify the contractor 
adjudged liable for injuries to a pedestrian falling over an obstruction 
in a street caused by the subcontractor in the performance of his work. 


[For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.] 


ACTION ON INDEMNITY POLICY—RES JUDICATA. 


‘Where an insurer, agreeing to indemnify a subcontractor against loss for 
injuries to employees and to the public, allowed the recovery of a 
judgment in favor of a wife for injuries sustained by falling over 
an obstruction in the streets caused by the subcontactor in the per- 
ance of his work without denying the responsibility of the subcon 
tractor for the injuries, the liability of the insurer for loss from a 
judgment for the husband for his damages caused by the accident 
was res judicata. 

he oe cases, see Insurance, Dec. Dig. § 61644; Judgment, Cent. Dig. 


INDEMNITY INSURANCE—CONTRACTS — CONSTRUCTION — 
“JUDGMENT.” 


A judgment against a contractor for injuries to a pedestrian falling over 
an obstruction in a street caused by a subcontractor in the perform- 
ance of his contract is not a judgment against the subcontractor 
within a policy stipulating that insurer will indemnify the contractor 
against loss for injuries to employees and the public, since a loss is 
not sustained until liability has been established against the subcon- 
tractor by a judgment, and the fact of notice to defend the action 
against the contractor merely makes the judgment against him con- 
clusive evidence as against the subcontractor as to the issues actualiy 
litigated. 


[For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.] 


[For other definitions, see Words and Phrases, vol. 4, pp. 3827-3842; vol 
8, pp. 7695, 7696. ] 


INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


An insurer agreed to indemnify a subcontractor against loss for injuries 
to employees and the public. A pedestrian was injured by falling over 
an obstruction in the streets caused by the subcontractor in the per- 
formance of his work. A judgment for the damages was recovered 
against the contractor, who subsequently recovered judgment over 
against the subcontractor. Held, that the subcontractor’s cause of 
action on the policy arose on the rendition of judgment against him, 
whether he had notice to defend the action against the contractor or 
not. 


» [For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.] 


INDEMNITY INSURANCE—CONTRACTS — ACTIONS — LIMITA- 
TIONS. 

The purpose of a stipulation, in a policy to indemnify a subcontractor 
against loss for injuries to his employees and the public, that no ac- 
tion shall be against insurer after the expiration of the period within 
which an action for damages on account of injuries may be brought 
by a claimant against the subcontractor unless at the expiration of the 
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period there is a suit arising out of such accident pending against 
insured, in which case the action may be brought within thirty days 
after rendition of final judgment, is to require an action to be brought 
within the time during which an account of an accident may be 
brought against the subcontractor or within thirty days after the ren- 
dition of judgment in such action, and no action may be brought on 
the policy after the expiration of three years from the happening of 
an accident unless a suit is then pending against the subcontractor. 


[For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.] 
INDEMNITY POLICY—TIME TO SUE—WAIVER. 


An insurer agreed to indemnify a subcontractor for loss for injuries to 
employees and the public. The policy required the giving of notice 
of claims for accidents and required insurer to defend actions there- 
for and subrogated it to all claims of the subcontractor against third 
persons. A pedestrian injured by an obstruction in a street caused 
by the subcontractor sued the contractor. Insurer assumed the de- 
fense thereof, and its counsel agreed to protect the subcontractor 
against any claim of the contractor for indemnity and promised to 
act as counsel for the subcontractor in defending the action. Counsel 
for insurer procured a dismissal of the action against the contractor 
on the ground that the subcontractor was an independent contractor; 
but the judgment was reversed on appeal after the expiration of three 
years from the date of the accident. The promise of the counsel 
of insurer to defend the subcontractor was made to obtain the co- 
operation of the subcontractor in the defense of the action. Held, 
that insurer waived the stipulation in the policy providing that no 
action should lie against it after the expiration of the period within 
which an action for damages for injuries might be brought by the 
claimant. 


[For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.] 


INDEMNITY INSURANCE—ACTIONS—ESTOPPEL. 


Without any notice to the subcontractor, insurer in such case gave a 
stipulation for judgment absolute and appealed. At the expiration of 
three years after the accident, there were suits pending against the 
subcontractor arising out of the accident; but the actions were dis- 
continued by the written consent of the attorneys of the parties ard 
on motion of the attorney for insurer. The discontinuance was witl.- 
out notice to the subcontractor. Held, that insurer was estopped from 
relying on the stipulation in the policy that no action should lie 
against it after the expiration of the period within which an action 
for injuries might be brought. 


[For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.] 


INDEMNITY INSURANCE—BREACH OF WARRANTY—WAIVER. 

Where an indemnity insurer recognized the validity of its policy and by 
its conduct subjected insured to liability it could not rely on a breach 
of insured’s warranty. 


[For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.] 
Ingraham, P. J., and McLaughlin, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Daniel J. Creem and another against the Fidelity & 
Casualty Company of New York. From a judgment for plain- 
tiffs entered on the verdict of the jury and from an order denying 
a new trial, defendant appeals, and plaintiffs appeal from a part 
of the judgment and from an order denying motion for an ex: 
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tra allowance. Order denying extra allowance reversed, and 
judgment as thus modified affirmed. 
See, also, 134 App. Div. 949, 118 N. Y. Supp. 1102. 


Argued before Ingraham, P. J., and McLaughlin, Miller, 
Laughlin, and Dowling, JJ. 


Herbert C. Smytu, for Plaintiffs. 

CHARLES C. Napat, for Defendant. 

MILLER, J. 

This is the second appeal in this case from a judgment in 
favor of the plaintiffs. After our decision on the former ap- 
peal (132 App. Div. 241, 116 N. Y. Supp. 1042), the complaint 
was amended, and the record now presents the plaintiffs’ claim 
of waiver, estoppel, and breach of contract. At the close of the 
evidence on the trial under review, the defendant moved to dis- 
miss the complaint. The plaintiffs asked the court to submit 
certain specific questions to the jury and to reserve the direction 
of a general verdict until the finding of the special verdict. The 
court submitted a single question, hereinafter referred to, which 
was answered in the affirmative, whereupon the court directed a 
verdict for the plaintiffs for $7,139.91, comprising three items, 
viz., $5,000 of the Bernard Johnston judgment; $898.33 ex- 
penses in defending the suit on that judgment; and $1,241.58 
interest. Except for a request to charge on a specific point, 
hereinafter referred to, the defendant did not ask for the sub- 
mission of any question to the jury. In effect, the case was sub- 
mitted to the court by the parties, except with respect to a single 
question of fact upon which the verdict of the jury was taken 
for the information of the court. 

The history of the different litigations, involved in this case. 
was quite fully stated by Mr. Justice McLaughlin on the former 
appeal, and I shall state herein only such additional facts as may 
be necessary to elucidate the questions now presented. 

The first question is whether the plaintiffs’ loss is covered by 
the policy. By the terms of the policy the defendant agreed to 
indemnify the plaintiffs “against loss from liability for damages 
on account of bodily injuries fatal or otherwise, accidentally suf- 
fered to any employee or employees”; and by an agreement at- 
tached to it the policy was extended “to cover the liabilty of the 
assured to the public only for personal injuries, only caused by 
the assured or the assured’s workmen.” The fair import of these 
two clauses, construed together, as they must be, is an agreement 
to indemnify the plaintiffs against loss from liability for damages 
on account of accidental injuries to employees and injuries to the 
public, caused by the assured or their employees. ‘The recoveries 
in the Johnston suits were upon the theory that Kate Johnston 
was injured by falling over an obstruction in the street, caused 
by the assured in the performance of a contract between them 
aand the Phenix Bridge Company (Johnston vs. Phoenix Bridge 
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Co., 44 App. Div. 581, 60 N. Y. Supp. 947; Id., 169 N. Y. 581, 
62 N. E. 1096), wherefore the latter recoverd in the suit on the 
Bernard Johnston judgment, on the principle that one who has 
been held legally liable for damages, which another ought to pay, 
is entitled to indemnity from the latter (Phoenix Bridge Co. vs. 
Creem, 102 App. Div. 354, 92 N. Y. Supp. 855). The right to 
indemnity in such case exists independently of contract. O. S. 
N. Co. vs. Co. T. E., 134 N. Y. 461, 31 N. E. 987, 30 Am. St. Rep. 
685, and cases cited by Follett, C. J., particularly Gray vs. Bos- 
ton Gaslight Co., 114 Mass. 149, 19 Am. Rep. 324. By circuity 
of action, then, these plaintiffs have sustained a loss from liability 
to the public on account of personal injuries, caused by them or 
their workmen, and the case is as plainly within the terms of 
the policy as though the Johnston suits had been brought in the 
first instance against them. The appellant had notice of, and an 
opportunity to defend, each of the four suits. By its conduct of 
the defense of the Kate Johnston suit, judgment was allowed 
to be recovered without denying the responsibility of these plain- 
tiffs for the accident. Thereby that question was res adjudicata 
in the husband’s suit, and ultimate liability was imposed on these 
plaintiffs. Wherefore the appellant cannot now be heard to say 
that the accident was not caused by the assured, simply because 
in action No. 1, brought by the bridge company on the Kate 
Johnston judgment, these plaintiffs had the good fortune to es- 
cape proofs of the notice to defend, and thus were allowed to 
prove that they were not responsible for the accident. 

The case of Tolmie vs. Fidelity & Casualty Co., 95 App. Div. 
352, 88 N. Y. Supp. 717, affirmed 183, N. Y. 581, 76 N. E. 1110, 
is not in point. There, the plaintiff sought to recover the amount 
of a judgment, recovered against his firm by the city of New 
York, on a bond given to indemnify and save the city harmless 
from an action brought against it “whether groundless or other- 
wise,” but did not prove what caused the accident out of which 
the cause of action against the city arose. 


Much confusion of thought will be avoided by determining the 
precise time when this cause of action arose, and when the limi- 
tation period, provided in the policy, expired, points which were 
not decided upon the former appeal. 

The defendant’s agreement was to indemnify against loss from 
liability for damages. The assured, “upon the occurrence of the 
accident, and also upon receiving information of a claim on ac- 
count of the accident,” was to give written notice thereof to the 
defendant. Then follow these provisions :— 


(3) If thereafter any legal proceedings are taken against the 
assured to enforce a claim for damages on account of such acci- 
dent, the company will defend the same at its own cost, in the 
name and on behalf of the assured, 


“(4) The assured shall not, except at his own cost, settle any 
claim, nor incur any expense, nor interfere in any negotiation for 
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settlement or in any legal proceedings, without the consent of the 
company previously given,in writing. * * *” 

The defendant then was to defend any legal proceedings taken 
against the assured, to enforce a claim for damages on account 
of an accident— not simply an accident covered by the policy, as 
is the provision of some policies of indemnity insurance. See 
Cornell vs. Travelers’ Ins. Co., 175 N. Y. 239, 67 N. E. 578. 
And the assured was not to settle any claim, or even interfere in 
any legal proceedings, without the written consent of the de- 
fendant. The defendant of course was at liberty on its own 
account to compromise a claim before final judgment. But the 
fair import of the contract is that the assured could not call upon 
the defendant to pay the stipulated amount of indemnity for a 
loss until that loss had actually been sustained as the result of 
the rendition of a judgment against the assured; and so the limi- 
tation clause provided that an action might be brought within 30 
days after final judgment against the assured. If the defendant 
refused to defend an action, it may be that a cause of action for 
breach of the contract to defend would immediately arise, al- 
though the damages could not be determined until later. But 
such an action is very different from an action on the contract. 
The action on the policy arose on one of two dates, either on 
May 10, 1902, when the final judgment was rendered in the action 
of Bernard Johnston against the Phcenix Bridge Company, or 
on June 25, 1906, when the final judgment was rendered in the 
case of the Phoenix Bridge Company against these plaintiffs. 

If the plaintiffs had not been notified to defend the Bernard 
Johnston suit, the rendition of judgment therein would have 
given them no cause of action on the policy; and it seems to me 
that the fact that notice was given cannot in and of itself deter- 
mine the question, but that the policy must govern, and that the 
same rule will apply in either case. The defendant has con- 
tended throughout this litigation that the suits against the bridge 
company were not suits against the assured within the meaning 
of the policy, although the latter had notice to defend them; and 
it must be conceded that the judgments against the bridge com- 
pany were in no sense judgments against the assured, who were 
not harmed by them until claims were asserted thereon. Lia- 
bility and loss are not the same. . The contract was to indemnify 
against loss from liability. The loss was not sustained, within 
the meaning of the contract, until the liability was established 
by a judgment. The fact of notice to defend the Bernard Johns- 
ton suit merely had the effect of making the judgment in that 
suit conclusive evidence with respect to the issues actually liti- 
gated. Corning vs. Spelman, 130 App. Div. 767, 115 N. Y. 
Supp. 366. If no notice had been given, the question, settled by 
the judgment, could have been established by independent evi- 
dence. As a matter of fact, the judgment in the Bernard Johns- 
ton suit was not conclusive even as to these plaintiff’s responsi- 
bility for the accident because that question was res adjudicata 
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as between the parties to the suit; and the bridge company was 
apparently unable to prove that these plaintiffs had notice to 
defend the Kate Johnston suit, else they would have done so in 
action No. 1. While this point does not appear to have been 
raised in action No. 2, this defendant cannot complain because it 
had notice to defend. Moreover, it was at least a fair question 
whether the bridge company had the right to indemnity in view 
of the fact that it had been held liable for its own negligence, 
and these plaintiffs were certainly justified in litigating that 
question. Their success in the defense of an action No. I cer- 
tainly justified their course in defending both actions. No doubt, 
the refusal of the defendant to defend the suits, brought by the 
bridge company, was a breach'of contract, and the plaintiffs may 
then have had a cause of action for such breach. Possibly, that 
may have given them the right to pay the judgments without 
suit, and thereupon to bring an action on the policy for the 
stipulated indemnity, in which actions they would have had to 
establish their liability. But they were not obliged to take that 
chance, and could wait until there was an adjudication of liabil- 
ity. Their cause of action, then, on the policy to recover the sti- 
pulated indemnity, arose on June 25, 1906. 

When was the action barred by the terms of the policy? The 
limitation clause is as follows: 

“(12) No action shall lie against the company after the ex- 
piration of the period within which an action for damages on ac- 
count of the given injuries or death might be brought by such 
claimant or his representatives against the assured, unless at the 
expiration of said period there is a suit arising out of such 
accident, pending against the assured, in which case an action 
may be brought in respect to the claim involved in such action 
against the company by the assured within thirty days after final 
judgment is rendered in such suit, and not later.” 

Obviously the purpose of that provision was to require an 
action to be brought within the time during which an action on 
account of the accident might be brought against the assured, 
or within 30 days from the final judgment in such an action. If 
the case were one of first impression, I should say that, applying 
the rule of construction applicable to such a contract (see Gillet 
vs. Bank of America, 160 N. Y. 549, 55 N. E. 292), the letter 
of the clause would have to yield to its spirit and purpose, and 
that it would not be permissible to adopt a construction which 
would bar an action before it arose. See Mayor vs. Hamilton 
Fire Ins. Co., 39 N. Y. 45, 100 Am. Dec. 400; Hay vs. Star Fire 
Ins. Co., 77 N. Y. 235, 33 Am. Rep. 607; Steen vs. Niagara Fire 
Ins. Co., 89 N. Y. 316, 42 Am. Rep. 297; Barnum vs. Merchants’ 
Fire Ins. Co., 97 N. Y. 195. Very likely, the draftsman of that 
‘clause did not think of the contingency which has arisen in this 
case ; and it may be that the case is not covered by it, in which 
event, the statute would apply. It seems to me, however, that it 
is quite possible to construe that clause so as to fit this case. The 
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words “suit” and “action” might be construed with reference to 
the words “legal proceedings” in clause 3 and 4, and the actions 
of Bernard Johnston against the bridge company and of the 
latter against these plaintiffs might be deemed continuous, legal 
proceedings, taken against the assured to enforce a claim for dam- 
ages on account of the accident. While, very likely, the drafts- 
man had in mind the person injured when he used the words 
“such claimant or his representatives,” I find no antecedent of 
“such claimant.” In the prior provisions, the expressions “claim 
on account of an accident,” “claim for damages on account of 
such accident,” “any claim,” are found. The Phoenix Bridge 
Company was a claimant for damages, and it founded that claim 
upon the assured’s responsibility for the accident. Its action 
against the assured was timely brought, and this action was 
brought eight days after final judgment therein. I am not under- 
taking to review our former decision, for we are undoubtedly 
concluded by it upon the proposition that the limitation period, 
specified in the policy, had expired before the action was brought. 
But it seems to me that those observations are pertinent upon the 
questions of waiver and estoppel; for it ought to require but 
slight recognition by the defendant of its obligation under the 
policy to amount to a waiver of such a limitation clause, as we 
have construed it. 

For the purpose of this appeal, it must be deemed settled that 
no action could be brought on the policy after the expiration of 
three years from the happening of an accident unless a suit was 
then pending against the assured. The only suits pending against 
the assured on the 6th of June, 1899, were the two suits brought 
by Kate and Bernard Johnston, which never resulted in judg- 
ments, but were discontinued ; and, for the present, I shall elim- 
inate them. It is immaterial that the plaintiffs had notice to 
defend the suits against the bridge company, for, as has already 
been observed with respect to the time when the plaintiffs’ cause 
of action arose, the rule of limitation must be the same whether 
notice to defend those suits was given or not. Upon the con- 
struction of the contract, which this court has adopted, those 
suits were not pending against the assured. 

Either the spirit of the instrument is to govern, if it covers 
this case, in which event the action was timely brought within 
30 days after June 25, 1906, or the letter is to control and the 
action was barred June 6, 1899. It seems to me that there is no 
middle course, and, if it-were possible to find one, we should not 
seek it to help the defendant escape a just obligation. If the 
defendant will invoke the letter of its own contract, let it have 
the cold literal words. Indeed, the defendant contends that the 
action was barred June 6, 1899, and we now adopt its construc- 
tion. 

This defendant assumed the defense of the Johnston suits 
against the bridge company, pursuant to a policy of indemnity 
insurance which it had issued to the defendant therein. On March 
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24, 1899, its counsel wrote one of the plaintiffs under the de- 
fendant’s letter head, but nominally on behalf of the bridge com- 
pany, notifying him of the Kate Johnston suit, and that the 
bridge company would look to him for indemnity. Clause 13 
of the defendant’s policy provides :— 


“(13) In case of loss under this policy, the company shall be 
subrogated to all claims or rights of the assured in respect to 
such loss against any third party or parties, and the assured shall 
execute any and all papers required to secure to the company 
said rights.” 

There is a dispute as to what occurred after the giving of that 
notice. The jury have accepted the plaintiff Creem’s version of 
the transaction, and we do not feel justified in interfering with 
their verdict. Said plaintiff then, upon receipt of said notice, 
took the policy to the defendant’s counsel and was told that it 
would protect the plaintiffs against any claim of the bridge com- 
pany for indemnity. Said counsel showed to said plaintiff the 
summonses and complaints in both of the Johnston suits, and re- 
quested him to assist in the defense of those actions, and, in 
response to his question as to whether he needed a lawyer, 
promised to act as his lawyer and to protect him to the full 
amount of his policy at any time. That promise and counsel’s 
authority to make it on behalf of the defendant must be con- 
sidered with reference to the defendant’s obligations under the 
contract, the existing situation, and the purpose which counsel 
desired to accomplish. While it is said that the counsel had 
authority to represent the defendant only in the particular mat- 
ters intrusted to him, this mater had been intrusted to him, and 
his promise was in the line of his duty and in fulfillment of the 
defendant’s obligation under the policy. Moreover, there are 
other circumstances, bearing upon the question of the counsel’s 
authority, which it is unnecessary to consider because the question 
was at least one of fact, and, by not asking to have it submitted 
to the jury, the defendant consented that it be passed on by the 
court. 

The promise referred to two possible claims, which might be 
made against these plaintiffs, one by the bridge company for in- 
demnity, the other by the Johnstons in case they were defeated in 
the pending suits. Both contingencies were referred to in the 
conversation. Counsel desired to defend the pending suits on 
the ground that the negligence, causing the injury, was that of 
these plaintiffs, independent contractors, and it was certain that, 
if that defense prevailed upon the trial, but should fail on appeal, 
as happened, final judgment would not be obtained against the 
bridge company within the three-year period, which then lacked 
only two months of expiration. The promise, therefore, neces- 
sarily involved an agreement to waive the limitation clause; and 
it was supported by sufficient consideration because it was made to 
obtain the co-operation of these plaintiffs in the defense which 
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counsel desired to make and to induce them not to employ other 
counsel, who might have insisted upon a different defense. 


However, we do not need to rest the decision on the ground of 
an agreement to waive the limitation clause, supported by a sufli- 
cient consideration, because a case of technical waiver, as well as 
estoppel, is established, not by reason of the promise alone, 
because no forfeiture had then occurred, but by reason of the 
promise, together with the subsequent conduct. When the plain- 
tiffs were given notice of the pending suits, they had the 
right to assume the defense of them, if they were to be 
bound by the judgments. If they had then been well advised, 
they would not have hazarded their rights on a judgment of 
dismissal granted on the ground that their negligence had caused 
the accident; but, in view of the short time remaining in which 
to bring an action on the policy, they would have insisted on a 
defense on the merits, which would have resulted either in a 
judgment virtually ending both litigations, or in one against the 
bridge company on April 7, 1899, and in time to enable them to 
preserve their rights under the limitation clause of the policy. 
While the defendant had the right under the policy to insist 
upon noninterference by the plaintiffs and was obliged to defend 
in their behalf, it could not exercise that right or discharge that 
duty so as to prolong the litigation until the plaintiffs’ rights 
were forfeited. By giving the plaintiffs notice of the suits, and 
by then procuring them not to interfere, the defendant assumed 
‘ the defense on their behalf pursuant to the provisions of the 
policy, and the promise to protect them, which was but a renewal 
of its obligations under the policy, and it could not continue in 
that relation a moment beyond the three-year period, without 
recognizing its continued obligation under the policy. When it 
ceased to represent the plaintiffs, it was bound to turn the de- 
fense over to them, and its failure to do that amounted to a 
technical waiver of the limitation clause. Draper vs. Oswego 
Fire Ass’n, 190 N. Y. 12, 82 N. E. 755; Kiernan vs. Dutchess 
Co. Ins. Ass’n, 150 N. Y. 190, 44 N. E. 698; Walker vs. Phce- 
nix Ins. Co., 156 N. Y. 628, 51 N. E. 392; Hartford Life & 
Annuity Ins. Co. vs. Unsell, 144 U. S. 439, 12 Sup. Ct. 671, 36 
L. Ed. 496. Waiver, once established, cannot be recalled. 
Dobson vs. Hartford Ins. Co., 86 App. Div. 115, 83 N. Y. Supp. 
456; Id., 179 N. Y. 557, 71 N. E. 1130. 


Moreover, it amounted to an estoppel. The judgment of dis- 
missal in the Kate Johnston suit was reversed after the three- 
year period had expired; and, without any notice to the plain- 
tiffs, the defendant gave a stipulation for judgment absolute, 
and appealed to the Court of Appeals: No competent lawyer 
would have allowed the plaintiffs to take that chance, if their 
rights under the policy were forfeited. The result was that the 
plaintiffs were subjected to liability without ever having a day in 
court on the merits. Unless the defendant recognized its obli- 
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gation under the policy, its duty was to turn the case over to 
these plaintiffs, who then had the right to decide whether such a 
step should be taken, and, by going ahead without a word to the 
plaintiffs, the defendant estopped itself to deny its obligation 
under the policy. 

The pendency of the Johnston suits against these plaintiffs on 
June 6, 1899, presents another aspect of the case. The defend- 
ant’s counsel appeared for these plaintiffs in those suits. When 
the suits were brought by the bridge company on June 4, 1902, 
plaintiff Creem took the summonses and complaints to said coun- 
sel, who refused to defend, whereupon written notice was given 
to the defendant that it would be held responsible for any judg- 
ments obtained therein. On July 1, 1902, orders of discontinu- 
ance in said two Johnston suits were entered. Those orders 
were obtained upon the written consent of the attorneys for the 
respective parties and on the motion of the attorneys for this 
defendant, nominally acting on behalf of these plaintiffs. 

It thus appears that, at the expiration of the three years after 
the accident, there were suits “arising out of such accident, pend- 
ing against the assured.” This action is brought “in respect to the 
claim involved in such actions,” i. e., the liability of these plain- 
tiffs for damages on account of personal injuries sustained by 
Kate Johnston, which was in fact the claim involved in every 
one of the suits hereinbefore referrd to. Therefore, but for the 
discontinuance of those suits, this suit would have been brought 
in time within the strict letter of the limitation clause, if not 
within its spirit. And the defendant cannot insist upon the letter 
of one sentence and the spirit of the next. 

While the plaintiffs in those suits had the right to discontinue 
them, these plaintiffs had a right to notice of such discontinuance 
and would have had it but for the fact that they had intrusted 
their rights to the defendant, pursuant to its promise of pro- 
tection. As a matter of fact, the suits were discontinued on the 
motion of the defendant’s counsel, who assumed to act on behalf 
of these plaintiffs. Thus, as late as July 1, 1902, the defendant 
assumed to act on behalf of these plaintiffs, as it had no right to 
act except perforce of the policy and of its promise. That ac- 
tion, therefore, was a distinct recognition by the defendant of its 
liability under the policy and was a technical waiver of any for- 
feiture, and that was more than 30 days after final judgment in 
the Bernard Johnston action against the bridge company. 

Moreover, the purpose of the defendant in procuring those 
orders of discontinuance is apparent, and it requires no argument 
to show that, while pretending to act for the plaintiffs, the de- 
fendant could not secretly cause their rights under the policy to 
be barred, nor could it conceal the fact that an event had occurred 
which would set the short limitation period running. Such con- 
duct should estop to deny that those suits are still pending. 

With respect to the defendant’s claim of breach of warranty, 
upon which it requested the court to charge the jury, it is suff- 
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cient to say that, even if well founded, it is now too late for the 
defendant to assert it, in view of what it has done in recognition 
of the policy, and of the fact that, by its conduct, the plaintiffs 
have been subjected to liability. 

The plaintiffs ask us to modify the judgment by increasing the 
amount so as to include the expenses incurred by them in the 
successful defense of action No. 1, brought by the bridge com- 
pany. Our power to do that is, to say the least, doubtful, even 
if we were not concluded on the point by our former decision. 
It seems to us, however, that the case was both difficult and ex- 
traordinary, and that the motion for an extra allowance should 
have been granted. 

The order denying the motion for an extra allowance is re- 
versed, and the motion granted, allowing the plaintiffs 5 per cent 
of the recovery as an additional allowance, on the ground that 
the action is difficult and extraordinary; and the judgment as 
thus modified and the order denying motion for a new trial are 
affirmed, with costs. 

Laughlin and Dowling, JJ., concur. 


INGRAHAM, P. J. (dissenting). 

When this case was before this court on the former appeal 
(132 App. Div. 241, 116 N. Y. Supp. 1942), it was expressly held 
that the action was not: commenced within the time provided in 
the policy, and I do not see that any additional facts have been 
presented upon this trial which question the conclusion there 
arrived at. 

The accident which was the basis of this litigation occurred on 
June 6, 1896, and an action to recover for that accident was 
barred by the statute of limitations three years thereafter. Sub- 
division 5, § 383, Code Civ. Proc. By the terms of the policy, no 
action would lie against the defendant after June 6, 1899, un- 
less at that time there was a suit arising out of such accident 
pending against the plaintiffs, in which case an action can be 
brought against the defendant within thirty days after final judg- 
ment was rendered in such action and not later. On June 6, 1899, 
there were actions pending against the plaintiffs on account of the 
accident, and the time within which this action could bé brought 
was thus extended until thirty days after a final judgment was 
rendered in such actions and not later These actions, however, 
were not prosecuted to judgment, but on June 24, and July 1, 
1902, orders discontinuing such actions were entered by consent, 
and by these orders the actions were finally terminated. There- 
after no judgment could be entered in these actions or either of 
them, and plaintiffs were relieved frem direct liability on ac- 
count of the accident. The plain intent of this exception was to 
give to the plaintiffs the right to commence an action against the 
defendant to recover for any liability which was incurred in con- 
sequence of a judgment in an action pending at the time that the 
statute would run against the insured. Upon the discontinuance 
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of the actions brought by the person injured, there could be no 
recovery by such person against the plaintiffs. The attorney for 
the. defendant had assumed to defend those actions against thie 
plaintiffs by the person injured, and after the person injured had 
obtained the judgment against the Phoenix Bridge Company the 
satisfaction of that judgment would have relieved the plaintiffs 
from any liability; and, as the time within which an action by 
the person injured against the plaintiffs could have been com- 
menced had expired, no such action could have been subsequently 
instituted. It seems that the Phoenix Bridge Company also had 
a policy of insurance with the defendant, and the same attorneys 
who represented the plaintiffs in the action by the person injured 
also represented the Phoenix Bridge Company in the litigation 
between the person injured and that corporation which arose out 
of the accident, and the defendant, recognizing its obligation 
under its policy with the plaintiffs, had assumed to defend them 
in the action brought by the person injured and her husband 
against the plaintiffs. 

It seems to me, therefore, that the defendant was only per- 
forming its obligation when it procured the action against these 
plaintiffs to be discontinued and thus relieve these plaintiffs from 
any liability to the person injured arising out of the accident 
upon which that cause of action was based. It is quite true that 
up to the time of the discontinuance of the action the defendant 
was defending the plaintiffs in the attempt that had been made 
to charge them with responsibility for this accident. The plain- 
tiffs had no concern with that defense, as the defendant was 
bound to indemnify them for any loss that they sustained in 
consequence of the accident. That defense had been assumed by 
the defendant and successfully accomplished, and plaintiffs were 
relieved from liability to the person injured. Prior to April, 
1902, the attorneys for the defendant the Phoenix Bridge Com- 
pany paid the amount for which they were liable to the Phoenix 
Bridge Company; these attorneys withdrew from the defense 
of the action, and Messrs. Robinson, Biddle & Ward were sub- 
stituted for the Phoenix Bridge Company. The substituted at- 
torneys wrote to plaintiffs notifying them of the pendency of 
the action of Bernard Johnston vs. Phoenix Bridge Company, and 
that plaintiffs must come in and defend that action. A day or 
two after plaintiffs received this notice, they called with it upon 
Mr. Nadal, the attorney for the defendant who had assumed 
plaintiffs’ defense of the actions brought by the Johnstons against 
the plaintiffs, and delivered that notice to Mr. Nadal. Mr. Na- 
dal told plaintiffs that the case had got so snarled up that there 
was nothing for him to do but to stand by and let it unsnarl it- 
self. Plaintiffs then asked Mr. Nadal to defend that action, 
which he evidently refused to do. Here was distinct notice to 
the plaintiffs that Bernard Johnston had sued the Phoenix Bridge 
Company for damages sustained by the accident; that plaintiffs 
were required to assume the defense of the action. 
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The action by Bernard Johnston against the plaintiffs had not 
then been discontinued, and I think that, because of the relations 
existing between the plaintiffs and the Phoenix Bridge Company, 
the action pending against the Phoenix Bridge Company was, 
when this notice was received, an action pending against the 
plaintiffs within the meaning of this policy. As the plaintiffs 
were liable to the Phcenix Bridge Company for any recovery in 
that action, the refusal of the defendant to interpose for the dé- 
fense of the plaintiffs in that action was undoubtedly a breach 
of its contract. But the plaintiffs then had notice that a suit 
was pending for which they would become liable for any judg- 
ment that was obtained against the Phoenix Bridge Company ; 
that the defendant was no longer defending the Phoenix Bridge 
Company; and that defendant had repudiated its obligation to 
defend the plaintiffs in that action. The plaintiffs, however, 
abandoned any attempt to defend that action, and it resulted in a 
judgment against the Phcenix Bridge Company which was in 
effect a judgment against the plaintiffs. That judgment was en- 
tered May 10, 1902, and under the terms of this policy as I read 
it the plaintiffs had thirty days after the entry of that judgment 
to bring this action. The fact that the plaintiffs had neglected 
the defense of that action and had no notice of the date when 
that judgment was entered is entirely immaterial. It was the 
duty of the defendant to have defended it, and they must be 
charged with notice of the terms of their policy. It was because 
of their obligation to the Phoenix Bridge Company and the no- 
tice that had been given them of the pendency of the action that 
they became the substantial defendant therein, and they must be 
charged with notice of the time of entry of that judgment and 
of the fact that the time within which to sue the defendant for 
any liability that was imposed upon it by that judgment expired 
thirty days after it was entered. Thus on June 9, 1902, the time 
within which the plaintiffs could maintain an action against the 
defendant to recover for any liability based upon the Bernard 
Johnston judgment expired. 


As before stated, the actions of Bernard and Kate Johnston 
against these plaintiffs were at that time still pending; but on 
the 22d of June or the 1st of July, 1902, these actions were dis- 
continued, and there could be no further liability against the 
plaintiffs on account of those actions. Subsequently and on June 
3, 1902, the Phoenix Bridge Company brought this action against 
the plaintiffs to recover the judgment obtained by Bernard 
Johnston against the Phoenix Bridge Company, and the complaint 
in that action alleged the contract made between the plaintiffs and 
the Pheenix Bridge Company; that one Kate Johnston had been 
injured in consequence of the negligence of the defendant in the 
prosecution of the work under that contract; that Bernard 
Johnston, the husband of the said Kate Johnston, had brought 
an action in the Supreme Court against the Phoenix Bridge Com- 
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pany to recover for the damages that he sustained in consequence 
of the injury of Kate Johnston; that the Phoenix Bridge Com- 
pany had given timely notice to the defendant of the trial of the 
said action and invited them to be present and to take part 
therein; and that the plaintiffs were liable to the Phoenix Bridge 
Company to repay the amount of that judgment to the Phcenix 
Bridge Company. At that time the time within which the plain- 
tiffs could have sued the defendant had not expired, and plain- 
tiffs had full knowledge of all of the facts which would justify 
them in commencing an action against the defendant to recover 
the amount of that judgment. No such action was commenced. 
The plaintiffs, however, took this summons and complaint to the 
attorney for the defendant on June 9, 1902, and demanded that 
defendant defend that action This request the defendant re- 
fused, and on the same day their attorney wrote the plaintiffs 
stating that the summons and complaint were returned to the 
plaintiffs as the defendant declined to take any action in refer- 
ence to the matter. The position of the defendant, therefore, 
was then definitely defined, and I think an action brought by 
the plaintiffs against the defendant on that day to recover the 
amount of that judgment would have been within the time al- 
lowed by the policy. No such action was brought, however, un- 
til after the action of the Phoenix Bridge Company against the 
plaintiffs had been determined and the judgment had been not 
only affirmed by the Appellate Division but by the Court of 
Appeals. The judgment in the action of the Phoenix Bridge 
Company against the plaintiffs was entered on January 25, 1904, 
affirmed by the Appellate Division on March 31, 1905; final judg- 
ment on the remittitur from the Court of Appeals was entered 
June 25, 1906; and this action was commenced July 3, 1906. 


I think the plaintiffs were barred from commencing this action 
on June 9, 1908, but by no possible constructicn of this policy 
could that time be extended for more than thirty days from the 
date of the entry of_ judgment in the case of the Phoenix Bridge 
Company against the plaintiffs entered January 25, 1904, which 
would be February 24, 1904. There was no question of estop- 
pel, for before the time had actually expired the defendant ex- 
pressly repudiated its obligations to defend either the Bernard 
Johnston action against the Phoenix Bridge Company or against 
these plaintiffs. Plaintiffs then knew that the defendant had re- 
pudiated its obligation, and they must look out for themselves, 
and the defendant was entitled to the benefit of the provisions of 
the policy which limited the time within which an action could 
be commenced against it under the policy. 


I think, therefore, that upon the former appeal in this action 
in 132 App. Div. 241, 116 N. Y. Supp. 1042, and upon the facts 
as they appear upon this trial, the defendant was entitled to a 
dismissal of the complaint, and the judgment in favor of the 
plaintiffs should therefore be reversed. 
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McLAvucHLIN, J. (dissenting). 

I dissent for the reasons stated by me in Creem vs. Fidelity & 
Casualty Co., 132 App. Div. 241, 116 N. Y. Supp. 1042, and also 
on the authority of Tolmie vs. Fidelity & Casualty Co., 95 App. 
ao 352, 88 N. Y. Supp. 717, affirmed 183 N. Y. 581, 76 N. E. 


UNITED STATES CIRCUIT COURT. 


UNITED STATES CASUALTY CO. 


vs. 


CHARLESTON, S. C., MINING & MANUFACTURING CO. 


SAME 


US. 


VIRGINIA-CAROLINA CHEMICAL CO* 


THE CONTRACT—EFFECT OF ACCEPTANCE AND RETENTION 
OF POLICY. 

An assured who accepts and retains a policy without objection, in the 
absence of fraud or misrepresentation, is bound by its terms, and 
cannot plead ignorance of them, nor avoid them because not in ac- 
cordance with the application or the agreement made in the prelimi- 
nary negotiations. 


[For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.] 


THE CONTRACT — ESTOPPEL BY ACCEPTANCE AND RETEN- 
TION OF POLICIES. 


Defendant during a number of years carried policies of insurance, known 
as employers’ liability policies, issued by complainant, the premiums 
on which were based on the amount of the pay roll of the employees 
covered by the policies, estimated in the first instance and to be ad- 
justed at the end of the terms on reports by defendant showing the 
actual amount paid. The negotiations were between defendant and an 
agent of complainant who took the applications and delivered the 
policies, and with whom settlements of the premiums were made. 
Twenty-eight of the thirty policies issued covered all of the em- 

loyees of defendant, including the executive officers and office men. 

eld, that defendant, having accepted and retained such policies dur- 
ing their terms and having had the benefit of the insurance covering 
such employees, could not avoid payment of the premiums thereon 
on the ground that the applications provided that they should be ex- 
cluded and that it did not read the policies. 

[For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.] 


% Decision rendered, October 21, 1910. 183 Fed. Rep. 238. 
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ACTIONS FOR PREMIUMS—EMPLOYER’S LIABILITY POLI- 
CIES—PREMIUMS BASED ON PAY ROLLS—RIGHT TO 
AUDIT OF BOOKS. 

In order to determine the amount of premiums to which complainant was 
entitled under the provisions of such policies, it had the right to an 
audit of defendant’s books, pay rolls, and like documents. 

{For other cases, see Insurance, Dec. Dig. § 188.] 


PREMIUMS— WAIVER BY ACCEPTANCE OF LESS* THAN 
AMOUNT DUE 


Complainant, having had no knowledge at the time the several settlements 
were made that the reports made by defendant did not include the 
salaries paid to such classes of employees, did not by accepting the 
premiums based on such reports waive its right to recover the re- 
mainder of premiums to which it was entitled. 


[For other cases, see Insurance, Dec. Dig. § 181.] 


[Waiver by acceptance of premiums, see note to Life Ins. Clearing Co. 
vs. Bullock, 33 C. C. A. 369.] 


ACTION FOR PREMIUMS—LACHES. 


By the terms of employer’s liability insurance policies issued by com- 
plainant to the defendant, the premiums were to be computed on the 
actual pay rolls of defendant during the terms of the policies, includ- 
ing thereon all employees covered by the policies, and it was made the 
duty of defendant at the end of each term to make a report showing 
the amount of such pay rolls. The reports so made did not include 
the salaries paid to certain classes of employees covered by the poil- 
cies, but complainant was ignorant of such fact, and, accepting the 
reports as correct, made settlements thereon. After the policies had all 
expired, it accidentally discovered such omissions, and within a rea- 
sonable time thereafter brought suit to recover the additional amount 
of premiums to which it was entitled. Held, that complainant was 
not barred by laches from maintaining the suit on the ground that in 
the meantime defendant had destroyed its original pay rolls, since 
it was its duty to make correct and complete reports, and, not hav- 
ing done so, to preserve the evidence the destruction of which was 
at its peril, and especially as it further appeared that it had sum- 
maries showing the totals of each week’s pay rolls. 


{For other cases, see Insurance, Dec. Dig. § 188.] 


In Equity. 

In the year 1898, and previously thereto, the United States 
Casualty Company was engaged in the business, among other 
things, of writing policies of insurance known as “employer’s 
liability policies,” their principal place of business being in the 
city of New York, and they were represented in the city of Rich 
mond, Va., by J. B. Moore & Co., their general agents at that 
place. At the same time the Virginia-Carolina Chemical Com- 
pany, engaged in the manufacture of fertilizers situated in vari- 
ous states, applied for and obtained from the United States 
Casualty Company policies of insurance covering the various 
plants owned, operated, and controlled by it. It appears from 
the evidence in the case that the manner of conducting this busi- 
ness, briefly stated, was as follows: Moore & Co. would make a 
memorandum of what was desired upon certain blanks which 
they had for that purpose, specifying the amount of insurance 
desired, the location of the plant, and the employees to be cov- 
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ered. These papers were retained by Moore & Co., became a 
part of their office files, and that firm, having gone out of busi- 
ness, passed them on to their successors, by whom they were 
finally turned over to the defendant. Upon the trial of the case, 
these papers were put in evidence by the defendant’s witnesses, 
who testified also that copies thereof, containing the information 
upon which these policies were thereafter to be issued, were sent 
from time to time to the home office of the casualty company. 

It is also shown by the testimony that, in due course of busi- 
ness, following the plan adopted by the casualty company and 
constituting its method of doing this business, the policies de- 
sired by the chemical company were prepared from the papers 
thus furnished from the office of Moore & Co., were forwarded 
to the latter concern at Richmond, and were, in due course, de- 
livered to the chemical company, which in every instance retained 
the policies without protest or objection. Thirty policies were 
issued under this arrangement and in the course of business thus 
outlined; the first being issued in the month of May, 1898. More 
particular reference will hereafter be made in this statement to 
the classes of policies as the same were treated before me in the 
argument of the case. 

It is insisted by the complainant that the premiums upon these 
policies were to be calculated upon the estimated pay roll of the 
defendant company at each of the plants from time to time, cov- 
ered under these policies rspectively, and at the end of the policy 
period, the amount of the actual pay roll was to be reported to 
the casualty company, and a premium based upon such actual 
pay roll was to be paid. Taking the policies as issued and re- 
tained by the assured as the contract between the parties by 
which their rights are to be determined in this proceeding, it 
appears that all the thirty policies sued on in this cause, with two 
exceptions, include within their terms the estimated pay roll of 
the chemical company at the respective plants named in the poli- 
cies and the wages of all executive officers, office men, and piece 
workers employed in the factories or shops without exception. 
The two exceptions noted here are policy L 33,964, Virginia- 
Carolina Chemical Company, from November 26, 1900, to May 
12, 1901 (Exhibit C), and policy L 13,975, Navassa Guano Com- 
pany, from May 12, 1898, to May 12, 1899 (Exhibit H). These 
policies except from their terms executive oflicers and office men; 
so persons in the employ of the chemical company within this 
description are not to be included in the estimated pay rolls upon 
which the premiums upon these two policies are to be calculated. 

The remaining twenty-eight policies cover, as has been stated, 
all the employees of the chemical company without exception. 

At various times during the currency of this insurance, settle- 
ments were made between the chemical company and the casualty 
company ; the latter relying upon the statements of the pay rolls 
furnished by the former and accepting the same at the time as 
correct. 
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It is also contended by counsel for the complainant that, sub- 
sequent to such settlements, it was brought to the attention of 
the officers of the casualty company that the chemical company 
had claimed before a legislative committee, having under consid- 
eration some matters affecting the interest of the chemical com- 
pany, that that company was employing a number of persons 
considerably in excess of those who had been reported to the 
casualty company as upon its pay rolls at the time of such settle- 
ments. The casualty company thereupon set on foot an investi- 
gation into the matter and discovered that the chemical company 
had not made a full report of the number of persons upon its pay 
rolls, and it subsequently developed that that company claimed 
that such actual pay rolls so to be furnished to the casualty com- 
pany were not to include certain classes of employees which it 
insisted were expressly excepted from the terms of the policies. 
Some correspondence then ensued between the parties, and the 
final outcome was the institution of these proceedings. 

Pending the suit the parties, by agreement, had an audit made 
of the books and records of the chemical company, the result of 
which is in the form of statements showing the amount due in 
the event it is held that the employees of all classes are to be 
taken into account, which statements have been filed with the 
record. 

Similar bills of complaint were contemporaneously filed against 
the Charleston, S. C., Mining & Manufacturing Company, and 
a stipulation was made in the cause to the effect that this cause 
was to be heard together with the cause second above entitled and 
upon the same record and is able to abide the result of the last 
mentioned cause. 

It is contended by the defendant that in the year 1898 the late 
Mr. J. B. Moore of Richmond, a friend of Mr. S. D. Crenshaw, 
who was then auditor and shortly thereafter became secretary of 
the defendant, solicited its business; that Mr. Moore did busi- 
ness under the firm name of J. B. Moore & Co., but had no part- 
ners and was the general agent of the complainant in Richmond ; 
that the solicitation of Mr. Moore resulted in business relations 
between the parties, which was carried on by Mr. Crenshaw on 
the side of the defendant, and by Mr. Moore on behalf of the 
complainant, until late in 1902 or the early part of 1903; and that 
Mr. Moore never saw or had any dealings with any officer of the 
complainant until after suit had been instituted and testimony 
was being taken, ten years after the business began. 

It is further contended that this relation continued for about 
five years, or until March, 1903, when the defendant withdrew 
its business; that during all this period not a single direct com- 
munication between the parties took place; that the conduct of 
the whole business was in the hands of Mr. Moore; that all 
premium payments were made to him; and that he saw to all 
payments for first aid when accidents occurred, conducted the 
settlement of cases, and, in short, acted as the casualty company. 
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Also, that he negotiated as to what or who was to be covered by 
the policies and delivered them over; that his activity in the mat- 
ter was such that he himself prepared the blanks giving the data 
for the policies to be issued; and that not a single blank was 
ever signed by the defendant. 

It is claimed, moreover, that the general agents of the cas- 
ualty company received 25 per cent of the premiums paid as com- 
pensation; that the Virginia-Carolina business was originally 
written at a premium rate of 42 cents per $100 of wages paid; 
that, instead of receiving 10% cents, Moore received 17 cents ot 
this, 42 per cent of the premium; that this extraordinarily large 
compensation was for his extra work in connection with the busi- 
ness; and that, naturally, as he had apparently full responsibility 
and discretion, it was only fair to him that he should have extra 
pay. 

And it is further insisted that the information as to factories, 
workmen, and pay rolls was given him from time to time, as the 
business went on, upon the basis for which policies were issued 
and premiums computed and paid; that this information was 
full and truthful and covered the risks insured against; that he 
knew precisely the understanding which he had with Mr. Cren- 
shaw as to these matters; that this understanding was also known 
to others who were in his office, and his son J. B. Moore, Jr.; 
that yearly settlements were made on this perfectly known basis, 
and all matters were supposed to be closed when the business was 
withdrawn. 

Also, that Mr. Moore never asked for an audit of the defend- 
ant’s books, and nothing more was heard from him aiter the busi- 
ness was terminated; and that the complainant never attempted 
to secure from him any account of premiums other than those 
he had reported in accordance with his prior accounts. The 
defendant also claimed that in 1903, within a month or so of the 
end of the said relationship, and as a result of a conversation 
with counsel, who repeated some hearsay remarks supposed to 
have been made on behalf of the company in opposing hostile 
legislation in South Carolina, the complainant’s president thought 
there might be something more due to his company and sent 
down an auditor to look over the books of the defendant, and 
that “very likely the smart of having lost the business may also 
have been a factor in this move.” That, at all events, an auditor 
went down to Richmond early in May, 1903, and remaining 
there a month. This auditor testified that his examination was 
restricted to the last two years of the period; the pay rolls for the 
prior years having been refused him. That he tries to make it 
appear that he went back to Richmond in the fall of the same 
year to make an audit of the defendant’s books, but on cross- 
examination admitted that he had other work there and received 
no instructions as to them, and that his visit had nothing to do 
with this matter. He said that he arrived in Richmond Septem- 
ber 2, 1903, and on October 2d the casualty company appears to 
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have written the defendant asking for an audit; but this letter, 
though it may have been delivered, was never brought to the 
knowledge of the company’s officers, and remained unanswered, 
and no further steps in the matter were taken by the casualty 
company, which remained apparently satisfied just as Moore & 
Co. had been. Mr. Moore in the meanwhile had died in July, 
1905, and, in the natural course of business, all the policies which 
had been issued except those covering the last year of insurance 
were lost or destroyed. 

Three years after the last policy had expired, suit was insti- 
tuted in 10 jurisdictions, and voluminous bills in equity were 
filed setting up the alleged provisions of policies covering a period 
of five years, charging the defendant with fraud, concealment, 
and misrepresentation, and demanding audits and accountings. 
Interrogatories of the most sweeping nature were annexed. 

The brief of the defendant, among other things, contains this 
clause: “Realizing that the intricate nature of the action and 
the difficulties which the court would have, should the question 
of proving figures be gone into, and strong in the consciousness 
of its own propriety of conduct throughout, the defendant con- 
sented to a complete audit of all of its pay roll records of facto- 
ries and mines, and a full examination was made by auditors 
representing both parties. It also furnished to the complainant 
a complete record of all its other expenditures in salaries and 
wages from the president down to the humblest employee during 
the whole five year period, and all these masses of figures have 
been tabulated and cast into such form that their volume need no 
longer be a terror to the court.” 


MorpEcal & GaADsDEN and RurLepcE & Hacoop, for Com- 
plainant. 

Ovupin & OAKLeEy and LinpaBury, Depur & Fauxs, for De- 
fendants. 


PRITCHARD, C. J. (after stating the facts as above.) 

It is insisted by the complainant, as will appear from the state- 
ment of facts, that the policies issued by it to the defendant, with 
the memoranda and schedules thereto attached, constitute the 
contract between the parties; and that the pay rolls required to 
be furnished thereunder, in order that the actual premiums should 
be determined, should have included the amounts paid _ all 
employees of the company, without exception. In other words, 
that executive officers and office men should have been included in 
such pay rolls. And, as supplementary to this, that the complain- 
ant had, and still has, a right to an audit of the defendant’s books, 
pay rolls, and similar papers. 

The defendant, as respects this point, contends that only persons 
engaged in the actual manual labor of manufacturing fertilizers 
were to be included in the actual pay roll expenses, as reported 
at the end of the year. It appears from the evidence that the 
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data furnished to Moore & Co., the agents of the plaintiff, by the 
agent of the assured, and in turn by Moore & Co. to the New 
York office, in order that the policies might be made up, excepted 
the class of employees known as “executive officers and office 
men,” from those to be included within the terms of the insur- 
ance; but it also appears that, in the actual making up of these 
policies, this class of employees was included except in policy 
L, 33,964, Virginia-Carolina Chemical Company, from November 
26, 1900, to May 12, 1901 (Exhibit C); and policy L 13,975, 
Navassa Guano Company, from May 12, 1898, to May 12, 1899 
(Exhibit H). 

It appears that the policies containing the words “executive 
officers and office men’ were sent to the assured and received 
by it, and that no objection was made to the fact that such class 
of employees was included therein. 

In the case of Weinberger vs. Merchants’ Insurance Co., 41 
La. Ann. 31, 5 South 728, a similar state of facts, existed. In 
that case an application was made and accepted subject to all 
other clauses and conditions of the policy of the company, and in 
the application, among other things, it was provided that the 
vessel was to “navigate the Gulf of Mexico, the Caribbean Sea, 
and the Atlantic Coast, so far up as Boston.” The condition of 
the policy referred to in the application as being the one to which 
it was subject was as follows: 

‘Warranted by the assured not to use port or ports in Eastern 
Mexico, Texas nor Yucatan, for anchorage therefor during the 
continuance of this insurance.” 

The action in that case was based upon a claim for damages 
sustained “from encountering violent gales from Galveston, Tex., 
to Vera Cruz, in Eastern Mexico.” ‘The court said, in this case: 

“The written part of the application forms a part of the policy, 
and is copied and incorporated in the policy, and thus the appli- 
cation and the policy form but one contract. The policy was 
delivered some 15 days after the application was made. The 
assured cannot plead ignorance of the clause in the policy. It 
was their duty to read the policy, so as to determine whether or 
not it was made in accordance with the application. The defend- 
ant company insures vessels navigating the seas, but has clauses 
in its policies excepting certain ports and localities from its risks. 
A person dealing with an insurance company ought at least 
to know the general course of its business, and, if he desires excep- 
tions in policies to be avoided, he ought to state the fact in 
his application, and be willing to pay the premiums for the risk.” 

The principle that, in the absence of fraud, a party accepting 
a contract without objection is bound by all its recitals, covenants, 
and conditions, is well established. That preliminary negotia- 
tions and arrangements, in order to secure the issuance of a 
policy, should be taken in subjection to the terms of the policy, 
as the same may be written, is the universal rule; and the con- 
tract, in this instance, must necessarily be determined by an 
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examination of the policies themselves and the provisions thereof, 
which, from the very nature of things, necessarily control. 

The evidence shows that the defendant received these policies 
and, without reading them and ascertaining the provisions con- 
tained therein, put the same in a place of safety. It was the duty 
of the defendant, under the circumstances, when the policies were 
received, to examine them, and, if they contained any provisions 
that were not in accordance with the terms agreed upon, the 
defendant could, then and there, have returned the policies and 
relieved itself from any obligation thereunder; but this was not 
done, while, on the other hand, as I have stated, the policies were 
accepted, and the complainant was permitted to assume any and 
all liability attaching thereunder, on account of any accidents 
that might occur to the laborers employed as well as the executive 
officers and office men. Under these circumstances, if any of the 
executive officers or office men had been injured, undoubtedly the 
complainant would have been liable under the policies for damages 
resulting from such injury. 

In the case of Morrison et al. vs. Insurance Co. of North 
America, reported in 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 
63, the Supreme Court of Texas passed upon this question. The 
rule is thus stated in notes 1 and 2 of the syllabus of that case: 

“In an action on an insurance policy, a pleading which sets up 
that the party failed to perform the conditions in the policy 
because of ignorance of such conditions, but which fails to allege 
fraud, misrepresentation, or concealment, is insufficient as a 
defense. 

“An insurance policy contained a provision that the procuring 
or having other insurance on the property not made known to 
the company, and consented to thereon, would render the policy 
void. In an action on the policy, plaintiff offered to show that 
the agent, who was shown to have had power to issue and cancel 
policies and make indorsements of other insurance when neces- 
sary, was informed of the other insurance complained of, made 
no objection thereto, but promised to indorse it on the policy; 
that plaintiff relied on such promise; and that, just before the 
loss occurred, the agent arranged to renew the policy at its 
expiration, and a memorandum for renewal was made, with such 
reinsurance contained in it, but it was never indorsed on the 
policy. Held, that the company was bound by its acquiescence in 
such acts of its agents, although the policy contained a clause 
that no agent had authority to bind the company in violation 
of any of the printed terms of the contract, and no condition or 
restriction contained in the policy, which by its terms may be 
waived, shall be deemed to have been waived, except by distinct 
agreement contained in the body of the policy; this clause having 
no reference to the subject of reinsurance.” 

In that case it was alleged that the failure to perform the condi- 
tions of the policy was due to ignorance of certain conditions. 
The court clearly disposes of the point involved by holding that, 
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in the absence of allegations of fraud, misrepresentations, or con- 
cealment, one would not be entitled to plead ignorance as a 
defense. This is the principle which applies to all contracts where 
one seeks to alter or control a written instrument by parol evi- 
dence. In the case of Insurance Co. vs. Mowry, 96'U. S. 544, 24 
L. Ed. 674, the court, among other things, said: 

“But to this question there is an obvious and complete answer. 
All previous verbal arrangements were merged in the written 
agreement. The understanding of the parties as to the amount 
of the insurance, the conditions upon which it should be payable, 
and the premium to be paid, was there expressed, for the very 
purpose of avoiding any controversy or question respecting them. 
The entire engagement of the parties, with all the conditions 
upon which its fulfillment could be claimed, must be conclusively 
presumed to be there stated. If, by an inadvertence or mistake, 
provisions other than those intended were inserted, or stipulated 
provisions were omitted, the parties could have had recourse 
for a correction of the agreement to a court of equity, which 
is competent to give all needful relief in all such cases. But, 
until thus corrected, the policy must be taken as expressing the 
final understanding of the assured and of the insurance company.” 

In the case of Accident Insurance Co. vs. Crandal, 120 U. S. 
527, 7 Sup. Ct. 685, 30 L. Ed. 740, the third note of the syllabus 
is in the following language: 

“Statements in an application for a policy of insurance, express- 
ing the applicant’s understanding of what will be the effect of the 
insurance, cannot control the legal construction of the policy 
afterwards issued and accepted, although the application warrants 
the facts stated therein to be true, and the policy is expressed 
to be made ‘in consideration of the warranties made in the 
application.’ ” 

There are some cases in which a different rule has been 
announced, notably among those being Fireman’s Fund Insurance 
Co. vs. Norwood, 69 Fed. 80, 16 C. C. A. 137. However, in 
that case Judge Sanborn wrote a strong dissenting opinion, in 
which, among other things, he said: 

“There is no doubt that there are cases where one party to a 
written contract has been so imposed upon by the fraudulent 
representations of its contents, or by some artifice or deceit of the 
other party, which perevents him from reading it, that he may 
be excused for ignorance of its contents. But I cannot subscribe 
to the proposition that a mere statement or agreement as to the 
terms of the proposed contract, made in the preliminary oral 
negotiations which result in the subsequent written contract, will 
excuse either party from reading the contract when it is delivered, 
or will reverse the settled rule that the written contract must 
prevail over the preliminary negotiations. It is the duty of every 
party to a contract to read it and to know its contents when he 
has an opportunity to examine it before he accepts, and, in the 
absence of fraud, concealment, or misrepresentation, as to its 
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contents, he must be conclusively presumed to have knowledge 
of them. Contracts for insurance furnish no exception to this 
rule.” 

There it appears that the plaintiff had examined the policy, and, 
finding the amounts correct, did not further examine it, owing to 
a conversation which he had with the agent, and placed the same 
in his safe, and the company, by delivering the policy with 
knowledge through its agent as to the amount of insurance to be 
taken, waived the condition as to other insurance and was, there- 
fore, estopped to assert the same as a defense under the law, inas- 
much as the plaintiff had the right to rely upon such knowledge 
of the agent. There is nothing to be found in that case which 
seriously conflicts with the rule here announced. 

That the plaintiff has the right, in order to determine the 
amount of premiums to which it may be entitled, to an audit 
of the defendant’s books, pay rolls, and like documents, under 
the clause in the policy to which reference has been made, has 
been determined in numeroyis cases, notably being Swedish-Ameri- 
can Telephone Co. vs. Fidelity & Casualty Co., 208 Ill. 562, 70 
N. E. 768; also in the case of Fidelity & Casualty Co. vs. Sea- 
grist, etc., Co., 79 App. Div. 614, 80 N. Y. Supp. 277, and United 
States Casualty Co. vs. Robins Co., 108 App. Div. 361, 95 N. Y. 
Supp. 726. 

The next question to be determined is as to whether the claim- 
ant, by accepting the annual payments of the premiums, thereby 
waived its right to recover in this proceeding against the defend- 
ant such excess of the actual pay rolls over the amounts included 
in the annual settlements. It is apparent from the evidence that, 
when these annual settlements were made, a number of the 
employees of the defendant were not included within the pay rolls, 
then used as a basis of settlement, and it is insisted that as a 
result of an audit made, during the progress of the cause, over 
$600,000 of wages to such officers and employees were found not 
to have been included in the annual settlements. The fact that 
executive officers and office men were included in the policies 
and employed by the company was peculiarly within the knowl- 
edge of the defendant, and, from the very nature of things, the 
complainant could not have had knowledge of these facts at the 
time the settlements were made. It was shown by the evidence 
that the complainant had no knowledge of any failure on the 
part of the defendant to include as a part of its pay rolls this 
class of men. 

It is well settled that, to constitute a waiver, the party affected 
thereby must have knowledge of the facts and be fully informed 
as to the voluntary surrender of any right arising out of the facts 
thus within his knowledge. In the case of Insurance Co. vs. 
Wolff, 95 U. S. 333, 24 L. Ed. 387, among other things, the court 
said: . 

“To a just application of this doctrine, it is essential that the 
company sought to be estopped from denying the waiver claimed 
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should be apprised of all the facts—of those which create the 
forfeiture, and of those which will necessarily influence its judg- 
ment in consenting to waive it.” 

In the case of Bennecke vs. Insurance Co., 105 U. S. 359, 26 
L,. Ed. ggo, the court said: 

“A waiver of a stipulation in an agreement must, to be 
effectual, not only be made intentionally, but with knowledge of 
the circumstances. This is the rule when there is a direct and 
precise agreement to waive the stipulation. A fortiori is this the 
rule when there is no agreement either verbal or in writing to 
waive the stipulation, but where it is sought to deduce the waiver 
from the conduct of the party. Thus where a written agreement 
exists, and one of the parties sets up an arrangement of a different 
nature, alleging conduct on the other side amounting to a substi- 
tution of this arrangement for a written agreement, he must 
clearly show not merely his own understanding, but that the 
other party had the same understanding.” Darnley (Earl) vs. 
London, Chatham & Dover Railway Company, Law Rep. 2 H. 
L. 43. 

There are many other cases in harmony with this rule, notably 
Burgess vs. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359; 
Scovil vs. Thayer, 105 U. S. 143, 26 L. Ed. 968; Brant vs. Virginia 
Co., 93 U. S. 326, 23 L. Ed. 927. 

As already stated, the facts upon which it is insisted that the 
complainant has waived its right in this instance were peculiarly 
within the knowledge of the defendant. The complainant, relying 
upon the good faith and fair dealing of the defendant, entered 
into the annual settlements which are now sought to be used as 
ground upon which to base a waiver, and now comes into a court 
of equity for the purpose of seeking the compensation to which it 
would have been entitled in the beginning, had it been in posses- 
sion of all the facts and circumstances surrounding the prepa- 
ration of the pay rolls. In view of the evidence, I am impelled 
to the conclusion that the complainant has not waived its right 
to assert claim to any excess that may have existed over the 
pay rolls upon which these annual settlements were made. 

Has the complainant been guilty of laches in the pursuit of its 
right, or, on the other hand, has it used proper diligence in the 
assertion of its right? It is insisted by the defendant in its answer 
that the complainant has been guilty of laches and is, therefore, 
not entitled to be heard at this time. Among other things, it is 
stated in the answer that certain records and information, which 
would have enabled it to entirely disprove the truth of the 
complainant’s clainis, “now for the first time set up” (had such 
claims been made within a reasonable time after the expiration 
of the policies), had been lost, and that it had been so prejudiced 
by the complainant’s delay in bringing the action that it cannot 
now properly defend itself. 

Being of the opinion that it was the duty of the defendant to 
furnish complete pay rolls, which would necessarily include exec- 
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utive officers and office men, each year during the period contained 
in the policies, it was the duty of the defendant to preserve the 
pay rolls; and, such being the case, if it destroyed its pay rolls 
and other documentary evidence, or put itself in a position where 
it could not comply with the terms of the contract which it had 
undertaken. to fulfill, the defendant cannot now plead its own 
neglect as an excuse for not complying with the terms of its 
contract, or as a reason why the complainant should not be per- 
mitted to assert its right. On this point it is insisted by counsel 
for complainant that: 

“It appears very clearly from form No. 47, put in evidence, 
and from which was made up the report of the auditors who 
examined the books pendente lite, contains all the information 
necessary for the defendant now, and at the time of the com- 
mencement of this suit, to make full disclosure of its pay rolls 
as they stood during the policy periods. Mr. S. H. Malone, 
traveling auditor of the defendant, refers to these forms No. 
47, which were used by this auditing committee, from which their 
report was made up, showing over $600,000 of compensation not 
reported to the complainant, as a ‘factory weekly report covering 
the pay roll for that week, by the superintendent, which report 
includes all the labor and wages paid at the factory, the superin- 
tendent’s salary, the clerical salaries, and every laborer in con- 
nection with the factory, and in some instances I have known it 
to be a fact that contract labor was put in form No. 47 and 
charged up to the distribution as mentioned.’ See page 110. Mr. 
Malone also said that, as traveling auditor, he was familiar with 
the way in which the salary and wage records of the company 
had been kept, and in keeping these records the orignal pay rolls 
are condensed in form No. 47 for the purposes of record, and 
that thus the original pay rolls were only preserved for a while, 
possibly a year or so, until the end of the season, and then 
destroyed.” See page 112. 

Street’s Federal Equity Practice, § 943, in referring to the 
defense of laches, says: 

“The defense of laches arising from the staleness of the claim 
which supplies the basis of the bill is quite similar to the defense 
of the statute of limitations and is likewise available on demurrer. 
But if the bill shows in avoidance of the laches that the plaintiff 
was ignorant of the cause of action—and this without fault imput- 
able to himself—and that as soon as the cause of action was 
discovered he bestirred himself diligently to obtain redress, the 
demurrer cannot be maintained.” 

In the case of Hanchett vs. Blair, too Fed. 817, 41 C. C. A. 
76, the court said: 

“Laches which will bar a suit in equity depends on the peculiar 
circumstances of each case, and where the complainant’s inaction 
does not appear to have worked injury to any one, and it is not 
shown that there was any occasion for more promptly asserting 
his rights, the defense will not prevail.” 
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This view is sustained by the following cases: London & S. F. 
Bank vs. Dexter et al., 126 Fed. 593, 61 C. C. A. 515; McIntire 
vs. Pryor, 173 U. S. 38, 19 Sup. Ct. 352, 43 L. Ed. 606; Hammond: 
vs. Hopkins, 143 U. S. 234, 12 Sup. Ct. 418, 36 L. Ed. 134; 
Wilson vs. Smith (C. C.) 117 Fed. 707; Wheeling Bridge, etc... 
Co. vs. Reymann Brew. Co., 90 Fed. 189, 32 C. C. A. 571; Bissel,. 
etc., Plow Works vs. T. M. Bissel Plow Co. (C. C.) 121 Fed. 


357: 

Mr. Birdseye states that, when he attempted to examine the 
pay rolls during the spring and summer of 1893, and after many 
attempts to examine the same, the defendant refused to permit 
him to have access to them, stating as the reason therefor that the 
statute of limitations had then barred the claim. At page 60 et 
seq., Mr. Birdseye, among other things, said: 

“Q. Did you after reaching Richmond under instructions have 
any communication with the Virginia-Carolina Chemical Com- 
pany in reference to the auditing of pay rolls? 

“A. I did. 

“Q. Who did you see? 

“A. I cannot say who I saw first. I went to the office and 
finally reached—I think the gentleman’s name was Miller—who 
had charge of the room where the manufacturing pay rolls were 
kept. I saw a number of gentlemen. I think I-saw Mr. Cren- 
shaw, but whether immediately on reaching Richmond or later 
I cannot say. I noticed yesterday that his face was somewhat 
familiar. 

“Q. Did you meet a gentleman by the name of Witherspoon? 

“A. I did. 

“Q. Will you please state, Mr. Birdseye, when you went to the 
office of the Virginia-Carolina Chemical Company for the purpose 
of making this audit what occurred. 

“A. I went there, and I cannot say the exact number of people 
I met, but I finally found a gentleman in the charge of the manu- 
facturing pay rolls and I told him who I was. I think I probably 
saw the secretary first and was referred to Mr. Miller—if the 
gentleman’s name was. That was the one that I recollect I saw 
most of, and he gave me certain pay rolls. 

“Q. What departments did those pay rolls cover? 

“A. They covered the manufacturing only. 

“Q. What years? 

“A. I90I and 1902. 

“Q. Did you ask for any other pay rolls? 

“A. I did. 

“Q. What happened? 

“Q. And all others were refused? 

“Q. What pay rolls did you ask for which were refused? 

“A. For the pay rolls before the 1901 year. 

“Q. How about the pay rolls of 1901 and 1902 other than 
manufacturing ; they were refused? 

“A. Refused. 
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“Q. So that in response to your demand the only pay rolls that 
were furnished you were the manufacturing pay rolls for 1901 
and 1902? 

“A. Yes, sir. 

“Q. And all others were refusd? 

“A. Yes. 

“Q. Did you leave Richmond? 

“A. I did when I had stayed there long enough to have inter- 
viewed several gentlemen connected with the company trying 
to obtain the pay rolls and being refused. 

“Q. You failed utterly? 

“A. Failed utterly. 

“Q. What was the length of time that you remained at Rich- 
mond for this specific purpose ? 

“A. I should say about a month, as I got there on the night of 
the 14th, and I think it was about the 11th or the 14th of June 
that I left.” 

Again, on page 68 et seq., Mr. Birdseye said: 

“Q. Then what further application did you make? 

“A. I afterwards saw—I won’t say which I saw first, whether 
Mr. Borden or Mr. Witherspoon. One of the gentlemen, if I 
recollect rightly, had been out of town or sick, and I saw the 
other, and then I saw the one that had been sick or out of town. 

“Q. What request did you make to them? And what did they 
say in answer? 

“A. I requested the pay rolls, all the pay rolls for the time 
covered by our policies, and they refused to give me anything 
more than what I had. 

“Q. Did they assign any reason for their refusal ? 

“A. They did. 

“Q. What was that reason? 

“A, ‘The reason given was that the statute of limitations had 
run against me and I could not go back of the issue of 1901.” 

Mr. Miller, who was also a witness corroborates the testimony 
of Mr. Birdseye. On pages 209 and 210 et seq., his testinrony 
in that respect is as follows: 

“Q. Was it part of your duties during the period from 1898 
to 1903 to have charge of the records of the manufacturing 
department ? 

“A. Yes. 

“Q. In what form were those records kept? 

“A. You refer now particularly to the pay rolls? 

“). Yes. 

“A. They came to us weekly on what is known as form 47, 
which is a condensed, tabulated report of the weekly pay rolls. 

“Q. What has become of the original pay rolls, if you know? 

“A. Well, they were, of course, always left in the factory 
offices for a sufficient length of time for any reference we might 
want to make to them for statistics. As far as I know, then they 
were destroyed, they were of no use any longer, because they 
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were carried on to headquarters here in the form of other reports, 
this form 47, which was all we wanted.” 

In the case of O’Brien vs. Wheelock, 184 U. S. 493, 22 Sup. Ct. 
370 (46 L. Ed. 636), Chief Justice Fuller, among other things, 
said : 

“The doctrine of courts of equity to withhold relief from those 
who have delayed the assertion of their claims for an unreasonable 
length of time is thoroughly settled. Its application depends on 
the circumstances of the particular case. It is not a mere matter 
of lapse of time, but of change of situation during neglectful 
repose, rendering it inequitable to afford relief.” 

Has there been such change of situation during what might be 
termed “neglectful repose” as to render it inequitable to grant 
the relief demanded? The defendant was the custodian of these 
pay rolls, and, according to the terms of the policies which it had 
in its possession, it was provided that the complainant should 
have the right at any time to an audit of the same. It was, 
therefore, the duty of the defendant to preserve the pay rolls or a 
record of them so that there might be at all times full and ample 
opportunity afforded the complainant to examine the same, and, 
according to the evidence of Mr. Malone, as will appear later, 
there was a record in the possession of the defendant from which 
an intelligent estimate could be made as to the actual amount of 
the pay rolls. The conduct of the complainant has not been such 
as to induce the defendant to do anything calculated to render 
it impossible for the complainant to assert any rights that it may 
have under the terms of the policies. 

According to the testimony of Mr. S. H. Malone, traveling 
auditor of the complainant, the defendant has now in its posses- 
sion all the information necessary to make a full disclosure of 
its pay rolls as they existed at the time the premiums were paid. 
Mr. Malone, among other things, on page 110, testified as follows: 

“Q. In the spring of 1907, you and two auditors representing 
the complainant made an examination of the pay rolls of the 
Virgina-Carolina Chemical Company for the period covered by 
the policies in suit in this action? 

“A. We made an examination of form 47, which is compiled 
from the pay rolls; but the originals of the pay rolls giving 
details and the name of each laborer were not in existence. 

“Q. When you speak of form 47, what do you mean? 

“A. I mean the factory weekly report, which is compiled at 
the factory, covering the pay roll for that week, by the superin- 
tendent, which report includes all the labor and wages paid at 
the factory, the superintendent’s salary, clerks’ salaries, and every ° 
laborer in connection with the factory; and in some instances I 
have known it to be a fact that contract labor was put in form 
No. 47 and charged up to the distribution as mentioned there.” 

The witness also testified as follows on page 112: 
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“Q. As traveling auditor and as disbursing cashier for the 
Georgia Division, you were familar with the way in which the 
salary and wage records of the company have been kept? 

“A. Yes, sir. 

“Q. And, in keeping those records, do I understand that the 
original pay rolls are condensed into what you call form 47 for 
the purpose of records? 

“A. Yes. sir. 

“Q. And the original pay rolls, after being so condensed, are no 
longer preserved ? 

“A. Well, they are preserved for a while, possibly a year or 
so, until the end of the season. 

“Q. And then are destroyed?” 

Thus it will be seen that the defendant was in a position to 
furnish the necessary data without the slightest inconvenience. 

Following the rule as laid down by the Supreme Court of the 
United States, as well as other courts, I am of the opinion that 
the complainant has not been guilty of laches in this instance. It 
is therefore at liberty to assert any right to which it may be 
entitled under the provisions of the contract in this respect. It 
necessarily follows that the complainant is entitled to recover of 
the defendant premiums on the basis of the amounts paid by the 
defendant for compensation to its employees, which should include 
executive officers and office men during the respective policy 
periods to be ascertained hereafter. 

It has been intimated that the parties may agree as to the 
amounts of the various pay rolls; however, if there should not 
be an agreement as to the amount involved, an auditor will be 
appointed in order that there may be an accurate report made as 
to the amount of pay rolls and as to the number of employees, 
including executive officers and office men, in accordance with 
the terms of the policies. 


———————- e@® EE 


SUPREME COURT OF NEW YORK. 
APPELLATE TERM. 


GRAF 
vs. 
NATIONAL SURETY CO. or New Yorx.* 


THEFT INSURANCE—CHANGING CIRCUMSTANCES OF RISK. 


Within a policy insuring against loss by burglary or theft the property 
in a dwelling, conditioned to be void if, without insurer’s written con- 


* Decision rendered, Jan. 5,1911. 126 N.Y. Supp. 616. 
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sent, the conditions or circumstances of the risk are changed, the 
making of extensive repairs and alterations of the house, requiring 
a long time for their completion, and involving the presence of 
numerous workmen throughout the house, materially changes the 
circumstances as to the risk of theft. 


[For other cases, see Insurance, Dec. Dig. § 333.] 
Gavegan, J., dissenting. 


Appeal from Municipal Court, Borough of Manhattan, Fifth 
District. 

Action by Joseph L. Graf against the National Surety Com- 
pany of New York. From a judgment for plaintiff, defendant 
appeals. Reversed, and new trial ordered. 


Argued before Giegerich, Brady, and Gavegan, JJ. 
JosepH T. Macee, for Appellant. 


Ros—ENTHAL & STECKLER (David Steckler, of counsel), for 
Respondent. 


GIEGERICH, J. 
The action is to recover upon a policy of insurance against 
loss by burglary, theft, or larceny. The plaintiff, with his family, 
occupied a four-story and basement dwelling house in the borough 
of Manhattan, New York City, the premises covered by the policy. 
In the month of April, 1909, they went to Europe, leaving three 
servants in charge of the house. They returned in the following 


July. On August 14th of the same year, the plaintiff and his wife 
went to Asbury Park. Before leaving the house the wife wrapped 
her fur coat in a bath robe, and hung it, so wrapped, in a closet 
in her bedroom, locking the door of the closet, but leaving the 
key in the door. On her return from Asbury Park, on August 
19th, she found. the closet open, the bath robe on the floor, and 
the coat missing. She made an exclamation of surprise, immedi- 
ately called a painter, who was working in the house, and told him 
of the loss, and at once called her husband on the telephone and 
communicated the fact to him. 

The policy contained a provision that it should be void if the 
conditions or circumstances of the risk were changed without the 
written consent of the defendant, indorsed on the policy, and the 
principal defense was that the policy had been avoided by such 
a change. This is the only defense that requires consideration 
here, for we are not impressed by the further contention by 
counsel for the defendant that there is no evidence of theft. The 
clause relating to such proof, cited in his brief, does not appear 
in the policy. 

It was shown at the trial that, very extensive alterations and 
repairs had been made to the premises in question during the 
period covered by the policy and prior to the time when the 
family left for Asbury Park. If, therefore, the policy was thereby 
avoided, it had ceased to be binding upon the defendant company 
at the time when the loss happened. It is apparent from the 
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testimony that the work involved in the repairs and alterations of 
the house extended over a considerable period of time, beginning 
while the plaintiff and his wife were in Europe, and being still 
in progress when they left for Asbury Park. The whole house 
was apparently newly floored and decorated, and there were 
eight or nine workmen engaged in the work. The nature and 
extent of the work done can be seen from extracts from the 
plaintiff’s testimony : : 

“Q. Now, at the time there were some repairs being made to 
your house? A. I had the whole house overhauled. Q. What 
was the extent of this overhauling? A. I had the house frescoed 
and painted. Q. On the walls and ceilings? A. From top to 
bottom. I had new floorings put in through the whole house. 
Q. And that work was going on during that week? A. Yes, 
sir. Q. And the work was going on during your absence? A. 
Yes, sir. * * * Q. When did these renovations you have spoken 
about begin? A. They began when we came back from Europe. 
In fact, we got ready for what they call the preliminary work, 
cleaning room after room, before we came back from Europe, and 
when I and my wife came back the real work began. * * * 
Q. Immediately afterwards the workmen began their work there? 
A. Mr. Fuchs had charge throughout the house when I went 
to Europe. Q. He was what? A. ‘The painter and decorater. 
Q. There was painting and decorating of the entire building? 
A. The whole house was fixedup. * * * Q. A general over- 
hauling of the entire building? A. Yes, sir. * * * Q. Were 
the painters at work in all the rooms of the house? Did you have 
all the rooms of the house fixed up? A. Yes, sir; the whole 
house.” 

The plaintiff further testified that he had not given notice to 
the defendant of the fact that any of this work was being done 
because, in answer to his inquiry, his insurance broker had told 
him that it was not necessary to give such notice. The defendant 
offered no evidence. Both sides moved for the direction of a 
verdict, whereupon the trial judge discharged the jury and 
reserved decision. He later gave judgment for the plaintiff. 

If effect is to be given to the express agreement of the parties, 
as stated in the policy, the judgment must be reversed. It certainly 
cannot be held that repairs and alterations of the house, of the 
extent here described, requiring a long period of time for their 
completion, and involving the presence of numerous workmen 
throughout the house, did not materially change the circumstances 
of one of the risks insured against, namely, the risk of theft. 
Under the policy, the defendant company was entitled to notice of 
such a change in the circumstances affecting the risk, and to an 
opportunity to say whether or not it would continue to carry it. 

The judgment should therefore be reversed, and a new trial 
ordered, with costs to the appellant to abide the event. 


Brady, J., concurs. Gavegan, J., dissents. 





Illinois Surety Co. vs. Hildebrand. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


ILLINOIS SURETY CO. 
Us. 


HILDEBRAND 


PREMIUMS—ACTION FOR PREMIUMS. 


The defendant signed an agreement to pay premiums of a bond given 
by the plaintiff as surety for the performance of a contract made by 
the defendant with the city: “One thousand ($1,000) and five hun- 
dred ($500) dollars annually thereafter ($1,000) per annum in ad- 
vance.” The agregment further provided that if the contract ran 
over one year the premium should be prorated at the rate of $500 per 
annum. Held, that defendant’s liability was to pay $1,000 on the 
execution of the bond, and that there was no further liability for 
premiums until the contract with the city had run for one year, and 
that further premiums were to be paid at the end of each subsequent 
vear at the rate of $500, or at the termination of defendant’s con- 
tract with the city before the end of a yearly period the premium was 
to be prorated at the rate of $500 per year for such part of the year 
as the contract should have continued. 


{For other cases, see Insurance, Dec. Dig. § 186.] 


PREMIUMS—ACTIONS ‘FOR PREMIUMS—PLEADINGS. 


Where the defendant was sued by a surety company for premiums upon 
a surety bond given by the surety company to secure performance by 
defendant of his contract with the city, a premium being due one year 
from the execution of the bond, and the plaintiff did not plead that 
defendant’s contract with the city had run more than a year, but 
was permitted to give proof on that point over defendant’s objection, 
and without any amendment of the complaint, it is reversible error. 


{For other cases, see Insurance, Dec. Dig. § 188.] 


Appeal from City Court of New York Trial Term. 

Action by the Illinois Surety Company against George Hilde- 
brand. From a judgment for plaintiff upon a directed verdict, the 
defendant appeals. Reversed. 


Argued before Giegerich, Brady, and Gavegan, JJ. 


M. Cary LEvINE, for Appellant. 

Wray & CALLAGHAN (Stephen Callaghan and Nelson L. Keach, 
of counsel), for Respondent. 

GIEGERICH, J. 

Plaintiff sues upon an agreement for the payment of premiums 
upon a bond which the plaintiff signed as surety for the defendant 
for the performance of a contract made by the latter with the 
city of New York. A copy of the agreement was annexed to the 


% Decision rendered, Jan. 5,1911. 126 N. Y. Supp. 651. 
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“complaint. It was executed on April 9, 1908, evidently upon a 
printed blank form, and the provisions for the payment of the 
premiums are as follows: 


“TI do hereby covenant and agree to pay the premium or fees 
agreed upon, namely, one thousand ($1,000) and five hundred 
($500) dollars annually thereafter ($1,000) per annum in 
advance.” 


A further provision of the agreement is as follows: 


“If contract runs over one year the premium is to be prorated 
at the rate of $500 per annum.” 


It is apparent from the context of the agreement that the 
contract referred to in the clause last quoted is the contract 
between the defendant and the city of New York, and not the 
contract between the defendant and the surgty company. 


The language of the agreement upon which the action is 
brought is quite ambiguous and uncertain; but, no evidence 
having been offered to explain it, I think the court was bound 
to interpret it as meaning that $1,000 was to be paid on the execu- 
tion of the bond, but that there should be no further liability for 
premiums until the contract between the defendant and the city, 
for the performance of which the plaintiff was surety, had run for 
one year, and that further premiums were to be paid at the end 
of each subsequent year at the rate of $500 per annum or at the 
termination of the contract within the second or any subsequent 
year at the same rate per annum for such part of the year as the 
contract should continue. No provision being made for the pay- 
ment in advance of any but the first premium, and the contract 
containing the provision for prorating of subsequent premiums, 
it follows that the defendant could not be required to pay any- 
thing in advance at the commencement of the second or any 
subsequent year because the amount for which he might prove 
to be liable under the agreement could not then be ascertained, 
and he certainly could not be required to pay any greater sum, 
depending upon the plaintiff to return the excess, in the absence 
of a clear agreement to that effect. 


The plaintiff did not plead that the defendant’s contract with 
the city had run more than the one year. At the opening of the 
case the defendant moved to dimiss the complaint upon this 
ground, and when the plaintiff rested the motion was renewed 
upon the ground that there was no allegation nor proof of this 
fact. Nevertheless, the motion was again denied, and the plaintiff 
was permitted to reopen and to give such proof over the defend- 
ant’s objection and without any amendment to the complaint. 


For this error the judgment and order must be reversed, and 
a new trial ordered, with costs to the appellant to abide the event. 


Judgment and order reversed, and new trial ordered, with costs 
to the appellant to abide the event. All concur. 





Misc.] Fidtlity & Casualty Co. vs. Hart. 


FIDELITY & CASUALTY CO OF NEW YORK 
VS. HART.* 


(Court of Appeals of Kentucky.) 


ACCIDENT POLICY—INSTRUCTIONS—NOTICE. 


An accident policy provided that if the assured should contract any disease 
which, within a year, should result in permanent paralysis of one hand 
and one foot, and on account thereof assured should be permanently 
unable to engage in any work or occupation for wages or profit, in- 
surer would pay $2,500 in lieu of other indemnity on the filing of 
satisfactory proofs of the continuance for 52 consecutive weeks of such 
paralysis. Another paragraph required that written notice as early as 
might be reasonably possible be given insurer of the disablity for 
which any claim was to be made, with full particulars etc. and that 
affirmative preliminary proof of paralysis must also be furnished 
within 14 months of the beginning of total paralysis. Held that, to en- 
title assured to a benefit for paralysis, it must have caused him to 
entirely lose the use of one hand and one foot, and have rendered 
him permanently unable to engage in any work ‘or occupation 
for wages or profit, and such conditions must have continued for at 
least 52 consecutive weeks; but that there need not have been total 
paralysis of the limbs mentioned in the beginning so long as within a 
period of 52 weeks from the beginning it resulted in such total paral- 
ysis, and that condition became permanent. 


{For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.] 
ACCIDENT INSURANCE—NOTICE. 


In case of paralysis assured was required under such policy to give two 
notices—the first for “affirmative and preliminary proof” within 2 
months of a certain stage of the disease, and the second for “affirm- 
ative final proof” within 14 months after the same event —but such 
notices were not required within 2 and 14 months, respectively, of the 
‘beginning of the paralysis, but only from the date the paralysis became 
so severe as to have wholly incapacitated assured from labor and 
caused the entire loss of the use of two limbs which was essential to 
the creation of the liability therefor under the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.] 


POLICY—CONSTRUCTIONS. 


Where an insurance policy is susceptible of two or more constructions, 
the one most favorable to assured must be adopted. 


{For other cases, see Insurance, Cent. Dig. §§ 294-298; Dec. Dig. § 146.] 


FINAL PROOFS—WAIVER. 


Final proof of disability under an accident policy were waived by the 
insurer’s denial of all liability when the initial notice provided for 
was given to it. 


{For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.] 
* Decision rendered, Feb. 2, 1911. 133 S. W. Rep. 996. 








636 Insurance Law Journal Vol. 40. [Mar., 1911. 


HART VS. AMERICAN FIDELITY CO.* 
(Supreme Court of New York, Appellate Term.) 


BURGLARY INSURANCE—ACTION ON POLICY—SUFFICIENCY 
OF EVIDENCE. 


In an action on a policy insuring plaintiff against loss of an earring from 
burglary, theft, or larceny, evidence held not to prove larceny of the 
earring, but, at most, only the loss thereof. 


[For other cases, see Insurance, Dec. Dig. § 665.] 


[For other eases, see Indictment and Information, Cent. Dig. §§ 185, 192; 
Dec. Dig. §§ 63, 70.] 


* Decision rendered, Jan. 5, 1911. 126 N. Y. Supp. 626. 


OKLAHOMA FARMERS’ MUTUAL INDEMNITY ASS’N 
VS. SUTTON.* 
(Supreme Court of Oklahoma.) 


MUTUAL INSURANCE—JUDGMENT—SUFFICIENCY. 


O. Co. insured S. for a term of years, beginning on the 17th of May, 


1906, in consideration of a certain premium paid to it by S.; 
compan 


said 
article 


being a mutual insurance company existing by virtue of 

, ¢. 43, Wilson’s Rev. & Ann. St. 1903. A general verdict was 

returned in favor of the assured, and judgment rendered thereon 
against the company for the recovery of said sum. Held, under this 
record, not to be error. 

[For other cases, see Insurance, Dec. Dig. § 672.] 


* Decision rendered, Nov. 16, 1910. 112 Pac. Rep. 996. Sylabus by the Court. 








Ives vs. Buffalo Ry. Co. 


COURT OF APPEALS OF NEW YORK. 


EARL IVES, Respondent, 
vs. 
BUFFALO RAILWAY COMPANY, Appellant.* 


All economic, philosophical and moral theories as to the obligations 
of employers to those in their employ must, under our form of 
government, be subordinated to the fundamental question, 
whether such theories, when incorporated in statutes, are con- 
sistent with the State and Federal Constitutions. A statute im- 
posing restrictions on peculiarly hazardous emp’oyments is not 
unconstitutional or class legislation. 


The common law doctrines of “fellow servant” and “contributory neg- 
ligence” may be modified by legislation, but the doctrine of as- 
sumption of risk by the employee is controlled by the provisions 
of the Constiution. 


Chapter 679 of the Laws of 1910, which makes an employer liable for 
injury to an employee not chargeable to the fault of the employer, 
is a violation of the Constitution forbidding the taking of property 
without due process of law. 

So far as the statute merely creates new remedies in addition to those 
which existed before, it is not invalid. But the state cannot, under 
the guise of such remedies, deprive the citizen of the protection 
guaranteed him by the Constitution. 


No employer can be made liable for an injury to an employee insepa- 
rable from his work, and which the employer was powerless to 
prevent. 

The police power of the state may not be invoked to invade the prop- 
erty and liberty of citizens and hamper them in the pursuit of a 
legitimate business, unless its operation tends to prevent some 
offense or evil, or to preserve the public welfare. ~ 


Where, as in case of corporations, the Legislature may absolutely 
prohibit, it may also control, but in a lawful industry open to all, 
the right of governmental control is subject to such reasonable 
enactments as are designed to conserve health, safety, comfort, 
morals, peace and order. 


Appeal from a judgment of the Appellate Division of the Supreme 
Court, in the Fourth Department, which affirmed a final judgment in favor 
of the plaintiff entered upon a decision at Special Term sustaining a 
demurrer to the defenses pleaded in the answer. 

This is an action brought by an employee against his employer to 
recover compensation under article 14a of the Labor Law, being chapter 674 
of the Laws of 1910, entitled “An Act to amend the Labor Law in relation 
to workmen’s compensation in certain dangerous employments.” 

The complaint alleges, in substance, that on the 2d day of April, 1910, 
while the plaintiff was engaged in his work as a switchman on defendant’s 
steam railroad, he was injured solely by reason of a necessary risk or 
danger of his employment; that at the time of the commencement of the 
action he had been totally incapacitated for labor for a period of three 
weeks, and that such incapacity would continue for four weeks longer, and 
demands judgment for compensation in accordance with the provisions of 


* Decision rendered, Mar. 24, 1911. N. Y. Law Journal, Vol. XLV., No. 2, p. 23. Syl- 
labus by the Editor of the Insurance Law Journal. 


L—Vol. XL.—41. 
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said act for a period of five weeks. The answer, after admitting all the 
allegations of the complaint, pleaded as a defense the unconstitutionality of 
article 14a of the Labor Law, upon the ground that it contravenes certain 
provisions of the Federal and State constitutions. The plaintiff demurred 
to this defense on the ground that it was insufficient in law upon the face 
thereof. The issue of law thus presented was tried at Special Term, where 
the demurrer was sustained. Final judgment was entered upon this decision, 
and the defendant appealed to the Appellate Division, where the judgment 
was affirmed by a divided court. 

This statute, which has been added to the Labor Law, is known as 
article 14a thereof, and consists of twelve sections, which we quote in full, 
and the question presented upon this appeal is whether it is repugnant to 
any of the provisions of the Federal and State constitutions invoked by the 
defendant. 

“WorRKMAN’S COMPENSATION IN CERTAIN DANGEROUS EMPLOYMENTS. 

“Section 215. Application of article—This article shall apply only to 
workmen engaged in manual or mechanical labor in the following employ- 
ments, each of which is hereby determined to be especially dangerous, in 
which from the nature, conditions or means of prosecution of the work 
therein, extraordinary risks to the life and limb of workmen engaged 
therein are inherent, necessary or substantially unavoidable, and as to each 
of which employments it is deemed necessary to establish a new system of 
compensation for accidents to workmen. 

The erection or demolition of any bridge or building in which 
there is, or in which the plans and specifications require, iron or steel 
framework. 

“2. The operation of elevators, elevating machines or derricks or hoist- 
ing apparatus used within or on the outside of any bridge or building for 
the conveying of materials in connection with the erection or demolition of 
such bridge or building. 

“3. Work on scaffolds of any kind elevated twenty feet or more above 
the ground, water or floor beneath in the erection, construction, painting, 
alteration or repair of buildings, bridges or structures. 

“4. Construction, operation, alteration or repair of wires, cables, 
switchboards or apparatus charged with electric currents. 

“s. All work necessitating dangerous proximity to gunpowder, blasting 
powder , dynamite or any other explosives, where the same are used as 
instrumentalities of the industry. 

“6. The operation on steam railroads of locomotives, engines, trains, 
motors or cars propelled by gravity or steam, electricity or other mechanical 
power, or the construction or repair of steam railroad tracks and roadbeds 
over which such locomotives, engines, trains, motors or cars are operated. 

“7 The construction of tunnels and subways. 

“8. All work carried on under compressed air. 

“Sec. 216. Definitions—The words ‘employer,’ ‘workman’ and ‘em- 
ployment,’ or their plurals, used in this article, shall be construed to apply 
to all the employments above described. 

“Sec. 217. Basis of liability—If, in the course of any of the employ- 
ments above described, personal injury by accident arising out of and in 
the course of the employment after this article takes effect is caused to any 
workman employed therein, in whole or in part, or the damage or injury 
—_ thereby is in whole or part contributed to by 

A necessary risk or danger of the employment or one inherent in 
the cau thereof; or 

“b. Failure of the employer of such workmen or any of his or its 
officers, agents or employees to exercise due care or to comply with any law 
affecting such employment; then such employer shall, subject as hereinafter 
mentioned, be liable to pay compensation at the rates set out in section two 
hundred and nineteen-a of this title; provided that the employer shall not 
be liable in respect of any injury which does not disable the workman for 
a period of at least two weeks from earning full wages at the work at 
which he was employed, and provided that the employer shall not be liable 
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in respect of any injury to the workman which is caused in whole or in part 
by the serious and willful misconduct of the workman. 

“Sec. 218 Rights of action not affected—The right of action for 
damages caused by any such injury, at common law or under any statute 
in force on January one, nineteen hundred and ten, shall not be affected by 
this article, and every existing right of action for negligence or to recover 
damages for injuries resulting in death is continued, and nothing in this 
article shall be construed as limiting such right of action, but in case 
the injured workman, or in event of his death his executor or administrator 
shall avail himself of this article, either by accepting any compensation 
hereunder in accordance with section two hundred and nineteen-a hereof, 
or by beginning proceedings therefor in any manner on account of any 
such injury, he shall be barred from recovery in and deemed thereby to 
have released every other action at common law or under any other 
statute on account of the same injury after this article takes effect. In 
case after such injury the workman, or in the event of his death his 
executor or administrator, shall commence any action at common law or 
under any statute other than this article against the employer therefor he 
shall be barred from all benefit of this article in regard thereto. 

“Sec. 219. Notice of Accident—No proceedings for compensation under 
this article shall be maintained unless notice of the accident as hereinafter 
provided has been given to the employer as soon as practicable after the 
happening thereof and before the workman has voluntarily left the employ- 
ment in which he was injured, and during such disability, but no want 
or defect or inaccuracy of a notice shall be a bar to the maintenance of 
proceedings unless the employer proves that he is prejudiced by such want, 
defect or inaccuracy. Notice of the accident shall state the name and 
address of the workman injured, the date and place of the accident, and in 
simple language the physical cause thereof, if known. The notice may be 
served personally or by sending it by mail in a registered letter addressed 
to the employer at his last known residence or place of business. 

“Sec. 219-a. Scale of Compensation.—The amount of compensation shall 
be in case death results from injury: 

“a. 1f the workman leaves a widow or next of kin at the time of his 
death wholly dependent on his earnings, a sum equal to twelve hundred 
times the daily earnings of such workman at the rate at which he was being 
paid by such employer at the time of the injury subject as hereinafter 
provided, and in no event more than three thousand dollars. Any weekly 
payments made under this article shall be deducted in ascertaining such 
amount. 

“b, If such widow or next of kin at the time of his death are in part 
only dependent upon his earnings, such proportionate sum not exceeding 
that provided in subdivision a as may be determined according to the 
injury to such dependents. 

“c. If he leave no dependents, the reasonable expenses of his medical 
attendance and burial, not exceeding one hundred dollars. 

“Whatever sum may be determined to be payable under this article 
in cases of death of the injured workman shall be paid to his legal 
representative for the benefit of such dependents, or if he leaves no such 
dependents, for the benefit of the persons to whom the expenses of medical 
attendance and burial are due. 

“2. Where total or partial incapacity for work at any gainful employ- 
ment results to the workman from the injury a weekly payment commencing 
at the end of the second week after the injury and continuing during 
such incapacity, subject as herein provided, equal to 50 per centum of his 
average weekly earnings when at work on full time during the preceding 
year during which he shall have been in the employment of the same 
employer, or if he shall have been in the employment of the same employer 
for less than a year, then a weekly payment of not exceeding three times 
the average daily earnings on full time for such less period. In fixing 
the amount of the weekly payment regard shall be had to the difference 
between the amount of the average earnings of the workman before the 
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accident and the average amount he is able to earn thereafter as wages in 
the same employment or otherwise. In fixing the amount of the weekly 
payment regard shall be had to any payment, allowance or benefit which the 
workman may have received from the employer during the period of his 
incapacity, and in the case of partial incapacity the weekly payment shall in 
no case exceed the difference between the amount of the average weekly 
earnings of the workman before the accident and the average weekly amount 
which he is earning or is able to earn in the same employment or otherwise 
after the accident, but shall amount to one-half of such difference. /n no 
event shall any compensation paid under this article exceed the damage 
suffered, nor shall any weekly payment payable under this article in any 
event exceed ten dollars a week or extend over more than eight years from 
the date of the accident. 


“Sec. 219-b. Medical Examinations—Any workman entitled to receive 
weekly payments under this article is required, if requested by the employer, 
to submit himself for examination by a duly qualified medical practitioner 
or surgeon provided and paid for by the employer, at a time and place 
reasonably convenient for the workman, within three weeks after the injury, 
and thereafter at intervals not oftener than once in six weeks. If the 
workman refuses to submit to such examination or obstructs the same his 
right to weekly payments shall be suspended until such examination has 
taken place, and no compensation shall be payable during or for account 
of such period. 


“Sec. 219-c. Incompetency of Workman.—In case an injured workman 
shall be mentally incompetent at the time when any right or privilege 
accrues to him under this article, a committee or guardian of the incom- 
petent appointed pursuant to law may, on behalf of such incom- 
petent, claim and exercise any such right or privilege with the same force 
and effect as if the workman himself had been competent and had claimed 
or exercised any such right or privilege, and no limitation of time in this 
article provided for shall run so long as said incompetent workman has 
no committee or guardian. 


“Sec. 219-d. Settlement of Disputes——Any question which may arise 
under this act shall he determined either by agreement or by arbitration, 
as provided in the Code of Civil Procedure,,or by an action at law as 
herein provided. In case the employer fail to make compensation as herein 
provided, the injured workman, or his committee or guardian, if such 
be appointed, or his executor or administrator, may then bring an action 
to recover compensation under this article in any court having jurisdiction 
thereof, or in any court which would have had jusrisdiction of an action 
for recovery of damages for negligence for the same injury between the 
same parties. This article, however, shall not be construed as extending 
the jurisdiction of any such court to award judgment for 
an amount greater than now allowed by law. Such action shall be 
conducted in the same manner as actions at law for the recovery of 
damages for negligence. ‘The judgment in such action, if in favor of 
the plaintiff, shall be for a sum equal to the amount of payments 
then due and prospectively due under this article. Such action must be 
commenced within six months after the happening of the accident, or in 
case of the death of the workman by such accident within six months 
after the appointment of his legal representative in this State, or in the 
event of his physical incapacity within six months after the removal 
thereof, or in the event of weekly payments by the employer here- 
under within six months after such payments have ceased. In such 
action by an executor or administrator the judgment may provide 
the proportions of the award or the costs to be distributed to or 
between the several dependents. If such determination is not made it shall 
be determined by the Surrogate’s Court in which such executor or adminis- 
trator is appointed, in accordance with this article, on petition of any party 
interested on such notice as such court may direct. 


“Sec. 219-e. Preferences and Exceptions—Any person entitled to 
weekly payments under this article against any employer shall have the 
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same preferential claim therefor against the assets of the employer as 
allowed by law for a claim by such person against such employer for unpaid 
wages or personal services. Weekly payments due under this article shall 
not be assignable or subject to levy, execution or attachment. 


“Sec. 219-f. Attorney’s Liens.—No claim of an attorney at law for any 
contingent interest in any recovery under this article for services in secur- 
ing such recovery or for disbursements shall be an enforcible lien on such 
recovery unless the amount of the same be approved in writing by a justice 
of the Supreme Court or, in case the same be tried in any court, by the 
justice presiding at such trial. 


“Sec. 219-g. Liability of Principal Contractors—If an employer who 
shall be the principal enters into a contract with an independent contractor 
to do part of such employer’s work, or if such contractor enters into a 
contract with a subcontractor to do all or any part of the work comprised 
in such contractor’s contract with the employer, the said principal shall 
be liable to pay to any workman employed in the execution of the work any 
compensation under this article which he would have been liable to pay 1f 
that workman had been immediately employed by him; and where com- 
pensation is claimed from or proceedings are taken against the principal, 
then, in the application of this article, references to the principal shall be 
substituted for references to the employer, except that the amount of 
compensation shall be calculated with reference to the earnings of the 
workmen under the contractor or employer by whom he is immediately 
employed. Where such principal is liable to pay compensation he shall be 
entitled to be indemnified by any person who would have been liable to pay 
compensation to the workman independently of this section. Nothing in 
this section shall be construed as preventing a workman from recovering 
compensation under this article from the contractor or subcontractor, 
instead of the principal; nor shall this section apply in any case where 
the accident shall occur elsewhere than on, or in, or about the premises 
on which the principal has undertaken to execute the work or which are 
otherwise under his control or management.” 


Louts MARSHALL and CuHares B. Sears, for Appellant. 
Tuomas C. Burke, for Respondent. 

JosepH P. Corton, Jr., of Counsel for the Commission. 
Everett P. WHEELER, Jntervener for National Civic Federation. 


WERNER, J. 

In 1909 the Legislature passed a law (chap. 518) providing for a com- 
mission of fourteen persons, six of whom were to be appointed by the 
governor, three by the president of the Senate from the Senate, and five 
by the Speaker of the Assembly from the Assembly, “to make inquiry, 
examination and investigation into the working of the law in the State of 
New York relative to the liability of employers to employees for industrial 
accidents, and into the comparative efficiency, cost, justice, merits and 
defects of the laws of other industrial States and countries relative to the 
same subject, and as to the causes of the accidents to employees.” The act 
contained other provisions germane to the subject and provided for a full 
and final report to the Legislature of 1910, if practicable, and if not prac- 
ticable, then to the Legislature of 1911, with such recommendations for 
legislation by bill or otherwise as the commission might deem wise or 
expedient. Such a commission was appointed and promptly organized by 
the election of officers and the appointment of sub-committees, the chairman 
being Senator Wainwright, from whom it has taken the name of the 
“Wainwright Commission,” by which it is popularly known. No word 
of praise could overstate the industry and intelligence of this commission 
in dealing with a subject of such manifold ramifications and of such far- 
reaching importance to the State, to employers and to employees. We 
cannot dwell in detail upon the many excellent features of its comprehensive 
report, because the limitations of time and space must necessarily confine 
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us to such of its aspects as have a necessary relation to the legal questions 
which we are called upon to decide. As the result of its labors the com- 
mission recommended for adoption the bill which, with slight changes, was 
enacted into law by the Legislature of 1910, under the designation of 
Article 14-a of the Labor Law. This act is modeled upon the English 
Workmen’s Compensation Act of 1897, which has since been extended so 
as to cover every kind of occupational injury. Our commission has frankly 
stated in its report that the classification of the industries which will be 
immediately affected by the present statute is only tentative, and that the 
other more extended Classitications will probably be recommended to the 
Legislature for its action. 


The statute, judged by our common-law standards, is plainly revolu- 
tionary. Its central and controlling feature is that every employer who is 
engaged in any of the classified industries shall be liable for any injury 
to a workman arising out of and in the course of the employment by “a 
necessary risk or danger of the employment or one inherent in the sue 
thereof; * * * provided that the employer shall not be liable in respect 
of any injury to the workman which is caused in whole or in part by the 
serious and willful misconduct of the workman.” This rule of liability, 
stated in another form, is that the employer is responsible to the employee 
for every accident in the course of the employment, whether the employer 
is at fault or not, and w hether the employee is at fault or not, except when 
the fault of the employee is so grave as to constitute serious and willful 
misconduct on his part. The radical character of this legislation is at 
once revealed by contrasting it with the rule of the common law, under 
which the employer is liable for injuries to his employee only when the 
employer is guilty of some act or acts of negligence which caused the 
occurrence out of which the injuries arise, and then only when the 
employee is shown to be free from any negligence which contributes to the 
occurrence. The several judicial and statutory modifications of this broad 
rule of the common law we shall further on have occasion to mention. 
Just now our purpose is to present in sharp juxtaposition the fundamentals 
of these two opposing rules, namely, that under the common law an 
employer is liable to his injured employee only when the employer is at 
fault and the employee is free from fault; while under the new statute 
the employer is liable, although not at fault, even when the employee 
is at fault, unless this latter fault amounts to serious and willful miscon- 
duct. The reasons for this departure from our long-established law and 
usage are summarized in the language of the commission as follows 

“First. That the present svstem in New York rests on a basis that is 
economically unwise and unfair, and that in operation it is wasteful, 
uncertain and productive of antagonism between workmen and employers. 

“Second. That it is satisfactory to none and tolerable only to those 
employers and workmen who practically disregard their legal rights and 
obligations, and fairly share the burden of accidents in industries. 

“Third. That the evils of the system are most marked in hazardous 
employments where the trade risk is high and serious accidents frequent. 

“Fourth. That, as a matter of fact, workmen in the dangerous trades 
do not, and practically cannot, provide for themselves adequate accident 
insurance, and therefore the burden of serious accident falls on the work- 
men least able to bear it and brings many of them and their families to 
want.” 

This indictment of the old system is followed by a statement of the 
anticipated benefits under the new statute as follows: “These results can, 
we think, be best avoided by compelling the employer to share the accident 
burden in intrinsically dangerous trades, since by fixing the price of his 
product the shock of the accident may be borne by the community. In 
those employments which have not so great an element of danger, in 
which, speaking generally, there is no such imperative demand for the 
exercise of the police power of the state for the safeguarding of its 
workers from destitution and its consequences, we recommend, as the first 
step in this change of system ‘uch amendment of the present law as will do 
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away with some of its unfairness in theory and practice and increase the 
workman’s chance of recovery under the law. With such changes in the 
law we couple an elective plan of compensation which, if generally adopted, 
will do away with many of the evils of the present system. Its adoption 
will, we believe, be profitable to both employer and employee, and prove to 
be the simplest way for the State to change its system of liability without 
disturbance of industrial conditions. Not the least of the motives moving 
us is the hope that by these means a source of antagonism between 
employer and employed, pregnant with danger for the State, may be elimi- 
nated.” 

This quoted summary of the report of the commission to the Legis- 
lature, which clearly and fairly epitomizes what is more fully set forth 
in the body of the report, is based upon a most voluminous array of 
statistical tables, extracts from the works of philosophical writers and the 
industrial laws of many countries, all of which are designed to show that 
our system of dealing with industrial accidents is economically, morally 
and legally unsound. Under our form of government, however, courts must 
regard all economic, philosophical and moral theories, attractive and desir- 
able though they may be, as subordinate to the primary question whether 
they can be moulded into statutes without infringing upon the letter or 
spirit of our written constitutions. In that respect we are unlike any of 
the countries whose industrial laws are referred to as models for our 
guidance. Practically all of these countries are so-called constitutional 
monarchies in which, as in England, there is no written constitution, and 
the Parliament or law-making body is supreme. In our country the Federal 
and State constitutions are the charters which demark the extent and the 
limitations of legislative power; and while it is true that the rigidity of 
a written constitution may at times prove to be a hindrance to the march 
of progress, yet more often its stability protects the people against the 
frequent and violent fluctuations of that which, for want of a better 
name, we call public opinion. 


With these considerations in mind we turn to the purely legal phases of 
the controversy for the purpose of disposing of some things which are 
incidental to the main question. The new statute, as we have observed, is 
totally at variance with the common-law theory of the employer’s liability. 
Fault on his part is no longer an element of the employee’s right of action. 
This change necessarily and logically carries with it the abrogation of the 
“fellow-servant” doctrine, the “contributory negligence” rule and the law 
relating to the employee’s assumption of risks. There can be no doubt 
that the first two of these are subjects clearly and fully within the scope 
of legislative power, and that as to the third this power is limited to 
some extent by constitutional provisions. 

The “fellow-servant” rule is one of judicial origin ingrafted upon the 
common law for the protection of the master against the consequences of 
negligence in which he has no part. In its early application to simple 
industrial conditions it had the support of both reason and justice. By 
degrees it was extended until it became evident that under the enormous 
expansion and infinite complexity of our modern industrial conditions the 
rule gave opportunity, in many instances, for harsh and technical defenses. 
In recent years it has been much restricted in its application to large 
corporate and industrial enterprises, and still more recently it has been 
modified and, to some extent abolished, by the Labor Law and the 
Employer's Liability Act. 

The law of contributory negligence has the support of reason in any 
system of jurisprudence in which the fault of one is the basis of liability 
for injury to another. Under such a system it is at least logical to hold 
that one who is himself to blame for his injuries should not be permitted 
to entail the consequences upon another who has not been negligent at all, 
or whose negligence would not have caused the injury if the one injured 
had been free from fault. It may be admitted that the reason of the rule 
is often lost sight of in the effort to apply it to a great variety of practical 
conditions, and that its efficacy as a rule of justice is much impaired by 
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the lack of uniformity in its administration. In the admiralty branch of the 
Federal courts, for instance, we have what is known as the rule of com- 
parative negligence, under which, when there is negligence on both sides, it 
is apportioned and a verdict rendered accordingly. In many of the States 
contributory negligence is a defense which must be pleaded and proved by 
the defendant, and in some States it has been entirely abrogated by statute. 
In our own State the plaintiff’s freedom from contributory negligence is an 
essential part of his cause of action, which must be affirmatively established 
by him, except in cases brought by employees under the Labor Law, by 
virtue of which the contributory negligence of an employee is now made 
a defense which must be pleaded and proved by the employer; and under 
the Employer’s Liability Act, which provides that the employee’s con- 
tinuance in his employment after he has knowledge of dangerous conditions 
from which injury may ensue, shall not, as a matter of law, constitute 
contributory negligence. 


Under the common law the employee was also held to have assumed 
the ordinary and obvious risks incident to the employment, as well as the 
special risks arising out of dangerous conditions which were known and 
appreciated by him. ‘This doctrine, too, has been modified by statute so 
that under the Labor Law and the Employers’ Liability Act the employee 
is presumed to have assented to the necessary risks of the occupation or 
employment and no others; and these necessary risks are defined as those 
only which are inherent in the nature of the business and exist after the 
employer has exercised due care in providing for the safety of his 
employees, and has complied with the laws affecting or regulating the 
business or occupation for the greater safety of employees. 

We have said enough to show that the statutory modification of the 
“fellow-servant” rule and the law of “contributory negligence” are clearly 
within the legislative power. These doctrines, for they are nothing more, 
may be regulated or even abolished. ‘This is. true to a limited extent as 
to the assumption of risk by the employee. In the Labor Law and the 
Employers’ Liability Act, which define the risks assumed by the employee, 
there are many provisions which cast upon the employer a great variety 
of duties and burdens unknown to the common law. These can doubtless 
be still further multiplied and extended to the point where they deprive the 
employer of rights guaranteed to him by our constitutions, and there of 
course they must stop, as we shall endeavor to demonstrate later on. 

Passing now to the constitutional objections which are presented 
against the new statute, we will first eliminate those which we regard as 
clearly or probably untenable. The appellant argues and the respondent 
admits that the new statute cannot be upheld under the reserved power of 
the Legislature to alter and amend charters. It is true that the defendant 
in the case at bar is a railroad corporation, but the act applies to eight 
enumerated occupations or industries without regard to the character of 
the employers. They may be corporations, firms or individuals. Nowhere 
in the act is there any reference to corporations. The liability sought to be 
imposed is based upon the nature of the employment and not upon the 
legal status of the employer. It is therefore unnecessary to decide how far 
corporate liability may be extended under the reserved power to alter or 
amend charters, except as that question may be incidentally discussed in 
considering the police power of the State. 

The appellant contends that the classification in this statute of a 
limited number of employments as dangerous is fanciful or arbitrary, and 
is therefore repugnant to that part of the Fourteenth Amendment to the 
Federal Constitution which guarantees to all our citizens the equal pro- 
tection of the laws. Classification for purposes of taxation or of regu- 
lation under the police power is a legislative function with which the 
courts have no right to interfere unless it is so clearly arbitrary or 
unreasonable as to invade some constitutional right. A State may classify 
persons and objects for the purpose of legislation, provided the classification 
is based on proper and justifiable distinctions (St. John vs. New York, 201 
U. S., 633; Missouri Pac. R’y vs. Mackay, 127 U. S., 205; Minn. & St. 
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L. R’y vs. Herrick, 127 U. S., 210; Chicago, K. & W. RR. vs. Pontius, 157 
U. S., 209), and for a purpose within the legislative power. There can be 
no doubt, we think, that all of the occupations enumerated in the statute 
are more or less inherently dangerous to a degree which justifies such 
legislative regulation as is properly within the scope of the police power. 
We need not look for illustration or authority outside of the Labor Law 
to which this new statute has been added. The whole of that law which 
precedes the latest edition is devoted to restrictions and regulations 
imposed upon employers in specified occupations or conditions for the 
conservation of the health, safety and morals of employees. These 
restrictions and regulations do not affect all employers alike in all occu- 
pations, nor are they designed to have that effect. The mandate of the 
Federal Constitution is complied with if all who are in a particular class 
= treated alike (Missouri Pac. R’y vs. Humes, 115 U. S., 512, 523; Barbier 

Connolly, 113 U. S., 27; Soon Hing vs. Crowley, 13 (Uz. 5... 706; 
Stns vs. Ill. Trust & Sav. Bank, 170 U. S., 283, 204; People ex. rel. 
Hatch vs. Reardon, 184 N. Y., 431; People ex rel. Farrington vs. Mensching, 


187 N. Y., 8, 16), and that, we think, is the effect of this classification. 

Another objection urged against the statute is that it violates section 2 
of article 1 of our State Constitution, which provides that “the trial by 
jury in all cases in which it has been heretofore used shall remain inviolate 
forever.” This objection is aimed at the provisions of sections 219-a and 
219-d of the statute, which relate to the “scale of compensation” and 
“settlement of disputes” and has no reference to the fundamental question 
whether the attempt to impose upon the employer a liability when he is 
not at fault constitutes a taking of property without due process of law, 
in other words, the objection which we are now considering bears solely 
upon the question whether the two last mentioned sections of the statute 
deprive the employer of the right to have a jury fix the amount which he 
shall pay when his liability to pay has been determined against him. If 
these provisions relating to compensation are to be construed as definitely 
fixing the amount which an employer must pay in every case where his 
liability is established by the statute, there can be no doubt that they con- 
stitute a legislative usurpation of one of the functions of a common law 
jury. In all cases where there is a right to trial by jury there 
are two elements which necessarily enter into a verdict for 
the plaintiff. 1. The right to recover. 2. The amount of the recovery. 
It is as much the right of a defendant to have a jury assess the damages 
claimed against him as it is to have the question of his liability determined 
by the same body (East. Kingston vs. Towle, 48 N. H., 57; Wadsworth vs. 
Union Pacific R’y, 18 Col., 600; Fairchild vs. Rich, 68 Vt., 202). This 
part of the statute, in its present form, has given rise to conflicting views 
among the members of the court, and since the disposition of the questions 
— it suggests is not necessary to the decision of the case we do not 
ecide it. 


Thus far we have considered only such portions of the statute as we 
deem to be clearly within the legislative power, and one as to which there 
is difference of opinion. This we have done because we desire to present 
no purely technical or hypercritical obstacles to any plan for the beneficent 
reformation of a branch of our jurisprudence in which, it may be conceded, 
reform is a consummation devoutly to be wished. In this spirit we have 
called attention to those features of the new statute which might be upheld 
as consonant with legislative authority under our constitutional limitations 
as well as to the sections upon which we are in doubt. We turn now to 
the two objections which we regard as fatal to its validity. 


This legislation is challenged as void under the Fourteenth Amendment 
to the Federal Constitution and under section 6, article I, of our State con- 
stitution, which guarantee all persons against deprivation of life, liberty or 
property without due process of law. We shall not stop to dwell at length 
upon definitions of “life,” “liberty,” “property” and “due process of law.” 
They are simple and comprehensive in themselves and have been so often 
judicially defined that there can be no misunderstanding as to their meaning. 
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Process of law in its broad sense means law in its regular course of 
administration through courts of justice, and that is but another way of 
saying that every man’s right to life, liberty and property is to be disposed 
of in accordance with those ancient and fundamental principles which were 
in existence when our constitutions were adopted. “Due process of law 
implies the right of the person affected thereby to be present before the 
tribunal which pronounces judgment upon the question of life, liberty or 
property in its most comprehensive sense; to be heard by testimony or 
otherwise, and to have the right of controverting by proof every material 
fact which bears upon the question of right in the matter involved. If 
any question of fact or liability be conclusively presumed against him 
this is not due process of law” (Ziegier vs. S. & N. Ala. RR., 58 Ala., 594). 
Liberty has been authoritatively defined as “the right of one to use his 
faculties in all lawful ways, to live and work where he will, to earn his 
livelihood in any lawful —- and to pursue any lawful trade or avoca- 
tion.” (Matter of Jacobs, 98 N. Y., 98, 106); and the right of property as 
“the right to acquire, possess and enjoy it in any way consistent with the 
equal rights of others and the just exactions and demands of the State” 
(Bertholf vs. O'Reilly, 74 N. Y., 500, 515). The several industries and 
occupations enumerated in the statute before us are concededly lawful 
within any of the numerous definitions which might be referred to, and 
have always been so. They are therefore under the constitutional protec- 
tion. One of the inalienable rights of every citizen is to hold and enjoy his 
property until it is taken from him by due process of law. When our 
constitutions were adopted it was the law of the land that no man who was 
without fault or negligence could be held liable in damages for injuries 
sustained by another. That is still the law, except as to the employers 
enumerated in the new statute, and as to them it provides that they shall 
be liable to their employees for personal injury by accident to any workman 
arising out of and in the course of the employment which is caused in 
whole or in part or is contributed to by a necessary risk or danger of the 
employment, or one inherent in the nature thereof, except that there shall be 
no liability in any case where the injury is caused in whole or in part by 
the serious and willful misconduct of the injured workman. It is conceded 
that this is a liability unknown to the common law, and we think it plainly 
constitutes a deprivation of liberty and property under the Federal and 
State constitutions, unless its imposition can be justified under the police 
power, which will be discussed under a separate head. In arriving at this 
conclusion we do not overlook the cogent economic and sociological argu- 
ments which are urged in support of the statute. There can be no doubt as 
to the theory of this law. It is based upon the proposition that the inherent 
risks of an employment should in justice be placed upon the shoulders of 
the employer, who can protect himself against loss by insurance and by 
such an addition to the price of his wares as to cast the burden ultimately 
upon the consumer; that indemnity to an injured employee should be as 
much a charge upon the business as the cost of replacing or repairing 
disabled or defective machinery, appliances or tools; that, under our 
present system, the loss falls immediately upon the employee, who is 
almost invariably unable to bear it, and ultimately upon the community, 
which is taxed for the support of the indigent; and that our present system 
is uncertain, unscientific and wasteful and fosters a spirit of antagonism 
between emplover and employee which it is to the interests of the State 
to remove. We have already admitted the strength of this appeal to a 
recognized and widely prevalent sentiment, but we think it is an appeal 
which must be made to the people and not to the courts. The right of 
property rests not upon philosophical or scientific speculations, nor upon 
the commendable impulses of benevolence or charity, nor yet upon the 
dictates of natural justice. The right has its foundation in the fundamental 
law. That can be changed by the people, but not by legislatures. In a 
government like ours theories of public good or necessity are often so 
plausible or sound as to command popular approval, but courts are not 
permitted to forget that the law is the only chart by which the ship of 
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state is to be guided. Law as used in this sense means the basic law and not 
the very act of legislation which deprives the citizen of his rights, privileges 
or property. Any other view would lead to the absurdity that the con- 
stitutions protect only those rights which the legislatures do not take 
away. If such economic and sociologic arguments as are here advanced in 
support of this statute can be allowed to subvert the fundamental idea of 
property, then there is no private right entirely safe, because there is no 
limitation upon the absolute discretion of legislatures, and the guarantees 
of the constitution are a mere waste of words (Wynehamer vs. People, 
13 N. Y., 378; Taylor vs. Porter, 4 Hill, 140, 145; Norman vs. Heist, 5 
Watts & Serg., 193; Hake vs. Henderson, 4 Div., 15). As stated by Judge 
Comstock in the case of Wynehamer vs. People, “these constitutional safe- 
guards, in all cases specially enacted to take away and destroy existing 
rights, but require a judicial investigation, not to be governed by a law 
confined to the question whether, under the pre-existing rule of conduct, 
the right in controversy has been lawfully acquired and is lawfully 
possessed” (p. 395). If the argument in support of this statute is sound, 
we do not see why it cannot logically be carried much further. Poverty 
and misfortune from every cause are detrimental to the State. It would 
probably conduce to the welfare of all concerned if there could be a more 
equal distribution of wealth. Many persons have much more property 
than they can use to advantage and many more find it impossible to get 
the means for a comfortable existence. If the Legislature can say to an 
employer, “you must compensate your employee for an injury not caused by 
you or your fault,” why can it not go further and say to the man of wealth, 
“vou have more property than you need and your neighbor is so poor that 
he can barely subsist; in the interest of natural justice you must divide with 
your neighbor so that he and his dependents shall not become a charge 
upon the State?” The argument that the risk to an employee should be 
borne by the employer, because it is inherent in the employment, may be 
economically sound, but it is at war with the legal principle that no employer 
can be compelled to assume a risk which is inseparable from the work 
of the employee, and which may exist in spite of a degree of care by the 
employer far greater than may be exacted by the most drastic law. If 
it is competent to impose upon an employer who has omitted no legal duty 
and has committed no wrong a liability based solely upon a legislative 
fiat that his business is inherently dangerous, it is equally competent to visit 
upon him a special tax for the support of hospitals and other charitable 
institutions, upon the theory that they are devoted largely to the alleviation 
of ills primarily due to his business. In its final and simple analysis that 
is taking the property of A and giving it to B, and that cannot be done 
under our constitutions. Practical and simple illustrations of the extent 
to which this theory of liability might be carried could 
be multiplied ad infinitum, and many will readily occur to the thoughful 
reader. There is, of course, in this country no direct legal 
authority upon the subject of the liability, sought to be imposed by this 
statute, for the theory is not merely new in our system of jurisprudence, 
but plainly antagonistic to its basic idea. The English authorities are of 
no assistance to us, because in the king’s courts the decrees of the par- 
liament are the supreme law of the land, although they are interesting in 
their disclosures of the paternalism which logically results from a universal 
employers’ liability based solely upon the relation of employer and 
employee, and not upon fault in the employer. There are a few American 
cases, however, which clearly state the legal principle which, we think, is 
applicable to the case at bar, and with a brief reference to them we shall 
close this branch of the discussion. In the nitroglycerine case (Parrot 
vs. Wells, Fargo & Co., 15 Wall., 524) the plaintiff, who was the common 
landlord of the defendants and other tenants, sought to hold the defend- 
ants liable for damages occasioned to the premises occupied by the other 
tenants by an explosion of nitroglycerine which had been delivered to the 
defendants as common carriers for shipment. It appeared that the defend- 
ants were innocently ignorant of the contents of the packages containing 
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the dangerous explosives, and that they were guilty of no negligence in 
receiving or handling them. Upon these facts the Federal Supreme Court 
held that it was a case of unavoidable accident for which no one was 
legally responsible. In Ohio & Mississippi R’y vs. Lackey (78 IIL, 55) the 
question was whether the railroad company was liable under a statute 
which provided that “every railroad company running cars within this 
State shall be liable for all the expense of the coroner and his inquest and 
the burial of all persons who may die on the cars or who may be killed 
by collision or other accident occurring to such cars, or otherwise.” In 
speaking of the effect of that section of the law Mr. Justice Breese 
observed: “An examination of the section will show that no default or 
negligence of any kind need be established against the railroad company, 
but they are mulcted in heavy charges, if, notwithstanding all their care 
and caution, a death should occur on one of their cars, no matter how 
caused, even if by the party’s own hand. Running of trains by these 
corporations is lawful and of great public benefit. It is not claimed that 
the liability attaches for the violation of any law, the omission of any 
duty or the want of proper care or skill in running their trains. The 
penalty is not aimed at anything of this kind. We say penalty, for it 
is in the nature of a penalty, and there is a constitutional inhibition against 
imposing penalties where no law has been violated or duty yeglected. 
Neither is pretended in this case nor are they in contemplation of the 
statute. A passenger on a train dies from sickness. He is a man of 
wealth. Why should his burial expenses be charged to the railroad com- 
pany? There is neither reason nor justice in it; and if he be poor, having 
not the means for a decent burial, the general law makes ample provision 
for such cases.” To the same effect are the numerous cases arising under 
statutes passed by different States imposing upon railroad corporations 
absolute liability for killing or injuring upon their rights of way horses, 
cattle, &c., by running over them, in which this liability was held to consti- 
tute a deprivation of property without due process of law (Jensen vs. 
Union Pacific R’y, 6 Utah, 253; Ziegler vs. South & North Alabama R’y, 
58 Ala., 504; Birmingham R’y vs. Parsons, 100 Ala., 662; Billingery vs. 
Montana Union R’y, 8 Mont., 271; Schenk vs. Union Pacific R’y, 5 Wyo., 
430; Cottrell vs. Union Pacific R’y, 2 Wyo., 540). 

A different interprete.ion has been given to statutes imposing upon 
railroad corporations the duty to fence their rights of way, under which the 
liability is imposed for failure to ‘obey the command of the statutes 
(Quackenbush vs. Wis, R’y, 62 Wis., 411; Missouri Pac. R’y vs. Humes, 
115 U. S., 512: Minn. & St. L. R’y vs. Beckwith, 129 U. S., 26). “But even 
such statutes,” says Black in his work on Constitutional Law (2d ed., p. 
351), “cannot go beyond the imposition of such a penalty in cases where 
the fault lies at the door of the company. If the law attempts to make 
such companies liable for accidents which were not caused by their negli- 
gence or disobedience of the law, but by the negligence of others or by 
uncontrollable causes, or does not give the company an apportunity to 
show these facts in its own defense, it is void.” 


We conclude, therefore, that in its basic and vital features the right 
given to the employee by this statute does not preserve to the employer 
the “due process” of law guaranteed by the constitutions, for it authorizes 
the taking of the employer’s property without his consent and without his 
fault. So far as the statute merely creates a new remedy in addition to 
those which existed before it is not invalid. The State has complete 
control over the remedies which it offers to suitors in its courts even to the 
point of making them applicable to rights or equities already in existence. 
It may change the common law and the statutes so as to create duties 
and liabilities which never existed before. It is true, as stated by Mr. 
Justice Brown in Holden vs. Hardy (169 U. S., 366, 385, 386), that “the 
law is to a certain extent a progressive science; that in some of the States 
methods of procedure which at the time the constitution was adopted were 
deemed essential to the protection and safety of the people or to the liberty 
of the citizen, have been found to be no longer necessary; that restrictions 
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which had formerly been laid upon the conduct of individuals or of classes 
of individuals had proved detrimental to their interests, while upon the 
other hand certain other classes of persons, particularly those engaged 
in dangerous or unhealthful employments, have been found to be in need 
of additional protection. Even before the adoption of the constitution 
much had been done toward mitigating the severity of the common law, 
particularly in the administration of its criminal branch. * * * The 
present century has originated legal reforms of no less importance. The 
whole fabric of special pleading, once thought to be necessary to the 
elimination of the real issue between the parties, has crumbled to pieces. 
The ancient tenures of real estate have been largely swept away and land 
is now transferred almost as easily and cheaply as personal property. 
Married women have been emancipated from the control of their husbands 
and placed upon a practical equality with them with respect to the acqui- 
sition, possession and transmission of property. Imprisonment for debt 
has been abolished. Exemptions from execution have been largely added 
to, and in most of the States homesteads are rendered incapable of seizure | 
and sale upon forced process. Witnesses are no longer incompetent by 
reason of interest, even though they be parties to the litigation. Indictments 
have been simplified, and an indictment for the most serious of crimes is 
now the simplest of all. In several of the States grand juries, formerly the 
only safeguard against a malicious prosecution, have been largely abolished, 
and in others the rule of unanimity, so far as applied to civil cases, has 
given way to verdicts rendered by a three-fourths majority.” The power 
of the State to make such changes in methods of procedure and in 
substantive law is clearly recognized (Hurtodo vs. California, 110 U. S., 
516; Hayes vs. Missouri, 120 U. S., 68; Missouri Pac. R’y vs. Mackey, 
127 U. S., 205; Hallinger vs. Davis, 146 U. S., 314; Matter of Kemmler, 
136 U. S., 436; Duncan vs. Missouri, 152 U. S., 377). We repeat, however, 
that this power must be exercised within the constitutional limitations 
which prescribe the law of the land. “Due process of law” is process 
due according to the law of the land, and the phrase as used in the 
Fourteenth Amendment of the Federal Constitution with reference to 
the power of the States means the general law of the several States as 
fixed or guaranteed by their constitutions. As stated by Mr. Webster 
in the Dartsmouth College case, “the law of the land is the general law; 
the law which hears before it condemns, which proceeds upon inquiry 
and renders judgment only after trial.” 


If we are warranted in concludjng that the new statute violates private 
right by taking the property of one and giving it to another without due 
process of law, that is really the end of this case. But the auspices under 
which this legislation was enacted, no less than its intrinsic importance, 
entitle its advocates to the fullest consideration of every argument in its 
support, and we therefore take up the discussion of the police power under 
which this law is sought to be justified. The police power is of course one 
of the necessary attributes of civilized government. In its most compre- 
hensive sense it embraces the whole system by which the State seeks to 
preserve the public order, to prevent offenses against the law, to insure to 
citizens in their intercourse with each other the enjoyment of their own so 
far as is reasonably consistent with a like enjoyment of rights by 
others. Under it persons and property are subjected to all kinds of 
restraints and burdens in order to secure the general comfort, health and 
prosperity of the State. But it is a power which is always subject to the 
constitution, for in a constitutional government limitation is the abiding 
principle, exhibited in its highest form in the constitution as the deliberate 
judgment of the people, which moderates every claim of right and controls 
every use of power. In the language of Chief Justice Shaw in Common- 
wealth vs. Alger (7 Cush., 85): “It is much easier to perceive and realize 
the existence and sources of this power than to mark its bounderies or 
prescribe limits to its exercise.’ It covers a multitude of things that are 
designed to protect life, limb, health, comfort, peace and property accord- 
ing to the maxim sic utere tuo ut alienum non loedas, but its exercise is 
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justified only when it appears that the interests of the public generally, as 
distinguished from those of a particular class, require it, and when the 
means used are reasonably necessary for the accomplishment of the desired 
end, and are not unduly oppressive (Lawton vs. Steele, 152 U. S., 133, 137; 
Colon vs. Lisk, 153 N. Y., 188, 196; Wright vs. Hart, 182 N. Y., 330). In 
order to sustain legislation under the police power the courts must be able 
to see that its operation tends in some degree to prevent some offense or 
evil or to preserve public health, morals, safety and welfare. If it discloses 
no such purpose, but is clearly calculated to invade the liberty and property 
of private citizens, it is plainly the duty of the courts to declare it invalid, 
for legislative assumption of the right to direct the channel into which the 
private energies of the citizen may flow, or legislative attempt to abridge 
or hamper the right of the citizen to pursue, unmolested and without 
unreasonable regulation, any lawful calling or avocation which he may 
choose, had always been condemned under our form of government. 
Concrete illustrations of what may and what may not be done under the 
police power are to be found in this very Labor Law of which the new 
statute is a part. As this statute stood before Article 14-a was added it 
regulated electric work, the operation of elevators, work on scaffolds, work 
with explosives and compressed air, the construction of tunnels and railroad 
work. It regulated the hours of work in certain employments; it directed 
the payment of wages in cash at specified periods; it provided for the 
protection of employees engaged in the erection of buildings; it compelled 
the employer to guard dangerous and exposed machinery; to construct fire 
escapes and ventilating appliances; to provide toilet facilities, pure drinking 
water and sanitary arrangements; it prohibited the employment of women 
and of children under certain ages in specified occupations; it regulated 
the hours of labor of minors; it modified the fellow servant rule, the law 
of contributory negligence and the assumption of risks, and, in short, it 
imposed upon the employer many restrictions and duties which were 
unknown to the common law. Broadly classified, all these and similar 
statutory provisions which are designed, in one way or another, to conserve 
the health, safety or morals of the employees and to increase the duties and 
responsibilities of the employer are rules of conduct which properly fall 
within the sphere of the police power (Holden vs. Hardy, 169 U. S., 366; 
Missouri Pac. R’y vs. Mackey, 127 U. S., 205). But the new addition to 
the Labor Law is of quite a different character. It does nothing to conserve 
the health, safety or morals of the employees, and it imposes upon the 
employer no new or affirmative duties or responsibilities in the conduct of 
his business. Its sole purpose is to make him liable for injuries which may 
be sustained wholly without his fault, and solely through the fault of the 
employee, except where the latter fault is such as to constitute serious 
and willful misconduct. Under this law the most thoughtful and careful 
employer who has neglected no duty and whose workshop is equipped with 
every possible appliance that may make for the safety, health and morals 
of his employees, is liable in damages to any employee who happens to 
sustain injury through an accident which no human being can forsee or 
prevent, or which, if preventable at all, can only be prevented by the reason- 
able care of the employee himself. That this is the unmistakable theory and 
purpose of the act is made perfectly plain by the recital in section 215, 
which sets forth that from the nature, conditions or means of prosecution 
of the work in the employments which are classified as dangerous, “extra- 
ordinary risks to the life and limb of workmen engaged therein are 
inherent, necessary or substantially unavoidable, and as to each of which 
employments it is deemed necessary to establish a new system of compen- 
sation for accidents to workmen.” And to make the matter still more 
plain the learned counsel for the commission argues in his brief that “if 
it is competent for the Legislature to say to the employer in a dangerous 
trade ‘use the utmost care in giving your workmen safe work, so that no 
act of yours, or implement of yours, or work that you set them to do shall 
hurt them, and if you fail you shall be liable in damages,’ if it is competent 
to make such a law, then it is equally competent to say as in this new act 
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directly, ‘you shall be responsible for all damages caused by unsafe condition 
of woth! and that is just what the liability for trade risks under the new 
act means.” In this argument the learned counsel ignores, or at least 
misses, as we think, the vital distinction between legislation which imposes 
upon an employer a legal duty for the failure to perform which he may 
be penalized or rendered liable in damages and legislation which makes 
him liable notwithstanding he has faithfully observed every duty imposed 
upon him by law. At pages 46 and 47 of the report of the commissioners 
are quoted the several pertinent provisions of our State Constitution (art. 
I, sec. 18; art. I, sec. 2; art. 1, sec. I; art. I, sec. 6). With reference to 
these the commissioners say: “It is obvious, on a mere reading, that the 
first section makes it impossible for the Legislature to enact any law which 
will take away from the representatives of an injured workman the right 
of action there named for injuries causing death, nor can the Legislature 
limit it in any way. It is equally obvious, it seems to us, that it was the 
intention of the second section of the constitution (art. I, sec. 2), to provide 
that in all controversies in the courts of law either side should finally 
have a right to a jury trial on the question of liability, and however suc- 
cessful or unsuccessful jury trials may be in cases of employer’s liability 
or in other cases that solemn mandate of the constitution cannot be set 
aside. The third and fourth sections of the constitution above quoted are 
practically those which, like the Fourteenth Amendment of the Federal 
Constitution, provide for due process of law in all legislation, that is, 
speaking generally, which prohibit the passage by the Legislature of such 
legislation as shall arbitrarily deprive any of the citizens of the State of 
life, liberty or property.” 

These are interesting and salient admissions, but the ease with which 
these constitutional provisions are brushed aside is startling. Continuing, 
the commissioners say: “But we regard it as settled that the Legislature 
has power, if it so chooses, to change or abrogate the common law on 
employer's liability, or the Employers’ Liability Act, or any other statutes 
in regard thereto. * * * The Legislature of this State, in the exercise 
of its general powers, * * * has in the past so legislated as to pre- 
scribe that employers in New York industries shall conduct their business, 
use their machines and use their property in such ways as shall conduce to 
the safety of the employees and the prevention of accident and disease. 
Such is the whole purpose of the Labor Law. * * * We are of opinion 
that it is competent for the Legislature to take a further step and provide 
conditions of the carrying on of such dangerous industries—not at the 
moment conditions as to the method of carrying them on—but conditions 
providing that any man in the State who carries on such dangerous trades 
shall be liable to make compensation to the employees injured either by 
the fault of the employer or by those unavoidable risks of the employment. 
The effect of such a statute would be to reverse the common law doctrine 
that the employee assumes the risk of his employment.” 


With all due respect to the members of the commission we beg to 
observe that the statute enacted in conformity with their recommendations 
does not stop at reversing the common law; it attempts to reverse the very 
provisions of the constitution which the commissioners admit are obviously 
beyond the reach of the Legislature. We cannot understand by what power 
the Legislature can take away from the employer a constitutional guaranty 
of which the employee may not also be deprived. If it is beyond the 
power of the Legislature to take from the representatives of deceased 
employees their rights of action under the constitution, by what measure 
of power or justice may the Legislature assume to take from the employer 
the right to have his liability determined in an action at law? Conceding, 
as we do, that it is within the range of proper legislative action to give a 
workman two remedies for wrong, when he had but one before, we ask by 
what stretch of the police power is the Legislature authorized to give a 
remedy for no wrong? If before the passage of this law the employer had 
a right to a jury trial upon the question of liability, where and how did he 
lose it? Can it be taken from him by the mere assertion that this statute 
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only reverses the common law doctrine that the employee assumes the 
risk of his employment? It would be quite as logical and effective to 
argue that this legislation only reverses the laws of nature, for in every- 
thing within the sphere of human activity the risks which are inherent and 
unavoidable must fall upon those who are exposed to them. We must 
admit that what the Legislature may prohibit it may absolutely control. 
Where the right to exist, as in case of corporations, depends upon the will 
of the Legislature, that right may be granted subject to prescribed con- 
ditions. In such a case an employer may be made an insurer of the safety 
of his employees as a condition of the permission to engage in business. 
But when an industry or calling is per se lawful and open to all, and 
therefore beyond the prohibitive power of the Legislature, the right of 
governmental control is subject to such reasonable enactments as are 
directly designed to conserve health, safety, comfort, morals, peace and 
order (Lochner vs. New York, 198 U. S., 4). For the failure of an 
employer to observe such regulations the Legislature may unquestionably 
enact direct penalties or create presumptions of fault which, if not 
rebutted by proof, may be regarded as sufficient evidence of liability for 
damages. That must be the extreme limit of the police power, for just 
beyond is the constitution which in substance and effect forbids that a 
citizen shall be penalized or subjected to liability unless he has violated 
some law or has been guilty of some fault, 

The limitations of the police power are illustrated in a great variety 
of cases. In Matter of Jacobs (98 N. Y., 98, 99) it was held that an act 
was void which made it a misdemeanor to manufacture cigars or prepare 
tobacco in certain tenements. In People vs. Marx (99 N. Y., 377) this 
court condemned an act absolutely prohibiting the manufacture or sale of 
olemargarine, upon the ground that it interfered with a lawful industry not 
injurious to the public and not fraudulently conducted, although in a 
later case (People vs. Arensberg, 105 N. Y., 123) another statute relating 
to the same subject was upheld because it was directly aimed at a designed 
and intentional imitation of dairy butter. In People vs. Gillson (109 N. Y., 
380, 404) it was held that a statute was not within the police power which 
prohibited the sale or disposal of any article of food upon any representa- 
tion or inducement that anything else will be delivered as a gift, prize, 
premium or reward to the purchaser. The ground of the decision was that 
it was not a health law; that it was not designed to prevent the adulteration 
of food, and that it was not in the power of the Legislature to convert an 
innocent act into a crime. In Colon vs. Lisk (153 N. Y., 188) the statute 
under consideration provided for the summary seizure of any boat or 
vessel used by one person in interfering with the oysters or shell fish of 
another and for its forfeiture and sale. It was held that the statute 
sanctioned an unauthorized confiscation of private property for the mere 
protection of private rights and was not within the police power of the 
State. In People vs. Hawkins (157 N. Y., 1) this court decided that a 
statute was void which made it a misdemeanor to sell or expose for sale 
any goods made in a penal institution unless they were labeled “convict 
made.” In People vs. Orange County Road Con. Co. (175 N. Y., 84) it 
was held that the State cannot dictate to independent contractors on State 
work the hours of labor which they shall prescribe for their employees 
where there was nothing in the character of the work or in the provisions 
of the contract to justify legislative interference. In Beardsley vs. N. Y., 
L. E. & W. RR. (162 N. Y., 230) what is known as the “Mileage Book 
Act,” which required railroad companies to issue mileage books and pro- 
vided a penalty for refusal, was unconstitutional as to railroad corporations 
in existence at the time of its enactment because it was an illegal invasion 
of the vested property rights of such corporations. In Schnaier vs. 
Navarre Hotel & I. Co. (182 N. Y., 88) the court pronounced invalid a 
statute which provided that it should be unlawful for a copartnership to 
engage in the business of employing a master plumber unless each and 
every member thereof shall have registered, after examination and certi- 
fication by an examining board of plumbers. In People vs.’Marcus (185 
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N. Y., 257) it was held that a section of the Penal Code was void 
which provided in substance that no person shall make the employment 
of another or the continuance of such employment conditional upon the 
employee’s not joining or becoming a member of a labor organization. 
In People vs. Williams (189 N. Y., 131, 134) this court condemned 
that part of the Labor Law which prohibited the employment of an 
adult female in a factory before 6 o’clock in the morning or after 9 
o’clock in the evening, and held that it was not a proper exercise of 
the police power, since it had no reference to the number of hours of 
labor or to the healthfulness of the employment. 


We have yet to consider certain special cases upon which the exponents 
of this new law have planted their faith and hope, and these run along such 
divergent lines as to indicate, more clearly than anything else, the absence 
of any sound legal theory upon which this legislation can be sustained. 
These cases are cited in support of the contention that the common law 
and our statutes furnish many illustrations of legal liability without fault, 
but we shall endeavor by analysis to show how inapplicable they are to the 
questions now before the court. The case of Marvin vs. Trout (199 U. S., 
212) arose under an Ohio statute which subjected premises used for 
gambling to a lien for money lost in gambling. The statute forbade 
gambling, and the court very properly argued that “the power of the State 
to enact laws to suppress gambling cannot be doubted, and as a means to 
that end we have no doubt of its power to provide that the owner of the 
building in which gambling is conducted who knowingly looks on and 
permits such gambling can be made liable in his property which is thus 
used to pay a judgment against those who won the money, as provided 
in the statute. * * * The liability of the owner of the building to 
make good the loss sustained under the circumstances set forth in the 
statute was clearly part of the means resorted to by the Legislature for 
the purpose of suppressing the evil in the interests of the public morals 
and welfare” (p. 224). A more cogent illustration of the undoubted 
application of the police power cannot be found. In the interest of good 
morals it is not merely the right but the duty of the State to suppress 
gambling, and the case so far from being an authority for the idea of 
liability without fault, proceeds directly upon the theory that the owner 
was at fault in permitting his premises to be used for an illegal purpose. 
Then there is the case of Bertholf vs. O’Reilly (74 N. Y., 509), in which 
this court upheld the so-called “Civil Damage Act,” which gave to every 
husband, wife, parent, guardian, employer or other person who should be 
injured in person or property or means of support by any intoxication 
of any person, a right of action against any person who by selling or 
giving away intoxicating liquors caused the intoxication, in whole or in 
part, and subjecting to the same liability any person or persons owning 
or renting or permitting the occupation of any building or premises with 
knowledge that intoxicating liquors were to be sold thereon. In that case, 
as in the case of Marvin vs. Truot (supra), the controlling principle was 
that the State had the right to prohibit and, therefore, the absolute right 
to control. As Judge Andrews pertinently observed, “the right of the 
State to regulate the traffic in intoxicating liquors within its limits has been 
exercised from the foundation of the government and is not open to 
question. The State may prescribe the persons by whom and the conditions 
under which the traffic may be carried on. It may impose upon those who 
act under its license such liabilities and penalties as in its judgment are 
proper to secure society against the dangers of the traffic and individuals 
against injuries committed by intoxicated persons under the influence of or 
resulting from their intoxication” (p. 517). The defendant in that case, 
it is true, was not the licensee, but he had rented his premises for the 
traffic in intoxicating liquors knowing that they were to be so used. Upon 
that feature of the case Judge Andrews said: “The liability imposed upon 
the landlord for the acts of the tenant is not a new principle in legislation. 
His liability only arises when he has consented that the premises may be 
used as a place for the sale of liquors. He selects the tenant and he may, 
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without violating any constitutional provision, be made responsible for the 
tenant’s acts connected with the use of the leased property” (p. 525). 
That is very far from being a case of liability without fault. The enact- 
ment of the “Civil Damage Act” was clearly within the police power, and 
the liability imposed did not deprive either the tenant or the landlord of 
“due process of law,” for each had the right to his day in court and an 
opportunity to disprove the facts upon which the statutory right of action 
depended. Let us suppose, however, that the statute had gone so far as 
to provide that the mere fact of selling liquor by the tenant, or the mere 
fact of renting the premises for that purpose by the landlord, should be 
deemed conclusive proof of the intoxication of the person to whom the 
liquor was sold and of the fact that the person bringing the suit had 
suffered injury thereby, so that the person sued could not be heard to 
deny or disprove his responsibility for the intoxication or the injuries 
resulting therefrom. Would that be “due process of law?” Suppose that 
the Ohio statute, which was also clearly within the general scope of the 
police power, had imposed upon the landlord a liability for money lost in 
gambling on his premises without his knowledge of the purpose for which 
the building was used, and had declared that evidence of the mere loss 
of the money should be sufficient to sustain a judgment against him. That 
would clearly be a case of liability without fault; but what court, controlled 
by constitutional limitations, would render such a judgment? We are 
referred to the case of Chicago, Rock Island & Pacific R’y vs. Zernecke 
(183 U. S., 582) as an illustration of liability without fault. We think 
that case has no analogy to the case at bar. There is a statute of Nebraska 
imposing upon railroad corporations a liability for all injuries to passengers 
except when occasioned by the criminal negligence of the person injured 
or when the injury was sustained in the violation of some express rule 
or regulation of the corporation. The point decided in that case was that 
this rule of liability was a part of the very statute under which the cor- 
poration took its charter. The defendant in the case at bar is a railroad 
corporation, and as such may be subject to State regulations which would 
not apply to other corporations or to individuals, but we are not now 
concerned with that question, since the statute before us has reference to 
employers in their relations with their employees and not to railroads in 
their service to the public. 

In support of this new statute we are also asked to consider the 
supposed analogies of the law of deodands; the common law liability of 
the husband for the torts of his wife; the liability of the master for the 
acts of his servant, and the liability of a ship for the care and maintenance 
of sick or disabled seamen. From the historical point of view these 
subjects might be very entertainingly elaborated, but for the practical 
purposes of this discussion they may be very briefly disposed of. If the 
law of deodands was ever imported into this country it has never to our 
knowledge found expression in a single statute or judicial decision. It 
was one of those primitive conceptions of justice under which a chattel 
which caused the death of a human being was forfeited to the king. We 
are unable to see what bearing it can have upon the question whether under 
our constitutions it is due process of law to render a man liable for 
damages when he has been guilty of no fault. Quite as far-fetched seems 
the argument based upon the common law liability of the husband for the 
torts of his wife. Under the common law unity of husband and wife the 
latter was presumed to act under the compulsion of the former, and the 
wife could never be sued alone. As the marriage vested the husband with 
the personal property of the wife, it was simply logical that he should 
pay her obligations. So with the liability of the master for the acts of his 
servant, the whole theory is expressed in the maxim qui facit per alium 
facit per se. He who acts through another acts himself. How do these 
illustrations support the principle of liability without fault? Could a 
husband or master be held liable under the common law when the wife or 
servant had been guilty of no wrong? Would the common law have 
denied to the husband or master the right to provide that no tort had been 
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committed by the wife or servant? The admiralty cases of The Osceola 
(189 U. S., 158), The City of Alexandria (17 Fed. Rep., 399), and the 
case of Scarff vs. Metcalf (107 N. Y., 211) seem to us equally inapplicable 
as authorities for the proposition that the law recognizes liability with- 
out fault. It is common knowledge that the contracts and services of 
seamen are exceptional in character. A seaman engages for the voyage. 
He is subject to physical discipline and exposed to hardships and dangers 
peculiar to the-sea. He is in effect a coadventurer with the master and 
shares in the risks of shipwreck and capture, often losing his wages by 
casualties which do not affect workmen on land. For these and many 
other obvious reasons the maritime law has wisely and benevolently built 
up peculiar rights and privileges for the protection of the seaman which 
are not cognizable in the common law. When he is sick or injured he 1s 
entitled to be cared for at the expense of the ship, and for the failure of 
the master to perform his duty in this regard the ship or the owner is 
liable. That is a right given to the seaman, and a duty enjoined upon the 
master, by the plainest dictates of justice, which arises out of the 
necessities of the case; and, because of the reason of the rule, the right and 
duty cease when the contract has terminated and the seaman has been 
returned to the port of shipment or discharge, or has been furnished with 
means to do so. But beyond this duty on the part of the master or owner, 
there seems to be no liability whatever for injuries sustained by the seaman 
in the course of his work. We think it may confidently be asserted that 
within the whole range of the maritime law there will be found no rule 
which renders master, owner or ship liable in damages _ for 
an injury sustained by the seaman without fault on the part 
of any one or without any fault except his own. The case of Scarff vs. 
Metcalf (107 N. Y., 211) was not disposed of upon any such 
theory, but was based upon the neglect of the master to perform the duty 
of caring for the injured seaman imposed by the Maritime Law. The 
legal status of seamen is clearly illustrated in the case of Robertson vs. 
Baldwin (165 U. S., 275), where it was held that compulsory personal 
service of a seaman in performance of his contract was not a violation 
of the Thirteenth Amendment to the Federal Constitution forbidding 
slavery or involuntary servitude. In that case the learned justice who 
wrote for the court suggested that enforced service under a seaman’s con- 
tract was not involuntary within the constitution, although the contract 
would not be enforced by the courts. But in the later case of Clyatt vs. 
United States (197 U. S., 207) it was held that peonage or enforced 
service, whether under a voluntary contract of service or not, was invol- 
untary servitude and forbidden by the constitution in all cases save those 
arising out of the exceptional relations of the seaman to his ship, the child 
to its parents and the apprentice to his master. In the review in Robertson 
vs. Baldwin (supra) of the various decisions in admiralty it is made quite 
clear that the courts have always regarded seamen as irresponsible to a 
degree which makes them incapable of fully protecting their own rights. 
With the power given to the employer of seamen to compel specific per- 
formance of their contracts, there are imposed certain obligations unknown 
to any other relation. It is a relation which rests on affirmative law and not 
on natural right. We can find no analogy between a case arising out of such 
a relation and one in which an adult of sound mind and capable of freely 
contracting for himself voluntarily enters upon employment from which 
he is at liberty to withdraw whenever he will. 


Great reliance is placed upon the case of St. Louis & San Francisco 
R’y vs. Mathews (165 U. S., 1) in support of the contention that there may 
be liability where there is no delinquency. That was an action brought 
by an owner of land adjoining the defendant’s railroad to recover damages 
for the destruction of his dwelling house and other buildings caused by 
fire which spread from sparks emitted by the defendant’s locomotives. 
The action was brought under a statute of the State of Missouri which 
provided that “each railroad corporation owning or operating a railroad 
in this State shall be responsible in damages to every person and corpora- 
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tion whose property may be injured or destroyed by fire communicated, 
directly or indirectly, by locomotive engines in use upon the railroad owned 
or operated by such railroad corporation, and each such railroad corpora- 
tion shall have an insurable interest in the property upon the route of the 
railroad owned or operated by it, and may procure insurance thereon in 
its own behalf for its protection against such damages.” The statute was 
upheld as being within the legislative power of the State. That decision 
is amply supported by a number of reasons which have application to the 
controversy at bar. To begin with, the constitution of Missouri contained 
a clause, which was in force when the railroad company obtained its 
charter, providing that “the exercise of the police power of the State shall 
never be abridged or so construed as to permit corporations to conduct 
their business in such manner as to infringe the equal rights of individuals 
or the general wellbeing of the State” (Missouri Const., art. 12, sec. 5). 
Another ample reason is found in the fact that railroads alone “have the 
privilege of taking a narrow strip of land from each owner without his 
consent, along the route selected for the track, and of traversing the same 
at all hours of the day and night and at all seasons, whether wet or dry, 
with locomotive engines that scatter fire along the margin of the land 
not taken, thereby subjecting all combustible property to extraordinary 
hazard of loss” (Grissell vs. Housatonic RR., 54 Conn., 447). Then, again, 
“the right to use the agencies of fire and steam in the movement of trains 
is derived from legislation of the State; and it certainly cannot be denied 
that it is for the State to determine what safeguards must be used to 
prevent the escape of fire, and to define the extent of the liability for fires 
resulting from the operation of trains by means of steam locomotives. 
This is a matter within State control’? (Hartford Ins. Co. vs. Chi., Mil. & 
St. Paul R’y, 62 Fed. Rep., 904). A Legislature may, if it chooses, make- 
it a condition of the right to run carriages propelled by the agency of fire, 
that the corporation employing them shall be responsible for all injuries 
which fire may cause (Ingersoll & Quigley vs. Stockbridge & Pittsfield 
RR., 8 Allen, 438; Grand Trunk R’y vs. Richardson, 9 U. S., 454). And, 
finally, these statutes are designed to protect the rights of those who have 
no contractual relations to the corporations which inflict the injury. In 
such a case, when both parties are equally faultless, the Legislature may 
properly consider it to be just that the duty of insuring private property 
against loss or injury caused by the use of the dangerous instruments 
should rest upon the railroad company, which employs the instruments 
and creates the peril for its own profit, rather tham upon the owner of the 
property who has no control over or interest in these instruments. Quite 
aside from the considerations which support such a statutory liability 
*eainst railroad corporations, it may be added that it is in no sense an 
extension of the rule of the common law to modern conditions, but in 
reality a return to the original common law doctrine under which every 
person who permitted fire started by him to escape beyond his house or 
close was liable to every one who suffered loss or injury thereby. The 
severity of that early English rule was moderated by numerous statutes, 
among which are 6 Anne and 14 Geo. III. As to these two last mentioned 
statutes it has been held that they became by adoption a part of the common 
law in this State (Thompson’s Negligence, vol. 1 p. 148 et seq., notes 
under “Liability for Damages by Fire,” and Webb vs. R. W. & O. RR., 49 
v. Y., 420, 426), under which neither individuals nor corporations are 
liable for escaping fire unless there is negligence (Clark vs. Foot, 8 Johns., 
421; Bennett vs. Scutt, 18 Barb., 347, 349; Stuart vs. Hawley, 22 Barb., 619, 
21; Radcliff’s Ex’rs, vs. Mayor, &c, of Brooklyn, 4 N. Y., 195, 200; 
Calkins vs. Barger. 44 Barb., 424: Sheldon vs. Hudson R. RR., 14 N. Y., 
219; Steinway vs. Erie R’y, 43 N. Y., 123, 127). The cited cases arising out 
of injuries inflicted by animals of known dangerous or vicious propensities, 
and the liability which has often been imposed for the maintenance of 
private nuisances, we shall not discuss, for we think they are governed by 
well settled principles which clearly have no application to the questions now 
before us. 
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In the addenda to the instructive brief of the counsel for the com- 
mission our attention is called to three decisions of the Federal Supreme 
Court which have been but recently decided and not yet officially reported 
(Noble State Bank vs. Haskell, 219 U. S., 104; Assaria State Bank vs. 
Doliey, 219 U. S., 121, and Engel vs. O’Malley, 219 U. S. 128). These 
cases, it is contended, strongly support the validity of the legislation which 
we are condemning because, as counsel asserts, they go directly to the 
ultimate question: “Is the act an unreasonable regulation of the status of 
employment?” We have tried to make it clear that in our judgment this 
statute is not a law of regulation. It contains not a single provision which 
can be said to make for the safety, health or morals of the employees 
therein specified, nor to impose upon the enumerated employers any duty 
or obligation designed to have that effect. It does not affect the status of 
employment at all, but writes into the contract between the employer 
and employee, without the consent of the former, a liability on his part 
which never existed before and to which he is permitted to interpose 
practically no defense, for he can only escape liability when the employee 
is injured through his own willful misconduct. That is a defense which 
needs no legislative sanction, since it would be abhorrent to most primitive 
notions of justice to premit one to impose liability for his willfully self- 
inflicted injuries upon another who is wholly free from responsibility fos 
them. The case of Engel vs. O’Malley (supra) is so clearly distinguishable 
from the case at bar that we need only state the facts to mark the contrast 
The Engel case arose under a New York statute which provides that 
individuals and firms shall not engage in the business of receiving deposits 
for safekeeping or for transmission, or for any other purpose, or in the 
business of banking, without first obtaining from the State Comptroller 
a license. The same statute further provides that applicants for such a 
license must pay a prescribed fee, give bonds and submit to other restric- 
tions. We have already passed upon the constitutionality of certain parts of 
that statute (L. 1907, chap. 185) in Musco vs. United Surety Co. (196N. Y., 
459), which was an action upon a bond given under it, and have held 
that “the regulation of the business of receiving deposits is plainly within 
the power possessed by the State to regulate the conduct of various 
pursuits when necessary for the protection of the public” (p. 465). The 
portion of the statute under consideration in the last cited case was plainly 
directed against an obvious evil which vitally affected the public welfare. 
The City of New York is the gateway through which this country admits 
each year thousands of poor and ignorant immigrants who deal with 
individuals and firms engaged in the business of exchanging domestic for 
foreign money, receiving deposits and transmitting remittances to foreign 
ports. It is a business which may, and probably does, attract some 
irresponsible and mercenary adventurers. A law designed to regulate and 
safeguard such a business in a way which affects no constitutional property 
rights is plainly within the police power of the State. That is all that 
was involved in the Musco case, and that is the extent to which this court 
has passed upon the constitutionality of the New York statute (L. 1907, 
chap. 185). It needs hardly be argued that a law passed undér the guise 
of such a purpose, but having in fact no relation to it, and accomplishing 
nothing to make the business of receiving deposits more safe, would be 
as far beyond the sphere of the police power as an amendment to the 
Banking Law requiring banks and bankers to protect their customers, to 
whom they pay moneys, against thefts or other physical losses thereof, or 
an amendment to the Labor Law which would compel the industrial 
employers to give each employee a vacation on full pay during two months 
of every year. 


As to the cases of Noble State Bank vs. Haskell (219 U. S., 104) and 
Assaria State Bank vs. Dolley (219 U. S., 121) we have only to say that 
if they go so far as to hold that any law, whatever its effect, may be 
upheld because by the “prevailing morality” or the “strong and pre- 
ponderant opinion” it is deemed “to be greatly and immediately necessary 
to the public welfare,’ we cannot recognize them as controlling of our 
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construction of our own constitution. That the business of banking in the 
several States may be regulated by legislative enactment is too obvious for 
discussion. That the extent to which such State regulation may be 
carried must depend upon the difference in constitutional provisions is also 
plain. How far these late decisions of the Federal Supreme Court are to 
be regarded as committing that tribunal to the doctrine that any citizen 
may be deprived of his private property for the public welfare we are not 
prepared to decide. All that it is necessary to affirm in the case before us 
is that in our view of the Constitution of our State the liability sought 
to be imposed upon the employers enumerated in the statute before us is 
a taking of property without due process of law, and the statute is there- 
fore void. 


. . The judgment of the Appellate Division should be reversed and 
judgment directed for the defendant, with costs in all courts. 


Cullen, Ch. J.; Gray, Haight, Willard Bartlett, Chase and Collin, JJ., 
concur; Cullen, Ch. J., also files an opinion, with whom Willard Bartlett, 
J., concurs. 

Judgment reversed, &c. 

Cutten, Cu. J. 

I concur in the opinion of Judge Werner for reversal of the judgment 
appealed from. I concede that the Legislature may abolish the rule of 
fellow-servant as a defense to an action by employee against the employer, 
Indeed we have decided that in upholding the so-called Barnes Act 
(Schradin vs. N. Y. C. & H. R. RR., 194 N. Y., 534). I concede that the 
Legislature may also abolish as a defense the rule of assumption of risk, 
and that of contributory negligence unless the accident proceed from 
the willful act of the employee. I concede that in a work, occupation or 
business of such a nature that the Legislature might prohibit its pursuit or 
exercise altogether, the Legislature may prescribe terms under which it 
may be carried on. Plainly, this litigation does not present such a case. 
The Legislature could not revoke the franchise it had previously given to 
the defendant to operate a railroad (People vs. O’Brien, 111 N. Y., 1). I 
am not prepared to deny that where the effects of the work, even though 
prosecuted carefully, go beyond a person’s own property and injure third 
persons in no way connected therewith, the person for whose account the 
work is done may be held liable for injuries occasioned thereby. I also 
concede the most plenary power in the Legislature to prescribe all 
reasonable rules for the conduct of the work which may conduce to the 
safety and health of persons employed therein. But I do not deny that 
a person employed in a lawful vocation, the effects of which are confined 
+o his own premises, can be made to indemnify another for injury received 
in the work unless he has been in some respect at fault. I am not impressed 
with the argument that “the common law imposed upon the employee 
entire responsibility for -injuries arising out of the necessary risks or 
dangers of the employment. The statute before us merely shifts such 
liability upon the employer.” It is the physical law of nature, not of 
governmest, that imposes upon one meeting with an injury the suffering 
occasioned thereby. Human law cannot change that. All it can do is to 
require pecuniary indemnity to the party injured, and I know of no prin- 
ciple on which one can be compelled to indemnify another for loss unless 
it is based upon contractural obligation or not. It might as well be argued 
in support of a law requiring a man to pay his neighbor’s debts that the 
common law requires each man to pay his own debts, and the statute in 
question was a mere modification of the common law so as to require each 
to pay his neighbor’s debts. It is urged that the legislation before us 
can be upheld on the decision of the Supreme Court of the United States 
in Noble State Bank vs. Haskell (219 U. S., 104). In support of the claim 
there is cited from the opinion the following: “It may be said in a 
general way that the police power extends to all the great public needs 
(Camfield vs. United States, 167 U. S., 518). It may be put forth in aid 
of what is sanctioned by usage or held by the prevailing morality or strong 
and preponderant opinion to be greatly and immediately necessary to the 
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public welfare” (p. 111). It is possible that the doctrine of these two 
sentences would justify the statute before us and possibly any legislation, if 
only supported by a sufficient popular demand, but it is both unfair and 
unsafe to excerpt fragmentary sentences from the opinion of a court and 
interpret them apart from the context of the whole opinion. However 
that may be, the decision in the Noble Bank case is not controlling upon 
this court in the construction of the constitution of our own State, and 
I am not disposed to accept it, at least until it has received the approval 
of a majority of the court. I concur with Judge Werner that the act, as 
applicable to the case before us, cannot be considered as an exercise of 
the power of the State to regulate corporations. The act is general, not 
confined to corporations, and even if it were, I think its effect would be 
a deprivation of property not authorized by the reserved power to regulate. 

As to corporations hereafter formed the question is very different. 
The franchise to be a corporation is not one inherent in the citizen, but 
proceeds solely from the bounty of the Legislature, and for that reason 
the Legislature may dictate the terms on which it will be granted and 
require the acceptance of the provisions of this act as a condition of incor- 
poration (Purdy vs. Erie RR., 162 N. Y., 42; Minor vs. Erie RR., 171 
N. Y., 566; People ex rel. Schurz vs. Cook, 110 N. Y., 443; S. C., 148 
U. S., 397; Chicago, R. I. & Pac. R’y vs. Zernecke, 183 U. S., 582). Even 
in the case of existing corporations the corporate existence of all those 
created since the Constitution of 1846 may be revoked by the Legislature, 
though the property rights of such corporations and their special franchises 
other than the one to be a corporation cannot be impaired (Const., Art. 
VIII, sec. 1; Lord vs. Equitable Life Insur. Soc’y, 194 N. Y., 212). The 
property and franchise would have to be managed by the owners as 
partners or tenants in common, and the Legislature might require as a 
condition of the continued right to be a corporation that before the 
expiration of a reasonable period the provisions of the statute should also 
be accepted by them. They are in the condition of a tenant at will who, 
when the landlord raises the rent, must either comply with his terms or, 
after the expiration of a reasonable time prescribed by a notice to quit, 
surrender his rights under the lease. But individual citizens, following 
the ordinary vocations of life, asking no favors of the government, whether 
a corporate or other franchise, but only the protection of life and property, 
which every government owes to its citizens, and guilty of no fault, cannot 
be compelled to contribute to the indemnity of other citizens who, by 
misfortune or the fault of themselves or others, have suffered injuries, 
except by the exercise of the power of taxation imposed on all, at least 
all of the same class, for the maintenance of public charity. Of course I 
am not now referring to obligations springing from domestic relations. 

Willard Bartlett, J., concurs. 

Judgment reversed, &c. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


No distinction is made by the court in this important case between 
the risks involved in hazardous occupations, to which the act was 
limited, and those connected with the ordinary occupations of life. 
In respect to both it was equally an unconstitutional attempt to de- 
prive the employer of property without due process of law, regardless 
of economic theories, so long as the employment was legal and open 
to all. It was not adding a legal remedy, but depriving the employer 
of a constitutional protection. The freedom to contract for such 
employment may not be thus abridged. A fortiori such legislative 
restrictions may not be imposed on the ordinary relations of employer 
and workman where such exceptional hazards do not exist. It was 
the theory of the act that the increased hazards of modern industrial 
life justified an extension of the police power to the protection of 
the workman at the expense of the state acting indirectly through the 
individual employer. This theory is nullified by the decision. The 
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argument is based on a misconception of the character of accidental 
injuries. The workman is not a mere machine, assumed to be free 
from accidents unless employed. He is a member of society, obligated 
as such to do his share in the world’s work, and subject to the acci- 
dents incident to such activity. He is safeguarded by his employment 
from accidents which might otherwise happen. They are chargeable 
to himself, rather than to his specific employment, and as to the 
ordinary employments of life changed industrial conditions may be 
said not to have essentially modified the character of the risk. 

The contract of employment assumes that the employee is capa- 
ble and willing to undertake the work in which he is engaged. The 
police power of the state cannot, it would seem, so abridge this right 
of contract as to impose on an employer without his consent liability 
for an injury not due to his fault. An attempt to avoid the effect of 
this decision has been made by the Legislature of New Jersey by the 
enactment of a law making the election of specific liabilities, such as 
those imposed in the present act, optional with the parties; but in 
case of refusal the employer is to be denied the protection of the “fel- 
low servant” or “contributory negligence” rules of the common law. 
According to the present decision the modification of both is within 
the scope of legislative authority. But they cannot be so modified as 
to impose on an employer liability for an injury not due to his fault. 
Whether a state may indirectly seek to enforce an unconstitutional 
law by depriving the employer of what have been his legitimate de- 
fenses may well be questioned. What is here said of these defenses 
may be regarded as a dictum unnecessary to the essential point of the 
decision, which is that legislative power cannot be so used as to impose 
on an employer a liability for which he was in no way to blame. 

Both the fellow servant and the contributory negligence clauses 
in effect relate to the legal cause of the accident. The question of 
responsibility depends upon this cause. Whether a fellow servant, 
or an assumed negligence of the employee, is, in the legal sense, a 
cause, or a mere connecting link in a chain of causality must, it would 
seem, still remain a question for the court. 
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COOK 
US. 
METROPOLITAN LIFE INS. CO.* 


NONPAYMENT OF PREMIUM—EXTENSION—ACT OF AGENT. 


Where an insurance agent on his call to collect the premium, finding the 
insured sick, refused to take the premium, telling insured and his 
wife to keep the money, and that he would pay it for them, that it 
was his money and his affair, and the policy expressly provided that 
no one save certain officers of the company other than agents could 
extend the time of payment, the action of the agent was not a refusal 
of the company to accept a tendered premium, or an extension of 
time of payment, and, on death of insured without payment of the 
premium, the company was not liable on the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 915, 1034; Dec. Dig. § 358.] 


Appeal from St. Louis Circuit Court; Eugene McQuillen, 
Judge. 

Action by Amanda E. Cook against the Metropolitan Life In- 
surance Company. From a judgment for plaintiff, defendant 
appeals. Reversed. 

One Charles F. Cook held a policy in the defendant company, 
insuring the payment to plaintiff, if alive at the time of the death 
of Charles F. Cook, of the sum of $1,000; plaintiff then being 
the wife and now the widow of said Charles F. Cook. The policy 
contained the usual stipulation that, if payment of any install- 
ment of premium be not made when due, the policy shall be void, 
and that the contract between the parties is completely set out in 
the policy, and the application therefor, and that none of its 
terms can be varied or modified or any forfeiture waived or pre- 
miums in arrears be received except by agreement in writing 
signed by either the president, vice president, secretary, or ac- 
tuary, “whose authority for this purpose will not be delegated. 
No other person has or will be given authority.” The policy 
was written on the solicitation of an agent of the company at St. 
Louis, a Mr. Scott, and Mr. Scott was the party who had col- 
lected the premiums on it from time to time as they fell due. All 
the premiums had been paid on it by the insured, Scott having 
called at the house of the insured and collected the money from 
him or his wife and left with them the receipt for that install- 
ment, the receipt being signed by the secretary of the company at 
its home office in New York. A premium falling due Decem- 
ber 29, 1001, Mr. Scott called at the house of the insured to col- 
lect it. The insured was sick, and his wife, the plaintiff, met Mr. 


* Decision rendered, June 28, 1910. Kehearing denied, Oct. 1, 1910. 134 8S. W. Rep. 13. 
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Scott, and asked if he had called to collect the insurance. He 
said, “Yes,” and, quoting from the testimony of plaintiff, re- 
spondent here, “I went in the other room and got the money 
and gave it to my husband to give him, and in the meantime Mr. 
Scott asked my husband if he had been sick, and I told my hus- 
band to give him the money and he offered it to Mr. Scott, and 
he said, ‘No; you had better keep it, and I will pay it for you, and 
when you get back to work, you can give it to me. You need 
not worry, I will pay it, and everything will be all right.’” She 
reiterated that after Mr. Scott asked her husband if he had been 
sick and when she told her husband to give Mr. Scott the money, 
and he offered it to Mr. Scott, Mr. Scott said: “No; you had 
better keep it and I will pay it for you, and when you get back to 
work, you can give it to me. You need not worry, I will pay it, 
and everything will be all right.”” Her husband asked Scott if 
they should pay it to the company then, and Scott said, ‘No; as it 
was his money, and not the company’s.” Mr. Scott had with him 
at this time when he called the receipt for the money. Wit- 
ness (plaintiff) said she had never seen Mr. Scott after that 
but once, that he had never called for the money, and that the 
next and only time she saw him afterwards he (Scott) had run 
past the house and she said to him, “Did you pay the dues,” 
and he said “Yes,” and for plaintiff not to worry; that it was all 
right. This occurred a month or so after December and was the 
last time she had talked to him; had never asked him anything 
more about it, and had never seen him afterwards except when 
she went to the office of the insurance company with her attorney. 
The insured died in May, 1902, and no premiums had matured 
between December and that date. The December, 1901, pre- 
mium was never paid. The company refusing payment, this 
suit was brought for the full amount of the policy; the above 
facts being in evidence for plaintiff at the trial before the court 
and a jury. At the close of the testimony of plaintiff defend- 
ant interposed a demurrer to the evidence, which was overruled 
and exceptions saved. Whereupon defendant introduced Mr. 
Scott, the agent referred to, who testified to the effect that the 
conversation testified to by plaintiff had never taken place. The 
jury returned a verdict for plaintiff for the full amount of the 
policy. Defendant in due time filed its motion for a new trial, 
which was overruled, and exceptions saved and has brought the 
case here on appeal. 


NATHAN FRANK, RICHARD A. JonES, and Max W. OLIver, for 
Appellant. 

Gro. L. Cortis, H. OoFFENBACHER, and F. H. Bacon, for 
Respondent. 


Reynotps, P. J. (after stating the facts as above.) 
Iti is argued by the learned counsel for the respondent that an 
agent of an insurance company, having power to collect the pre- 
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miums, is regarded as the alter ego of the company, and his acts 
in relation to the premium which he had authority to collect will 
be binding upon the company, and that much more will the com- 
pany be bound when the agent is tendered the premium and re- 
fuses to accept it, as is claimed is the case at bar. That is really 
the point in the case, and many authorities are cited in support of 
it. The trouble with this proposition,is that it does not meet the 
facts in this case. The agent, Scott, who called to collect this 
premium with the receipt in his hand, and to whom the money 
was tendered, declined to receive it on the ground that the in- 
sured needed it, and that he, Scott, would see to the payment of it, 
and, when he was asked by the plaintiff or her husband if they 
should call at the company’s office and pay it, he said, “No; that 
he would pay it for them, that it was his money and his affair.” 
This is practically, although not exactly, what he said. This 
effected two things: First, it was distinct knowledge to the in- 
sured and his wife that Scott in saying this was acting in his 
own behalf, and not for his company; and, in the second place, 
that he made or offered himself as the agent of the insured and 
of his wife to make the payment for them and in their behalf, and 
they accepted his agency. Assuming, as we must, that the tes- 
timony of the wife, plaintiff here, is entitled to the fullest credit, 
that testimony shows conclusively that she knew that Scott in so 
acting was not acting for the company, but acting for her and for 
her husband. She and her husband made him their agent in the 
transaction. He was, as far as they were concerned, in a dual 
capacity. He came to collect, and in that act represented his 
company. The policy itself carried specific notice to them that 
his powers were limited, that he had no power to extend time of 
payment. Nor did he undertake to do so. He undertook to pay 
for the insured. When Scott refused to accept the payment of 
the premium, he did it as an individual and in his character as an 
individual and friend of the insured, and he undertook as that 
friend and agent to pay the money out of his own funds to his 
company. We are compelled to hold that under such a state of 
facts the company cannot be charged with his failure to discharge 
his duty to the insured, and that plaintiff must suffer the conse- 
quences of trusting to an agent that had been accepted as their 
own agent by the insured and plaintiff for his failure to carry out 
what respondent testifies he agreed to do. 
The judgment must be, and is, reversed. All concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


As stated by the court this case hinges primarily on the effect of 
tender to the agent. It can hardly be doubted that the refusal of the 
tender without any undertaking by the agent in behalf of the insured 
would have been equivalent to payment. The insured was not obligated 
after its refusal to seek the company. The agent was its authorized 
representative for the purpose. So it may be questioned whether an 
absolute refusal, coupled with a promise to call again with an assur- 
ance of the agent’s right to waive payment, would not have excused 
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payment, even though the inability of the insured to spare the money 
had been given as his reason. The real ground of the decision is the 
assumed acceptance by the insured of a proposal made by the agent 
amounting to a refusal to accept, provided he was allowed to assume 
personal responsibility for the payment, thus accepting him as the 
insured’s representative. This is obviously the construction placed 
by the court on the evidence. The insured acquiesced in the refusal 
by making the agent his own. Compare Louin vs. Grand Lodge, 104 
Mo. App. 1 with Friedlander vs. Ass’n, 69 N. Y. Supp. 618. 


a 


SUPREME COURT OF TENNESSEE. 


NASHVILLE TRUST CO. 
US. 
FIRST NAT. BANK et at.* 


LIFE INSURANCE—RIGHTS OF PARTIES. 

Shannon’s Code, § 4030, providing that a life insurance effected by a 
husband on his own life, shall inure to the benefit of the widow and 
next of kin, to be distributed as personal property, free from claims 
of creditors, does not prevent a husband from controlling the matter 
of who shall benefit by an insurance on his life, where the policy is 
payable to his executors, administrators, and assigns, and in that 
case the policy is subject to his disposition; but where the policy is 
in terms payable to his widow and heirs, they take a vested interest, 
and the husband cannot defeat their interest by assignment. 


[For other cases, see Insurance, Cent. Dig. §§ 166, 471; Dec. Dig. § 203.] 


LIFE INSURANCE—PROCEEDS—RIGHTS OF PARTIES. 


Where a life policy is made payable to the legal representatives of in- 
sured, and he dies without making any disposition of the policy, the 
claim on the proceeds thereof by his widow and next of kin, whether 
the latter are children or not, will, under Shannon’s Code, § 
4030, prevail over his general creditors, whether his estate is solvent 
or not, and though the policy was issued before his marriage. 


[For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1485; Dec. Dig. 
§ 583.] 


LIFE INSURANCE—ASSIGNMENT—EFFECT. 


An assignment by a husband of a life policy issued on his life and made 
payable to his executors, administrators, and assigns, which is ab- 
solute in form, but which is in fact made to secure the payment of 
a particular debt, vests the legal title in the assignee, and the husband’s 
interest in it thereafter is an equity merely; and where he, after pay- 
ment of the particular debt, permits the policy to remain in the hands 
of the assignee as a general collateral under the original assignment 
to secure all accounts he may owe to the assignee from time to time, 
the widow and heirs at law of the husband are clothed only with his 
equity and are not entitled to recover the proceeds of the policy from 
the assignee without paying the debts due from the husband. 


* Decision rendered, Jan. 28, 1911. 434 8. W. Rep. 311. 
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[For other cases, see Insurance, Cent. Dig. §§ 1452, 1476-1485; Dec. Dig. § 
593.] 
LIFE INSURANCE—ASSIGNMENT—EFFECT. 


Where a husband, who has a policy on his life, payable to his executors, 

administrators, and assigns, absolutely transfers the policy to secure 

a particular debt and subsequently permitted the policy to remain in 

the hands of the assignee, and repeatedly agreed that it should stand 

as security for any amount for which he might become from time to 

time indebted to the assignee, the husband was estopped from securing 

possession of the policy without payment of any debt incurred on the 
credit of the policy as security. 


[For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222. 


LIFE INSURANCE—ASSIGNMENT—ORAL ASSIGNMENT. 
An assignment of a life policy may be oral. 
[For other cases, see Insurance, Cent. Dig. § 478; Dec. Dig. § 208.] 


Appeal from Chancery Court, Davidson County; John Allison, 
Judge. 

Suit by the Nashville Trust Company, Guardian, against the 
First National Bank and Lucy E. Hart, who filed a cross-bill in 
her individual capacity. From a decree granting insufficient re- 
lief, complainant and the widow appeal. Affirmed. 


Lytron Taytor, for Appellants. 
WALTER S. STOKES, for Appellee. 


BUCKHANAN, J. 

This case is here on appeal from a decree rendered by the chan- 
cery court of Davidson county. Appellants here were, respec- 
tively, complainant and cross-complainant below. The bill was 
filed March 12, 1909. 

There is no material controversy about the facts. There are 
two assignments of error, by each of which appellants insist that 
the court below did not correctly apply the law to the facts. It 
appears that Len K. Hart died intestate in Davidson county, on 
February 14, 1909, leaving surviving him his widow, Mrs. Lucy 
E. Hart, and two minor children. The Nashville Trust Company, 
appellant, is the guardian of these children, and the widow is the 
administratrix of the estate of said decedent. 

The original bill was filed by said guardian, and the widow, as 
such administratrix, and as widow of said decedent, was joined 
with appellee bank as a defendant to the bill. 

She answered the bill in both capacities, and her individual an- 
swer was made her cross-bill. The original bill sought a decree 
against the appellee, the First National Bank, for the sum of 
$4,000 alleged to be two-thirds of the proceeds of a policy of in- 
surance on the life of said decedent, which had been collected by 
said appellee. 

The cross-bill of the widow sought a decree against said de- 
fendant for the remaining one-third of said policy of insurance, 
or the sum of $2,000. 
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The appellee bank, defendant below, admitted the collection by 
it of said $6,000 life insurance policy, but set up by way of de- 
fense that the policy was by its terms payable to the executors, 
administrators, or assigns of the decedent, and that he had, while 
in life, made an assignment of said policy to defendant bank, ab- 
solute in terms, but, in fact, to secure the payment of a particular 
debt; and that after the payment of said particular debt, for 
the space of some seven years or more, and down to the date 
of his death, said decedent had permitted said policy to re- 
main in the hands of appellee bank as a general collateral, under 
said original assignment, to secure all amounts said decedent 
might owe it from time to time, howsoever such indebtedness 
might arise between them, whether by note, draft, or otherwise; 
and that therefore said widow and two children of decedent were 
entitled to recover from it only such of the proceeds of said policy 
as might remain after the indebtedness held by it, and chargeable 
against said proceeds, had been deducted by it from the gross 
amount of $6,000. 

Upon the issues thus made, proof was taken, and final decree 
was rendered on June 14, 1910, wholly in accord with the conten- 
tion of appellee bank. It was decreed to be entitled to hold the 
amount of its indebtedness covering the full sum of the policy, 
less the sum of $1,765.37, which, it was decreed, should be paid 
by it, as follows: One-third to Mrs. Lucy E. Hart, widow, and 
two-thirds to the Nashville Trust Company, guardian of said 
minors. 

From this decree, the Nashville Trust Company, guardian, and 
the widow, in her individual right and as administratrix, duly 
appealed. 

The assignments of error are as follows :— 

First. That the chancellor erred in decreeing that appellee was 
entitled to have its debt paid out of the proceeds of the policy. 

Second. That the chancellor erred in holding that the evidence 
of Watts, the president of appellee bank, was competent. 

We remark in passing that neither of these assignments of 
error raises any question as to the correctness of the decree in the 
determination of the amount of the debt of the appellee bank, 
which was, as it claimed, chargeable against the policy, so that we 
must assume, from the failure to assign error on this point, that 
in this respect there was no error in the decree, and that the pith 
and substance of the assignments of error is that, in whatever 
amount the decedent may have been indebted to the appellee, no 
part of the sum was properly chargeable against the policy, and 
that the chancellor received incompetent evidence in arriving at 
the contrary conclusion. 

Relative to the first assignment of error, it will be noted that by 
our Acts 1845-46, c. 216, § 3, carried as section 4030 of Shan- 
non’s Code, it is provided that a life insurance effected by a 
husband on his own life shall inure to the benefit of the widow 
and next of kin, to be distributed as personal property free from 
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the claims of his creditors. But it is a mistake to suppose that by 
reason of this statute the husband is without power to control the 
matter of who shall benefit by an insurance on his life, where the 
policy is payable to his executors, administrators, or assigns. The 
precise question came before this court in the case of Rison vs. 
Wilkerson & Co., 3 Sneed, 566, where the insurance policy was 
not by its terms made payable to the widow and children, and was 
by the husband during his lifetime assigned to a creditor as col- 
lateral security for a debt, and it was decided that the creditor 
was entitled to hold the proceeds to the extent of the debt, and 
further, to the extent of the amount of advances made by the 
creditor after the assignment for the payment of premiums on the 
policy. 

The principle was also applied where the disposition of the 
policy by the husband in his lifetime was by will, where the policy 
was payable to his executors, administrators, or assigns, and it 
was held that the claim of the legatee, under the will, was su- 
perior to that of his widow and children, who relied on the sta- 
tute. Williams vs. Carson et al., 9 Baxt. 516. 

The principle was again applied in Catholic Knights vs. Kuhn, 
gi Tenn. 214, 18 S. W. 385, and other cases not necessary to men- 
tion. In fact this doctrine may be said to be settled beyond dis- 
pute or cavil by our authorities, and to be based on the idea that 
when the policy is payable to the executors, administrators, or 
assigns of the husband, it is his property and subject to his dis- 
position. Where, however, the policy is, by its terms, made 
payable on the death of the husband to the widow and heirs, or to 
his legal heirs, it is equally well settled that they take a vested in- 
terest, and the power of the husband to defeat their interest by 
subsequent assignment is lost. See Gosling vs. Caldwell, 1 Lea, 
455, 27 Am. Rep. 774, and authorities there cited. 

It is also well settled that if the policy, by its terms, be payable 
to the legal representatives of the assured husband, and he die 
without having made any disposition of it, that by the operation 
of the statute the claims of his widow and next of kin, whether the 
latter be children or other kin falling within the terms of the 
statute, will prevail over the claims of his general creditors in a 
contest over the proceeds of the policy, whether the estate of the 
insured be solvent or insolvent, and although in the particular 
case the policy may have been issued before the assured was 
married. See Rose vs. Wortham, 95 Tenn. 507, 32 S. W. 458, 30 
L. R. A. 609, citing Harvey, Adm’r. vs. Harrison, 89 Tenn. 476, 
14S. W. 1083; Collier vs. Latimer, 8 Baxt. 420, 35 Am. Rep. 711; 
Jackson, Orr Co. vs. Shelton, 89 Tenn. 82, 16 S. W. 142, 12 L. R. 
A. 514; State, Use, etc., vs. Anderson, 16 Lea, 338. 

It is an uncontroverted fact on this record that the policy in the 
case at bar was by its terms payable to the executors, admin- 
istrators, or assigns of said decedent. This being true, his power 
to assign it, so as to defeat the claims of his wife and children 
under the statute, was absolute. It is an equally uncontroverted 
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fact that this power was exercised by him. He made an assign- 
ment of the policy to appellee bank, absolute on its face, by which 
the full legal titie to the policy passed to appellee bank. This 
assignment was made on September 22, 1896, and acknowledged 
by the assignor before a notary public on the 23rd of September 
I . 

The original bill avers that this assignment was made, and that 
it was absolute in form, and there is an undisputed copy of it in 
the record, which confirms the averment of the bill. 

The answers of the widow in her individual right, and as ad- 
ministratrix, respectively, admit that the above averment of the 
bill is true. 

It is not claimed by appellants’ pleadings, nor is it shown by 
any proof, that the appellee bank, by any act or deed, ever parted 
with the legal title to the policy so vested in it, until after the 
death of the insured, when, under claim of right, the policy was 
surrendered by it to the company which issued it, upon payment 
to the appellee of the sum of $6,000. Nor is it claimed by the 
pleadings of appellants or shown by any proof, that the decedent 
ever claimed that the appellee had been divested of the legal title 
to said policy and the right to collect the same upon his death; 
from the date of the absolute assignment to the date of decedent’s 
death, the legal title and right to collect the policy was in the ap- 
pellee. Strictissimi juris, the policy was not pledged or deposited 
as collateral; it was, on the contrary, absolutely assigned. ‘The 
distinctive characteristics of a pledge or deposit of collateral are 
that the property must be capable of delivery to the pledgee, and 
must be delivered to him actually or constructively, and under a 
contract, the essence of which is that the thing delivered is to be 
held by the pledgee as a security from some debt or engagement 
of the pledgor. The pledgee does not acquire absolute title by 
such a contract, but only a special property in the thing pledged, 
with the right to possession until the object of the pledge be ac- 
complished. If the pledgor make default, the pledgee may file a 
bill in equity and foreclose, or he may sell without judicial proc- 
ess on reasonable notice to the pledgor to redeem the pledge. 
The absolute title to the thing pledged is not divested out of the 
pledgor until foreclosure or a sale on proper notice by the pledgee. 
This is the law of pledge or deposit of property, as collateral 
security for a debt. See Johnson vs. Smith, 11 Humph. 397, 
citing Story on Bailments. 

The theory of appellants was that the policy was pledged. The 
fact was that it was absolutely assigned, leaving no vestige of 
legal right to it or the proceeds of it in the decedent. So it was, 
from the date of the assignment, during his life and at his death. 
The interest he had in it from the time of the assignment, during 
his life and at his death, was an equity, pure and simple, and not 
a legal right. With this equitable interest as his basis of credit, 
he contracted the debts shown by the record. If he, during life, 
had sought to recover the policy, and to cancel his absolute 
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assignment of it without paying these debts, he would have been 
repelled by a court of equity on the ground that he who would have 
equity must do equity. His wife and children can have no higher 
rights than he. The legal right to the policy was not in them, 
for we have seen that, notwithstanding the statute, written as the 
policy was, decedent had the right to make absolute assignment of 
it, and exercised it in such a way as to cut off all their legal 
rights. They are clothed only with his equity, and as he would 
have been bound, so they are bound, to do equity. 

Aside from the effect of the absolute transfer of the policy, 
which was in writing, it is well settled that the act of the dece- 
dent in permitting the policy which had been so assigned to re- 
main in the hands of appellee, and oft-repeated agreements by 
him that it should stand as security for any amount in® which he 
might be from time to time indebted to appellee, would have 
amounted to an estoppel against him, had he, during his life, 
attempted to secure possession of the policy without payment to 
appellee of the indebtedness incurred on the faith and credit of 
the policy as a security. 

The assignment of a policy need not be in writing to be valid, 
but is governed by the rule applicable to ordinary simple con- 
trats. Joyce on Insurance, vol. 3, § 2326; May on Insurance, § 
395; Bacon on Benefit Societies and Life Ins. § 297; Phillips on 
Insurance § 880. 

“An oral assignment of a life insurance policy is valid under 
our law.” Box vs. Lanier, 112 Tenn. 404, 79 S. W. 1042, 64 L. R. 

There is no merit in the second assignment of error. The 
witness Mr. F. O. Watts, who was president of the appellee bank, 
was not a party to this suit, and was a competent witness. 
Southern Life Ins. Co. vs. Booker, 9 Heisk. 608, 24 Am. Rep. 
344; Grange Warehouse Association vs. Owen, 86 Tenn. 355, 7 
S. W. 457. 

It follows that the decree of the chancery court must be 
affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The effect of an assignment absolute in form, when made to a 
creditor, has been several times before the courts. The disposition 
has been to favor the principle here adopted, that while legally the 
title is in the assignee, there is an equitable interest in the assignor 
covering any excess above the amount needed to cancel the indebted- 
ness. But such an assignment may also carry with it the entire in- 
terest of the assignor and be in effect a cancellation of the debt when 
it appears that such was the intention. It has also been debated 
whether such assignments, like the ordinary pledge, must be fore- 
closed in order to perfect the title. See on this subject Hine & 
Nichols on Assignments in Case of Life Insurance Policies. 

The right here to assign can hardly be disputed. The well recog- 
nized rule is that such right can only be exercised by the beneficiary, 
except in those states where control remains in the hands of the in- 
sured paying the premiums. Here his own estate is the beneficiary. 
The statute in question is ‘merely protection of those who might be 
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entitled to receive the benefit in the absence of any disposition, and 
designates such parties. It differs from the statutory wife’s policy 
in not specifically designating wife or children as beneficiaries, but 
by naming his personal representatives retains the title in the in- 
sured. See Barry vs. Assur. Soc. (N. Y. S. C.), cited in Bliss on Ins., 
518, and other cases there cited in footnote. 


COURT OF APPEALS OF NEW YORK. 


SMITH 
vs. 
DOTTERWEICH.* 


PREMIUM NOTES—DEFENSES—CONDITION PRECEDENT. 

Where a premium note was made and delivered to the general agent of 
an insurance company on oral agreement and understanding that the 
policy would not be taken or have any effect, nor the note be binding, 
unless the agent secured a loan for the maker, the securing of the 
loan is a condition precedent, and, in an action on notes given in re- 


newal of the original note, the maker on proof of nonperformance of 
the condition is not liable. 


[For other cases, see Insurance, Cent. Dig. §§ 408-413; Dec. Dig. § 189.] 

EXISTENCE OF AGENCY—QUESTION FOR JURY. 

In an action on a premium note which had been given by the maker to 
the general agent of an insurance company, after negotiations by in- 
surance brokers, evidence held sufficient to make it a question for the 


jury whether one of the brokers in obtaining renewal notes for the 
original note was acting for the general agent. 


[For other cases, see Insurance, Cent. Dig. § 1732; Dec. Dig. § 668.) 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by George N. Smith against Rudolph Dotterweich. 
From a judgment for plaintiff (132 App. Div. 489, 116 N. Y. 
Supp. 896), defendant appeals. Reversed, and new trial ordered. 

See, also, 118 App. Div. 917, 103 N. Y. Supp. 1142. 


ALBERT Moot, for Appellant. 
WiLu1aM R. DANIELS, for Respondent. 


WERNER, J. 
On the 28th day of February, 1901, the defendant executed and 
delivered to the plaintiff a promissory note for $3,740, payable in 
six months. When this note became due it was renewed by the 
four notes in suit, which were dated August 28, 1901, and payable 
in six months from that date. These renewal notes were not paid 


* Decision rendered, Jan. 3, 1911. 93 N. E. Rep. 985. 
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at maturity, and the plaintiff brought this action upon a complaint 
in the usual form. Upon the trial the plaintiff introduced evi- 
dence to show that the original note was given in payment of pre- 
miums upon two life insurance policies issued to the defendant by 
the John Hancock Life Insurance Company through the plaintiff, 
as its general agent. 

The defendant interposed an answer, denying that the notes 
were given for value received and that the plaintiff was the law- 
ful holder and owner thereof, and alleging an oral agreement 
under which neither the notes nor the insurance policies were to 
become valid and enforceable obligations, unless the plaintiff 
should secure for the defendant a certain loan of money. The 
defendant’s testimony in support of these allegations was to the 
effect that in February, 1901, he was visited in Olean by two in- 
surance brokers named Marvin and Larabee, who solicited him 
to take some life insurance ; that he at first replied that he did not 
want any ; that he afterwards called Larabee into his private office 
in the Dotterweich Brewery and told him that he had an option to 
buy the stock of the brewing company and wanted to raise $70,- 
000 to pay for it; that, if he could get a loan for that amount on 
the life insurance and the brewing company’s stock as collateral, 
he would take the insurance; that Larabee assured him that it 
could be done, and cited instances in which certain department 
stores in Buffalo had made loans under similar conditions. The 
defendant further testified that a week later the plaintiff, L~rabee, 
and Marvin called; that after he had been introduced the plain- 
tiff said: “The boys have been talking—Mr. Larabee and Mr. 
Marvin have been talking—to you about taking out an insurance 
for a loan,” and I said, “Yes.” He says, “Do you want it”? I 
said, “I do, providing you can make the loan.” And Mr. 
Smith said that if I would take out an insurance he could 
make the loan for me, and that this companay could take at 
least 50,000 and he knew where he could place the other 20. They 
even advised me to split up the policy, so that they wouldn’t have 
any trouble making the loan.” The defendant further testified 
that he met the plaintiff in Olean about 10 days later, at which 
time the latter produced the policies; that he then told the plain- 
tiff “that under no consideration could I take out a policy of that 
kind without he could guarantee to make me a loan”; that when 
the plaintiff handed the original note to the defendant, “I told 
him there was no use of my signing that note for a policy at the 
wages | was getting. I was getting $75 a month and I couldn’t pay 
no $100,000 insurance on $75 a month, and he said, ‘You sign 
this note, and I will hold it in my safe until this deal is closed, and, 
if it is not closed, I return you the note and you return me the 
policy. I will hold this note in my safe and won't try to sell it.’ 
He was to loan me $70,000 at 5 per cent. for five years or ten, and 
with the privilege of having it longer. He said, ‘I can get you the 
$70,000 loan, and I can get it for you at 5 per cent. for five years 
or ten, with the privilege of having it longer.’ He said, unless I 
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would sign the note to show that everything was in good faith, he 
couldn’t make me the loan on the policy. He said there wouldn’t 
be any effect in the policy ; the policy would be null and void if he 
didn’t get me the loan; that they would take the same chances as 
Ze 

These are the circumstances in which the defendant says he 
executed the original note and delivered it to the plaintiff, re- 
ceiving at the same time two policies issued by the John Hancock 
Life Insurance Company for $70,000 and $30,000, respectively, 
together with receipts showing that the premiums for the first 
year had been paid. 

The defendant sought to show what took place in August, 1901, 
between Marvin and himself regarding the renewal of the orig- 
inal note, but the learned trial court excluded the proffered 
evidence, upon the ground that Marvin’s declarations and ad- 
missions could not bind the plaintiff, as there was no proof that 
Marvin had authority to do anything except to get an uncondi- 
tional renewal. Then the defendant further testified that the 
plaintiff never procured the loan for him; that soon after the 
notes in suit became due, and before this action was commenced, 
he went to the plaintiff’s office in Buffalo, and asked for a return 
of the notes and tendered back the policies. 

When the defendant rested his case the learned trial court 
granted the plaintiff's motion for the direction of a verdict, and to 
this ruling the defendant duly excepted. The defendant also 
asked the court to submit to the jury the question whether the in- 
surance policies were accepted by the defendant and the original 
note was delivered to the plaintiff, upon condition that the same 
should be returned in case the plaintiff did not within a year pro- 
cure a loan of $70,000 for the plaintiff, with the insurance policies 
and the brewery stock as collateral. ‘This motion was also denied, 
and the defendant took an exception. 

We have quoted or cited only such parts of the evidence as bear 
directly upon the question whether the learned trial court erred in 
directing a verdict for the plaintiff. The case is characterized by 
a number of peculiarities which may, or may not, be influential in 
determining the ultimate result, but with these we have no present 
concern. The question now before us is whether the testimony of 
the defendant, supplemented by such legitimate inferences there- 
from as are most favorable to him, is of sufficient weight and 
probative force to create a question of fact for the jury, and that 
question obviously depends upon the nature and effect of the 
oral agreement to which he testified. If that agreement, which 
for present purposes must be assumed to have been made, created 
a condition precedent, without the performance of which the 
notes never became valid obligations in favor of the plaintiff, 
then there is a question of fact for the arbitrament of a jury. 
The converse of the proposition is equally simple. If the effect of 
that agreement was to ingraft upon a valid contract a condition 
subsequent, the learned trial justice was right in ruling that the 
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issue was one of law for his decision. A careful analysis of the 
defendant’s testimony has convinced us that he is right in the con- 
tention that the case should have been sent to the jury. He tes- 
tified that he told the plaintiff that under no consideration would 
he take the insurance, unless the plaintiff would guarantee to 
make him the loan; that the plaintiff told him to sign the note, 
which would be held in the plaintiff's safe until the deal was 
closed; that if it was not closed, the note would be returned to 
the defendant and the policy would be returned to the plaintiff ; 
that the policy would be null and void if the plaintiff did not get 
the loan for the defendant, and that both of them would be taking 
the same chance. If these statements mean anything, they plainly 
import a condition which was to be performed before the trans- 
action, witnessed by the delivery of the note to the plaintiff and 
the delivery of the policies and receipts to the defendant, was to 
be regarded as consummated and binding. That condition was 
the procurement o1 the loan which, concededly, was never made. 
Giving to the defendant’s story a fair, natural, and unstrained in- 
terpretation, we have a case in which there is failure of the pre- 
cise condition which must determine the existence or non ex- 
istence of any contract between him and plaintiff. We are not 
unmindful of the opposing facts and antagonistic inferences 
which other features of the transaction may suggest. These are 
not proper subjects for present discussion. We simply emphasize 
the controlling circumstance that, if the defendant’s story is true, 
there is no binding contract between him and the plaintiff, and 
the issue of its truth or falsity is for the jury, and not for the 
court. 

There is no subtlety or ambiguity in the law of the subject ; but 
there is difficulty in applying it to some cases in which there may 
be uncertainty as to the effect of oral testimony upon contracts 
which are wholly or partly reduced to writing. When the oral 
testimony goes directly to the question whether there is a written 
contract or not, it is always competent ; but when the effect of the 
oral testimony is to establish the existence of a written contract, 
which it is designed to contradict or change by parol, then the 
spoken word must yield to the: written compact. 

There are many decided cases upon this branch of the law both 
in this state and in other jurisdictions, but we shall refer to only a 
few, as illustrating the line of cleavage between the case at bar 
and the case of Jamestown Business College Ass’n vs. Allen, 172 
N. Y. 291, 64 N. E. 952, 92 Am. St. Rep. 740, upon which the 
respondent relies to support his contentions. In Benton vs. 
Martin, 52 N. Y. 570, this court very clearly enunciated the rule 
which has always obtained in this state: “Instruments not under 
seal may be delivered to the one to whom upon their face they 
are made payable, or who by their terms is entitled to some inter- 
est or benefit under them, upon conditions the observance of 
which is essential to their validity. And the annexing of such 
conditions to the,delivery is not an oral contradiction of the writ- 
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ten obligation, though negotiable, as between the parties to it, or 
others having notice. It needs a delivery to make the obligation 
operative at all, and the effect of the delivery and the extent of 
the operation of the instrument may be limited by the conditions 
with which delivery is made. And so also, as between the original 
parties and others having notice, the want of consideration may 
be shown.” Page 574. This quotation sums up the whole of the 
law applicable to the case at bar in its present state, and outlines 
comprehensively the rule which has been followed in Bookstaver 

Jayne, 60 N. Y. 146; Grierson vs. Mason, 60 N. Y. 394; 
Reynolds vs. Robinson, 110 N. Y. 654, 18 N. E. 127; Schmittler 
vs. Simon, 114 N. Y. 176, 21 N. E. 162, 11 Am. St. Rep. 621, 
and other cases, under a variety of circumstances. 

The case of Jamestown Business College Ass‘n vs. Allen, supra, 
is a salient illustration of the converse of this rule. There the 
promissory note was rendered effective and complete by an un- 

conditional delivery. The payee agreed to release the maker, and 

to cancel the note, upon a future contingency which might or 
might not arise. That was clearly a condition subsequent, which 
brought the case within the general rule that a contract reduced 
to writing, and complete in its terms, cannot be varied and con- 
tradicted by oral testimony. Ejighmie vs. Taylor, 98 N. Y. 288; 
Thomas vs. Scutt, 127 N. Y. 133, 27 N. E. 961; Stowell vs. 
Greenwich Ins. Co., 163 N. Y. 298, 57 N. E. 480; Mead vs. 
Dunlevie, 174 N. Y. 108, 66 N. E. 658. Thus, to state the differ- 
ence most concretely, the case at bar is one in which the oral testi- 
mony tends to show that the writing purporting to be a contract 
is in fact no contract at all; while in the case of the Jamestown 
Business College the oral testimony was in direct contradiction of 
the written contract, as to the existence and validity of which 
there was no controversy. 

We think the court erred in excluding the evidence offered by 
the defendant to show what took place between him and Marvin 
at the time when the original note was renewed by the notes in 
suit. It needs no argument to demonstrate that, if it was compe- 
tent for the defendant to show under what conditions he delivered 
the original note, he must logically be permitted to show that the 
renewal notes were affected by the same conditions. Quite aside 
from this, there is enough in the record to make it a question for 
the jury whether Marvin was or was not the alter ego of the 
plaintiff in the dealings with the defendant. 

As there must be another trial, we have eliminated from this 
discussion everything that is not germane to the questions which 
are before us on this appeal. We have not referred to the defend- 
ant’s counterclaim, which is manifestly inconsistent with his de- 
fense, or to the evidence relating to his asserted possession of 
options for the purchase of the brewery stock. These and various 

other features of the case may be of importance in determining 
the verdict of a jury, but they cannot affect our decision. 
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The judgment should be reversed and a new trial ordered, with 
costs to the appellant to abide the event. 

Cullen, C. J., and Haight, Willard Bartlett, Hiscock, Chase, 
and Collin, JJ., concur. 

Judgment reversed, etc. 


SUPREME COURT OF MINNESOTA. 


RAHDERS, MERRITT & HAGLER 
US. 
PEOPLE’S BANK OF MINNEAPOLIS et at.* 


INSURABLE INTEREST—PARTNERSHIP. 


A copartnership has an insurable interest in the life of one of the part- 
ners. 


[For other cases, see Insurance, Cent. Dig. § 152; Dec. Dig. § 115.] 
LIFE INSURANCE—ASSIGNMENT TO CORPORATION. 


Whether a corporation has an insurable interest in the life of a stock- 
holder is not decided. But an insurance contract, which has heen 
issued and carried in good faith upon the life of a member of a 
copartnership, may be assigned by the copartnership to the corporation 
organized for the purpose of succeeding to the business. 

[For other cases, see Insurance, Cent. Dig. § 166; Dec. Dig. § 121.] 


ASSIGNMENT OF POLICY BY PAROL. 
An assignment by the beneficiary of a life insurance policy may be made 
by parol; no objection being interposed by the insurer. 


[For other cases, see Insurance, Cent. Dig. § 478; Dec. Dig. § 208.] 


Appeal from District Court, Hennepin County; Horace D. 
Dickinson, Judge. 

Action by Rahders, Merritt & Hagler against the People’s Bank 
of Minneapolis and others. From the judgment, W. C. Daniels 
and others appeal. Affirmed. 


G. A. WiLL, for Appellants. 
KeitH, Evans, THomMpson & FAIRCHILD, for Respondent. 


LEwIs, J. 
From 1890 until 1907, Rahders, Merritt & Hagler were copart- 
ners in business in North Dakota, under the name Rahders, 
Merritt & Hagler. In 1907 a corporation was formed with the 
same name. Each former partner became the owner of one-third 
of the capital stock, and the business of the copartnership was 


* Decision rendered, Feb. 17, 1911. 130 N. W. Rep. 16. Syllabus by the Court. 
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transferred to the corporation, which acquired all of the assets 
and assumed all of the liabilities. In 1900 Merritt took out 
$5,000 insurance on his life, payable to his estate, and delivered 
the policies to the copartnership, and after the corporation was 
formed they were scheduled among the assets and turned over to 
the corporation. The premiums were all paid by the copartner- 
ship until the corporation was formed, and then one premium was 
paid by the company. By the agreement of the parties the money 
due on the policies was paid by the insurance company to the 
People’s Bank, and this action was brought to secure judgment in 
favor of the corporation. 

The trial court found that, while said partnership was conduct- 
ing said business, the lives of the several members were insured 
by said copartnership for the benefit of said firm in the sum of 
$5,000 on the life of each partner; that all of the premiums on the 
policies taken out on the lives of the members were paid by said 
partnership as an expense of its business, and that the policies so 
taken out were delivered to and kept in the possession of said 
partnership; that the policies taken out by Mr. Merritt by inad- 
vertence were not transferred or formally assigned to said part- 
nership or to said corporation, but that the same were at all times 
the property of said copartnership until the organization of said 
corporation, and thereafter were the property of said corporation, 
and were at all times recognized by said Merritt as part of the 
assets of said copartnership, and of said corporation after its 
organization, and were listed and included by said Merritt in the 
statement of assets of said copartnership which were transferred 
to said corporation upon its taking over the business and assets of 
said copartnership—and ordered judgment for the corporation. 

The administrators of the estate appealed, but do not question 
the findings of fact. 

They claim the right to recover upon the following propositions 
of law: First, that there was no insurable interest in the two 
other members of the copartnership at the time the policies were 
issued ; second, if there was an insurable interest, then it became 
extinguished on the formation of the corporation; and, third, 
any assignment or change in the beneficiary by parol would be an 
unauthorized alteration of the contract of insurance. 

1. The question of insurable interest is fully discussed in 
Bacon on Life Insurance, §§ 248, 250, where the leading authori- 
ties are collected. Any reasonable expectation of pecuniary bene- 
fit or advantage from the continued life of another creates an 
insurable interest in such life. The essential thing is that the 
policy shall be obtained in good faith, and not for the purpose of 
speculating upon the hazards of a life in which the insured has 
no interest. Conn. Life Insurance Co. vs. Schaefer, 94 U. S. 
457, 24 L. Ed. 251; Loomis vs. Eagle, 6 Gray (Mass.) 396. It 
does not require a very great interest to take a case out of the 
objection of being a wager policy. Each member of a copartner- 
ship certainly has an interest in the continuance of the lives of his 
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copartners, growing out of the partnership relation. The neces- 
sities of the business incur more or less liability, which might be 
serious financially if one were removed by-death. Conn., etc., In- 
surance Co. vs. Luchs, 108 U. S. 498, 2 Sup. Ct. 949, 27 L. Ed. 
800. This is the general rule, and we hold that the partnership in 
question had an insurable interest in the life of Mr. Merritt. 

2. Among the assets turned over by the copartnership to the 
corporation, upon its formation in 1907, were the Merritt insur- 
ance policies, and two other policies held by the partnership upon 
the lives of the other two members. The three members of the 
copartnership were the charter members of the corporation, and 
the capital stock of $50,000 was divided equally among them, and 
so remained to the time of Mr. Merritt’s death, at which time the 
corporation had paid one premium. The court found that the 
policies were issued for the benefit of the copartnership, and that 
the corporation when formed became the beneficiary. This is 
equivalent to finding that the contract of insurance was trans- 
ferred, although there was no formal assignment of the policies. 
This finding was not attacked by the appellant; but it is denied 
that the corporation could legally become the beneficiary, because 
it had no insurable interest in the life of its stockholder, Mr. 
Merritt. 

There is a great diversity of opinion on this question. In some 
jurisdictions it has been squarely held that a policy, though valid 
in its inception, is void in the hands of an assignee having no in- 
surable interest in the life of the insured. Tate vs. Building 
Ass’n, 97 Va. 74, 33 S. E. 382, 45 L. R. A. 243, 75 Am. St. Rep. 
770; Cheeves vs. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. 
Rep. 107; Metropolitan Life Insurance Co. vs. Elison, 72 Kan. 
199, 83 Pac. 410, 3 L. R. A. (N. S.) 934, 115 Am. St. Rep. 189; 
Bendet vs. Ellis, 120 Tenn. 277, 111 S. W. 795, 18 L. R. A. (N. 
S.) 114, 127 Am. St. Rep. 1000. The weight of authority, how- 
ever, supports the rule that a policy, valid when issued, may be 
assigned as a chose in action to one having no insurable interest in 
the insured. Dixon vs. National Life Insurance Co., 168 Mass. 
48, 46 N. E. 430; Prudential Ins. Co. vs. Liersch, 122 Mich. 436, 
81 N. W. 258; Steinback vs. Diepenbrock, 158 N. Y. 24, 52 N. E. 
662, 44 L. R. A. 417, 70 Am. St. Rep. 424; Rittler vs. Smith, 70 
Md. 261, 16 Atl. 890, 2 L. R. A. 844. The reasoning in support 
of this line of decisions is that the insured ought to be permitted 
to realize at any time on the value of his policy ; that it is a species 
of property, and the value of life insurance as an asset would un- 
necessarily be lost, if not made assignable as other choses in ac- 
tion. Of course good faith in the transaction is required, and the 
courts do not hesitate to condemn a policy issued for the purpose 
of having it assigned. See valuable note to Met. Life Ins. Co. 
vs. Elison, 3 L. R. A. (N. S.) 943. Our own court, in Brown vs. 
Equitable L. A. S., 75 Minn. 412, 78 N. W. 103, 671, 79 N. W. 
968, decided that a policy, valid when issued, was valid in the 
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hands of a bank which had loaned money on it to the assignee of 
the insured. 

The courts are not*unanimous on the question whether a 
corporation has an insurable interest in its stockholders. An in- 
teresting discussion of this subject is found in Mechanics’ Nat. 
Bank vs. Cumins, 72 N. H. 12, 55 Atl. 191, 101 Am. St. Rep. 650. 
But that question is not directly involved here, and it is unneces- 
sary to determine whether this corporation might have taken out 
a policy on the life of Mr. Merritt. These policies were issued 
in good faith to the copartnership, and acquired in good faith by 
the corporation, and on authority and on principle that company 
is entitled to collect the amount of the policies as assignee. 

3. It only remains to notice appellant’s third point, that the 
assignment, if made, was by parol, and contrary to the terms of 
the written contract. There are three answers to this objection: 
First, the writing—that is, the policies—do not forbid an as- 
signment of the contract, and do not provide in what manner an 
assignment shall be made; second, the court found that the polli- 
cies became the property of the corporation, and appellant does 
not question the fact; and, third, the insurance company admits 
its liability on the policies, and makes no objection to the method 
of the transfer or assignment, and as between the assignor and 
assignee an assignment by parol was sufficient . Hogue vs. Minn. 
Packing & Prov. Co., 59 Minn. 39, 60 N. W. 812. 

Affirmed. 


SPRINGFIELD COURT OF APPEALS. 


MIssouRI 


CHRISTENSEN 
vs. 
NEW YORK LIFE INSURANCE CO.* 


LIFE INSURANCE—CONSTRUCTION OF POLICY. 


Rev. St. 1890, § 7807 (Ann. St. 1906, p. 3752), provided that no life policy 
issued after August 1, 1879, should after payment upon it of three 
annual payments be forfeited for nonpayment of premium, but that 
the net value of the policy when the premium became due and not 
paid should be computed and taken as a net single premium for tem- 
porary insurance for the full amount of the policy. Section 6946, 
Rev. St. 1909, enacted in 1903, provided that the insurer could deduct, 
not only the amount of insured’s debt to it on account of premiums, 
but all debts. A policy was issued in 1901, and after the enactment 
of section 6946 was pledged with the insurer as security for a loan 
made on it at that time, and in 1905 default was made in payment of 


* Decision rendered, Jan. 3, 1911. Rehearing denied, Feb. 6, 1911. 134 8S. W. Rep. 100. 
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premium and interest on the loan. The right of assured to the loan, 
the duty of the insurer to make it, the amount thereof, the 
rate of interest, and all conditions thereof, were provided for 
in the policy, and the insurer was bound to grant the loan 
upon such terms on insured’s application. Held, that the grant- 
ing of the loan did not constitute a new contract so as to be 
governed by section 6946, but was a part of the policy issued before 
the enactment of such section, and hence the insurer, upon fore- 
closing the policy for default in payment of premium and interest 
and providing for extended insurance, could not deduct the amount 
of the loan, but only the debt for premiums. 


[For other cases, see Insurance, Cent. Dig. §§ 893, 894; Dec. Dig. § 350.] 
POLICIES—STATUTORY PROVISIONS—ESTOPPEL. 


The statute in force when the policy was issued, being a part of the con- 
tract, could not be waived or changed by contract, and though in- 
sured received the policy returned by the insurer after foreclosure 
with the indorsement thereon of the terms of foreclosure and the 
amount and time of the extended insurance granted, computed accord- 
ing to section 6946, Rev. St. 1900, and retained the policy until his 
death, without complaint, there was no estoppel which would pre- 
clude his representative from recovering on the policy of extended 
insurance, which, had the proper method of computation been ob- 
served, would have been in force at insured’s death. 


[For other case, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


Appeal from St. Louis Circuit Court; Daniel D. Fisher, 
Judge. 
Action by Rose E. Christensen against the New York Life 


Insurance Company. Judgment for plaintiff, and defendant 


appeals. Affirmed. 


Jupson & GREEN, for Appellant. 

JamEs J. O’DononoE, for Respondent. 

Cox, J. 

Action upon an insurance policy, trial by the court upon an 
agreed statement of facts and depositions, judgment for plaintiff 
for $741.60, and defendant has appealed. 

The policy sued upon was issued December 21, 1901, to Anton 
Christensen, the husband of plaintiff, for the sum of $1,000. 
The premium of $52.20 was to be paid annually upon the 18th 
day of December. Premiums were paid up to and including 
December 18, 1904. On March 7, 1905, the assured procured 
a loan, under the terms of the policy, for $133. The premium, 
falling due December 18, 1905, and the interest on the loan, due 
at that time, were not paid, and no subsequent payment was 
made upon either the premium on the policy or interest on the 
loan. The policy of insurance had been pledged to the defend- 
ant as security for the loan. On June 11, 1906, the defendant, 
proceeding under the terms of the policy, foreclosed it, and, in 
accordance with its terms, returned it to the assured with an 
indorsement thereon that extended insurance to the amount of 
$867 was granted to expire January 18, 1907. 

The merits of this appeal center upon one proposition, and 
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that is whether this policy is to be construed under the law in 
existence at the date of its issue, or under the law as it existed 
at the time the assured secured the loan. The law in force at the 
date the policy — issued, necessary to be considered, was sec- 
tion 7897, Rev. 1899 (Ann. St. 1906, p. 3752), which is as 
follows: ‘Policies Nonforfeitable, When—No policies of in- 
surance on life hereafter issued by any life insurance company 
authorized to do business in this state, on or after the first day 
of August, A. D. 1879, shall, after payment upon it of three 
annual payments, be forfeited or become void, by reason of non- 
payment of premiums thereof, but it shall be subject to the 
following rules of commutation, to wit: The net value of the 
policy, when the premium becomes due, and is not paid, shall 
be computed upon the actuaries’ or combined experience table 
of mortality, with 4 per cent interest per annum, and after de- 
ducting from three-fourths of such net value, any notes or 
other evidence of indebtedness to the company, given on ac- 
count of past premium payments on said policies, issued to the 
insured, which *ndebtedness shall be then canceled, the balance 
shall be taken as a net single premium for temporary insurance 
for the full amount written in the policy; and the term for 
which said temporary insurance shall be in force shall be deter- 
mined by the age of the person whose life is insured at the time 
of default of premium, and the assumption of mortality and in- 
terest aforesaid. * * *” 

It is conceded that, if the policy in suit is to be construed un- 
der this section, the premiums paid by the assured would extend 
his insurance beyond the date of his death, and that plaintiff 
should recover; but it is contended by appellant that this policy 
is to be construed under the above section as amended by the 
Legislature in 1903 (Acts 1903, p. 208), which section is now 
section 6946, Rev. St. 1909. Under the statute as amended, the 
company could deduct not only the amount of the assured’s in- 
debtedness to it on account of premiums, but all indebtedness. 
The question at issue is whether, in computing the amount to 
be used for the purchase of the extended insurance, the amount 
of the loan should be deducted from the amount of premiums 
paid and earnings of the policy. When the defendant foreclosed 
its lien upon the policy for the loan, after default by the assured 
in the payment of premiums and interest, it deducted the amount 
of the loan and gave extended insurance’ for the value of the 
remainder of the assured’s interest, and now contends that under 
the statute as amended in 1903 it had that right. Under the 
statute as it existed prior to 1903, it was held that no debts could 
be deducted except loans that had been made for the purpose of 
paying premiums upon the policy; that as to all other debts, 
owing by the assured to the company, the company and the as- 
sured occupied the relation of ordinary debtor and creditor; 
and that such indebtedness could not be considered in determin- 
ing the amount of extended insurance to which the assured was 

















Life.] Christensen vs. New York Life Ins. Co. 681 





entitled. Smith vs. Ins. Co., 173 Mo. 329, 72 S. W. 935; Bur- 
ridge vs. Ins. Co., 211 Mo. 158, 109 S. W. 560. 

In this case the policy was issued before the amendment to 
the statute, and the loan was made after the amendment, and 
the merits of this case turn upon the question as to whether the 
granting of the loan constituted a new contract so as to bring 
into play the statute as amended. 

Neither the statute nor this amendment is, in any sense, re- 
troactive. The statute itself was enacted for the benefit of the 
assured, and we should bear this in mind in construing the terms 
of this policy and the loan made under it. The right of the 
assured to the loan and the duty of the company to make it, the 
amount thereof, the rate of interest to be charged therefor, and 
all the terms and conditions of the loan, are provided for in 
the policy, and all the assured had to do to secure it was to 
apply for it, and, when he did apply, the company was bound, 
by its contract, to grant it upon the terms provided in the policy. 
The loan was therefore contemplated when the policy was is- 
sued, and the terms of the contract between the parties mm rela- 
tion to it were found in the policy itself, and hence the loan con- 
tract is to be construed as a part of the policy, and not as an in- 
dependent contract made when the loan was applied for and 
the —s furnished. Burridge vs. Ins. Co., 211 Mo., loc. cit. 
174, 109 S. W. 560. Hence it follows that this policy is to be 
construed, ‘and the rights of the parties under it determined, 
under the statute as it existed prior to the amendment of 1903, 
and hence the policy was in force at the time the insured died, 
unless, as now contended by defendant, he was estopped from 
invoking the aid of the statute. 

The contention of estoppel is based upon the fact that when 
the defendant foreclosed the policy it indorsed thereon the terms 
of the foreclosure, and stated the amount and time of the ex- 
tended insurance that was granted the assured under it, and 
returned the policy to him with this indorsement upon it. and 
that he retained it until the day of his death without any com- 
plaint. We do not think there is any occasion for the applica- 
tion of the doctrine of estoppel in this case. ‘This policy is to 
be construed by the terms of the statute, and not by the agree- 
ment of the parties. The statute must be read into the contract 
and be considered a part of it. The statute was enacted for the 
general good, and its terms cannot be waived, or changed, by 
contract, and, if parties cannot by express centract abrogate 
the statute, the same result cannot be accomplished under the 
guise of an estoppel. 

It is conceded that, if the policy is to be construed under the 
statute as it existed prior to the amendment of 1903, and the 
doctrine of estcppei does not apply, the judgment is right. 

The result is that the judgment should Le affirmed, and it is 
so ordered. All concur. 
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ST. LOUIS COURT OF APPEALS. 


Missuvuri 


PASCHEDAG 
US. 
METROPOLITAN LIFE INS. CO.* 


LIFE INSURANCE—DEFAULT—EXTENDED INSURANCE — 
PLEDGE OF POLICY TO INSURER FOR LOAN. 


Rev. St. 1890, § 7897 (Ann. St. 1906, p. 3752), provided that no life policy 
should after payment of three annual payments be forfeited for non- 
payment of premium. but that the net value of the policy, when the 
premium became due and was not paid, should be computed and 
taken as the net single premium for temporary insurance for the 
full amount of the policy. Held that, though an insured may pledge 
his policy and the cash surrender value thereof to a third person, the 
insurer cannot contract with insured to that effect either when the 
loan is provided for in the policy in the first instance or by a sub- 
sequent amendment thereto, if the loan contract involves an appro- 
priation of the net value of the policy mentioned in the statute. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


LIFE INSURANCE—EXTENDED INSURANCE — STATUTORY 
PROVISIONS. 

Rev. St. 1899, § 7900 (Ann. St. 1906, p. 3755), provides that section 7897 
shall not apply to a policy containing a provision for an unconditional 
surrender value at least equal to the net single premium for the 
temporary insurance provided for. Held, that a provision of a life 
policy giving insured an option as to a cash value for a greater 
amount than the net single premium provided for, upon surrender 
and release of the policy within six months after default in payment 
of any premium, provided there should be no unpaid loan through 
the operation of another option, did not provide an unconditional 
surrender value within the statute; it not operating as an auto- 
matic conversion of the policy into a cash surrender value which 
might be had at any time by insured within the period of limitation, 
and the policy was not exempted from section 7987 (page 3752). 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


LIFE INSURANCE—CANCELLATION OF POLICY—DEFAULT 
IN PAYMENT OF PREMIUM AND INTEREST ON LOAN. 

A loan having been given on such policies by the insurer on a pledge of 
the policies by a contract which, though it did not expressly provide 
for payment of the loan, implied an agreement to such effect 
by reciting the matter as a loan to bear interest until a 
definite time, insured reserving the right to pay the loan 
at any time and take up the policies, and the insurer 
having canceled the policies pledged for failure to pay a premium 
and interest on the loan and having appropriated the cash surrender 
value of the policies as provided in the contract for loan instead of 
issuing extended insurance as required by the statute, the transac- 
tion should not be treated as though the policies had been surrendered 
for their cash surrender value and the subject-matter of the provi- 


® Decision rendered, Jan. 24, 1911. Rehearing denicd, Feb. 7, 1911. 184 8. W. Rep. 102 
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sion of the policies in respect thereto fully consummated because in- 
sured actually received the entire amount which he might have had 
under any theory as the cash surrender value of the policies. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


LIFE INSURANCE — EXTENDED INSURANCE — STATUTORY 
PROVISIONS. 

Rev. St. 1909, § 6946, provided that the insurer could deduct, not only in- 
sured’s debt for premiums, but all debts. Policies were issued in I90I 
and 1902, and after the enactment of section 6946 were pledged with 
the insurer as security for a loan made at that time, and subsequently 
default was made in payment of a premium and interest on the loan. 
The right of assured to the loan was provided for in the policies 
Held, that the granting of the loan did not constitute a new contract 
so as to be governed by section 6046, but was a part of the policy 
issued before the enactment of such section, and the parties’ rights 
were determinable under section 7897, Rev. St. 1899 (Ann. St. 1906, 
Pp. 3752.] 

[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. §350.] 


LIFE INSURANCE—FORFEITURE — STATUTORY PROVISION. 

Rev. St. 1899, § 7900 (Ann. St. 1906, p. 3755), provides that the preceeding 
sections relating to nonforfeiture of life policies shall not apply if a 
policy be surrendered to the company for a consideration adequate 
in the judgment of a legal holder thereof. Held that, while an in- 
sured under the section may surrender his policy and terminate the 
relation of insurer and insured for a consideration in his judgment 
adequate therefor, such consideration must be given by the insurer 
for such a surrender, and not for some other purpose, and where 
policies were pledged to the insurer by insured for a loan with the in- 
tent of repaying it and receiving back the policies, that he received 
an adequate consideration would not relieve the insurer, upon sub- 
sequent default in payment of premium and interest on the loan, 
from issuing extended insurance required by the preceding non- 
forfeiture provisions of the statute. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


LIFE INSURANCE—ACTIONS ON POLICY—DEDUCTIONS OF 
UNPAID PREMIUMS—PLEADING—JUDGMENT. 
ev. St. 1899, § 7800, (Ann. St. 1906, p. 3754), provides that if the death 
of insured occur within the term of temporary insurance, and no con- 
dition of the insurance other than payment of premium has been 
violated, the company may deduct from the amount insured the amount 
of all premiums that had been forborne at insured’s death, including 
the whole of the year’s premium in which the death occurred, but that 
such premium shall in no case exceed the ordinary life premium for 
the age of issue with 6 per cent interest. Held, that in an action on 
policies, where defendant makes no claim of such premiums in its 
answer, and the evidence, while it shows that they were unpaid, does 
not show the amount of an ordinary life premium at the age of issue 
of the policies, there can be no deduction therefor. 


[For other cases, see Insurance, Cent. Dig. § 1789; Dec. Dig. § 672.] 


Appeal from St. Louis Circuit Court; Eugene McQuillin, 
Judge. 

Action by Lulu M. Paschedag, administratrix of Theodore 
W. Paschedag, against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 
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NATHAN FRank, Ricuarp A. Jones, and Max W. OLIver, 
for Appellant. 

KINEALY & KINEALY, for Respondent. 

Norronl, J. 

This is a suit on two policies of life insurance. Plaintiff re- 
covered the amount of the policies and interest, less the amount 
of a certain loan made by defendant thereon, together with 
accrued imterest, and defendant prosecutes the appeal. 

Plaintiff is the administratrix of her deceased husband, the 
insured, and defendant is an incorporated life insurance com- 
pany. The policies in suit were issued and delivered in this 
state, and it is conceded that they are Missouri contracts subject 
to our nonforfeiture statutes as expounded by the decisions of 
the Supreme Court of Missouri. The policies are for $1,000 
each and were issued to plaintiff's husband, Theodore W. Pas- 
chedag, and payable to his personal representatives, the one, on 
April 9, 1901, in consideration of a stipulated annual premium 
of $29.07, payable in advance each year, and the second on 
November 6, 1902, in consideration of a stipulated annual pre- 
mium of $20.57, payable in advance each year. The petition is 
in two counts, the first of which declares upon the policy first 
issued, and the second upon the policy issued at the later date. 
It is avered in the petition that, though the insured owned the 
policies, and they were in force at the time of his death, both 
were then in the possession of defendant. 

It appears the insured paid the first six premiums promptly 
each year on the first policy as they fell due; that is to say, he 
paid premiums of $29.07 each on April 9, 1901, the date of 
issue, and on April 9, 1902, 1903, 1904, 1905, and 1906. He 
likewise paid each premium of $29.57 promptly in cash on the 
second policy; that is, the first premium on November 6, 1902, 
and likewise on November 6, 1903, 1904, and 1905. Six com- 
plete annual premiums were pafd on the first policy, and four 
complete annual premiums on the second policy, when the in- 
sured negotiated a loan on both policies June 26, 1907, for the 
full amount of the cash surrender value of each policy on the 
next ensuing date for the payment of annual premiums. The 
nonforfeiture statutes (sections 7897, 7898, 7899, and 7900, 
Rev. St. 1899 [Ann. St. 1906, pp. 3752, 3755]) were in force 
at the time the policies were issued, and each of the policies con- 
tained a provision for a cash surrender value at least equal to 
the net single premium for the temporary insurance provided for 
in section 7897. Indeed, it is conceded that each policy con- 
tained a provision for a cash surrender value slightly in excess 
of that required under our statutes in order to exempt a policy 
from the application of the nonforfeiture laws. Both policies 
also contained provisions denominated “concession” as to the 
amount which the company would loan the insured thereon. It 
is stipulated m the policy that, after three or more full annual 
premiums are paid, the company will grant the insured a loan 
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thereon not to exceed the amount stated below in column (a) 
bearing 5 per cent interest, payable annually in advance, upon 
receiving satisfactory assignment of the policy as collateral se- 
curity, provided that premiums have been paid in full for the 
policy for the year next ensuing the year named in the table as 
fixing the amount of the loan. According to this table, at the 
end of six years, the insured was entitled to a loan of $124 on 
the first policy, for on this six annual premiums had been paid at 
the time, and this amount is identical with the cash surrender 
value of the same policy stipulated for at the end of seven years; 
that is to say, while $124 was the loan value of the first policy 
after the payment of six annual premiums, the same amount, 
$124, was the cash surrender value provided therein at the end 
of the succeeding year. As to the second policy on which only 
four premiums had been paid when the loan was negotiated, the 
loan vaule provided for therein is $80 at the end of four years, 
and this is the identical amount which the policy stipulates as a 
cash surrender value at the end of the fifth year. On June 26, 
1907, after having paid six premiums on the first policy and four 
on the second, insured negotiated a loan with defendant com- 
pany on the two policies for the amount of $124 on the first and 
$81 on the second, at 5 per cent. interest, etc., and by written con- 
tract of that date pledged the two policies for its repayment at 
the company’s office in New York as thereinafter provided. 
Among other things, this loan contract provides that, if the 
insured shall default in the payment of the interest on the loan 
when due or any subsequent premium on the policies, then, after 
thirty days’ grace shall have expired, the company is authorized 
to cancel the policies and appropriate the cash surrender value 
thereof to the payment of the loan without notice to the insured. 
Though the loan contract does not in express terms provide for 
a repayment of the loan except “as hereinafter provided,” it 
proceeds throughout as an agreement concerning collateral and 
vouchsafes to the insured the right to pay the indebtedness in- 
volved in the loan at any time and redeem the policies so 
pledged. In other words, it appears to be an agreement by which 
the policies and their cash surrender value are pledged to de- 
fendant company for a repayment of the loan if the insured 
shall default in the payment of interest thereon or in the pay- 
ment of any subsequent premiums on the policies; but it con- 
tains no positive and direct promise on the part of insured in 
express terms to repay the loan except in so far as it appoints 
defendant and authorizes it to appropriate the cash surrender 
value of the policies to that purpose. But the insured is given 
an express option therein to repay the loan at any time and take 
up the policies so pledged. The insured defaulted in the pay- 
ment of the next annual premium of $29.07 on April 9, 1908, 
and on June 26th of that year defaulted as well in payment of 
both the principle of, and interest on, the loan. After thirty days 
of grace had elapsed with respect to this policy, defendant com- 
L—vVol. XL.—44. 
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pany marked it canceled, filed it away among such papers in its 
office, and appropriated the $124 cash surrender value thereon 
then accrued to the payment of the loan pro tanto. Insured 
likewise defaulted in the payment of the next annual premium 
falling due on the second policy on November 6, 1906, and on 
June 26, 1907, defaulted as to the payment of interest and the 
amount of the loan on that policy. Thereafter, when more than 
thirty days of grace had expired, defendant marked the second 
policy canceled tn accordance with the conditions of the loan con- 
tract, deposited it among the files of the company, and appro- 
priated the cash surrender value of $80 to the payment of the 
loan thereon. Another premium on this policy fell due on No- 
vember 6, 1908, thereafter and was unpaid by insured, who died 
on November 15, 1908. 

The policies were issued in the first instance to the insured 
payable to his personal representatives, and plaintiff, his wife, 
as such, had no vested right therein; but she afterward quali- 
fied as his administratrix and prosecutes this suit on the theory 
that, though the defaults in the premiums occurred as above 
stated, the insurance nevertheless continued in force under the 
provision of our nonforfeiture statute, and this too notwith- 
standing the loan negotiated by the insured and the pledge of the 
policies vand the cash surrender value and subsequent appropria- 
tion thereof to the payment of the loan. It seems, though an 
insured may pledge his policies and the cash surrender value 
thereof to a third party under a competent contract for a loan, 
to consummate a valid contract with the insured to that effect 
our Supreme Court by construction of our nonforfeiture statute 
(section 7897) denies the right of the company issuing the policy 
either when the loan is provided for in the policy in the first in- 
stance, as in Burridge vs. New York Life Ins. Co., 211 Mo. 158, 
109 S. W. 560, or by a subsequent amendment thereto between 
the insurance company and the insured, as in Smith vs. Life Ins. 
Co., 173 Mo. 329, 72 S. W. 935, if the loan contract involves the 
right of the insurance company to appropriate the net value of 
the policy stipulated for in the nonforfeiture statutes which may 
be applied as a net single premium for the purchase of extended 
insurance. ‘Though it seems to be a strained construction of the 
nonforfeiture statutes, which infringes the freedom of contract 
between parties and inhibits the right of the insured to negotiate 
a loan on his policy as collateral even years after the contract 
of insurance was entered into on the same terms with the insur- 
ance company which would be valid in the circumstances of a 
third party, and plaintiff's cause of action may be sustained if 
the policies possessed sufficient net value to purchase extended 
insurance beyond the date of the death of the insured. For, 
though the company canceled the policies and applied the cash 
surrender value thereof to the payment of the loan, it acquired 
no right to do so under the decisions referred to by virtue of the 
loan contract if there be a net value otherwise available to pur- 
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chase extended insurance, because this contract found its origin 
in the policy provision for a loan in the first instance, and such 
provisions purport to authorize the company to appropriate the 
net value of the insurance to a purpose other than that contem- 
plated by the nonforfeiture statutes. It is conceded in this case 
the loan made was not granted for or the money employed for 
past premium payments on the policies. In other words, it was 
a cash loan to the insured which was in no manner employed for 
the payment of premiums to keep the insurance in force. It is 
conceded, too, that three-fourths of the net value of each of the 
policies at the time of the default in the payment of the first 
premiums above referred to computed upon the actuaries’ or 
combined experience table of mortality, with 4 per cent interest 
per annum thereon, as provided in section 7897, Rev. St. 1899, 
taken as a net single premium, would purchase temporary in- 
surance for the amounts written in each policy for a period of 
time quite beyond the date of insured’s death, which was No- 
vember 15, 1908, and therefore the right of recovery in plaintiff 
exists notwithstanding the loan and attempted cancellation of 
the policies. 

It is argued that, as each of the policies contained a provision 
for a cash surrender value even greater than the net single pre- 
mium for temporary insurance provided for in section 7897, 
then under the provisions of section 7900 the policies are ex- 
empted from the operation of section 7897 on extended insur- 
ance, especially in view of the fact that the insured had actually 
received such cash surrender value. We believe it to be true 
that both policies contained a provision for cash a surrender 
value equal to, if not greater than, that required by section 7897, 
and it is true enough that section 7900 exempts policies which 
contain a provision for an unconditional surrender value at 
least equal to the net single premium for temporary insurance 
provided for in section 7897 from influence of that section. But, 
by the express terms of the statute, such provision for a cash 
surrender value must be unconditional so that it will automatic- 
ally invest the insured with his right to the cash surrender value 
at the time he defaults in the payment of the premium. The 
rule of decision in respect of these provisions in the policy which 
are said to render the prior nonforfeiture sections inapplicable 
requires the insurance company to conform the policy provision 
strictly to the statute. See Cravens vs. Insurance Co., 148 Mo. 
583, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. Rep. 628. The 
condition contained in each policy in this case with respect to 
its cash surrender value is as follows: The insured is given an 
option as to “a cash value for the amounts stated below in 
column (b), upon surrender and satisfactory release of this 
policy, within six months after the time of default in the pay- 
ment of any premium, provided there be no unpaid loan through 
the operation of the first option.” The subjoined column re- 
ferred to therein by the letter “b” indicates a sufficient cash sur- 
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render value, it is true; but the provision of the policy quoted 
is not unconditional in the sense of the statute. It does not op- 
erate an automatic conversion of the policy into a cash surrender 
value which may be had at any time by the insured, for by an 
express provision therein it limits his right to the cash surrender 
value of the policy to his surrendering and executing a satis- 
factory release of the policy within six months after the time 
of default. It is entirely clear that the limitation therein quoted 
to the effect that the cash surrender value should be applied for 
within six months is a condition on the right of insured to have 

the cash surrender value of the policy at any time applies there- 
fore unless its subject-matter become barred by the statute of 
limitation. See Smith vs. Mut. Ben. Ins. Co., 173 Mo. 329, 338 
72 S. W. 935. The right under consideration is further con- 
ditioned by the express words of the provision quoted on the 
fact of there being no unpaid loan on the policy at the time. The 
provision of the policy relied upon says, in substance, the cash 
surrender value is available to the insured “provided there be 
no unpaid loan through the operation of the first option.” ‘his, 
too, imposes a condition which the statute oe ‘e Whit- 
taker vs. Insurance Co., 133 Mo. App. 664, 114 S. W. 

But this matter as to the form of the provision for : 1 cash 
surrender of the policy is really beside the case for the reason 
such a provision, even if otherwise sufficient, is without influ- 
ence here, where the question presented relates entirely to a loan 
on the policy. However, on this feature of the policy an ar- 
gument is advanced to the effect that, such provision in the pol- 
icies having been actually carried out by the payment of the full 
amount of the cash surrender value for the policies under the 
loan contract and such policies surrendered, the matter should 
be treated as though the provision for a competent cash sur- 
render value is actually consummate. In other words, it is said 
the insured actually received the entire amount which he might 
have had under any theory as the cash surrender value of the 
policy, and his rights should therefore be determined as though 
the policy had been surrendered for its cash surrender value, 
and.the subject-matter of the provision of the policy with respect 
thereto is now fully consummate notwithstanding its form. This 
argument predicates in part upon the fact that the loan contract 
contains no express promise on the part of insured to pay the 
loan. Because of this, it is said the contract, fairly construed, 
manifests the intention of both parties to terminate the relation 
of insurer and insured by the company paying and the insured 
accepting the cash surrender value for his policy. It is true 
enough the loan contract does not expressly provide for a re- 
payment of the loan except in so far as it authorizes defendant 
to appropriate the cash surrender value of the policy to that 
purpose; but it nevertheless implies an agreement to that effect, 
for it recites the matter as a loan to bear interest until a de- 
finite time and pledges the policies as collateral security therefor. 
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Both parties understood at the time that they were making a 
loan, and nothing appears whereby the intention is manifested 
to terminate the relation of insurer and insured by defendant 
paying to the insured the cash surrender value of the policies 
for their surrender and cancellation. Indeed, the intention 
that the relation of insurer and insured was to continue 
and not be thus terminated at the time the transaction 
took place, is obvious, for the insured reserves the right 
to pay the loan at any time and take up the policies, etc., and, 
besides, it appears from defendant’s proof that it notified him 
to pay the premiums thereafter falling due as though its rela- 
tion of insurer continued and the policies remained in force not- 
withstanding it held possession of both. Under such circum- 
stances, it is clear the matter ought not to be determined as a 
consummate surrender of the policies for their cash value unless 
no heed whatever is to be given to the intention of the parties. 
To consummate the settlement by paying the cash value for the 
policies involves the idea of assent, of course, to such a tran- 
saction on the part of both and manifests a purpose as well to 
terminate the relation of insurer and insured which theretofore 
obtained. It may be declared, where neither of these elements 
appear, and the transaction is expressly denominated a loan, that 
it was a surrender. 

At the time both the policies in suit were issued, our nonfor- 
feiture law (sections 7897 to 7900, inclusive, Rev. St. 1899) 
were in force and became parcel of the contracts of insurance. 
As the law then stood, section 7897 authorized insurance com- 
panies to deduct from three-fourths of the net value of the 
policy any notes or other evidences of indebtedness to the com- 
pany given by the insured on account of past premium payments 
on the policies. While the law so stood, under the decided cases, 
it became a part of the contracts of insurance with the company, 
and no other indebtedness than that for past premium payments 
could be so deducted. Smith vs. Insurance Co., 173 Mo. 329, 
72 S. W. 935; Burridge vs. Insurance Co., 211 Mo. 158, 109 
S. W. 560. Afterward, in 1903, the statute was so amended as 
to authorize the company to deduct from three-fourths of such 
net value any evidence of indebtedness to the company, etc. By 
this amendment the limitation upon such indebtedness to the 
payment of past premiums was eliminated, and it seems any in- 
debtedness to the company may be deducted under the amended 
statute. But the statute as so amended expressly provides a 
rule as to policies thereafter issued only. See Laws Mo. 1903, 
p. 208 (Ann. St. 1906, § 7897), as amended (Rev. St. 1909, § 
6946). The loan involved here was made June 26, 1907, after 
this amendment, and it is argued the rights of the parties should 
be determined according to the amended statute for the reason 
such amendment manifests the public policy of the state on the 
question at the time of the loan. Though the proposition that 
the public policy of the state is thus manifested in the amended 
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statute is entirely sound, it is wholly without influence on the 
facts here, for the rights of the parties are to be determined 
under the contract of insurance in the first instance. This is 
the theory of the decided cases on the subject. It is obvious the 
amendment is not retrospective in its operation under the settled 
rules of law, and, as the policies in the first instance stipulated 
for the loan which was afterwards negotiated and made there- 
under, the whole matter and the rights of the parties with respect 
thereto are to be determined under the statutes of 1899, which 
become parcel of the contract of insurance by virtue of their 
being the then law of the state. See Burridge vs. Insurance Co., 
211 Mo. 158, 109 S. W. 560. The case last cited is not pre- 
cisely in point in its facts, though the language of the opinion 
and the principle portrayed in the decision is controlling here. 
However, see Christenson vs. N. Y. Life Ins. Co., 134 S. W. 
100, for a judgment directly in point by the Springfield Court of 
Appeals. 

It is next argued that, by the loan contract and the surrender 
of the policies to defendant at the time the loan was made, it 
appears the insured accepted the proceeds of the loan as an ade- 
quate equivalent in his judgment for his rights in the premises, 
and therefore, as he was the sole beneficiary, the policy having 
been payable to his personal representatives, its subject-matter 
is relieved from the operation of the nonforfeiture provisions of 
the statutes by virtue of section 7900, which provides, among 
other things, that the three preceding sections as to nonfor- 
feiture, etc., shall be inapplicable if the policy shall be surrend- 
ered to the company “for a consideration adequate in the judg- 
ment of a legal holder thereof.” But, of course, this involves, 
too, a transaction where the parties contemplate a cessation of 
the insurance contract at the time. By the express provision of 
the statute, the insured may surrender the policy and terminate 
the relation of insurer and insured for any consideration which 
in his judgment is adequate therefor; but the consideration must 
be given by the company for such a surrender, and not for some 
other purpose. The provision of the statute referred to is with- 
out influence here for the reason the matter of surrendering the 
policy in the sense of the statute for an adequate consideration 
was not in contemplation of the parties. Indeed, it is clear the 
parties did not intend to terminate the relation of insurer and 
insured by this transaction, for insured reserved the right to 
pay the loan and redeem the pledge of the parties, and defend- 
ant proceeded to notify him when the subsequent payment fell 
due as though the insurance were still in force and not then sur- 
rendered for such a consideration as was deemed adequate in 
the judgment of the insured. See, in this connection, Burridge 
vs. Insurance Co., 211 Mo. 158, 109 S. W. 560. Where the 
transaction is denominated by the parties as a loan and the 
pledge of the policies and their dealings touching the matter 
manifest they did not imtend the policy was thereby surrendered 
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in the sense of the statute referred to for a consideration ade- 
quate in the judgment of the insured, the court is not justified 
in saying the transaction was a surrender. For a case directly 
in point, see Raymond vs. Insurance Co., 86 Mo. App. 391. 

The court gave judgment for plaintiff for the amount of the 
two policies with 6 per cent interest thereon after the institution 
of the suit, less the amount of the loan with accrued interest 
thereon at the rate of 6 per cent. It is argued here the court 
should have also deducted from the policies the one premium of 
$29.07, due April 9, 1908, on which the insured had defaulted, 
and the two premiums of $29.57 each on the second policy, one 
due November 6, 1907, and one due November 6, 1908, on both 
of which the insured had defaulted after the date of the loan 
and prior to his death on November 15, 1908. This argument 
is justified by the express words of section 7899, Rev. St. 1899, 
which authorizes the court, when the death of the insured oc- 
curs within the term of the insurance covered by the net value 
of the policy, to give judgment for the insurance notwithstand- 
ing the default #n premiums, etc. By this section, among other 
things, it is provided that the company shall have the right to 
deduct from the amount insured in the policy the amount com- 
pounded at 6 per cent interest per annum of all the pre- 
miums that had been forborne at the time of the decease, includ- 
ing the whole of the year’s premium in which the death occurs. 
3ut it is further provided therein that such premiums shall in 
no case exceed the ordinary life premium for the age of issue 
with interest as last aforesaid. This statute is parcel of the 
contract of insurance in this case as well as the others, and the 
rights of the parties ought in justice to be determined accord- 
ingly. But it seems defendant omitted to lay any claim to these 
premiums in its answer, and, while the proof shows they were 
unpaid as suggested, there is no evidence in the case as to what 
an ordinary life premium at the age of issue of the policies is. 
The policies in suit here are not ordinary life policies, but, on 
the contrary, are 20-payment life policies with an endowment 
feature annexed. ‘Though the amount of the defaulted pre- 
miums amply appears in the proof, we may not reckon with 
them, for by express mandate of the statute they may exceed, 
and no doubt do, the ordinary life premium for policies at the 
age these were issued. Had the proof been made as to what 
the ordinary life premium on such policies is, we would order 
a remittitur from the judgment for the amount of the three 
premiums as of the ordinary life class at the age of issue ac- 
cumulated with interest at 6 per cent. This we are unable to 
do, however, on the proof in the case. 

The judgment should be affirmed. 

It is so ordered. 

Reynolds, P. J., and Caulfield, J., concur. 
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ST. LOUIS COURT OF APPEALS. 


MIssoURI 


FAHLE 
US. 


CONNECTICUT MUT. LIFE INS. CO. or Hartrorp, Conn.* 


LIFE INSURANCE—NONFORFEITURE—STATUTES. 
Rev. St. 1890, § 7807 (Ann. St. 1906, p. 3752), provides that life insur- 


ance policies shall be nonforfeitable under circumstances specified, 
notwithstanding a default in payment of premiums. Section 7808 
(page 3753) provides when a paid-up policy may be demanded, not- 
withstanding a default in the payment of premiums. Section 7899 
(page 3754) provides that if the death of insured occur within the 
term of temporary insurance covered by the value of the policy, as 
determined in section 7897, and if no condition other than the pay- 
ment of premiums shall have been violated by insured, the company 
shall be bound to pay the amount of the policy the same as if there 
had been no default in the payment of premiums. Held, that section 
7900 (page 3755), specifying four cases in which the three preceding 
sections shall not be applicable, implies that such sections shall control 
all cases not so specified whatever the form of policy. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 803; Dec. Dig. § 350.] 


LIF 


Rev. 


E INSURANCE—PAYMENT OF PREMIUM—DEFAULT— 
PAID-UP POLICY—STATUTES—APPLICATION. 

St. 1899, § 7808 (Ann. St. 1906, p. 3753), declares that after pay- 
ment of three or more full annual premiums, and not later than 
sixty days from the beginning of the extended insurance provided 
for in section 7807 (p. 3752), the holder of a policy may demand, 
and the company shall issue, its paid-up policy, which, in the case 
of a limited payment life policy or of a continued endowment policy, 
payable at a certain time or at death, shall be for an amount bear- 
ing such proportion to the amount of the original policy as the num- 
ber of complete annual premiums actually paid shall bear to the 
number of premiums stipulated for. Held, that where insured made 
default in the payment of premiums on an endowment policy payable 
August 21, 1947, or at death, after having paid more than three 
full annual premiums, but prior to his death two months and five 
days after default had made no demand for a paid-up policy, section 
7808 had no application to the rights of his beneficiary under the 
policy. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 8903; Dec. Dig. § 350.] 
PREMIUMS—DEFAULT —NONFORFEITURE STATUTE—AP- 


PLICATION—“NET VALUE.” 


The term “net value,” as used in Rev. St. 1809, §§ 7897, 7808, 7809, 7900 


(Ann. St. 1906, pp. 3752-3755), relating to insured’s rights in life poli- 
cies after default in payment of premium, is to be determined by 
construing such sections together. The term does not mean the pro- 
vision for the amount of paid-up insurance that insured would be en- 
titled to if demanded, but is an arbitrary apportionment arrived at in 
the method prescribed by section 7897, which “net value” is the same 
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* Decision rendered, Dec. 30, 1910. Rehearing denied Feb. 7, 1911. 134 S. W. Rep. 60. 
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referred to in section 7900, so that where insured, after having paid 
more than three annual premiums on an endowment policy, payable 
on a specified date or at death, made default in the payment 
of premiums, and at the date of default three-fourths of 
the net value, computed as_ directed by section 7897 
amounted to $47.86, while the net value of the paid-up insur- 
ance provided in the policy was only $24.79, and the sum 
of $47.86 would purchase extended insurance under section 7897 for 
a term extended beyond the date of insured’s death, the amount of 
paid-up insurance so stipulated in the policy was not sufficient under 
section 7900 to make section 7897 inapplicable, and hence insured’s 
beneficiary was entitled to recover the full amouut of the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 
[For other definitions, see Words and Phrases, vol. 5, pp. 4782, 4783.] 
Nortoni, J., dissenting. 


Appeal from St. Louis Circuit Court; George C. Hitchcock, 
Judge. 

Action by Helen K. Fahle against the Connecticut Mutual Life 
Insurance Company of Hartford, Connecticut. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

This is a suit by the beneficiary on a life insurance policy for 
the full amount thereof, $1,000. The trial was to the court upon 
an agreed statement of facts from which we deduce the follow- 
ing: The policy is a continued payment endowment policy pay- 
able at a certain time, August 21, 1947, or at death. It provided 
for an annual premium of $23.29 payable on August 2Ist in every 
year during the continuance of the policy. The policy being 
issued July 1, 1902, the insured, Henry J. Fahle, paid $1.18, which 
carried the insurance to August 21, 1902, the date for the payment 
of the first annual premium. By agreement it was arranged that 
the annual premium might be paid by quarterly-installments of $6 
each, payable on the 21st day of August, November, February, 
and May during the continuance of the policy. The insured made 
payment of all the quarterly installments of premiums due under 
the policy up to and including that due February 21, 1908, but 
made default as to the one due May 21, 1908, at age 36, and con- 
tinued in default until his death, two months and five days later. 
Proof of death was duly made. The policy contained a provision 
entitling the holder, in case of default in the payment of pre- 
miums, to have paid-up endowment insurance for the same term 
as was the original insurance; the amount of such paid-up in- 
surance to be determined by a table printed on the policy. Accord- 
ing to said provision and the table mentioned, the paid-up insur- 
ance to which the holder was entitled after paying five complete 
annual premiums and three quarterly installments of the sixth 
annual premium was $118. The net value of such paid-up insur- 
ance, computed at the time of default according to the Actuaries’ 
or Combined Experience Table of Mortality, with 4 per cent. 
interest per annum, would have been $42.79. Three-fourths of 
the net value of the policy in suit, computed at the time of de- 
fault, upon the Actuaries’ or Combined Experience Table of 
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Mortality with 4 per cent interest per annum was $47.86. If this 
amount of $47.86 be taken as a single net premium for the pur- 
chase of paid-up insurance or extended term insurance, in accord- 
ance with the provisions of sections 7897-7898 of the Revised 
Statutes of Missouri of 1899 (Ann. St. 1906, pp. 3752, 3753) 
the net value of such paid-up or extended term insurance at the 
date of purchase would in any case be equivalent to the said 
amount, to wit, $47.86. This sum, $47.86, if applied as a net 
single premium for temporary insurance for the full amount writ- 
ten in the policy, to wit, $1,000, at age of insured at the time of 
default of premium, upon the basis of the Actuaries’ or Combined 
Experience Table of Mortality with 4 per cent interest per an- 
num, would have been sufficient to provide such insurance for a 
period extending beyond the date of death of the insured. At 
the time of the failure to pay premium due on said policy, to wit, 
May 21, 1908, no conditions of said policy had been violated other 
than the payment of premium. The court made a finding and 
rendered judgment in favor of the plaintiff for the full amount of 
the policy, $1,000, and interest at 6 per cent per annum to the day 
judgment was rendered. After an unsuccessful motion for a 
new trial and in arrest of judgment, the defendant has duly 
prosecuted its appeal to this court. 


A. & J. F. Ler, for Appellant. 
Jos. BLock,.for Respondent. 


CAULFIELD, J. (after stating the facts as above). 

Both parties agree that the ie in suit is a Missouri contract, 
and as the only question presented is to be decided by a construc- 
tion of, and reference to, sections 7897 to 7900 inclusive, of the 
Revised Statutes of Missouri of 1899 (Ann. St. 1906, pp. 3752- 
3755), we will set forth their substance at the outset of this 
opinion, omitting parts not important to the controversy. 

“Sec. 7897. Policies nonforfeitable, when.—No policies of in- 
surance on life hereafter issued by any life insurance company 
authorized to do business in this state, * * * shall after payment 
upon it of three annual payments, be forfeited or become void, 
by reason of nonpayment of premiums thereof, but it shall be 
subject to the following rules of commutation, to wit: The net 
value of the policy, when the premium becomes due, and is not 
paid, shall be computed upon the actuaries’ or combined ex- 
perience table of mortality, with 4 per cent intere§t per an- 
num,and * * * three-fourths of such net value shall be taken 
as a net single premium for temporary insurance for the full 
amount written in the policy; and the term for which said tempo- 
rary insurance shall be in force shall be determined by the age of 
the person whose life is insured at the time of default of pre- 
mium, and the assumption of mortality and interest aforesaid; 
but, if the policy shall be an endowment payable at a certain time, 
or at death, if it should occur previously, then, if what remains 
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as aforesaid shall exceed the net single premium of temporary 
insurance for the remainder of the endowment term for the full 
amount of the policy, such excess shall be considered as a net 
single premium for a pure endowment of so much as said pre- 
mium will purchase, determined by the age of the insured at date 
of default in the payment of premiums on the original policy, and 
the table of mortality and interest aforesaid, which amount shall 
be paid at end of original term of endowment, if the insured shall 
then be alive. 

“Sec. 7898. Paid-up policy may be demanded, when.—At any 
time after the payment of three or more full annual premiums, 
and not later than sixty days from the beginning of the extended 
insurance provided in the preceding section, the legal holder of a 
policy may demand of the company, and the company shall issue, 
its paid-up policy, which, in case of an ordinary life policy, shall 
be for such an amount as three-fourths of the net value of the reg- 
ular policy at the age and date of lapse, computed according to 
actuaries’ or combined experience table of mortality, with interest 
at the rate of four per cent per annum, * * * will purchase, 
applied as a net single premium upon the said table of mortality 
and interest rate aforesaid; and in case of a limited payment life 
policy, or of a continued payment endowment policy, payable at a 
certain time, or at death, it shall be for an amount bearing such 
proportion to the amount of the original policy as the number of 
complete annual premiums actually paid shall bear to the number 
of such annual premiums stipulated to be paid.” (Italics our 
own. ) 

“Sec. 7899. Rule of payment on commuted policy.—If the death 
of the insured occur within the term of temporary insurance cov- 
ered by the value of the policy as determined in section 7897, 
and if no condition of the insurance other than the payment of 
premiums shall have been violated by the insured, the company 
shall be bound to pay the amount of the policy, the same as if 
there had been no default in the payment of premium, anything in 
the policy to the contrary notwithstanding. 

“Sec. 7900. Foregoing provisions inapplicable, when.—The 
three preceeding sections shall not be applicable in the following 
cases, to wit: If the policy shall contain a provision for an uncon- 
ditional surrender value, at least equal to the net single premium, 
for the temporary insurance provided for hereinbefore, or for the 
unconditional commutation of the policy for nonforfeitable paid- 
up insurance, or if the legal holder of the policy shall within sixty 
days after default of premium, surrender the policy and accept 
from the company another form of policy, or if the policy shall be 
surrendered to the company for a consideration adequate in the 
judgment of the legal holder thereof, then, and in any of the 
foregoing cases, this article shall not be applicable: Provided, that 
in no instance shall a policy be forfeited for nonpayment of pre- 
miums after the payment of three annual payments thereon; but 
in all instances where three annual premiums shall have been paid 
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ona policy of insurance, the holder of such policy shall be en- 
titled to paid-up or extended insurance, the net value of which 
shall be equal to that provided for in this article.” 

Defendant states that the only question before us is: “Did the 
policy in suit meet the conditions of the proviso to section 7900 
as to the amount of paid-up insurance given?” That is to say, 
did the policy entitle its holder to paid-up insurance “the net 
value of which shall be equal to that provided for in this article” ? 
If it did, then the provision for paid-up insurance was binding up- 
on the insured, the insured could not recover more than $118, and 
the finding and judgment of the trial court were erroneous. If it 
did not, then the judgment of the trial court should be affirmed. 
Defendant contends that the proviso is satisfied if the paid-up in- 
surance provided for in the policy equals or exceeds in amount 
that paid-up endowment insurance which the insured might have 
demanded upon the policy, it being an endowment policy, by 
virtue of the above italicized portion of section 7898. On this 
theory the amount of the paid-up insurance need have been only 
$111.11, while in fact it was $118. 

Plaintiff contends that the proviso is not satisfied unless the 
amount of paid-up insurance provided for is at least equal to the 
greatest amount of paid-up insurance that could be bought with 
the net value of the original policy computed at the time of de- 
fault as provided in section 7897. On this theory the amount of 
paid-up insurance was insufficient, for it is agreed that it would 
have taken only $42.47 of net value to purchase $118 of paid-up 
insurance, while three-fourths of the net value of the original 
policy available to purchase paid-up insurance at the time of de- 
fault was actually $47.86. 

One of the purposes of these statutes is to prevent the insur- 
ance companies inserting in their policies conditions of forfeiture 
or restriction, except so far as the statute permits. And section 
7900, by specifying four cases in which the three preceding sec- 
tions “shall not be applicable,” necessarily implies that those sec- 
tions shall control all cases not so specified, whatever be the form 
of the policy. Equitable Life Assurance Society vs. Clements, 
140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497. 

That a provision for paid-up insurance contained in a policy 
must come strictly within the cases specified in section 7900 1s 
evidenced by the action of our Supreme Court in holding that a 
provision was not “unconditional” if it provided that the paid-up 
policy should issue “on demand made within six months,” al- 
though such provision was more liberal than section 7898, which 
provided for paid-up insurance on demand made within 60 days. 
Cravens vs. Insurance Co., 148 Mo. 583, 50 S. W. 519, 53 L. R. 
A. 305, 71 Am. St. Rep. 628. The court there held that section 
7898 was not applicable in any event because the holder of the 
policy had not demanded the paid-up insurance. Such is the case 
here. No pretense is made that any demand was made for paid- 
up insurance. Either the provision in the policy is sufficient under 
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section 7900, and its proviso, to render section 7897 inapplicable, 
or else the plaintiff is entitled to recover the full amount of the 
policy ; it being conceded that, if section 7897 is applicable, the 
net value of the policy at the time of default was more than sufti- 
cient to carry the insurance for its full amount beyond the time 
when the insured died. Undoubtedly section 7897 is applicable 
unless the provision for paid-up insurance contained in the policy 
is sufficient under section 7900 and its proviso to render it inappli- 
cable. By that proviso “the holder of such policy shall be entitled 
to paid-up or extended insurance the net value of which shall be 
equal to that provided for in this article.” The article referred to 
is, of course, the one containing sections 7897 to 7900 inclusive. 

We take it that the proviso means nothing else than that, in 
order to determine the amount of paid-up insurance which the 
policy must have provided for in order to render section 7897 in- 
applicable, we must first ascertain the net value of the policy com- 
puted in accordance with the provisions of the article, and then 
ascertain how much paid-up insurance can be bought with the net 
value so ascertained. The insured was entitled to as much patd- 
up insurance as could be purchased with the net value so ascer- 
tained. Nichols vs. Mutual Life Ins. Co., 176 Mo. 355, 381, 75 S. 
W. 664, 62 L. R. A. 657. 

If then we ascertain what “net value” is provided for “in this 
article,” we can easily find the answer to our question. 

We have examined the article carefully and find that the only 
place “net value” is provided for is section 7897 and section 7898. 
Section 7897 prescribes the rule for computing the net value of 
the policy and provides that in certain event three-fourths of the 
result of such computation shall be applied toward purchasing 
temporary or term insurance for the full amount of the policy. 
So far as the facts of this case are concerned, the rule of section 
7897 is the same as to endowment insurance. Section 78908 pre- 
scribes a rule for ascertaining net value exactly like that pre- 
scribed by section 7897, and provides that at any time after the 
payment of three annual premiums, and not later than 60 days 
from the beginningof the temporary insurance provided for in sec- 
tion 7897, the legal holder of a policy may demand, and the com- 
pany shall issue, its paid-up policy, which in case of an ordinary 
life policy shall be for such an amount as can be purchased with 
three-fourths of the net value of the regular policy at the age and 
date of lapse. 

As above mentioned, section 7898 is inapplicable to the case 
at bar because the legal holder of the policy did not demand paid- 
up insurance. If either is applicable, it is section 7897. They are 
both referred to at this point merely to show the only manner in 
which the article provided for “net value.” Now, in so far as they 
refer to “net value,” the said sections are to be read together. It 
has been held that section 7808 clearly indicates that the policies 
contemplated by section 7897 are such as will admit of the holder 
obtaining a paid-up policy under section 7898. Westerman vs. 
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Supreme Lodge, K. of P., 196 Mo. 670, 729, 94 S. W. 470, 5 L. 
R. A. (N. S.) 1114. And that “net value” as used in our non- 
forfeiture statutes is a technical term, to be given its technical 
meaning, and that it has but one meaning. Rose vs. Franklin Life 
Insurance Company (not yet officially reported), 132 S W. 613, 
which is but another way of saying that “net value,” as provided 


ee: 


for “in this article,” is the same as that provided for in section 
7897. 

Now the parties have stipulated in their agreed statement of 
fact that on May 21, 1908 (the time of default), three-fourths of 
the net value of said policy, computed upon the Actuaries’ or 
Combined Experience Table of Mortality, with 4 per cent. in- 
terest per annum, is $47.86. 

It is apparent upon reading this stipulation that the “net value” 
of which said $47.80 is three-fourths was computed in the manner 
provided in the article containing the sections under consid- 
eration, and is the only “net value” of the policy in suit, contem- 
plated by said article, according to our construction. It 1s 
therefore the net value “provided for in this article’ which the 
paid-up insurance provided for in the policy must have had in 
order to be sufficient to make inapplicable section 7897, under 
which plaintiff is entitled to the full amount of the policy. 

As it is stipulated in the agreed statement of facts that the net 
value of the paid-up insurance provided for in the policy is only 
$42.79, it is plain that the said paid-up insurance is insufficient to 
render section 7897 inapplicable, and it is therefore applicable, 
and under it the plaintiff was entitled to the full amount of the 
policy, and the finding and judgment of the trial court were 
correct and should be affirmd. 

In arriving at the above conclusion, we have considered the con- 
tention of counsel for defendant that the words “net value” 
should be taken to mean the provision for the amount of paid-up 
insurance the insured would have been entitled to if he had made 
demand therefor during his lifetime, as provided in the latter 
part of section 7898; but we cannot agree with it. That section 
provides that in case of a continued payment endowment policy 
the paid-up insurance which the insured would have been entitled 
to demand during his lifetime would have been “for an amount 
bearing such proportion to the amount of the original policy as 
the number of complete annual premiums actually paid shall bear 
to the number of such annual premiums stipulated to be paid.” 
The method of computing the amount so provided for has no re- 
lation whatever to “net value” as the term is generally understood 
and as it is used in our insurance statutes. It is an arbitrary ap- 
portionment not based upon the general purpose of our non- 
forfeiture laws, which is to provide, in case the insured shall make 
default after he has paid three annual premiums, that at least 
three-fourths of the reserve or net value accumulated out of his 
payments shall be applied toward purchasing extended or paid- 
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up insurance, and not be appropriated by the insurance company. 
Rose vs. Franklin Life Ins. Co., supra. 

While we have no right or inclination to criticise the provision, 
still we do not feel justified in holding that the words “net value” 
as used in the proviso to section 7900 point to and mean said 
provision, when there are other provisions in the article which 
respond to the call of the words in question by using and dealing 
expressly with them. Neither does it follow, as counsel suggests, 
that, because under section 7898 the insured could by demanding 
same have obtained paid-up insurance of an amount computed 
regardless of “net value,” therefore provision in the policy enti- 
tling him to the same amount of paid-up insurance without de- 
mand would be a sufficient compliance with section 7900 to render 
section 7897 inapplicable. 

Section 7898 has no application to this case; the insured having 
made no demand as thereby contemplated. And in Cravens vs. 
Insurance Co., supra, it was held that, even though the provision 
in the policy was more liberal than that of section 7898, still, if it 
did not comply with the provisions of section 7900, it was insuff- 
cient. The court held in that case, that notwithstanding the sta- 
tute made a provision that a party should be entitled to paid-up 
insurance of a certain amount upon demand made within 60 
days, a provision in the policy that he should have paid-up in- 
surance of that amount upon a demand made within six months 
was not a compliance with section 7900. We appreciate that that 
holding was based upon the statutory requirement that the provi- 
sion for paid-up insurance must be “unconditional” ; but we think 
it demonstrates that the power of the insured to contract away his 
rights is limited, and that giving him by contract what he might 
have obtained under section 7898 is not necessarily all that sec- 
tion 7900 contemplates. 

We believe that the construction which we have given to sec- 
tion 7900 not only conforms to the strict letter of that section, 
but is in absolute harmony with the spirit and purposes of our 
nonforfeiture laws. 

The judgment will be affirmed. Reynolds, P. J., concurs. 
Nortoni, J., dissents. Judge Nortoni deems this decision con- 
trary to the decision of the Supreme Court in Nichols vs. Mutual 
Life Ins. Co., 176 Mo. 355, 75 S. W. 664, 62 L. R. A. 657, and 
requests that the cause be certified to the Supreme Court. It is 
so ordered. 

Norronl, J. (dissenting. ) 

It is conceded the policy contained a provision by which nonfor- 
feitable paid-up insurance was vouchsafed to insured of a net 
value equal to that which he could demand under section 7898, 
Rev. St. 1899. Indeed, under that section, the insured could de- 
mand paid-up insurance in the amount of $111 only ; whereas, the 
provision contained in the policy for an automatic commutation 
assured to him paid-up insurance to the amount of $118. Of 
course the net value of a promise to pay $118 is greater than one 
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to pay $111, and therefore no one denies or disputes the proposi- 
tion that by the provision contained in the policy it was stipulated 
the insured should have paid-up insuransce of a net value in 
excess of that which he was authorized to demand if he chose to 
demand a policy of that character. The four sections of the sta- 
tute set forth in the opinion are in pari materia and must there- 
fore be read and interpreted together. Both the words “paid-up 
insurance” and “extended insurance” are technical terms which 
possess and signify a separate and distinct meaning —", 2 
each in the insurance law. Nichols vs. Mut. Life Ins. Co., 

Mo. 355, 75 S. W. 664, 62 L. R. A. 657. The legislative ee 
touching the construction of statutes is that technical terms and 
words shall be given their appropriate and peculiar “en in 
accord with their technical import. Section 8057, Rev. 1909. 
In view of these precepts, I am persuaded that the afta ‘ex- 
tended insurance” and “paid-up insurance,” employed in the pro- 
viso of section 7900, Rev. St. 1899, refer, the one to section 78097, 
which contemplates and deals with “extended insurance,” and the 
other to section 7898, which deals with “paid-up insurance” alone. 
Indeed, the proviso speaks of “‘paid-up” or ‘‘extended insurance” 
as provided for “in this article.” There is but one section of the 
article which provides for “extended insurance,” and that is sec- 
tion 7897 ; and another and distinct section provides for “paid-up 
insurance,” that is, section 7898. All of these sections are to be 
read together, as they deal with the same subject under different 
circumstances therein suggested, and the concluding words of the 
proviso to section 7900 essentially refers to both ; for it employs 
the technical terms of “extended insurance” and “paid-up insur- 
ance,” which is the subject-matter of the two separate sections. 
7897 and 7898. Besides, the concluding words of the pgs to 
section 7900 expressly refer to “paid-up insurance” and ‘ 
tended insurance,” the net value of which shall be equal to “that 
provided for in this article.” 

Although section 7897 does provide a standard—the Combined 
Experience Table of Mortality—by which, through computation, 
the net value of a policy is to be ascertained, no one can doubt that 
a policy may have a net value though it is not computed under 
that particular statute. In other words, it is clear that a “paid-up” 
policy “for an amount bearing such proportion to the amount of 
the original policy as the number of the complete annual pre- 
miums actually paid shall bear to the number of such annual pre- 
miums stipulated to be paid,” as is provided for in section 7808, 
has a net value though it is not actually computed at all. This, 
in my opinion, is the net value contemplated by the Legislature 
when speaking of “paid-up insurance” in the proviso to section 
7900, Rev. St. 1899. The relevant words of that proviso are 
“provided * * * in all instances where three annual premiums 
shall have been paid on a policy of insurance, the holder of such 
policy shall be entitled to paid-up or extended insurance, the net 
value of which shall be equal to that provided for in this article.” 
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The net value of what? The net value of extended insurance as 
provided for in this article if the provision for automatic com- 
mutation contained in the policy relates to extended insurance. 
As the only section of the article relating to extended insurance is 
section 7897, the validity of a provision for extended insurance 
contained in a policy would necessarily be determined under sec- 
tion 7897 ; but, as that section omits to deal with “paid-up insur- 
ance,” it is without application here. Section 7898 does provide 
for “paid-up insurance,” and it is the only section in the article 
which touches on that subject-matter. It seems, therefore, if the 
policy contains a provision, as does this one, for an automatic 
commutation to nonforfeitable paid-up insurance upon the in- 
sured ceasing payment of the premiums as they fall due, such 
paid-up insurance is sufficient to satisfy the statute if it, the 
paid-up policy, is equal to the net value of the paid-up insurance 
provided for ‘in this article,” which is mentioned alone in section 
7898. 

Furthermore, in construing the statutes, the intention of the 
Legislature is to be ascertained and effectuated. To this end, it is 
competent to look into the prior state of the law and examine the 
amendments in order to ascertain the purpose of the change of 
phraseology. Our most recent prior statute on the subject was 
passed in 1895. See Laws Mo. 1895, p. 197. By this act the stat- 
ute of 1889 was amended, and in express terms the reader is re- 
ferred by the amendment to section 5856, Rev. St. 1889, for in- 
formation on the question of net value. It was provided that the 
paid up policy which might be stipulated for in the policy should 
have a net value equal to that provided in section 5856, which 
section in all material respects is the same as section 7897, Rev. 
St. 1899, and furnished the combined experience table as the 
standard for ascertaining the net value. .It appears, too, the pro- 
viso of section 7900, under consideration, first came into our law 
by the amendment of 1895; but, instead of the proviso employ- 
ing the words “in this article” at that time, it referred in express 
terms to section 5856 for the standard of net value. Afterwards, 
in 1899 (see Laws Mo. 1899, p. 348), the statute was again 
amended by inserting the words * ‘or extended” immediately after 
the words “paid-up insurance,” and the reference to section 5856 
was stricken out. In lieu of the express reference to one section 
of the article for a standard to which the net value of the paid- ps 
policy is to be the equivalent, the Legislature added the words “ 
this article.” This, to my mind, manifests an intention on the 
part of the law-makers to refer the matter of extended insurance 
provided for in a policy to the then section on extended insurance, 
which was section 5856, Rev. St. 1889, for the equivalent in net 
value, and refer the matter of paid-up insurance to section 5857, 
Rev. St. 1889, which alone provided for paid-up insurance, for 
the standard by which an equivalent in net value is required to be 
given; for both of these sections employing the technical terms 
of extended and paid-up insurance are part of the same article. 

L—vVol. XL.—45. 
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By reference to the statute above referred to, it will appear they 
are in all material respects the same as those set forth in the 
opinion in the order named. 

I respectfully dissent from the reasoning of the court 
for the reasons suggested, in that it omits to reckon with 
the words “paid-up insurance” and “extended insurance,” 
employed in the proviso of section 7900, as technical terms. 
These terms, in my opinion, relate alone to the two separate 
sections of the article for an ascertainment of the net value 
of the insurance which is required to be vouchsafed in the 
policy in order to relieve it from the operation of sections 7897 
and 7899. As it appears from the opinion the policy contains a 
provision assuring paid-up insurance equivalent in net value to 
that provided for in section 7898, which alone deals with paid-up 
insurance, it seems on this hypothesis it should be treated as if 
relieved from the operation of other sections of the article. I 
deem the opinion and judgment of the court to be in conflict with 
the judgment of the Supreme Court in Nichols vs. Mutual Life 
Ins. Co., 176 Mo. 355, 75 S. W. 664, 62 L. R. A. 657, for the 
reasons stated, and request that the case be certified to the Su- 
preme Court for final determination. 


SUPREME COURT OF WASHINGTON. 


ALLENBERG Et AL. 
US. 


WAINWRIGHT et ux. (EQUITABLE LIFE ASSUR. SOCIETY 
OF THE UNITED STATES, Intervener.)* 


ADVANCES—PERSONAL LIABILITY—EVIDENCE—SUFFI- 
CIENCY. 

Evidence held to show that advances to a life insurance agent were made 
on an understanding for repayment only out of commissions accru- 
ing to him. 


[For other cases, see Insurance, Dec. Dig. § 82.] 

ADVANCES TO EMPLOYEE—OBLIGATION FOR REPAYMENT 
—NATURE—EVIDENCE—SUFFICIENCY. 

Evidence held to show that it was not understood that a life insurance 


agent should be personally bound to repay advances which were 
agreed to be repaid out of commissions to accrue. 


[For other cases, see Insurance, Dec. Dig. § 82.] 


Department 1, Appeal from Superior Court, King County; 
John S. Jurey, pro tem. Judge. 


* Decision rendered, Feb. 17, 1911. 113 Pac. Rep. 585. 
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Action by Herman Allenberg and another against Morton D. 
Wainwright and wife, the Equitable life Assurance Society of 
the United States intervening. From a judgment for defendants, 
intervener appeals. Affirmed. 


H. A. P. Myers and Water L. JOHNSTONE, for Appellant. 

Puinip TINDALL, VINCE H. FasBen, and S. H. KELLERAN, for 
Respondents. 

PARKER, J. 

This action was commenced by the plaintiffs to recover from 
the defendants $1,981.47 alleged to be due upon a number of ob- 
ligations in writing which for convenience we will call “receipts,” 
signed by the defendant Morton D. Wainwright. These receipts 
were all in one or the other of the following forms— 

“Oct. 30, 1905. Received of Allenberg & Fleming the sum of 
twenty-five dollars ($25.00) as an advance, upon the understand- 
ing that until said amount shall have been fully repaid with in- 
terest, the same shall constitute a lien upon and be repaid from 
any and all first year’s and renewal commissions and percentage 
allowance accruing to me in any manner whatsoever, with interest 
at the rate of five per cent (5%) per annum, to be computed up 
to and paid annually on the 31st day of December in each year, 
any and all compensation accruing being applied first to the pay- 
ment of interest upon the total indebtedness on said December 31st 
in each year and afterwards to the payment of the principal sum 
then due; it being further understood that any balance outstand- 
ing upon the termination of my contract arrangements shall there- 
upon become immediately due and payable by me in cash with 
interest. Morton D. Wainwright. Approved, A. & F.” 

“5/3/04. Received of Allenberg & Fleming the sum of twenty- 
five dollars ($25.00) as an advance, which I agree to repay in 
cash, with interest at the rate of five per cent (5%) per annum, 
by ——— 190—, and until repaid with interest. I hereby agree 
that said advance shall constitute adien upon and be repaid from 
any and all first year’s and renewal commissions and percentage 
allowance accruing to me in any manner whatsoever, with interest 
at the rate of five per cent. (5%) per annum; the understanding 
being that any and all renewal commissions accruing to me shall 
be applied first to the payment of interest upon the total indebted- 
ness, and afterwards to the payment of the principal sum then 
due, until the same shall have been fully paid. Morton D. Wain- 
wright. Approved, A. & F.” 

These receipts were all printed forms, with no blanks, save for 
the date; for the name of the plaintiffs; for the amount; and in 
the second form for the date of maturity. The blank in the sec- 
ond form for inserting the date of maturity was left unfilled in 
all the receipts of that form. After the commencement of the 
action the Equitable Life Assurance Society intervened, claiming 
to be the real party in interest as plaintiff. A trial before the 
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court resulted in findings and judgment in favor of the defend- 
ants. The intervener has appealed. 

The construction of the receipts sued upon and the admission 
of oral evidence touching the defendants’ personal liability there- 
under are the questions involved. It is contended in behalf of the 
intervener that these receipts evidence absolute personal debt 
obligations on the part of the defendants which cannot be varied 
or explained by parol evidence; and that no question of fact is 
properly in the case save the question of the amount of credits 
the defendants are entitled to upon such obligation. It is contend- 
ed in behalf of the defendants that these receipts do not evidence 
personal indebtedness against them; that if it be held that a strict 
construction of the language of the receipts does evidence such an 
indebtedness then, that they were signed under a mutual mistake 
on the part of both the defendant Morton D. Wainwright and 
the plaintiffs as to the import of the language therein used; that 
the evidence introduced and admitted by the court to show the 
real nature of the obligation intended by the parties was admis- 
sible; and that the defendant are not liable beyond the commis- 
sions accruing to the defendant Morton D. Wainwright upon in- 
surance procured and written by him, for the intervener and the 
plaintiffs its general agents. 

The facts are practically undisputed, and so far as necessary 
for us to notice they are as follows: At the time of the signing 
of these receipts by the defendant Morton D. Wainwright the 
plaintiffs were the general agents of the intervener located at 
Seattle, and acting as such under the firm name of Allenberg & 
Fleming. They were authorized to employ subordinate agents to 
solicit insurance for the intervener, and accordingly employed 
Morton D. Wainwright who was to receive certain commissions 
upon the insurance procured by him, not only upon the first 
year’s premiums, but also upon the premiums to be paid thereon 
from the second to the twelfth years, inclusive. The contract 
for this employment was in writing, under which the employment 
was to continue until March 13, 1906. About the time of making 
the contract a considerable prejudice had been excited in the 
public mind against certain life insurance companies including 
the intervener, and it was found very difficult for solicitors to 
procure insurance. Wainwright discovered this difficulty, and 
after four or five months’ trial he became so discouraged that he 
announced to plaintiffs his desire to discontinue the work. The 
plaintiffs however were anxious to have him continue his efforts 
and urged him to do so, which he did, though he afterwards on 
other occasions expressed a desire to discontinue for the same 
reason; but was on these occasions again urged and induced by 
plaintiffs to continue. He procured some insurance, but not suft- 
cient to enable him to pay his expenses out of his commissions 
upon the first year’s premiums, including a fixed expense amount 
allowed him under his written contract of employment. The 
plaintiffs thereupon agreed to advance to him from time to time 
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whatever additional amounts he might need for expenses. He 
claims that he consented to this upon the understanding with the 
plaintiffs that all such advances should be payable only out of 
commissions accruing to him, and that in no event was he to be 
held personally liable to repay such advances. All of the evidence 
upon this question was the testimony of Wainwright himself. 
No effort was made to contradict his testimony upon this subject. 
The intervener evidently relied upon its contention that such 
evidence was inadmissible. Wainwright’s testimony relative to 
this arrangement is as follows :— 

“A. The conditions were such that we could not get any busi- 
ness, and I went to Mr. Fleming after I had been there a few 
months, and told him I did not care to continue under the condi- 
tions, and there was no opportunity for me to make a living out 
of it under the original contracts, and he stated that he wanted 
me to stay, that he would not hold me to the original contract, 
and that he would advance me, if I remember correctly, $25 a 
week to live off of and pay my expenses, and he insisted upon my 
staying. Q. State whether that conversation—whether that was 
a single conversation or whether you had such conversation more 
than once? A. We had such conversation three or four different 
times. Q. And what was the burden of his request to you and 
promise ‘to you on each conversation? A. That there would be 
nothing held up against me in regard to the advances in any way, 
shape, or manner. Q. What if anything was the understanding 
with regard to the manner or conditions under which these ad- 
vances were to be repaid? A. There was no agreement made 
between Mr. Fleming and I that that should ever be repaid to 
Allenberg & Fleming or the Equitable Life Insurance Company. 
It was money they advanced to get out and do all I could in the 
interests of the Equitable Life Insurance Company, and if there 
was anything to gain by that they would gain, and if anything 
they would lose they would lose. Their object was to keep as 
many men in the field as possible to keep up the appearance from 
the exposures that were being made through the magazines. Q. 
Possibly you do not grasp the exact purport of the question. Was 
there any understanding as to any manner in which Allenberg 
& Fleming were to be reimbursed, if at all? A. Through the 
premiums and renewals. Q. Explain what you mean by that? 
A. The percentage on the first year’s payments and a renewal for 
12 years afterwards on those premiums, as long as the policy 
was in force up to 12 years. If I remember correctly, it al- 
ways was run for 12 years. Q. That is the rate set forth in the 
contract? <A. Yes, sir; the rate set forth in the contract. Q. 
And those commissions that would be due to you on that account 
were to apply on these advances? A. On money advanced to me; 
yes, sir. * * * Q. Now I wish you would state just the cir- 
cumstances under which you signed up these slips that we have 
in evidence here. Just tell how you came to sign these papers? 
A. When I first talked with—was introduced to Mr. Fleming and 
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went up to talk with him, and he told me what the contract was 
and so forth, and had one filled out. I took it home and read it. 
It was a week or two before I signed it and I accepted the con- 
tract and worked on it for a while, and I saw that it was impos- 
sible to make good, and I was going to quit and he got me to re- 
main with the positive understanding that there would be nothing 
charged up to me in any way, shape, or manner. He said, “The 
only thing is we have to have a contract of this sort— Q. You 
do not understand me, | say these slips here? A. I am going to 
get to that. And he said, ‘Whenever you need any money go to 
the cashier and get it and sign a receipt.’ So whenever I needed 
any money or wanted any advances or anything I wouid notify 
the cashier, and the cashier would hand it out to me with one of 
these slips through the window, and I just noticed the heading, 
‘Received from Allenberg & W. M. Fleming,’ or ‘Allenberg & 
Fleming,’ and supposed that was nothing but a receipt, and I 
would sign them. I never read one of them i in my life until this 
case was started. Q. Did you have any idea that you were sign- 
ing anything that might be construed as an agreement on your 
part to absolutely repay these advances? A. No, sir. Q. State 
whether or not you ever had any intimation made to you or re- 
ceived any suggestions that there was any contention on the part of 
Allenberg & Fleming or anybody else on their behalf or represent- 
ing them, or connected with them that these slips which you 
signed and which are in evidence here were to be regarded as 
obligating you personally to repay these funds? A. Never was 
anything; I knew nothing of it, other than they were said to be 
receipts. Q. Otherwise than out of commissions? A, Out of 
commissions and renewals; yes, sir. Q. When did you first learn 
that such a contention was made? ‘That those were regarded 
by Allenberg & Fleming and by the Life Insurance Society as 
absolute promises by you to repay? A. After this case started.” 
This action was commenced in April, 1909. The last of the 
receipts sued upon was signed in December. 1905, more than three 
years before the commencement of this action. Wainwright was 
arbitrarily discharged from his employment without any cause 
being assigned or shown in January, 1906, before the expiration 
of his agreed term of employment. This it will be noticed was 
also over three years before the commencement of this action. 
-assing for the present the question of the admissibility of this 
evidence, other than the receipts themselves, for the purpose of 
showing the real understanding of the parties as to the defend- 
ants’ personal liability, we cannot escape the conclusion that in the 
advancing of these sums to Wainwright, and the taking of the 
receipts from him in this manner, it was not intended that the 
money should be repaid by him other than from commissions 
accruing to him upon the premiums falling due and collected upon 
insurance procured by him; and that it was not the intention of 
the parties in this arrangement to render him personally liable 
for such advances. His testimony clearly so indicates, and it was 
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evidently upon this theory that the learned trial court so held. 
This conclusion, however, cannot prevail if the receipts upon their 
face are such as to render the defendants’ personal liability cer- 
tain, and there was no mistake in the execution of the receipts; 
for in that event the receipts cannot be varied by parol evidence. 
This brings us to the question, are these receipts so certain in 
their language as to exclude parol explanation ? 

The first form of receipt it will be noticed provides that the 
advances “shall constitute a lien upon and be paid from any and 
all first year’s and renewal commissions and percentage allowance 
accruing to me,” etc. This language seems to clearly provide for 
the repayment of the advances from a specific fund, and if it 
was not for the last provision in this form of receipt we would 
have little difficulty in deciding that no personal obligation was 
created by its terms. The last provision of the receipt provides 
for the payment of these advances in cash “upon the termination 
of my contract arrangements.” It might be argued that the ter- 
mination of these contract arrangements, meant at the end of 
12 years when Wainwright’s right to commissions would expire, 
assuming that some of the insurance procured remained alive that 
long; or that it meant the termination of this contract arrange- 
ments by his own voluntary act, or because of some act of his en- 
titling the plaintiffs or the intervener to terminate all his rights 
under his employment contract. We have seen the employment 
was not terminated for such cause. Counsel for intervener seem 
to argue that this last provision means the termination of the em- 
ployment contract regardless of the cause of such termination. 
We cannot give our assent to this latter contention; and do not 
think that the form of receipt upon its face is so clear and certain 
as to exclude oral evidence such as was here offered to show the 
real understanding of the parties as to the defendants’ personal 
liability. 

The second form of receipt does not state any specific time for 
repayment. The blank on that form for that purpose was left 
unfilled in each receipt. It is true that form provides, “I agree 
to repay in cash with interest,” etc., but it also provides “said 
advance shall constitute a lien upon and be repaid from any and 
all first year’s and renewal commissions and percentage allow- 
ance accruing to me,” etc. It may well be argued that this consti- 
tutes an agreement to repay only from a specific fund. In any 
event, we think, that a personal liability is not by this form of 
receipt so clearly fixed upon the defendants as to exclude the oral 
evidence admitted by the court to show the real understanding 
between the parties. 

Some contention was made that the intervener stands in the 
position of an innocent holder of these receipts, and that there- 
fore it is bound only by the language of the receipts. We are 
not inclined to look with favor upon this contention in view of 
the relation existing between it and its general agents, the plain- 
tiffs. While these receipts were given to the plaintiffs we are of 
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the opinion that the record shows that the acceptance of them 
in the first instance was as much the act of the intervener as that 
of the plaintiffs. Indeed, the intervention seems to have been 
based upon that theory. 

Under all the circumstances shown we conclude that there was 
no personal liability created against the defendants by the signing 
of these receipts by Morton D. Wainwright . The judgment is 
affirmed. 

Dunbar, C. J., and Mount, Fullerton, and Gose, JJ., concur. 


KANSAS CITY COURT OF APPEALS. 


MIssovurRI 


HATCHER 
US. 
NATIONAL ANNUITY ASS’N* 


FRATERNAL INSURANCE— REINSURANCE — CONTRACTS — 
LIABILITY. 

A contract by a fraternal insurance order, whereby it assumes the obli- 
gation of a benefit certificate issued by another order and agrees to 
pay, on the death of the member, the sum set out “on the face of 
the original” certificate, binds the order to pay the amount called for 
in the original certificate, unaffected by any rider increasing the 
benefits of the certificate attached pursuant to a by-law of the 
original maker of the certificate. 


[For other cases, see Insurance, Dec. Dig. § 699. 


Appeal from Circuit Court, Livingston County ; Arch. B. Davis, 
Judge. 

Action by Lucy A. Hatcher against the National Annuity Asso- 
ciation. From a judgment for plaintiff, defendant appeals. Re- 
versed and remanded. 


Davip C. FInuEy and F. S. Hupson, for Appellant. 
Scott J. Miter, for Respondent. 


Broappus, P. J. 

This is a suit to recover on a fraternal benefit certificate. In 
1905 there was organized under the laws of Missouri a fraternal 
benefit society, called the Loyal Knights, with headquarters at 
Chillicothe. But, as the organization did not prosper, in 1907 a 
certain number of its members transferred their allegiance and 
membership to the National Annuity Association, among which 
was Guy F. Hatcher, the holder of the certificate in suit. The 


* Decision rendered, January, 1911. Rehearing denied, Feb. 13, 1911. 134 S. W. Rep. 1. 
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certificate as originally issued by the Loyal Knights provided for 
a payment at death of 10 times the monthly mortuary assessments 
he shall have paid into the order previous to his death, not exceed- 
ing the sum of $2,000. On August 1, 1905, the Loyal Knights 
issued what are called “riders” to its members, increasing the pos- 
sible benefits, and such a rider was issued to Hatcher, increasing 
the benefits on his certificate from 10 to 23 times the total sum he 
should pay into the mortuary fund of the society. When Hatcher 
and others transferred their membership and allegiance to the 
appellant association, it issued the following document denomin- 
ated: “Certificate of Assumption. This is to certify that in con- 
sideration of the assumption by the National Annuity Association 
of Kansas City, Missouri, of the benefit certificate issued by the 
Loyal Knights, of Chillicothe, Missouri, above described, the un- 
dersigned member transfers his membership to the National An- 
nuity Association, assumes its obligations and agrees for himself 
and beneficiaries, to abide by the laws of said association now in 
force, or that may hereafter be adopted. It is agreed and under- 
stood, however, that the amount to be paid at death, by the Na- 
tional Annuity Association, will be the same as that set out on the 
face of the original benefit certificate issued by the Loyal Knights, 
to which a copy of this agreement is attached, less only amounts 
previously paid for disability or other benefits.” There was much 
evidence introduced as to whether the by-law of the Loyal Knights 
providing for the “rider” increased the benefits on certificates 
from 10 to 23 times the total sum paid by the member into the 
mortuary fund of the society. The case was tried before the court 
without the aid of a jury. 

As we consider the case it was immaterial whether said by-law 
was legally adopted or not. The contract between the deceased 
member and the appellant governs the defendant’s liability. It is 
a plain, simple contract which contains the unambiguous stipula- 
tion that “the amount to be paid at death, by the National Annuity 
Association will be the same as set out on the face of the original 
benefit certificate issued by the Loyal Knights.” The original 
benefit certificate on its face provides for a payment at death of 
10 times the monthly mortuary assessments paid by the member. 
Under the written contract of assumption, 10 times the monthly 
mortuary assessments paid by the member constitutes the full 
measure of plaintiff's recovery. 

We have examined respondent’s motion to dismiss the appeal, 
but do not think the causes assigned are sufficient to justify the 
court in sustaining, and it is therefore overruled. The case is 
therefore reversed and remanded, with directions to the court to 
render judgment in accordance with this opinion. All concur. 





Insurance Law Journal Vol. 40. [Apr., 1911. 


COURT OF APPEALS OF KENTUCKY. 


MODERN BROTHERHOOD OF AMERICA 
US. 


PHELPS.* 


DELIVERY OF CERTIFICATE—WAIVER OF PROVISIONS. 

After an applicant for a benefit certificate, providing for partial payment 
in case of the loss of an eye, had passed the medical examination, 
but before delivery of the certificate, he suffered an injury to his 
eye. The local agent, having power to waive provision of the cer- 
tificate, refused then to deliver the certificate, but later, on examina- 
tion of applicant’s eye, and on report that it would get well, deliv- 
ered the certificate. Thereafter an abscess set in, and applicant lost 
his eye. Held, that the agent had waived the provision in the cer- 
tificate that it should not be delivered unless the applicant was in 
good health. 


[For other cases, see Insurance, Dec. Dig. § 724.] 


BENEFIT CERTIFICATES—WAIVER OF PROVISIONS—AU- 
THORITY OF AGENT. 

A local agent of a beneficiary society, having complete charge of the 
local lodge, transacting all its business for the parent lodge, keep- 
ing the books, receiving the dues, and forwarding the money, has 
power to waive a provision of a benefit certificate that it should not 
be delivered to the applicant, unless in good health. 

ior other cases, see Insurance, Dec. Dig. § 724.] 


Appeal from Circuit Court, Jessamine County. 

Action by Thomas Clement Phelps against the Modern Bro- 
therhood of America. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 


G. Attison HoLtianp and Joun H. WEtcu, for Appellant. 
N. L. RuNNAUvGH, for Apellee. 
LASSING, J. 
About November 30, 1907, appellee, Thomas Clement Phelps, 
made application for membership in the local lodge of the order 
known as the Modern Brotherhood of America, which was being 
organized at High Bridge, Jessamine County, Ky. At the same 
time he applied for a benefit certificate or policy of insurance 
upon his life in the sum of $1000. The medical examination re- 
quired was submitted to, and the applicant passed a good exami- 
nation. On the 9th of December following, the Modern Brother- 
hood of America issued to said Phelps a benefit certificate or 
policy, wherein it agreed to pay the beneficiaries named therein 
the sum of $1,000 upon the death of said Phelps while in good 
standing. The certificate further provided that “one-fourth the 


* Decision rendered, Mar. 2, 1911. 134 8S. W. Rep. 892. 
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amount the beneficiary would be entitled to in case of death will 
be paid to said member, should he accidentally lose a hand at or 
above the wrist, a foot at or above the ankle, or for the total per- 
manent loss of the sight of an eye.” After said certificate of 
membership or policy was issued, it was sent to the local agent at 
High Bridge to be delivered to Phelps. After he had submitted 
to his medical examination, but before the policy was issued, he 
sustained an accidental injury to one of his eyes. Knowledge of 
this fact was brought home to the local agent, and, upon the advice 
of the company, he declined to deliver the policy and collect the 
premiums and dues thereon. Thus matters stood for some weeks, 
during which time the injured eye of Phelps continued to improve, 
and the agent, believing that it would get all right, delivered the 
policy to him, collected the dues thereon, and reported to the 
company. Before the policy was delivered, however the local 
agent caused the applicant’s eye to be examined by a competent 
physician, and not until he had thus satisfied himself was the 
policy delivered. Subsequently an abscess developed upon the 
injured eye, and it became apparent that Phelps would lose the 
sight thereof. Knowledge of this fact was communicated to the 
company, and the local agent was directed to return the premiums 
collected from Phelps and have him surrender the policy. This 
Phelps declined to do. His eye grew worse, and finally he lost the 
sight thereof entirely. He demanded of the company the payment 
of the $250. This was refused. He sued for it, and upon a trial 
recovered a judgment for this amount. The company now ap- 
peals, and seeks a reversal because of errors in the admission of 
evidence and in instructing the jury. 

The application for the insurance contained a provision that the 
certificate should not become binding upon the company until the 
policy had been delivered to the applicant in good health. The 
facts pleaded were to the effect that although the application con- 
tained this provision, and the policy was not in fact delivered to 
the applicant while in good health, still, with the knowledge that 
he had suffered an injury to his eye, the company had gone 
ahead and delivered the policy to him, and had thereby waived 
this provision in the application. Two questions are presented: 
First, did the agent of the company who delivered the policy 
have authority to make such a waiver? and, second, if he was 
clothed with this authority, did he exercise it? He admits that he 
knew and that the company knew, that appellee’s eye was in- 
jured between the date of the medical examination and the de- 
livery of the policy. In fact, this delivery was withheld for sev- 
eral weeks because of the injury to appellee’s eye. It is further 
shown, and not denied, that before the policy was delivered the 
local agent caused the eye to be examined by a physician. This 
examination evidently satisfied him that there would be a com- 
plete recovery, although the eye was not at that time well. He 
thereupon delivered the policy, collected the premiums and dues 
thereon, and continued to collect them and report to the com- 
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pany, until it was ascertained that the eye was not going to get 
well. Then the company sought to return the premiums and re- 
call the policy. 

Undoubtedly the provision in the application that the policy 
should not become operative and binding until it was delivered 
to the applicant in good health was waived, if the local agent had 
authority to bind the company to that extent. What was his au- 
thority? It appears that he had complete charge of the local 
lodge, transacted all of its business for the parent lodge, kept the 
books, received the dues, forwarded the money delivered the 
policies—in short, transacted all of the business that it was pos- 
sible for the company to transact with the members of that lodge. 
An applicant for insurance had no possible means of knowing 
the extent to which he was authorized to bind the company, but 
could only judge from appearances, and when the company per- 
mitted him to exercise such powers as might be exercised by a 
general agent or the company itself, and transactions were had 
with him on the faith and belief that he was clothed with power 
and authority to represent the company to the extent and in the 
way and manner in which he undertook to represent it, it will not 
be heard to deny that he had such power. As was said in Con- 
necticut Indemnity Ass’n vs. Grogan’s Adm’r, 52 S. W. 959, 21 
Ky. Law Rep. 717, where it was insisted that a local agent had 
waived a condition in the application without right or authority: 
“But this court has often held that an agent has such power. 
An agent who has authority to take application for insurance and 
power to collect the premium and remit the same to the company, 
as was done in this case, clearly has the power to determine as 
to whether the insured is entitled to receive the policy, and to 
waive any question as to sound health.” It that case the applica- 
tion contained a provision that the policy should not become bind- 
ing until the premiums were paid and the policy delivered to 
the insured while in good health. When the policy was delivered 
the insured was sick of typhoid fever, and this fact was known 
to the agent, who, in spite of this knowledge, delivered the policy 
and-collected the premium. The company there sought to avoid 
liability, on the ground that the local agent had no authority 
to waive the provision of the application referred to. 

In our opinion that case is conclusive of the question here under 
consideration. The agent in this case was clothed with more ap- 
parent authority than was the agent in the Grogan Case, and the 
court there held that a waiver by the agent of a similar provision 
in the application for that policy was binding upon the company. 
The only possible distinction that can be drawn between that case 
and the one under consideration is that a stronger case is pre- 
sented here for the appellee. These pivotal questions were submit- 
ted to the jury under appropriate instructions. 

The objections raised to the evidence that tended to show that 
the local agent, in making the delivery of the policy before there 
was a complete recovery of appellee’s injured eye, was acting 
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upon the advice of or under the direction of some one connected 
with the company superior in authority to him, becomes unim- 
portant, since the local agent, in the absence of such authority 
had the power to bind the company in waiving the provision of 
the application in question. 

Upon the whole case, we are satisfied that the judgment of 
the lower court does justice between the parties, and it is there- 
fore affirmed. 


CITY COURT OF NEW YORK. 


TRIAL TERM. 


EQUITABLE TRUST CO. or New York 
US. 
NEWMAN.* 


CONTRACT — WAIVER OF CONDITIONS—DELIVERY OF 
POLICY WITHOUT PAYMENT OF PREMIUM. 


A delivery of a life insurance policy by the agent, without payment of 
the premium, waives any defense the insurer would have because 
of nonpayment, and the contract becomes a binding one, so that an 
action for the premium could not be defeated upon the ground of 
lack of consideration. 


[For other cases, see Insurance, Dec. Dig. § 141.] 

REBATES—NOTES—INVALIDITY. 

Insurance Law (Laws 1802, c. 600) § 89, prohibiting discrimination or 
the giving of rebates by insurance companies, and providing for the 
punishment of persons receiving or giving them, or making discrimi- 
nations in insurance, neither expressly nor impliedly avoids a contract 
or note given in payment for an insurance policy on which a rebate 
has been allowed. 

[For other cases, see Insurance, Dec. Dig. § 187.] 


Action by the Equitable Trust Company of New York against 
Charles A. Newman. Judgment for plaintiff, and defendant 
moves for a new trial. Denied. 


Rosert E. McLear, for Plaintiff. 
KAUFFMAN & HeErzBerc, for Defendant. 
FINELITE, J. 
At the close of the case the jury, having rendered their ver- 
dict in favor of the plaintiff by direction of the court for the 
sum of $271, inclusive of interest, the defendant, immediately 
after rendition of said verdict, made a motion for a new trial 


* Decision rendered, October, 1910. 127 N. Y. Supp. 243. 
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on all the grounds stated in section 999 of the Code of Civil Pro- 
cedure, except that the verdict was for insufficient damages. The 
court entertained said motion. 

It appears from the facts herein that the action was predicated 
upon a written instrument, dated December 19, 1903, signed by 
the defendant, and which came into the hands of the plaintiff 
for value on or between the 28th and 31st days of December, 1903, 
which instrument reads as follows :— 

“New York, December 19, 1903. 

“Mr. Archibald C. Haynes, General Agent, The Equitable Life 
Assurance Society, No. 25 Broad street, N. Y.—Dear Sir: I 
hereby acknowledge having received from Mr. Geo. Schlessinger 
policy No. 1,288,163, being for $20,000.00 on my life in the 
Equitable Life Assurance Society. You are authorized and re- 
quested to place the said policy in force from this date, and I 
promise to pay you or to your order the first annual premium, 
amounting to $634.60, as follows: Cash paid to Geo. Schles- 
singer, $234,60; April 15, 1904, $200; September 15, 1904, $200; 
total, $634.60. 

“Very truly yours, Charles A. Newman.” 

Subsequent to delivery, as appears from the indorsement there- 
on, a credit or payment was made as follows: “Cr. $100.00.” 
The defendant admits by his answer that he paid this sum of $100 
on August 10, 1904, and alleges that said cause of action did not 
accrue within six years next preceding the commencement of 
this action, and for a further defense that one George Schles- 
singer was an agent for Archibald C. Haynes, the latter named 
the general agent for the Equitable Life Assurance Society, and 
that the said Schlessinger induced said defendant to take out a 
policy in said company for the sum of $20,000 on his life, and 
promised and agreed to allow a rebate to said defendant upon the 
premium amounting to the sum of $234.60, and further promised 
and agreed to have the said policy canceled after its issuance 
and before any further sum was paid thereon; that thereupon 
the said defendant signed the instrument as aforesaid and deliv- 
ered it to Schlessinger ; that on August 10, 1904, the said Schles- 
singer stated to this defendant that said society had demanded 
from said Schlessinger payment of the remainder of the premium 
on said policy; that said defendant paid him the sum of $100 
(being the sum credited on the back of said instrument, as afore- 
said) upon the express agreement and understanding that said 
payment was in full cancellation and discharge of any liability 
of this defendant in respect to said policy, and that the same 
should be forthwith canceled ; that it was provided in and by the 
terms of said policy that the same should not take effect until 
payment by the defendant of the first premium thereon, and that 
the first premium was never paid. On the trial of said action 
the defendant, at request of the plaintiff, produced the policy of 
the Equitable Life Assurance Society, which was issued to him in 
pursuance to the above instrument, which policy and defendant's 
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check for the sum of $100 were offered and marked in evidence. 
Plaintiff further proved that the first year’s premium, amounting 
to the sum of $634.60, was paid to the Equitable Life Assurance 
Society by Archibald C. Haynes, and that said policy was in full 
force for the period of one year, and that said instrument was 
transferred to the plaintiff herein for its fuli value. 

Defendant’s motion fo: a new trial is based upon these 
grounds: First, the statute of limitations: second, that the entire 
transaction was void as being in violation of the law of this state 
prohibiting rebates; third, want of consideration, because the 
policy was never in force; fourth, that the instrument sued upon 
was not negotiable, but a mere chose in action. Plaintiff admitted 
the first defense, and on the trial reduced its claim to the last 
payment due under said instrument, to wit, $200. 

Taking up the other defenses in their inverse order, and ad- 
dressing myself to the instrument as to its negotiability—whether 
in form it is a negotiable instrument for the payment of the pre- 
mium on said policy, or whether it is a chose in action and open 
to all equities as between the original parties—it is not disputed 
that said instrument came lawfully into the hands of the plain- 
tiff within a few days after it was signed, for the full consider- 
ation mentioned therein. Said instrument was complete and regu- 
lar on its face, and taken by plaintiff in good faith and for value, 
and at the time it was negotiated plaintiff had no notice of any 
infirmity in the instrument or defect in the title of the person ne- 
gotiating it. “A negotiable promissory note, within the meaning 
of this act (Negotiable Instrument Law [Laws 1897, c. 612] 
§ 320), is an unconditional promise in writing made by one 
person to another, signed by the maker, engaging to pay on de- 
mand or at fixed or determinable future time a sum certain in 
money to order or bearer.” By the reading of the instrument 
under consideration it is a written promise to pay to Archibald 
C. Haynes, general agent, or to his order, the sum of $634.60 at 
the time fixed therein, and the consideration therefor is the policy 
of life insurance issued by the Equitable Life Assurance Society 
on the life of said defendant, which he in said instrument acknow- 
ledged receiving. The receipt of the policy is the consideration 
for the promise to pay said premium, and the promise to pay 
said premium in installments is expressed and fixed in said in- 
strument. 

In Chase vs. Behrman, 1 City Ct. Rep. 352, the plaintiff in that 
case declared upon the following instrument as a promissory note: 
“$84.00. N. Y., December Ist, 1879. 

“T promise to pay to the order of L. S. Chase, manager, seven 
dollars monthly, in the following manner, to wit: Seven dollars 
five days after date and seven dollars-on the first day of each 
succeeding month for twelve months from date, for the privilege 
of advertising purposes of one panel, each 7x22 inches, in 20 
cars of the Second Avenue Railroad Company, in the city of New 
York, for the term of one year from date. H. F. Behrman.” 
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McAdam, J., said: 

“The instrument sued upon is a promissory note. It is payable 
absolutely and at all events. The words ‘for the privilege of ad- 
vertising purposes,’ etc., are a mere statement of the consideration, 
and do not make the payment of the note depend upon the con- 
tingency whether the defendant availed himself of the privilege 
or not. Frank vs. Wessels, 64 N. Y. 155; Mott vs. Havana 
Bank, 11 Wkly. Dig. 96; Hodges vs. Shaler, 22 N. Y. 114. If 
the consideration of the note, without any fault of the defendant, 
failed, this was matter of defense, which should have been pleaded ; 
for it cannot be inferred that the privilege was not worth all the 
defendant promised to pay for it, or that the plaintiff was unable 
to confer it. The nature of the instrument sued upon implies 
that these preliminary considerations were determined prior to 
its delivery.” 

On further appeal to the New York Common Pleas (Chase vs. 
Behrman, 10 Daly, 344, General Term), Beach, J., after stating 
the facts, said :— 

“A promissory note is ‘a written engagement by one person to 
pay another person therein mentioned, absolutely and uncondition- 
ally, a certain sum of money at a time specified therein.’ The 
writing sued upon is certainly that and nothing more. The clause 
expressing a consideration for the defendant’s undertaking in 
no way qualifies his promise, or renders it otherwise than ab- 
solute and unconditional. If instead of those words, it had said 
‘for a horse’ or ‘for value received,’ the contract would be un- 
changed. The instrument contains no undertaking by the payee 
to do anything whatever. * * * There is no covenant on the 
part of the plaintiff here to furnish the panels, and the payment 
by the defendant of the money is neither in terms nor by law 
made dependant upon his so doing. The advertising privilege is 
the consideration expressed, but failure therein is only matter of 
defense. Promissory notes are presumed to be founded upon a 
valid consideration, and its absence by virtue of this legal pre- 
sumption is a defense to be pleaded by answer.” 

In Chase vs. Seun, 7 N. Y. Supp. 65, was an instrument sued 
upon and executed by defendant in these words :— 

“T promise to pay to the order of L. S. Chase, $108.00 in the 
following manner, to wit: Nine dollars twenty days after date 
and nine dollars on the 29th day of each succeeding month for 
twelve months from date, for the privilege of advertising pur- 
poses in one panel, each 7x22 inches, in 15 cars of the Broadway 
& Seventh Avenue Railroad Company, in the city of New York, 
for a period of one year.” 

It was held, per curiam :— 

“Tt is conceded that the instrument sued upon is a promissory 
note. This was so decided in this court upon a similar instrument. 
Chase vs. Behrman, 1 City Ct. Rep. 352. The consideration was 
declared on its face to be for the privilege of advertising pur- 
poses of one panel, each 7x22 inches, on the Broadway & Seventh 
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Avenue Railroad Company, in the city of New York, for the 
period of one year. The note implies that, the plaintiff having 
given the defendant the privilege, it [the note] was given in pay- 
ment for the license. The effective giving of the privilege was 
not a condition subsequent, but an act concurrent with the giving 
of the note, for which regularly each month thereafter install- 
ments were to be paid until the entire obligation was discharged. 
* * * The plaintiff was entitled to recover upon the mere pro- 
duction of the note.” 

In Hegeman vs. Moon, 131 N. Y. 462, 30 N. E. 487, deceased 
made an instrument in his lifetime as follows :— 

“Brooklyn, February 8, 1871. 

“One year after my death I hereby direct my executors to pay 
to Joseph Hegeman, his heirs, executors or assigns, the sum of 
$1,976.00, being the balance due him for cash advanced at various 
times by him to Adrian Hegeman, my son, and others, as per 
statement rendered by him this day, without interest. 

Cornelia W. Hegeman.” 

It was held on demurrer that the instrument was a promissory 
note, and that imported an indebtedness of the maker to plaintiff 
which was unaffected by the statement that it was for advances 
made to the son and others; that the direction as to payment was 
in the nature of a promise of payment at the time specified. 

In Hickok vs. Bunting, 92 App. Div. 167, affirming a judgment 
in favor of plaintiff, the action was upon an instrument in the 
nature of a promissory note, as follows: 

“New York, December —, 1903. 

“Having been cause of money loss to my friend, Geradine H. 
Hickok, I have given her three thousand dollars. I hold this 
amount in trust for her, and one year after date or thereafter on 
demand I promise to pay to the order of Geradine H. Hickok, 
her heirs or assigns, three thousand dollars, with interest. 

Ella F. Bunting.” 

O’Brien, J., writing the opinion, in part says: 

“On the trial of this action the plaintiff, after proving the sig- 
nature of the maker and the amount of the interest due, and re- 
lying upon the presumption of delivery from possession of the 
note, offered it in evidence and rested. The defendants moved 
to dismiss the complaint, and upon denial of their motion ex- 
cepted, and then in turn rested; and the plaintiff having moved 
for a direction in her favor, the motion was granted, and to this 
ruling the defendants excepted. * * * Following the declaration 
of trust the instrument contains a promise to pay, one year after 
date or on demand, to the order of the plaintiff, her heirs or as- 
signs, $3,000 with interest. There are no words of limitation of 
this promise in the language preceding it. The promise to pay is 
express, and is to the order of the payee, and contains every 
essential element to constitute a promissory note as defined by 
Negotiable Instruments Law (Laws 1897, c. 612) § 320, and by 
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authority of Carnwright vs. Gray, 127 N. Y. 92 [27 N. E. 835, 
12 L. R. A. 845, 24 Am. St. Rep. 424].” 

In the course of the opinion of the court, in extenso, referred 
to Hegeman vs. Moon, supra, as being analogous to the case under 
consideration. 

In answering the third ground of defendant’s motion—that is, 
want of consideration because the policy was never in force—the 
defendant admits he received the policy, as appears from said 
instrument, which was the consideration for his promise to pay. 
Said policy could be enforced against said Equitable Life As- 
surance Society on the happening of the event as described and 
provided in said policy within the year from its delivery, ir- 
respective of the payment of the premium before the time stated 
in said instrument. It was a binding policy on the Equitable Life 
Assurance Society, and by the delivery of the policy to the de- 
fendant by the agent said society waived any defense that it 
would have to said policy in case of the death of the assured by 
reason of the nonpayment of the entire premium. In Boehm vs. 
Williamsburgh City Ins. Co., 35 N. Y. 131, 90 Am. Dec. 787, the 
policy contained a printed clause that said policy should not be 
binding until the premium was paid, yet it was held that the de- 
livery by the agent of the policy without exacting payment of the 
premium operated as a waiver on the part of the company ; and in 
Bodine vs. Exchange Fire Ins. Co., 51 N.Y. 117, 10 Am. Rep.566, 
a similar condition appeared in the policy, and yet it was held it 
could be waived by parol by an agent, or that such waiver may 
be inferred from circumstances. To the same effect, see Trustees 
vs. B’klyn Fire Ins. Co., 19 N. Y. 305; Sheldon vs. Atlantic Fire 
Ins. Co., 26 N. Y. 460, 84 Am. Dec. 231; Whited vs. Germania 
Fire Ins. Co., 76 N. Y. 415, 32 Am. Rep. 330; Hastings vs. 
B’klyn Life Ins. Co., 138 N. Y. 473, 34 N. E. 289; Forward vs. 
Continental Ins. Co., 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 
637; Wood vs. Am. Ins. Co., 149 N. Y. 383, 44 N. E. 80, 52 Am. 
St. Rep. 733. 

The assertion of the defendant that the clear intention of the 
instrument was that something further was to be done by Haynes 
after the defendant had received the policy so as to place it in 
force, and that on condition of that being done the defendant 
would pay, and that promise was clearly conditional. The de- 
fendant’s admission of the acknowledgement of the policy was 
the consideration for the instrument, and the conditions therein 
expressed did not in any manner affect the negotiability of said 
instrument, for the reasons expressed in section 22 of the ne- 
gotiable instrument law, which reads that an unqualified order or 
promise to pay is unconditional within the meaning of this chapter, 
though coupled with an indication of a particular fund out of 
which reimbursement is to be made or a particular account to 
be debited with the amount, or a statement of the transaction 
which gives rise to the instrument. 
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Eaton and Gilbert on Commercial Paper, at page 183, states the 
rule, as follows :— 

“The mere fact that the consideration for which a note is given 
is recited in it, although it may appear thereby that it was given 
for or in consideration of an executory contract or promise on the 
part of the payee, will not destroy its negotiability, unless it ap- 
pears through the recital that it qualifies the promise to pay and 
renders it conditional and uncertain either as to time of payment 
or the sum to be paid.” 

The further contention made by the defendant that parol evi- 
dence would be admissible for the purpose of showing the illegal- 
ity of the transaction as to the promise made by Schlessinger in 
reference to rebates was clearly incompetent, as was held in 
Smith vs. Dotterweich, 132 App. Div. 489, 116 N. Y. Supp. 896. 
It was held :— 

“Where an insurance agent induced a person to take out a 
policy on his promise to procure a loan thereon, and no time for 
the duration of the loan was agreed upon, the contract to pro- 
cure the same is void for uncertainty. When, pursuant to such 
agreement, the insured gave a note to the agent in payment of 
the first premium he is liable thereon, although the agent failed 
to perform his contract to procure the loan on the policy. This be- 
cause the delivery of the policy and a receipt by the insurer for 
the premium were a full consideration for the execution of the 
note, and the procuring of the loan by the agent was not a con- 
dition precedent to the insurance, but, on the contrary, was a con- 
dition subsequent. Where the facts are not disputed the interpre- 
tation of a contract is for the court.” 

The court said :— 

“The policies were accepted by the defendant under this ar- 
rangement, and the note given to plaintiff for the first premium 
thereon, which was duly receipted for by the company, furnishing 
a full consideration for the note in plaintiff's hands, if the policies 
were in fact then in force. * * * The agreement as to the loan 
and the effect it should thereafter have upon the note and policies 
was clearly collateral to the contract as embodied in the note and 
the policies. If any condition attached to the note and policies, it 
was a condition subsequent, which was to render them null and 
void. This condition, if any, was the failure of plaintiff to per- 
form an agreement to procure a loan void for uncertainty, as we 
have seen. Plaintiff retained the policies until the expiration of a 
year, during all of which time he was insured for $100,000. He 
had full consideration for the note. The condition subsequent 
upon which the note was to be returned and the policies sur- 
rendered did not arise, because a failure to perform a void agree- 
ment furnished nothing upon which failure to perform a condition 
can be predicated.” 

An authority as to the effect upon the validity of a promissory 
note of a condition precedent and a condition subsequent is the 
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case of Jamestown Business College Ass’n vs. Allen, 172 N. Y. 
291, 64 N. E. 952, 92 Am. St. Rep. 740. The court says :— 

“It is obvious, therefore, that there is a radical distinction 
between a conditional delivery, which is not to become complete 
and effective until the happening of some condition precedent, 
and a complete delivery like the one at bar, which is sought to be 
defeated by subsequent contingencies which may or may not arise. 
In the one case, there is no contract until the condition has been 
complied with; in the other, there is a binding contract notwith- 
standing the happening of the contingency relied upon to defeat 
it. * * * It was for the court, therefore, to pass upon the inter- 
pretation of the contract thus established. No apparent question 
of fact was presented requiring determination by the jury. The 
court’s disposition of the case as one presenting only a question 
of construction was proper, and his direction of a verdict for 
plaintiff was warranted.” 

The plaintiff cites Zeller vs. Leiter, 189 N. Y. 361, 82 N. E. 
158, Grant vs. Walsh, 145 N. Y. 502, 40 N. E. 209, 45 Am. St. 
Rep. 626, Vosburgh vs. Diefendorff, 119 N. Y. 357, 23 N. E. 
8o1, 16 Am. St. Rep. 836, Cunningham vs. Scott, go Hun, 410, 
35 N. Y. Supp. 881, Brown vs. Brown, 34 Barb. 533, with a 
number of others, as being directly in point. From examination 
of these authorities it will be found that they apply to the ad- 
missibilty of parol testimony in attacking an instrument, for the 
purpose of showing its illegality, and for the purpose of showing 
in addition that the instrument was tainted with fraud, or illegally 
and feloniously obtained from its maker, and that its inception 
was fraudulent, all of which does not apply to the case at bar. 

The remaining ground of defendant’s motion to be considered 
is: Is the entire transaction void as being in violation of the law 
of this state prohibiting rebates by an agent in soliciting life in- 
surance? Under the insurance law as it stood enacted in the 
year 1903, in reference to the allowance of rebates, I find that it 
fails to contain any express or implied provisions that a contract 
made or note given in payment for insurance premiums would be 
void or uninforceable in a case where a rebate had been allowed. 
Chapter 690, § 89, Laws 1892. I have concluded, after due de- 
liberation, that the instrument in question is a negotiable pro- 
missory note. 

The motion for a new trial must therefore be denied. So 
ordered. 
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SPRINGFIELD COURT OF APPEALS. 


MIssourl. 


CONQUEROR ZINC & LEAD CO. 
US. 


ETNA LIFE INS. CO.* 


; 


INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


The obligation of an insurer in a policy of indemnity against liability 
becomes fixed when liability attaches to insured, but the obligation of 
“an insurer in a policy of indemnity against loss does not attach until 
loss has been suffered by insured paying the damages awarded 
against him. 


[For other cases, see Insurance, Cent. Dig. § 1493; Dec. Dig. § 597.] 


INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


The obligation of an insurer issuing a policy to indemnify insured against 
loss from common-law or statutory liability for injuries to em- 
ployees does not become fixed until insured has paid the judgment 
rendered against it for injuries to an employee, and insured may 
not recover interest on the judgment for time between date thereof in 
circuit court and its affirmance by the Supreme Court. 


[For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 508.] 
INDEMNITY INSURANCE—CONTRACTS—CONSTRUCTION. 


An indemnity policy giving insurer absolute control of actions against 
insured, requiring it at its own cost, to defend actions, unless -it 
elected to pay to insured the indemnity provided for, made insurer 
liable for all costs occasioned by unsuccessfully defending an action 
against insured for a liability within the policy. 


[For other cases, see Insurance, Dec. Dig. § 513.] 


Appeal from Circuit Court, Jasper County; Henry L. Bright, 
Judge. 

Action by the Conqueror Zinc & Lead Company against the 
AEtna Life Insurance Company. From a judgment granting in- 
sufficient relief in favor of plaintiff both parties appeal. Af- 
firmed. 


Perkins & Buair, for Plaintiff. 
SPENCER, GRAYSON & SPENCER, for Defendant. 
Cox, J. 

This is an action upon an indemnity insurance policy issued by 
the defendant to plaintiff, to indemnify it against damages 
which it might sustain by reason of injury to its employees. 
Mack S. Phelps was injured while in the employ of plaintiff, 
and on October 24, 1905, recovered judgment in the circuit 
court of Jasper County for $7,500 and costs, by reason of said 
injury. This judgment was affirmed by the Supreme Court 


* Decision rendered, Jan. 3, 1911. 133 S. W. Rep. 156. 
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February 25, 1909. On April 26, 1909, the plaintiff paid the 
Phelps judgment, and, at that time, paid the face of the judg- 
ment, $7,500, and the further sum of $1,575, interest thereon 
from date of its rendition in the circuit court to the date of pay- 
ment, and $178.05 costs; then made demand upon defendant 
for reimbursement. On July 9, 1909, the defendant paid the 
plaintiff $5,061.65, being the maximum liability, as it claimed, 
under its policy of insurance and interest thereon from the date 
that plaintiff paid the judgment against it. July 22, 1909, the 
plaintiff filed this suit, seeking thereby to recover the interest 
on the judgment paid by it and the costs of the suit. Trial by 
the court upon an agreed statement of facts, and the court ren- 
dered judgment in favor of plaintiff for the costs of $186.65, but 
refused to allow the plaintiff for interest paid upon the 
judgment prior to the date of its affirmance by the Supreme 
Court. Both parties have appealed from this judgment. 

The questions’ to be decided here are: First, whether the de- 
fendant insurance company was, under its policy, liable for in- 
terest upon the Phelps judgment from the date of its rendition 
in the circuit court, or whether its liability for interest began on 
the date of the affirmance of that judgment by the Supreme 
Court; second, whether or not the defendant is liable for the 
payment of the costs in the Phelps suit. 

The policy issued by defendant to plaintiff in this case limited 
its liability for injuries to one person to the sum of $5,000. It 
will thus be seen that the recovery against plaintiff by the party 
injured was greater than the defendant’s liability under its 
policy. The provisions of the policy necessary to notice here are 
as follows: 

The company “does hereby agree to indemnify the Con- 
queror Zinc & Lead Company of Joplin, the assured, for. the 
period of twelve months, beginning on the 17th day of Janu- 
ary, 1904, * * * subject to the following special and general 
agreements which are to be construed as co-ordinate, as condi- 
tions: Against loss from common-law or statutory liability for 
damages on account of bodily injuries, fatal or nonfatal, acci- 
dentally suffered within the period of this policy by an employee 
or employees of the assured,” etc. 

“Special Agreements. 

“(A) The company’s liability for an accident resulting in in- 

juries to one person is limited to five thousand dollars.” 
“General Agreements. 

“(1) The assured upon the occurrence of an accident shall 
give immediate written notice thereof, with the fullest informa- 
tion obtainable at the time, to the home office of the company at 
Hartford, Conn., or to its duly authorized local agent. He shall 
give like notice with full particulars of any claim that may be 
made on account of such accident, and shall at all times render 
to the company all co-operation and assistance in his power. 

“(2) If thereafter any suit is brought against the assured to 
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enforce a claim for damages on account of an accident covered 
by this policy, the assured shall immediately forward to the com- 
pany every summons or other process as soon as the same shall 
have been served on him, and the company will at its own cost, 
defend against such proceeding in the name and on behalf of 
the assured, or settle the same, unless it shall elect to pay to the 
assured the indemnity provided for in clause A of Special Agree- 
ments as limited therein. 

(3) The assured shall not settle any claim except at his or its 
own cost, nor incur any expense, nor interfere in any negotia- 
tions for settlement or in any legal proceeding without the con- 
sent of the company previously given in writing; but he may 
provide at the time of the accident such immediate surgical re- 
lief as is imperative. The assured when requested by the com- 
pany, shall aid in securing information, evidence, and the at- 
tendance of witnesses and in effecting settlements and in prose- 
cuting appeals.” 

“(7) No action shall lie against the company as respects any 
loss under this policy unless it shall be brought by the assured 
himself to reimburse him for loss actually sustained and paid 
by him in satisfaction of a judgment within sixty days from the 
date of such judgment and after trial of the issue.” 

The question as to when defendant became liable for interest 
depends upon when it became liable to pay the plaintiff. The 
judgment having been more than the maximum liability provided 
for by the policy the defendant would not be responsible for in- 
terest, even though interest might have been paid by the plain- 
tiff, until defendant’s liability to plaintiff become fixed. The 
contention of defendant is that its liability did not become fixed un- 
til the judgment of the circuit court was affirmed by the Supreme 
Court; while the plaintiff contends that it became liable when 
the judgment was rendered by the circuit court. We must de- 
termine this question by the terms of the policy of insurance, 
which is the contract between the parties. 

There is a distinction between contracts of indemnity against 
loss and contracts of indemnity against liability. In the latter 
case, the obligation of the insurance company becomes fixed 
when liability attaches to the insured. In the former case, the 
insurance company does not become liable until loss has been 
suffered, and that means when the damages have been paid by 
the insured. The language of the policy in question in this case 
is: “The company does hereby agree to indemnify against loss 
from common-law or statutory liability,” etc. 

It is further provided in the policy, clause No. 7, General 
Agreements: “No action shall lie against the company as re- 
spects any loss under this policy, unless it shall be brought by the 
assured himself to reimburse him for loss actually sustained and 
paid by him in sati$faction of a judgment within sixty days from 
the date of such judgment and after trial of the issue.” There 
is much conflict in the decisions upon the proper construction to 
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be given to a policy of this character. There are some courts of 
high authority which have held that, under policies similar to 
this, the defendant is liable for interest from the date of the ren- 
dition of the judgment in the trial court. Among those may be 
noted Sanders vs. Frankfort Ins. Co., 72 N. H. 485, 57 Atl. 655, 
101 Am. St. Rep. 688; Anoka Lumber Co. vs. Fidelity & Cas- 
ualty Co., 63 Minn. 286, 65 N. W. 353, 30 L. R. A. 689; Pen- 
ton vs. Company, 36 Ore. 283, 56 Pac. 1096, 48 L. R. A. 770; 
Rumford Falls Paper Co. vs. Fidelity & Casualty Co., 92 Me. 574, 
43 Atl. 503; Cudahy Packing Co. vs. New Amsterdam Casualty 
Co. (C. C.) 132 Fed. 623; Travelers Ins. Co. vs. Henderson 
Cotton Mills, 120 Ky. 218, 85 S. W. 1090, 27 Ky. Law Rep. 653, 
117 Am. St. Rep. 585, and many other cases; but our conclusion 
is that a fair construction of the terms of the policy means that 
this policy is one of indemnity against loss, for the policy so reads, 
and, in this, we think we are sustained by the great weight of 
authority. Munroe vs. Maryland Casualty Co., 48 Misc. Rep. 
183, 96 N. Y. Supp. 705; Davison vs. Maryland Casualty Co., 
197 Mass. 167, 83 N. E. 407; Maryland Casualty Co. vs. Omaha 
E. L. & P. Co., 157 Fed. 514, 85 C. C. A. 106; Puget Sound 
Imp. Co. vs. Frankort Marine Co., 52 Wash. 124, 100 Pac. 190; 
Stephens vs. Pennsylvania Casualty Co., 135 Mich. 189, 97 N. 
W. 686; Allen vs. Attna Life Ins. Co. (C. C.) 137 Fed. 136; 
Connolly vs. Bolster, 187 Mass. 266, 72 N. E. 981; Travelers 
Ins. Co. vs. Moses, 63 N. J. Eq. 260, 49 Atl. 720, 92 Am. St. Rep. 
663; Frye vs. Bath, etc., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 
94 Am. St. Rep. 500; Cushman vs. Carbondale Fuel Co., 122 
Iowa, 656, 98 N. W. 509; Finley vs. Company, 113 Tenn. 592, 
83 S. W. 2. 

If we are right in this position, then it follows that defendant’s 
liability did not become fixed, under this policy, until plaintiff 
had paid the judgment against it. The circuit court was there- 
fore right in holding that the plaintiff could not recover for in- 
terest upon this judgment for the time elapsing between the date 
of its rendition in the circuit court and its affirmance by the Su- 
preme Court. 

The next question as to whether defendant is liable for the 
costs of the suit in the Phelps Case also turns upon the con- 
struction of the policy, and upon this question we find the au- 
thorities are also in conflict. It will be noted that the policy in 
question, under paragraph 2 of General Agreements, provides 
that in case any suit is brought against the assured to enforce a 
claim for damages on account of an accident covered by this 
policy, the assured shall immediately forward to the company 
every summons served upon it and render such assistance as it 
can, and as it may be asked to render by the company, and as a 
return for this the company agrees that it will, at its own cost, 
defend against such proceedings in the name and on behalf of 
the assured, or settle the same, unless it shall elect to pay to the 
assured the indemnity provided for in clause A, Special Agree- 
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ments, which clause provides that the liability of the company 
shall be limited to the sum of $5,000 for an injury to one per- 
son. Some courts have held this provision to mean merely that 
the company, in defending the action, would pay its own personal 
costs, such as hotel bills and fees of attorneys whom it might 
employ, and that it did not include court costs. Thus, in the 
case of Munroe vs. Maryland Casualty Company, supra, in dis- 
cussing this question, it 1s said: ‘“‘Statutory costs awarded to a 
successful party are not, strictly speaking, any part of the cost of 
defending an action. Taxable costs constitue part of the loss re- 
sulting from the payment of the judgment. The cost of conduct- 
ing the litigation does not.” This case has been followed by 
some others, but it occurs to us that it is giving the terms of the 
policy a strained construction and drawing a distinction that is 
unwarranted, and we are not impressed with the reasoning by 
which the court’s conclusion is reached. 

In Rumford Falls Paper Co. vs. Fidelity & Casualty Co., 92 
Me. 574, 43 Atl. 503, a different view is taken, and in that case, 
under a similar policy, the company was held liable for the 
costs of the original suit, and, in discussing that question, this 
language is used: “What it will cost to defend a lawsuit is the 
amount required to pay the fees of counsel and witnesses, and 
further expenses involved in presenting the defense, including 
the taxable costs recovered by the plaintiff in that suit, if the 
defense is unsuccessful.” This case is followed and this lan- 
guage quoted with approval in Puget Sound Imp. Co. vs. Frank- 
fort Marine Accident & Plate Glass Co., 52 Wash. 124, 100 Pac. 
190, and it seems to us that the reasoning of the court in these 
cases is more in harmony with the justice of the matter than the 
reasoning of the court in the Munroe Case. Under similar pro- 
visions, the company has been held liable for court costs in 
Cudahy Packing Co. vs. New Amsterdam Casualty Co. (C. C.) 
132 Fed. 623; Anoka Lumber Co. vs. Fidelity & Casualty Co., 
63 Minn. 286, 65 N. W. 353, 30 L. R. A. 689, and in many other 
cases. To our mind it would be an absurdity to hold, under the 
terms of this policy, which give the insurance company absolute 
control of the defense of the case and forbid the assured from 
taking any steps toward a defense upon its own account, or to 
incur any ljability or expense, or interfere in any negotiations 
for settlement, or in any legal proceedings, without the consent 
of the company previously given in writing, and in which the 
company itself agrees to defend the proceeding at its own cost, 
that this cost did not include the court costs finally adjudged 
against the plaintiff. It would be manifestly unjust to take away 
from the assured all right to manage the defense of its own case, 
and yet make it responsible for all the costs which might be 
occasioned by management of the defense by the insurance com- 
pany. This provision of the contract which permitted the insur- 
ance company to take charge of the defense was made for its 
benefit, and should there be any doubt about the proper con- 
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struction to be given to the terms of this policy in relation there- 
to, the doubt should be resolved against the insurance company 
and in favor of the assured. Rochester Mining Co. vs. Maryland 
Casualty Co., 143 Mo. App. 555, 128 S. W. 204, and cases there 
cited. 

Again, to give this provision of the policy the construction 
contended for by the insurance company would be to give it an 
unreasonable advantage over the plaintiff, for, by other provi- 
sions of the policy, the insurance company had the right to end 
its liability by payment to the plaintiff of the maximum amount 
named in this policy, to wit, $5,000. Not having seen fit to do 
this, and having elected to take charge of the defense of the 
case, deny all liability to the injured. party, and fight the case 
through the courts to the court of last resort, and when it is 
finally determined that it was wrong in its contention, then it 
would certainly be unreasonable to say that its agreement to 
make the defense at its own cost only required it to pay its 
own attorney’s fees and personal costs, and leave the plaintiff to 
pay the entire costs of the litigation which had been occasioned 
largely by the defense made by the insurance company to the 
action. The courts will not give a contract such a construction 
as will permit one party to secure an unreasonable advantage 
over another, unless compelled to do so by the language of the 
contract. American Hardwood Lumber Co. vs. Dent (decided 
by us at this term) 132 S. W. 320; Johnson County vs. Wood, 
84 Mo. 489-519; McManus vs. Fair Shoe Co., 60 Mo. App. 216; 
LaClede Power Co. vs. Stillwell, 97 Mo. App. 258, 71 S. W. 380. 

Our conclusion is that the court was right in holding defendant 
liable for the costs in the case of Phelps vs. Plaintiff. 

The judgment will be affirmed. All concur. 


APPELLATE COURT OF INDIANA. 


CONNECTICUT MUT. LIFE INS. CO. 
US. 
KING (No. 7,153.)* 
LIFE INSURANCE—RECOVERY. 


There can be no recovery on a contract of life insurance unless it is 
pleaded and proved that insured is dead. , 


[For other cases, see Insurance, Dec. Dig. § 645.] 
* Decision rendered, Feb. 16, 1911. 93 N. E. Rep. 1046. 
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Appeal from Circuit Court, Monroe County; Jas. B. Wilson, 
Judge. 

Action by Elizabeth V. King against the Connecticut Mutual 
Life Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed, with instructions. 


Remy & BerryHILt, and Myers & Carr, for Appellant. 
J. E. Henuey and Duncan & Barman, for Appellee. 


ADAMS, J. 

Appellee recovered judgment against the appellant on a policy 
of life insurance issued on the life of her then husband Persley 
T. Buckner on November 23, 1865, in which she was made bene- 
ficiary. 

The complaint is in one paragraph, and after formal allegations 
setting forth the nature and organization of appellant and the ex- 
ecution of the policy sued on alleges that, on November 23, 1865, 
appellee was the wife of said Buckner and so continued as his 
wife until the said Buckner absented himself from the city of 
Bloomington, Monroe county, Ind., in the month of February, 
1867; that this plaintiff many years after said Buckner absented 
himself intermarried with one King, and that she is now the 
widow of said King; “that during the month of February, 1867, 
the said Persley T. Buckner departed from the city of Blooming- 
ton, in the county of Monroe, state of Indiana, where he had 
hitherto resided with his family and which had for a long time 
prior thereto, to wit, 10 years, been his home, and went to the 
city of New Orleans, in the state of Lousiana, upon private busi- 
ness, and from thence hitherto has never been seen or heard of; 
that at the time he absented himself, as aforesaid, his usual place 
of residence was in the city of Bloomington, Monroe county, 
Ind.; that at the time said Persley T. Buckner absented himself 
from his usual place as aforesaid the policy of insurance was in 
full force and effect, and that the premium thereon had been paid 
to the defendant up to the 23d day of November, 1867; that the 
last time the said Persley T. Buckner was seen was in the month 
of February, 1867, in the city of New Orleans, in the state of 
Louisianna, and no person had seen or heard of him from that 
time to the present day. Plaintiff further alleges that in said 
month of February, 1867, by virtue of the premises and in pre- 
sumption of law, the said Persley T. Buckner died, which fact 
the defendant well knew.” It is further averred that appellee 
had no knowledge of the existence of said policy of insurance 
until September, 1904; that appellee then caused appellant to be 
notified of the disappearance of said Buckner, and furnished 
appellant with proof of the death of said Buckner, in presumption 
of law; that appellant, prior to the commencement of this action, 
denied any liability upon said policy of insurance, and has re- 
fused to pay plaintiff the amount of said policy on the ground 
that no liability existed against the appellant thereon; that in- 
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sured and appellee each duly performed all the conditions of 
said policy of insurance on their part to be performed by the 
provisions, and that no part of said policy has been paid. A copy 
of the policy is made a part of the complaint. 

Appellant answered by general denial and 10 paragraphs of 
special answer. A demurrer was overruled as to the second, fifth, 
sixth, and eleventh paragraphs, and sustained as to the third, 
fourth, seventh, eighth, ninth, and tenth paragraphs, and appellee 
teplied by general denial and three paragraphs of special reply. 
The second paragraph of reply was directed to the second and 
eleventh paragraphs, and the third to the sixth paragraph of 
answer. Upon the issues thus formed the cause was tried by the 
court, and by request a special finding of facts was made, and 
conclusions of law stated thereon. Appellant’s motion for venire 
de novo and for a new trial was overruled, and judgment render- 
ed for appellee. 

The, first error assigned and relied upon for reversal is the 
overruling of appellant’s demurrer to the complaint. Numerous 
other errors are assigned, but, under the conclusion reached, the 
consideration of such errors would serve no purpose. The con- 
trolling question, we think, relates to the law which governs the 
presumption of death in a case of this kind. 

The suit being upon a contract of insurance on the life of 
Persley T. Buckner, there can be no recovery, unless it is charged 
in the complaint and shown by the proof that Buckner is dead. 
Nowhere in the complaint is there a direct allegation of death. 
After setting out the fact of the disappearance of Buckner, and 
the further fact that he had not been seen or heard of since 
February, 1867, it is then averred “that in said month of Febru- 
ary, 18607, by virtue of the premises and in presumption of law 
the said Persley «. Buckner died.” The averment of presump- 
tive death is insufficient ; facts, and not presumptions, conclusions, 
or the evidence of facts, must be pleaded. 12 Ency. Pl. & Prac. 
1022; Jackson School Township Tp. vs. Farlow, 75 Ind. 118; 
Indiana, etc., R. Co. vs. Adamson, 114 Ind. 282, 15 N. E. 5. 

Appellant makes further objection to the complaint that the 
statute under which a recovery is sought does not apply to the 
case here presented. The statute in question reads thus: “The 
presumption of death, recited in the first section of the said act 
above entitled as amended, in the case of any person who, since 
the passage of said act and the amendment above recited, has ab- 
sented himself from his usual place of residence and gone to 
arts unknown, or who has not been heard of for the period of 
five years, shall relate back to the time of the first disappearance 


of such absentee; and it shall be presumed and taken by all 
courts that such absentee was dead on the first day of his disap- 
pearance: Provided, however, that this section shall not apply 
to any suit now pending, neither shall a party holding or entitled 
to the proceeds of any policy of insurance upon the life of such 
absentee, where the five years have expired prior to the passage 
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and taking effect of this act, and whose duty it is to make proof 
of the death of such absentee, be required, when such proof is 
not prohibited by the contract with the insurer, to make other 
proof of death than the fact of the disappearance of the insured 
for five years continuously.” Section 2748, Burns’ Ann. St. 1908. 

The act referred to in section 2748, supra, is the first section 
of the act approved March 5, 1859 ( Laws 1859, c. 4), as amended 
by the act of March 9, 1861 (Laws 1861, c. 52), being section 
2747, Burns’s Ann. St. 1908, and is as follows: ‘When any res- 
ident of this state shall have absented himself from his usual 
place of residence, and gone to parts unknown, for the space of 
five years, leaving property, real or personal, without having 
made any sufficient provision for the management of the same, 
and when, in such case, at any time, it shall be made to appear 
to the satisfaction of the court having probate jurisdiction in the 
county where such person last resided or where such property is 
situated, by complaint and proof,— after thirty days’ notice, to 
such person by publication in a newspaper of general circulation, 
published at the capital of the state, and also in a paper published 
in such county, if there be any, that such property is suffering 
waste for want of proper care, or that the family of such person 
are in need of the use and proceeds of such property for their 
support or education, or that the sale of any such property or 
part thereof shall be necessary for the payment of his debts, it 
shall be presumed and taken by such court that such person is 
dead, and the court shall have jurisdiction over the estate of such 
person in the same manner and to the same extent as if dead, 
and shall appoint an administrator of his estate, who shall have all 
the powers and rights over such estate, and be subject to all the 
liabilities and duties in relation thereto that appertain to adminis- 
trators of decedents’ estates.”’ 

The evident purpose of the amended actof 1861 was to abrogate 
the common-law rule of presumption of death after seven years, 
and to enable parties in interest to administer upon the estate of 
a person who has been absent from his usual place of residence 
and gone to parts unknown for five years. This act did not 
abrogate the common-law presumption, except in the matter of 
estates of absentees, and then only by complying with the terms 
and provisions of the statute. 

The act of March 10, 1883 (Laws 1883, c. 137; section 2748, 
Burns’ Ann. St. 1908), as shown by its title was an act supple- 
mental to the amended act of 1861, supra. The title to the supple- 
mental act reads: “An act supplemental to an act entitled ‘An 
act to provide for the management and disposal of the estates of 
persons who have absented themselves from their usual places of 
residence and gone to parts unknown’ approved March 5, 1859, 
and as amended by an act entitled ‘An act to amend the first 
section of an act to provide for the management and disposal of 
the estates of persons who have absented themselves from their 
usual places of residence and gone to parts unknown.’ approved 
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March 5, 1859, approved March 9g, 1861 (and being sections 
2232, 2233, 2234, 2235, and 2236 of the Revised Statutes of 
1881) ; so as to fix the time when the presumption of death takes 
effect, and how proof of death upon policies of insurance on the 
lives of such absentees may be made.” 

It will be noted that the additional matter included in the 
supplemental act provides that where any person has absented 
himself and has not been heard of for five years, the presumption 
of death relates back to the time of first disappearance; that it 
shall be presumed that such absentee was dead on the first day 
of his disappearance and shall be so taken by all courts. By pro- 
viso, actions pending were excepted, and that a party holding or 
entitled to the proceeds of a policy of insurance upon the life of 
such absentee and whose duty it is to make proof of death of 
such absentee, shall not be required to make other proof of death 
than the fact of the disappearance of insured for five years con- 
tinously. “Such absentee” designated in the proviso is clearly the 
absentee whose estate is being administered, or sought to be ad- 
ministered, and the proviso is intended to cover and include 
policies of insurance, the proceeds of which would constitute a 
part of the estate. There is no reason for assuming that the pur- 
pose of the proviso was to change the common-law presumption 
of death, except in estate matters. The statute, being in dero- 
gation of the common law, must be strictly construed, and we 
are not permitted to read in the act in question anything that its 
words do not fairly import. The title to the amended act of 1861, 
supra, relates to the management or disposal of the estates of 
persons who have gone to parts unknown. The act of March 10, 
1883, is supplemental to said amended act. It is said in the case 
of McCleary vs. Babcock, 169 Ind. 228, at page 238, 82 N. E. 453, 
at page 457: ‘We have seen that new matter, which, if it had been 
embodied in the original act, would have been embraced within 
the subject expressed in the title, may be subsequently incor- 
porated into such original act by a supplemental or amendatory 
act; and this may be done without title, beyond a statement 
clearly identifying the original act to which the new proposition 
is to become supplemental, since the validity of the new matter 
must be determined by the title of the original act.” If, therefore, 
the new matter included in the proviso to the supplemental act 
did not and was not intended to limit it to the settlement of 
estates of absentees, then such new matter would be invalid. 
Such a construction, under the rules, is not permissible, as it is 
the duty of the court in construing a statute to give force and 
effect to all the provisions whenever it can be done. State vs. 
Weller, 171 Ind. 53, 56, 85 N. E. 761; State ex rel. vs. Board, 
etc., 170 Ind. 595, 601, 85 N. E. 513. 

The conclusion therefore follows that the statute in question 
has a limited application, and cannot include the case made by 
the complaint of appellee. The limitations of the act are re- 
cognized in the case of Fleetwood vs. Brown, 109 Ind. 567, 569, 
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9 N. E. 352, 353, where it is said: “Jesse Fleetwood has been 
absent and unheard of for such a length of time that for some 
purposes he was presumed to be dead”—citing the supplemental 
act of March 10, 1883. It also follows that in a case not connected 
with the settlements of estates of absentees the common-law rule 
as to the presumption of death still obtains. 

Presumption of death as well as presumption of life are in- 
dulged in the absence of other proof. The presumption of life 
is strong, and continues until it is overcome by the presumption 
of death, which arises after seven years of unexplained absence; 
but there is no presumption as to the time of death within the seyen 
years. In the absence of proof the absentee is presumed to be 
living for seven years from the time of his disappearance. Law- 
son, Presumptive Evidence, 255; Schaub vs. Griffin, 84 Md. 557; 
36 Atl. 443; Re Mutual Benefit Co., 174 Pa. 1, 34 Atl. 283, 52 
Am. St. Rep. 814; 2 Best, Evidence, § 408. 

The case at bar has no relation to the settlement of the estate 
of Buckner. The contract of insurance was in the first instance a 
contract between the appellant as insurer and the appellee as 
beneficiary. The estate of Buckner could have no possible inter- 
est in it. The complaint shows that the premiums were paid up to 
November 23, 1867. Under the law applicable to this case Buck- 
ner was presumed to be living for more than six years after 
November, 1867, as the complaint charges that he was never 
heard of after February, 1867. By the terms of the policy set 
out in the complaint, upon failure to pay the annual premiums, 
the contract became void except that the assured might at the 
end of two years elect to discontinue paying, and in such event, 
her contract would be a continuing nonforfeiting policy to the 
extent of one-tenth of the amount of the policy for each yearly 
payment made. There was no averment of such election, and 
it otherwise appearing from the complaint that the contract was 
forfeited for nonpayment, no cause of action was stated. 

Judgment reversed, with instructions to sustain the demurrer 
to the complaint. 

Myers, C. J., and Hottel, Felt, Lairy, and Ibach, JJ., concur. 
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COURT OF APPEALS OF GEORGIA. 


ILLINOIS LIFE INS. CO. 
US. 
CONNELL. = (2860.)* 


ACTION ON POLICY—PETITION. 

A petition alleging that an insurance company, in consideration of the pre- 
miums paid and to be paid, made to the petitioner, who was named as 
the beneficiary therein, a policy of insurance for a named amount, 
upon the life of a named person who had died, and that the petitioner 
had furnished proofs of death and performed all the conditions im- 
posed by the policy (a complete copy of which was attached to the 
petition), and further stating that the insurance company had refused 
to pay the amount due on the policy, or any part thereof, sets forth a 
cause of action. 


[For other cases, see Insurance, Dec. Dig. § 620.] 


Error from the City Court of Nashville; W. D. Buie, Judge. 

Action by Mrs. Charlie Connell against the Illinois Life In- 
surance Company. From an order overruling a demurrer to the 
petition, defendant brings error. Affirmed. 


Henpricks & CnyrisTIAN, for Plaintiff in error. 

W. R. Smiru, for Defendant in error. 

PowELL, J. 

This writ of error is brought because the court below overruled 
a demurrer to the petition. The general nature of the petition 
appears from the headnote. 

We think there was an adequacy of allegation in the petition; 
even a shorter petition, one setting forth the facts with less full- 
ness, might have sufficed. In a long statement of facts attached 
to the brief of the plaintiff in error, a great many facts are set 
forth, which, if true, would present a sufficient defense to the 
action; but, as these matters do not appear of record, they afford 
no reason for sustaining the demurrer to the petition. It is true 
that the application attached to the policy recites that the policy 
is not to be binding unless the first premium is paid, and the 
policy is delivered to the insured while the latter is in good health ; 
but the allegations of the petition are not consistent with any 
theory other than that these preliminary conditions were per- 
formed. 

Judgment affirmed. 


* Decision rendered, Jan. 31, 1911. 70 8. E. Rep. 107. Syllabus by the Court. 





Southern Life Ins. Co. vs. Hill. 


COURT OF APPEALS OF GEORGIA. 


SOUTHERN LIFE INS. CO. 
US. 
HILL. (2800.)* 


ACTION—POLICIES—MISTAKE IN ISSUANCE. 


The law involved in this case is well settled, and, as applied to the undis- 
puted evidence, demands a verdict for the defendant. 


[For ad cases, see Insurance, Cent. Dig. §§ 214-230; Dec. Dig. §§ 134, 
136. 


Error from City Court of Americus; C. R. Crisp, Judge. 

Action by Allen Hill against the Southern Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 


E. A. Hawkins, Y. A. Wricut, and Moore & Brancu, for 
Plaintiff in error. 

H. B. Simmons, Suipp & SHEPPARD, and R. L. MAYNARD, 
for Defendant in error. 

Hi, C. J. 

Allen Hill sued the Southern Life Insurance Company on four 
certificates or policies on the life of his mother, Pauline A. Hill, 
in which he was named as beneficiary. A verdict was rendered in 
his favor, and the defendant’s motion for a new trial was over- 
ruled. 

The company set up three defenses: (1) That the policies 
were never really and in fact issued by the company; that they 
got out of its possession through a mistake by one of its clerks 
before the application for the policy had been passed upon or 
approved by the company’s secretary and treasurer, whose duty it 
was to pass upon and approve such applications, and thereupon 
to have the policies issued; (2) that the policies were procured 
by misrepresentations in the application, material to the risk, and 
by concealment of material facts as to the health of the applicant ; 
(3) that by their terms the policies were not to become binding 
contracts upon the company until delivered to the insured while 
in good health, and that when they were delivered to the bene- 
ficiary the insured was not in good health, which fact was known 
both to the insured and the beneficiary, and not known to the 
company. 

The evidence applicable to the issues may be briefly stated as 
follows: 

The plaintiff, who was the sole beneficiary in the policies on 
his mother’s life, was himself an insurance agent. At his earnest 


* Decision rendered, Feb. 15, 1911. Rehearing denied. «eb. 22, 1911. 70 S. E. Rep. 
186. Syllabus by the court. 
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and persistent requests the local agent of the defendant company 
procured from his mother the application for the policies. He 
represented to this local agent that his mother was in good health 
and was an insurable risk, and that he desired to procure on her 
life as many policies of insurance as the company would issue. 
On May 28, 1909, the local agent procured from the insured the 
application for the policies. In this application it was stated, 
among other things, that the applicant had never been afflicted 
with any serious illness, had never suffered from any tumor or 
ulcer, and had never been refused any insurance in other com- 
panies. The representations in the application were expressly 
warranted to be true by the applicant. This application was by 
the local agent submitted to the company’s local medical adviser, 
whose duty it was to give his opinion as to the insurable character 
of the applicant. This local medical adviser indorsed upon the 
application a statement that he had known the applicant for 15 
years, that he did not regard her as a good physical risk, and 
would not recommend her as a first-class physical risk, and that 
she had a slight attack of hemaplegia just two month before the 
application. The application, with this statement, was thereupon 
submitted to the proposed beneficiary by the local agent. In 
reference to the statement of the medical adviser that his mother 
was not a good physical risk, the beneficiary remarked that the 
physician who made the statement “didn’t know a damned thing” 
about his mother’s condition, and referred the local agent to his 
mother’s family physician in the town, and urged the agent to at 
once forward the application to the company and to procure the 
policies for him. 

The application was received at Dawson, the home office of the 
company, on the 31st day of May. On the same day nearly 100 
similar applications had been received. The evidence discloses 
that the president of the company had little to do with its prac- 
tical business operation, that the vice president was constantly on 
the road traveling in the interest of the company, and that to 
meet the exigencies of their absence many blank copies of policies 
were signed and countersigned by both these officers and left in 
the office. It was the sole duty of the secretary and treasurer of 
the company to examine applications, and when applications were 
approved by him he directed the stenographer to fill in the poli- 
cies and send them to the different local agents for delivery. On 
May 3ist, the secretary and treasurer, in pursuance of his duty, 
examined a great many applications, but did not examine the ap- 
plication in the present case. While in the midst of his work he 
was suddenly called from his office, and left the approved appli- 

cations and those not approved together on his desk or table. 
During his absence until the next morning from the office, the . 
stenographer filled out all the policies relating to the different 
applications, both those which had been approved and those which 
had not been approved, and when the secretary and treasurer re- 
turned to the office he found that the policies in this case had 
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been filled out by the stenographer and sent to the local agent to 
be delivered to the insured. He did not discover this fact, how- 
ever, until he had read and examined the application for insur- 
ance, when he discovered the adverse statement of the local 
medical adviser of the company. 

As soon as he discovered this fact, and found that the policies 
had been sent on to the local agent, both he and the vice president 
of the company telephoned to the local agent not to deliver the 
policies to the insured, and, if he had already delivered them, to 
recover possession thereof, and to tender any premium that had 
been paid. Following the telephone message was a letter to the 
same effect. Before the telephone message had been received by 
the local agent, he had delivered to the beneficiary, the plaintiff 
in this case, the policies, he claiming to be the agent of the in- 
sured to receive them, and had received from the beneficiary his 
check for the premiums. The premiums were not sent to the com- 
pany by the local agent, but were in his hands when he received 
the telephone message to recover the policies. When the bene- 
ficiary received the policies he discovered that his name as bene- 
ficiary had been incorrectly stated therein, and he returned the 
policies to the local agent, with the request that he transmit them 
to the company to make the proper correction as to his name. 
The policies were immediately returned to the company by the 
local agent as requested. 

The same day the local agent, having received the telephone 
message referred to, went to the beneficiary, stated to him the in- 
structions which he had received with reference to the policies, 
and tendered the amount of the premiums which he had received 
from him the day before. The beneficiary refused to accept the 
premiums, and insisted that the local agent go to the home office 
at his expense and induce the company to return the policies. 
This the local agent did, but he failed in his mission, the company 
declining to redeliver the policies, on the ground that they were 
issued by mistake; but the company directed the local agent to 
inform the beneficiary that, if he could procure a statement from 
his mother’s family physician that she was a good physical risk, 
they would issue new policies for the ones they had canceled. 
The local agent so informed the beneficiary, but he declined to 
accede to the proposition to have his mother examined by her 
family physician, and thereupon employed counsel to recover the 
policies for him by legal proceedings. 

The undisputed evidence shows, that the applicant had been 
operated on for cancer of the womb some I5 years previous to 
her application; that on the 5th day of April previous to the ap- 
plication on May 28th she had been stricken with apoplexy, which 
left her in a condition of partial paralysis, from which she was 
suffering at the time she made the application for the insurance, 
and that the disease affected both her voice and her power of 
locomotion. She suffered a second stroke on July 14th, causing 
her death. All of the doctors who attended her, as well as the 
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medical adviser of the company, testified that no insurance com- 
pany would insure the life of any one who had suffered from 
cancer or apoplexy, and that these diseases were univ ersally con- 
sidered of such serious character as to utterly exclude the pos- 
sibility of getting insurance in standard companies. The ap- 
plicant, when she made her application, knew that she had been 
operated on for cancer, and although she was not fully informed 
as to the extent or seriousness of her condition, due to the at- 
tack of apoplexy and paralysis, since the physician, in order not 
to alarm her, had failed to inform her, yet she must necessarily 
have known that her physical condition was very serious. The 
beneficiary in this case, according to the evidence, knew that his 
mother had been operated on for cancer, or had been taken to 
New York for that purpose, and knew that she had had a serious 
attack just a few weeks prior to her application for insurance. 
In his different interviews with the local agent he appeared to 
be very solicitous for the policies, urging the agent to get the ap- 
plication and hurry it up. When the policies were delivered to 
the beneficiary by the local agent, the insured was not in good 
health, but had been stricken with apoplexy resulting in paralysis, 
and this fact was known to the beneficiary. 

These are the facts of the case, and from them the conclusion is 

irresistible that a verdict was demanded for the defendant. The 
undisputed evidence shows that the policies were not issued in 
a legal sense by the company, that, by a mistake of the stenog- 
rapher they had been filled in and sent to the local agent before 
the application had been examined and approved, and that im- 
mediately upon discovering this fact the policies were recalled 
and the premiums tendered back. The facts make a clear case 
in law, equity, and good conscience for relief. The company 
had not assented to the policy contracts, and clearly they were 
issued as the result of a mistake, which the company endeavored 
to rectify as soon as it was discovered. Civ. Code 1895, §§ 3637, 
3983, 3968, 3973. 

The foregoing opinion would seem to make it unnecessary for 
this court to pass upon the other defenses relied upon of fraud 
in the procurement of the policies both by the beneficiary and the 
insured, and the fact that the insured was not in good health when 
the policies were delivered. We will not go into these questions 
at any length, but simply content ourselves with the statement 
that applying well-settled principles of the law of insurance as 
incorporated in our Code (Civ. Code 1895, §§ 2097, 2098) to the 
undisputed evidence applicable to these principles, the verdict 
should have been in favor of the defendant. Maddox vs. South- 
ern Insurance Association, 6 Ga. App. 681, 65 S. E. 789; North- 
western Life Insurance Co. vs. Montgomery, 116 Ga. 799, 43 
S. E. 79. We do not think that the act of August 17, 1906 (Acts 
1906, p. 107), relied upon by the defendant in error, is intended 
to deprive the insurance company of the defense allowed, both 
under the law of this state and under the law of contract, that 
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fraud in the procurement of the contract will avoid the insurance. 
This act provides that, where a reference is made in the policy 
of insurance to the application, a correct copy of the latter must 
be attached to the policy, and, unless this is done, the application 
shall not be nied a part of the policy or contract between 
the parties; “but this does not exclude an insurance company 
from showing that the policy was procured by fraud and mis- 
representation.” Johnson vs. American National Life Ins. Co., 
34 Ga. 802, 68 S. E. 731. 

But, as before intimated, we deem it unnecessary to go into 
the question of fraud in this case, further than to state that the 
evidence abundantly shows that the policies were procured by 
fraud and misrepresentation of facts which materially increased 
the risk and rendered them void. It is enough to hold that the 
policies, under the undisputed facts, were issued through mistake 
and accident, from which the company had a clear legal and 
equitable right to be relieved. 

A great many assignment of error are specifically made in the 
amended notion for a new trial; but these will not be considered, 
because in our opinion on the merits of the case the verdict 
should be set aside and a new trial granted. 

Judgment reversed. 


SUPREME COURT OF ARKANSAS. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN & ENGINEMEN 
Us. 
ADAY.* 


MUTUAL BENEFIT CERTIFICATE—CONSTRUCTION. 


A contract in a mutual benefit association certificate and the constitution 
relating to it should be construed according to the plain and obvious 
meaning of their provisions and with a view to accomplish the purpose 
for which the association is maintained. 


[For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.] 
MUTUAL BENEFIT INSURANCE—CERTIFICATE—CONSTRUC- 
TIO! 


A contract or benefit in a mutual benefit association certificate is like any 
other insurance policy and its provisions, being expressed in language 
chosen by the insurer, should be construed most strongly against the 
association, so that construction will not be adopted which will defeat 
a recovery, if it is susceptible of a meaning that will permit one. 


[For other cases, see Insurance, Cent. Dig. § 1870; Dec. Dig. § 726.] 


* Decision rendered, Jan. 30, 1911. 134 8. W. Rep. 928. 
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MUTUAL BENEFIT INSURANCE—CERTIFICATE—CONSTRUC- 
TION—“EXTREMITIES OF THE BODY”—‘EITHER.” 


The “extremities of the body” are four in number, and “either” is one 
indifferently, any one of them; and the permanent paralysis of a hand 
resulting from a cut on the arm brings the plaintiff suing on the policy 
within the term “permanent paralysis of either extremities” as ex- 
pressed in the constitution of the association. 


[For other cases, see Insurance, Cent. Dig. § 1955; Dec. Dig. § 786.] 

[For other definitions, see Words and Phrases, vol. 3, pp. 2324-2325. 

MUTUAL BENEFI1 INSURANCE—CAUSE OF LOSS—“TOTAL 
DISABILITY.” 

“Total disability” is necessarily a relative matter, and must depend chiefly 
on the peculiar circumstances of each case, and on the occupation and 
employment and capabilities of the person injured. It does not mean 
absolute physical disability on the part of the insured to transact any 
kind of business pertaining to his occupation, and may exist although 
the insured is able to perform occasional acts, if he is unable to do 
any substantial portion of the work connected with his occupation. 

[For other cases, see Insurance, Dec. Dig. § 787.] 

[For other definitions, see Words and Phrases, vol. 8, pp. 7010-7012.] 


MUTUAL BENEFIT INSURANCE—ACTION—EVIDENCE. 

In an action on a mutual benefit certificate providing for indemnity for 
total paralysis of either extremity, evidence he/d to present no ques- 
tion for the jury as to the total paralysis of plaintiff's hand, so that a 
verdict was properly directed for plaintiff. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 

Appeal from Circuit Court, Union County; Geo. W. Hays, 
Judge. 

Action by Arthur S. Aday against the Brotherhood of Loco- 
motive Firemen & Enginemen. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

This suit is on a benefit certificate for $1,500, numbered A 
92592 taken out by appellee, a fireman, in the Brotherhood of 
Locomotive Firemen & Enginemen when he joined the Brother- 
hood in 1902. He went delinquent in 1906, but was reinstated, 
and it was alleged that while he was a member in good standing 
upon the books of the grand lodge his left hand became perma- 
nently paralyzed which permanently and totally disabled or in- 
capacitated him from performing all manual labor which by the 
terms of his beneficiary certificate entitled him to the payment of 
the full amount thereof; that he had duly filed his claim as re- 
quired by the laws of the Brotherhood, and payment thereof was 
refused. Appellant answered admitting that appellee became a 
-member of the Brotherhood of Locomotive Firemen and Engine- 
men, and that the certificate sued upon was issued to him; that 
he was suffering from paralysis of his left hand; denied that it 
occurred at the time and in the manner alleged; denied that said 
paralysis totally disabled or incapacitated him from all manual 
labor; that said paralysis is permanent, and that said paralysis is 
of either of plaintiff's extremities ; denied that it promised to pay 
appellee $1,500 or any other sum and alleged that he obtained said 
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beneficiary certificate upon a false warranty that he did not have 
paralysis which rendered it void. A copy of the constitution of 
the Brotherhood of Locomotive Firemen and Enginemen was in- 
troduced in evidence, and section 70 provides: “A beneficiary 
member in good standing upon the books of the grand lodge be- 
coming totally and permanently blind in one or both eyes; or who 
may become totally and permanently disabled or incapacitated 
from performing all manual labor on account of Bright’s disease 
of the kidneys, permanent paralysis of either extremities, loco- 
motor ataxia, or consumption of the lungs in its last stage, shall be 
entitled to the amount of his beneficiary certificate,” etc. 

The testimony tended to show that Arthur S. Aday filed 
his claim for total disability under his benefit certificate in ac- 
cordance with the constitution of the order demanding the entire 
amount thereof on March 16, 1908, on account of permanent 
paralysis of his left hand; that his hand was not in as bad con- 
dition then as at the time of trial when he testified: “The con- 
dition of the hand at the present time is four fingers of this hand 
are dead, no feeling in them at all. I can pierce them with a 
knife and still have no feeling in them. I am unable to grasp 
anything. I have no feeling whatever in those fingers. I have 
no grip with my thumb much, the only little grip that I have 
in that hand, though, is with my thumb. It is getting worse all 
the time.” He testified that he had worked some in a poolroom 
within 18 months before the trial racking up the pool balls, and 
also on the river while in Kentucky as the clerk of a boat, and 
two or three months on the railroad in Louisiana as a flagman 
after putting in his claim before he was taken out of the rail- 
road service in August, 1908; that there is nothing the matter 
with his right hand. 

Dr. H. A. Murphy testified that in May or June, 1909, he made 
an examination of appellee’s hand at the request of an official 
of the Brotherhood of Locomotive Firemen & Enginemen. “Q. 
State what you found upon your examination, please? A. I 
found the left hand totally paralyzed. ©. Would you say as 
an expert that the disability was permanent? A. It is. Q. Can 
he use and work with that hand? <A. Not to perform what I 
think is manual labor. He could not do hard work.” 

Dr. L. L. Purifoy testified that in the summer of 1909 he made 
an examination of the hand of appelle at the instance of ap- 
pellant, and that he found paralysis in his left hand. “Q. Is it, 
in your opinion, a total or permanent disability? A. It is, with- 
out an operation. I think at this time, without an operation, 
that it would be permanent. Q. Would he have the use of his 
fingers? A. He would not at this time.” 

Dr. J. B. Wharton testified that he was the medical examiner 
for appellant, and in his official capacity wrote the following 
letter to the grand medical examiner of the order and that every- 
thing in it was true to the best of his knowledge and belief: 
“Exhibit to testimony of A. S. Aday and Dr. J. B. Wharton. 
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El Dorado, Ark, Sept. 1, 1908. Mr. W. E. Cory, Grand Med. 
Exam. Locomotive Fire & Engr., Cleveland, Ohio—Dear Sir: 
This it to certify that after a very careful examination of the 
conditions existing at present in the case of A. S. Aday, loco- 
motive fireman on the Louisiana Division, show that his left hand 
has atrophied and contracted to such an extent that it renders 
him disqualified to do any further train service or any manual 
labor. This condition did not exist in the least at the time I 
examined him twelve months ago this last June for position on 
the Louisiana Division. At that time his hand had its natural full 
strength and did not show any signs of weakness whatever, and 
has not until within the last two or three months. There has 
been a steady weakening of the muscles of the hand and wrist. 
In my opinion condition was brought about as a result of loss 
in the nerve supply of the hand. In 1903 he sustained a deep cut 
on the anterior surface of the arm and lower third, severing a 
part of the main nerve supply ligaments of muscles of the arm 
and forearm. I claim that this injury received at that time has 
brought about the present existing condition of the hand. This 
injury he received was done while on duty on an engine on the 
Illinois Central Railroad during a wreck. He was thrown 
through a cab window, cut his arm, and I wish to recommend 
that he be paid full amount of his insurance in the Brotherhood 
in order that he may be able to go to some eminent specialist and 
try to have his hand and arm saved before it is too late, and un- 
less he receives this money he will be unable to get the atten- 
tion he necessarily must have in order to try to save his hand, 
and have it restored to anything like its normal condition again. 
He has not the necessary funds in sight to receive the proper 
attention that he should have. On account of this injury and loss 
of strength in his hand, he has been forced to retire from any 
further service of the railroad company, so you can readily see 
the position it places him in. Now I take the liberty to recommend 
to you and the officers of the Brotherhood of Locomotive Fire- 
men & Enginemen that he be paid the full amount of his policy, 
and if I did not think it justifiable, I would not as your medical 
examiner recommend this done. Yours very truly, Dr. J. B. 
Wharton, Med. Exam. for Pine Hill Lodge, No. 618, El Dorado, 
Arkansas. Med. Exam. O. R. C. B. of L. F. & E., and B. of R. 
T. Subscribed and sworn to before me this the Ist day of Sep- 
tember, 1908. James Carroll, Notary Public. I solemnly swear 
that the statements made in this letter are the facts. (Signed) A. 
S. Aday. Subscribed and sworn to before me this Ist day of 
September, 1908. (Seal.) Jas. Carroll, Notary Public.” 

The court directed the jury to find a verdict for plaintiff for 
the amount sued for and from the judgment defendant appealed. 

It is contended, first, that the court erred in giving a peremp- 
tory instruction for plaintiff. The undisputed testimony showed 
that Aday’s left hand was paralyzed; that the four fingers of it 
atrophied and are dead—no feeling in them at all as he ex- 
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pressed it; that he was unable to grasp anything; that he had 
very little grip in his thumb; and that his hand was getting worse 
all the time, and because of it he was unable to perform, and 
compelled to retire from, any further railroad service. Two of 
the three experts employed by appellant to examine him testified 
that the left hand was paralyzed and the disability permanent, and 
the other that without an operation it was permanent paralysis, 
and the proof was undisputed that his condition was such that he 
could not procure the service of such an eminent specialist as 
would be able to perform the operation that might result in pre- 
venting the disability from continuing permanent. 


R. L. Froyp, for Appellant. 
Maunonety & MAnoney and PowEty & Taytor, for Appellee. 


Kirsy, J. (after stating the facts as above.) 

It is contended first that if appellant had permanent paralysis 
of his hand, that it was not “permanent paralysis of either ex- 
tremities” within the meaning of the constitution of the order; 
second, that he was not thereby “permanently and totally dis- 
abled or incapacitated from performing all manual labor” and 
entitled to the amount of his beneficiary certificate; third, that 
the court erred in giving a peremptory instruction in favor of 
plaintiff. The contract, and constitution relating to it, should 
be construed according to the plain and obvious meaning of their 
provisions, and with a view to accomplish the purpose for which 
the Brotherhood is maintained and persons become members 
thereof, and as this court said in Industrial Mutual Indemnity 
Co. vs. Hawkins, 127 S. W. 457: “The contract sued on is like 
any other insurance policy, and its provisions should therefore 
be construed most strongly against the insurer. As the language 
employed is that of the defendant, a construction will not be 
adopted which will defeat a recovery if it is susceptible of a 
meaning that will permit one. American Bonding Co. vs. Mor- 
row, 80 Ark. 49, 96 S. W. 617, 117 Am. St. Rep. 72; Title 
Guaranty & Surety Co. vs. Bank of Fulton, 89 Ark. 471, 117 S. 
W. 537.” 

1. The extremities of the body are four in number, and 
“either” is one indifferently, any one of them; and the permanent 
paralysis of a hand resulting from a cut on the arm brought ap- 
pellant within the meaning of the term “permanent paralysis of 
either extremities” as expressed in section 70 of the constitution. 

2. The purpose of the Brotherhood, and the object of the con- 
tract, was to protect the beneficiary from the loss of time and 
wages caused by disease and injury, and provide a fund for his 
support if the injury “totally and permanently disabled him from 
the performance of all manual labor;”’ in other words, from 
earning a livelihood. ‘Total disability does not mean absolute 
physical disability on the part of the insured to transact any kind 
of business pertaining to his occupation. Total disability exists 
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although the insured is able to perform occasional acts if he is 
unable to do any substantial portion of the work connected with 
his occupation. It is sufficient to prove that the injury wholly dis- 
abled him from the doing of all the substantial and material acts 
necessary to be done in the prosecution of his business,” etc. Kerr 
on Insurance, §§ 385, 386; 4 Joyce on Insurance, § 3031. Our 
court said in Industrial Mut. Ind. Co. vs. Hawkins, supra, ‘“Totai 
disability is necessarily a relative matter, and must depend chiefly 
on the peculiar circumstances of each case. It must depend 
largely upon the occupation and employment and the capabili- 
ties of the person injured.” 

The testimony shows that appellant was a locomotive fireman 
and engaged in the railroad service; that he took this beneficiary 
certificate to indemnify him in case of loss of time and wages 
occasioned by injury from the hazard of his employment or dis- 
eases specified in the contract that might destroy his ability to 
continue therein. The undisputed evidence shows that because 
of this permanent paralysis of his hand he is not longer able to 
perform any railroad or train service whatever, and has been 
compelled to retire from such service because of said injury. It 
incapacitated him, not only from some of the duties incident to 
his service in some lines of railroad employment, but from the 
performance of all the duties of every kind in that service—the 
only one to which he was trained and accustomed, and in which 
he was employed at the time of taking membership in this 
Brotherhood, whose purpose was to protect him while engaged 
in such service. It was evidently the intention of the parties to 
protect the beneficiary and permit him to recover the full amount 
of his certificate upon the occurrence of any one of the causes 
specified when it permanently and entirely incapacitated him from 
all service of any kind whatever in the raiiroad employment. 
Section 69 of the constitution of this order lends weight to the 
correctness of this view and construction, since it allows a bene- 
ficiary member sustaining the loss of a hand or a foot by actual 
separation to receive the full amount of his beneficiary claim; 
and we can see no difference between the total incapacity of the 
member by the loss of a hand by actual separation and its abso- 
lute loss and usefulness by paralysis thereof, and hold that it 
was such a permanent and total disability as was in the contem- 
plation of the parties in the making of this contract. 

3. That the court erred in directing a verdict for appellee. 
The undisputed testimony showed that his left hand was para- 
lyzed, that the four fingers of it were atrophied or “dead—no 
feeling in them at all,” as he expressed it; that he was unable to 
grasp anything; that he had very little grip in his thumb, and 
that his hand was getting worse all the time; and that because 
of it he was unable to perform, and compelled to retire from, 
any further railroad service whatever. Two of the three experts 
employed by appellant to examine him testified that the left hand 
was paralyzed and the disability permanent, and the other that 
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without an operation it was permanent paralysis; and the 
proof was undisputed that his condition was such that he could 
not procure the service of such an eminent specialist as would be 
able to perform the operation that might result in preventing 
the disability from continuing permanent. There was no con- 
flict in this testimony. It was undisputed that his left hand was 
permanently paralyzed unless, as one expert thought, it might 
possibly be cured by an operation by such an eminent specialist 
as the undisputed testimony showed he had no means to employ. 

Under our view of the case, there was no question for the jury, 
and the court did not err in directing their verdict. Judgment 
affirmed. 


KEATLEY vs. GRAND FRATERNITY.* 


(Superior Court of Delaware New Castle.) 


FRATERNAL INSURANCE—APPLICATION—QUESTIONS—CON- 
STRUCTION—* PRACTICE.” 

A question asked an applicant for fraternal insurance, “What is your 
daily practice in regard to use of * * * liquors?” calls for infor- 
mation as to whether the applicant has a liquor habit to the extent 
of being a daily habit, and where he has no such habit, an answer to 
that effect is truthful, though at times he drank to excess; the word 
“practice,” when used in connection with the word “daily,” suggesting 
the idea of doing a thing regularly, and signifyino a habit or regular 
conduct. 


[For other cases, see Insurance, Cent. Dig. §s 1859-1865; Dec. Dig. § 723.] 
[For other definitions, see Words and Phrases vol. 6, pp. 5485- 5488.] 


FRATERNAL INSURANCE — APPLICATION — QUESTIONS — 
CONSTRUCTION. 

A question asked an applicant for fraternal insurance, “What has been 
your practice in the past?” immediately following the question 
“What has been your daily practice regarding the use of * * * 
liquors?” is susceptible of referring to the daily practice in the use 
of liquors, and is also susceptible of calling for the manner and ex- 
tent of the use of liquors; and where the answer is responsive to the 
question construed as referring to the daily practice, and is truthful 
when so construed, insurer cannot urge that the answer is not true 
when the question is construed as calling for the manner and extent 
of the use of liquors. 


[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 

FRATERNAL INSURANCE — QUESTIONS — APPLICATION — 
CONSTRUCTION. 

Where a question in an application for fraternal insurance, framed by in- 
surer, is ambiguous, and thus permits an applicant to make responsive 
answers in different ways, the question must be construed most 
strongly against insurer. 

[For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.] 


* Decision rendered, Jan. 31, 1911. 78 Atl. Rep. 874. 
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FRATERNAL INSURANCE—MISREPRESENTATION IN APPLI- 
CATION. 


Act Pa. June 23, 1885 (P. L. 134), providing that no misrepresentation in 
an application made in good faith shall effect a forfeiture, unless the 
misrepresentation relates to a matter material to the risk, changes the 
general rule when the misrepresentations relate to matters not material 
to the risk; but what constitutes misrepresentations, and what are 
matters material to the risk, can be ascertained only from evidence 
given on the trial. 


[For other cases, see Insurance, Cent. Dig. § 1890; Dec. Dig. § 745.] 


FRATERNAL RELIEF ASS’N vs. EDWARDS. 
(No. 2,857.) * 
(Court of Appeals of Georgia.) 


LIABILITY ON POLICY—“SUICIDE.” 

While under the law of this state suicide releases an insurance company 
from liability under a policy issued upon the life of the suicide, still 
every act of self-destruction is not suicide within the purview of this 
rule. Legally speaking, for a person to kill himself as the result of 
insanity is not suicide. 

[For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.] 

[For other definitions, see Words and Phrases, vol. 7, pp. 6764-6768; vol. 
8, p. 7809.] 


LIFE INSURANCE—VALIDITY OF POLICY. 

A policy of life insurance is not rendered void because the risk of the in- 
sured’s killing himself while sane is not excepted therein. Even 
though the courts would refuse to enforce liability if the insured, 
being sane, killed himself, the policy would be enforceable if the death 
of the insured were otherwise occasioned. Whether an insurance 
company can lawfully contract that a policy shall be incontestable as 
against the defense of the insured’s voluntary self- destruction while 
sane is not decided, as the case can be fully and properly decided 
without reference to that question. 


[For other cases, see Insurance, Cent. Dig. § 1858; Dec. Dig. § 722.] 


MUTUAL BENEFIT INSURANCE—CERTIFICATE SUBJECT TO 
FUTURE REGULATIONS OF ORDER—CONSTRUCTION OF 
BY-LAWS AND REGULATIONS. 


It is lawful for a fraternal relief association and similar order to provide 
in its certificates or policies of insurance issued to its members that 
the contract shall be subject to the future as well as to the present 
laws, by-laws, or regulations of the order as adopted by the legislative 
or governing body of the order, and such conditions or stipulations 
are enforceable. However, though such an association has expressly 
reserved the right to modify its existing contracts by legislation from 
time to time to be adopted, still it is a rule of construction that all 
laws, by-laws, and regulations are to be considered as having refer- 
ence to future contracts only unless the intention to affect preexisting 
contracts is clearly and undoubtedly expressed. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.] 


sical pina phacainapcinianaanittacinictaseticaa 
* Decision rendered, Feb. 22, 1911. 70S. E. Rep 265. Syllabus by the Court. 
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HODSON vs. GREAT CAMP, KNIGHTS OF THE 
MODERN MACCABEES. (No. 6,889.)* 
(Appellate Court of Indiana. Division No. 1.) 


-AUTUAL BENEFIT INSURANCE—DEFENSES—SUICIDE—SUF- 
FICIENCY OF EVIDENCE. 

Where suicide is alleged as a defense to an action on a mutual benefit 
certificate, the burden is on the insurance company to establish the 
same, not by evidence sufficient to establish a prima facie case only, 
but by such proof as would withstand and overthrow all the evidence 
to the contrary. 

[For other cases, see Insurance, Cent. Dig. § 2007; Dec. Dig. § 819.] 


DEFENSES—SUICILE—CAUSE OF DEATH. ' 

Where, in an action on a benefit certificate, defendant pleaded suicide as a 
defense, and the cause of death was directly in issue, on which the 
evidence was conflicting and warranted different inferences, it could 
not be determined by a presumption of law, but must be determined 
as an inference of fact by the jury. 

[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


* Decision rendered, Feb. 3, 1911. 93 N. E. Rep. 861. 


ae 


SUPREME TRIBE OF BEN HUR vs. LENNERT. 
(No. 7,125.)* 
(Appellate Court of Indiana, Division No. 2.) 


BENEFIT CERTIFICATES—ELIGIBILITY OF MEMBERS—PER- 
SONS ENGAGED IN SALE OF LIQUORS. 


Where insured when he joined defendant benefit association was teamster 
of a brewing company and required to solicit orders for beer, deliver 
the same, and collect money therefor, he was disqualified from mem- 
bership under a by-law providing that no person engaged as principal, 
agent, or servant in the sale of liquors as a beverage shall be ad- 
mitted, and, if any member after admission shall engage in such 
prohibited occupation, he shall stand suspended, etc. 

[For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 604.] 


BREACH OF WARRANTY — RESCISSION OF CONTRACT — 
FRAUD—RETURN OF PREMIUM. 

In order that an insurer may rescind the contract for fraud or breach of 
warranty, it must elect to rescind within- a reasonable time, and 
return, or offer to return, whatever of value has been received under 
the contract. ; 

[For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730.] 


MUTUAL BENEFIT CERTIFICATE—RESCISSION—RETURN OF 
PREMIUM. 


Insured applied for membership in defendant association on January 30, 
1890, stating that he was a teamster by occupation, and was not en- 
gaged in the sale of liquors as a beverage. This was false, however, 


eS 
* Decision rendered, Feb. 2, 1911. 93 N. E. Rep. 869. . 
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as he was employed to sell and deliver beer for a brewery and collect 
the price. He followed this occupation until July, 1904, when he en- 
gaged in the saloon business on his own account, and on July 15th de- 
fendant’s officers attempted to terminate his policy, refused to accept 
further payment of dues but made no tender or offer to return the 
premiums and dues paid. Held, that since the certificate was voidable 
from the beginning, and the attempt to avoid it in 1904 without return- 
ing the premiums either then or within a reasonable time thereafter 
was abortive, the policy continued in force after insured’s death. 


[For other cases, see Insurance, Dec. Dig. § 724.] 


————— -@e@  - — 


WOODMEN OF THE WORLD vs. DODD er AL.* 
(Court of Civil Appeals of Texas.) 


BENEFIT CERTIFICATES — FORFEITURE—“CONVICTION OF 
A FELONY”—“CONVICT.” 

Where a benefit certificate provided for forfeiture if a member was con- 
victed of a felony, the policy was not forfeited where insured died 
pending a motion for rehearing on appeal from a conviction of man- 
slaughter, under Code Cr. Proc. art. 884, providing that the judg- 
ment of conviction if suspended does not become final while an appeal 
remains undetermined, and Penal Code, art. 27 declaring that an 
accused person is a convict only after final condemnation by the 
court of last resort to which it may have been thought proper to 
appeal. 

{For other cases, see Insurance, Dec. Dig. § 748.] 

[For other definitions, see Words and Phrases, vol. 2, pp. 1584-1591; vol. 
8, p. 7619.] 

FORFEITURE — DEATH WHILE VIOLATING THE CRIMINAL 
LAWS OF THE STATE. 


Where insured while insane and resisting arrest was killed by the sheriff, 
his insurance was not forfeited under a provision for forfeiture in 
case insured met his death while violating the criminal laws of the 
state. 


[For other cases, see Insurance, Cent. Dig. § 1957; Dec. Dig. § 787.] 
* Decision rendered, Feb. 2, 1911. Rehearing denied, Feb. 16, 1911. 134 S. W. Rep. 254. 


SMITH vs. HESSEY.* 
(Court of Civil Appeals of Texas.) 


FIRE INSURANCE—CONTRACTS—CONSTRUCTION. 


A life policy was made payable to insured’s estate. Insured assigned the 
policy to his copartner to the extent of such an interest as the copart- 
ner might have when the policy became a claim. Insurer before 


Cel 
* Decision rendered, Jan. 4, 1911. Rehearing denied, Feb. 8, 1911. 134 8S. W. Rep. 256. 
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issuing the policy notified insured and his copartner that it did not 
issue policies based on the insurable interest of a partner in the life of 
his copartner. Held, that the interest of the copartner in the policy 
on the death of insured was the amount which insured then owed 
him. 


[For other cases, see Insurance, Cent. Dig. § 1481; Dec. Dig. § 593.] 


STATE LIFE INS. CO. vs. CHOWNING.* 
(Supreme Court of Oklahoma.) 


PREMIUMS—PAYMENT BY NOTE—AVOIDANCE OF FORFEI- 
TURE. 


A life insurance policy is not forfeited for nonpayment of the premium 
under the forfeiture clause, where a promissory note has been ac- 
cepted by the company for the same. 


[For other cases, see Insurance, Cent. Dig. § 398; Dec. Dig. § 186.] 
* Decision rendered, Jan. 10, 1911. 113 Pac. Rep. 715. Syllabus by the Court. 
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WELLES vs. COLORADO NAT. LIFE ASSUR. CO.* 


(Supreme Court of Colorado.) 


ACTION ON PREMIUM NOTE—DEFENSES—INSTRUCTIONS. 


In an action on an insurance premium note, defendant in a separate de- 
fense alleged that plaintiff issued a policy to defendant, and shortly 
thereafter notified defendant to return the policy because it was 
necessary to change the same owing to a ruling of the Insurance 
Commissioner of the Stgte respecting it, that defendant returned the 
policy, whereupon it was canceled, and that the consideration for the 
note thereupon failed, was fatally defective for failure to allege that 
the note in controversy was given in payment for the policy. 

[For other cases, see Insurance. Dec. Dig. § 197.] 


ACTION ON PREMIUM NOTE—PLEADING—DEFENSES. 


In an action on a note alleged to have been given for an insurance policy, 
a separate defense alleging that subsequent to the time the insurance 
company called and canceled the policy in accordance with its agree- 
ment to alter the same it issued and tendered to defendant a second 
policy which defendant refused to accept and returned to it, and 
that the original policy was received by plaintiff and retained, was 
fatally defective for failure to show that the note sued on was given 
for the policy alleged to have been canceled. 


[For other cases, see Insurance, Dec. Dig. § 197.] 
* Decision rendered, Feb. 6, 1911. 113 Pac. Rep. 524. 
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LEEKER et aL. vs. PRUDENTIAL INS. CO. OF 
AMERICA.* 


(Springfield Court of Appeals. Missouri.) 


LIFE POLICIES—DEFAULT IN PREMIUM—NONFORFEITURE 
STATUTES. 

Where a life insurance policy contains no provision for an unconditional 
surrender value equal to the net single premium as provided in Rev. 


St. 1899, § 7900 (Ann. St. 1906, p. 3755), section 7807 (page 3752,) 
providing that after payment of three annual premiums a policy is 
not forfeited by subsequent default regardless of its terms, applies. 


[For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.] 


LIFE INSURANCE—DEFAULT. 


In an action by the beneficiary of a life insurance policy whose case de- 
pended upon the amount of extended insurance computed upon net 
value of the policy at the time of lapse, evidence held to show that 
the net value was not sufficient to carry the extended insurance up to 
the time of the insured’s death. 


[For other cases, see Insurance, Cent. Dig. § 1715; Dec. Dig. § 665.] 

LIFE INSURANCE—LOANS UPON POLICY AFTER PAYMENT 
OF PREMIUM. 

The beneficiary of a life insurance policy provided that the insured 
might borrow upon the policy cannot, in asserting the right to 
extended insurance after default, question the validity of a loan upon 
the policy for the purpose of paying a premium. 

[For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.] 

* Decision rendered, Jan. 3, 1911. Rehearing denied, Feb. 20, 1911. 134 S. W. Rep. 676. 


LOFTIN vs. GREAT SOUTHERN HOME BENEV. ASQS’N. 
(No. 2,640.) * 
(Court of Appeals of Georgia.) 


RIGHT TO AVOID POLICY — COLLUSION OF AGENT AND 
ASSURED. 


Though “notice to the agent of any matter connected with his agency is 
notice to the principal” (Civ. Code 1910, § 3500), yet whether the agent 
of the insurance company in the present case was in collusion with the 
assured in an attempt to defraud the company appears to have been 
issuable, and the judge did not err, on certiorari, in remanding the 
case for submission of this issue to a jury. 


[For other cases, see Insurance, Cent. Dig. § 9908; Dec. Dig. § 380.] 





* Decision rendered, Mar. 3, 1911. 70 S. E. Rep. 353. Syllabus by the Court. 
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HUESTESS er at. vs. SOUTH ATLANTIC LIFE INS. CO.* 


(Supreme Court of South Carolina.) 


ACTION—BURDEN OF PROOF—FORFEITURE OF LIFE INSUR- 
ANCE POLICY. 


Where the insurer, in his answer to an action on a policy of life insur- 
ance, charges fraud of the insured in answering questions in the ap- 
plication on which the policy was issued, it has the burden of 
showing the fraud charged. 


[For other cases, see Insurance, Cent. Dig. § 1645; Dec. Dig. § 646.] 


ACTIONS—QUESTIONS FOR JURY—FRAUD OR MISREPRESEN- 
TATION. 


In an action on a policy of life insurance where the answers to questions 
warranted by the insured as true and material, are written in the ap- 
plication by the insurer’s physician, who made the examination, and 
where the insured informs the company’s agent as to matters stated 
in the application, the question whether the insured was guilty of 
conscious fraud is for the jury. 


[For other case, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.] 


ESTOPPEL OR WAIVER AFFECTING POLICY—NOTICE OF 
FACTS—WHAT CONSTITUTES NOTICE. 


Where the agent of insurer was informed by the applicant that he had 
been rejected by other insurance companies, and that he had kidney 
trouble, these facts being sufficient to put a reasonably prudent man on 
inquiry which would have discovered the facts, such information is 
equivalent to actual notice. 


[For other cases, see Insurance, Dec. Dig. § 377.] 


ACTIONS—QUESTION FOR JURY—WAIVER BY INSURER. 

Question of waiver of the ground of forfeiture held, in an action on a 
policy of life insurance, to be for the jury. 

[For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.] 


ESTOPPEL OR WAIVER AFFECTING POLICY—KNOWLEDGE 
OF INSURER’S AGENT—WHEN IMPUTED TO INSURER. 


Mere knowledge on the part of the insured that the insurer’s agent is 
acting adversely to the insurer, without participation in such action 
by the insured with fraudulent intent, does not prevent the agent’s 
knowledge from being imputed to the insurer. 


[For other cases, see Insurance, Cent. Dig. §$ 968-997; Dec. Dig. § 378.] 


AGENTS—EXERCISE OF POWERS—FRAUD. 


An insurer is bound by the acts of his agent, even when the agent is 
actuated by fraudulent intent, if he is acting within the scope of his 
employment. 


[For other cases, see Insurance, Cent. Dig. § 123 ;Dec. Dig. § 93.] 
Woods, J., dissenting. 


* Decision rendered, Mar. 1, 1911. 70 S. E. Rep. 403. 


L—Vol. XL.—48. 
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KELLY vs. ANCIENT ORDER OF HIBERNIANS INS. 
FUND OF MINNESOTA.* 


(Supreme Court of Minnesota.) 


MUTUAL BENEFIT INSURANCE — FORFEITURE FOR NON- 
PAYMENT OF DUES—DUTY TO MAKE PROOFS OF DEATH 
—ACTION—LIMITATIONS. 


The constitution and by-laws of respondent, a mutual benefit association, 
provides that the division secretary shall forthwith notify the secret- 
ary when a member is removed by death, and that the secretary shall 
forward to the division secretary blanks for making proofs of death; 
the amount of the policy being payable 60 days after the proofs are 
furnished, and there being no express provision that the beneficiary 
shall give notice of death or make proof thereof. John Kelly was a 
member in good standing, and disappeared from his home while 
suffering from a fatal disease, leaving his wife, the beneficiary, and 
four young children in destitute circumstances. The dues were paid 
and the policy kept in force for the period of six years after his disap- 
pearance. All of these facts were known to the division secretary. 

In an action to recover the amount of the policy, commenced more than 
seven years after it lapsed for nonpayment of dues, held :— 

(1) The policy did not become void for nonpayment of dues, since the 
evidence was sufficient to warrant the jury in finding that the member 
came to his death prior to the time payment was stopped. 

(2) It is to be implied from the contract that it is the duty of the benefi- 
ciary to notify the division secretary of the death of the member; but, 
when the facts are known to that officer without such notice, it is his 
duty to proceed at once and make up the proofs of death. 

(3) For the purpose of securing blanks and making and submitting proofs 
of death, the division secretary is the agent and representative of the 
association; and his failure to perform that duty will not release the 
association from its obligation to make payment of the claim, if the 
member died while the policy was in force. 

(4) While the beneficiary might have commenced an action on the policy 
within a reasonable time after making demand on the local secretary, 
her cause of action was not barred by the statute of limitations because 
of her failure to make demand, to furnish proofs of death, or to 
commence the action within six years from the time it might have 
been commenced. 

(5) The association cannot be heard to take advantage of its own negli- 
gence in failing to make up the proofs of death, or, if it repudiated the 
claim, in failing to notify her to that effect. 

[For other cases, see Insurance, Cent. Dig. §§ 1895-1903- 1963-1965; Dec. 
Dig. §§ 750, 789, 812.] 


* Decision rendered, Feb. 3, 1911. 129 N. W. Rep. 846. Syllabus by the Court. 
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CONWAY er vx. vs. MINNESOTA MUT. LIFE INS. CO.* 


(Supreme Court of Washington.) 


LIFE INSURANCE—FORFEITURE OF POLICY — REINSTATE- 
MENT: 

The insurer may impose such conditions for reinstatement of a life policy 
forfeited for nonpayment of premiums as it desires, if such conditions 
are not contrary to public policy, but compliance with the conditions 
imposed by the contract gives insured an absolute right to reinstate- 
ment if the contract does not make reinstatement optional with the 
company. 

[For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.] 


LI“E INSURANCE — FORFEITURE — REINSTATEMENT—DIS- 
CRETION OF COMPANY. 

The articles of incorporation of a life insurance company, in which plain- 
tiff was insured, and which became a part of the policy, provided 
that one who had once been a member of the company might be ad- 
mitted “in the discretion of the officers of this association upon his 
furnishing them satisfactory evidence that he is in good health and 
upon his paying to said association all assessments due,” and other 
sums, which he would have been required to pay had he continued 
to be a member. In his original application for membership, plaintiff 
stated that he was 50 years of age, and that his use of ardent spirits, 
wine, or malt liquors was “one glass a day.” In his application for 
reinstatement, he gave the date of his birth so as to show that he was 
over 52 years of age at the time of his original application, and his 
answer in respect to the use of liquors each day was: “Malt liquors, 
two or three glasses; wine, none; spirits, two or three drinks.” The 
medical examiner noted the first application as a first-class risk, and 
rated him a first-class risk on his application for reinstatement, “except 
for age and amount of stimulants taken.” Held, that it could not 
be said that the officers of the insurance company were not jusified in 
rejecting plaintiff's application for reinstatement. 


[For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.] 


LIFE INSURANCE—FORFEITURE—WAIVER. 

That insured on a prior occasion had been reinstated after forfeiting his 
policy for nonpayment of assessments would not estop the insurance 
company from taking advantage of a subsequent forfeiture for non- 
payment. 

[For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 300.] 


LIFE INSURANCE—FORFEITURE—NONPAYMENT OF ASSESS- 
MENT—WAIVER. 

Where the secretary of a life company had no power to forfeit a policy 
for nonpayment of assessments, his unauthorized acceptance of as- 
sessments after forfeiture for nonpayment was not binding on the 
company, so as to waive a failure to pass a satisfactory medical ex- 
amination upon application for reinstatement as required by the 
policy. 

[For other cases, see Insurance, Cent. Dig. §§ 948-951; Dec. Dig. § 375.] 

Dunbar, C., J., and Rudkin, J., dissenting. 


* Decision rendered, Feb. 1, 1911. 112 Pac. Rep. 1106. 
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In RE TRIENNIAL ELECTION OF CATHOLIC RELIEF 
& BENEFICIARY ASS’N.—O’DONNELL kt AL. 
vs. O’NEIL et Au.* 


(Supreme Court of New York, Appellate Division, Fourth Department.) 


MUTUAL BENEFIT—SUBORDINATE COUNCILS —REPRESEN- 
TATION—WAIVER. 

Subordinate councils of a beneficial association, having omitted to de- 
mand representation in a meeting of the Supreme Council, waived 
any such right and acquiesced in a constitutional provision that sub- 
ordinate councils should not be represented, precluding a subordinate 
council or any member thereof from questioning the validity of an 
election at such meeting. 

[For other cases, see Insurance, Dec. Dig. § 697.] 


BENEFICIAL ASSOCIATIONS — SUPREME COUNCILS—MEET- 
INGS—VALIDITY. 

A beneficial association’s constitution entitling Grand Councils, which 
embraced the subordinate lodges of a state, to two representatives in 
the Supreme Council, prohibiting direct representation of subordinate 
councils, and providing that 15 members of the Supreme Council 
should constitute a quorum, does not invalidate business transacted at 
a Supreme Council meeting attended by only six members, there being 
only three Grand Lodges in existence; the whole number of persons 
entitled to membership in the Supreme Council constituting a quorum 
when that number is less than 15, and it being improper, in order to 
supply the 15 members, to give a representation to subordinate coun- 
cils not included in a Grand Council. 

[For other cases, see Insurance, Dec. Dig. § 697.] 

BENEFICIAL ASSOCIATIONS — ELECTIONS—VALIDITY—UN- 
AUTHORIZED VOTES. 

An election by the Supreme Council of a beneficial association is not in- 
validated by unauthorized votes, where the qualified delegates voted 
unanimously for the officers elected. 


{For other cases, see Insurance, Dec. Dig. § 695.] 


BENEFICIAL ASSOCIATIONS — ELECTIONS — REVIEW BY 
COURTS—SCOPE. 

In a proceeding under General Corporation Law [Consol. Laws, c. 23] § 
32, to determine the validity of an election held by a beneficial asso- 
ciation, it is improper to determine the validity of the adoption and 
promulgation of amendments to the constitution. 

[For other cases, see Insurance, Dec. Dig. § 605.] 





* Decision rendered Jan. 11, 1911. 127 N. Y. Supp. 143. 
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WORLEY vs. SUPREME LODGE ROYAL ACHATES. 
(No. 16,298.) * 
(Supreme Court of Nebraska.) 


BENEFIT INSURANCE — DELINQUENT ASSESSMENTS—CER- 
TIFICATE OF HEALTH. 


Where the Supreme Lodge of a fraternal beneficiary society in its usual 
course of business, and for a long period of time, acting by an agent 
directly employed by it for that purpose, collected delinquent assess- 
ments from its members, and without any action on the part of the 
members, without question, and without requiring a certificate of 
health, continued the certificates in force, it will not be permitted to 
declare a forfeiture in a case where, at a time when it was accus- 
tomed to receive such payments, it ascertained that the assured was 
sick and unable to make a health certificate, and thereupon refused 
to receive the payment of such delinquent assessment unless such 
certificate was made. 


[For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 3 





* Decision rendered, Feb. 15, 1911. 129 N. W. Rep. 984. Syllabus by the Court. 


MUTUAL LIFE INDUSTRIAL ASS’N. oF GEorcIa. 
vs. SCOTT.* 


(Supreme Court of Alabama.) 


BENEFICIAL ASSOCIATIONS—CERTIFICATE—*HEIRS.” 

In a benefit certificate payable to insured’s wife “and heirs,’ the word 
“heirs” has reference to the heirs of the beneficiary. 

[For other cases, see Insurance, Cent. Dig. § 1939; Dec. Dig. § 773.] 

[For other definitions, see Words and Phrases, vol. 4, pp. 3241-3265; 
vol. 8, pp. 7677, 7678.] 

BENEFIT CERTIFICATE—ACTION—BURDEN OF PROOF. 

In an action on a benefit certificate, the burden is on plaintiff to prove 
the certificate, the death of insured, and the number of assessable 
members at the time of death where the amount of the benefit is 
dependent on such membership. 

[For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.] 

BENEFIT CERTIFICATE—ACTION—BURDEN OF PROOF. 

If defendant in such case claims a forfeiture on account of nonpayment 
of assessments, the burden is on it to show that assessments were 
legally made, that insured was notified thereof, and that he had 
failed to pay them. 

[For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.] 


* Decision rendered, Jan. 11, 1911. 54 South. Rep. 182. 
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MUTUAL BENEFIT INSURANCE—PROOF OF DEATH. 

Where a mutual benefit association divided its members into divisions, 
each policyholder being payable out of the division in which he held 
his policy, and insured had policies in two divisions, proof of his 
death in one of the divisions was sufficient. 

[For other cases, see Insurance, Cent. Dig. §§ 10963-1965; Dec. Dig. § 
789. | 
é 


MUTUAL BENEFIT ASSOCIATIONS — PROOF OF DEATH — 
WAIVER. 

Where a mutual benefit association places its refusal to pay on the 
ground that it is not liable at all, there is a waiver of formal proof 
of death. 


{For other cases, see Insurance, Cent. Dig. § 1965; Dec. Dig. § 780.] 


ASSESSMEN 1S—NOTICE. 


Where a policy and papers connected therewith show the residence and 
postoffice address of the insured to be at a certain place, and the 
by-laws show that the notices were to be mailed to a member at 
his postoffice address, and there is no proof that he ever gave notice 
of any change of address, the mere fact that he was at times at 
other places and received mail there, did not authorize the company 
to send notices of assessments there. 

[For other cases, see Insurance, Cent. Dig. § 1884; Dec. Dig. § 737.] 

MUTUAL BENEFIT ASSOCIATIONS — NOTICE — QUESTION 
FOR JURY. 

Where a mutual benefit association does not claim that any notice of 
assessments claimed to be unpaid were ever sent to the address of 
the insured as given in his policy, but only to another place, where 
he occasionally received his mail, and there is no proof that the in- 
sured ever received the same, there was an entire failure to prove 
notice of the assessments authorizing an affirmative charge. 

[For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.] 


——-——--- $e@ a 


HINDORFF vs. SOVEREIGN CAMP OF WOODMEN OF 
THE WORLD.* 


(Supreme Court of Iowa.) 


MUTUAL BENEFIT CERTIFICATE—ACTION—JURISDICTION— 
LOCATION OF FUND. 


Since an action on a mutual benefit certificate is one in personam, and 
not in rem, the location of the beneficiary fund is immaterial on the 
uestion of the court’s jurisdiction. 

{For other cases, see Insurance, Dec. Dig. § 810.] 


* Decision rendered, Feb. 9, 1911. 129 N. W. Rep. 831. 
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DARLING vs. PROTECTIVE ASSUR. SOCIETY oF 
BuFFALO.* 
(Steuben County Court of New York.) 


CONTRACTS—WAIVER. 


Where an insurer repudiates any liability under a policy, noncompliance 
by the beneficiary with a condition antecedent to a recovery is 
thereby excused. 


[For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 
388. ] 
CONTRACTS—CONSTRUCTION. 


For the purpose of upholding a contract of insurance, its provisions are 
strictly construed against insurer. 


[For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.] 


* Decision rendered, Feb. 14, 1911. 127 N. Y. Supp. 486. 


DREYFUS vs. BARTON. (No. 14,823.)* 


(Supreme Court of Mississippi.) 


EXEMPTIONS—CLAIM OF EXEMPTION—WHEN AND BY 
WHOM ASSERTED. 


Under Code 1906, § 2141, exempting the proceeds of a bankrupt’s policy 
of life insurance, the bankrupt has the right of asserting the exemp- 
tion at any time before he actually allows the value of it to be paid 
to his creditors; and although a policy is listed by a bankrupt as 
an asset of his bankrupt estate, his legal representative after his 
death, before asserting the exemption allowed by the statute, has the 
same right under the statute to assert the exemption as the bank- 
rupt himself had, since Bankr. Act July 1, 1808, c. 541, § 70, 30 Stat. 
565 (U. S. Comp. St. 1901, p. 3451), providing that the trustee of 
the estate of a bankrupt, upon appointment and qualification, shall 
be vested with the title of the bankrupt, except in so far as it is to 
property which is exempt, vests the trustee in bankruptcy with no 
such title to the exempt to the property as to make it indefeasible by 
the bankrupt or his representative, until it has been allowed to be actu- 
ally distributed to the creditors. 


[For other cases, see Bankruptcy, Dec. Dig. § 400.] 


EXEMPTIONS—LIFE INSURANCE POLICY—EXEMPTION BY 
STATE LAWS. 


Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 (U. S. Comp. St. 1901, 
p. 3451), providing that a bankrupt, having an insurance policy which 
has a cash surrender value payable to himself or his personal rep- 
resentative, may, within 30 days after the cash surrender value 
has been ascertained and surrendered to the trustee by the insurer, 
pay or secure to the trustee the sum so surrendered, and continue 
to hold such policy free from the claims of his creditors in bank- 


* Decision rendered, Feb. 13, 1911. 54 South. Rep. 254. 
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ruptcy, has no application to insurance policies which are exempt by 
any statute of a state. 


[For other cases, see Bankruptcy, Dec. Dig. § 396.] 
Anderson, J., dissenting. 
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FIRE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


Tuirp Circulrt. 


HUMBOLDT FIRE INS. CO. 
W. H. ASHLEY SILK CO. (No. 1,365.)* 


AVOIDANCE OF POLICY —INCUMBRANCE OF PROPERTY — 
“CHATTEL MORTGAGE.” 


A mortgage was given by a silk manufacturing company to secure an issue 
of bonds, by virtue of a resolution of its board of directors author- 
izing a mortgage upon “the mill property, * * * its boilers, engines, 
buildings, stacks, silk winding, spinning, reeling, and quilling ma- 
chinery, dynamos and electric light plant.” The mortgage described 
the real estate and property above enumerated, and also “fixtures, 
materials, and all other property on the said above-described premises 
situate, * * * to have and to hold all and singular the above de- 
scribed real and personal properties,” etc. The boilers, engines, and 
machinery described were a part of the silk manufacturing plant, and 
were all attached to the real estate by being set in concrete or brick, 
or by lag screws attaching them to the floor. The mortgage was not 
recorded as a chattel mortgage, as required by the law of New Jersey, 
where the property was situated. Held, that under the law of New 
Jersey it was not a “chattel mortgage,” within the meaning of a pro- 
vision of an insurance policy covering the machinery and personal 
property in the mill making it void in case the personal property in- 
sured should be incumbered by a chattel mortgage. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 
(For other definitions, see Words and Phrases, vol. 2. pp. 1098-1106.) 


AVOIDANCE OF POLICY—“ASSIGNMENT OF POLICY” BY IN- 
SURED. 


A provision in a mortgage given by a corporation to secure bonds requir- 
ing the mortgagor to keep the property insured for the benefit of the 
mortgagee, and that “this section shall be construed and taken to be 
an assignment of the said first party’s interest in and to any and all 
insurance policies thereon for the use and benefit of the holders of 
said bonds in case of loss,” is not an assignment of a policy of in- 
surance on the property, in contravention of a provision therein that 
any assignment thereof before a loss shall work a forfeiture. 

(For other cases, see Insurance, Cent. Dig. § 883; Dec. Dig. § 343.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 566-571; vol. 8, 
p. 7584.) 


ACTION ON POLICY—EVIDENCE. 


An insurance policy provided that the company should not be liable for a 
greater proportion of any loss than the amount insured thereby 
should bear to the whole insurance on the property, and also required 
that in case of loss the proof of loss should contain a sworn state- 
ment showing, among other things. all other insurance on the prop- 
erty. In an action on such policy, defendant produced, on demand of 
plaintiff, such proof of loss made by plaintiff, containing a schedule 


* Decision rendered, Feb. 8, 1911. 185 Fed. Rep. 54. 
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of all other insurance, which was admitted in evidence without ob- 
jection. Held, that it was sufficient proof, prima facie, of the other 
insurance on the property. 


ACTION ON POLICY—EVIDENCE. 


Where, in an action on an insurance policy, the evidence showed that 
proof of loss was delivered to the agent who issued the policy, and 
was by him sent to and received by defendant, it was not incumbent 
on the plaintiff to prove that such agent was authorized to receive 
the proof on behalf of defendant. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


In Error to the Circuit Court of the United States for the 
District of New Jersey. 

Action at law by the W. H. Ashley Silk Company against the 
Humboldt Fire Insurance Company. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


Before Gray, Buffington, and Lanning, Circuit Judges. 


ArTHUR S. ARNOLD, for Plaintiff in Error. 

W. B. Gourtey, for Defendant in Error. 

Gray, C. J. 

Suit was brought in the court below by the defendant in error, 
the W. H. Ashley Silk Company, a corporation of the state of 
New Jersey, against the Humboldt Fire Insurance Company, the 
plaintiff in error. The Insurance Company had insured the plain- 
tiff below against loss by fire to the property mentioned in the 
policy. A fire occurred, resulting in a total loss, which the In- 
surance Company refused to pay. The Silk Company thereupon 
brought suit, which resulted in a verdict and judgment against 
the Insurance Company, for $2,750, and to reverse this judgment 
the present writ of error has been sued out by the defendant be- 
low. 

The policy in question is of, what is called, the standard form, 
and, in consideration of the premium, insured the Silk Com- 
pany against all direct loss or damage by fire, except as therein- 
after provided, to an amount not exceeding $2,500, while located 
and contained as described therein, and not elsewhere, to wit :— 

“The W. H. Ashley Silk Co. 
Hackettstown, N. J. 

“2500. On machinery, fixed and movable machines, and extra 
parts of same, deckers, reel mills, power reels, winding 
and doubling machines, quilling machines and connections, 
shafting, belting, pulleys, hangers, gearing, spools, bobbins, 
steam, gas and water pipes and their fittings, office and 
factory furniture and fixtures, iron safes, cases, stationery 
and all tools, implements, utensils, apparatus and supplies, 
used in and appertaining to the business of silk manufac- 
turing, and electric lighting plant. 

“$ Nil. On their stock of silk, raw wrought or in process of 
manufacture, their own or the property of others, held by 
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them in trust or on commission, or sold but not removed, 
all, while contained in the two story frame tin roof build- 
ing and additions thereto, with one and two story brick 
and frame boiler and engine rooms attached, situated on 
the south side of Franklin avenue, Hackettstown, N. J.” 

Among the numerous conditions upon which it is provided that 
this entire policy shall be void, is one providing that it shall be 
so “if the subject of insurance be personal property, and be or 
become incumbered by a chattel mortgage.” 

The principal defense relied upon by the defendant, was an 
alleged violation of this condition, rendering void the policy in 
question; and its special plea and also its notice filed with the 
plea of general issue alleged thatthe personal property, which 
was the subject of insurance, was incumbered by a chattel mort- 
gage at the time the said policy of insurance was executed. In 
support of this contention, the defendant on the trial produced in 
evidence a mortgage, dated the first day of April, 1902, made by 
the defendant company to Seymour R. Smith, trustee, to secure 
the holders of certain bonds of the said company. This mort- 
gage was in existence, and the bonds it was intended to secure 
were outstanding, at the date of the execution of the policy. 
If, therefore, as alleged, it was a chattel mortgage, and as such 
incumbered the subject-matter of the insurance, the policy was 
rendered void by that fact, and the plaintiff below could not re- 
cover, and this, though the risk was in no wise affected thereby, 
to the prejudice of the defendant. 

The mortgage in question on its face is the general form of 
a real estate mortgage, made to a trustee for the purpose above 
mentioned. It recites the resolution of the board of directors, 
authorizing its making and describing the property to be covered 
thereby, which was adopted February 3, 1902 and approved by 
the stockholders of the company on February 10, 1902. This was 
notice to all who were or should become interested in the security 
furnished by this mortgage, of the specific grant of power under 
which it was framed and executed. It is, as said by the counsel 
for the appellee, a direct and vital authority contained in the in- 
strument itself, as to the limit and extent of the powers to mort- 
gage. The language of the resolution, after providing for the 
issue of certain bonds by the Silk Company, is as follows :— 

“Said bonds to be secured by a first mortgage deed of trust, 
dated April 1st, A. D. nineteen hundred and two, made by the 
said company of the first part to Seymour R. Smith, of the town- 
ship of Byram, in the county of Sussex, and state of New Jer- 
sey, as trustee for the bondholders of the second part, which 
said mortgage shall be upon the mill property of said company at 
Hackettstown, aforesaid; its boilers, engines, buildings, stacks, 
shafting, silk winding, spinning, reeling and quilling machinery, 
dynamos and electric light plant.” 

In the granting part of the mortgage, the language is that us- 
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ually employed in a deed or mortgage of real estate. It is as 
follows :— 

The party of the first part has granted, bargained, sold, con- 
veyed, released, assigned, transferred and set over, and by these 
presents in pursuance and execution of the power and authority 
in said company vested and in that behalf enabling, doth grant, 
bargain, sell, convey, release, confirm, assign, transfer and set 
over unto the said Seymour R. Smith, Trustee, his successor or 
assigns, all the following described tracts or parcels of land and 
premises, situate, lying and being in the town of Hackettstown 
in the county of Warren and state of New Jersey, to wit :— 

“The First Tract.—Begins at a post in the westerly edge of 
Franklin street corner to lands of a. ~ Mucklow and runs 
2 (1) south _fitty. degrees west,” 

* ¢" * * 


“The Second ensnlaine ata sali in the westerly edge of 
Franklin street corner to lands of Alfred Peer and runs along the 
edge of said street (1) south,” etc. 

* * * * * * * 

“Together with all and singular the buildings, improvements, 
boilers, engines, stacks, shafting, silk winding, spinning, reeling 
and quilling machinery, dynamos and electric light plant, fixtures, 
materials and all other property on the said above described prem- 
ises situate, and being now held and owned by the party of the 
first part in connection therewith and together also with the 
rights, liberties, privileges, easements, hereditaments and appurte- 
nances whatsoever unto the hereby granted premises belonging 
or in anywise appertaining, or to belong or appertain and the re- 
mainders and reversions, rents, issues and profits thereof, and 
also all the estate, right, title, interest, property, claim and de- 
mand of every nature and kind whatsoever, of the said party 
of the first part, at law or equity, of, in and to the same and ev- 
ery part and parcel thereof. To have and to hold all and singular 
the above described real and personal properties, rights and priv- 
ileges, hereditaments and premises hereby granted or mentioned 
or intended to be with the appurtenances, unto the said Seymour 
R. Smith, his successor or assigns forever.” 

Thus framed and executed, this mortgage was recorded as a 
real estate mortgage, in conformity to the statutory requirements 
of the state of New Jersey in that behalf, and it was not recorded 
as a chattel mortgage. The state of New Jersey concerning chat- 
tel mortgages provided, among other things, that :— 

‘Every mortgage or conveyance intended to operate as a mort- 
gage of goods and chattels hereafter made * * * shall be 
absolutely void as against the creditors of the mortgagor, and as 
against the subsequent purchasers and mortgagees in good faith, 
unless the mortgage, having annexed thereto an affidavit or affir- 
mation made and subscribed by the holders of said mortgage, his, 
her, or their agent or attorney stating the consideration of said 
mortgage and as nearly as possible the amount due and to grow 
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due thereon, be recorded * * * in the clerk’s office of the 
county wherein the mortgagor, if a resident of this state shall 
reside at the time of the execution thereof,” 

in separate books provided for that purpose. None of these re- 
quirements of the statute had been complied with. There was, 
moreover, no schedule or other description of personal property 
intended to be mortgaged contained in or annexed to the instru- 
ment in question; notwithstanding the evidence to which we 
have above alluded, that the intent of the parties was otherwise. 
These facts would seem to be of controlling significance as to the 
understanding of the parties in regard to the character of the 
mortgage in question. 

Nevertheless, it is contended for the plaintiff in error that the 
boilers and other machinery enumerated in the resolution of the 
board of directors, and afterwards included in the appurtenance 
clause of the mortgage were in whole or in large part personal 
property and not fixtures appurtenant to the real estate described 
in the mortgage. Of this hereafter. Counsel for the appellant, 
however, lays great stress upon the fact that the enumeration of 
the boilers and other machinery in the appurtenance clause ends 
with the words “materials and all other property on the said 
above described premises,” and contends that this language cov- 
ers, and therefore the mortgage must be held to cover and in- 
clude, all the personal property owned at the time of the making 
thereof by the Silk Company on its said premises, other than that 
specifically enumerated in the said appurtenance clause, and 
claimed as fixtures, and that therefore the mortgage in question 
is a chattel mortgage, as well as a real estate mortgage. This 
being the only language from which it is argued that chattels 
were unequivocally embraced in the property conveyed by the 
mortgage deed, it deserves attentive consideration. It is to be 
observed that the words quoted follow the specific enumeration 
of certain improvements and machinery which, with the real 
estate, is to be covered by the mortgage, and are clearly subject 
to the rule of ejusdem generis, by which the generality and indefi- 
niteness of their meaning is to be limited by the nature and 
character of the things which they immediately follow. 

As will be shown hereafter, none of the things comprised in 
the preceding enumeration is, for the purposes of the mortgage, 
a chattel of personal property, all of them being fixtures and part 
of the real estate conveyed. The meagerness and generality of 
the description lacking entirely specification, enumeration or 
schedule, is inconsistent with the evident understanding of the 
parties, that the instrument in question was not a chattel mortgage, 
within the meaning of those words, as used in the contract be- 
tween the parties, in the policy of insurance. Can it be seriously 
contended that the plaintiff below had forfeited all rights under its 
policy, by failing to disclose the mortgage in question as a chat- 
tel mortgage, within the meaning of those words ina policy? It is 
true that a real estate mortgage may also be a chattel mortgage, 
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where that is the intention of the parties, clearly expressed by 
language used, where there is an unequivocal conveyance and 
transfer of the property in specified chattels readily ascertained by 
a general description. Here, there is no transfer of the property 
in chattels in general or in particular. The words “materials and 
other property” are merely included in the “together with” clause, 
describing the appurtenances to the real estate which has been 
granted and conveyed, and like the words “real and personal” in 
the habendum clause, appear to have dropped by their own weight 
from the point of a scrivener’s pen. The word “property,” more- 
over does not either specifically or generally refer to personal 
property or chattels, and its use alone in a real estate mortgage 
is clearly insufficient to make such a mortgage a chattel mort- 
gage. The word “materials” is, of course, too equivocal and in- 
definite to connote by itself property of any sort. But it is con- 
tended that the habendum clause still more clearly establishes the 
character of the instrument as a chattel mortgage. As the ha- 
bendum clause is subordinate to the premises and only describes 
a tenure by which the property therein granted and conveyed is 
to be held, it follows that if no personal property has been con- 
veyed by the premises, the habendum clause will not suffice to 
supply the omission. Moreover, it is well settled that if the 
habendum is inconsistent with the premises, the former must con- 
trol the meaning of the instrument, and not the latter. 

Being of opinion that, unless the boilers, engines, and other 
machinery authorized to be mortgaged, and included and describ- 
ed in the granting part of the mortgage, are other than fixtures, 
and part of the real estate conveyed, the mortgage in question is 
not a chattel mortgage, within the meaning of the policy of in- 
surance, it is necessary to inquire how they are to be considered 
for the purposes of this case. 

Referring to the enumeration and description of the property 
cgvered by the insurance policy, it appears that there was in- 
cluded both fixed and movable machines, and that the insurance 
covers both what are claimed as fixtures by the defendant in error 
and explicitly mentioned and described articles that must be des- 
ignated as chattels or personal property. But the question here 
is, not how the policy has classified, if it has classified at all, the 
property covered by it—whether as fixtures or personal property 
—but, what was the character in this respect of the property 
covered by the mortgage and which became the “subject of in- 
surance.” 

There are few topics of the law which have been so long and so 
frequently illustrated by the decisions of the courts in this coun- 
try and in England, as that of fixtures. The lines of decision have 
been generally determined by the point of view and relation of 
the contesting parties, and on this account there is sometimes an 
apparent confusion in the decisions of the different state courts 
of this country. In the main, however, the general principles of 
the law in regard to fixtures is well settled and in harmony with 
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the rules of property, as established by the decisions of the highest 
courts of the state of New Jersey. 

In Feder vs. Van Winkle, 53 N. J. Eq. 370, 33 Atl. 399, 51 Am. 
St. Rep. 628, the highest court of New Jersey says that, while 
chattels must, to constitute them fixtures, be actually annexed to 
the real estate or something appurtenant thereto, it is not neces- 
sary that they should be attached to the buildings; that it is not 
necessary that there be an intention to make the annexation per- 
petual. It is said that the intention must exist to incorporate the 
chattels with the real estate for the uses to which the real estate is 
appropriated. In that case, various kinds of machinery were in- 
volved, some of it resting on large timbers laid in the earth, some 
placed on a foundation of concrete, some fastened by iron or 
wooden rods let down from the beams or rafters above, some 
fastened to the floor by lag screws, and some merely had power 
applied to them by a belt coming through a hole in the roof. It 
was said they were fitted for and applied to the use for which 
the real estate was appropriated. “Thus the machinery and 
land,” said the court, “became unified and incorporated together 
as a whole.” 

In Erdman vs. Moore & Co., 58 N. J. Law, 460, 33 Atl. 958, 
Chief Justice Beasley, Speaking for the Supreme Court, said 
that the property there considered consisted of a portable fur- 
nace and a portable cooking stove or range, neither of which was 
bricked in or otherwise incorporated with the building, the fur- 
nace resting on a cemented floor with its pipes running into the 
chimney flues, and the cooking stove or range also having pipes 
running into the flue. He said :— 

“From this statement it is clear that neither of these appli- 
ances could be deemed fixtures simply by reason of their physical 
connection with the building. It must be conceded that such 
connection was of the slightest character. It would not have 
injured either them or the structure, in the slightest degree, 
to have removed them. Nevertheless, although accepting this 
as the necessary inference, in my opinion, this heater and range 
are, under the proofs before the court, to be considered and 
treated as parts of the realty. The ground of this conclusion is 
that it was the intention of the owner of the building to make 
them such.” 

In Lee vs. Hubschmidt Building & Woodworking Company, 
55 N. J. Eq. 623, 37 Atl. 769, Vice Chancellor Pitney held that 
a boiler and engine, shafting leading therefrom, a tenoning ma- 
chine, a molding machine, a planer, a cross-cut saw, a lathe, a 
joiner and a dado machine were all a part of the realty, because 
they were purchased by a corporation and adapted to the business 
which it was organized to carry on, namely, “a general building 
and woodworking business,” and placed by it in its mill, and were 
all fastened to the building to a certain extent, and not moved 
about from place to place in actual use. 
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In Knickerbocker Trust Co. vs. Penn Cordage Co., 66 N. J. 
Eq. 308, 58 Atl. 409, 105 Am. St. Rep. 640, it was held that where 
certain machines were a necessary part of the company’s plant 
and were fastened to the floors of various buildings by lag screws, 
they were a part of the realty. 

In Security Trust Company vs. Temple Co., 67 N. J. Eq. 514, 
58 Atl. 865, it was held that chandeliers used for lighting a 
building, though only screwed on, were sufficiently attached to 
the real estate to become a fixture and part thereof, and that 
stage scenery used in connection with stage fittings were 
also a part of the realty, because they were adapted to and used 
for the business to which the building was itself appropriated. 

The machinery authorized to be mortgaged in the present case, 
and which the plaintiff in error claims is personal property, were 
“its boilers, engines, shafting, silk winding, spinning, reeling and 
quilling machinery, dynamos and electric light plant.””’ They were 
a part of a silk manufacturing plant, and the entire building in 
which they were located, or to which they were appurtenant, was 
devoted to the work of the Silk Manufacturing Company, and 
they were all attached to the real estate, either by being set in 
concrete or brick foundations, like the boilers, engines and stack, 
or by lag screws attaching them to tlfe floor, as in the case of 
the silk winding, spinning, reeling and quilling machinery. We 
are of opinion, therefore, that the mortgage in question was not 
a chattel mortgage, within the meaning of those words as used 
in the policy, and that the defense in this regard is not consonant 
with a just administration of the law of the contract. 

In regard to the condition of the policy, that any assignment 
thereof before a loss shall work a forfeiture, the court below 
was asked at the trial to instruct the jury that the policy was void, 
by virtue of the violation of this condition, the said violation 
consisting of the covenant in the mortgage by which it is agreed 
that the party of the first part will keep the building and ma- 
chinery and fixtures insured for the benefit of the party of the 
second part, and “that this section shall be construed and taken 
to be an assignment of the said first party’s interest in and to 
any and all insurance policies thereon for the use and benefit of 
the holders of said bonds in case of loss.” We agree with the 
court below, that this is not an assignment of the policy in 
question, in contravention of the stipulation referred to. It is not 
an assignment of the policy in presenti, but is an executory con- 
tract, as to the interest of the party of the first part, “to any and 
all insurance policies thereon for the use and benefit of the hold- 
ers of said bonds in case of loss.” The plaintiff below has not 
been divested of its interest by this so-called assignment clause 
in its mortgage. The stipulation therein was made as a collateral 
security to a mortgagee and creditor. The plaintiff still retained, 
not only a possible but a real interest in the contract of indemnity. 
It was not an out and out assignment, such as we must hold was 
contemplated by the parties in an agreement which involved a 
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forfeiture. Such agreements are always strictly construed against 
the party in whose favor the forfeiture is claimed. Long vs. 
" oT State Bank, 147 Fed. 360, 77 C. C. A. 538,9 L. R. A. 

S.) 585; True vs. Manhattan Fire Ins. Co. (C. C.) 26 Fed. 
Matthews vs. Capital Fire Ins. Co., 115 Wis. 272, 91 N. W. 
675. 
‘Tt was also insisted at the argument that the plaintiff did not 
show what other insurance was held against the property, and 
the following provisions of the policy were referred to :— 

“This company shall not be liable under this policy for a greater 
proportion of any loss on the described property, or for loss by 
and expense of removal from premises endangered by fire, than 
the amount hereby insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insolvent insurers, covering 
such property,” etc. 

The failure of the plaintiff to affirmatively show what policies 
of insurance it held on the property covered by the policy in 
suit, as a basis for its recovery of damages, was urged by the 
defendant as one of the reasons supporting his motion for a new 
trial. The court below, in its opinion refusing a new trial, said 
as to this point, that the burden of proof in this respect rested 
upon the defendant. It appeared at the trial that the defendant. 
on the demand of the plaintiff, produced the proof of loss, made 
up on the form and in accordance with the requirements of the 
defendant company. Said proof of loss, among other things, 
stated that the total insurance covering any of said property at 
the time of said fire was $60,500, and no more, as particularly 
specified in schedule “A” hereto annexed. This proof of loss was 
made out and sworn to by the treasurer of the plaintiff, and filed 
in due time, and apparently conforms to the rules of the defend- 
ant company, as no objection was made thereto in that regard. 
Schedule “A,” referred to in this statement, is a particular ac- 
count of all the policies taken out by the company upon the 
property covered by the policy in suit, as well as other property, 
stating the names of the companies issuing said policies and the 
several amounts thereof, respectively. Whatever may have been 
otherwise the burden of proof on the plaintiff, we think that this 
sworn statement, produced at the trial by the plaintiff and ad- 
mittedly received by the defendant as an accompaniment to the 
plaintiff’s claim for the whole amount of insurance, made it in- 
cumbent, upon the defendant to object, if objection it had, to this 
statement of other insurance, as a basis upon which recovery 
was to be had on the policy in suit. This statement was admitted 
by the court, with consent of counsel for the defendant, to show 
compliance with the terms of the policy in that regard. Refer- 
ring to the policy, we find a stipulation imposing upon the plain- 
tiff, as the insured, the duty, if fire occurs, to give immediate 
notice of any loss thereby in writing to the defendant, and within 
sixty days after the fire to render a statement to the defendant, 
“signed and sworn to by said insured, stating the knowledge and 

L—Vol. XL.—49. 
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belief of the insured as to the time and origin of the fire; the 
interest of the insured and of all others in the property; the cash 
value of each item thereof, and the amount of loss thereon; all 
incumbrances thereon; all other insurance, whether valid or not, 
covering any of said property.” The defendant, therefore, al- 
ready and within the time specified in the policy, had full notice 
in the sworn statement of the plaintiff of all other insurance on 
said property, and at the trial this sworn statement was intro- 
duced by the plaintiff as part of his case, and is admitted by the 
court for the purpose already stated. 

In view of what has been said, the objection now made by de- 
fendant, that it was only admitted to show compliance with the 
terms of the policy, and could not therefore serve as proof by 
the plaintiff of the other insurance held by it upon the property 
covered by the policy in suit, is too technical to commend itself 
to the court. No injury of any kind accrued to the defendant, 
by reason of the court’s action in this regard, and to ask that this 
court should reverse the judgment of the court below and send 
this case back for a new trial, in order that the sworn list of other 
insurance in the defendant’s hands and produced by plaintiff at 
the trial, be again sworn to by one of the officers of the plaintiff 
company, would serve no purpose of justice in this case. Ap- 
pellate courts are not inclined to reverse the judgment of the 
court below upon technical objections, even if well founded, 
where, in their opinion, that judgment has accomplished sub- 
stantial justice and the party asking for review has not been in- 
juriously affected by the alleged error. 

After what has been said, it is hardly worth while to dwell 
upon the objection that the agency of the person who received 
the proof of loss could not be properly proved by the agent’s 
own oral testimony. It appears by the evidence that the proof of 
loss, filed with the witness, was immediately forwarded to the 
defendant company, and by the defendant company was produced 
at the trial. This dispenses with any necessity for proof of agen- 
cy. Moreover, it appears that the person to whom the said proof 
of loss was delivered, was the one who issued the policy on be- 
half of the defendant company, and delivered the same to the 
plaintiff, signing his name thereto as the agent of the defendant. 
This would have been sufficient, if any proof was necessary to 
make him prima facie agent of the company for the purpose of 
receiving proof of loss. 

The consideration of the case has been embarrassed by the need- 
less multiplication of the assignments of error—65 in number. 
All that we think substantial in them has been covered by what 
has already been said in regard to what we consider the real 
questions involved, and as, in our opinion, no reversible erro1 
prejudicial to the defendant below has been assigned, the judg 
ment should be affirmed. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The intention of the parties largely governs as to the character 
of such fixtures as may or may not be regarded as part of the real 
estate. Their physical attachment is not necessarily conclusive, as 
in the case of trade fixtures which may be removed by a tenant even 
though temporarily fastened by screws or nails. See Whitmarsh vs. 
Ins. Co., 16 Gray (Mass.) 359; Clark vs. Ins. Co., 102 Cal. 252. 

The mortgage in this case was valid as against the mortgagor, 
even though it included chattels, and it may seriously be questioned 
whether, in an issue between it and the mortgagee, its language would 
not have been held to include personal property. 


COURT OF APPEAL OF CALIFORNIA. 


First DIsTRICT. 


AMERICAN GLOVE CO. 
US. 
PENNSYLVANIA FIRE INS. CO. (Civ. 776.)* 


CANCELLATION—NOTICE—SUFFICIENCY. 

A notice of cancellation of a fire policy was not ineffectual because signed 
“R. W. Osborn, Manager,” instead of in the name of the insurer by the 
manager, where it was given and received as a notice from the insurer. 


[For other cases, see Insurance Cent. Dig. §§ 501-503; Dec. Dig. § 229.] 


CANCELLATION—NOTICE—REQUISITES. 

A notice canceling a policy need not be in any particular form, it being 
sufficient if distinct and unequivocal. 

[For other cases, see Insurance, Cent. Dig. §§ 501-503; Dec. Dig. § 229.] 

CANCELLATION—NOTICE—SUFFICIENCY. 

A notice by a fire insurer of a desire to terminate its liability, and that the 
policy would be canceled tive days from date was a present exercise 


of the insurer’s right to cancel, and not a mere expression of intention 
to afterwards cancel. 


[For other cases, see Insurance, Cent. Dig. §§ 501-503; Dec. Dig. § 229.] 


CANCELLATION—SUFFICIENCY. 

No affirmative act canceling a fire policy is necessary beyond giving the 
required notice, the cancellation becoming effective on expiration of 
the period of notice. 


[For other cases, see Insurance, Cent. Dig. §§ 500, 504; Dec. Dig. § 232.] 


CANCELLATION—NOTICE—SUFFICIENCY. 

A mistake in a notice canceling a fire policy in designating the date of 
taking effect does not invalidate the notice as notice of cancellation as 
of the day when the period of notice actually expires. 


[For other cases, see Insurance, Cent. Dig. §§ 501-503; Dec. Dig. § 229.] 


* Decision rendered, Dec. 19, 1910. 113 ac. Rep. 688. 
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Appeal from Superior Court, City and County of San Fran- 
cisco; John Hunt, Judge. 

Action by the American Glove Company against the Pennsyl- 
vania Fire Insurance Company. From a judgment for defend- 
ant, and from an order denying a new trial, plaintiff appeals. 
Affirmed. 


Louts H. Brownstone, for Appellant. 

GoopDFELLOW & EELLS, for Respondent. 

KERRIGAN, J. 

This is an appeal from an order denying plaintiff’s motion for 
a new trial in an action brought by it upon a fire insurance policy 
issued by the defendant company. The policy covered certain 
property located in San Francisco, and it was issued November 25, 
1905, insuring the property in the sum of $1,500 for one year 
from November 30th following. It contained among others the 
following provision: “This policy shall be canceled at any time 
at the request of the insured, or by the company giving five days’ 
notice of such cancellation.” ‘The property insured was destroyed 
April 19, 1906. The sole question in the case is whether or not 
the policy was in force at the time of the loss or had been canceled 
prior to that time by the defendant. The evidence in the case 
upon the point was briefly as follows: R. W. Osborn was the 
Pacific Coast manager of the defendant. Ten days before the 
loss occurred, on April 9, 1906, the following notice was mailed 
to plaintiff: “San Francisco, April 9, 1906. Register. Ameri- 
can Glove Co., 3648 19th Street, S. F.—Gentlemen: We desire 
to terminate our liability under policy No. 170062 issued in your 
favor for $1,500, covering on stock of gloves and machinery. 
The policy will be canceled on our books on the 14th inst., five 
days from date. Kindly return policy to this office, together with 
the earned premium of $5.15 on that date. The plant being shut 
down permanently makes it undesirable. Bull inclosed herewith. 
Yours very truly, R. W. Osborn, Manager. I inclo.” 

This notice was received by plaintiff on April 11th, eight days 
before the loss. On April 13th a second notice was mailed to 
plaintiff, in which, referring to the earlier notice, it was said: 
“April 13th, 1906. American Glove Co., 3648 19th Street, S. 
F.—Gentlemen: We are in receipt of a copy of the cancellation 
notice mailed to you on the 11th day of April, wherein our policy 
No. 170062 was canceled. We hold your registered letter receipt 
for said letter, and we herewith beg to confirm said cancellation, 
and to advise you that no liability exists under the said policy. 
Please return it to this office in the envelope herewith. Very 
truly yours, R. W. Osborn, Manager. F.C. I inclo.” 

This second notice was not received by plaintiff until after the 
loss had occurred. 

Plaintiff first contends that the notice of cancellation was in- 
effectual because signed “R. W. Osborn,” and not “the Pennsyl- 
vania Fire Insurance Company, by R. W. Osborn, Manager.” 
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With this we cannot agree. There can be no doubt that the notice 
was both given and received as a notice from the company. It 
notified the plaintiff that, ‘“‘we desire to terminate our liability 
under policy No. 170062,” and that five days thereafter the policy 
will be canceled on “our” books. This language of course re- 
ferred as the plaintiff must have understood, to the insurance 
company, which alone had any “liability under policy No. 170- 
062,” and on whose books alone a cancellation entry could be 
made, and on whose behalf the notice was signed by its manager. 

The notice need not be any particular form so long as it is 
distinct and unequivocal notice that the insurer has canceled the 
policy. Colonial Assurance Co. vs. National Fire Ins. Co., 110 
Ill. App. 471. “It is sufficient if the insured has notice that the 
proper local agent of the company has received instructions that 
the company will no longer be liable, directions to the agent to 
terminate the risk and cancel the policy when communicated to 
the insured being regarded as effective as the most express notice 
that the policy had been terminated. Springfield Fire Ins. Co. 
vs. McKinnon, 59 Tex. 507.” 3 Cooley’s Briefs on the Law of 
Insurance, 2793. In one of the cases just cited—Colonial As- 
surance Co. vs. National Fire Ins. Co.—the managers of the de- 
fendant company in New York had sent a letter to its special 
agent in Chicago asking them to release certain policies. This 
letter, when shown to the insured by the special agent, was held 
in itself to be sufficient “notice of such cancellation” within the 
requirements of the policy, the terms of which were the same in 
this respect as those of the policy in the present case. A subse- 
quent notice to the insured signed “Worthington & Co., special 
agents,” and much less formal than the one here involved was 
held sufficient. We have no doubt of the correctness of the find- 
ing of the trial court that the notice of cancellation given in this 
case is sufficient. 

Plaintiff in the same connection argues that the notice of April 
oth was not a notice of cancellation, but merely of an intention 
to cancel, and therefore insufficient. But the notice expressed 
defendant’s present “desire to terminate liability.” The policy 
required “five days’ notice of such cancellation,” and for this rea- 
son the form of expression was adopted that the policy “will 
be canceled on our books on the 14th inst., five days from date.” 
Moreover the insured was asked to return the policy with the 
earned premium on that date. The meaning of this was in sub- 
stance that the insurance company, desiring then to cancel the 
policy and to terminate its risk, thereby gave the insured the five 
days’ notice prescribed by the policy, at the expiration of which 
the cancellation would become effective. 

Under many policies of insurance, and especially those con- 
sidered in the earlier cases, no period of notice of cancellation is 
required, but it is provided that the insurance may at any time 
be terminated by the company on giving notice thereof to the 
insured. When such a provision has been involved it has been 
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uniformly held that the notice given the insured must show a 
present cancellation and not a mere intention to cancel in the 
future. Such a case is Van Valkenburgh vs. Lenox Fire Ins. 
Co., 51 N. Y. 465, relied upon by plaintiff. In another case cited 
by plaintiff, Gardner vs. Standard Ins. Co., 58 Mo. App. 611, the 
agent of the insurance company, having received instructions to 
cancel a certain policy, wrote to the insured that the company 
“will cancel the policy I sent you,” and that he would send a 
policy in another company when he received a certain survey 
In that case the court said that this letter was never intended 
by the writer of it to be taken or interpreted as a cancellation of 
the policy, and ‘amounted to no more than information coming 
to plaintiff's ears through any third person of the intention of 
the company to cancel the policy.” It is clear that such cases 
are inapplicable to the case at bar. Here five days’ notice of 
cancellation was required by the policy, and that notice was given. 
The notice did not express a mere intention of the defendant to 
thereafter avail himself of the cancellation privilege, but a pres- 
ent resort to it, which would become effective at the expiration 
of the prescribed period of notice. 

In Davidson vs. German Ins. Co., 74 N. J. Law, 487, 65 Atl. 
996, 13 L. R. A. (N. S.) 884, the converse of the question raised 
by plaintiff was presented. There, under a cancellation clause 
similar to the one here involved, the trial court had instructed 
the jury that a notice that “your policy is canceled” was no notice 
at all, the required form being, “Your policy will be canceled in 
five days.” In holding this instruction to be erroneous the Court 
of Errors and Appeals said: ‘The notice is not required to be in 
writing. It may be verbal or oral. No particular form of notice 
is prescribed. It is only necessary that the company positively, 
distinctly and unequivocally indicate to the insured that it is 
its intention that the policy shall cease to be binding as such upon 
the expiration of five days from the time when this intention is 
made known to the insured. And it does not matter whether 
this information is conveyed by the use of the words ‘Your policy 
will be canceled in five days,’ or ‘Your policy is already 
canceled.’ ” 

ven where the policy permits immediate cancellation upon 
notice, an unequivocal notice that the company will, on and after 
a certain future date, consider the policy canceled is held effec- 
tive. The assured upon whom such a notice was served would be 
left in no doubt of the purposes of the company. He could not 
fail to understand that it was notice of the cancellation of the 
policy, to take effect on the day named in the notice. Lattan vs. 
Royal Ins. Co., 45 N. J. Law, 453, 458. 

It is finally contended by plaintiff that some affirmative act 
of cancellation by the company, in addition to the notice given 
by it to the insured, was necessary to terminate its liability, and 
that the “act of cancellation” mentioned in the letter of April 
13th was premature, five days not having elapsed since either the 
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mailing or the receipt of the prior notice, and that consequently - 
the risk was not terminated before the occurrence of the loss. 
But no affirmative act of cancellation beyond the giving of the 
notice was necessary. The point under discussion would seem 
to be settled in this state by the case of Bergson vs. Builders’ Ins. 
Co., 38 Cal. 541, 547. There the court had notified the insured 
that unless the unpaid premium was paid by the 31st of December 
the policy would be canceled on the following day. The property 
was destroyed on January 8th, and on that day, but after the fire 
the premium not having been paid, the defendant wrote over the 
note of entry of the policy on its books the word “canceled.” The 
policy provided for its cancellation upon payment by the com- 
pany to the insured of any unearned premium, but no unearned 
premium, was at that time in the hands of the defendant. ‘The 
court said: “The plaintiff regards the writing of the word ‘can- 
celed’ over the note of the entry of the policy in the defendant’s 
books as the cancellation of the policy, and contends that, as 
this was done after the fire, it came too late. But this is too nar- 
row a construction. The canceling of the policy, as therein pro- 
vided for, does not mean the physical cancellation of it; for the 
policy, being in the hands of the insured, was beyond the con- 
trol of the company. The meaning of the language is that the 
company might at their election rescind the contract of insurance 
upon returning the unexpired premium pro tanto. The entry 
in the books, if it is of any significance, amounts only to evidence 
that the company elected to treat the contract as rescinded. The 
company, having notified the insured that, if the balance of the 
premium was not paid by the 31st day of December, the company 
would cancel the policy on the following day—that is, treat it 
as rescinded—and the money not having been paid by the day 
mentioned, the company had the right to treat it as rescinded 
from that time. No further act was requisite on the part of 
the company to effect the rescission. No money was required 
to be returned to the insured, for none was due them; and notice 
that the contract had been rescinded was not necessary to be 
given, for they were already informed that it would be rescinded 
if they did not pay the premium, and the notice would not have 
enabled them to have protected themselves in any manner, under 
the contract, nor to have avoided or obviated the rescission.” 
That the notice fixed April 14th as the date on which the can- 
cellation would become effective, or that the company premature- 
ly entered an attempted “cancellation,” or prematurely notified 
plaintiff that such ‘“‘cancellation” had become effective, are wholly 
immaterial facts. The cancellation was effective on the expira- 
tion of the five days after receipt by plaintiff of the notice of 
April 9th; that is, on April 16th, the notice having been received 
on the 11th. “A mistake in designating the five days does not 
impair the sufficiency of the notice as a notice of cancellation as 
of the day when the period expired. Philadelphia Linen Co. vs. 
Manhattan Fire Ins. Co., 8 Pa. Dist. R. 261. So, when seven 
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days’ notice was provided for, if the notice was received seven 
days before the loss it was sufficient as a cancellation, though 
not received seven days before the date fixed therein. Emmott 
vs. Slater Mut. Fire Ins. Co., 7 R. I. 562.” 3 Cooley’s Briefs 
on the Law of Insurance, 2794. 

We find no error in the record, therefore the order appealed 
from is affirmed. 

We concur: Cooper, P. J.; Hall, J. 


SUPREME COURT OF MINNESOTA. 


NORMAN 
US. 
KELSO FARMER’S MUT. FIRE INS. CO.* 


REFORMATION OF POLICY—GROUNDS. 


Plaintiff owned one tract of 80 acres in one section, and another tract of 
80 acres in another section. The policy here sought to be reformed 
purported to insure propertv on 80 acres which plaintiff did not own, 
and failed to insure property on 80 acres which plaintiff did own. It 
is held that the evidence justified the trial court in so reforming the 
policy as to make it conform to plaintiff’s intent to insure his property 
on the land he owned. 


[For other cases, see Insurance, Cerit. Dig. §§ 265-272; Dec. Dig. § 143.] 


Appeal from District Court, Sibley County; P. W. Morrison, 
Judge. 

Action by Nelson Norman against the Kelso Farmers’ Mutual 
Fire Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


W. F. Oveit and W. C. Ope, for Appellant. 
W. H. Leeman, for Respondent. 
PER CuRIAM. 

Plaintiff, a farmer, owned 8o acres in section 21, and another 
80 in section 23, which he cultivated as one farm. He raises 
grain, horses, and cattle on both tracts. One Strebel (deceased 
at time of trial), an agent of defendant company, saw plaintiff 
with respect to renewal of an insurance policy plaintiff had for- 
merly had with defendant company. An application was signed 
by the plaintiff, in which the property was described as the N. E. 
Y of section 21. In other words, the policy insured one 80 acres 
which plaintiff did not own, and did not insure 80 acres which 
plaintiff did own. The policy was issued in accordance with the 


* Decision rendered, Feb. 24, 1911. 180 1. W. Rep. 13. Syllabus by the Court. 
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application and was in plaintiff’s possession for two years. He 
had one loss under the policy before the loss here in suit. At the 
time of executing the application, plaintiff signed a statement in 
these words: “The foregoing [application] is my agreement, and 
is a correct description of the property on which indemnity is 
asked.” The policy bore this indorsement: “Please read the con- 
ditions of this policy. See inside pages, and see if the description 
of the property is correct, and, if not, immediately notify the 
company.” This action was brought to reform the policy of in- 
surance, so as to make it apply to grain destroyed by fire situated 
on section 23. The trial court reformed the policy, by inserting 
therein the description of plaintiff’s 80-acre tract in section 23. 
Judgment was entered for plaintiff. This appeal is from that 
judgment. 

The defendant rightfully concludes that: “The assignments of 
error may be properly grouped together, and all considered in 
the discussion of the one question: Is the evidence sufficient to 
support the finding that the policy of insurance issued does not 
represent the true agreement of the parties as respects the pro- 
perty to be insured? for, if the findings are not supported by 
the evidence, the judgment must be reversed.” There is little 
controversy as to the rules of law applicable to this case. De- 
fendant has referred us to Fritz vs. Fritz, 94 Minn. 264, 102 
N. W. 705. It was there held: “The determination of the issues 
in this case involves the application of well-settled and element- 
ary doctrines of equity. (a) Before a court of equity will inter- 
fere to reform a written instrument, it must appear, substantially 
as alleged in the pleadings, that there was in fact a valid agree- 
ment sufficiently expressing in terms the real intention of the 
parties, that there was in fact a written contract which failed to 
express such true intentions, and that this failure was due to 
mutual mistake, or to the mistake of one side and fraud or in- 
equitable conduct of the other. (b) These facts must be estab- 
lished by competent evidence, which is consistent and not con- 
tradictory, clear and not equivocal, convincing and not doubtful. 
Mere preponderance of testimony is not sufficient. (c) Such re- 
lief will be extended to those only who have not, by their own 
conduct (as laches, negligence, or otherwise), put themselves in 
such a position as to render it unjust to change the situation, 
especially when such change might injuriously affect the rights 
or status of innocent third persons.” 

This general rule we have no desire to modify or qualify in 
ordinary cases. Somewhat different principles, however, apply 
specificially to insurance policies. It is well settled that the agent 
of mutual, as well as of stock or proprietary, companies, who 
makes out an application for insurance, must be deemed the 
agent of the insurers. Hence, if he makes out that application 
incorrectly, although all the facts are correctly stated to him by 
the applicant, the error or mistake is charged to the insurer, and 
not to the insured. Mitchell, J., in Kausal vs. Minnesota, etc., 
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Ass’n, 31 Minn. 17, 16 N. W. 430, 47 Am. Rep. 776; May on 
Insurance, § 120. So in Hay vs. Insurance Co., 77 N. Y. 240, 
33 Am. Rep. 607, the court says: “The negligence of the plain- 
tiff in not discovering the change and laches, in not sooner seek- 
ing relief, are questions which make the propriety of granting 
relief in a given case, discretionary. * * * Policies of fire in- 
surance are rarely examined by the insured. The same degree of 
vigilance and critical examination would not be expected or de- 
manded as in the case of some other instruments.” The facts in 
Spurr vs. Home Ins. Co., 40 Minn. 424, 42 N. W. 206, quite 
closely resemble those in the case at bar. In that case the policy 
insured Spurr “on certain wheat stored in an elevator.” Spurr 
paid the premium, but never examined the policy. This court, 
held that the testimony, taken as a whole, left no room for doubt 
as to the intention that the policy should cover all grain in the 
elevator, and not Spurr’s wheat only. The trial court found 
against the plaintiff upon the alleged facts of mutual mistake in 
the policy. Notwithstanding this, however, the Supreme Court 
reformed the policy. 

We have read the record in this case. On some points the 
recollection of the principal witness, Frank Norman, the son, 
who was present with his father, the plaintiff, and Strebel, when 
the application was signed, is indefinite and uncertain. The testi- 
mony of the son and father is not harmonious, especially as to 
whether the father had given Strebel a tax receipt from which 
to get a description of the property, and as to whether the ap- 
plication was read to the plaintiff before he signed it. The evi- 
dence, however, as to the principal matter in issue, is clear and 
certain. The son testified that Strebel and his father talked over 
the property to be insured. “It was talked over. He brought up 
the question of grain, cattle and horses, machinery, and furniture 
in the house, and these different items, the different items being 
entered in the application, | brought up the point, I asked Mr. 
Strebel myself, whether the policy would include both our farms, 
or my father’s farms, and my father then asked him direct 
whether the application would include both farms. Q. Both tracts 
of land? A. Both tracts of land; and his reply was that the policy 
would cover the items mentioned on both farms. Q. Yes; now, 
you say you asked the question yourself? A. I did. Q. If the 
policy, the way it was to be drawn, would cover both? A. Yes. 
©. And then your father subsequently talked with Mr. Strebel 
about that same subject? A. He did. Q. Well, when these ques- 
tions were asked as to the policy covering the insurance on both 
tracts of land, what did Mr. Strebel say? A. Mr. Strebel stated 
the policy would cover both tracts of land. That was, as near as 
I can remember, his exact wording. Q. Well, now, are you sure 
whether he said would or would not? A. I am positive that he 
said it would.” 

While there can be no question that a written instrument 
signed by the parties should not be easily disturbed or its terms 
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altered in any material respect without full measure of proof, 
and while a court requires cogent proofs of mistake before re- 
forming such an instrument, we are of the opinion that, taken as 
a whole, the evidence in this case was sufficient to justify the 
finding and conclusion of the trial. No such laches was shown 
as to show abuse of discretion by the trial judge. 


PER CuRIAM. 
For the reasons given in the foregoing opinion, prepared by 
the late Justice Jaggard, in accordance with the views of the 
court, the judgment appealed from is affirmed. 


SUPREME COURT OF NEW YORK. 
APPELLATE DIVISION, First DEPARTMENT. 


COLUMBUS DRY GOODS CO. 
vs. 
GLOBE & RUTGERS FIRE INS. CO.* 


FIRE POLICIES—RENEWAL. 


A fire policy was renewed by execution of a binder by insurer’s author- 
ized agent accepting application for a renewal and making the insur- 
ance effective from the date thereof, subject to conditions in policies 
issued by the respective insurers. 


[For other cases, see Insurance, Cent. Dig. §§ 276- 280; Dec. Dig. § 145.] 


FIRE POLICIES—RENEWAL. 


Insured can recover under a binder for renewed fire insurance procured 
on a written application by its agents in New York several days 
before the old policy expired, and covering the same property, which 
was located at Columbus, Ohio, though on the date of such expiration 
insurer’s agent, without communicating with the New York, office and 
under direct negotiation with insured at Columbus, issued a policy in- 
tended as, but not purporting to be, a renewal of the insurance, and 
not covering all the property originally insured, where insured did not 
accept the policy as compliance with insured’s obligation to renew the 
old one, and where there was no restriction on the amount of insur- 
ance insured would carry. 

[For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.] 


FIRE POLICIES—RENEWAL—EVIDENCE—SUFFICIENCY. 

Evidence held to sustain a finding that insured did not receive a fire policy 
as renewal of insurance covering more property. 

[For other cases, see Insurance, Dec. Dig. § 665.] 

Scott and Clarke, JJ., dissenting. 


* Decision rendered, Feb. 3, 1911. 127 N. Y. Supp. 589. 
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Appeal from Trial Term, New York County. 

Action by the Columbus Dry Goods Company against the 
Globe & Rutgers Fire Insurance Company. From a judgment for 
plaintiff and from an order denying a new trial, defendant ap- 
peals. Affirmed. 

See, also, 131 App. Div. 603, 115 N. Y. Supp. 1106. 


Argued before Ingraham, P. J., and Laughlin, Scott, Clarke, 
and Miller, JJ. 


CHARLES D. CLEVELAND, for Appellant. 

CHESTER A. JAYNE, for Respondent. 

INGRAHAM, P. J. 

The plaintiff is a corporation organized under the laws of the 
state of New Jersey and operated and maintained a store in the 
city of Columbus, Ohio. The defendant is an insurance company 
organized under the laws of the state of New York. The plain- 
tiff had, among other insurance upon its property in Columbus, 
Ohio, two policies issued by the defendant for $2,500 each. Policy 
No. 222,243 was dated March 2, 1904, was to continue for one 
year from the 11th of March, 1904, to the 11th of March, 1905, 
and covered “store and office furniture, fixtures and furnishings, 
counters, shelving, show cases,” and other personal property in 
“the five story and basement brick, metal roofed building, situ- 
ate and known as Nos. 168 to 176 North High street, Columbus, 
Ohio.” This insurance expiring on the 11th of March, 1905, a 
representative of Messrs. Weed & Kennedy. insurance brokers in 
the city of New York and who were plaintiff’s agents, took to 
the office of the company what was called a “binder” to obtain a 
renewal of this insurance. Before the 11th of March, 1905, when 
this policy then upon the plaintiff’s property expired, the repre- 
sentative of the defendant in charge of the defendant’s business 
signed this binder, thereby accepting a renewal of this policy No. 
222,243 for $2,500. This was some days before March 11, 1905. 
This binder provided :— 

“The undersigned accept the above and make the same binding 
from foregoing written date, subject to conditions of policies 
issued by respective companies.” 

And on that was written: “G. R. (defendant company) 
Amount 2500 Accepted J. H. P.”—who was James H. Perry in 
the employ of the defendant, and it is not disputed but that he 
had authority to accept insurance. At or before the time this 
binder was signed, a formal application for a renewal of policy 
No. 222,243 was delivered to the defendant, and it is on this 
application that the binder was signed. No notice was given to 
Weed & Kennedy or the plaintiff that the defendant refused to 
renew this policy until after the fire which occurred on the 24th 
of March, 1905. On May 15, 1905, the plaintiff submitted proofs 
of loss claiming $1,678.52, stating that the amount of property 
damaged by the fire on March 24, 1905, was $24,000, the total 
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amount of insurance on the property including the policy in 
question was $35,745, and the proportion of loss to the defendant 
under this policy was, as before stated, $1,678.52. 

Upon these facts it is not disputed but that the defendant would 
have been liable upon this policy. The defendant’s defense to this 
claim is based on the following facts: At the time in question 
the defendant had an agent in Columbus, Ohio, who had author- 
ity to issue policies of insurance. About a week prior to March 
11, 1905, the defendant’s agent in Columbus called upon the plain- 
tiff and told its manager that he was the agent of the defendant 
in Columbus; that the defendant had a policy expiring on the 
11th of March, that had formerly been placed in New York; and 
that he (the agent) would like to have the privilege of writing 
the business himself. The manager told the defendant’s agent to 
come back on March 11th, and on that day the defendant’s agent 
had another conversation with the manager. He then called the 
manager’s attention to the fact that this policy expired at noon of 
that day, that the plaintiff also had another policy expiring in 
April, which policy the agent would also like to take care of, and 
the manager then instructed the agent to write up two policies 
to take the place of those expiring. The manager stated that this 
business had been placed by Weed & Kennedy of New York, and 
they rather expected that they would renew the business in New 
York, when the agent told the manager that, even if they did re- 
new it in New York, it would have to come to the Columbus 
agent of the defendant for signature, and the manager then di- 
rected the agent to “write the business.” On the agent’s return 
to his office before noon, he had a new policy written out and 
mailed it to the plaintiff. This policy of insurance was numbered 
256,463 and was introduced in evidence. It did not purport to 
be a renewal of any other policy, and did not cover the fixtures 
and other property that was covered by policy No. 222,243, which 
expired on the 11th of March, and which had been renewed by 
the defendant at the request of Weed & Kennedy in New York. 
The premium on this policy issued in March issued in Columbus 
was paid. 

The defendant’s agent in New York testified that he signed 
this binder some few days before March 11th, so that at the time 
of these occurrences in Columbus the defendant had absolutely 
accepted a renewal of policy No. 222,243 which, as before stated, 
insured the office furniture, fixtures, and furnishings. That, it 
seems to me, was a complete transaction which renewed that pol- 
icy. The policy issued by the defendant in Columbus on March 
11th was not in form a renewal of policy No. 222,243, did not 
cover the same property, and it seems to me was clearly not the 
policy of insurance that the parties as between themselves had 
agreed to make, namely, a renewal of policy No. 222,243 covering 
the fixtures. What both the plaintiff and defendant undertook to 
do was to renew policy No. 222,243. That was accomplished by 
this binder, which was signed in New York, and which then be- 
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came an actual existing obligation of the defendant. After this 
was signed and the renewal of policy No. 222,243 had become an 
accomplished fact, the defendant’s agent in Columbus, asked 
the plaintiff in Columbus, without any communication with 
the defendant in New York, to place the insurance through 
him and sent to the plaintiff a policy of insurance which 
undoubtedly was expected would take the place of policy 
No. 222,243, which expired on the 11th of March. It did 
not, however, take the place of that policy, and was not therefore 
a compliance with the obligation of the defendant to issue a policy 
in renewal of policy No. 222,243. There is no evidence that it 
was accepted by the plaintiff as a compliance with the defendant’s 
obligation to issue a renewal of that policy. It seems to me that 
if the new policy issued on March 11, 1905, in Columbus, Ohio, 
was issued by mistake, the defendant could have repudiated that 
policy and might not have been liable on it. Assuming that the 
fact that its agent in Columbus issued a policy which was not a 
renewal of the policy which the defendant agreed to renew, which 
covered different property, which was not a compliance with the 
obligation it had undertaken in New York some days before to 
renew policy No. 222,243, was sufficient to justify the defendant 
in rescinding that policy as issued under a mistake of fact, it was 
not a defense to the obligation assumed by the defendant in the 
execution of this binder to renew the policy covering the fixtures 
which but for a renewal of that policy was not covered by in- 
surance. Assuming, however, there was a queston of fact as to 
whether this policy issued in Columbus, Ohio, was accepted as 
a renewal of policy No. 222,243, the court submitted that question 
to the jury, and at the request of the defendant charged that the 
sole question for them to determine was whether the policy issued 
and delivered to the plaintiff by the agent of the defendant at 
Columbus on March 11, 1905, was intended to be a renewal of 
the former policy or new business; that if they found that the 
policy was a renewal they should find for the defendant. The 
court further charged the jury at the request of the defendant 
that if the policy delivered on March 11, 1905, was intended to 
be a renewal of the former policy, the jury must find for the de- 
fendant, and this instruction was repeated in several requests 
which were presented by the defendant and charged. The jury 
found a verdict for the plaintiff, and thus found that the policy 
delivered in Columbus was not issued as a renewal of policy No. 
222,243 and was not received by the plaintiff as such a renewal, 
and, if this finding was sustained by the evidence, which I think 
it was, it seems to me there can be no doubt but that the plaintiff 
was entitled to recover. 

It is stated that, by reason of the fact that the defendant issued 
this additional policy in Columbus for $2,500, there was more 
insurance on the property than either party intended. It does 
not seem to me that this necessarily follows. There was no re- 
striction on the defendant as to the amount of insurance that 
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it should take upon this property. The loss was less than the 
amount covered by the insurance on the property, and it made no 
difference to the plaintiff whether this policy issued by the de- 
fendant in Columbus was accepted as a valid policy of insurance 
or not, for it was fully covered on its stock by the other insurance. 
Accepting as valid the policy issued on March 11, 1905, in Colum- 
bus simply relieved other insurance companies from part of the 
obligation to the plaintiff under their policies. The continued 
existence, however, of policy No. 222,243 was essential to the 
protection of the plaintiff, as but for that policy its fixtures were 
not insured. The plaintiff was bound in its proof of loss to the 
various insurance companies which had risks upon its stocks to 
state the facts in relation to the policy issued in Columbus, and 
the fact that the defendant accepted the obligation under that 
policy certainly should not estop the plaintiff from enforcing this 
policy on its fixtures. If the defendant had repudiated the policy 
issued in Columbus on March 11, 1905, then the insurance could 
have been adjusted so that the other companies could have been 
compelled to pay the total amount of loss. As before stated, it was 
entirely immaterial to the plaintiff whether the defendant admitted 
liability upon that policy or repudiated it. When the policy of 
March 11th was actually issued, there was nothing said about the 
amount of insurance on the stock and fixtures, and nothing was 
said on the question as to whether or not there should be an in- 
crease of insurance. Nor does it anywhere appear that the plain- 
tiff was ever notified that the limit of insurance which the de- 
fendant would place upon its property was $5,000. This binder 
in suit was also included in the list of insurance furnished to the 
adjusters and upon which the adjustment was made, before any 
word came from the defendant repudiating the obligation under 
this binder, the adjustment with all the insurance companies had 
been made, and the amount for which each insurance company 
was liable had been accepted. The result is that, if the defendant 
succeeds in this defense, the plaintiff will lose a portion of the 
insurance which it supposed it had upon the premises, and which 
loss could have been avoided if the defendant had promptly re- 
pudiated the Columbus policy. 

We think, therefore, that the verdict of the jury was sustained 
by the evidence, and the judgment and order appealed trom 
should be affirmed. 

Laughlin and Miller, JJ., concur. 

Scort, J. (dissenting). 

Defendant appeals from a judgment entered upon a verdict, 
and from an order denying a motion for a new trial. 

The circumstances of the case are peculiar, and the net result 
will be, if this judgment be finally affirmed, that the plaintiff will 
have recovered upon three contracts of insurance for $2,500 each, 
although the plaintiff did not intend to take out, and the defendant 
did not intend to issue, more than two contracts, and neither party 
knew or understood or believed that more than two contracts had 
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been entered into. The plaintiff owns a dry goods store in Colum- 
bus, Ohio. Prior to the year 1905, the defendant, whose office is 
in the city of New York, had carried insurance to the extent of 
$5,000 upon plaintiff’s property in Columbus. This insurance was 
represented by two policies, one of which, for $2,500, and herein- 
after referred to as “policy A,” covered plaintiff’s stock, and the 
other, also for $2,500, hereinafter referred to as “policy B,” 
covered plaintiff’s furniture and fixtures. Policy A, covering the 
stock, expired April 7, 1905, and policy B, covering the furniture 
and fixtures, expired on March 11, 1905. It had been plaintiff's 
custom to intrust the taking out and renewal of its insurance to 
the firm of Weed & Kennedy, who were insurance brokers in the 
city of New York. 

Some time prior to March 11, 1905, defendant’s local agent in 
Columbus applied to plaintiff to permit him to renew the two 
policies above referred to, which, after some demur, plaintiff 
consented to. Accordingly, on March 11, 1905, the day on which 
policy B expired, defendant’s Columbus agent made out two new 
policies, which were sent to and received by plaintiff and retained 
by it. These new policies were undoubtedly intended as renewals 
of policies A and B; but, probably by mistake, the insurances 
were transposed. A policy, hereinafter termed “policy C,” was 
dated March 11, 1905, and so written as to cover plaintiff's 
stock, although the former policy upon stock did not by its terms 
expire until April 7, 1905. A policy, hereinafter termed “policy 
D,” was dated April 7, 1905, and so written as to cover plain- 
tiff’s furniture and fixtures, although the former policy upon fur- 
niture and fixtures expired by its terms on March 11, 1905. The 
result was that plaintiff was insured on its stock for $5,000 until 
April 7, 1905, and until that date was uninsured, by this defend- 
ant, as to its furniture and fixtures. It is reasonable to assume 
that this result flowed from some mistake, but whether that mis- 
take was the fault of plaintiff or of defendant’s local agent it is 
impossible to say, and is probably immaterial. ,At all events, the 
plaintiff, as has been said, accepted and retained the new policies, 
and later on, when a loss had occurred, made proofs of loss and 
accepted payment under both policies covering the stock, viz., 
policies A and C. 

While these transactions were taking place in Columbus, Weed 
& Kennedy in New York, a few days before March 11, 1905, 
applied to defendant at its main office for a renewal of policy B, 
and received what is known in insurance parlance as a “binder,” 
being a memorandum to the effect that the company has agreed 
to issue a policy. Ordinarily a “binder” becomes effective at 
once, and the property is deemed to be insured from the moment 
the binder is issued, standing in place of a policy until a formal 
policy is actually issued. When a “binder” is issued, as in this 
case, as evidence of an agreement to renew an outstanding policy, 
it manifestly becomes effective, as a contract of insurance, only 
upon the expiration of the former policy, just as a formal re- 
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newal policy would become effective only upon the expiration 
of the policy to be renewed. The effect of the “binder” in the 
present case was that the defendant agreed to renew policy B on 
furniture and fixtures upon the expiration of that policy on 
March II, 1905, so that the “binder” became effective as a policy 
of insurance, if at all, upon March 11, 1905, at the same time that 
policies C and D were delivered to plaintiff in Columbus. The 
plaintiff, having adjusted its loss and received payment under 
both A and C, now sues for the loss on furniture and fixtures 
under the “binder.” A fire occurred on plaintiff’s premises on 
March 24, 1905. Policy D, covering furniture and fixtures, but 
which was so drawn as not to become effective until April 7, 
1905, was surrendered and canceled. Plaintiffs made proofs of 
loss and were paid under policies A and C; both covering stock. 
It also made proofs of loss under the “binder”; but these proofs 
were rejected and returned, and defendant’s adjuster refused to 
take part in the adjustment of losses on the furniture and fix- 
tures. 

It is quite evident that this whole history comprised a chapter 
of mistakes, commencing with the error in making out the poli- 
cies in Columbus. It is clear that the new policies taken out there 
were intended to be renewals of the former policies, and it is 
apparent that Weed & Kennedy had no intention of taking out 
additional insurance on the furniture and fixtures, but meant 
merely to renew the former policy, so that we have the case of 
an attempt in two places to renew the same policy. If the renew- 
als had been accurately made in Columbus, so that a new policy 
had been issued there covering furniture and fixtures dated 
March 11, 1905, and Weed & Kennedy at the same time, and in 
ignorance of the Columbus renewal, had taken out a renewal 
“binder” in New York, no one would have contended for an 
instant that defendant had agreed to issue two policies of $2,500 
each upon the furniture and fixtures, for it would be apparent that 
the case was one of two persons seeking to renew the same policy. 
This case seems to me to be identical in principle. When the 
mistake was made in the renewals of the policies in Columbus, 
if it was a mistake, the plaintiff undoubtedly could have had the 
mistake corrected. By its failure to seek a correction, and by 
subsequently proving a loss upon both policies, the old and new, 
which covered the stock, it adopted the mistake and consented to 
the renewal of the policy expiring on March 11, 1905, on fur- 
niture and fixtures, by a policy covering stock. It was its duty 
to have notified its agents in New York that it had determined 
to renew the policies in Columbus, and the defendant should not 
be mulcted because the plaintiff neglected this duty. Having 
elected to renew the policies in Columbus, the authority of the 
New York agents to effect the renewal was necessarily revoked, 
notwithstanding they had not been apprised of the fact. The 
defendant’s liability, if it was liable, must rest upon contract, and 
it is essential to the validity of a contract that the minds of the 

L—Vol. XL.—50. 
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parties shall have met. It is clear beyond contradiction, as it 
seems to me, that the minds of these parties never met upon the 
proposition that plaintiff should be insured upon three policies 
for $2,500 each. 
The judgment and order appealed from should be reversed, 
and a new trial granted, with costs to appellant to abide the event. 
Clarke, J., concurs. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


SWING 
VS. 


TAYLOR & CRATE* 


FOREIGN INSURANCE COMPANIES—DOING BUSINESS IN THE 
STATE. 


A fire insurance company having its principal office in the state which 
created it, does not violate the laws of another state, forbidding foreign 
corporations to do business therein, except upon certain conditions, 
by insuring property in such other state before compliance with those 
conditions, if application for the insurance is made to the company at 
its home office, and the policy is issued therefrom It is not thereby 
doing business in the state in which the property insured is located 


[For other cases, see Insurance, Cent Dig. § 17; Dec. Dig. § 16.] 
MUTUAL ASSESSMENT INSURANCE—LIABILITY OF POLICY 
HOLDER. 


The liability of policy holders in a mutual assessment insurance company 
depends upon the law of the state creating the corporation. 


[For other cases, see Insurance, Dec. Dig. § 192.] 


Error ot Circuit Court, Kanawha County. 

Action by James B. Swing, trustee, against Taylor & Crate, a 
corporation. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


LorENzo D. Vickers and Parrerson A. REEcE, for Plaintiff 
in Error. 
Price, SMITH, SPILMAN & Ctay, for Defendant in Error. 


WILLIAMS, P. 
Plaintiff obtained a writ of error to a judgment of the circuit 
court of Kanawah County rendered in favor of the defendant in 


* Decision rendered, Feb. 7, 1911. 70 S. E. Rep. 373. Syllabus by the 
Court. 
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an action brought to recover unpaid assessments decreed against 
policy holders in the Union Mutual Fire ‘leuehias Company of 
Cincinnati, a corporation, by the Supreme Court of Ohio, on the 
iith day of June, 1901, in a quo warranto proceeding. By a 
decree entered in the same cause in 1890, the corporation had 
been ousted of its franchis®, and plaintiff was appointed a trus- 
tee for the purpose of winding up its business. On June 11, 
1901, a decree was made ascertaining the corporate liabilities, 
and making assessments upon the policy holders. The corporation 
was a mutual assessment company, organized under the laws of 
Ohio. It existed but a short time, being organized in 1888, and 
dissolved in 1890. 

Frederick W. Taylor and James Crate, partners in trade, under 
the name of Taylor & Crate, residing in the city of Buffalo, 
N. Y., dealers in lumber and timber, held four policies of in- 
surance in this company, insuring property located in Kentucky, 
Tennessee, and Pennsylvania. The Ohio court, by decree pro- 
nounced on June 11, 1901, found “that the unpaid liabilities of 
said company were incurred on and between April 25, 1889, and 
December 18, 1890, and that all persons who held policies of in- 
surance in said company on their property during the time the 
unpaid liabilities of said company were incurred are liable for 
their just proportion of said liabilities, with interest thereon, to- 
gether with the expense of winding up the affairs of said com- 
pany, including the expense of litigation with such of them as 
do not pay this assessment without suit.” 


The policies held by Taylor & Crate were issued between the 
dates mentioned in the decree. It appears that the company issued 
two kinds of policies: One for a year, or less time, known as 
the “short-term participating policy,” upon which the premium 
was paid in cash; and another for five years for which, in ad- 
dition to a cash premium, the insured gave a deposit, or 
premium note upon which assessments were leviable, not 
to exceed, in all, the amount of the note. The four poli- 
cies held by Taylor & Crate, and on account of which this 
action is brought, were of the former class, all being for a year 
or less time. By the law of Ohio in force when these policies 
were issued, a policy holder in a mutual company was made a 
member of such company, and was liable for losses and necessary 
expenses accruing to the company during the period of his in- 
surance, “in proportion to the original amount of his deposit 
note, or contingent liability.” the Law of Ohio would, therefore, 
seem to make both classes of policy holders members of the com- 
pany during the continuance of their policies. At any rate, the 
court of Ohio has so construed the law of that state, and its 
construction must be accepted by this court. The Ohio court 
divided that period into seven quarters of three months each, 
and ascertained the unpaid liabilities of the company for each 
of said quarters separately. It also ascertained the liability of 
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the policyholders, for each of said quarters, to be a certain per 
centum of their premium notes and contingent liabilities. 

The declaration alleges that the firm of Taylor & Crate were 
members of the company during the fourth, fifth, sixth, and 
seventh quarters, and that the total gmount of their liability, as- 
certained in the manner provided by the decree for those quar- 
ters, was $494.65. This is the amount for which it brought 
its action in assumpsit against Taylor & Crate, the West Vir- 
ginia corporation, in the circuit court of Kanawah County. De- 
fendant demurred to the declaration, pleaded the general issue, 
and also filed two special pleas setting up the statute of limita- 
tions, one the five-year statute and the other the ten-year statute 
of limitations. Most of the evidence is documentary. 

The insurance company was an Ohio corporation, and had its 
principal office in Cincinnati. Consequently there is no question 
concerning the jurisdiction of the Ohio court to make the decree 
in the quo warranto proceeding. The decree is, therefore, bind- 
ing upon all the policyholders upon the question of their liability 
to be assessed. It was not necessary that the individual policy 
holders should be before the court, to enable it to determine the 
liabilities of the corporation, and to decree an assessment upon 
the policyholders to pay the same. As to this matter they were 
represented by the corporation itself. The liability of the policy- 
holders depends upon the Ohio law, which was construed by 
the Ohio court in pronouncing its decree. 2 °Purdy’s Beacii's 
Priv. Corp. § 582. The binding force and the finality of that 
decree cannot be assailed in this court. They are bound by it. 
Sanger vs. Upton, Assignee, 91 U. S. 56, 23 L. Ed. 220; Hawkins 
vs. Glenn, 131 U. S. 319, 9 Sup. Ct. 739, 33 L. Ed. 184; Glenn 
vs. Liggett, 135 U. S. 533, 10 Sup. Ct. 867, 34 L. Ed. 262; Van- 
derwerken vs. Glenn, Trustee, 85 Va. 9, 6 S. E. 806. Of course, 
we do not mean to say that the decree of the Ohio court has 
the force of a personal judgment against the firm of Taylor & 
Crate, who were neither. present, nor served with process; but 
what we do mean to say is that the decree cannot be assailed, 
by any one who was in fact a policyholder, on the question of 
the necessity for and the amount of the assessment determined 
by the court for the purpose of discharging the company’s lia- 
bilities. The decree would not, of course, estop Taylor & Crate 
from denying that they were ever members of the company, or 
that they ever held policies in it, or that the officers fraudulently 
procured the decree to be made. But the fact is admitted that 
they were policy holders in the company in the year 1890. They 
are, therefore, estopped to deny their liability for the assess- 
ment, as ascertained by the decree of the Ohio court. 

The statute of limitations did not begin to run in favor of Tay- 
lor & Crate until the decree was made, assessing the policy hold- - 
ers. Their liability, it is true, existed from the issuance of their 
policies ; but until the date of the decree it was only contingent. 
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An action could not be brought upon such liability. It had to be 
made certain and absolute, either by corporate action or by ju- 
dicial ascertainment, before an action would lie. Consequently 
the statute of limitations was not set in motion until June 
11, 1901, the date of the Ohio decree. Plaintiff’s action is, 
therefore, not barred. A policy holder in a mutual company oc- 
cupies a relation to his company somewhat similar to that of a 
stockholder in a stock-issuing company, on whom there is a 
liability for unpaid stock subscription. Such stockholder may 
never be called upon to pay the full amount of his subscription ; 
nevertheless he is bound to pay when a call is made by the cor- 
poration. And a call made upon him converts his contingent 
liability into an absolute one; and until such time the statute of 
limitations does not run to his favor. The decree of a court 
winding up the affairs of a corporation, and decreeing the pay- 
ment by the stockholders of their unpaid subscriptions, for the 
benefit of creditors, also makes the contingent liability absolute 
and sets the statute in motion. Trustees of Broaddus Institute vs. 
Siers (W. Va.) 69 S. E. 468; Vanderwerken vs. Glenn, 85 Va. 
9, 6 S. E. 806; Scovill vs. Thayer, 105 U. S. 143, 26 L. Ed. 968; 
Glenn, Trustee, vs. Semple, 80 Ala. 159, 60 Am. Rep. 92; Leh- 
man vs. Glenn, 87 Ala. 619, 6 South. 44; South Milwaukee vs. 
Murphy, 112 Wis. 614, 88 N. W. 583, 58 L. R. A. 82; Glenn, 
Trustee, vs. Foote (C. C.) 36 Fed. 824; Swing vs. Brister, 87 
Miss. 516, 40 South. 146; Payson vs. Brooke, 19 Fed. Cas. 17. 

It is insisted that, inasmuch as the laws of the states of Ken- 
tucky, Tennessee, and Pennsylvania provide that foreign insurance 
companies shall not do business in those states, except upon com- 
pliance with certain conditions, which the evidence shows that 
this company had not complied with, this action can not be main- 
tained. We do not think so. The statutes of those states do not 
say that a contract made by such company which has not complied 
with the statute shall be void. This question was determined by 
this court in the construction of our own statute, which is similar 
to the statutes of the states above named, in the case of Toledo 
Tie & Lumber Co. vs. Thomas et al., 33 W. Va. 566, 11 S. E. 37, 
25 Am. St. Rep. 925. That case involved a contract to be per- 
formed in this state, made with a foreign corporation which had 
not complied with our statute, and this court held that “a contract 
made by a foreign corporation before it has complied with the 
statutory prerequisites to the right to do business in another state 
will not, on that account, be held absolutely void, unless the 
statute expressly so declares; and if the statute imposes a penalty 
upon the corporation for failing to comply with such prereq- 
uisites, such penalty will be deemed exclusive of any others.” 
We think this is the law, and that it is decisive of the same 
question raised in this case. To the same effect are the following 
authorities: Swing, Trustee, vs. Hill, 165 Ind. 411, 75 N. E. 658; 
3 Purdy’s Beach on Priv. Corp. § 1331. 

It is insisted that the liability of the policy holders in this com- 


* 
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pany is only statutory, and, therefore, unenforceable in this state. 
But, notwithstanding the liability depends upon the Ohio statute, 
it is, nevertheless, a contractual liability, which Taylor & Crate 
voluntarily entered into when they accepted their policies. It is 
similar in nature to a contract subscribing to the capital stock of 
an ordinary stock-issuing corporation. Flash vs. Conn, 109 U. S. 
371, 3 Sup. Ct. 263, 27 L. Ed. 966; Wiles vs. Suydam, 64 N. Y. 
173. 

But did the company, in fact, violate the laws of Pennsylvania, 
Kentucky, and Tennessee? The testimony of E. H. Williams, 
secretary of the insurance company, proves that the policies were 
issued to Taylor & Crate upon applications sent to it, at its home 
office in Cincinnati, by Rehm & Van Deinse, of Indianapolis, Ind., 
who were insurance brokers acting for the insured. Consequently, 
it appears that the insurance company was not doing business in 
any of the states named, in violation of their laws. The location 
of the property insured does not, necessarily, determine the place 
of doing the business. That is generally determined by the location 
of the company’s principal office, or of the offices of its solicitors 
or agents. The evidence shows that the company did its business 
from its home office in Cincinnati with Taylor & Crate through 
their agents in Indianapolis, Ind. ‘The contract was, therefore, an 
Ohio contract, notwithstanding it related to risks on property 
located in other states. The Supreme Court of Pennsylvania “oH 
in Fulton vs. Accident Ass’n, 172 Pa. 117, 33 Atl. 324, that ‘ 
foreign insurance company does not do business in this sal. 
where no person in the state is authorized to accept applications 
for insurance, receive or collect money thereon, or to receive or 
collect money on any other account for the said company, but 
where all applications are sent direct to the foreign office from 
which all policies are issued.” The following cases are also in 
line with the Pennsylvania decision: Swing vs. Brister, 87 Miss. 
516, 40 South. 146; Flash vs. Conn. 109 U. S. 371, 3 Sup. Ct. 
263, 27 L. Ed. 900; Railway Co. vs. Gebhard, 109 U. S. 527, 3 
Sup. Ct. 363, 27 Is. Ed. 1020; Seamans vs. Knapp Stout & Co., 
89 Wis. 171, 61 N. W. 757, 27 L. R. A. 362, 46 Am. St. Rep. 
825; Marden vs. Hotel Owners’ Ins. Co., 85 lowa, 584, 52 N. W. 
509, 39 Am. St. Rep. 316; Holder vs. Aultman, 169 U. S. 81, 
18 Sup. Ct. 269, 42 L. Ed. 669; Lamb vs. Bowser, 7 Biss. 318, 
Fed. Cas. No. 8,008; 3 Purdy’s Beach on Priv. Corp. § 1339. 

This brings us to a consideration of the pivotal question in the 
case; that is, whether or not there is a legal liability upon the 
Taylor & Crate Company, a corporation, for the debts of Taylor 
& Crate, partners, who were the holders of the insurance policies. 
It is urged that the corporation was but a reorganization of the 
pre-existing partnership, by those who composed the partner- 
ship, and that the former took over all the assets of the latter for 
no other consideration than the capital stock issued by the cor- 
poration, all of which, it is claimed, was issued to the persons 
who had composed the partnership; that their interests are the 
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same in the corporation that they were in the firm. Numerous 
authorities are cited to support the legal proposition that, in such 
case, the law raises an implied promise on the part of the new 
organization to pay the debts of the old. We have no doubt that, 
if a corporation were organized by the same persons who had 
previously formed a partnership, and: in which organization no 
other persons were interested, and all the property of the partner- 
ship were transferred to the new organization, the corporation 
would thereby become liable for the debts of the partnership. 
Such was held to be the law in Andres vs. Morgan, Trustee, 62 
Ohio St. 236, 56 N. E. 875, 78 Am. St. Rep. 712, and Reed Bros. 
Co. vs. Bank, 46 Neb. 168, 64 N. W. 701. In such case, the Ohio 
court said, in the opinion rendered in the case above cited, “The 
members of the partnership may be said to have simply put on 
a new coat.” The principle would also apply with equal force in 
case of the reorganization of a corporation, or the merging of 
two or more distinct corporations into one. In such gases the 
courts hold that the transfer of property to the new corporation 
is not a sale, but is a mere change of name and manner of doing 
business by the same individuals; and, therefore, their individual 
liability remains unchanged. 

But suclvis not the case. The proof does not support plaintiff’s 
contention. The only evidence offered to prove defendant’s as- 
sumption of the debts of the partnership is a deed of conveyance 
for certain lots of ground in the counties of Erie and Amherst, 
state of New York, to the corporation, by the executors and the 
widow of Frederick W. Taylor, deceased, late member of the 
firm of Taylor & Crate, and James Crate, surviving member of 
said firm, and his wife, and the charter issued to the corporation. 
The charter bears date March 16, 1900, and the deed, August 12th 
of the same year. These documents do not establish plaintiff’s 
contention. The deed recites a cash consideration of $50,000. 
It conveys only land. It does not show that it is all of the land 
that the firm of Taylor & Crate owned. It does not pass any 
personal property; nor does it purport to convey all of the part- 
nership assets. It contains no clause binding the corporation to 
pay the firm debts. The charter recites that the amount of capital 
stock subscribed, and paid in, is $10,000, and is divided into shares 
of $100 each; that the 100 shares are held as follows: James 
Crate, 48; Horace F. Taylor, 48; Ella F. Crate, 1; Edna F. 
Crate, 1; Ellen M. Taylor, 1; Shirley G. Taylor, 1. Privilege 
is given to increase the capital stock to $300,000, by the sale of 
additional shares. It does not appear that any additional shares 
were ever sold. These documents, instead of proving that a cor- 
poration was formed, consisting only of the members of a pre- 
existing partnership, for the purpose of taking over all the assets 
of the firm, and that all the property of the partnership was, in 
fact, thus transferred, for no other consideration than the shares 
of stock issued by the corporation to the members of the partner- 
ship, prove quite the contrary. The only evidence of what con- 





788 Insurance Law Journal Vol. 40. [Apr., 1911. 


sideration was paid by the corporation for the land is the recital 
in the deed, which is that the company paid $50,000 in cash. 
Plaintiff supplied the evidence, and he is bound by it. Who fur- 
nished the money? There is no evidence that any part of it 
represented F. W. Taylor’s interest in the firm assets. 

Can we say that the $10,000 capital stock issued to the members 
of the corporation represents the whole of the $50,000 paid for 
the land? No; because to do so would be to deny the only 
evidence offered on the question. Again, it appears that F. W. 
Taylor died testate; but it does not appear what disposition he 
made of his interest in the firm’s assets. It does not appear that 
Horace F. Taylor was his devisee, or that he did not buy, and 
pay in full value for, his 48 shares of stock. The same may be 
said also, in regard to Edna F. Crate and Shirley G. Taylor, each 
of whom owns one share. The evidence does not show that any 
one of the three named stockholders had any interest in the part- 
nership. These documents prove that the corporation was formed 
of five persons, only one of whom had been a member of the 
partnership, and that the capital stock of the corporation was only 
one-fifth the amount of money paid by it to the grantors of the 
land. Furthermore, it does not appear that there were not still 
remaining in the hands of the surviving partner, Crate, after this 
conveyance, ample assets belonging to the firm of Taylor & Crate 
to pay all their debts. 

The overruling of the demurrer to the declaration by the lower 
court does not involve the question last above discussed, for the 
reason that the declaration not only alleges that defendant cor- 
poration had taken over all the property of the firm of Taylor & 
Crate, for no other consideration than the capital stock of the 
company, but it also alleges that the corporation assumed the firm 
debts. The demurrer was, therefore, properly overruled. 

We are, therefore, compelled to hold that the charter to the 
corporation and the deed from Crate and the executors of F. W. 
Taylor, deceased, to the corporation,. prove a sale, and not a 
reorganization by the members of the partnership for the purpose 
of continuing the business of the firm. There is, therefore, no 
implied assumption by the corporation to pay the partnership 
debts. 

There is no proof that the corporation ever, at any time ex- 
pressly assumed to pay the debts of the partnership, and the judg- 
ment of the lower court will be affirmed. 
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SPRINGFIELD COURT OF APPEALS. 


Missouri 


SHOOK et At. 
VS. 


RETAIL HARDWARE MUT. FIRE INS. CO. or Minnesota.* 


FIRE INSURANCE—ACTIONS—JURY QUESTIONS—WAIVER. 


In an action on a fire policy, held a jury question whether defendant’s 
soliciting agent waived the iron-safe clause in the policy. 


[For other cases, see Insurance, Cent Dig. §§ 1732-1770; Dec. Dig. § 668.] 


AGENTS—LIMITATION OF AUTHORITY. 


Limitations upon the authority of an insurance agent do not bind insured 
if he has no notice thereof, so that limitations in the policy are not 
notice to insured of the agent’s want of power before the delivery of 
the policy. 


[For other cases, see Insurance, Dec. Dig. § 90.] 


AGENTS—AUTHORITY. 


The authority of an insurance agent is prima facie coextensive with the 
requirements of the business intrusted to him, and the company is 
bound by his acts within the apparent scope of his authority. 


[For other cases, see Insurance, Cent. Dig. §§ 116, 121; Dec. Dig. § 87.] 


AGENTS—AUTHORITY. 

A fire insurance company, by issuing a policy upon an application taken 
by one purporting to act as its agent, and accepting the premiums, is 
estopped from denying the agency, and became bound by the agent’s 
misrepresentations when acting within the scope of his apparent 
authority, so that it was bound by a parol contract made by the agent 
with insured when the policy was issued, by which the iron-safe clause 
was eliminated from the policy. 


[For other cases, see Insurance, Cent. Dig. §§ 102, 180-182; Dec. Dig. §§ 
77, 129.] 


’ 


FIRE INSURANCE—AGENTS—RATIFICATION OF UNAUTHOR- 
IZED ACTS—RATIFICATION IN TOTO. 


An insurance company could not accept the part of an unauthorized con- 
tract made by an agent which was favorable to it and reject the rest, 
but must ratify it as a whole. 


[For other cases, see Insurance, Cent. Dig. § 264; Dec. Dig. § 142.] 


FIRE INSURANCE—AUTHORITY OF AGENT. 


Insurance agents vested with the authority to insure property may waive 
stipulations in the policy purporting to be essential to the validity of 
the contract, though the policy provides a particular method by which 
its provisions may be waived or designates particular persons as 
having the sole power to waive the provisions thereof. 


[For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.] 


* Decision rendered, Feb. 6, 1911. Motion to certify to Supreme Court denied Feb. 20, 
1911: 134 8S. W. Rep. 589. 
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FIRE INSURANCE—APPRAISAL—WAIVER. 


Failure to appraise the goods after loss is only available as a defense 
where the parties disagree as to the amount of the loss, and the 
company waives an appraisement if it wholly denies liability or refuses 
to pay on grounds inconsistent with the purpose to insist on an ap- 
praisement. 


[For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.] 


FIRE INSURANCE—APPRAISEMENT—WAIVER. 

Where insured and the company did not disagree as to the amount of in- 
sured’s loss after the fire, but the company offered to pay on the same 
basis as other insurance companies who had settled at less than the face 
value of their policies, the company waived the provision of the policy 
requiring an appraisement; the offer being an admission of the 
amount of insured’s loss. 


[For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.] 


Appeal from Circuit Court, Greene County; James T. Neville, 
Judge. 

Action by W. E. Shook and another, co-partners doing business 
as Shook & Farmer, against the Retail Hardware Mutual Fire 
Insurance Company of Minnesota. From a judgment for plain- 
tiffs, defendant appeals. Affirmed. 


Fyke & Sniper and Mann, Jounson & Topp, for Appellant. 
HAMLIN & SEAWELL, for Respondents. 
Nixon, P. J. 

fates ° . . 7 ne ° . s 

lhis action is based on a policy of fire insurance issued to 
plaintiffs, insuring their fixtures and stock of general merchandise 
in the town of Willard in Greene County for $2,600. In the trial 
the plaintiffs obtained a verdict for $2,600, and defendant per- 
fected its appeal to this court. The policy contained the following 
provision: “It is a condition of this policy, if at the time of loss 
the assured shall hold any policy of this or any other company, on 
the property hereby insured, subject to conditions of co-insurance, 
percentage of value, or average, or inventory and iron-safe clause, 
this company’s liability herein shall be limited thereby to the same 
extent as though such clause were contained in this policy.”” The 
evidence showed that plaintiffs did have coinsurance in five other 
companies, amounting to $4,650, and that in the policy issued to 
plaintiffs by the AZtna Insurance Company—one of the five—was 
contained the following provision: “Books and Inventory to be 
Kept or Insurance Void.—It is a part of the consideration for 
this insurance, and it is expressly warranted, that the assured 
above named shall take an inventory of the stock above described 
at least once a year, and shall also keep correct books of account 
in detail showing all purchases and sales of the same, and shall 
keep all inventories and books in a fireproof safe, or other place 
secure from fire in said store during the hours said store is closed 
for business, or-this policy shall be void.” 

The evidence showed that one of the plaintiffs met the man 
who represented himself to be the agent of the defendant at a 
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meeting of retail hardware merchants in Springfield, Mo., and 
that a few days thereafter this agent called on plaintiffs, who were 
partners in the general merchandise business at Willard, and 
sought to sell them a policy in his company. He arrived about 9 
o’clock in the morning and remained all day. Mr. Shook testified: 
“Q. State the conversation of the agent with reference to the 
question of complying with the iron-safe clause, and also whether 
or not he had any knowledge of the other policies, and whether 
or not you were complying with the provisions of the other 
policies with reference to the iron-safe clause? A. He asked me 
if we had other insurance and how much. I told him, and he asked 
to see the policies, and I told him we had no safe, that we kept 
our books in the desk, but we had our policies over at the bank, 
and I would get the policies. I got them and gave them to him, 
and he went over them. We were waiting on the trade. When I 
told him we had no safe he said, ‘That is all right; our company 
is not technical like those Eastern companies.’ He had been 
telling me about their company, some of the good things about 
them, and said, ‘Our company doesn’t deal in technicalities like 
these Eastern companies.’ He said, ‘We had a loss at some town 
where other companies were represented, and I happened to be 
there the same day.’ He said he was sent there to adjust the loss 
‘and the other companies went through a lot of “red tape,” and 
had the insured to get a lot of duplicate invoices,’ which took him 
weeks to produce, ‘and they went to every other business man in 
town and asked them what they thought about the situation, but 
I waited until they got through, and I took the man off to one 
side and talked to him and settled the loss and went on.’ Q. Did 
he look over your stock? A. Yes, sir. Q. Did he ask you about 
what you had—the amount? A. He did, and went on to say we 
needed more insurance. I told him our stock would invoice 
$10,000; that we knew nothing about the mutual insurance busi- 
ness, and he talked there for some time, spent the whole day 
looking through the stock, and stated that $2,600 more wouldn't 
be extravagant insurance, and we told him we didn’t want to pay 
insurance on more than we would be able to collect if we had a 
loss.” The evidence shows that plaintiffs finally agreed to take a 
policy for $2,600, and executed one of the applications the agent 
carried in his grip (the terms of which do not appear) and gave 
a check for $48 for the premium and delivered same to the agent. 
To whom this check was payable does not appear, and plaintiffs 
did not remember, but they said the agent told them how to make 
it. In a few days the policy was received through the mail and 
placed in the bank with the other policies. Plaintiffs did not know 
whether the agent signed the policy or not, and there is nothing 
in the abstract to enlighten the court on this question; nor does it 
appear who mailed the policy or from whence it came. As to the 
negotations for the insurance, Mr. Farmer testified: “Q. What 
was said about the safe and where you kept the policies? A. 
Shook says, ‘We haven’t any safe, and the policies are kept in 
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the bank across the street.’ He said, ‘All right,’ and then went 
ahead and told us a story about not being particular in making 
these settlements. We showed him where we had the books in 
the desk. Q. Did you make any inventory at all of the stock? Did 
you have an inventory? A. Yes, sir; it was taken in January, 
1909; that was an inventory of the entire stock. Q. Did you keep 
books of account? A. Yes, sir; showing our purchases and in- 
debtedness and credits and everything of that kind. Those books 
and inventory and everything were destroyed the night of the 
fire.” 

J. E. Leonard, a witness for the plaintiffs, testified that he was 
in the hardware business at Springfield, and was secretary of the 
Retail Hardware Association; that he thought the name of the 
agent who solicited this insurance was H. V. Mercer; that this 
agent made an address at the convention in Springfield in the 
interest of his company on the subject of mutual insurance. 

On December 28, 1909, at about 2 o’clock in the morning, 
plaintiffs suffered a total loss, and at once wired defendant, notify- 
ing it of the loss, and also wrote defendant two or three letters, 
receiving an answer, dated January 3, 1910, stating that the matter 
had been placed in the hands of the Western Adjustment Com- 
pany, of Kansas City, for adjustment. An adjuster, representing 
the adjustment company, soon arrived at Willard and asked plain- 
tiffs where their books were and they told him the books were 
destroyed by fire; he inquired if the other policies had been 
settled, and, upon being informed they had, said “that was all 
they could do that day, the rest could be settled by mail,” and 
went away. 

The evidence showed that plaintiffs settled with the other five 
companies as follows: 

Company. Insured. Paid. 
7Etna j 452 32 
National 195 
Hartford 541 
Hanover 391 
Phoenix 391 


$1,972 43 

At this rate, the appellant— its policy ‘being for $2, sail 
be entitled to settle for $1,017.80. 

Some time after the adjuster left, plaintiff received an offer 
of $1,017.80 as appellant’s proportional part of the loss (though 
the terms of this offer do not appear in the record) to which 
plaintiff replied: “This amount is not satisfactory with us. We 
took out this $2,600 policy to cover an addition we made to our 
business during the summer, and the adjusters of the other com- 
panies took our invoices of January 1, 1909, not taking into con- 
sideration the addition we made after this invoice was taken. 
We have duplicate invoices showing that we had $12,000 worth 
of goods on hand at the time of the fire, after deducting our sales 
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for that year. There is no justice in our settling with the H. M. 
Co. for anything like that. The H. M. Co. knew all about all the 
insurance we had, for they examined every policy, and looked 
over our stock, and suggested this amount themselves. We paid 
them their premium in full and we claim the full amount of the 
policy. We feel that we did not get fair treatment by the other 
companies, but that is no reason why we should not have fair 
treatment by the H. M. Co. If you want to settle with us please 
forward to us proofs of loss to be executed in proper form and 
we will do so on a basis of $2,600, the amount of the policy, 
that the Hardware Mutual Ins. Co. owes us.” . 

At the close of plaintiff's evidence the defendant offered and 
the court refused to give an instruction in the nature of a de- 
murrer to the evidence, and it is of this that defendant now com- 
plains. If the defendant offered any evidence at the trial it is not 
preserved for our consideration. 

It will be seen from the foregoing that there was evidence 
for the jury on the issue of waiver by the agent who solicited 
the insurance of the iron-safe clause appearing in the A®tna 
policy. This agent was not placed on the stand, and nothing 
whatever appears as to the extent of his authority. Plaintiffs 
testified they never saw him again. He may have been a high 
official in the company or an agent with very limited powers. 
There was no evidence that he was merely a soliciting agent. As 
is well known, in conducting the insurance business, the insurance 
company acts through general or special agents. There may be 
agents who have authority only to solicit insurance and submit 
applications to the company and who have no authority to make 
any contracts in its behalf not relating to the taking of the policy, 
or agents with full power to bind it. While in certain cases, the 
authority of an insurance agent may be limited by notice brought 
home to the insured, as, for instance, by an express limitation 
in the policy, restrictions and limitations of which the insured 
had no notice are not binding on him, but such a limitation is 
not notice to the insured of the agent’s want of power to bind 
his principal as to transactions before delivery of the policy. 
22 Cyc. 1430. The power of the agent whether general or special 
is determined by the nature of the business intrusted to him, 
and is prima facie coextensive with its requirements, and the 
company is therefore bound by the acts of the agent within the 
apparent scope of his authority. 22 Cyc. 1433; Herndon vs. 
Triple Alliance, 45 Mo. App. 426; Harrison vs. Railroad, 50 
Mo. App. 332. In this case the insurance company received the 
premium and issued its policy to the plaintiffs, and, by accepting 
the benefits of an act of an assumed agent, the company became 
bound by his acts as fully as though he had authority, and by 
accepting the premium and issuing a policy upon an application 
purporting to be taken by a person acting as its agent the company 
estops itself from denying such agency. The company, having 
retained the premium and issued the policy, it is chargeable with 
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any fraud or mistake of its agent, and is bound by any of his 
wrongful acts or misrepresentations while acting within the scope 
of his authority. 22 Cyc. 1435; Greer vs. Lafayette County 
Bank, 128 Mo. 559, 30 S. W. 319 

The evidence shows that plaintiffs acted in the utmost good 
faith, concealing nothing. They gave the agent to understand 
they were not complying with the iron-safe clause in the A<tna 
policy and did not intend to, and he gave them every assurance 
that it was not required by his company and accepted the prem- 
ium with that understanding. Whether the application which 
plaintiffs executed contained any provision on the subject we 
cannot say because it is not before us. No evidence as to its con- 
tents is set forth in the abstract, although, presumably, in the 
possession of the defendant. Nor does it appear by whom the 
policy was issued or delivered, or whether it was countersigned 
by the soliciting agent. Only certain clauses of the policy are 
inserted in the abstract, and we have no way of knowing whether 
the policy was issued by Mercer, the agent, or whether it was 
countersigned by him, or whether he was the writing agent for 
the defendant company. 

The facts of this case distinguish it clearly from those cases 
where the insured deals with the insurer through an agent with 
only special or restricted powers brought home to the insured at 
the time of the making of the contract. The respondents dealt 
with the agent, Mercer, as to the iron-safe clause, upon his ap- 
parent authority to bind or loose the company, and so far as the 
transaction was concerned the agent became to all interests and 
purposes the alter ego of the company. The appellant, by accept- 
ing the premium procured by its agent from the respondents, 
became bound by all the agreements and representations made by 
its agent to procure it. It could not receive the part favorable 
to it and reject the balance, but its ratification must cover the 
transaction in its totality— either “all in all or not at all.” So 
far as legal liability of the appellant is concerned, its subsequent 
ratification was equivalent to a previous authorization of its agent 
to make the agreements and representations that were made to 
the respondents as to waiving the iron-safe clause, and, having 
lain by till after the loss, the law will not then tolerate the re- 
pudiation of the contract. In this conection we quote the language 
of Mr. Justice Miller in the case of Insurance Co. vs. Wilkinson, 
13 Wall. 222, 20 L. Ed. 617: “The agents are stimulated by 
letters and instructions to activity in procuring contracts and the 
party who is in this manner induced to take out a policy, rarely 
sees or knows anything about the company or its officers by whom 
it is issued, but looks to and relies upon the agent who has per- 
suaded him to effect the insurance as the full and complete rep- 
resentative of the company, in all that is said or done in making 
the contract. Has he not a right to so regard him? It is quite 
true that the reports of judicial decisions are filled with the 
efforts of these companies, by their counsel, to establish the doc- 
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trine that they can do all this and yet limit their responsibility 
for the acts of these agents to the simple receipt of the premium 
and delivery of the policy, the argument being that, as to all other 
acts of the agent, he is the agent of the assured. * * * But to 
apply such a doctrine, in its full force to the system of selling 
policies through agents, which we have described, would be a 
snare and a delusion, leading, as it has done in numerous instances, 
to the grossest frauds, of which the insurance corporations re- 
ceive the benefits, and the parties supposing themselves insured 
are the victims. The tendency of the modern decisions in this 
country is steadily in the opposite direction. The powers of the 
agent are, prima facie, coextensive with the business intrusted to 
his care, and will not be narrowed by limitations not communi- 
cated to the person with whom he deals. * * * An insurance 
company, establishing a local agency, must be held responsible 
to the parties with whom they transact business for the acts and 
declarations of the agent, within the scope of his employment, 
as if they proceed from the principal.” 

Defendant in this case objected to all testimony regarding con- 
versations between plaintiffs and Mercer, the defendant’s agent, 
tending to show any agreement made by them anterior to the 
issuance of the policy that the inventory and iron-safe clause in 
the AZtna policy should not be obligatory. Agents of insurance 
companies, vested with authority to make contracts and to insure 
property, stand in the place of the company in dealing with 
applicants for policies, and may waive stipulations which purport 
to be essential to the validity of the contract. Rudd vs. Fire Ins. 
Co., 120 Mo. App., loc. cit. 11, 96 S. W. 237, and cases cited; 
Riley vs. Insurance Co., 117 Mo. App. 229, 92 S. W. 1147. 
According to these authorities, this rule prevails over a restriction 
in the policy prescribing a particular mode in which its terms 
may be waived or designating particular persons who alone have 
power to waive a term. Rudd vs. Fire Ins. Co., supra; United 
Zinc Companies vs. General Accident Assurance Corporation, 
144 Mo. App. 380, 128 S. W. 836. Whatever the condition of 
the law may be in other jurisdictions, the questions involved in 
this record and vital to the determination of the rights of the 
litigants under the decisions of this state have reached a stage 
of advanced crystallization. The law as to the liability of the in- 
surance company for the contract made by the soliciting agent 
with the insured as to the determining of risk is that the insurance 
company is bound by the acts of such agents, no matter what 
conditions and limitations may thereafter be inserted in the policy 
of insurance which is subsequently issued and received and re- 
tained by the insured. One of the reasons given for the relax- 
ation of the parol evidence rule in cases of forfeiture is that the 
insured should be allowed to show that the facts relied on to 
establish the forfeiture resulted from the fraud or mistake of 
the agent in the preparation of the application or policy. In other 
words, the company should not profit by its own wrong. In the 
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case of Aitna Live Stock Ins. Co. vs. Olmstead, 21 Mich. 246, 
4 Am. Rep. 483, the court said that it did not view the rights of 
the parties in any different light than if the agent were the insurer 
himself. The insurance business was done through agents almost 
exclusively, and the maxim “Qui facit per alium facit per se” 
applied with special force to their acts. These agents assumed 
to have and generally did have, much more intimate knowledge 
of the business than those with whom they dealt. They might 
also be presumed to fairly understand the requirements of their 
principals, and how properly and legally to fill up the blank 
applications and other papers with which their principals in- 
trusted them. The community in general did not assume to be 
familiar with these matters, and would not venture in any case 
to set up their own view of what was or was not the proper form 
of an application against the positive assertion of an expert. In 
Rissler vs. Ins. Co.,150 Mo. 366, 51 S. W. 755, the court said that 
the agent of an insurance company is presumed to be more in- 
timately acquainted with the business of insurance than those 
whom he solicited. The average man relied upon the knowledge 
and skill of the agent properly to prepare the application, and 
upon the authority which the agent assumed. He rightly con- 
sidered that, when the agent was told the facts, he knew which 
were material and which were not. Also, in the case of Franklin 
vs. Ins. Co., 42 Mo. 456, it was held that parties dealing with 
insurance agents were induced to rely upon them as having com- 
petent authority for the transaction of the whole business which 
they undertook. If the agent abused the confidence reposed in 
him by his employers, they must look to the agent. The law 
would protect the companies against frauds, misrepresentations, 
and breaches of warranty, but it would not lend its aid to support 
defenses found upon their own errors or omissions, when they 
had received the premium, delivered a complete and valid policy, 
and lain by without objection until a loss had happened; it would 
not help them to accomplish a fraud upon the insured. In the 
case of Bergeron vs. Ins. Co., 111 N. C. 45, 15 S. E. 883, it was 
held that the company was bound by the knowledge of its agent 
of facts relied upon to forfeit a policy, and that this ruling rested 
upon the principle that to permit the insurer to gather into its 
coffers premiums collected by one of its agents, and to continue 
to recognize the validity of the contract made through him until 
it became apparent that a loss had occurred, and then for the 
first time to repudiate the agency, would be to lend the sanction 
of law to a palpable fraud. Having accepted a premium to take 
the risk of indemnifying the insured against loss, it is incom- 
patible for the insurer to attach to the policy a condition that 
will from the beginning relieve him from the risk. 

If the soliciting agent has the authority to make a parol con- 
tract with the insured at the time such contract is made and pre- 
mium paid, and does make such a contract to eliminate from the 
policy the so-called iron-safe clause, such agreement is binding 
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upon the insurance company. If such agent, having made such 
a contract, has abused the confidence of his employer or violated 
his instructions, the insurance company must look to the agent 
for redress for any damages it has suffered and not to the in- 
sured. The evidence in this case authorized the court to submit 
the questions involved to the jury. There was evidence to sustain 
the plaintiffs’ claim, and the finding of the jury in their favor is 
binding upon an appellate court. 

The policy in this case contains the provision that in the event 
of a loss, if the insurer and insured differed as to the amount of 
the loss sustained, the amount should be ascertained by ap- 
praisers. ‘This being a total loss, and the adjustment company 
offering to. pay the sum of $1,017.80 as appellant’s proportional 
amount, no appraisement was necessary. The appellant and re- 
spondents did not disagree as to the amount of the loss. The 
five other companies had settled the claims against them for 
considerably less than the face of their policies, and appellant, 
in making this offer (the terms of which do not appear in this 
record) simply claimed the benefit of the settlement made by the 
other insurance companies. The law is well established that 
failure to appraise is only available as a defense when the parties 
disagree as to the amount of the loss. If the company wholly 
denied liability, or put its refusal to pay on other grounds which 
were inconsistent with the purpose to insist on an appraisement, 
such conduct would waive the appraisement. Gragg vs. Insurance 
Co., 132 Mo. App. 405, 111 S. W. 1184; Ball vs. Insurance Co., 
129 Mo. App. 34, 107 S. W. 1097. We think under the evidence 
the appellant waived the clause as to appraisement, the offer 
being a virtual admission of the amount of plaintiffs’ loss, but 
a claim that appellant was entitled to the benefit of the settlement 
which the insured had made with the other companies, and it 
accordingly offered the sum of $1,017.80 as its pro rata share. 
Plaintiffs replied, “This amount is not satisfactory with us.” 
There is an entire absence of any evidence tending to show a dis- 
agreement as to the amount of loss plaintiffs had sustained. 

Instruction No. 1 given by the trial court for the plaintiffs is 
as follows: “If you find and believe from a preponderance or 
greater weight of the evidence that the property described in the 
policy of insurance was destroyed by fire on the 28th of De- 
cember, 1909, at Willard, Greene County, Missouri, and that said 
property so destroyed was at the time contained in the building 
mentioned in said policy of insurance, and if, you further find that 
plaintiffs, W. E. Shook and Karl Farmer, were partners and the 
owners of said property at the time of the delivery of said policy 
and loss of said goods, and if you find that at the time of the 
application for said policy the duly authorized soliciting agent of 
defendant knew that there was other insurance on said property, 
and that he examined the other policies of said insurance and 
knew at the time the plaintiffs were not complying with the iron- 
safe clause mentioned in said other policies, and knew that plain- 
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tiffs were keeping their books of account and inventories in said 
store in a drawer of a desk therein, and if you find that said agent 
knew that the plaintiffs had not and did not intend to comply 
with the provisions of said iron-safe clause mentioned in said 
other policies, and with such knowledge agreed that said provision 
would not be required by defendant, then you will find said pro- 
vision was waived by the defendant and its duly authorized agent. 
And if you find that plaintiffs kept books of account in detail 
showing all purchases and sales of the stock of goods described 
in said policy, and that an inventory of said stock by plaintiffs 
was taken within a year prior to the delivery of said policy, and 
that said books of account and inventory were destroyed by fire, 
and if you further find that after said loss the duly appointed 
adjusting agent of defendant visited the scene of said fire, and 
with a full knowledge of all the facts and circumstances sur- 
rounding the alleged insurance and loss of said goods agreed 
that the loss would be settled, and if you further find that the 
defendant thereafter agreed that the said loss would be satis- 
factorily and equitably settled, and if you further find that no 
disagreement arose between the said parties, plaintiffs and de- 
fendant, as to the amount of said loss, and that no request for an 
appraisal thereof was requested by the defendant, and if you 
further find that the defendant was notified within the time re- 
quired in said policy of said loss and failed to furnish blank 
form for said proof or loss to plaintiffs, then you will find the 
issues for the plaintiff.” 

The clause in the above instruction which we have written in 
italics is objected to by the appellant on the ground that there 
was no evidence authorizing its submission to the jury. We find 
that the adjuster in fact made no such agreement or statement, 
but that prior to his arrival the appellant wrote respondents a 
letter advising them that the matter had been placed in the hands 
of the Western Adjustment Company “who will call on you at 
once and we trust they will fix you up to your satisfaction.” The 
manifest object of the clause in the instruction referred to was 
to show the facts under which the jury would be authorized to 
infer a waiver. Under the view we have taken, the question of 
waiver after the loss is wholly immaterial to any issue in this 
case; and while the clause in the instruction, not being based 
upon the evidence in the case, undoubtedly is subject to criticism, 
it is wholly immaterial, and, following the injunction of the stat- 
ute, in such case, is not such error as to work a reversal of the 
judgment. 

From a full examination of the evidence and instructions in 
this case, we are satisfied that the finding of the jury was for the 
right party and that their verdict represents justice and right. 
We find no material error in the record and the judgment is 
accordingly affirmed. All concur. 





Hocking vs. British America Assur. Co. 


SUPREME COURT OF WASHINGTON. 


HOCKING 
US. 
BRITISH AMERICA ASSUR. CO. or Toronto, CANapa.* 


FIRE INSURANCE — CONSTRUCTION OF POLICY — EXEMP- 
TIONS FROM LIABILITY. 


In a provision of a fire policy that the company shall not be liable for loss 
“caused directly or indirectly from invasion insurrection, riot, civil 
war, or commotion, or military or usurped power, or by order of any 

civil authority or by theft,” the word “indirectly” covers all the causes 
of loss mentioned, and will exempt the company from liability where 
the loss occurred indirectly by order of any civil authorities, as well 
as where it resulted directly therefrom. 


[For other cases, see Insurance, Dec. Dig. § 421.] 


FIRE INSURANCE — CONSTRUCTION OF POLICY — REASON- 
ABLE CONSTRUCTION. 


Fire insurance policies, as other contracts, should be reasonably inter- 
preted in accord with the apparent object and intention of the parties. 


[For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.] 


FIRE INSURANCE— CAUSE OF FIRE. 

Where the fire resulted from the fumigation of the insured house against 
smallpox by order of the city board of health, its order directing the 
fumigation of the house was the preponderating or producing cause 
of the fire, and not the negligence of the health officer in fumigating. 


(For other cases, see Insurance, Dec. Dig. § 427.] 


CAUSE OF LOSS—*PROXIMATE CAUSE.” 


The proximate cause of a fire is the efficient cause which puts the other 
causes into motion. 


[For other cases, see Insurance, Cent. Dig. § 1139; Dec. Dig. § 427.] 


Department 1. Appeal from Superior Court, King County ; 
Boyd J. Tallman, Judge. 

Action by, E. Hocking, as administrator of H. E. Dean, de- 
ceased, against the British America Assurance Company of To- 
ronto, Canada. From a judgment of nonsuit, plaintiff appeals. 
Affirmed. 


WaxTeR A. KEENE, for Appellant. 
GRANGER & CLARKE, for Respondent. 
GoseE, J. 
This is an action upon a policy of insurance for $1,000 issued 
by the defendant to the plaintiff’s intestate, insuring him for the 
term of three years from the 21st day of November, 1906, against 
all direct loss or damage by fire to a certain building occupied by 





. Decision rendered, Feb. 4, 1911. 113 Pac. Rep. 259. 





800 Insurance Law Journal Vol. 40. [Apr., 1911. 


the insured as a residence and situated at Hot Springs Station, 
in King County. On the 25th day of June, 1908, and within the 
life of the policy, the building Was totally destroyed by fire. The 
policy of insurance contains this clause: ‘The company shall not 
be liable for loss caused directly or indirectly by invasion, in- 
-surrection, riot, civil war, or commotion, or military or usurped 
power, or by order of any civil authority or by theft.” The de- 
fendant claims that the Clause quoted exempts it from liability. 
It bases its exemption upon the following facts: The insured 
died of smallpox the day preceding the fire, and was removed 
from the house for burial about one hour before the fire occurred. 
The fire resulted from a fumigation of the house ordered by the 
board of health. At the close of plaintiff’s testimony, a judgment 
of nonsuit was entered. The plaintiff has appealed. 

The appellant first contends that the word “indirectly” has 
reference only to the causes preceding the phrase “or by order of 
any civil authority”; that this is made plain by the use of the 
word “by” in the phrase last quoted, and that the exemption in 
that clause is available only in case of loss occurring “directly” 
by order of some civil authority. It is also said that the clause 
“or by theft” gives support to this view. We think that such a 
construction would do violence to the language which the parties 
have seen fit to use, and that it would be also a strained and un- 
natural interpretation of their meaning. As was said in Insurance 
Co. vs. Boon, 95 U. S. 117, 24 L. Ed. 395: “Policies of insurance, 
like other contracts, must receive a reasonable interpretation con- 
sonant with the apparent object and plain intent of the parties. 
This is entirely consistent with the rule that ambiguities should 
be construed most strongly against the underwriters, and most 
favorably to the assured.” 

It is also contended that the proximate cause of the fire was 
the negligence of the health officer, and that the fire was not even 
the indirect result of the order of the board. It is argued that 
the exemption was only intended to apply to a case where the 
property is destroyed by some direct act of the civil authority 
to prevent the spread of fire or disease or such like. We think 
the contention is not sound. Putting aside refined distinctions, 
t is obvious that the preponderating or producing cause of the 
fire was the order of the board of health directing its inferior 
officers to fumigate the house. The civil authority put its own 
agency into operation, and the fire was the indirect result. There 
was no intervening cause. The proximate cause is the efficient 
cause, the one which puts the other causes into motion. Conner 
vs. Manchester Assur. Co., 130 Fed. 743, 65 C. C. A. 127, 70 L. 
R. A. 106, is in point. In that case the defendant had insured a 
crop of grain for the plaintiff against loss or damage by fire. By 
order of the board of supervisors of the county in which the 
insured property was situate, a fire was started in the grass 
upon certain pasture land at a point three or four miles distant 
from the land upon which the plaintiff's grain was situated for 
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the purpose of destroying grasshoppers and averting the disaster 
which their presence threatened. The fire got beyond control, 
spread to the plaintiffs’ land, and burned their grain. The policy 
contained a clause identical with the one under consideration. 
In applying it to the facts in the case, the court said: “The facts 
that the loss was the result of a fire started on other property, 
and that the property of the plaintiff in error was not ordered 
to be burned, do not render the exemptions of the policy in- 
applicable. There was but one fire. It was ordered by civil 
authority. It indirectly caused the loss, and there was no inter- 
vening cause’—citing Insurance Co. vs. Boon, 95 U. S. 117, 24 
L.. Ed. 395; Grand Trunk R. R. Co. vs. Richardson, g1 U. S. 
454, 23 L. Ed. 356. See also, Barton vs. Home Ins. Co., 42 Mo. 
156, 97 Am. Dec. 329. The case of Insurance Co. vs. Boon, 
supra, contains an exhaustive discussion of the principles applic- 
able in stipulations like the one under consideration, and sup- 
ports the view announced in the text. 

The appellant relies upon the case of Commercial Union Assur. 
Co. vs. Pacific Union Club, 169 Fed. 776, 95 C. C. A. 242. In 
that case it was not denied that the insured property was totally 
destroyed by fire. The policy, however, provided that the com- 
pany should not be liable “for loss caused directly or indirectly 
by earthquake.’ Under this clause it was contended that the 
loss would have been prevented by the use of the water supply 
of the city had not its use been prevented by the breaking of the 
water main by an earthquake shock occurring the day preceding 
the fire, and that the earthquake, and not the fire, was the proxi-- 
mate cause of the loss. In answering this argument the court 
said: “What did the parties mean by this express language of 
their contract? Is it at all reasonable to suppose that, when the 
company stipulated for exemption for loss by fire ‘caused direct- 
ly or indirectly by earthquake,’ it meant that it should not be 
liable for any loss or damage by fire which could be prevented 
by the use of the water supply of the city in the event its use be pre- 
vented by the breaking of the water mains by an earthquake 
shock or shocks? As well might it also be said that the com- 
pany meant that it should not be liable for any loss or damage 
by fire which could be prevented by the use of the fire department. 
of the city of San Francisco in the event its use be prevented by 
the destruction of its apparatus, or the killing or disabling of its. 
men or horses by an earthquake shock or shocks.” 

Other interesting questions are presented by the record, but 
the view we have taken of the exemption clause makes it un- 
necessary to consider them. 

The judgment is affirmed. 

Dunbar, C. J., and Mount, Parker, and Fullerton, JJ., concur. 
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COURT OF CIVIL APPEALS OF TEXAS. 


WILLIAMSBURGH CITY FIRE INS. CO. 
US. 
WEEKS DRUG CO.* 


FIRE INSURANCE—INCREASE OF HAZARD. 

A single effort by an unknown person to set fire to a building in which 
insured property was situated is not within a stipulation in the policy 
that it shall be void if the hazard be increased by any means within 
the control or knowledge of insured, and the failure of insured to 
inform insurer of the effort or to take steps to prevent its repetition 
does not defeat a recovery for a loss by an incendiary fire. 

[For other cases, see Insurance, Cent. Dig. $$ 847-855; Dec. Dig. § 333.] 


FIRE INSURANCE—AMOUNT OF RECOVERY. 

A fire policy stipulated that insurer should not be liable for more than 
three-fourths of the actual cash value of each item of property covered 
by the policy. The agent who wrote the policy knew that insured was 
a lessee, but thought that he had title to partitions, doors, and windows 
in the building which in fact belonged to the lessor. Held, that in- 
sured, in case of a loss, could not recover the rental value of the 
property, or of office rooms formed by such partitions, doors, and 
windows. 


{For other cases, see Insurance, Dec. Dig. § 503.] 


Error from District Court, Nacogdoches County; James I. 
Perkins, Judge. 

Action by the Weeks Drug Company against the Williams- 
burgh City Fire Insurance Company. There was a judgment for 
plaintiff, and defendant brings error. Conditionally affirmed. 

See, also, 132 S. W. 121. 


June C. Harris, Wa. THompson, and G. S. Wricut, for 
Plaintiff in Error. 
S. W. Broun? and Kinc & Stronc, for Defendant in Error. 


Pieasants, C. J. 

This is a suit by the Weeks Drug Company to recover upon a 
fire insurance policy in the sum of $1,000 issued by plaintiff in 
error and covering the furniture and fixtures in the drug store 
of the drug company, and also the partitions, doors, and windows 
in the second story of the building occupied by said company in 
the city of Nacogdoches. The policy was issued on April 1, 1907, 
and insured the property for one year. The property was de- 
stroyed by fire on January 3, 1908. 

In addition to a general denial and other special pleas, the de- 
fendant in the court below pleaded that the policy had become 


* Decision rendered, Jan. 20, 1911. 133 Ss. W. Rep. “1097. 





Fire.] Williamsburgh City Fire Ins. Co. vs. Weeks Drug Co. 803 


void before the loss occurred under the following provisions of 
the contract of insurance, viz.: “The entire policy shall be void 
if the hazard be increased by any means within the control or 
knowledge of the insured.” The facts upon which this plea is 
based are as follows: The property was destroyed by a fire 
started by an unknown incendiary. The undisputed evidence 
shows that on December 30th next preceding the date of said 
fire an unsuccessful attempt was made, by an unknown incen- 
diary, to set fire to the building in which the insured property 
was situated, and this attempt was made known to the president 
of the plaintiff drug company on the night it occurred and shortly 
after it was discovered. The plaintiff drug company did not 
inform the insurance company of said attempt to set fire to the 
building, and took no steps to prevent its repetition. The trial 
court ignored this defense, and instructed the jury that the only 
issue for their determination was the value of the property de- 
stroyed. 

This charge is complained of by the first assignment of error. 
This court was of opinion that the assignment should be sus- 
tained, and the judgment of the trial court reversed and judg- 
ment rendered for plaintiff in error; but because of the holding 
of the Court of Civil Appeals for the Fourth District, upon these 
identical facts, that the question of whether the previous attempt 
to burn the building was such an increase in the hazard as would 
render the policy void under the provisions before quoted was 
a question of fact for the jury (Insurance Co. vs. Drug Co., 118 
S. W. 1087), we certified the question to the Supreme Court. 
In answering the question the Supreme Court holds that the in- 
creased hazard shown by the facts before stated was not the kind 
of hazard intended-or contemplated by the provisions of the 
policy before set out. The question is fully discussed in the opin- 
ion of the Supreme Court above mentioned, which will be found 
in 132 S. W. 121. It follows from this opinion that the assign- 
ment is without merit, and must be overruled. 

The second assignment of error complains of the charge of the 
court by which the jury are instructed that the plaintiff was en- 
titled to recover the rental value of the partitions, doors, and 
windows mentioned in the policy for the time covered by plain- 
tiff’s lease on the building, and the third assignment complains 
of the ruling of the court in admitting in evidence the testimony 
of the witness E. N. Weeks as to the rental value of the office 
rooms in the second story of the building, which office rooms 
were formed in part by the partitions, doors, and windows re- 
ferred to in the policy. The partitions, doors, and windows were 
not placed in the building under such agreement with the land- 
lord, or under such circumstances as would preserve any title or 
ownership therein in plaintiff, who was lessee of the building, 
and it is conceded that plaintiff is not entitled to recover the 
value of said articles. 

The policy contained the following provision: “It is under- 
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stood and agreed to be a condition of this insurance that, in the 
event of loss or damage by fire to the property insured under 
this policy, this company shall not be liable for an amount 
greater than three-fourths of the actual cash value of each item 
of property insured by this policy (not exceeding the amount in- 
sured on each such item) at the time immediately preceding 
such loss or damage; and in the event of additional insurance— 
if any is permitted thereon—then this company shall be liable for 
its proportion only of three-fourths of such cash value of each 
item insured at tlte time of the fire, not exceeding the amount in- 
sured on each such item.” The evidence shows that the agent of 
the company who wrote the policy knew the facts in regard to 
said partitions, doors, and windows, but thought that the facts 
showed title to said property in the plaintiff. 

It is contended by defendant in error that under the rule an- 
nounced in Insurance Co. vs. Wingfield, 32 Texas. Civ. App. 194, 
73S. W. 847, upon the facts above shown the policy should be 
held to cover the rental value of the partitions, doors, and win- 
dows. The provisions of the policy are plain and unambiguous, 
and in the event of loss the plaintiff could only recover three- 
fourths of the actual cash value of each item of property in- 
sured. The fact that plaintiff and the agent of the insurance 
company were mistaken as to the ownership of the property 
would not entitle plaintiff to recover its rental value. In the 
case cited the parties to the contract of insurance knew that the 
insured only had a right of possession in the house insured so 
long as he chose to occupy it, and it was held in effect that in 
insuring the house the company intended to insure the life estate 
or possessory right of the assured, and he was therefore allowed 
to recover the value of such life estate. It cannot be said from 
the facts of this case that the parties intended to insure the rental 
value of the property, but their manifest intention was to in- 
sure the value of the property itself. If it could be held other- 
wise, plaintiff was clearly not entitled to recover the rental value 
of the office rooms formed by the partitions, doors, and windows 
mentioned in the policy. The floors, roofs, and outer walls of 
the building formed the main part of these offices, and plaintiff 
claimed no interest in those portions of the building. He might 
“have insured his leasehold interest in the building, but such in- 
terest is clearly not covered by the policy. We think this assign- 
ment should be sustained. 

The fourth assignment complains of the verdict of the jury 
as excessive in amount. Except as to the item claimed as the 
value of the partitions, doors, and windows:mentioned in the 
policy, this assignment is without merit. The amount plaintiff 
might have recovered under the evidence and charge of the court 
as the rental value of the partitions, doors, and windows was 
$177. Unless plaintiff will within 15 days remit this much of 
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the amount recovered, the judgment of the court below will be 
reversed, and the cause remanded. If said amount is remitted, 
the judgment will be affirmed. 


——---@+@-— — -- 


SUPREME COURT OF NEBRASKA. 


AMERICAN FIRE INS. CO. oF PHILADELPHIA. 
US. 
HOWELL (No. 16,289).* 
COMPENSATION OF AGENT 


An insurance agent, who retained a stipulated compensation, and whose 
agency was terminated by his principal within a year, in strict con- 
formity with the terms of his employment, he/d not entitled to an ad- 
ditional contingent commission, the right to which depended upon the 
agency continuing for a year and on the collection of a larger amount 
of premiums than those collected. 


[For other cases, see Insurance, Dec. Dig. § 84.] 


Appeal from District Court, Douglas County; Day, Judge. 

Action by the American Fire Ins. Co. of Philadelphia against 
Edward E. Howell. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


W. H. HerpMan, for Appellant. 

Joun P. BREEN, for Appellee. 

Rose, J. 

The subject of controversy is the amount of commissions due 
defendant for writing insurance and collecting premiums as 
plaintiff’s agent at Omaha from June 20, 1905, to April 20, 1906. 
Plaintiff sued defendant for $458.42, an alleged balance due for 
premiums after deducting the agent’s stipulated commissions. 
Defendant pleaded a counterclaim of $399.57, based on an addi- 
tional contingent commission, authorized, as he alleges, by the 
terms of his agency. A demurer to the answer was sustained. 
Defendant refused to plead further, and judgment was rendered 
against him for the full amount of plaintiff’s claim. Defendant 
has appealed. 

After allowing defendant a commission of 30 per cent of the 
premiums on risks of one class and a commission of 15 per cent 
of the premiums on risks of another class, which he in fact re- 
ceived, the contract of employment provides: “It is further 
agreed an additional contingent commission of 10 per cent will 
be paid on the net results of the business at the end of each con- 


* Decision rendered, Feb. 15, 1911. 129 ... W. Rep. 991. Syllabus by the Court. 
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tingent year from date, the said contingent commission to be 
computed by deducting from the net premiums written and re- 
mitted to the company the amount of losses paid on risks now in 
force on the books of the company at this agency, and on all 
risks hereafter written by the agent, together with all local agency 
expenses, including state and local taxes and licenses. It is 
understood and agreed that, if the agency should be terminated 
by resignation or otherwise (the right of resignation or removal 
at any time is recognized by both parties), before the end of any 
contingent year, the agent is to receive no contingent commission 
for the part of the year expired at the termination of the agen- 
cy, and that this contingent agreement does not extend beyond 
the termination of the agency. It is further provided and agreed 
that when, at the end of any contingent period, there shall remain 
any unsettled losses in the agency, the computation and payment 
of the contingent fees shall bé deferred until such losses shall 
have been determined. It is further understood and agreed that 
the 10 per cent contingent commission shall not be earned and 
payable unless the net premiums on desirable business according 
to the rules and prohibitions of the company shall equal or ex- 
ceed the sum of $7,500 during any one contingent period.” 

The pleadings disclose the following facts: Defendant had an 
established insurance agency and controlled a larger number of 
valuable risks. With reference to a portion of this business the 
contract was made. Defendant was induced to accept the agency 
by reason of the contingent commission. Owing to the earth- 
quake disaster at San Francisco, plaintiff was compelled to rein- 
sure its risks in another company and go out of business. In less 
than a year after the agency was established it was terminated by 
a peremptory telegram from plaintiff, when the net result of 
defendant’s business in premiums under his agency was $3,995.71. 
Ten per cent of this sum, as a contingent commission in addition 
to the other commissions mentioned, is the amount of defendant’s 
counterclaim. Was it properly disallowed by the trial court in 
sustaining the demurrer to the answer? ‘This is the question 
presented. Defendant urges three propositions: ‘“(1) That 
the agency contract by its terms was to continue for a fixed and 
definite period of one year at least. (2) That the agency con- 
tract contains no provision authorizing the principal to terminate 
said contract without cause on the part of the agent prior to the 
expiration of such period of one year. (3) That by terminating 
said agency agreement the appellee breached and violated his con- 
tract with the appellant, and is liable therefor to the appellant 
in damages.” 

This reasoning cannot be adopted, because it asserts proposi- 
tions not found in the contract. The only provisions for a defi- 
nite period of one year relate to the “contingent year,” which is 
made a basis for computing the contingent commission. The 
right of either party to terminate the contract at any time is re- 
cognized in specific terms. It is definitely stated that, if the 
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agency should be terminated before the end of the contingent 
year, the agent shall receive “no contingent commission for the 
part of the year expired at the termination of the agency, and 
that this contingent agreement does not extend beyond the ter- 
mination of the agency.” Plaintiff terminated the contract, in 
strict compliance with its own terms, before any right to the 
contingent commission arose. There was no breach of the con- 
tract for which plaintiff is liable in damages, and, when termin- 
ated according to its own terms in the manner disclosed, it did not 
require payment of the contingent commission. 
The trial court so held, and the judgment is affirmed. 


APPELLATE COURT OF INDIANA. 
Division No. 1. 


SW:iNG 
Us. 


MARION PULP CO. (No. 6,909) .* 


VALIDITY OF CONTRACT—LAWS GOVERNING. 


Where fire policies were mailed from another state to insured in Indiana, 
with a request that they be returned by a certain date if found to be 
unsatisfactory, insured’s retention of them beyond that time, or mailing 
an acceptance, constituted an acceptance of the terms and completed 
the contracts, making them subject to the laws of Indiana. 


[For other cases, see Insurance, Cent. Dig. §§ 173-175, 219-230; Dec. Dig. 
§§ 125, 136.] 


Appeal from Superior Court, Grant County; P. H. Elliott, 
Judge. 

Action by James B. Swing against the Marion Pulp Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


Topp & Raucu and P. A. REEcE, for Appellant. 
St. JoHn, CHARLES & GEMMELL, for Appellee. 


Myers, C. J. 

James B. Swing, as trustee for the creditors of the Union 
Mutual Fire Insurance Company of Cincinnati, Ohio, brought 
this action against the Marion Pulp Company, as a policy holder 
in said company, to recover an assessment alleged to be due and 
unpaid. The complaint, in substance, shows that the Union Mut- 
ual Fire Insurance Company of Cincinnati, Ohio, hereafter re- 
ferred to as the “company,” on December 18, 1890, was disin- 


* Decision rendered, Feb. 22, 1911. 93 N. E. Rep. 1004. 
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corporated by a decree entered by the Supreme Court of Ohio, 
and on June 11, 1901, by a decree of that court defendant was 
assessed $290.80; that said company was a mutual fire insurance 
company incorporated under the laws of Ohio; that, at the time 
the policies to the defendant were issued, said laws in force pro- 
vided that every person, who effects insurance in a mutual com- 
pany and continues to be insured, shall thereby become a member 
of the company during the period of insurance, and shall be bound 
to pay for losses and such necessary expenses as accrue in and to 
the company, in proportion to the original amount of his deposit 
note or contingent liability, and fixing such contingent liability at 
not less than three nor more than five annual cash premiums as 
written in the policy; that, by reason of said policies held by the 
defendant, it incurred a contingent liability of five times the 
amount of its annual premium. ‘The defendant answered in 
four paragraphs: First, general denial; second, it is admitted 
that the defendant contracted with said company for the policies 
named in the complaint; that said policies were issued by said 
company to the defendant. But in substance it is averred that at 
the time said contracts of insurance were entered into, and at the 
time of the final dissolution of said company, and at the time 
plaintiff was appointed as trustee to wind up its affairs, it was a 
foreign insurance company organized under the laws of the state 
of Ohio, and during all of that time, and continuously thereafter, 
the defendant has been and is now a resident of Grant County, in 
the state of Indiana; that said property named in said policies of 
insurance is located in Grant County, Ind. ; that said contracts were 
made and said policies delivered to the defendants in said county 
and state; that, at the time said contracts were made and delivered 
to the defendant, said company had not complied with the laws of 
the state of Indiana relating to foreign insurance companies doing 
business in this state, nor has said insurance company at any 
time since the making of said contracts and the issuing and deliv- 
ering of said policies complied with said laws of Indiana, where- 
fore said contracts are null and void. The third and fourth 
paragraphs averred that plaintiff’s cause of action did not accrue 
in six and ten years, respectively. The plaintiff, for reply to the 
affirmative paragraphs of answer, admitted that at the time the 
policies referred to in the answer were issued, and thereafter 
until the date of dissolution and ouster of the company, it was a 
foreign insurance company incorporated under the laws of the 
state of Ohio, having its home office at Cincinnati; that the de- 
fendant was at all times and still is a resident of Indiana; that, at 
the time said contracts of insurance were made, issued, and 
delivered to said defendant, said insurance company had not com- 
plied with the laws of Indiana, and had not, and never has, ob- 
tained a certificate from the auditor of state granting it authority . 
to do business within the state of Indiana; and denies each and 
every allegation of said answer not specifically admitted. The 
issues thus formed were submitted to the court for trial, resulting 
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in a finding and judgment in favor of the defendant and against 
the plaintiff. Appellant's motion for a new trial was overruled, 
and this ruling is assigned as error. In support of said motion, 
it is insisted that the judgment of the court below is contrary to 
law and against the evidence adduced in the case. 

From the evidence, in addition to the facts admitted in the 
pleadings, it appears that the property said to have been insured 
was situated in Grant County, Ind. ; that an agent of said company 
at the city of Marion solicited and received from appellee an ap- 
plication for insurance from said company, covering said prop- 
erty; that said agent delivered said application to said company 
at its home office, in Cincinnati, Ohio, and, upon which applica- 
tion, policies of insurance were thereafter issued by said company, 
and through the medium of the United States mail were by said 
company sent to the appellee, at Marion, Ind. ; that accompanying 
each of said policies was a letter signed by the secretary of the 
company addressed to appellee, requesting the latter to return the 
policies on or before the 25th of the month in case the terms on 
which they were sent were not satisfactory; that said company 
was a foreign insurance company organized under the laws of the 
state of Ohio; that on December 18, 1890, the Supreme Court of 
the state of Ohio ordered and decreed that said company be 
ousted and excluded from being a corporation, and from further 
exercising or using the franchises, privileges, and power of a 
corporation, and appointed appellant trustee of the creditors and 
stockholders of said company; that said Swing accepted said ap- 
pointment, qualified, and entered upon the duties of his said trust; 
that on June 16, 1891, in an ex parte proceeding, the assessment 
here in question was ordered by said Supreme Court on the basis 
of five times the cash premium stated in the contracts. 

Appellant insists that, under the evidence, the contracts were 
made in Ohio and governed by the laws of that state, while ap- 
pellee contends that they were made in Indiana. All must agree 
that: “The law in regard to the making of contracts by mail is 
that, when a letter containing a proposition is forwarded by mail 
to be accepted or declined in like manner, if the person to whom 
it is addressed unconditionally accepts the proposition by letter, 
and mails it to the person from whom the proposition came, the® 
contract is complete as soon as the letter of acceptance is deposited 
in the mail. Parson on Contracts (7th Ed.) star page 484.” 
Horton vs. Insurance Co., 151 Mo. 604, 619, 52 S. W. 356; Equit- 
able Life Assurance Society vs. Perkins, 41 Ind. App. 183, 80 N. 
E. 682. 

Appellant omits to take into consideration the fact that the con- 
tracts were sent to appellee conditionally ; that is to say, it had the 
privilege of returning them to the company within a specified 
time in case the terms on which they were sent were not satisfact- 
ory, and thus end the negotiations. While the company may 
have unconditionally accepted appellee’s application, it is certain 
that the contracts were not completed until the latter’s acceptance. 
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Appellee, at Marion, Ind., received the contracts and retained 
them beyond the time allowed for their return. Its failure to 
take advantage of its option in this respect was in effect an act 
of acceptance, and the last act necessary to complete the contracts. 
Whether appellee’s acceptance was in writing, mailed to the com- 
pany, or the time within which the contracts might have been 
returned was allowed to pass, either intentionally or unintention- 
ally, can make no difference, for in either event it was a proposi- 
tion or offer to appellee acted upon in Indiana, and, being the 
final act of the parties, such contracts will be regarded as made 
in Indiana. Equitable Life Assurance Society vs. Perkins, supra. 

The Court below evidently found that the contracts were made 
in this state, and, as there is evidence in the record from which 
such finding might be inferred, the judgment for want of evi- 
dence in this particular will not be disturbed. 

Our conclusion as to the place where the contracts were made 
brings this case within the principles announced by this court in 
the case of Swing, Trustee, vs. Wellington, 44 Ind. App. 455, 890 
N. E. 514; and, on the authorities of that case, the judgment in 
this case is affirmed. 


COURT OF APPEALS OF MARYLAND. 


GERMAN UNION FIRE INS. CO. or BALTIMoRE 
VS. 
COHEN.* 


AVOIDANCE FOR MISREPRESENTATION—MATTERS RELAT- 
ING TO PROPERTY OF INSURED—FURNITURE CLAUSE. 


Where a fire insurance company attached an ordinary household furni- 
ture clause to a policy, there was no misrepresentation on the part of 
the insured, thought he did not have articles mentioned in the clause, 
or, having them, had no insurable interest therein, for that clause is 

¢ attached to such policies for the convenience of the insurer, regard- 
less of whether the insured has all the articles enumerated. 


(For other cases, see Insurance Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


CONTRACT—WIFE’S CLOTHING. 


Where “wearing apparel of the family” is covered by a clause in a fire 
insurance policy issued to a husband, the insurer may not claim that 
he has no insurable interest in his wife’s clothing. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 
AVOIDANCE ON POLICY FOR MISREPRESENTATION—FALSE 
SWEARING. 


As false swearing to avoid a fire insurance policy must not only be false, 
but must be willful and with intent to defraud, a proof of loss by the 


” 





* Decision rendered, Nov. 30, 1910. 78 Atl. Rep. 911. 
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insured, acknowledged before a notary, which included as his own 
his wife’s clothing and sewing machine, was not false swearing, 
where he made the statement under the impression that his wife be- 
longed to him, and that he owned her possessions, and willingly ad- 
mitted this on cross-examination, and it in no way appeared that he 
intended to defraud the company, or that they were defrauded. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Appeal from Baltimore Court of Common Pleas; Chas. W. 
Henisler, Judge. 

Action by Isidor Cohen against the German Union Fire In- 
surance Company of Baltimore. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
Burke, Thomas, Pattison, and Urner, JJ. 


GrorcE A. Fincn, for Appellant. 

MYER RosENBUSH, for Appellee. 

PaTTIson, J. 

A motion to dismiss this appeal has been filed in this case 
upon the ground that the cost of printing the transcript of the 
record were not paid by the appellant or his counsel within the 
10 days from the receipt of the notice from the clerk of this court, 
stating the amount for printing the same, as provided by rule 34 
of this court. A failure to comply with said rule does not author- 
ize the dismissal of the appeal for such default. Havre de Grace 
vs. Fletcher, 112 Md. 563, 77 Atl. 114. The motion to dismiss, 
therefore, must be overruled. 

This action was brought by the appellee against the appellant 
company, upon a policy of insurance, to recover for loss and dam- 
age by fire to certain property alleged by the appellee to have been 
covered by said policy of insurance. 

The appellee, on the 14th day of December, 1908, took out, 
with the German Union Fire Insurance Company, the appellant, 
a policy of insurance for $500 covering certain household fur- 
niture and effects at the time in the house then occupied by the 
appellee as a residence at 206 South Eden street, Baltimore, Md. 
This policy contained what is known as the Household Furniture 
Form, which is as follows: “$500. On household furniture, 
useful and ornamental, beds, bedding, linen, wearing apparel of 
family, printed books, pictures, paintings, engravings and their 
frames (value on said pictures, paintings engravings and their 
frames, in case of loss, not to exceed cost). Musical instruments, 
plate and plated ware, china, glass and crockery ware, watches 
and jewelry in use, sewing machines, fuel, and family stores, 
while contained in the three story, tin roof, brick dwelling, situate 
No. 206 South Eden street, Baltimore, Md.” On the 4th day of 
July, 1909, this property, while then in the house on Eden street 
occupied by the appellee, was destroyed or damaged by fire, and 
on the 17th day of July following, the appellee, through his at- 
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torneys, wrote the company, inclosing them a proof of loss, at the 
same time offering to furnish such other and additional data that 
might be required of him, in his power to furnish. Demand was 
made by the insured upon the company for the payment of the 
loss and damage sustained by the appellee by reason of such fire, 
but the appellant company refused to pay the claim, and based 
their refusal solely upon the alleged fact that the property at the 
time of the destruction or damage by fire was not located in the 
place mentioned in the policy of insurance, but had been removed 
therefrom without notice to or the approval of the company. It 
was for this reason, and for this reason alone, as disclosed by the 
evidence, that the appellant company, prior to the institution of 
this suit, resisted the payment of this claim. ‘The contention 
arose from the apparent discrepancy existing between the furni- 
ture clause heretofore referred to and an indorsement placed 
thereon by the company as to the location of the property. This 
question, however, was properly presented to the jury for its con- 
sideration by the conceded fifth prayer of the defendant, and was 
passed upon and disposed of by it, and is therefore not before us 
for our consideration. Upon the failure of the appellant com- 
pany to pay the claim of the appellee, suit was thereafter insti- 
tuted upon the policy of insurance, and at the conclusion of the 
plaintiff’s testimony in the trial below the defendant offered four 
prayers, all of which were refused, and at the conclusion of the 
whole testimony these four prayers were again offered as defend- 
ant’s first, second, third, and fourth prayers, together with six 
others, all of which were refused, except the fifth prayer, which 
was conceded. 

The record contains but three exceptions to the rulings of the 
court, one to the admission of testimony ; another to the rejection 
of the prayers of the defendant offered at the conclusion of the 
plaintiff’s case; and the third to the rejection of the defendant’s 
first, second, third, fourth, sixth, seventh, eighth, ninth, and tenth 
prayers, and the granting of the plaintiff’s first and fifth prayers. 

The policy of insurance contains this clause: “This entire 
policy shall be void if the insured has concealed or misrepresented 
in writing or otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof; or if the interest of 
the insured in the property be not truly stated herein; or in case 
of any fraud or false swearing by the insured touching any mat- 
ter relating to this insurance or the subject thereof, w hether be- 
fore or afteraloss; * * * or if the interest of the insured be 
other than unconditional and sole ownership.” 

It is contended by the appellant company that the policy was 
rendered void, first, because of the want of insurable interest in 
the insured in certain of the property mentioned in the household 
furniture form or clause of the policy, to wit, sewing machine and 
wife’s clothing, and that the appearance of these articles among 
the articles insured in the policy was a misrepresentation of own- 
ership such as to render the policy void; second, because of the 
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alleged false swearing of the appellee in relation to the proof of 
loss, in which he inserted these items of property destroyed or 
damaged by fire as belonging to him, or in which he had an in- 
surable interest. 

The household furniture clause attached to the policy in the 
form of a printed slip containing the names of the articles or class 
of articles to be covered by the policy, and is generally, if not al- 
ways, attached to all policies of insurance issued by the company 
wherein household furniture and effects are insured, unless it is 
the wish of the applicant for insurance that the description of the 
property be less general and comprehensive, and that only such 
items or articles of his property, or property in which he has an 
insurable interest, be inserted in the policy as may be specifically 
enumerated by him. In the use of this form the company does not 
call upon the applicant to name specifically the property owned by 
him, and which he wishes to insure, but, in lieu thereof and for its 
own convenience, adopts this form or clause, which is sufficiently 
broad and comprehensive to embrace all articles of furniture and 
household effects usually found in any dwelling house. This form 
is used, even though it embraces many articles not sought by the 
applicant to be insured, and thereforesit follows that from the 
mere mention of them in this form upon the policy there can be, 
as to such articles, no representation on the part of the applicant, 
either as to their existence or ownership; and it cannot be said 
that the applicant has made a misrepresentation as to such articles 
should it thereafter be discovered that at the time of the issuance 
of the policy some one or more of them were not among the prop- 
erty insured, or, if so, were not the property of the applicant. 
Moreover, the objection as to the want of insurable interest of 
the husband in the clothing of the wife cannot be successfully 
made in this case, inasmuch as, by the terms of the policy, the 
wearing apparel of the family is expressly included within the 
property insured. This we think, disposes of the first contention 
of the appellant. , 

The amount of loss or damage sustained by the appellee, as 
shown by the proof of loss, was $509. In this proof of loss, to 
which was attached the affidavit of the insured, in which, among 
other things, he stated that he was the owner of the items therein 
given, said to have been destroyed or damaged by fire, were the 
following items: One ladies’ fur jacket, $50; one lot of ladies’ 
clothes, $30; damage to one ladies’ sewing machine, $5. The 
plaintiff, when upon the stand and upon cross-examination testi- 
fied as to the cost, age, and amount yet owing upon the machine, 
and that it was bought under an agreement to pay so much each 
month on the purchase price thereof, and, when asked, “Who 
bought that machine, you or your wife?” stated that “the 
agent came down, and she took the machine. Q. Was there 
any agreement signed by your wife, as far as you know, with 
the machine company as to this machine? A. I guess she 
signed. Q. Did you sign any paper? A. No, sir Q. You have 
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sworn (referring to the oath attached to the proof of loss) 
to the fact that the property destroyed by fire was your 
own? A. Yes, sir. Q. And now you testify that the machine 
belonged to your wife? A. Ain’t my wife my own? Don’t my 
wife belong to me?” Later, in his redirect examination, he was 
asked, “You have been asked about your wife’s connection with 
the machine. What, if anything, did your wife have to do with 
buying this machine?” The defendant objected to this question ; 
but his objections were overruled by the court, and it is this 
ruling that forms the first bill of exceptions in this case. The 
witness, being permitted to answer, said: “She needed the 
machine to sew up some waists and I told her to get a machine, 
and she wanted to get a machine, and when I came home I found 
the machine, and she made a contract, she told me. I gave her 
the money, and she got it with the money.” The witness having 
testified upon cross-examination in relation to the purchase and 
ownership of this machine as given above, we see no objection to 
this question and think the court properly ruled in admitting the 
answer thereto. But, should the court have been wrong in this 
ruling, there was no reversible error, inasmuch as there was no 
injury resulting therefrom*to the defendant, as the plaintiff there- 
after withdrew all claim for damage to the machine, and the 
same was not considered by the jury. 

It is upon the affidavit made by the plaintiff to the proof of 
loss, in relation to the ownership of the property mentioned there- 
in, considered in connection with the testimony of the plaintiff 
given in relation to the ownership of the machine and wife’s 
clothing, mentioned in said proof of loss, that the charge of false 
swearing by the plaintiff is based, and by reason of which the de- 
fendant contends this policy is rendered void. In general, a 
misstatement, although under oath, if not intentionally false and 
made with a purpose to defraud, does not constitute such false 
swearing as to defeat recovery under a provision in the policy 
that any fraud or false swearing by the insured, relating to the 
loss or in the proof of loss, will forfeit his right of recovery under 
the policy. 19 Cyc. 855. “To constitute fraud or false swearing 
the false statement must be willfully made with respect to a 
material matter, with the intention of thereby deceiving the in- 
surer.” Am. & Eng. Ency. of Law (1st Ed.) vol. 7, p. 1047. 
“A frequent provision is that any fraud or false swearing by the 
insured shall forfeit the insurance. This means intentional fraud 
and false swearing regarding a material matter.” Amer. & Eng. 
Ency. of Law (1st Ed.) vol. 11, p. 301. Before the policy could 
be rendered void by the alleged false swearing of the defendant, 
which consists of the statement made by him, under oath, that the 
articles of property named in the proof of loss, to wit, the sewing 
machine and wife’s clothing, was his property, it must first be 
shown that the statement was false, and was willfully made and 
for the purpose to defraud. To have constituted false swearing 
within the meaning of the contract of insurance, so as to have 
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rendered the policy void, the statement so made must not only 
have been untrue, but that it was knowingly and intentionally 
stated with the knowledge of its untruthfulness, or that it was 
so stated as a truth when the party did not know it to be true and 
had no reasonable grounds for believing it to be true, and was so 
made with the purpose to defraud. It was through the defendant 
that the disclosure was made that the contract or agreement for 
the purchase of this machine was made by the wife. The evi- 
dence shows no reluctance on his part in making a free, clear and 
full statement of the facts in relation to its ownership, or by whom 
it was bought. Through him it was first learned that there was 
a written agreement and that it had not been signed by him, and 
when asked why he had stated, under oath, in the proof of loss, 
that the property was his when he had knowledge that it had 
been purchased by his wife from the company under a written 
agreement between her and the company, he replied by saying, 
“Ain't my wife my own? Don't my wife belong to me?” and 
further stating that he had told her to get the machine, and had 
given to her the money with which to get it. From the record in 
this case, we discover no evidence from which it may be said that 
the statement made under oath by the plaintiff as to the owner- 
ship of this property, if a misstatement, was willfully and inten- 
tionally made, and with the intention to deceive or defraud. By 
the express terms of the policy the wife’s clothing was clearly in- 
cluded within the property insured, and, if the machine was not 
so included, the claim for damage thereto was thereafter with- 
drawn from the consideration of the jury, and no injury whatever 
was suffered by the defendant in consequence of the said alleged 
misstatement made by the plaintiff. We therefore think this dis- 
poses of the second contention of the defendant. 

As the defendant proceeded with its testimony after the re- 
jection of its prayer offered at the conclusion of the plaintiff’s 
case, it waived its exception presented by the second bill, and 
therefore it cannot be considered by us (Baltimore & Ohio R. R. 
Co. vs. Logsdon, 101 Md. 362, 61 Atl. 189) ; but it renewed these 
prayers at the end of the testimony, and they will now be consid- 
ered with the other prayers then offered under the exception pre- 
sented by the third bill. 

In view of what we have said as to the contentions of the de- 
fendant, we find no error in the ruling of the court in rejecting 
defendant’s first, second, third, eighth, ninth, and tenth prayers, 
as they were predicated upon these contentions and dependent 
upon the correctness of the same. The fourth prayer of the de- 
fendant was clearly erroneous, as it withholds from the jury facts 
that should have been determined and passed upon by it. We 
think the plaintiff’s fifth prayer correctly states the rule of dam- 
ages applicable to this case, and that there was no error in the 
court in rejecting defendant’s sixth prayer on the measure of 
damages. By the seventh prayer of the defendant, the court was 
asked to instruct the jury that, “if the jury shall find from the 
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evidence that no premium was paid for the issuance of the policy 
to the defendant or its agents, the amount mentioned in the policy, 
then their verdict shall be for the defendant.” In view of the 
admission of the defendant company of the payment of the pre- 
mium and their offer contained in their notice of cancellation that 
they would repay the unearned portion of the premium upon 
proper demand and surrender of the policy, and in the absence of 
any evidence in support of its nonpayment, the court, in our 
opinion, committed no error in rejecting this prayer. Nor do we 
find any error in the ruling of the court in granting the plaintiff's 
first prayer, as it correctly states the law of the case. 

Finding no errors in the rulings of the court below, the judg- 
ment will be affirmed. 

Judgment affirmed, with costs to the appellee. 


COURT OF CIVIL APPEALS OF TEXAS. 


MECCA FIRE INS. CO. 
US. 
COGHLAN.* 


FIRE INSURANCE — VACANCY OF PROPERTY —CONSTRUC- 
TION OF POLICY. 

Where one insurance policy upon several buildings, which practically con- 
stitutes one risk, provided that it shall be void as to every part if a 
building therein described is vacant for more than ten days, that pro- 
vision goes to the entire contract, and if one building is vacant longer 
than ten days, the whole insurance lapses even though the amount 
of insurance on each building is specified. 

[For other cases, see Insurance, Cent. Dig. § 764; Dec. Dig. § 232] 


Appeal from District Court, Harris County; Norman G. Kittrell, 
Judge. 

Action by W. C. Coghlan against the Mecca Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Reversed, and judgment rendered for defendant. 


W. L. Eason, for Appellant. 
Joun G. Ton, for Appellee. 
McMeEans, J. 
In consideration of $25 paid by W. C. Coghlan to the Mecca 
Fire Insurance Company the latter issued to him a policy of 
fire insurance insuring him against loss by fire in the sum of $1,- 
000, as follows: “$400.00 on the two-story frame shingled roof 





* Decision rendered, Jan. 18, 1911. Rehearing denied, Feb. 9, 1911. 134 S. W. Rep. 266. 
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building while occupied by tenants as courtroom on first floor and 
living rooms on second floor on corner of Broadway and State 
Sts., Harrisburg, Texas. $200.00 on his one frame addition to 
the above building thereto attached which was used for grain and 
feed when building was used for merchandising. $400.00 on the 
two-story frame shingled roof building, including foundations, 
gas and water pipes, bath tubs and waterclosets and connections, 
and stationary heating apparatus therein occupied as a dwelling, 
situated on corner of Broadway & State Sts., in the town of 
Harrisburg, Texas, Harris County.” The property described in 
the policy having been destroyed by fire, Coghlan brought this 
suit against the insurance company to recover the full amount for 
which it was insured. 

The undisputed testimony showed that one of the buildings de- 
scribed as a two-story frame shingled building was a residence 
house and that it had become vacant before the fire and so 
remained for more than 10 days. It was further shown, without 
contradiction, that the other two-story building described as a 
storehouse had also become vacant before the fire and remained 
so for more than 10 days. The building described as an “addition 
to the above building thereto attached”” was shown to have been 
continuously occupied by tenants of the insured from the date of 
the issuance of the policy until the time of the fire. There was 
proof that the two buildings last referred to were so attached as 
to be regarded as one building. The case was tried before a jury. 
After the testimony was heard the court instructed the jury to 
return a verdict for plaintiff for $600. being the amount for which 
the addition and the building to which it was attached were in- 
sured, and denied a recovery for the amount for which the re- 
sidence was insured. The jury having returned a verdict in ac- 
cordance with the instruction of the court, a judgment thereon 
was duly entered for plaintiff, from which the defendant, after 
its motion for new trial had been overruled, appealed. 

Appellant’s first assignment complains that the court erred in 
overruling its motion for new trial on the grounds stated in 
paragraph 1 thereof, which are “that the verdict and judgment 
are contrary to the law and the evidence because the uncontra- 
dicted evidence showed that the policy sued on is divided into 
three items, and that each item covers a separate building, and 
that the ‘residence’ and the ‘storehouse’ covered by the policy 
were vacant and unoccupied at the time of the fire, and that each 
of said buildings had been vacant and unoccupied for more than 
ten days next preceeding the fire, and the policy provides that 
same shall be void in the event a building described in the policy 
be or become vacant or unoccupied and so remain for ten days; 
and that said buildings were contiguous to each other and so situ- 
ated as to constitute one risk.” 

The third assignment complains of the refusal of the court to 
give defendant’s special charge No. 4 instructing the jury to return 
a verdict in its favor. 
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Appellant contends that the policy became void in toto when 
one of the buildings described therein became vacant and unoc- 
cupied and so remained for 10 days prior to its destruction by fire. 
On the other hand, the appellee maintains that the vacancy of a 
part only of the property insured does not avoid the insurance 
under the vacancy clause, and that when an insurance policy 
covers two or more buildings, there is no breach of the condition 
against the vacancy unless all the buildings are vacant; and he 
cites several cases in support of his contentions. ‘lhe court evi- 
dently held the view that vacancy of one of the buildings avoided 
the policy only in so far as that particular building was concerned, 
leaving the policy in full force as to the others. 

The testimony is conclusive that the residence was a separate 
building, and was not attached to the storehouse, or the addition 
thereto, in such a way as to make them one building. The parties 
by their contract recognized the existence of each of the three 
structures insured as separate structures, and not as one building, 
but while separate, the evidence leaves no doubt that the three 
were so situated with reference to each other as to constitute one 
risk. The contract provides that “this policy shail be entirely 
void in toto as to every part and parcel, subject and divisions 
thereof * * * if a building herein described * * * be or 
become vacant or unoccupied and so remain for ten days.” We 
think that the ruling of our Supreme Court in Bills vs. Insurance 
Company, 87 Tex. 547, 29 S. W. 1063, 29 L. R. A. 706, 47 Am. 
St. Rep. 121, is decisive of the question under discussion. We 
quote: “The terms being that the policy shall be entirely void 
upon a certain state of case, it cannot become void in part in that 
event. A contract cannot be entirely void and at the same time be 
partially valid. Ewtirely void means void in toto, in all its parts 
and as to all rights claimed under it. We agree with counsel for 
defendant that the contract is entire, and that if the facts bring 
the case within the language of the clause expressing the condi- 
tion of the forfeiture it is void as to all the property embraced.” 

The expression “entirely void,” as used above, is also used in 
the policy sued on in the present case. But this policy goes 
further, and, in addition to providing that it shall be entirely 
void in the case stated, adds “in toto, as to every part and parcel, 
subject and division thereof,” if a building therein described 
become and remain vacant and unoccupied for 10 days. Here 
the subject of insurance was buildings, and the parties recognized 
by their contract the insured property consisted of three build- 
ings, and it was clearly provided in the contract that if a build- 
ing (that is one building—any one of the three) should remain 
vacant and unoccupied for 10 days the policy should be entireiv 
void, in toto, as to every part and parcel, subject and division. 
As said by Judge Brown in the case referred to: “It is unnec- 
essary to enter into a discussion of the rules which govern in 
determining whether a policy of insurance upon different articles 
separately valued is to be held entire or not. * * * The lan- 
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guage in this policy, however is so definite upon the subject that 
there is no room for construction.” We think that the facts 
bring the case within the language of the clause expressing the 
condition of the forfeiture, and that the policy became void in 
toto when one of the buildings became vacant and so remained 
for 10 days, and that the court should have instructed a verdict 
for defendant as requested by the special charge. 

In view of the above holding it becomes unnecessary to con- 
sider in detail the several cross-assignments of error presented 
by appellee in which he complains of the action of the trial court 
in denying to him a recovery of the amount for which the resi- 
dence was insured, but it is sufficient to say that the cross-assign- 
ments present no reversible error and are overruled. The judg- 
ment of the court below is reversed and judgment here rendered 
for appellant. 

Reversed and rendered. 


SUPREME COURT OF ARKANSAS. 


CRAWEORD 
US. 
OZARK INS. CO* 


MUTUAL FIRE COMPANIES — BONDS—LIABILITY OF SURE- 
TIES. 

The liability of sureties of insurance companies under Act April 24, 1905 
(Laws 1905, p. 492) § 4, providing that, before a mutual insurance 
company shall do business in the state, it shall file a bond conditioned 
for the payment of claims, is that the company shall promptly pay 
all claims arising and accruing to any person during the term of 
their bond regardless whether the policies under which such claims 
arise were issued during the life of the bond or not. 


(For other cases, see Insurance, Cent. Dig. §§ 7, 8, 23; Dec. Dig. § 8.) 


MUTUAL FIRE COMPANIES—BONDS—TERM. 


Laws 1905, p. 492, § 4, provides that, before a mutual fire insurance com- 
pany shall do business, it shall file a bond conditioned for the prompt 
payment of claims. Kirby’s Dig. § 4348, provides that bonds of 
mutual insurance companies shall be renewed every two years. Held, 
that a bond to secure claims, obligating the sureties for only one ygar, 
covered claims accruing during two years. 

(For other cases, see Insurance, Cent. Dig.. §§ 7, 8, 23; Dec. Dig. § 8.) 


MUTUAL FIRE COMPANIES—BONDS—CONSTRUCTION. 
Under Laws 1905, p. 492, § 4, providing that, before a mutual fire insur- 
. ance company shall do business, it shall file a bond conditioned for 
payment of claims “accruing” to any person during thé term of’ the 
bond, a bond filed by: an: insurance company, conditioned: “for the 


‘* Decision rendered, Feb.” 13; 1911; 134 S. W. Rep~ 951. 
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prompt payment of all claims arising and accruing to any person or 
persons, during the term of said bond by virtue of any policy issued 
by said company,” etc., will be construed so as to make the phrase 
‘by virtue of any policy issued by said company’ ’ parenthetical, and to 
make the phrase * ‘during the term of said bond” qualify the “parti- 
ciple “accruing” and not the verb “issued,” and hence to be within the 
statute and to cover claims accruing during the term of the bond, 
though the policy is issued without the term. 


(For other cases, see Insurance, Cent. Dig. §§ 7, 8, 23; Dec. Dig. § 8.) 


Appeal from Circuit Court, Sebastian County; Daniel Hon, 
Judge. 

Action by W. D. Crawford against the Ozark Insurance Com- 
pany and others. From a judgment for plaintiff against the in- 
dividual defendants only, he — Reversed, and judgment 
rendered. 

Appellant held a policy of ive insurance in the Ozark Insur- 
ance Company, a mutual fire insurance company, for the sum of 
$1,000. The policy was in force from the 8th day of September, 
1904, to the 8th day of September, 1907. On the 15th day of 
April, 1907, the property insured was destroyed by fire. The 
appellant sued the insurance company, alleging its failure to pay 
the policy, and also joined in the suit the following individuals, 
to wit: <A. J. Ingle, Geo. W. Moss, Houston J. Payne, J. K. 
Kimmons, James B. Moore, and I. R. Arbogast, alleging that they 
had on the 28th day of February, 1906, executed a bond in the 
sum of $15,000, which bond was approved by the Auditor of the 
state of Arkansas March 7, 1906, and which was in full force on 
the 15th day of April, 1907 when the loss occurred; that the 
bond was conditioned ‘‘for the prompt payment of all claims aris- 
ing and accruing to any person or persons during the term of 
said bond by virtue of any policy issued by said company upon 
any property in Arkansas,” etc.; that the insurance company and 
the bondsmen named had not paid the appellant the amount of 
his policy, which claim accrued to him during the term of said 
bond. Appellant prayed for judgment against the insurance 
company and the sureties named in the sum of $1,000, with in- 
terest. The insurance company denied liability, setting up va- 
rious alleged defenses. The sureties adopted the answer of the 
company, and for further answer alleged that the policy of in- 
surance was not executed during the time that the bond of Feb- 
ruary 28, 1906, which they signed, was in force; that by the terms 
of said bond the makers undertook to become liable only for 
claims arising and accruing to any person or persons by virtue 
Of any policy by the said company during the term of the said 
bond ; and that by its terms the said bond was in force and applied 
to the business transacted by said insurance company for a period 
of one year ending March 1, 1907, and that the policy herein 
sued on was executed September 8, 1906, and the loss alleged to 
have occurred to plaintiff was on April 15, 1907, by reason of 
which defendants are in no measure liable to plaintiff, on account 
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of the alleged loss under and because of said alleged bond of 
February 28, 1906. After the evidence was adduced, the court 
directed a verdict in favor of appellant against the insurance 
company, and also to return a verdict in favor.of the appellees. 
The verdict was returned in favor of appellant against the com- 
pany in the sum of $960, and the verdict was also in favor of 
appellees. The judgment was entered according to the verdict. 
The company has not appealed. The appellant seeks by this 
appeal to reverse the judgment in favor of the appellees. 


J. M. Parker and W. H. DunsLazier, for Appellant. 
C. E. & H. P. Warner, for Appellees. 


Woop, J. (after stating the facts as above). 

The only question is were appellees liable under the following 
clause of their bond, to wit: “They shall promptly pay all claims 
arising and accruing to any person or persons, by virtue of any 
policy issued by said company, during the term of this. bond, 
upon any property situated in the state of Arkansas when the 
same shall become due.” In the recent case of American Insur- 
ance Company vs. Haynie, 91 Ark. 43, 120 S. W. 825, we held 
(quoting syllabus): ‘The liability of sureties of insurance com- 
panies under the act of April 24, 1905, is that the company shall 
promptly pay all claims arising and accruing to any person or 
persons during the term of their bond, regardless of whether 
the policies under which such claims arise were issued during 
the life of the bond or not.” Section 4348 of Kirby’s Digest pro- 
vides that the bonds of mutual fire insurance companies shall be 
renewed every two years. There is nothing in the Acts of 1905, 
p. 489, inconsistent with the above provision; nothing repealing 
it. Section 4339, Kirby’s Digest for the general insurance laws, 
providing for the renewal of bonds annually, especially provides 
that “this is not to apply to assessment companies as provided in 
sections 4347 and 4348.” Therefore the bond of appellees exe- 
cuted February 28, 1906, was in force till February 28, 1908. 
Hence the loss of appellant which occurred April 15, 1907, was 
during the term of the bond. Appellees contend that the policy 
itself must have been issued during the term of the bond; that 
the express language of the bond excluded losses that occurred 
during the life of the bond on policies that were issued before the 
bond was executed. In other words, appellees contend that by 
the express language of the bond, unless the policy was issued 
during the term of the bond, the sureties were not liable for a 
loss that occurred during such term. 

We must presume that it was the intention of the bondsmen 
to execute the bond in compliance with the requirements of the 
statute, and, unless it would be doing violence to the language of 
the bond itself, it is our duty to so hold. M., T. & F. & G. Co. 
vs. Fultz, 76 Ark. 415, 89 S. W. 93; 5 Cyc. p. 753, note 56; Id. 
751, 752, 750, and note. Statutory bonds executed in the form 
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prescribed by the statute must be construed as though the statute 
were written in them as respects the rights of principal and 
surety. Zellars vs. Nat. Surety Co., 210 Mo. 86, 108 S. W. 548. 
The elause of the bond under consideration should be construed 
and read as follows: “Shall promptly pay all claims arising and 
accruing to any person or persons, during the term of this bond, 
by virtue of any policy issued by said company, upon any prop- 
erty situated in the state of Arkansas, when same shall become 
due.” -This arrangement is according to the punctuation and 
grammatical construction, and, while punctuation should not con- 
trol, neither should it be ignored in considering what the makers 
of the instrument meant by the language employed. The commas 
after “persons” and “company” show that the phrase, “by virtue 
of any policy issued by said company,” is parenthetical. Their 
effect is to make the prepositional phrase, “during the term of 
this bond,” relate and qualify the participle ‘‘accruing,” and not 
the verb “issued.” When thus construed, the bond conforms to 
the law as interpreted in Insurance Company vs. Haynie, supra, 
by which this case is ruled. 

The judgment is therefore reversed, and judgment is entered 
here in favor of appellant against appellees in the sum of $960, 
with interest. 


SUPREME COURT OF ARKANSAS. 


NEW HAMPSHIRE FIRE INS. CO. 
US. 
BLAKELY et AL.* 
ee OF RIGHT TO AVOID POLICY—AGENTS—AUTHOR- 


Where an agent of a fire insurance company had authority to issue regular 
ind builder’s risk policies, and issued a regular policy on a building 
nearly completed, he thereby waived the incompleteness of the build- 
ing, and bound the company by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 948, 956; Dec. Dig. § 375.) 


CONTRACTS—CONSTRUCTION—TERM OF INSURANCE. 

A contract insuring property against fire in a specified amount for a pre- 
nium of $1.25 per $1,000 will be assumed a contract for a time long 
-nough to carry the liability beyond the date of a fire occurring three 
days after the making thereof. 

(For other cases, see Insurance, Cent. Dig. §§ 372, 373; Dec. Dig. § 177 


° Decision rendered, Feb. 13, 1911. 1384 8S. W. Rep. 926. 
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Appeal from Circuit Court, Nevada County; Jacob M. Carter, 
Judge. 

Action by R. L. Blakely and another against the New Hamp- 
shire Fire Insurance Company. From a judgment for plaintiffs, 
defendant appeals. Affirmed. 


McRae & Tompkins and D. L. McRakg, for Appellant. 

Hamby & Haynir, for Appellees. 

McCuutocnu, C. J. 

Appellees sued appellant to recover on an oral contract of fire 
insurance alleged to have been entered into between them and 
appellant’s agent at Prescott, Ark., whereby a certain building 
and furniture therein were insured against damage or destruc- 
tion by fire. The policy was not issued, but Blakely, one of ap- 
pellees, testified that appellant’s agent agreed to insure the prop- 
erty in the amount named for a stipulated premium, and to issue 
a policy in accordance with said agreement. The agent was the 
cashier of a bank where appellees had money on deposit, and it 
was the custom of the agent to issue policies to his patrons and 
present bills for the premiums on the Ist day of the succeeding 
month. No question is.raised in this case as to the failure to pay 
the premium, nor is there any question raised as to the authority 
of the agent to issue policies for appellant or to bind appellant 
by an oral contract of insurance. 

The building which was the subject of the alleged contract of 
insurance was a church house. It had been completed except 
putting in the windows and doors, which were to be placed in 
the building in a few days so as to complete it. The pews and 
furniture, which were also insured, were in the building. Ap- 
pellees had a policy of builder’s risk insurance in another com- 
pany, which expired on March 24, 1908, and on that date they 
applied to appellant’s agent for a regular policy. The evidence 
shows that the rate was $1.50 per annum for builder’s risk in- 
surance and $1.25 per annum for a regular policy. Blakely testi- 
fied that Reagan, the agent of the company, first stated that he 
would not write regular insurance until the doors and windows 
were put in, but would give him a builder’s risk policy at the 
higher rate, that he told the agent he could get a regular policy 
elsewhere, and that the agent then agreed to issue the regular 
policy. Mr. Reagan testified that he did not agree to write the 
policy, but he took a memorandum of the amount of insurance, 
etc., and agreed to write the policy as soon as Blakely let him 
know that the windows and doors had been put in the building. 
This conflict in the testimony must, of course, be treated as set- 
tled by the verdict of the jury. 

During the course of examination of Mr. Reagan as a witness, 
appellant’s counsel offered to propound the following question, 
which the court on objection of appellees excluded: “What was 
your instruction from this particular company, and what was your 
authority to issue a policy on an uncompleted building, as this 
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was, or did you have any?” The witness was not permitted to 
answer, and it is not shown here what the answer would have 
been. No offer was made to prove any specific fact by the wit- 
ness in response to the question. This court reverses only for 
prejudicial errors, and, unless prejudice be shown, an erroneous 
ruling must be treated as harmless. In order to obtain a review 
of the ruling of the trial court, it must be shown what the testi- 
mony was, or at least an offer must be made to prove certain 
material facts; otherwise, we might reverse a case on account of 
the refusal of the court to permit a question to be propounded 
which would not have elicited any material fact. Meisenheimer 
vs. State, 73 Ark. 407, 84 S. W. 494; Boland vs. Stanley, 88 Ark. 
562, 115 S. W. 163, 129 Am. St. Rep. 114; Aétna Ins. Co. vs. 
Little Rock, 89 Ark. 95, 115 S. W. 960. 

But, even if it had been shown by the witness that his instruc- 
tions were to issue regular policies only on completed buildings, 
that would not have availed appellant anything as a defense to 
this action. The agent in question was authorized to enter into 
contracts of insurance, to issue regular policies and builder’s 
risk policies the only difference, so far as this case is concerned, 
being the slight difference in the rate of premium. The build- 
ing was nearly completed, would be so in a few days; and, if 
the agent with full authority to issue policies saw fit to waive 
the incompleteness of the building and the difference in the pre- 
mium, and entered into a contract for the issuance of a regular 
policy, the company is bound, notwithstanding the violation of 
instructions. People’s Fire Ins. Ass’n vs. Goyne, 79 Ark. 315, 96 
S. W. 365, 16 L. R. A. (N. S.) 1180. . 

It is argued that the contract was too indefinite to be enforced, 
in that it failed to state the length of time the policy was to con- 
tinue. Blakely testified that the premium was to be $1.25 per 
thousand. If we cannot infer that the agreement was for an 
annual policy, we certainly must assume that it was for a period 
of time long enough to carry it beyond the date of the fire, which 
occurred three days after the insurance contract was made. In a 
very similar case where the point was made, no time having been 
agreed on, but the parties having spoken of the premiums as so 
much per cent., without adding “per annum,” Mr. Justice Bradley, 
delivering the opinion of the Supreme Court of the United States, 
said: “We think it perfectly manifest from all the evidence taken 
together that the parties meant and intended an insurance for a 
year, and had nothing else in their minds. ;This is the inference to 
be drawn from all their conduct, conversations, and correspond- 
ence; and we should be sticking in the bark to ignore it.” Eames 
vs. Home Ins. Co., 94 U. S. 629, 24 L. Ed. 298. The instructions 
correctly submitted to the jury the question whether or not the 
agent of the company entered into a contract with appellees for 
the insurance of the property for a definite time on the specified 
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terms. The refused instructions were fully covered by those given, 
and we find no error. 
Affirmed. 


Hart, J., concurs in the judgment. 


THOMAS vs. CONTINENTAL INS. Co. or NEw Yorx.* 
(Court of Appeals of Kentucky.) 


ACTION ON POLICY—CONDITIONS PRECEDENT. 


Where insured, holding a fire policy for $700 on a house and personalty, 
was refused payment on the ground of misrepresentation as to his 
ownership of the property, and, after consulting an attorney of his 
own selection and another recommended to him by a friend accepted 
$350 in compromise of his claim, he cannot recover on the policy on 
the ground that the agents of the insurer, knowing that he was an 
ignorant colored man, took advantage of him and overreached and 
deceived him, without first repaying or tendering back the money 
received. 

[For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 620.] 


* Decision rendered, Feb. 14, 1911. 134 S. W. Rep. 199. 


BOZEMAN vs. SUN INS. CO.* 
(Supreme Court of Alabama.) 


FIRE INSURANCE—CONSTRUCTION OF POLICY —FOR- 
FEITURE. 

While stipulations in fire policies requiring written consent of the insurer 
to a transfer and providing forfeiture for failure to comply therewith 
should be strictly construed as against a forfeiture, yet they will be 
upheld by the court where they clearly and plainly exist. 

[For other cases, see Insurance, Cent Dig. § 885; Dec. Dig. § 345.] 

FIRE INSURANCE—CHANGE OF OWNERSHIP OF PROPERTY. 


The rule that a temporary alienation of insured property will not avoid 
the policy, if reconveyed to the proper person under the policy contract 
before the loss, under a provision prohibiting a change of ownership 
without consent of the insurer, does not apply to transfers of the 
policy contract. 


[For other cases, see Insurance, Cent Dig. § 885; Dec. Dig. § 345.] 
* Decision rendered, Dec. 22, 19.v. Rehearing denied, Jan. 12, 1911. 54 Sout. Rep. 178. 
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QUEEN CITY FIRE INS. CO. vs. BASFORD Ev at.* 
(Supreme Court of South Dakota.) 


INVALIDITY OF STATUTES. 

The power of the court to declare a statute unconstitutional should only 
be exercised in a case free from all reasonable doubt. 

[For other cases, see Constitutional Law, Cent. Dig. § 46; Dec. Dig. § 48.] 


FOREIGN CORPORATIONS—RIGHT TO DO BUSINESS. 

The state may permit a foreign corporation not engaged in interstate 
commerce to do business within its limits on such conditions as it 
may see fit to impose. 

[For other cases, see Corporations, Cent. Dig. §§ 2505-2509; Dec. Dig. 
§ 636.] 


PRIVILEGE TAX—FOREIGN INSURANCE COMPANIES. 

The state may impose an annual occupation tax on foreign insurance com- 
panies doing business in the state based on the gross amount of pre- 
miums received in the state during the preceding year. 


[For other cases, see Licenses, Dec. Dig. § 7.] 


PRIVILEGE TAX—INSURANCE COMPANIES. 

The state may classify insurance companies and impose on them different 
rates of occupation taxes. 

[For other rases, see Lirenses, Cent. Dig. §§ 8, 9; Dec. Dig. § 7.] 


PRIVILEGE TAXES—“ORDINARY TAX’—“OCCUPATION TAX” 
—INSURANCE COMPANIES. 

Laws 1907, c 65, imposing on every insurance company doing business in 
the state, except domestic mutual insurance companies, an annual tax 
of 2% per cent of the gross amount of premiums received in the state 
during the preceding year, etc., when construed in the light of history 
of the legislation on the subject, imposes an “occupation tax” and not 
an “ordinary tax” within the Constitution relating to taxation. 

[For other cases, see Licenses, Dec. Dig. § 7.] 

[For other definitions, see Words and Phrases, vol. 6, p. 4908.] 


PRIVILEGE TAXES—INSURANCE COMPANIES. 

Under Const. art 11, §§ 2, 3, requiring uniformity in taxation according to 
value, and declaring that the power to tax corporations and cor- 
porate property shall not be surrendered, Laws 1907, c. 65, imposing 
on insurance companies an annual tax on the gross premiums re- 
ceived in the state during the preceding year, which sum shall “be in 
full of all taxes, state and local, from such insurance company,” 
relates solely to taxes on the corporations, and does not affect taxes on 
corporate property, and the exemption does not include the tangible 
property of insurance companies, and is valid. 

[For other cases, see Licenses, Dec. Dig. § 7.] 


PRIVILEGE TAXES—INSURANCE COMPANIES. 
The Legislature in levying occupation taxes on corporations may distin- 
guish between different classes of corporations, and Laws 1907, c. 65, 


* Decision rendered, Feb. 23, 1911. 130 N. W. Rep. 44. 
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classifying insurance companies and imposing on them different rates 
for an annual occupation tax, is valid. 


[For other cases, see Licenses, Dec. Dig. § 7.] 


IMPOSITION OF ANNUAL TAX—JUDICIAL REVIEW. 


The exercise by the Legislature of the power to impose occupation taxes 


is within the discretion of the Legislature and cannot be questioned 
by the courts. 


(TF oe. - cases, see Constitutional Law, Cent. Dig. § 131; Dec. Dig. § 
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ACCIDENT AND HEALTH. 


UNITED STATES CIRCUIT COURT. 


’ District OF MINNESOTA, THIRD DIVISION. 


DENT 
US. 


RAILWAY MAIL ASS’N* 
CAUSE OF DEATH—POISON—“TAKEN” OR ADMINISTERED. 


Where a benefit certificate provided that no benefit should be paid where 
death or disability resulted from poison or other injurious matter 
“taken or administered accidentally or otherwise,” the word “taken” 
should be construed, in connection with the word “administered,” to 
mean an internal taking; and hence such clause did not preclude a 
recovery for death resulting from insured coming in contact with 
poison ivy while cutting a branch in the woods adjoining a city. 

[For other cases, see Insurance, Dec. Dig. § 787.] 

[{For other definitions, see Words and Phrases, vol. 8, pp. 6846, 6850, 
7812.] 

[Risks and causes of loss under accident insurance policies, see notes to 
National Accident Society of New York vs. Dolph, 38 C. C. A. 3; 
New Amsterdam Casualty Co. vs. Shields, 85 C. C. A. 126.] 


“ACCIDENTAL”—WHAT CONSTITUTES. 

Since the word “accidental” is descriptive of means which produce effects 
which are not their natural and probable consequences, where in- 
sured died as the the result of his hand coming in contact with poison 
ivy while he was cutting a branch in the woods near a city, his death 
was “accidental” within the policy. 

[For other cases, see Insurance, Dec. Dig. § 787.] 


[For other definitions, see \Words and Phrases, vol. 1, pp. 62-72; vol. 8, 
p. 7560.] 


ACCIDENT INSURANCE—VISIBLE, EXTERNAL MARKS OF IN- 
JURY OR VIOLENCE. 


Where an accident policy provided that no benefit or sum whatever should 
be payable thereunder unless the accident alone resulted in producing 
visible, external marks of injury or violence suffered by the body of 
the member, but did not provide when the visible marks must be pro- 
duced, it was a sufficient compliance with the policy, in a case where 
insured died as the result of his hand coming in contact with poison 
ivy where claim was made on the policy for the death that the visible 
marks appeared before insured died. 


[For other cases, see Insurance, Dec. Dig. § 787.] 


ACCIDENT POLICY—CHANGE OF AMOUNT. 

Where a change was made in the constitution of defendant benefit so- 
ciety, raising the amount of death benefits from $3,000 to $4,000 sub- 
sequent to the time insured came in contact with poison ivy, but be- 
fore he died as a result thereof, his beneficiary, in an action on the 
policy for death benefit, was entitled to recover the increased amount. 

[For other cases, see Insurance, Dec. Dig. § 719.] 


* Decision rendered, Dec. 9, 1910. 183 Fed. Rep. 840. 
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At Law. Action by Ella S. Dent against the Railway Mail 


Association. Judgment for plaintiff on directed verdict. 

This was an action brought by the widow of James Dent, who 
came to his death from the effects of poison ivy. From the un- 
disputed facts it appeared that on May 2, 1909, the deceased with 
the plaintiff went to the outskirts of the city of St. Paul, where 
he leaving his wife, walked into some adjacent woods, and there 
cut a branch of oak and a little stick, which he brought back to 
her. Within a day or two he called his wife’s attention to a 
discoloration between the fingers of his hand, which subsequently 
turned into an eruption that spread to his arms, neck, and chest. 
This eruption progressed, and in the latter part of the month he 
called on a physician who prescribed for him. A few days there- 
after he saw the physician again who told him that he would have 
to quit work. About two days later the same physician was sum- 
moned and found deceased in a very bad condition, and a nurse 
was called in. This condition went from bad to worse, and grew 
desperate, so that on June 2Ist he was removed to a hospital, 
where he died two days later, The undisputed evidence showed 
that his death was caused by poison ivy. He held a policy in the 
defendant company, but it refused to pay on the ground that the 
death was not accidental. 


OweEN O’NEIL, for Plaintiff. 
Joun P. Kennepy, for Defendant. 


WiLarp, D. J. (orally, after stating the facts above). 

This case presents some very interesting questions. During 
the recess I have examined with some care the cases cited by de- 
fendant. The questions presented in the case may be reduced 
to three. The first one relates to the clause in the policy or in the 
constitution with regard to poison. The second one is whether 
this was an accident or not. The third relates to that part of the 
constitution or the policy which provides for external visible 
marks. 

Taking up the clause relating to poison first, it is seen that it 
reads as follows :— 

“Nor shall any benefit be paid where death or disability results 
from voluntarily inflicted injuries, by the member sane or insane ; 
nor from poison or other injurious matter taken or administered 
accidentally or otherwise.” 

If that portion of the certificate or constitution had stopped 
with the words “from poison,” another question altogether would 
have been presented. But it does not say “no benefit shall be 
paid if the loss occurs from poison.” That general clause is 
qualified by the words “taken or administered accidentally or 
otherwise.” The word “administered,” of course, has no appli- 
cation to this case, and the question is: In what sense must the 
word “taken” be considered? I am very clearly of the opinion, 
when we consider that the word “taken” is used in connection 
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with the word ‘“‘administered,” and that they are both used in 
connection with the words “accidental or otherwise,” that it ex- 
cludes a case similar to the one that we have here. It must have 
been, in my judgment, an internal taking, and that taking must be 
the effect of an act voluntary or involuntary of the person injured. 

I think it would shock the ideas of justice of us all to hold that 
this policy did not include a death by the bite of a poisonous 
snake. If anything could be considered an accident, I think that 
would be so considered, and there is no reason why this company 
should not and should not be willing to pay for such a loss. As 
said by Mr. O’Neil, this clause was undoubtedly inserted to ex- 
clude a case of suicide. It was intended to cover such a case, 
and exempt the company where death resulted from the taking 
of the insured’s own life by administration of poison by himself ; 
or perhaps to cover such a case as the one in Wisconsin, where 
a dentist administered some poisonous substance to his patient. 

An examination of the authorities cited by the defendant makes 
it plain that the policies differ in important particulars from the 
policy here. 

The first case cited is McGlother vs. Provident Mutual Accident 
Company of Philadelphia, 89 Fed. 685, 32 C. C. A. 318. The 
policy there contained the words “or from poison, contact with 
poisonous substances.” If that clause had stopped with the word 
“poison,” the case would have been stronger than this; but it 
does not stop there, but says also “contact with poisonous sub- 
stances,” which makes it much stronger than this case. If those 
words had been contained in this policy, it would have been very 
difficult, in my judgment, for the plaintiff to recover. 

It was entirely within the power of the company to have made 
this provision plain. If it had intended to exclude any liability 
on account of death caused by any poison, in any way, it could 
have used the language that was before the court in the Mc- 
Glother Case. But it did not do that. 

The same thing may be said of the case cited by defendant 
from the Supreme Court of Florida, the case of Preferred Ac- 
cident Insurance Company vs. Robinson, 45 Fla. 525, reported 
in 33 South. 1005, 61 L. R. A. 145. 

The word “absorbed” was not in that case used in connection 
with the word “poison.” That policy provided as follows :— 

“Nor injury, fatal or nonfatal, resulting from any poison or in- 
fection, nor from anything whatever, accidentally or otherwise 
taken, administered, absorbed or inhaled.” 

This was a positive provision that the policy did not cover a 
case which resulted from poison. It went further than this cer- 
tificate goes in that respect, and also went further than this cer- 
tificate in another respect; for it provided that it should not ap- 
ply to a case of injury resulting from anything whatever, acci- 
dentally or otherwise taken, administered, or absorbed. The 
word “absorbed” is not found in this policy. 

The case of Bacon vs. U. S. Mutual Accident Association, 123 
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N. Y. 304, 25 N. E. 399, 9 L. R. A. 617, 20 Am. St. Rep. 748, 
had to do with a policy which contained the simple phrase “from 
poison,” without any qualifying words. It being within the 
power of the company by the use of those words to exempt it 
from liability from this particular loss, if there is any doubt as 
to what the policy means, it must be construed against the com- 
pany. And although Judge Sanborn says in the opinion first 
cited that his proposition has been very much abused, yet it must 
be applied, I think, in a case of this kind where there is a real 
doubt. In that case there was no doubt, because, the person hav- 
ing been killed from poison, whether he took it accidentally or 
not, he must have died from poison. 

But the question here is whether the insured died from poison 
taken or administered, and | think the construction of these 
words ‘taken or administered” excludes the manner in which 
Dent came to his death. 

The next question is whether the circumstances proven in this 
case show an accident. Upon that point the controlling author- 
ity for this court is the case of the Western Commercial Travel- 
ers Association vs. Smith, 29 C. C. A. 223, 85 Fed. 401, 40 L. R. 
A. 653. 

This is the case referred to by Mr. O’Neil, where it is said :— 

“In the latter part of August, 1895, while this certificate was in 
force, Freeman ©. Smith, who was a strong and healthy man, 
commenced wearing a pair of new shoes. About September 6, 
1895, the friction of one of his shoes against one of his feet, 
unexpectedly and without design on his part, produced an abra- 
sion of the skin of one of his toes. He gave the abrasion reason- 
able attention, but it nevertheless caused blood poisoning about 
September 26, 1895, which resulted in his death on October 3, 
1895.” 

Concerning the word “accidental” the court said, on page 227 
of 29 C. C. A., page 405 of 85 Fed. (40 L. R. A. 653.) 

“Lhe significance of this word ‘accidental’ is best perceived by 
a consideration of causes to their effects. The word is descriptive 
of means which produce effects which are not their natural and 
probable consequences. The natural consequence of means used 
is the consequence which ordinarily follows from their use—the 
result which may reasonably be anticipated from their use, and 
which ought to be expected.” 

Within that definition I think it can be fairly said that when a 
person goes into the woods in his vicinity and cuts a bush, or a 
stick, or a shrub, he does not reasonably or ordinarily expect that 
he is going to be poisoned by ivy. If he knew that poison ivy 
existed there, very likely there would be another question. But, 
without any knowledge on his part, the ordinary, reasonable, and 
natural result of going into the woods and cutting a bush or shrub 
is not that the person shall be poisoned by ivy. 

I shall theretore hold, under that definition, that the taking or 
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catching of this poison by cutting the shrub or bush was an ac- 
cident, and that it comes within the terms of the policy. 

The remaining question is whether the company can be re- 
lieved by reason of this provision in the policy which says :— 

“No benefit or sum whatever shall be payable in any case what- 
ever, unless the accident alone results in producing visible exter- 
nal marks of injury or violence suffered by the body of the mem- 
ber.” 

It says “visible external marks of injury.” It does not say 
when the visible marks must be produced ; it does not say that the 
accident must at the very moment of its happening have produced 
a visible or external sign. Passing the point made by Mr. O’Neil to 
the effect that this clause has no application to a case of death, 
it seems to me that it must be held that it is complied with if 
such visible marks do appear afterwards. Of course it must be 
established to the satisfaction of the court or jury that those vis- 
ible marks were the result of the accident. If they were not, 
but were the result of something else, there could be no recov- 
ery. But, if it is established to the satisfaction of the court or 
jury that these visible external marks are the result of the injury, 
the fact that they did not appear instantly is not a defense to 
the suit. Take a case of drowning. I suppose there are no ex- 
ternal marks at the time, and yet | do not believe that Mr. Ken- 
nedy would claim that a recovery could not be had under this 
policy in such a case. Or take the case of a person inhaling gas, 
where he goes to sleep in a closed room, and it is found that the 
gas was turned on. I suppose that there is in such a case no 
visible sign or mark, and yet I think such a case would be covered 
by this policy. 

When the case of Bacon vs. U. S. Mutual Accident Associa- 
tion, in 123 N. Y., 25 N. E.,9 L. R. A., 20 Am. St. Rep., was 
read, I thought that it possibly might have a more important 
bearing than these other cases; but, upon examination, it seems 
that the whole question turned upon whether the man died from 
disease or not. The facts of the case, as stated in the dissent- 
ing opinion, are these :-— 

“The insured went to Council Bluffs on the 1st of February, 
1884, and, as has been stated, died there in less than two months 
after. He was first employed as a bookkeeper in a meat market, 
and later as a check clerk in the transfer department of the Union 

-acific Railroad. It was shown that car loads of hides frequentiv 

pass that station, and that a large number of cattle are brought 
there and slaughtered in the vicinity; but there was no direct or 
positive proof that the deceased ever came in contact with the 
hides, or even the flesh of these animals.” 

It is said further :— 

“There is no dispute as to the fact that death resulted from the 
effects of a malignant sore upon the lip of the insured, which 
soon after its appearance involved the neighboring parts, produc- 
ing such septicemia and utter exhaustion.” 
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There was a good deal of discussion and dispute as to whether 
this was a death from disease or accident. The court held that 
it was a death from disease; that it was caused from anthrax, 
which is a disease that may be taken through the mouth, or it 
may be absorbed through the pores. While giving that case all the 
weight to which it is entitled, I do not think that it comes up to 
this case; and, as I understand the decision read by Mr. O’Neil 
from the House of Lords, it is inconsistent with this New York 
case. 

The cases under employers’ liability acts of this kind decided 
in England evidently hold to a broad doctrine, and would re- 
solve this case in favor of the plaintiff. 

The result of my consideration of the question involved is that 
the motion will have to be denied. 

Counsel for defendant now moves the court to direct the jury 
to find that the amount of recovery cannot exceed the sum of 
$3,000, for the reason that the amendment to the constitution 
changing the amount from $3,000 to $4,000 was made subsequent 
to the time when the injury was received. 

The court: If this were an action for compensation for this 
injury which had not resulted in the death of the insured, I think 
it is very probable that any increase in the amount of compensa- 
tion after the accident took place would not relate to this accident. 
But that is not this case; this is a case of death. The death oc- 
curred after this amendment was made, and there is no saving 
clause in it to the effect that it shall not apply to a case where 
death resulted from an accident which had occurred previous to 
the amendment. I think I shall have to hold that the full amount 
of $4,000 can be recovered in this case, and I will deny the 
motion. 

Is there anything on which you desire to go to the jury, Mr. 
Kennedy 

Mr. Kennedy: No sir; I think not. 

The Court: I do not think there is anything for the jury. 

Counsel for plaintiff then moved for a directed verdict for 
the amount claimed in the complaint, with interest from the date 
of the commencement of the action. 

The Court: Gentlemen of the jury, as you have gathered 
from what has been said, I hold as a matter of law that the plain- 
tiff is entitled to recover in this action, and that she is entitled 
to recover the sum of $4,000, with interest from the date of the 
commencement of the suit. I therefore direct you to return a - 
verdict for the plaintiff in the sum of $4,000, with interest at 
6 per cent. from the 1st day of December, 1909. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The cause of death here seems to be clearly within the intention 
of the parties as expressed. In popular parlance death would be as- 
cribed to accidental contact with poison ivy, rather than to any dis- 
ease which might be induced thereby. The cause in the popular mind 
is ascribed directly to the ivy, not to the consequent disease. This is 
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the real test of what is meant by an accidental cause. It would seem 
equally clear that the phrase “taking poison” is universally under- 
stood as an internal, and not external, application of the poison. 
Again, a mere injury may said to be sustained at the moment when the 
accident occurs and the liability to then attach, and its subsequent 
effects to relate back to the time of origin, as in case of a fire loss 
whose destructive effects may continue after the noon hour, when 
the risk ceases. But death is instantaneous. The liability for it only 
arises at the instant of dissolution. Hence the amount of liabilty is 
that which, under the policy, then attaches. 


o-o—____ 


UNITED STATES CIRCUIT COURT. 
W. D. Missouri. 


HIGHAM 
VS. 
IOWA STATE TRAVELERS’ ASS’N (No. 3,554.)* 


FOREIGN CORPORATIONS—SERVICE—PERSONS ON WHOM 
SERVICE MAY BE MADE. 

Rev. St. Mo. 1899, § 7992 (Ann. St. 1906, p. 3801), provides that service 
may be made on a foreign accident insurance company by delivering 
a copy of the summons and complaint to any person within the state 
who shall solicit insurance on behalf of any such corporation, or 
may make any contract of insurance, or who receives any premium 
for insurance, or who adjusts or settles a loss, or pays the same for 
such insurance corporation, or in any manner aids or assists in doing 
either. Held, that since, to authorize service, the agent must be one 
who represents the defendant in an actual, present, official, or rep- 
resentative status, service could not be made on a foreign accident 
insurance company by leaving a copy of the summons and complaint 
with a physician whose only connection with the company was that 
he was from time to time employed in isolated cases to report on the 
physical condition of injured policyholders within a specified district 
for which he was paid a physician’s fee, being without any authority 
or duty to make any contract or pay losses or indemnities allowed. 

[For other cases, see Insurance, Dec. Dig. § 814.] 

[Service of process on foreign corporations, see notes to Eldred vs. 
American Palace Car Co., 45 C. C. A. 3; Cella Commission Co. vs. 
Johlinger, 78 C. C. A. 473.] 


At Law. Action by Olive Higham against the Iowa State 
Travelers’ Association. On motion to quash service of sum- 
mons. Sustained. 


Reep, Yates, Atwoop, Mastin & Harvey, for Plaintiff. 
FRANK HaceMan, for Defendant. 


Van VALKENBURGH, D. J. 
Robert Higham, plaintiff's husband, was insured in the de- 


* Decision rendered, Jan. 14, 1911. 183 Fed. Rep. 845. 
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fendant company against injury and death resulting through ex- 
ternal, violent, and accidental means. The petition alleges that 
in March, 1907, the said Robert Higham received such acciden- 
tal bodily injuries which, independently of all other causes, re- 
sulted in his death. Suit is brought for the recovery of $5,000 
therefor. The defendant is a mutual insurance corporation or- 
ganized and existing under the laws of the state of Iowa, with 
its headquarters and only office at Des Moines, Iowa. It is not 
authorized to do business in the state of Missouri by the superin- 
tendent of insurance and maintains no agents or representatives 
in the latter state who solicit insurance or make any contract of 
insurance, or collect or receive any insurance premiums, or who 
adjust or settle losses, or pay the same for such insurance cor- 
poration. 

Section 7992, Rev. St. Mo. 1899 (Ann. St. 1906, p. 3801), pro- 
vides that in the case of such corporations sevice of summons 
shall be valid and legal “if made by delivering a copy of the sum- 
mons and complaint to any person within this state who shall 
solicit insurance on behalf of any such insurance corporation, or 
make any contract of insurance, or collects or receives any pre- 
mium for insurance, or who adjusts or settles a loss or pays the 
same for such insurance corporation, or in any manner aids or 
assists in doing either.’”’ Service in this case was made upon one 
Dr, B. F. Watson, as a proper person to be served under this 
statute. The defendant, appearing specially for the purposes of 
this motion, contends that he was not such a representative of 
the company as would make service upon him satisfy the re- 
quirements of due process of law. 

The summons, with return of service, has been lost; but it is 
conceded that one was served upon Watson, and the plaintiff, 
in opposition to the motion, has filed Watson’s deposition upon 
which she relies to establish his relationship to the defendant 
corporation. So that, we are not concerned here with the form 
of the return; the only question being whether the service was 
. valid and legal. 

Plaintiff contends, first, that the return is conclusive, and that 
its truth cannot be controvered, citing Newcomb vs. Railroad, 
182 Mo. 678-704, 81 S. W. 1069. While this may be conceded, 
for the purposes of this case so far as it concerns the physical 
acts of the sheriff and recitals respecting the person upon whom 
service was made and the date of such service, it does not fol- 
low that the conclusions of law stated by the sheriff in his return 
may not be controverted. In the federal court it is proper prac- 
tice to try the question of the sufficiency of the service of a sum- 
mons by motion to quash the return, supported by affidavit, and 
in the absence of statute a federal court is not required by the 
act of conformity to follow the state practice of trying this ques- 
tion. Wall vs. Cheasapeake & Ohio Ry. Co., 95 Fed. 398, 37 C. 

C. A. 129. And such is the uniform practice. Commercial Mu- 
tual Accident Co. vs. Davis, 213 U. S. 245, 29 Sup. Ct. 445, 53 
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L. Ed. 782; St. Clair vs. Cox, 106 U. S. 350, 1 Sup. Ct. 354, ° 
L. Ed. 222; Mutual Life Insurance Co. vs. Spratley, 172 U. S 
602, 19 Sup. Ct. 308, 43 L. Ed. 569. 

Owing to the fact that much of the business of the country is 
done by corporations having foreign charters and principal offices 
remote from the state wherein they transact business, it has 
been found necessary to make provision for the service of sum- 
mons upon local agents, in order to give jurisdiction to try con- 
troversies which have originated in such states, and in pursuance 
of this policy the state of Missouri has enacted the sections of 
its statutes providing for service upon insurance companies. 
Commercial Mutual Accident Co. vs. Davis, 213 U. S. 245-253, 
29 Sup. Ct. 445, 53 L. Ed. 782. Such provisions, however, must 
not encroach upon that principle of natural justice which re- 
quires notice of a suit to a party before he can be bound by it. 
They must be reasonable, and the service provided for should 
be only upon such agents as may be properly deemed representa- 
tives of the foreign corporation. To involve the representation 
of the company, the supposed representative would have to hold 
or enjoy in this state an actual present official or representative 
status. St. Clair vs. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. 
Ed. 222. He must so far represent the corporation that he may 
properly be held in law an agent to receive such process in behalf 
of the corporation. It is not sufficient that he be employed, not 
generally, but merely for some particular case, and he must be 
clothed with power of the company to represent it. The question 
always turns upon the character of the agent or representative ; 
whether he is such that the law will imply the power and impute 
the authority to him. It is always open to show that the agent 
stands in no representative character to the company, that his 
duties are limited to those of a subordinate employee, or to a 
particular transaction, or that his agency had ceased when the 
matter in suit arose. If it appear that the character of the agency 
is such as to render it fair, reasonable, and just to imply the au- 
thority on the part of the agent to receive service, the law will 
and ought to draw such an inference and to imply such authority. 
Mutual Life Insurance Co. vs. Spratley, 172 U. S. 602, 19 Sup. 
Ct. 308, 43 L. Ed. 569. It is always a matter for the Federal 
court to determine whether the corporation has such an agent or 
representative within the district that jurisdiction to render a 
personal judgment against the corporation may be acquired by 
service on that agent. And in such laws reference is plainly had 
to business operations of the corporation carried on within the 
state through the medium of agents appointed for that purpose, 
that are continuous, or at least of some duration, and not to 
business transactions that are merely casual. St. Louis Wire- 
Mill Co. vs. Barb-Wire Co. et al., 32 Fed. 802. The power to 
make contracts for the company is recognized as indicative of 
such authority. Wall vs. Chesapeake & Ohio Ry. Co., 95 Fed. 
398, 37 C. C. A. 129. It is not sufficient that the agency be of 
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the most casual and temporary character. Frawley et all vs. 
Penn. Casualty Co., 124 Fed. 259. 

Plaintiff relies mainly upon the decision of the Supreme Court 
in Commercial Mutual Accident Co. vs. Davis, 213 U. S. 245, 29 
Sup. Ct. 445, 53 L. Ed. 782, in which this very statute was in- 
volved. There the service was ‘nade upon Dr. Mason, 
who, as the record disclosed, had authority to adjust and settle 
the loss which was the subject of the plaintiff’s claim, and was 
sent into the state for that very purpose. Among other things, 
the court said :— 

“This language (of the statute) clearly has reference to the 
authority of the person whom the statute declares to be com- 
petent to receive service of summons, and the statute, in effect, 
provides that the person clothed with such power shall be capable 
of receiving service upon the corporation. *« * 

“The company could only be served with process through some 
agent. It was competent for the state, keeping within lawful 
bounds, to designate the agent upon whom process might be 
served. It chose to enact a statute providing that an agent 
competent by authority of the company to settle and adjust losses 
should be competent to represent the company for the service 
of process. When the company sent such an agent into Missouri, 
by force of the statute he is presumed to represent the company 
for the purpose of service. * * 

“It is not necessary that express authority to receive service 
of process be shown. The law of the state may designate an 
agent upon whom service may be made, if he be one sustaining 
such relation to the company that the state may designate him for 
that purpose, exercising legislative power within the lawful 
bounds of due process of law.” 

This case goes no farther than to hold that the state may desig- 
nate a proper person upon whom service may be made, exer- 
cising its power within lawful bounds, and that in that case the 
person served was such a proper person. It will be observed that 
the statute uses the word “person” instead of “agent”; but the 
Supreme Court holds that the relationship of principal and agent 
must exist. In other words, the person must be a legal represent- 
ative of the corporation. 

In the light of the principles thus announced, let us examine 
into the relationship existing between the company and Dr. Wat- 
son as disclosed by his deposition. He was a resident physician 
of Kansas City, Mo., to whom the company from time to time 
wrote letters asking him to call on traveling men who had been 
injured, and who claimed indemnity against the company. It 
may perhaps, be conceded that such reference was made to him 
in most matters occurring within this jurisdiction. On such oc- 
casions he visited the disabled person, examined him, and re- 
ported to the company whether he thought the man permanently 
or only temporarily disabled, and in some instances how long he 
thought the disability would continue. For this service he was 
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paid a physicians’s fee in each case. He was not under salary, 
had no blanks to fill out, made no recommendations as to indem- 
nity, adjusted no losses, had no power to contract or pay either 
losses or indemnities if allowed. His contractual relations with 
the company, such as they were ceased with each individual case. 
The company was under no obligation to call upon him again. 
He never had any instructions from the company defining the 
duties of an agent. He did not act in the present case at all; 
never saw Robert Higham before or after death; and never 
heard from the company respecting this case until after he had 
been served with process, and that through its attorneys. It is 
quite evident, therefore, that he was not clothed with authority to 
adjust or pay this loss, or any loss, nor that he was ever appealed 
to for such purpose. 

The only question then is whether the fact that he was from 
time to time employed by the company in isolated cases to report 
upon the physical condition of the injured policy holder makes 
him a person who aids or assists in doing any of the acts named 
in the statute so as to constitute him such an agent of the com- 
pany that the state, exercising legislative power within the lawful 
bounds of due process of law, may designate him as one upon 
whom legal service may be made. My conclusion is that he does 
not stand in such representative relationship to the company as 
to satisfy the requirements prescribed by the courts. I do not 
think such is the meaning of the statute in question, and, if that 
be the interpretation, then the Legislature has not kept within 
the lawful bounds of due process of law. To hold otherwise 
would be to uphold service upon those having the most casual 
connections by correspondence with foreign corporations. Such 
a ruling carried to its necessary logical conclusions discloses its 
own weakness. Mere knowledge or notice that might thus be 
brought home to the party sued would be insufficient w weer: 
= service. Mutual Life Insurance Co. vs. Spratley, 172 U. 
S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569. 

The sympathy of the court goes out to those situated as the 
plaintiff here, provision for whose support was sought to be made 
through insurance companies inaccessible except in distant juris- 
dictions ; but this must not blind us to the necessity of legal ser- 
vice of process, which is the essential foundation of all court 
procedure. 

The motion to quash is sustained. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIvisION, First DEPARTMENT. 


PIERCY 
US. 


FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. 
OF FRANKFORT-ON-THE-MAIN.* 


EMPLOYER’S LIABILITY—ACTION ON CONTRACT —CONDI- 
TION PRECEDENT—BURDEN OF PROOF. 

Under an indemnity policy providing that it is expressly warranted and 
agreed that, on the occurrence of an accident, assured shall imme- 
diately give notice to the insurer, though the obligation to give notice 
is erronously described as a warranty, the giving of due and timely 
notice is a condition precedent to the insurer’s liability, so that, the re- 
ceipt thereof not being admitted by it, insured has the burden. 

(For other cases, see Insurance, Cent. Dig. § 1521; Dec. Dig. §§ 612, 646.) 


EMPLOYER’S LIABILITY—DUTY OF LEARNING OF AND RE- 
PORTING ACCIDENT. 

While a policy indemnifying plaintiff against loss from legal liability for 
personal injuries from accidents caused by his teams, and providing 
that, on the occurrence of an accident, assured shall immediately 
give notice thereof to the insurer, requires insured to so regulate 
his business that he may be apprised with reasonable celerity of any 
accident that may occur in its conduct, this duty is not absolute, but 
only requires the exercise of reasonable care to acquire information, 
and the duty to give notice arises only when assured is apprised of 
the accident, or would be apprised thereof, had he performed this 
duty; the knowledge of a driver of a team meeting with an accident 
not being imputed to him, but he being charged only with the knowl- 
edge acquired, or which should have been acquired, by some person 
representing assured for the purpose of receiving and transmitting 
such knowledge. 


[For other cases, see Insurance, Cent. Dig. § 1329; Dec. Dig. § 539.] 


EMPLOYER’S LIABILITY—FAILURE TO REPORT ACCIDENT 
—KNOWLEDGE OF ACCIDENT—EVIDENCE. 

Evidence, in an action on a policy indemnifying plaintiff against loss from 
liability for personal injuries from accidents caused by the teams used 
in his trucking business, he/d insufficient to sustain a verdict for him, 
on the theory of his foreman not having had knowledge of an acci- 
dent, so as to excuse failure to give the notice thereof to the insurer, 
required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 665.) 

Dowling, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Henry Clay Piercy against the Frankfort Marine 
Accident & Plate Glass Insurance Company of Frankfort-on-the- 
Main. From a judgment for plaintiff after a special verdict, and 


* Decision rendered, Feb. 3, 1911. 127 N. Y. Supp. 354. 
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from an order denying a motion for new trial, defendant appeals. 
Reversed, and new trial granted. 


Argued before Ingraham, P. J., and McLaughlin, Scott, Laugh- 
lin, and Dowling, JJ. 


WitiiaAm A. Jones, JR. (Alden S. Crane, on the brief), for 
Appellant. 

REUBEN LesLIE Maynarp (Valentine Taylor, on the brief), 
for Respondent. 

LAUGHLIN, J. 

This is an-action on an indemnity policy of insurance issued by 
the defendant on the 24th day of October, 1906, in and by which 
it agreed to indemnify the plaintiff and Austin Nichols & Co. “as 
interest may appear” for the term of 12 months beginning on the 
17th day of November that year, among other things, against loss 
arising from legal liability for damages for personal injuries “re- 
sulting from any and every accident caused by any of the draught 
or driving animals or vehicles owned or used by the assured,” not 
exceeding $5,000 in respect to any one person. The plaintiff was 
engaged in the general trucking business in Brooklyn, and owned 
a number of teams and wagons which were used in that business. 
He was also connected with Austin Nichols & Co., one of the 
assured, engaged in the same business in the borough of Manhat- 
tan. On the 23d day of May, 1907, one of his trucks in charge of 
Frank Lewis, who was employed by him as driver of a team, 
collided with another truck in one of the public streets of New 
York, injuring one William A. Rutland, an infant. On the 2d day 
of October thereafter, an action was brought against the plaintiff 
by Rutland to recover for the damages thus sustained. The 
plaintiff pursuant to the provisions of the policy gave notice to the 
defendant of the commencement of the action and called upon it 
to defend the same, which the defendant did; but it expressly 
reserved the right to object to the timeliness of the notice. There- 
after a judgment was duly entered in the action against the plain- 
tiff herein for the sum of $4,086.01, but on appeal to this court 
the judgment was reduced to $2,646.75, and affirmed, and on the 
24th day of June, 1908, plaintiff paid the same. This action is 
brought to recover the amount of the judgment which the plaintiff 
was obliged to pay, and counsel fees and expenses incurred by the 
plaintiff in conducting the appeal to this court, on the refusal of 
the defendant to proceed further with the defense of the action 
after the rendition of the verdict. 

Appellant complains that it was not given the affirmative of the 
case on the trial. It did not admit that it received due and timely 
1.otice of the accident. That was a condition precedent to its lia- 
bility and the burden was on the plaintiff. The fact that the 
obligation to give such notice is erroneously described as a war- 
ranty in the policy does not affect the question. 

The only other point necessary to consider on the appeal is 
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whether the plaintiff complied with a provision of the policy with 
respect to giving notice of accidents to the defendant, and whether 
the special verdict upon which the general verdict was directed, to 
the effect that the plaintiff’s forman was not informed of the 
accident in the month of May, 1907, or advised of sufficient cir- 
cumstances connected therewith to require him to report the oc- 
currence as an accident, is sufficiently sustained by the evidence. 
The provisions of the policy material to the point presented for 
decision are as follows :— 

“It is expressly warranted and agreed: (1) That upon the 
occurrence of an accident, whether any claim be made in respect 
thereof or not, the assured shall immediately, and at the latest 
within ten days, or within the time fixed for giving notices of ac- 
cident under liability insurance policies by any special law of the 
state in which this policy is issued, give notice in writing of such 
accident to the company, addressed to the manager for the United 
States, at the office of the company in NewYork, N. Y., or to the 
duly authorized representative for the locality in which this policy 
is issued. If thereafter the assured shall receive notice of any 
claim arising out of an accident, duly reported to the company as 
before provided, or of any legal proceedings to enforce such claim, 
he shall, within three days, give notice thereof to the company in 
like manner, and shall forward to the company every summons 
and process as soon as the same have been served on him.” 

As soon as the summons and complaint were served, they were 
delivered to the defendant; but that was four months and nine 
days after the accident, and no prior notice of the accident was 
given to the defendant by the plaintiff. The defendant provided 
printed blanks to be used in giving it notice of accidents and 
furnished a sufficient number of these blanks to the plaintiff. At 
the heading of these blanks was printed a statement that all ac- 
cidents, however slight, must be reported immediately without 
waiting for information in detail; and, to the knowledge and with 
the consent of the plaintiff, the defendant posted printed notices 
in the plaintiff’s office at the barn, where the drivers were accus- 
tomed to assemble, to the same effect for the information of the 
teamsters. It does not appear, however, that any blank was fur- 
nished to the driver who met with the accident, or that his atten- 
tion was drawn to this notice, or that he was directed to report 
any accident that he might have. 

In Woolverton vs. Fidelity & Casualty Co., 190 N. Y. 41, 82 
N. E. 745, 16 L. R. A. (N. S.) 400, the court of Appeals, in con- 
structing a similar indemnity policy of insurance, held that the 
contract imposed a duty on the assured of exercising reasonable 
diligence to acquire information with respect to accidents, and 
that this requires him to so regulate his business “that he may be 
apprised with reasonable celerity of any accident that may occur 
in its conduct,” but held, however, that this duty was not absolute 
and only required the exercise of reasonable care to acquire infor- 
mation, and that the duty to give the notice arises when the assured 
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is apprised of the accident, or would be apprised thereof had he 
performed this duty. The court in that case further held that it 
would not be reasonable to impute to the assured the knowledge 
which the driver who meets with the accident acquires, and that 
he should only be charged with the knowledge acquired, or which 
should have been acquired, by some person representing the as- 
sured for the purposes of receiving and transmitting such knowl- 
edge. 

The plaintiff had in his employ as general forman of drivers 
and of the business one Brennan, and manifestly he represented 
the plaintiff for the purpose of acquiring and transmitting in- 
formation with respect to accidents. Late in the afternoon on the 
day of the accident Brennan was informed by the night man at 
the stable that Lewis while out that day on plaintiff’s business and 
with one of his teams and trucks, had been arrested, and he and 
that team and truck had been taken to the Macdougal street 
police station in the borough of .lanhattan, N. Y., and were there 
then. He sent two other drivers over to the police station to get 
the team and truck. He testified that at about 10:30 that even- 
ing he went to the police station to see Lewis and 
took one of the printed blanks furnished by the de- 
fendant on which to report accidents, with a view to 
reporting the accident if there had been one; that the 
lieutenant in charge refused to let him see Lewis on account of 
the lateness of the hour and informed him that Lewis had been 
arrested for assault, and, when informed that if there had been 
any accident Brennan desired to get the particulars to make a 
report, answered :— 

“T can't tell you any more to-night about it, and if you want to 
find out any more about it,” he says, “see Lewis.” Or. “I can’t 
give you any more to-night. If you want the particulars, you 
must see Lewis.” 

The accident occurred on Thursday. Brennan informed the 
plaintiff next day that one of their drivers had been arrested. 
Brennan testified that when Lewis returned to the office the 
following Monday he inquired as follows :— 

“T asked him if he had an accident, or what kind of trouble he 
had been in, and where he was for those three or four days, and 
he said that he was in a little trouble, and that he had gotten out 
of it. And I put the question to him ‘Did you have any accident 
that requires reporting? and he said, ‘No.’”’ 

At another point in his testimony he says Lewis did not deny 
that he had an accident. We regard this testimony as quite improb- 
able. Curiosity, if not duty, would have led Brennan to inquire 
what had happened. At this interview Lewis received the money 
that was owing to him and left the plaintiff's employ and did not 
enter it again until about two weeks prior to the service of the 
summons and complaint in the action against the plaintiff; but 
Brennan fails to explain why Lewis did not resume his duties as 
a driver. Neither plaintiff nor Brennan took any other step to 
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ascertain why Lewis was arrested or whether there had been an 
accident. Shortly after the summons and complaint were served 
on the plaintiff, Brennan made a statement to a representative of 
the defendant in which he stated that the men whom he sent for 
the team and truck reported that Lewis had been arrested for 
assault, and that the police sergeant also informed him; but in the 
statement he said, speaking of the time when he first saw Lewis 
after the arrest :— 

“He said he was bailed out by friends the day after he was 
arrested. He refused to tell how the accident happened, as he 
was angry on account of being left in jail overnight. We did not 
know anything about any one being hurt, and all Mr. Piercy knew 
was that the driver had been arrested for assault. I told him this 
myself the following day after the accident occurred.” 

Brennan testified that this statement with respect to the attitude 
of Lewis related to an interview between them after Lewis re- 
turned to work in September; but the statement in writing is not 
consistent with that testimony and is quite in harmony with the 
testimony of Lewis, who says that he refused to work for the 
plaintiff longer. If Brennan’s testimony was accepted, it is doubt- 
ful whether he discharged the duty which the plaintiff owed to 
the defendant under this indemnity policy of exercising reason- 
able diligence to ascertain whether or not the arrest of the driver 
was connected with an accident which should have been reported 
to the defendant; but his testimony that he did not learn that 
there had been an accident is impeached by his statement in 
writing, by the probabilities of the case and by the testimony of 
Lewis and of four other drivers all of whom say that he was in- 
formed that Lewis had met with an accident, by which some one 
was injured. The drivers who were sent for the team and truck 
both testified not only that Brennan knew that there had been an 
accident, but that the truck had run over and injured some one. 
Lewis testified that when he returned to the office, after having 
been arrested, he informed Brennan that the wheels of another 
truck locked wheels with his on Varick street, and that the driver 
of the other truck fell off and was run over, and he is corroborated 

in this by the testimony of two other drivers, who were present 
and heard the conversation. The plaintiff therefore failed to sus- 
tain the burden of proof, and the verdict is clearly against the 
preponderance of the evidence. 
It follows that the judgment and order should be reversed, and 
a new trial granted, with costs to appellant to abide the event. 
Ingraham, P. J., and McLaughlin and Scott, JJ., concur. 
Dowling, J., dissents. 
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SUPREME COURT OF MINNESOTA. 





LUDWIG 
US. 
PREFERRED ACCIDENT INS. CO. or New York.* 


ACCIDENT INSURANCE—ACTION ON POLICY—SUFFICIENCY 
OF EVIDENCE. 


In an action to recover upon an accident insurance policy, it is held that 
the evidence was sufficient to justify the jury in finding that decedent 
was injured by accidental means, and that the injury so received was 
the proximate cause of his death, and, further, that the record pre- 
sents no reversible errors in rulings or any instructions to the jury. 


[For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.] 


(Additional Syllabus by Editorial Staff.) 


ACCIDENT INSURANCE—“ACCIDENT.” 


The word “accident,” as used in an accident policy, means an event taking 
place without ones’ foresight or expectation. 


[For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 440.] 
[For — definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
Pp. 7560.] 


Appeal from District Court, Hennepin County; Andrew Holt, 
Judge. 

Action by Charlotte G. Ludwig against the Preferred Accident 
Insurance Company of New York. Verdict for plaintiff. From 
an order denying its alternative motion for judgment notwith- 
standing the verdict or for a new trial, defendant appeals. Af- 
firmed. 


M. H. Boure.Le and N. H. Cuass, for Appellant. 

CLARKE & CaRMICHIEL and Epwarp W. Haw tey, for Re- 
spondent. 

PER CURIAM. 

An action was brought to recover the measure of indemnity, 
fixed in case of death at $5,000, on a policy of accident insurance 
in which plaintiff and respondent was designated as beneficiary, 
issued by defendant and appellant to plaintiff’s husband. Defend- 
ant insured “against disability or death as herein defined, result- 
ing directly, independently, and exclusively of any and all other 
causes from bodily injury effected solely through external, violent, 
and accidental means.” One defense was that the death of the 
insured was not caused by accidental means, within the meaning 
of this paragraph. The other defense concerned notice and 
proof of death and other formalities. The case was tried to a 
jury, which returned a verdict in the full amount for the plain- 


* Decision rendered, Feb. 24, 1911. 130 N. W. Rep. 5. Syllabus by the Court. 
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tiff. ‘lhis appeal was taken from the order of the trial court 
denying defendant’s alternative motion for judgment notwith- 
standing the verdict or a new trial. 

1. The first controversy is whether the sole and exclusive 
proximate cause of death was external and violent. The written 
application of the assured stated that he never had had physical 
infirmities or defects, and had not received medical or surgical 
attention within seven years immediately preceding. The gppli- 
cation was incorporated into the policy. During the fifth or 
sixth inning in a game of baseball, in which assured was en- 
gaged, he attempted to “steal second,” and slid head foremost on 
his stomach the last 9 or 10 feet of the distance, stopping with 
his stomach over and upon the second base. This base consisted 
of a piece of a cement sidewalk paving block or slab, about 2 
inches thick and 12 inches square, rough on one edge and smooth 
on the others. Plaintiff was declared “out,” and according to 
some testimony stooped with his arms across his stomach. He 
walked back, and indicated that he was hurt and where. He, 
however, continued to play until the end of the game, but mani- 
fested pain. A day or two later he went home and called a 
physician. His condition grew gradually worse, until he was 
taken to a hospital and operated on for appendicitis. His death 
was caused by septic peritonitis. The autopsy revealed a gan- 
grenous condition of the appendix. ‘Two enteroliths or con- 
cretions of stony formation composed of hardened fcecal matter, 
were found to be where the appendix was ruptured. It appeared 
that plaintiff had consulted a physician once or twice somewhat 
more than a year previous to his death. The physician found 
some tenderness over the region of the appendix on pressure, 
and some soreness, and that he was suffering from a mild case 
of appendicitis, catarrhal in nature. The physician prescribed a 
laxative, and never heard him complain after that. 

The trial court charged: “If you find that Ludwig had at 
some previous time suffered from an attack of appendicitis, and 
he had fully recovered therefrom, so that immediately before 
the external accidental injury at the ball game, if you find that 
there was such an injury received by him, there was then no 
appendicitis present, but because of such previous attacks Ludwig 
was more susceptible to the disease, and such an injury started 
it, there may be a recovery, although the external accidental 
injury would not have produced the appendicitis if his appendix 
had never been previously impaired by disease. In other words, 
if Mr. Ludwig recovered from his former attack of appendicitis, 
if he had it, so that such disease no longer existed in his body, 
and there was only a susceptibility to have it in case a proper 
exciting cause should rise, and in this fall on the cement slab on 
the base is by you found by a fair preponderance of the evidence 
to be such exciting cause, and to be external, violent, and ac- 
cidental injury; the amount of the policy would become payable, 
upon proper notice and proof being made. But if, because of the 

L—Vol. XL.—54. 
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former attack there was not merely a susceptibility to a further 
attack, but the actual disease itself existed, liable to be rendered 
active and virulent by an injury such as that suffered by «Mr. 
Ludwig, in that event the active disease which resulted in death 
would not be regarded as the result of the fall alone, but as joint 
result of the fall and the latent disease, and there can be no re- 
covery.” 

On the subject of proximate cause the courts have been much 
at sea. Defendant has referred us to a number of cases. Na- 
tional Ass’n vs. Shryock, 73 Fed. 774, 20 C. C. A. 3; Mutual 
Ass'n vs. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60; 
Western Ass’n vs. Smith, 85 Fed. 401, 29 C. C. A. 223, go L. R. 
A. 653; Nat. Ass’n vs. Scott, 155 Fed. 92, 83 C. C. A. 652; Com. 
Ass’n vs. Fulton, 79 Fed. 423, 24 C. C. A. 654; Hubbard vs. Ass’n 
(C. C.) 98 Fed. 932; Central Co. vs. Remby, 220 Ill. 151, 77 N. 
FE. 123, 5 L. R. A. (N. S.) 933, 110 Am. St. Rep. 235; Binder vs. 
Ass’n, 127 Iowa, 25, 102 N. W. 190. See the case of N. A. Co. 
vs. Shields, 155 Fed. 54, 85 C. C. A. 122. The policy clause was 
essentially identical with that in the case at bar. Several years 
previous to the time of the accident the assured had twice had 
appendicitis, but apparently recovered. While riding in a bugg 
he was thrown against the dashboard, striking his abdomen. 
Five days later he was operated upon for appendicitis, and died 
a week later. The Circuit Judges (Lurton, Severance, and 
Richards) approved this instruction of the trial court. In this 
case it is conceded that the disease of appendicits, with its 
consequences and complications, caused the death of the insured ; 
but the real question of fact lies further back, and is whether the 
fall against the dashboard, acting independently of any other 
cause, produced this disease. If the insured recovered from his 
former attacks of this disease, so that it no longer existed in his 
body, and there was only a susceptibility to have it, in case a 
proper exciting cause should arise, and in this case the fall against 
the dashboard proved to be such exciting cause, the case would 
be one for recovery under the policy; but if, because of the 
former attacks, there was not merely a susceptibility to a further 
attack, but the actual disease itself existed, liable to be rendered 
active and virulent by an injury such a$ that suffered by the in- 
sured, in that event the active disease which resulted in death 
would not be regarded as the result of the fall alone, but as the 
joint result of the fall and the latent disease, and hence there 
could be no recovery under the policy. This case and its reason- 
ing meets our approval, and resolves this controversy in accord- 
ance with the ruling of the trial court. 

2. Some doubt surrounds the question whether Ludwig’s 
death resulted from bodily injury effected solely through ac- 
cidental means. Defendant aptly urges: “The word ‘accident,’ 
in an accident policy, means an event which takes place without 
one’s foresight or expectation. A result, though ‘unexpected, is 
not an accident. The means or cause must be accidental.” Thus 
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in the following cases the injury sustained, although unforeseen, 
was held not to have been accidental, but to have been the result 
of means voluntarily employed: In Schmid vs. Acc. Ass’n, 42 
Ind. App. 483, 85 N. E. 1032, the assured did not expect that the 
exertion incident to carrying his luggage from the railway station 
to the hotel, in a rarified atmosphere, would result in paralysis 
of the heart. In Casualty Co. vs. aes Executors, 143 Fed. 
271, 74 C.C. A. 409, 5 L. R. A. (N. S.) 657, the assured did not 
expect or foresee that striking a man in the face would produce 
an injury to his hand, developing into blood poisoning; or that 
in reaching over a chair and attempting to close the shutters 
(there being no slip of the foot) he would rupture an artery 
(Feder vs. Acc. Ass’n, 107 lowa, 538, 78 N. W. 252, 43 L. R. 
A. 693, 70 Am. St. Rep. 212) ; or that in jumping from the cars, 
or in running to see if they were coming, he would rupture his 
groin ( Southard vs. Assur. Co., Fed. Cas. No. 13,182) ; or that 
in attempting to remove his nightshirt over his head he would 
burst a blood vessel (Smouse vs. Acc. Ass’n, 118 Iowa, 436, 92 
N. W. 53); or that in putting a drunken man off the premises he 
would injure his heart (In re Scarr, 1 K. B. 387, 1 Am. & Eng. 
Ann. Cas. 787) ; or that, owing to the exertion incident to assist- 
ing in carrying a heavy door, he would drop dead from heart 
rupture (Shanberg vs. Casualty Co. [C. C.] 143 Fed. 651. For 
a clear statement of the rule, see Richards, Law of Insurance, § 
385. 

Defendant urges that there was no evidence whatever to show 
whether the death in this case was the consequence of the injury 
Ludwig received when he threw himself to the ground, or 
whether it was received when he encountered the paving stone 
base: that only by assuming that the bruise was received at the 
time of coming in contact with the base and _ further 
assuming that Mr. Ludwig did not contemplate that his 
speed might carry him over and upon the base, can 
it be said that there was anything upon which the jury might 
decide, under proper instructions as to the law of the case, 
whether Mr. Ludwig did not in fact contemplate that he might 
possibly land on the top of the base. So far as the second of 
these assumptions is concerned, defendant’s own brief contains 
this admission: “Counsel said that a ball player will slide to a 
base with no thought of injury. That is doubtless true. A man 
who had in his mind the thought or fear of possible injury 
incident to any game or sport would soon find himself relegated 
to the bleachers.” On the record before us there was evidence 
enough on this point to carry the case to the jury. 

A much closer question is presented by the record as to whether 
or not there was evidence sufficient to submit to the jury the 
question whether the bruise was received when Ludwig came in 
contact with the stone base. We have concluded, however, that 
there was enough to justify the submission of the question to 
the jury. More specifically there was no question that the slide 
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was made, and that Ludwig was hurt at some point after he made 
the initial movement to slide and before getting up from the base. 
There was evidence that it was not necessary to do more than to 
touch the base with the hand. The decedent slid onto the cement 
block, and his abdomen went across it. A few days afterwards 
doctors found evidence of injuries—bruises and discoloration 
—upon his abdomen. In view of the fact that there was no 
evidence suggesting any other obstruction than this stone slab. 
it was for the jury to determine whether the external marks on 
the abdomen of the kind testified to were caused by the rough 
stone slab. The jury might properly have considered that the 
soft dusty road over which the slide was made would not have 
produced such marks. 

In this view the case at bar quite closely resembles, although it 
as not identical with, Mutual Accident Ins. Co. vs. Barry, 131 
U.S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60. There the decedent was 
standing on a platform raised a few feet above the ground, He 
voluntarily jumped from the platform. In alighting, he struck 
the ground in such a way as to produce a severe jar, whereby a 
rupture of the duodenum was caused, from the effects of which 
plaintiff died. It was held that the cause of death was accidental. 
Blatchford, J., said: “It must be presumed, not only that the 
deceased intended to alight safely, but though that he could. The 
jury were, on all the evidence, at liberty to say that it was an ac- 
cident that he did not. The court properly instructed them that 
the jumping off the platform was the means by which the injury, 
if any was sustained, was caused; that the question was whether 
there was anything accidental, unforeseen, involuntary, unex- 
pected, in the act of jumping, from the time the deceased left the 
platform until he alighted on the ground; that the term ‘acci- 
dental’ was used in the policy in its ordinary, popular sense, as 
meaning ‘happening by chance’; unexpectedly taking place; not 
according to the usual course of things; or not as expected; that, 
if a result is such as follows from ordinary means, voluntarily 
employed, in a not unusual or unexpected way, it cannot be called 
a result effected by accidental means ; but that if, in the act which 
precedes the injury, something unforeseen, unexpected, unusual, 
woccurs, which produces the injury, then the injury has resulted 
through accidental means.”” And see Western Com. Travelers’ 
Ass'n vs. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653. 

The remaining question in this connection is whether the 
charge of the trial court on this point constituted reversible error. 
The court charged: “If, as to the person injured, the injury was 
unforeseen, unexpected, not brought about through his agency 
designedly, or was without his foresight, or was a casualty or 
mishap not intended to befall him, then the occurrence would 
be accidental, and the injury one inflicted by accidental means.” 
This defendant says was inaccurate and incorrect, but would 
have been made proper if the court had inserted the words 
“produced by something,” so that the sentence would read: “Tf, 
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as to the person injured, the injury was produced by something 
unexpected, unforeseen,” etc. Obviously the charge actually 
given was not strictly accurate or correct. It was verbally 
wrong. The question then before us is whether it was so far 
verbally wrong that the defendant can avail itself of the verbal 
error by taking advantage of it at this stage of the proceedings. 
We have concluded that this failure to employ with strict ac- 
curacy all the words that were to make a complete and precise 
statement fell within the rule of Steinbauer vs. Stone, 85 Minn- 
274, 88 N. W. 754. 
PER CurRIAM. 

For the reasons given in the foregoing opinion, prepared by 
the late Justice Jaggard, in accordance with the conclusions 
arrived at by the court, the order appealed from is affirmed. 


COURT OF APPEALS OF NEW YORK. 


WHITESIDE 
VS. 
NORTH AMERICAN ACCIDENT INS. CO or Cuicaco.* 


NOTICE OF LOSS—EXCUSE FOR FAILURE TO GIVE. 

An insured was not excused from performing a condition in an accident 
policy that insurer must be notified of any sickness of insured for 
which he expects to claim benefits, by the fact that he was delirious 
and unable to remember the policy, especially where the notice might 
have been given by some one for him. 

[For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 539.] 


NOTICE OF LOSS—EXCUSE FOR FAILURE TO GIVE. 

The power of equity to relieve against forfeitures for breach of a con- 
dition caused by subsequent unavoidable accident, fraud, surprise, 
or ignorance has never been extended so as to excuse a breach of a 
contract for serving notice of loss upon a life insurance company 
arising from the disability of the policyholder because of sickness or 
insanity. 


[For other cases, see Insurance, Cent. Dig. § 1334; Dec. Dig. § 539.] 


LIFE INSURANCE—CONDITIONS OF POLICIES. 


A contract of life insurance being a voluntary one, the insurers have the 
right to designate the terms upon which they will become liable for a 
loss, and, in the absence of legislative interference, they may insert 
such conditions and agreements as they choose, so long as they are 
reasonable and not contrary to law or public policy. 

[For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138] 

Haight and Vann, JJ., dissenting. 


* Decision rendered, Jan. 3, 1911. 93 N. E. Rep. 948, 
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Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by William J. Whiteside against the North American 
Accident Insurance Company of Chicago. From a judgment of 
the Appellate Division (119 App. Div. 915, 104 N. Y. Supp 
1150) reversing a judgment dismissing plaintiff's complaint and 
directing a judgment for him in the amount demanded in his 
complaint under a stipulation made by the parties, defendant ap- 
peals. Reversed. 


SAFFoRD E. Norru, for Appellant. 
Francis T. MoyniHan, for Respondent. 


Hiscock, J 

This action was brought on a policy of insurance issued ly the 
appellant whereby, amongst other things, it agreed to pay to the 
insured a certain sum each week during sickness. ‘The policy 
is not set forth in full; but the complaint alleges that it contained 
“a provision that written notice from the insured or his repre- 
sentative stating the time, place, and nature of injury, or death, 
or commencement of sickness, must be mailed to the secretary of 
the company at its home office * * * within 10 days after the 
date of such injury, death, or commencement of such sickness, 
as conditions precedent to recovery.” Said complaint, after 
further alleging that the respondent, on November 13, 1904, and 
thereafter, was sick for the period of a month to a degree and in 
a manner which brought him within the terms of the policy, con- 
tains this important allegation: “And the plaintiff further alleges 
that during the early part of said sickness he was delirious and 
unable to remember that he had said policy of insurance, and had 
wholly forgotten that fact until about the roth day of December, 
1904, when he caused notice to be sent to the defendant of such 
sickness,” and the defendant repudiated liability because of fail- 
ure to serve notice of sickness in accordance with the terms of 
said policy. 

The question which has been argued is whether or not the in- 
sured was relieved from compliance with the terms of his policy 
requiring service of notice as above stated by reason of mental 
and physical unability to prepare and serve the same within the 
time specified. This question is presented to us by means of a 
procedure somewhat out of the ordinary course. Originally ap- 
pellant seems to have answered in the case; but it appears by 
stipulation subsequently made that this answer was withdrawn 
and the case “submitted on the facts stated in the complaint as 
upon application for judgment.” Therefore the query practically 
is whether the complaint sets forth a cause of action in view of 
the facts appearing therein concerning the failure of respondent 
to serve or cause to be served the notice which has been men- 
tioned. 

There is no dispute that the insurer might and did make it a 
substantial provision of its contract of insurance and a condition 
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precedent to recovery that it should within a specified time be 
notified of any sickness of the insured for which he expected to 
make a claim under his policy. This was a condition which was 
not only lawful, but which we can readily see was only a reason- 
able and suitable protection to the company against fraudulent 
claims. It is, however, urged that an insured might be, and in this 
case was, relieved from compliance with this provision by a 
physical and mental condition which precluded such compliance 
by him. Some question is made and fairly arises on the allegations 
of the complaint whether the insured was delirious, and therefore 
unable to remember the terms of his policy of insurance down to 
the date when he finally did cause notice to be served; but I shall 
assume for the purpose of this discussion that the complaint does 
allege such condition, and therefore such excuse for nonaction on 
his part. 

In most cases of possible municipal liability for negligence, 
statutory provisions require as a condition precedent to recovery 
that notice of claim shall be served and action commenced within 
a certain time after the injuries are alleged to have been received, 
and in actions brought to enforce such liabilities it has been held 
that physical and mental disability may operate as an excuse for 
failure on the part of the injured person to act within the time 
specified by the statute, provided he does act with promptness 
after the disability has ceased. Sometimes a notice otherwise late 
has been said under these circumstances to be a substantial com- 
pliance with the statute, and at other times it has been written in 
substance that the statue should not be construed as requiring 
impossibilities, and therefore inability to serve notice should until 
removed be a sufficient excuse for not serving it. Walden vs. 
City of Jamestown, 178 N. Y. 213, 216, 70 N. E. 466; Green 
vs. Village of Port Jervis, 55 App. Div. 58, 66 N. Y. Supp. 1042; 
Forsyth vs. City of Oswego, 191 N. Y. 441, 84 N. E. 392, 123 
Am. St. Rep. 605. 

It is to be observed, however, that in these cases the court was 
dealing with an exaction and burden placed on a claimant without 
his consent by statute. That is not this case. Here the parties by 
their free and voluntary action have entered into a contract by 
which each has assumed certain obligations. The insurance com- 
pany has agreed to make certain payments on account of sickness, 
and the assured as a condition precedent to the enforcement of 
such obligation has agreed to the payment of certain premiums 
and to the service of the notice in question, which might have 
been prepared and served by some one else in his behalf if he 
was incapacitated from personally doing it. All of these pro- 
visions and engagements enter into the substance of the contract 
which respondent is seeking to enforce, and under such circun 
stances the courts will not relieve either party under the conditions 
here presented from fulfillment of the engagement which he has 
voluntarily undertaken. This distinction between obligations im- 
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posed on a party by statute and against his will, and those volun- 
tarily assumed by him as a part of a contract, is clearly recognized 
by the decisions. ; 

In Wheeler vs. Connecticut Mutual Life Ins. Co., 82 N. Y. 543, 
550-552, 37 Am. Rep. 594, an application was made to a court of 
equity to prevent the defendant from enforcing a clause in its 
policy forfeiting the same for nonpayment of premiums when 
such nonpayment resulted from the insanity of the insured. The 
court, having stated that equity would relieve against a forfeiture 
in many cases, then referred to the fact that the condition in the 
policy did not require the insured himself to pay the premiums, 
and that such payment could have been made quite as well by 
some one else in his behalf, and then laid down the following 
principle: “While, as a general rule, where the performance of a 
duty created by law is prevented by inevitable accident, without 
the fault of a party, the default will be excused, yet, when a per- 
son by express contract engages absolutely to do an act not im- 
possible or unlawful at the time, neither inevitable accident, nor 
other unforeseen contingency not within his control, will excuse 
him, for the reason that he might have provided against them by 
his contract. * * * The principle thus established has been 
especially applied in reference to policies of insurance, where the 
payment of the premium is held to be a condition precedent which 
must be kept or the policy falls. * * * While a court of equity 
will interpose its power to relieve against forfeitures for a breach 
of a condition subsequent caused by unavoidable accident, by 
fraud, surprise or ignorance, in many cases, that power has never 
been.extended so as to excuse a breach of a contract of this de- 
scription arising from the disability of a party caused by sickness 
or insanity.” 

In Klein vs. Insurance Co., 104 U. S. 88, 92, 26 L. Ed. 662, a 
defense was interposed under a clause in a policy forfeiting the 
same in case premiums were not paid on or before the several 
days therein mentioned for the payment thereof. The plaintiff, 
a beneficiary under the policy in question, alleged that the policy 
was taken out by the insured without her knowledge, and that 
she had received no information of its terms or conditions until 
after his death, and that for some time before the latter event he 
had been sick and deranged, and for that reason had failed to 
pay the premium when it was due. The court refused to excuse 
the nonperformance and resulting forfeiture for the reasons 
urged, and amongst other things said: “In a contract of life in- 
surance the insurer and assured both take risks. The insurance 
company is bound to pay the entire insurance money, even though 
the party whose life is insured dies the day after the execution of 
fhe policy, and after the payment of but a single premium. The 
assured assumes the risk of paying premiums during the life on 
which the insurance is taken, even though their aggregate amount 
should exceed the insurance money. He also takes the risk of the 
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forfeiture of his policy if the premiums are not paid on the day 
they fall due. The insurance company has the same claim to be 
relieved in equity from loss resulting from risks assumed by it 
as the assured has from loss consequent on the risk assumed by 
him. Neither has any such right.” 

Kerr on Insurance lays down the rule: “The contract of in- 
surance being a voluntary one, the insurers have a right to des- 
ignate the terms upon which they will become liable for a loss. 
The insurer and insured can, in the absence of legislative inter- 
ference, make a contract to their mutual liking, and can insert in 
it such conditions and agreements as they choose regulating the 
rights, duties, and obligations of each, both before and after loss; 
providing always that they are not unreasonable or contrary to 
public policy or the law of the land. And when parties have made 
their own contract, have agreed upon their own terms, and as- 
sented to certain conditions, the courts cannot change them and 
must not permit them to be violated or disregarded. The con- 
ditions may seem harsh and useless; but they are the result of 
the meeting of the minds of parties capable in law of contracting, 
and if they have not been waived, or if one party has not been 
prevented by the aet pi the other, all conditions must be respected 
and enforced.” See, also, Roehner vs. Knickerbocker Life Ins. 
Co., 63 N. Y. 160, 164; Heywood vs. Maine Mut. Accident 
Ass'n, 85 Me. 289, 27 Atl. 154. 

Under the principles asserted in these authorities, and which 
are not contradicted or overthrown by any of the cases cited in 
behalf of the respondent, I think that the latter must be held to 
the terms of the contract which he voluntarily made, and that, 
having assented to a provision requiring notice of sickness within 
a certain time as a condition to recovery, he cannot be excused 
from fulfillment for the reasons alleged, and especially that this 
is true in view of the fact already mentioned that the notice 
called for by his contract might have been served by another 
person if he was disabled from personally so doing. 

I recommend that the judgment of the Appellate Division be 
reversed, and the judgment of the Trial Term affirmed, with 
costs in both courts. 

Haircut, J. (dissenting). 

On the 13th day of November, 1904, the plaintiff became sick, 
and subsequently, and on or about the 15th of the month, he was 
confined to his house by reason of such sickness and was visited 
by a legally qualified physician for one month, and was thereafter, 
during convalescence, disabled from performing business for a 
period of more than eight months. On the 1oth day of December, 
1904, he caused notice to be sent to the defendant of such sick- 
ness, whose policy of insurance he held for injury, death, or 
sickness. The policy contained a provision to the effect that a 
written notice from the insured or his representative, stating the 
time, place, and nature of injury or death or commencement of 
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sickness, must be mailed to the secretary of the company at his 
office in Chicago, IIl., within 10 days after the date of such in- 
jury, death, or commencement of such sickness, as conditions 
precedent to recovery. 


I think that the strict rule which obtains with reference to 
notice of injury or death does not and should not apply to that of 
sickness. An injury or death are events which do not admit of 
any doubt with reference to time or place at which they occur. 
But it is often quite different with reference to disease and sick- 
ness, which may approach gradually and under circumstances 
which the patient may not be aware of their existence, or that 
he is seriously afflicted therefrom to an extent necessary for his 
application for relief under the provisions of his policy. The com- 
mencement of sickness, therefore, in many cases, is an indefinite 
term as to time and place. The purpose of the notice is to give 
the company an opportunity to investigate and ascertain the facts 
with reference to the sickness, and it is therefore fully protected 
by holding that its liability for contribution during the period of 
the sickness only commences to run from the time that the notice 
is given, or the 10 days specified in the notice preceding that time. 
Such I believe should be the construction of,the provision of the 
policy. 

The plaintiff should therefore be permitted to recover the 
amount stipulated in the policy for sickness after the 1st day of 
December, 1904. 

Cullen, C. J., and Gray, Willard Bartlett, and Collin, JJ., con- 
cur with Hiscock, J. Vann, J., concurs with Haight, J. 

Judgment reversed, etc. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The most important distinction between the nonpayment when 
due of a premium and the failure to give timely notice in case of sick- 
ness is not presented in this opinion. In the former case, the require- 
ment is in its very nature a condition precedent. The nonpayment of 
premium, unless the insurance is instantly terminated, involves the 
assumption of a liability for which no consideration is paid. The pre- 
mium is based on the estimated cost of the insurance. Its prompt pay- 
ment is essential if the obligation is to be met. If the liability of the 
company to pay is to be extended for any reason while the insured 
is under no obligation to pay the premium, the foundation on which 
the business rests, the principle on which the contract is based, is 
upset. But the failure to give timely notice is not essentially a condi- 
tion precedent, but only made so by the terms of the contract. The 
loss occurs with the sickness. Notice is only necessary to fasten the 
liability on the company. The premium charged is presumptively 
based on the probability of loss, not of timely notice. The latter is 
important only in order to avoid fraud. 

The case is analogous to notice of loss under a fire policy, which 
may be excused when circumstances prevent. See Mfrs., &c., Ins. 
Co. vs. Fletcher, 5 Ohio Cor. Ct. R. 6383; Hayes vs. Casualty Co., 98 
Mo. App. 410; Comstock vs. Ass’n, 116 Wis. 382. But, per contra, see 
United Benev. Soc., &c., vs. Freeman, where the insured was not ex- 
cused, because he might have given notice through another. The 
present case assumes that the insured should have anticipated and 
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provided against the contingency. The usual doctrine has been that 
it was not contemplated by the parties that he should be defeated in 
recovering through the operation of the very sickness against which 


he was insured. 
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McLEOD ws. TRAVELERS INS. CO. (No. 2,501.)* 
(Court of Appeals of Georgia.) 


ACTION ON POLICY—VARIANCE. 

The plaintiff alleged that he had complied with all the requirements as to 
written notice. His testimony tended to prove that the company had 
waived compliance. He did not prove his case as laid, and it was not 
error to award a nonsuit. 

[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 


RULINGS ON EVIDENCE—PLEADINGS TO SUSTAIN. 

The error in excluding evidence was harmless, in view of the allegations 
of the petition. The excluded evidence was only to the effect that 
the defendant had waived certain stipulations of the contract, and 
was not pertinent to the allegation that the plaintiff had complied 
with these undertakings under the contract. 

[For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.] 


* Decision rendered, keb. 15, 1911. 70 8S. E. Rep. 157. Syllabus by tue Court. 





Misc.] American Surety Co. vs Shallenberger, &c. 


CASUALTY, SURETY AND MISCELLANEOUS. 
UNITED STATES CIRCUIT COURT. 


D. NesrAskKaA, LINCOLN DIVISION. 


AMERICAN SURETY CO. or New York 
VS. 
SHALLENBERGER, Governor, ET AL. (No. 7, Docket B.)* 


EFFECT OF PARTIAL INVALIDITY—STATUTES RELATING 
TO CORPORATIONS. 


A state statute which applies to all corporations doing a certain business 
in the state, both foreign and domestic, if invalid as to one class of 
corporations is invalid as to all. 


[For other cases, see Statutes, Cent. Dig. §§ 58-66, 195; Dec. Dig. § 64.] 


DUE PROCESS OF LAW—DEPRIVATION OF LIBERTY TO CON- 
TRACT. 


The business of a surety company engaged in furnishing bonds, under- 
takings, etc., is not one affected by any public interest nor a monopoly, 
but is purely a private business, and a state has no power to prescribe 

rates to be charged by such corporations. 


[For other cases, see Corporations, Cent. Dig. §§ 1573, 1578; Dec. Dig. 
§ 3901.] 


DUE PROCESS OF LAW—DEPRIVATION OF LIBERTY TO CON- 
TRACT— STATUTE FIXING CHARGEQ OF SURETY COM- 
PANIES. 

Act Nebraska April 1, 1909 (Laws 1909, c. 27), which makes it the duty 
of certain state officers to fix maximum rates of premium to be charged 
by all surety companies doing business in the state, foreign or do- 
mestic, for furnishing bonds, contracts, recognizances, stipulations and 
undertakings, makes it a misdemeanor for any officer or agent of any 
company to charge a higher rate and requires the revocation of the 
authority of the offending company to do business in the state, is void 
as depriving such companies of their property without due process of 
law, in violation of the fourteenth constitutional amendment. 

[For cases, see Constitutional Law, Cent. Dig. § 847; Dec. Dig. § 
208. 


In equity. Suit by the American Surety Company of New 
York against Ashton C. Shallenberger, Governor, William T. 
Thompson, Attorney General, and Silas R. Barton, Auditor of 
Public Accounts, of the State of Nebraska. Decree for com- 
plainant. 


MonvcoMEry & HAL, for Complainant. 
W. T. THompson, Arty. GEN., for Defendants. 


T. C. Muncer, D. J. 
The Legislature of Nebraska passed an act, approved April 1, 


* Decision rendered, Nov. 7, 1910. 183 Fed. Rep. 636, ‘se 
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1909 (Laws 1909, c. 27), which declared it to be the duty of 
certain state officers to fix the maximum rates of premiums that 
any fidelity or surety company transacting business in the state 
might charge for furnishing each and all of the different kinds 
of bonds, contracts, recognizances, stipulations, and undertak- 
ings. This act also makes it unlawful for any such company to 
charge or receive any larger rate of premium than the rates so 
fixed, and any agent or officer charging or receiving such premium 
is chargeable with a misdemeanor. The State Auditor is also 
commanded to revoke the authority of the offending company to 
transact business in the state, and it shall not be permitted to 
transact business within the state for a period of one year. The 
act of the Legislature is as follows :— 

“Section 1. Surety anies é ‘ix Rates. It shall 
be the duty of the Governor, Attorney General and Auditor of 
Public Accounts to investigate the rates of premium heretofore 
charged by surety and fidelity companies now transacting busi- 
ness within this state and on or before June 15, 1909, and at other 
meetings when in the judgment of the board the necessity arises 
to fix a maximum schedule of rates of premium to be charged by 
any fidelity or surety company transacting business within this 
state, upon each and all, severally of the different kind of bonds, 
contracts, recognizances, stipulations and undertakings. 

“For the purpose of conducting the investigations above pro- 
vided for the Governor, Attorney General and the State Auditor 
shall have power by appropriate process to compel the attendance 
of witness which witnesses shall be paid the same fees as are paid 
witnesses in the District Court and said officers shall also have 
authority to examine and inspect all the books papers and rec- 
ords of any such surety or fidelity company for the purpose of 
gaining information to enable them to fix such maximum rates 
of premium. The fees of witnesses and necessary expenses of 
the Governor, Attorney General and State Auditor shall be paid 
out of the appropriation made to the Attorney General for use 
in prosecution under Junkin act. 

“Sec. 2. Rates. It shall be the duty of the Auditor of Public 
Accounts when such maximum of premiums has been so fixed 
by said officer and not later than June 15, 1909, to send a certified 
copy of such maximum of premium to each fidelity and surety 
company authorized to transact business in this state such maxi- 
mum or (of) premium shall be in force and effect July 1, 1909, 
and thereafter, it shall be unlawful for any such fidelity or 
surety company to exact, charge or receive any greater rate of 
premium upon any bond, contract, recognizance, stipulation, or 
understanding than named in the schedule of rates of premium, 
so fixed by said officer for the same respectively. 

“Sec. 3. Violation of Act, Penalty. If any officer or agent of 
any such fidelity or surety company shall exact charge, or receive 
any greater rate of premium for any bond, contract, recogni- 
zancey stipulation, or undertaking than that so aforesaid fixed by 
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said board, he shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined not less than $100 or more 
than $500, or be confined in the county jail for a period of not 
less than 30 days nor more than three months or both at the 
discretion of the court. 

“Sec. 4. Same—Revocation of Authority. The Auditor of 
Public Accounts shall revoke the authority to transact business 
in this state of any such company which shall violate the provi- 
sions of this act and it shall not again be permitted to transact 
business within this state for a period of one year thereafter. 

“Sec. 5. Emergency. Whereas an emergency exists this act 
shall take effect and in force from and after its passage.” 

The complainant is a company organized under the laws of 
New York, and a part of its business is the furnishing of surety 
bonds. For many years it has been authorized to conduct this 
business in Nebraska and has been furnishing such bonds, charg- 
ing such rates of premium therefor as it deemed a proper com- 
pensation. There are other corporations, some of them organized 
under the laws of this state, which are engaged in similar busi- 
ness in this state. The state officers named in the act have fixed 
a maximum rate of premium to be charged for many kinds of 
surety bonds, and admit that it is their intention to enforce the 
rates so fixed. The complainant, by this action, seeks to enjoin 
the enforcement of this act of the Legislature. The defendant’s 
answer alleged that the complainant has not complied with the 
terms of the act of the Legislature of this state, commonly 
known as the “Junkin Act.” Comp. St. Neb. c. gta, art. 2, § 4. 
This act requires the filing of certain sworn statements in the 
office of the Attorney General of this state. It is sufficient to 
say that there is no proof that the complainant has not filed such 
a statement. 

Coming to the real question in the case, viz., the validity of 
the act of the Legislature of 1909, it will be seen that the act 
applies, in express terms, to both foreign and domestic com- 
panies. Therefore the act cannot be sustained upon the doctrine 
that the state has the right to exclude foreign insurance com- 
panies from doing business in the state, as declared in Doyle vs. 
Continental Ins. Co., 94 U. S. 535—542, 24 L. Ed. 148; Security 
Mut Life Ins. Co. vs. Prewitt, 202 U. S. 246-257, 26 Sup. Ct. 
619, 50 L. Ed. 1o:— 

“The act is in general terms, and hits all insurance companies. 
If it is invalid as to some, it is invalid as to all. United States 
vs. Ju Toy, 198 U. S. 253, 262, 263 (25 Sup. Ct. 644, 49 L. Ed. 
1040). That the requirements of the act might have been made 
conditions to foreign companies doing business in the state 
(Fidelity Mutual Life Ins. Co. vs. Mettler, 185 U. S. 308 [22 
Sup. Ct. 662, 46 L. Ed. 922]; Waters-Pierce Oil Co. vs. Texas, 
177 U. S. 28 [20 Sup. Ct. 518, 44 L. Ed. 657]) is immaterial, 
since, as we understand the statute, the Legislature did not at- 
tempt to-reach the result in that way. A company lawfully doing 
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business in the state is no more bound by a general unconsti- 
tutional enactment than a citizen of the state. W. W. Cargill Co. 
vs. Minnesota, 180 U. S. 452 (21 Sup. ve 423, 45 L. Ed. 619).” 
Carroll vs. Greenwich Ins. Co., 199 U. S. 401-409, 26 Sup. Ct. 
66, 67 50 L. Ed. 246; National oan etc., vs. State Council, 

c., 203 U. S. 151-162, 27 Sup. Ct. 46 51 L. Ed. 132. 

The real controversy in the case is over the power of the state 
to fix the rates to be charged for insurance. No case has been 
cited where such a question has previously arisen, although acts 
somewhat to the same effect have been passed in other states. 
ne of New Hampshire 1899, c. 85, § 1; Laws of Kansas, 1909, 
c. 152, § 3. May the state exercise this power, in view of the 
fourteenth amendment to the Constitution of the United States 
which declares that no state shall “deprive any person of life, 
liberty, or property, without due process of law.’ 

The liberty to enter into contracts is not an unrestricted 
liberty, but is subject to the police power of the state. The ex- 
tent to which the state may go, in the exercise of this power, in 
regulating or prescribing the prices of goods or services is not 
clearly defined. In earlier days, it was usual for Parliament to 
fix the rates which lawfully could be charged even by those who 
were engaged in private business, and such legislation also existed 
in the colonies before the adoption of our Constitution. Freund 
on Police Power, § 318. The right to regulate the charges for 
services of those whose business is devoted to a public use has 
been thoroughly established. It is also well settled that the 
right exists in the state to regulate the charges to be made by 
those whose business is affected by a public interest. Muhn vs. 
Illinois, 94 U. S. 113-125, 24 L. Ed. 77; Budd vs. New York, 143 
U. S. 517-544, 12 Sup. Ct. 468, 36 L. Ed. 247; Brass vs. North 
Dakota, 153 U. S. 391, 14 Sup. Ct. 857, 38 L. Ed. 757. The three 
cases just cited involved the validity of statutes regulating the 
charges which lawfully might be made by those owning grain 
elevators, and in each case it was declared that the business con- 
ducted by them was so affected with a public interest that the 
state could regulate the charges imposed by them. Some of the 
characteristics of that business which led the court to declare it 
to be affected with a public interest were: The practical 
monopoly of the business at the places where it was carried 
on, and the consequent power to levy tribute upon the commun- 
ity ; its relation to the business of transportation, and to the busi- 
ness of common carriers—thus being of a quasi public character. 
The business of the companies engaged in furnishing surety 
bonds has none of these characteristics. It is in no way a mono- 
poly, for individuals and partnerships are free to furnish such 
bonds in competition with them, and to make any charge or no 
charge for assuming such risks. No one is compelled to resort 
to the surety companies as practically the only source from which 
may be obtained surety bonds. The public interest in the business 
of such companies is no different in kind, from its interest in the 
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business of any large mercantile or manufacturing company, 
whose capital, experience, and facilities may enable it to have a 
widely extended patronage, but such characteristics do not make 
the business one which is affected with a public interest. State 
vs. Associated Press, 159 Mo. 410, 60 S. W. 91, 51 L. R. A. 151, 
81 Am. St. Rep. 368. 

If the state may fix the amount of compensation for which an 
insurer may lawfully contract for furnishing such insurance, the 
state may dictate the price for which all other commodities shall 
be sold, including the price which may be paid for labor. This 
cannot be done. ‘lhe fourteenth amendment to the Constitu- 
tion protects the right of those engaged in purely private business 
to fix the price at which they will sell their services or commod- 
ities. 

The case of ene & Potomac Tel. Co. vs. Manning, 186 
U. S 238--246, 22 Sup. Ct. 881, 46 L. Ed. 1144, involved the right 
of Congress to regulate the charges to be made by any person 
or telephone company doing business in the District of Colum- 
bia for the use of such telephones. The court said :— 

“And we start with the proposition that it cannot be presumed 
that a Legislature intends any interference with purely private 
business. It cannot ordinarily prescribe what an individual or 
corporation, engaged in a purely private business, shall charge for 
services, and therefore, although the language of a statute may 
be broad enough to include such private business, it will gen- 
erally be excepted therefrom in order to remove all doubts of the 
validity of the legislation. It appears that some portion of the 
defendant’s business is of a purely private nature, the receipts 
whereof are spoken of in its reports as private rentals, and as 
to such business Congress could not, if it would, prescribe what 
shall be charged therefor. In many buildings, both those belong- 
ing to the government or the district, and those belonging to 
private individuals, is what may be called a local telephone plant— 
that is, an arrangement of telephones by which parties in different 
rooms can communicate with each other—a’ system which is not 
connected with the general telephone exchange, and is no more 
public in its nature than the speaking tubes or call bells in a 
building. It is only for the personal use of parties in the build- 
ing. By it those in the building cannot communicate with the 
general public, nor can such public reach parties in the build- 
ing. It is simply a local convenience for the use solely of those 
who are-in the building. Such combinations of telephone instru- 
ments in a single building, with no outside connections, are fur- 
nished by the defendant, and the rentals therefrom, as 
well as the expenses thereof, are entered in its books 
of account, and constitute a part of its business The 
mere fact that such telephones are furnished by the com- 
pany, which also does a public business, does not make them a 
part of such public business, or subject them to the regulation by 
Congress of ‘its charges. A railroad company may, if authorized 
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by its charter, carry on not simply its strictly railroad business, 
but also an establishment for the manufacture of cars and loco- 
motives. The fact that it is engaged in these two different works. 
would not in itself subject the manufacturer of cars and loco- 
motives to the supervision of the Legislature, although such 
body would have the right to regulate the charges for railroad 
transportation. So, in an inquiry into the reasonableness of the 
charges imposed by Congress in this legislation, it is essential that 
the receipts and expenses from such private telephone sytem be 
excluded from consideration.” 

Ex parte Dickey, 144 Cal. 234, 77 Pac. 924, 66 L. R. A. 928, 
103 Am. St. Rep. 82, was a case involving the validity of an act 
of the California Legislature limiting the compensation which 
an employment agent may receive to 10 per cent. of a month’s 
wages in the employment furnished. In holding the act invalid 
the Supreme Court of that state said :— 

“The petitioner is engaged in a harmless and beneficial busi- 
ness. As part of his ‘property’ in that business are the services 
that he renders in obtaining employment for those seeking it. 
It is not compulsory upon any one to employ him, and who so 
seeks to avail himself of his services is at liberty to reject them 
if the terms of the contract for compensation are not satisfactory 
to him. This right of contract common to all legitimate occupa- 
tions in an asset of the petitioner in his chosen occupation, and, 
as has been said, is a part of the property in the enjoyment of 
which he is guaranteed protection by the Constitution. By the 
act in question he is arbitrarily stripped of this right of contract, 
and deprived of his property, and left, in following his vocation 
and in pursuit of his livelihood, circumscribed and hampered by 
a law not applicable to his fellow men in other occupations. 
Such legislation is of the class discussed by Judge Cooley in the 
paragraph above quoted—‘entirely arbitrary in its character, 
and restricting the rights, privileges, or legal capacities’ of one 
class of citizens ‘in a manner before unknown to the law.’ For 
such legislation, as he very justly adds, those who claim its valid- 
ity should be able to show a specific authority therefor, ‘instead 
of calling upon others to show how and where the authority is 
negatived.’” And where, it may be asked, could the line be drawn, 
if the Legislature, under the guise of the exercise of its police 
power, should thus be permitted to encroach upon the rights of 
one class of citizens? Why should not the butcher and the baker, 
dealing in the necessaries of life, be restricted in their right of 
contract, and consequently in their profits, to 10, 5, or I per cent. ? 
Why should not the contractor, the merchant, the professional 
‘man, be likewise subjected to such paternal laws, and why might 
not the Legislature fix the price and value of the services of 
labor? The law is clearly one of those, the danger of whose 
enactment was foreshadowed by this court in Ex parte Jentzsch, 
112 Cal. 468. 44 Pac. 803, 32 'L. R. A. 664, when it said: ‘So, 


while the police power is one whose proper use makes most 
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potently for good, in its undefined scope and inordinate exercise 
lurk no small danger to the republic. For the difficulty which is 
experienced in defining its just limits and bounds affords a temp- 
tation to the Legislature to enroach upon the rights of citizens 
with experimental laws, none the less dangerous because well 
meant.’ ” 

In the case of People vs. Coler, 166 N. Y. 1, 59 N. E. 716, 52 
L. R. A. 814, 82 Am. St. Rep. 605, the court had before it an 
act of the Legislature of New York providing that laborers on 
public works should be paid the prevailing rate of wages. This 
provision of the statute was held to be void, and the court said: 

“The contractor is a private individual, engaged in private 
business. When he enters into a fair and honest contract for 
some municipal improvement, that contract is property, entitled 
to the same protection as any other property. It is not competent 
for the Legislature to deprive him of the benefit of this contract 
by imposing burdensome conditions with respect to the means of 
performance or to regulate the rate of wages which he shall pay 
to his workmen, or to withold the contract price when such con- 
ditions are not complied with in the judgment of the city. When 
he is not left free to select his own workmen upon such terms as 
he and they can fairly agree upon, he is deprived of that liberty 
of action and right to accumulate property embraced within the 
guaranties of the Constitution, since his right to the free use of 
all his faculties in the pursuit of an honest vocation is so far ab- 
ridged.” 

In Street vs. Varney Electrical Supply Co., 160 Ind. 338, 66 N. 
E. 895, 61 L. R. A. 154, 98 Am. St. Rep. 325, an act of the In- 
diana Legislature was in question. It provided that unskilled 
labor employed on any public work of the state, counties, cities 
and towns should receive not less than 20 cents an hour. In 
holding this law to be in violation of the fourteenth amendment 
to the Constitution of the United States, the court said :— 

“If the Legislature has the right to fix the minimum rate of 
wages to be paid for common labor, then it has the power to fix 
the maximum rate. And if it can regulate the price of labor, 
it may also regulate the prices of flour, fuel, merchan- 
dise, and land. But these are powers which have never 
been conceded to the Legislature, and their exercise by 
the state would be utterly inconsistent with our ideas of 
civil liberty. Among the most odious and oppressive laws ever 
enacted by the English Parliament, in the worst of times, were 
the statutes of labor of Henry VI. and Edward III. These en- 
actments fixed a maximum rate of wages for the laboring man, 
prohibited him from seeking employment outside of his own 
county, required him to work for the first employer who de- 
manded his services, and punished every violation of the statutes 
with severe penalties. In the very nature and constitution of 
things, legislation which interferes with the operation of natural 
and economic laws defeats its own object, and furnishes to those 
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to whom it professes to favor few of the advantages. expected 
from its provisions. The circumstances that the act of March 9, 
1901 [Laws 1901, c: 122], reverses the conditions of the statutes 
of labor of Henry VI. and Edward IIL, and lays the burden and 
the penalty upon the employer instead of the laborer, does not 
render it any less pernicious and objectionable as an: invasion of 
natural and constitutional rights. Statutes similar to this have 
been before the courts of other states, and in nearly every in- 
stance have been held unconstitutional.” 

See, also, State vs. Norton, 5 Ohio N. P. 183; State vs. Fire- 
creek Coal & Coke Co., 33 W. Va. 188, 10 S. E. 288, 6 L. R. A. 
359, 25 Am. St. Rep. 891. 

The act of the Nebraska Legislature of 1909 falls within the 
principles announced in these cases, and, as it does not seem that 
the portions of the act are separable, the whole act must be de- 
clared void, and its enforcement will be enjoined. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The importance of this decision in its bearings upon the rate 
making power of the states in other branches of insurance and upon 
employers’ liability laws is obvious. In more than one state acts 
have been passed giving to state officials the power to regulate rates 
that may be charged for fire insurance. Laws have been passed arbi- 
trarily imposing on employers liability for accidents to their em- 
ployees, and thus indirectly affecting the cost of employers’ liability 
insurance. It would seem that, according to this decision, all such 
enactments may be unconstituticnal, both because they deprive the 
parties affected of their property without due process of law, and 
wrongfully abridge the right of contract. Fire insurance, like fidelity 
insurance, is essentially a private contract. Neither is the business 
of an ordinary employer of labor, it would seem, affected by a publie 
interest. There is no monopoly in such business more than in the case 
of a fidelity company. Especially is this true in states where combi- 
nations to fix rates are forbidden. The essential features of grain 
elevators which impose on them a public interest are that the business 
is a branch of commerce allied to that of common carriers, and there- 
fore, like the railroads, subject to supervision and control. Insurance 
has been distinctly declared by the Supreme Court of the United States 
not to be a branch of commerce, and the business of the ordinary 
employer of labor is universally recognized to be essentially private 
in its character. 





McRae vs. Warmack. 


SUPREME COURT OF ARKANSAS. 


McRAE 
US. 
WARMACK.* 


LIFE INSURANCE—INSURABLE INTEREST. 

As a life insurance policy cannot be issued to one who, having no insur- 
able interest, pays the premium for the chance of collecting the policy, 
is invalid, the assignment of a valid policy to such a one is invalid 
if such assignment is made in pursuance of an agreement made at 
the time of the issuance of the policy. 


(For other cases, see Insurance Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


LIFE INSURANCE—RELATION OF INSURED TO BENEFICIARY 


The relationship of uncle and nephew is not in itself sufficient to constitute 
an insurable interest, where there is no reasonable ground of ex- 
pectation of support to be furnished by the insured to the beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


LIFE INSURANCE—ASSIGNMENT OF POLICIES. 


Plaintiff’s intestate, after taking out two policies of insurance for equal 
amounts on his life, entered into a written agreement with plaintiff, 
which was in accordance with a verbal agreement before the policies 
were issued, as signing the policies to plaintiff, who agreed to pay 
the first and second premiums. It was further agreed that after two 
years one of the policies might be released from the assignment, if 
the intestate assumed the payment of the annual premiums on both, 
but that, if the intestate failed to pay the third or any subsequent 
premiums on such policy, it would revert to plaintiff, and that, if in- 
testate died during the time the policies were being sustained by the 
intestate, the insurance on one of the policies only would be payable 
to the estate of the insured. The policies were turned over to plain- 
tiff under the contract, and he paid the first two premiums on both 
policies, and the intestate died before another premium matured. 
Plaintiff was the uncle of intestate, but in no way dependent upon 
him. Held, that the contract was a wagering one, and, on payment 
of the policies to the intestate’s administrator, plaintiff could not 
recover the amount of one of them from him. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


Appeal from Circuit Court, Nevada County; Jacob M. Carter, 
Judge. 

Action by L. M. Warmack against Thomas C. McRae, ad- 
ministrator of the estate of Dozier L. Boswell. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded. 


T. C. McRag, W. V. Tompkins, and D. L. McRar, for Ap- 
pellant. 
Hamby & Haynie, for Appellee. 


* Decision rendered, Feb. 27, 1911. 135 S. W. Rep. 807. 
L—Vol. XL.—55. 
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FRAUENTHAL, J. 

This was an action instituted by L. M. Warmack, the plaintiff 
below, to recover the proceeds of the collection of an insurance 
policy issued on the life of Dozier L. Boswell, by reason of an 
alleged assignment thereof by said Boswell to him. Upon the 
death of said Boswell, the company issuing the policy agreed to 
make payment thereof, but, the administrator of said Boswell 
and the plaintiff, both claiming to be entitled to the payment, the 
company threatened to institute an action of interpleader, where- 
upon the parties agreed that payment of the policy might be made 
by it to the administrator without affecting any right that plain- 
tiff might have thereto. The plaintiff then presented to the ad- 
ministrator his duly verified claim against the estate for $2,500, 
the amount of said policy, and instituted this suit for the recovery 
thereof against said administrator. The sole defenses made by 
the administrator against a recovery by plaintiff were (1) that 
the assignment of the policy by Boswell to plaintiff was invalid 
because it was in the nature of a wagering contract; and (2) that 
plaintiff had surrendered to Boswell prior to his death the policy 
and all his interest therein. Upon the trial of the case, the court 
held that the assignment of the policy to plaintiff was not in the 
nature of a wagering contract but was valid, and submitted to the 
jury the sole question as to whether or not plaintiff had surren- 
dered the policy and his interest therein to Boswell prior to his 
death. The jury answered said question in the negative, and 
thereupon the court rendered judgment in favor of plaintiff for 
the full amount of $2,500. 

The testimony relative to the issuance and assignment of the 
policy is practically undisputed, and presents the following case: 
In May, 1907, D. L. Boswell and plaintiff entered into a verbal 
contract, whereby it was agreed that said Boswell should apply to 
the insurance company for two policies of $2,500 each upon his 
life, and that plaintiff should pay the two first premiums thereon 
and take an assignment of the policies with an understanding that 
one of the policies should be payable to plaintiff and the other to 
the estate of Boswell upon his death. In pursuance of the agree- 
ment, application for the policies was made, and, upon the re- 
ceipt thereof, the verbal agreement was reduced to writing, and 
is as follows: “Bodcaw, Ark., July 2nd, 1907. This writing wit- 
nesses that Dozier L. Boswell, who has this day accepted from 
the State Mutual Life Insurance Company of Rome, Ga., two 
policies of insurance Nos. 18811 and 18812 of $2500 each on his 
life for his estate, does hereby assign unto Lawrence M. Warmack 
the above named and numbered policies. It also is agreed that 
Lawrence M. Warmack shall pay the first and second premiums 
on the above named and numbered policies It is further agreed 
that Dozier L. Boswell may release from this assignment policy 
Number 18811 after two years by assuming the payments of the 
annual premiums on both of the above named and numbered 
policies. It is also agreed that should Dozier L. Boswell fail to 
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pay the third or any subsequent annual premium, policy No. 
18811 reverts back to Lawrence M. Warmack. It is also agreed 
that should the death of Dozier L. Boswell occur during the first 
two years after that time while the policies are being sustained by 
the insured, then $2,500 of the insurance or policy No. 18811 will 
be payable to the estate of the insured only. [Signed] D. L. Bos- 
well. [Signed] L. M. Warmack.” The policies were on the re- 
ceipt thereof turned over by Boswell to plaintiff under the above 
written contract, and plaintiff paid the first two premiums on both 
policies, amounting to $262. Before the third premiums matured, 
Boswell died. Shortly before his death, the plaintiff turned over 
the policies to Boswell, in order, as he claimed, that Boswell 
might show them to his wife, and they remained in his possession 
until his death. It appears that plaintiff was the uncle of Boswell, 
but in no way dependent upon him, and upon the trial of the 
issue, as to whether or not he had surrendered the policies to 
Boswell, there was some testimony indicating that Boswell was 
indebted to him, but the testimony as to the nature and extent of 
that indebtedness was not fully developed. It was only introduced 
for the purpose of showing whether or not the plaintiff had sur- 
rendered the policies, and released all his interest therein when 
he turned same over to Boswell. 

It is urged by counsel for defendant that plaintiff had no in- 
surable interest in the life of Boswell, and that the contract for 
the assignment of the policies to him was a mere wager by which 
he was directly interested, not in his life, but in his early death, 
and, on this account, such assignment was against public policy 
and invalid. The principle upon which life insurance is based is 
that one who has a reasonable expectation of benefits and ad- 
vantage growing out of the continuance of the life of the assured 
has such an interest in his life that he may insure the same; but 
where one is not thus interested in the life of the assured but by 
insuring such life is rather interested in his early death, the con- 
tract of insurance is a mere wager, and against a sound public 
policy. Such contracts, it has been thought, would, if upheld, re- 
sult in a mere traffic in human life, and would lend a great in- 
centive to one thus disinterested in the life, but interested in the 
death of the assured to shorten that life. It is therefore well 
settled that the issue of a policy to one who has no insurable inter- 
est in the life of the insured, but who pays the premiums for the 
chance of collecting the policy, is invalid because it is a wagering 
contract, and against a sound public policy. Cammack vs. Lewis, 
15 Wall. 643, 21 L. Ed. 244; Connecticut Mut. L. Ins. Co. vs. 
Schaefer, 94 U. S. 457, 24 L. Ed. 251; Warnock vs. Davis, 104 
U. S. 775, 26 L. Ed. 924; Gilbert vs. Moose’s Adm’rs, 104 Pa. 
74, 49 Am. Rep. 570; Corson’s Appeal, 113 Pa. 438, 6 Atl. 213, 
57 Am. Rep. 479; Deal vs. Hainley, 135 Mo. App. 507, 116 S. 
W.1; Bromley’s Adm’r vs. Washington L,. Ins. Co., 122 Ky. 402, 
92 S. W. 17,5 L. R. A. (N. S.) 747, 121 Am. St. Rep. 467; 
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Gordon vs. Ware Nat. Bank, 132 Fed. 444, 65 C. C. A. 580, 67 
L. R. A. 550; Metropolitan Life Ins. Co. vs. Elison, 72 Kan. 
199, 83 Pac. 410, 3 L. R. A. (N. S.) 934, and note, 115 Am. St. 
Rep. 189; Ruse vs. Mutual Benefit Life Ins. Co., 23 N. Y. 516; 1 
Cooley’s Briefs on Law of Ins. 246. And for the same reason it 
has been held by the great weight of authority that the assign- 
ment of a policy of insurance to one having no insurable interest 
in the life of the insured, though issued to one having such in- 
surable interest, will be ineffective and invalid if such assignment 
was made in pursuance of an agreement made at the time of the 
issuance of the policy. Connecticut Mutual Life Ins. Co. vs. 
Schaefer, 94 U. S. 457, 24 L. Ed. 251; Warnock vs. Davis, 
supra; Gordon vs. Ware Nat. Bank, supra. See also cases cited 
in Cooley’s Briefs on Law of Insurance, 273. In the case of 
Warnock vs. Davis, 104 U. S. 775, 26 L. Ed. 924, it is said: “The 
assignment of a policy to a party not having an insurable inter- 
est is as objectionable as the taking out of a policy in his name. 
* * * Tf there be any sound reason for holding a policy invalid 
when taken out by a party who has no interest in the life of the 
assured, it is difficult to see why that reason is not as cogent and 
operative against a party taking an assignment of a policy upon 
the life of a person in which he has no interest. The same ground 
which invalidates the one should invalidate the other.” There are 
a great many respectable authorities which hold that a policy 
which is valid at its inception is assignable like any other chose 
in action, and one should be permitted to dispose of a valid policy 
of insurance effected in good faith upon his own life. See cases 
cited in Gordon vs. Ware Nat. Bank, 132 Fed. 444, 65 C. C. A. 
580, at page 583, 67 L. R. A. 550; and in 1 Cooley’s Brief on 
Law of Insurance, 273. But even by these authorities it has been 
held that an assignment made in pursuance of an agreement to that 
effect at the time of issuance of the policy to one who has no in- 
surable interest in the insured and who agrees to pay the pre- 
miums is tainted with a wagering element and is invalid. 

It is not necessary for the purposes of this case to discuss or 
determine the various relations and circumstances which will be 
sufficient to constitute an insurable interest in the life of another. 
It has been uniformly held that the relationship of uncle and 
nephew is not in itself sufficient to constitute such insurable inter- 
est, where there is no reasonable ground of expectation of sup- 
port to be furnished by the assured to the other. 2 Joyce on Ins. 
§ 1069; Corson’s Appeal, 113 Pa. 438, 6 Atl. 213, 57 Am. Rep. 
479; 25 Cyc. 705; Singleton vs. St Louis Mutual Ins. Co., 66 
Mo. 63, 27 Am. Rep. 321; Metropolitan L. Ins. Co. vs. Elison, 
72 Kan. 199, 83 Pac. 410, 3 L. R. A. (N. S.) 934, 115 Am. St. 
Rep. 189. It was not claimed by plaintiff that he had any ex- 
pectation of support being furnished him by Boswell or that he 
was in any way dependent on him, nor can such a claim be gath- 
ered from the contract under which the assignment was made. 
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The right to the policy and the validity of the assignment thereof 
must be determined by the contract under which it was made. The 
object and purpose of the assignment and the consideration there- 
for are plainly set forth in this contract. According to that agree- 
ment, the assignment was made not in consideration of any debt 
that Boswell owed to the plaintiff, nor for the purpose of in- 
suring any interest that plaintiff had as a creditor in his life, 
nor to insure the benefit that he would receive from any support 
from him. As alleged in the complaint, the sole reason why this 
assignment was made was that Boswell concluded to have his 
life insured, but was unable to pay the premiums therefor, and, 
in order to get the plaintiff to pay the premiums on both policies, 
upon his death. 


It is urged that Boswell effected these policies himself upon 
his own life in which he had an insurable interest, and that the 
policies were therefore valid at their issuance; and, being valid 
at their inception, it is insisted by counsel for plaintiff that a 
valid assignment of the policies could be made to one although he 
had no insurable interest in the life of the insured. But, according 
to this contract, at the very inception of the purpose to apply for 
the policies and at and before the issuance thereof, it was agreed 
that the assignment should be made to plaintiff. The policies it is 
true were issued in the name of and to the assured who had an 
insurable interest in his own life, but immediately upon their 
issuance they were assigned pursuant to this previous agreement 
to the plaintiff who had no insurable interest in the life of the in- 
sured. As has been seen above, such an assignment is as ineffect- 
ive and invalid as if the policies had been made payable to plain- 
tiff at their execution. Nor do the terms of the agreement pro- 
viding that one of the policies should go to Boswell’s estate and 
the other only to plaintiff in consideration of the payment by plain- 
tiff of the premiums on both policies make this assignment any 
the less a wagering contract. West vs. Sanders, 104 Ga. 727, 31 
S. E. 619. As before stated, the theory and validity upon which 
a contract of life insurance is based is that the person to whom 
the policy is payable is interested in the continuance of the life 
of the insured, whether such policy is made payable to him at its 
issuance or becomes payable to him by assignment thereof. He 
must be so related to the assured that the continuance of the life 
of the assured will be an advantage to him. And it is this inter- 
est resulting from that benefit or advantage which he would lose 
by the death of the insured that he is permitted to insure. Be- 
cause the estate of the insured would receive the proceeds of one 
of these policies upon the death of Boswell did not make the 
plaintiff interested in the continuance of his life; nor did it make 
such an assignment valid because the assured received some con- 
sideration therefor. The plaintiff was no more interested in the 
continuance of the life of Boswell whether the assignment was 
made with or without price. His insurable interest in the life of 
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Boswell could only be grounded upon his relation to him, pe- 
cuniary or of near kin, none of which he possessed. Without 
such insurable interest in Boswell’s life, the plaintiff by the above 
contract simply agreed to pay the premiums of the policies upon 
the chance of making a profit upon the money thus invested. That 
profit would more quickly come to him by the early death of Bos- 
well. By the contract he stood to make $2,500 upon the payment 
of two premiums if Boswell did not outlive him. The contract for 
the assignment of these policies was in the nature of a mere wager, 
under the terms of which the plaintiff was directly interested in 
the early death of Boswell rather than in the continuance of his 
life. The assignment was therefore contrary to public policy, and 
was invalid. ‘ 

But the contract for the assignment of the policies was not 
designed for the purpose of perpetrating a fraud upon any one 
and its execution did not involve any moral turpitude, and the 
assignment made in pursuance thereof was not void for any of 
these reasons. The ground for holding the assignment invalid is 
that such a transaction is not only in the nature of a gaming con- 
tract, but that it is against public policy, because it creates an 
interest in the early death of the insured on the part of the 
assignee, who has no corresponding interest in the life. The 
speculative or gaming feature of the contract of assignment con- 
sists in the assignee obtaining the full payment of the policy solely 
on the advancement of the premiums and with no further interest 
therein. If, therefore, this speculative feature of the transaction 
is eliminated, the reason for declaring such assignment invalid 
would cease. To the extent that the assured was actually indebted 
to the assignee and to the extent that he advanced the premiums 
on the policies the assignee had an actual interest therein. Above 
such sums only was the contract of assignment speculative. It 
was lawful for the plaintiff to advance the premiums on the 
policies as they became due to the company, and it was lawful for 
the assured to assign to plaintiff the policies as security for the 
payment of those advances and all indebtedness due by him to 
the plaintiff. By the reimbursement of plaintiff for these sums 
only any feature of the contract of assignment which otherwise 
might be of a wagering nature or against public policy would be 
eliminated. The plaintiff would thereby receive only the debt that 
was actually due to him, and would not receive any profit based 
upon a wager on human life. In the case of Warnock vs. Davis, 
supra, the court in speaking of an assignment of a policy made 
to one who had no insurable interest in the life of the insured, 
but who paid the premiums thereon, said: “Although the agree- 
ment between the trust association and the assured was invalid 
as far as it provided for an absolute transfer of nine-tenths of 
the proceeds of the policy upon the conditions named, it was not 
of that fraudulent kind with respect to which the courts regard 
parties as alike culpable and refuse to interfere with the results 
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of their action. No fraud or deception upon any one was de- 
signed by the agreement, nor did its execution involve moral tur- 
pitude. It is one which must be treated as creating no legal right 
to the proceeds of the policy beyond the sums advanced upon its 
security. * * * The assignment was only invalid as a transfer 
of the proceeds of the policy beyond what was required to refund 
those sums.” In the case of First Nat. Bank vs. Terry’s Adm’r, 
99 Va. 194, 37 S. E. 843, it was held that an assignment of a life 
policy to a creditor who pays subsequent premiums entitled the 
assignee to the amount of his debt and the premiums paid, even 
if the assignment was absolute, and that to limit the recovery of 
the assignee to these sums would prevent any speculation in in- 
surance on human life. Helmetag’s Adm’r vs. Miller, 76 Ala. 183, 
52 Am. Rep. 316; Culver vs. Guyer, 129 Ala. 602, 29 South. 779; 
Beard vs. Sharp, 100 Ky. 606, 38 S. W. 1057; Cawthon vs. Perry, 
76 Tex. 383, 13 S. W. 268; Tate vs. Com. Bldg. Ass’n, 97 Va. 
74, 33 S. E. 382, 45 L. R. A. 243, 75 Am. St. Rep. 770. 

In the case at bar we think that the above contract for the as- 
signment of the policies was invalid in so far as it made an ab- 
solute transfer of the proceeds of the insurance policies, because to 
that extent it was a wagering contract; but we also think that the 
plaintiff is entitled to recover the amount which the insured act- 
ually owed to him and the premiums which he paid on account of 
the contract. The court therefore erred in holding that the con- 
tract for the assignment of the policy of insurance to plaintiff was 
valid, and that thereby the plaintiff was entitled to recover the 
entire proceeds thereof. He is only entitled to recover of the 
estate the amount which Boswell actually owed to him and the 
premiums advanced by him. 

The judgment is accordingly reversed, and the cause remanded 
for a new trial. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The decision in this case expresses the doctrine most in accord 
with the numerous rulings that have been made on this subject. No 
fraud was intended. The parties simply entered into a compact which 
was unlawful in presumptive ignorance of the fact. The original 
agreement under which the policies were procured through money 
furnished by the assignee rendered the subsequent assignment unlaw- 
ful except as a security for the moneys advanced. It was not a case 
of one procuring insurance primarily for his own benefit and subse- 
quently donating or selling his interest to another having no insurable 
interest, but of procuring insurance in part for the benefit of another 
who had no interest to support it, and was so far a pure wager con- 
tract. See Hine & Nichols on the Law of Life Insurance Assignments. 
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SUPREME COURT OF MISSISSIPPI. 


WHITE et at. 
US. 


RATCLIFF. (No. 14,689.)* 


POLICY—ASSIGNMENT. 


Where a life insurance policy was delivered, and shortly thereafter the 
insured procured from the agent a certificate, which was pinned to the 
policy, making his father the sole beneficiary, when it appeared that 
the insured never intended to assign the policy to his father, or to 
change the beneficiary therein, except in such manner as would leave 
him the full control of the policy, such instrument, being revocable 
at his pleasure, and testamentary in character, and not executed with 
the formalities of a will, is void. 


(For other cases, see Insurance Cent. Dig. §§ 481, 482; Dec. Dig. § 212.) 


Appeal from Chancery Court, Pike County; J. S. Hicks, Chan- 
cellor. 


Action by C. V. Ratcliff, administrator, against Lena White 
and others. From a decree directing that money from life in- 
surance be paid to the policyholder’s father, defendants appeal. 
Reversed and remanded. 


Cassepy & But Ler, for Appellants. 
C. V. RatcuiFF, for Appellee. 
SmiruH, J. 

Prior to his marriage, Mr. Yancey E. White obtained from the 
Union Central Life Insurance Company a policy upon his life, 
payable in the event of his death to his executors, administrators, 
or assigns. When the policy was delivered, or shortly thereafter, 
White stated to the agent of the company that in the event he 
should die without having married he wanted his father to re- 
ceive the benefit of the policy, but in the event of his marriage he 
desired his wife to have the benefit thereof. The agent then 
wrote the following memorandum, which was signed by White 
and then pinned to the policy: 


“McComb City, Miss., Oct. 1, 1902. 
“This is to certify that I, Yancey E. White, have this day made 
my father, J. E. White, the sole beneficiary of the policy in the 
event of my death by accident or otherwise. Witness my hand 
this day of October, 1902. 
his 
“Yancey X _ E,. White.” 
mark 


* Decision rendered, March 20, 1911. 54 S. Rep. 658. 
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When this was done, White understood, according to the agent 
of the company, that he could take this memorandum out of the 
policy at any time he desired, and in that event the policy would 
be payable to his executors, etc., as written in the face thereof. 
One of White’s brothers testified that he was present when this 
policy was delivered, and that it was understood that White had 
willed to his father, “unless he taken a notion to change it.” After 
receiving the policy, White showed it to his father, together with 
the memorandum attached thereto, and said to him: “See here 
what I have done. None of the rest of the boys in the family 
have done this much for you. * * * If you outlive me, you 
will get it.” His father then told him to put it away. White, 
who at this time was living with his father, put the policy in his 
trunk, and afterwards, when he left his father’s house and 
established a home of his own, carried the policy with him. The 
policy, with the memorandum pinned to it, remained in his 
trunk until death. In the meantime White married, and at his 
death left surviving him a widow and two children. White 
paid no premiums on this policy after his marriage, and seems 
to have been under the impression that it had thereby lapsed. 
The policy was in fact still in force, by reason of an extended 
insurance clause contained therein, and after White’s death was 
by the company paid to his administrator. White’s father 
claims to be the beneficiary of this policy, and this proceeding 
was instituted in order to ascertain whether the money in the 
hands of the administrator should be paid to his father or to his 
widow and children. From a decree directing that the money 
be paid to the father, this appeal is taken. 

It is manifest that White never intended to assign this policy 
to his father, and it is equally manifest that he did not intend to 
change the beneficiary therein, except in such manner as would 
leave him in full control of the situation. In order to do this, he 
executed an instrument, revocable at his pleasure, by which he 
directed what disposition should be made of the policy after his 
death. Such an instrument is testamentary in character, and, 
to be valid, must be executed with all the formalities attending 
the execution of a will. This instrument, not having been so 
executed, is void. 

Reversed and remanded. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


It is not clear from the facts stated in the case that there was not 
a valid assignment of the policy. The insured showed the policy to 
his father with the memorandum and unqualifiedly told him that he 
was the beneficiary. Thereafter, under directions from his father, he 
took charge of it. It would seem that this would constitute a com- 
plete oral assignment by delivery with which some previous alleged 
intention on the part of the insured to transfer the benefit to other 
parties in case of a contingency which never arose could not inter- 
fere. The insured retained possession as custodian under directions 
from his father. Actual manual possession under such circumstances 
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is not essential to a complete assignment. See Hine & Nichols on Law 
of Assignment, p. 20 et seq., and cases there cited; Richardson vs. 
White, 167 Mass. 58; Otis vs. Beckwith, 49 Ill. 121; James vs. Falk, 
50 N. J. Eq. 468. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


KANE &T AL. 
US. 
KNIGHTS OF COLUMBUS et AL.* 


MUTUAL BENEFIT SOCIETIES—BY-LAWS—RULES. 


Where complainant’s application for membership in defendant mutual bene- 
fit society contained an agreement that he would conform to and abide 
by the constitution and rules of the council and the order then in 
force or thereafter adopted by the proper authority, his contract was 
determined by the constitution and laws of the corporation as amended 
from time to time and the agreements made between complainant and 
defendant. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


ree _— SOCIETIES — BY-LAWS — POWER TO 


Where the charter of a mutual benefit association expressly gave the order 
the right to make and execute necessary by-laws, with power to amend 
the same, the power of amendment reserved the right to change any of 
its laws, so long as the amended law was not illegal or unreasonable, 
and did not devest, impair, or disturb vested rights of members. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT SOCIETIES—RESERVE FUNDS—POWER. 


Under the statutes of the state authorizing mutual benefit societies to pay 
benefit certificates from surplus or reserve funds derived from assess- 
ments, and the amended charter of a mutual benefit society, authoriz- 
ing the creation and maintenance of reserve or surplus funds in sup- 
port of its benefit certificates, the society was authorized to create a 
mortuary reserve fund and a reserve death benefit fund to be used in 
the payment of death claims under specified circumstances. 


(For other cases, see Insurance, Dec. Dig. § 698.) 
at — SOCIETIES — SURPLUS FUNDS—TRUST— 


Where a mutual benefit society accumulated reserve funds for the payment 
of death claims under specified circumstances, the money so accumu- 
lated was a trust fund of which the society was trustee, and was sub- 
ject to supervision by a court of equity. 


(For other cases, see Insurance, Dec. Dig. § 698.) 
oo BENEFIT SOCIETIES — SURPLUS FUNDS—OWNER- 


Where a mutual benefit association accumulated surplus reserve and death 


* Decision rendered, Mar. 8, 1911. 79 Atl. Rep. 63. 
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benefit funds for the payment of death claims under specified cir- 
cumstances, the intent being to create permanent funds to continue 
during the life of the socjety in support of its liabilities incurred and 
to be incurred through death certificates issued, such funds were not 
held in trust for the exclusive benefit of the contributors and their 
beneficiaries, but were for the benefit of all who might become mem- 
bers during the life of the fund. 


(For other cases, see Insurance, Dec. Dig. § 608.) 


MUTUAL BENEFIT SOCIETIES — RESERVE FUNDS — ASSESS- 
MENTS. 


Where the assessment rates levied by a mutual benefit society prior to 
1902 were not sufficient to meet outstanding benefit certificates as they 
might mature, whereupon an amendment to the by-laws was adopted 
providing for the accumulation by assessments of a surplus reserve 
and death benefit fund out of which to pay death benefits in certain 
contingencies, to add to the financial stability of the order and to 
relieve the contributors from the payment of extra assessments in 
times and amounts liable to prove burdensome to the members, the as- 
sessment was reasonable. 


(For other cases, see Insurance Dec. Dig. § 735.) 


ee TECTION ail SOCIETIES—NEW PLAN—ADOPTION—OB- 

Where a aa benefit society adopted a separate plan of assessment by 
amendment to its by-laws prior to January, 1902, and complainants 
for several years thereafter continued their membership, actively 
shared in the plan of insurance, and did nothing in denial except to 
enter an occasional protest for the society’s failure to apportion 
certain reserve funds in reduction of assessments, they were estopped 
by laches to invoke the aid of equity to invalidate such plan of assess- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 738.) 
MUTUAL BENEFIT SOCIETIES—TRUST FUNDS—DIVERSION. 


Where a mutual benefit society, in connection with the adoption of a 
step-rate plan of assessment, provided for the creation of a mortuary 
reserve fund available only in case of emergency, to pay death claims 
after other funds applicable thereto had been exhausted, and there- 
after created a surplus death benefit fund, available for the payment 
of any deficit either in the ordinary funds of the association to meet 
ordinary death claims or extraordinary death claims, a transfer of 
the mortuary reserve fund to a fund applicable either to the purpose 
of the mortuary reserve fund or that of the surplus death benefit fund 
was an illegal diversion of the trust which could be corrected in equity. 


(For other cases, see Insurance, Dec. Dig. § 608.) 
aad th] BENEFIT SOCIETIES—RESERVE FUND—DISTRIBU- 
TION. 


Where a mortuary reserve fund was created by a mutual benefit society 
to be used only to pay unusual losses from extraordinary causes, or 
events, a wrongful diversion of such to other purposes did not 
authorize a court of equity to direct its distribution among the con- 
tributors until it should appear that the fund would never be required 
to meet the contingency for which it was accumulated. 


(For other cases, see Insurance, Dec. Dig. § 608.) 


MUTUAL BENEFIT SOCIETIES—INTERNAL MANAGEMENT. 
Courts will not ordinarily interfere with the internal management of a 
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mutual benefit society, unless the society itself refuses or neglects to 
perform its duty. 


wie cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. § 
f.) ° 


Case Reserved from Superior Court, Fairfield County; How- 
ard J. Curtis, Judge. 


Suit by Patrick Kane and others against the Knights of Colum- 
bus and others for an accounting and distribution of certain funds 
in the possession of defendant corporation. Facts found and 
case reserved for Supreme Court on questions submitted. Ad- 
vice, that questions be answered in the negative. 

This is a suit by members of defendant order joining prior to 
January 1, 1902, against the order and members joining after 
January 1, 1902, for an injunction, an accounting, and a judg- 
ment for the amount due on such accounting. The case was re- 
served on request of parties on a finding of facts for the advice 
of this court upon two questions :— 

(1) Does the defendant corporation hold the funds in suit upon 
a trust, other than a trust in favor of all the insured members and 
their beneficiaries ? 

(2) Should there be an accounting and apportionment, dis- 
tribution and application of such funds; the manner and method 
to be determined by the trial court? 

The defendant is a fraternal beneficiary society organized under 
a charter granted by the General Assembly of Connecticut March 
29, 1882, amended April 5, 1889, February 24, 1893, March 3, 
1897, and June 27, 1907. The charter of 1882 recited its purpose 
to be “of rendering mutual aid and assistance to the members of 
said society and their families.” The amended charter of 1889 
recited one of its purposes to be “of rendering pecuniary aid to 
its members and beneficiaries of members,” and this provision was 
re-enacted in the amendments of 1893 and 1907. The amended 
charter of 1889 provided that “said corporation for the purpose 
of more effectually rendering aid and assistence to its members, 
may establish, accumulate and maintain a reserve or other fund 
in such manner and to such an amount as it may determine,” and 
this provision was re-enacted in the amendments of 1893 and 
1907. The charter of 1882 provided that said corporation “may 
make and execute necessary by-laws, rules and regulations for 
the proper management of said society and its property; provided 
such by-laws, rules and regulations shall not be inconsistent with 
the general laws of this state.” And further provided that the 
resolution of incorporation might be amended or repealed at 
pleasure. The amended charter of 1889 provided that “said cor- 
poration * * * shall have power to make and adopt a constitution 
and by-laws, rules and regulations * * * for the management 
and protection of its property and funds; * * * may from time 
to time alter and repeal said constitution, by-laws, rules and regu- 
lations and adopt others in their place, provided the same is legally 
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done.” And this provision was re-enacted in the amendments of 
1893 and 1907. 

The plaintiff Mr. Kane became a member in 1885, and there 
was issued to him a benefit certificate for $1,000. His appli- 
cation for membership recited: “I will conform to and abide by 
the constitution and rules of this council and of the order which 
are now in force, or may be hereafter adopted by the proper 
authority.” The certificate of membership provided that its issue 
should not exempt the holder from any duty or obligation arising 
out of present or future laws of the order. From its organization 
to 1886, death claims were met by assessments of $1 upon each 
insurance member. In 1886, and in 1891, the method of assess- 
ment was changed and rates based on age adopted. In 1892 a by- 
law was passed requiring each member to pay in addition to as- 
sessments $5 for each $1,000 death benefit carried and these 
sums deposited in a mortuary reserve fund. It was adopted for 
the purpose of accumulating a reserve to meet mortuary losses 
in excess of those estimated under the American Experience 
Table. Said fund was held “for the purpose of paying such mort- 
uary claims in any one year, as are over and above the ordinary 
number of mortuary claims (based upon the American Experience 
Tables), as may occur by reason of epidemics or other extraor- 
dinary causes and events.” The finding recites: “The fund was 
created and raised for the purpose of aiding and supporting the 
plan and rates of assessment then in force, in times of pressing 
necessity, as by its provisions is shown.” Upon the discontinu- 
ance of this by-law in 1901, this fund amounted to $155,365. Prior 
to 1898 there were accumulations from the ordinary assessments, 
the excess of which over $20,000 was duly transferred to a sur- 
plus death benefit fund subject to the regulations and restrictions 
of the mortuary reserve fund, except it was provided that said 
surplus may be used at any time to meet ordinary death claims 
when the regular assessments may not be sufficient. This fund 
on January I, 1902, totaled $405,754.41. No contributions to 
either of said funds have been made on or after said date. The 
rates in effect prior to said date were not sufficient without levy- 
ing extra assessments to enable the defendant to pay death bene- 
fits in force, as the same should arise. 

On January I, 1902, under a by-law passed in 1901, a so-called 
step-rate plan became operative. This plan, as advised by an actu- 
ary, assessed members in classes according to their ages up to 60 
years of age for each five years’ mortality expenses that it was 
calculated those ages would show. The intent of this plan was to 
meet all future death losses without extra assessments and to pro- 
vide an adequate surplus for this purpose. Assessments on those 
60 years of age and over were on a level whole-life basis. All 
term rates were increased in order to reduce the assessments on 
those 60 years and over. On said January 1, 1902, a by-law es- 
tablished a “mortuary reserve fund of the Knights of Columbus ” 
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and provided that “said fund shall consist of all moneys and 
securities of the death benefit fund in excess of $25,000.” and that 
moneys could be drawn from this fund only “in case of emer- 
gency, to pay death claims after the other funds applicable 
thereto have been exhausted.” The by-law further provided that 
“all moneys and securities standing to the credit of the surplus 
death benefit fund and the mortuary reserve fund on the Ist day 
of January. 1902, shall be placed to the credit of the mortuary 
reserve fund.” Pursuant to said by-law said funds were trans- 
ferred to the new “mortuary reserve fund” on said date. Said 
by-law relating to the transfer of said funds was first noticed 
and approved at and by said national council at the meeting of 
August 17, 1901. All of the said by-laws were duly passed. The 
validity of the step-rate plan by-law is challenged by the com- 
plainants because of lack of power to adopt the same. It was 
adopted by the national council August 17, 1901, and first 
noticed and approved at the time of its adoption. Section 8 
of the by-law creating the mortuary reserve fund provided that 
no change, modification, or amendment or any final disposition 
of such fund, etc., should be made except upon a notice, in 
writing, of such change, amendment, or modification, to be 
lodged and approved at and by the annual board of government 
meeting next preceding. Prior to June 1, 1898, said section 8 
was repealed. Under said plan a surplus of more than $500,000 
has been collected; two regular assessments of $80,000 each, 
under advice of said actuary, have been omitted. The mortality 
of members under forty-five years has been less than estimated 
and of those over 45 more. 

Under each of said plans and rates special assessments might 
be levied to meet the excess of death claims over regular assess- 
ments, and under the by-law of 1886 three such special assess- 
ments were levied. Since Janwary 1, 1902, it has not been 
necessary to make special assessments or to use any funds except 
those from ordinary assessments to meet the death claims. The 
membership and amount of insurance in force January I, 1902, 
has been and is sufficient to assume a fair average mortality ex- 
perience from year to year. The rate of assessments under said 
plan appears from experience to date to be adequate to enable 
the defendant to pay all certificates in full as they mature by the 
deaths of the members, without relying upon the funds in suit. 
In fixing the rates under the step-rate plan, the actuary con- 
sidered that the death losses in some one of the early years might 
exceed the regular assessments before the plan had accumulated 
a sufficient reserve to meet such contingency, and thus cause a 
panic among the members; and he regarded these funds as a 
safeguard against risk of danger in this regard. 

Under said plan and rates the plaintiff and those whom he 
represents were required to pay the same rates, fixed at their 
attained ages, as if they were newly admitted to membership, 
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and thereby to make the same contributions to the new mortuary 
reserve fund as members thereafter admitted at those respective 
ages. The plaintiff and those he represents have paid all assess- 
ments levied without objection or protest until this action, ex- 
cept that on numerous occasions they have protested against the 
failure to apportion and apply the fund in suit to reduce the as- 
sessments of the contributing members at and over 60. On 
May 20, 1909, said Kane made demand for an accounting or 
application of his share of the funds in suit, which the defend- 
ant refused. None of the said funds have been returned to said 
Kane and those he represents otherwise than by the omission of 
said assessments, which was common to all members admitted 
before or after January 1, 1902. On May 30, 1903, said Kane 
received and retained a new death benefit certificate, but did not 
surrender his original certificate. Said Kane represents, for the 
purpose of this action, all insurance members joining the defend- 
ant prior to January I, 1902; and the defendant Henry B. 
Cleary represents for the same purposes all insurance members 
joining said order on and after January 1, 1902. It is feasible to 
make a distribution and application of the funds in suit among 
and for the benefit of the beneficiaries named in the by-laws 
under which the same were contributed and for the benefit of 
the contributors of the same, in such manner as to carry out the 
purposes of said by-laws. 


Mites M. Dawson, A. C. Harwick, JoHN J. PHELAN, and 
Joun J. CuLLinan, for Plaintiffs. 

Josep C. PELLETIER, WILLIAM KENNEDY, and Francis T. 
Lreany, for Defendants. 


WHEELER, J. (after stating the facts as above.) 

This is an action by contributing members of a fraternal 
beneficial order to two reserve funds of the order, to secure, 
upon a reservation, an answer to the questions: (1) Whether 
the order holds these funds in trust for their benefit; and (2) 
whether there should be an accounting and distribution of such 
funds. 

Question 1 is not in form the question of the reservation, but 
is involved in it and is the real question argued before us. 

The contract of insurance of the plaintiffs was determined by 
the constitution and laws of the defendant corporation as 
amended from time to time and the agreements made there- 
under between them and the defendant. Coughlin vs. Knights of 
Columbus, 79 Conn. 218, 220, 64 Atl. 223; O’Brien vs. Brother- 
hood of the Union, 76 Conn. 52, 55, 55 Atl. 577. 

The charter expressly gave the order the right to “make and 
execute necessary by-laws * * * for the management of said 
order and its property;” it was granted subject to amendment 
and an amendment in 1889, re-enacted in subsequent amend- 
ments, gave it power to alter and repeal said constitution, by- 





880 Insurance Law Journal Vol. 40. [May, 1911. 


laws, rules, and regulations. The applicant for membership 
agreed to conform to and abide by the constitution and rules 
of the council, and of the corporation, which are now in force, 
or which may be hereafter adopted by the proper authority. The 
membership certificate recited that it was issued subject to his 
compliance with present or future laws. 

The power of amendment thus reserved gave the order the 
right to change its laws so long as these were not contrary to law 
or unreasonable. And the terms of the contract of insurance 
with its members made such changes a part thereof. Gilmore 
vs. Knights of Columbus, 77 Conn. 58, 61, 58 Atl. 223, 107 
Am. St. Rep. 17; Reynolds vs. Royal Arcanum, 192 Mass. 150, 
78 N. E. 129, 7 L. R. A. (N. S.) 1154. The promise of the 
member is to abide by all by-laws then existing or thereafter 
adopted which carry out the purposes of the order or help fulfill 
its obligations arising through its contracts of insurance. Its 
reserved power gave it no right to divest, impair, or disturb 
rights once vested in its members, for such a by-law would be 
unreasonable. 

The statutes of the state contemplate the payment of benefit 
certificates from surplus or reserve funds derived from assess- 
ments. The charter as amended in 1889 and re-enacted in sub- 
sequent amendments authorizes the creation and maintenance of 
reserve or surplus funds in support of its benefit certificates. 
Pursuant to its authority, it adopted a by-law in 1892, providing 
for a “mortuary reserve fund.” Subsequently it established a 
further reserve or surplus fund, denominated a “death benefit 
fund.” The creation of these reserve funds was clearly within 
the power of the order. This the plaintiffs admit, and in view 
of the inadequacy of its rates of insurance the order would have 
failed in its duty to its members had it neglected to establish a 
reserve. The funds so accumulated are trust funds of which the 
defendant is the trustee, and the execution of the trust is within 
the care of a court of equity. Ryan vs. Knights of Columbus, 
82 Conn. 91, 93, 72 Atl. 574; Grand Lodge vs. Grand Lodge, 81 
Conn. 189, 205, 70 Atl. 617; Fawcett vs. Iron Hall, 64 Conn. 
174, 184, 29 Atl. 614, 24 L. R. A. 815. The mortuary reserve 
fund was held in trust to pay death claims “as may occur by 
reason of epidemics or other extraordinary causes and events.” 
The death benefit fund was held in trust “to meet ordinary death 
claims when the regular assessments may not be sufficient.” The 
mortuary reserve fund was intended to meet extraordinary 
demands; the death benefit fund was to meet ordinary demands. 

The plaintiffs rest their argument upon the foundation that the 
purpose of these trusts was the accumulation of funds “for the 
exclusive benefit of the contributors and their beneficiaries.” 
We think this an incorrect statement of the purpose. The intent 
was to create permanent funds of continuing life in support of 
the liability incurred and to be incurred through the death bene- 
fit certificates issued by the order. Contributors to the funds 
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have an interest and a property interest in them through their 
right to designate the beneficiary and secure the transfer to that 
beneficiary of a valuable property, and through their right to 
compel the execution of the trusts to their purposes. The re- 
serve adds to the security of their contract of insurance and 
makes more valuable their rights as certificate holders. While 
the order endures and the trusts exist and the contributors ful- 
fill their contracts of insurance, their interest in these funds is 
limited to the right to endow their beneficiaries and compel the 
preservation of the funds and the maintenance of the trusts, 
upon which may ultimately rest the solvency of the order and 
the safety of its contracts of insurance. Grand Lodge vs. Grand 
Lodge, 81 Conn. 189, 205, 70 Atl. 617; O’Neil vs. Council of 
American Legion of Honor, 70 N. J. Law, 410, 418, 57 Atl. 463; 
Bacon on Benefit Societies (Ed. 1904) § 237, p. 530. To render 
aid and assistance to their members, not only to those contrib- 
uting to the fund but to all who might become members during 
the life of the funds, was their purpose. Their underlying pur- 
pose was protection to their members in securing the ultimate 
payment to their beneficiaries of their death benefits. 

The statement in the finding that the “mortuary reserve fund 
was created and raised for the purpose of aiding and supporting 
the plan and rates of assessments then in force in times of press- 
ing necessity, as by its provisions is shown,” lends support to 
the claim that this fund was to aid and support the plan and 
rates of assessments then in force; but we think the general 
statement of the finding is controlled, as it needs must be, by the 
limitation, “as by its provisions is shown.” The plan gave the 
right to amend its own laws so long as the amendments were not 
unreasonable. It was neither unreasonable nor arbitrary to 
change a system of rates which would better promote its ability 
to carry out its contracts. The purpose was not to support a pres- 
ent plan of rates, nor one for the exclusive benefit of the con- 
tributors, but to secure and maintain surplus funds available in 
certain contingencies for the payment of death benefits, thus ad- 
ding to the financial stability of the order, and relieving the con- 
tributors from the payment of extra assessments in times and 
amounts liable to prove burdensome to the members. 


The rates of assessment prior to 1902 were not sufficient to 
meet outstanding benefits as they might mature. The plan was 
based upon age, but not classified on sound insurance principles. 
To meet the benefits as they matured and placed the insurance 
contracts of the order upon a sound system, the step-rate plan 
was adopted to take effect January I, 1902, under which the 
assessments were graded by a progressive age scale in 5-year 
periods up to 60 years of age, and after such period making the 
rate a level rate. Before, the young paid too much and the old 
too little; the change resulted in an equalization of payments 
proportional to risk and compulsorily compelling the insured 


L—Vol XL.—56. 





882 Insurance Law Journal Vol. 40. [May, 1911. 


under 60 to pay a part of the cost of insurance of members be- 
coming 60 years of age. 

The charter power to create a reserve and issue death benefits 
furnished the authority to make its contracts of insurance capable 
of fulfillment in accordance with sound insurance principles by 
charging adequate rates and providing proper security for the 
performance of its contracts through the accumulation of funds 
to meet the contingency of unexpected losses. The reservation 
of the right to amend its by-laws gave the order the right to 
make all reasonable changes which it might deem wise in order 
to fulfill its contract obligations. 

We do not understand that the plaintiffs contest either the 
right of the order to change its rates and adopt the step-rate plan 
or the reasonableness of the plan; nor do we think this could 
have been successfully done. They do contend that the plan was 
not legally adopted since the notice of its proposal had not been 
duly given under the laws of the order. We find no provision in 
the laws of the order, so far as they appear in the finding, re- 
quiring notice to be given of the proposed adoption of the by- 
law. Section 8 of the by-laws of 1892 had been repealed. If 
this provision had been in existence at the time of the adoption 
of the step-rate plan, these plaintiffs are in no position to invoke 
it. The plan has been in force since January 1, 1902. It is too 
late to attack such an irregularity. Nor could these plaintiffs 
now secure the aid of a court of equity. They have continued 
their membership, actively shared in this plan of insurance, and 
done nothing in denial of it except enter an occasional protest 
for the failure to apportion the funds in reduction of assessments 
upon them. Since the power of revocation was not reserved, the 
order may not revoke these trusts, nor does it invoke such a 
right. On the contrary, its claim is that these were trust funds 
which may not be and have not been diverted from the purposes 
of the trust and which have not failed by their abandonment, 
but still exist devoted to the same purposes and objects under 
the step-rate plan as before. 

The contributors contend that the trusts have failed since their 
purpose has been abandoned and the funds diverted. They 
point out that contributions to these funds have ceased and assert 
that the finding substantiates that these funds are not needed to 
pay death benefits as the new plan amply provides for all con- 
tingencies. These trust funds have been transferred to a com- 
mon fund to which all surplus accumulations under the new plan 
go. If the purpose of the new fund is that of the old funds, 
contributions to them have not ceased but are going on. 

The finding does not state that these trust funds will never be 
needed for the purposes of the trusts; it states facts from which 
one may reason that these funds will not be necessary since the 
present rates bid fair from experience to provide an ample 
surplus to meet death claims and preserve the solvency of the 
order. Whether they will continue to do so in time of emergency 
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we cannot know. This court cannot find facts, and, in the ab- 
sence of a specific finding that these trust funds will never be 
required for the purposes of their creation, we cannot act upon 
that conclusion. 

It is elementary that trust funds carmot be diverted from the 
purposes of their creation. Koerner Lodge vs. Grand Lodge, 
146 Ind. 639, 640, 45 N. E. 1103. And this the order concedes, 
for they contend “no change in purpose was made by the trans- 
fer.” We can readily ascertain whether there has been a di- 
version of these trust funds by comparing the purposes and uses 
of the respective funds. The mortuary reserve fund of the step- 
rate plan was available “in case of emergency to pay death claims 
after the other funds applicable thereto have been exhausted.” 
While the plan provided for special assessments in addition to 
the regular ones, this reserve fund was available when the funds 
raised in the ordinary way have been exhausted. When ordinary 
death claims are in excess of current regular assessments, this 
fund may be drawn on. It was for such purpose the death 
benefit fund was created. When some extraordinary cause oc- 
casions the maturity of many death claims in excess of the 
ordinary resources, this fund may be drawn on. It was for such 
purpose the mortuary reserve fund of 1892 was created. 
It was not available for ordinary death losses, nor for 
the excess of losses happening through ordinary causes. All of 
this fund, the part arising through the accumulation of the step- 
rate plan and the part arising from the transfer to it of these 
trust funds, is available for any deficit either to meet ordinary 
claims or extraordinary claims. The surplus death benefit fund 
might properly be devoted to such purposes. The mortuary 
reserve fund could not. Its sole purpose was to meet the death 
losses from extraordinary causes; it could not be used to meet 
death losses arising in ordinary course. 

The transfer of this mortuary reserve trust fund to a fund 
applicable to either the purpose of the mortuary reserve fund, 
or that of the surplus death benefit fund, was a violation of the 
purpose of the fund and constituted an illegal diversion of the 
trust. Though this mortuary reserve fund has been illegally 
diverted, it does not follow that its contributors are entitled to its 
distribution, or to have it set apart for their ultimate benefit. In 
any event, it must be set apart and returned to the original 
mortuary reserve fund and held for the purposes of its creation 
When it definitely appears that its purposes have failed, or that 
the fund will never be required to meet the contingency of its 
existence—that is that the order will never suffer unusual losses 
from extraordinary causes or events—it will be proper to ask 
the aid of a court of equity when the corporation has refused or 
neglected, on request, to distribute this fund. When and how 
this fund shall then be distributed may well be left for deter- 
mination when that situation arises. Courts are reluctant to in 
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terfere with a matter of internal management of a benefit asso- 
ciation unless the order itself refuses or neglects to perform its 
duty. Wright vs. Mutual Life Ins. Co., 193 U. S. 657, 663, 2 
Sup. Ct. 459, 48 L. Ed. 832; Fullenwider vs. Royal League, 73 
Ill. App. 321, 336. 

The superior court is advised that each of the questions re- 
served for the advice of this court is to be answered in the 
negative. No costs will be taxed in this court. The other Judges 
concurred. 


6 


SUPREME COURT OF MINNESOTA. 


PALMER &T AL. 
VS. 


MUTUAL LIFE INS. CO. or New York.* 


LIFE INSURANCE—ACTION ON POLICY—PLEADING. 


In an action to recover upon a life insurance policy, matured by the death 
of the insured, it is not necessary, in order to maintain the action, 
to plead or prove the payment or tender of a loan as security for 
which the policy was pledged to the company. All such indebtedness 
may be interposed by the company as a counterclaim or set-off. 

(For other cases, see Insurance, Dec. Dig. § 645.) 


LOAN ON POLICY—VALIDITY—PENALTY FOR DEFAULT. 


A paid-up policy of life insurance for $5,000 was pledged to the issuing 
company by the insured as security for the payment of a loan made to 
him by the company. The contract provided that, in case of the failure 
to make payment of the money at the time it became due, the com- 
pany might, without notice, cancel the policy by applying the “custom- 
ary surrender consideration then allowed by the company for the 
surrender for cancellation of similar policies, namely, $1,445,” to the 
payment of. the loan, paying the balance, if any, to the insured. The 
loan was not paid, and the company canceled the policy in the manner 
provided for by the contract. It is held: (a) That if the “customary 
cash surrender consideration” represented the substantial value of the 
policy, the contract was valid, and the cancellation effectually ter- 
minated the rights of the insured therein; (b) but if the customary 
cash surrender consideration so agreed upon as the basis for can- 
cellation was substantially less, and substantially disproportionate to 
the actual value of the policy, the contract imposed upon the insured 
a penalty for his default, and, in so far as it authorized a cancellation, 
is void. 

«For other cases, see Insurance, Dec. Dig. § 179%.) 


LIFE INSURANCE—PLEADING—QUESTION OF FACT. 


‘The allegations of the complaint in reference to the agreed surrender 
value and the actual value of the policy held to present a question of 
fact. 

qFor other cases, see Insurance, Dec. Dig. § 668.) 


* Decision rendered, Feb. 24, 1911. On rehearing, March 10, 1911. 
130 N. W. Rep. 250. Syllabus by the Court. 
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Appeal from District Court, Ramsey County; George L. Bunn, 
Judge. 

Action by Lucy C. Palmer, as executrix of Timothy R. Pal- 
mer, and others, against the Mutual Life Insurance Company of 
New York. Judgment for defendant, and plaintiffs appeal. 
Reversed. 


H. A. HAGEMAN (How, Butler & Mitchell, of counsel), for 
Appellants. 

AMBROSE TIGHE, for Respondent. 

Brown, J. 

Appeal from an order sustaining defendant’s general demurrer 
to plaintiffs’ complaint. The facts, as disclosed by the com- 
plaint, briefly stated, are as follows :— 

Timothy R. Palmer was in his lifetime, and at the times here- 
after stated, the holder of a paid-up policy of life insurance for 
the sum of $5,000, issued to him by defendant, and payable at 
the death of Palmer to his estate. On July 14, 1904, after the 
policy became fully paid, Palmer applied to defendant for a loan, 
pledging the policy as security for its repayment. The defend- 
ant loaned him the sum of $1,445, which Palmer promised to 
repay on September 1, 1905, with interest at the rate of 5 per 
cent per annum. Interest thereon for one year $81.68, was 
paid in advance, and the actual amount paid over to Palmer was 
$1,363.32. In consummation of the transaction the parties en- 
tered into a written contract evidencing the obligations, rights, 
and liabilities of each, of which the following is a copy :-— 

“This agreement, made this 14th day of July, 1904, between 
the Mutual Life Insurance Company of New York, party of the 
first part, hereinafter called the company, and Timothy R. 
Palmer, party of the second part, witnesseth: The company 
agrees to loan to the party of the second part the sum of fourteen 
hundred and forty-five dollars, apportioned as follows :— 

To pay premiums on policy No 

Interest at 5% (adjusted also for interest on 
premiums ) 

Balance by company’s check 


“The receipt of the foregoing amount as a loan is hereby ac- 
knowledged upon the pledge as hereinafter set forth of policy No. 
306,404 in said company. And the said party of the second part 
agrees to repay the said sum of $1,445.00 to the company at its 
head office, Nassau, Cedar and Liberty streets, in the city of New 
York, on the 1st day of September, 1905. In consideration of the 
amount of said loan, the party of the second part hereby assign, 
transfer, and set over all of his right, title, and interest in and to 
said policy No. 306,404, issued by said company on the life of 
Timothy R. Palmer, together with any and all moneys which may 
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be or become payable under the same, to the company as collateral 
security for the payment of said loan with interest. The said 
party of the second part will forever warrant and defend the title 
of the said company to the said policy. In the event of default 
in the payment of said loan on the date herein above mentioned, 
the company is hereby authorized at its option, without notice, 
and without demand for payment, to cancel said policy, and apply 
the customary cash surrender consideration then allowed by the 
company for the surrender or cancellation of similar policies, 
namely, $1,445, to the payment of said loan, with interest, the 
balance, if any, to be payable to the parties entitled thereto on 
demand, or the company may, at its own option, renew the said 
loan for one year or less period on the written request of any one 
of the parties of the second part hereto, and without further 
notice to any one of the parties of the second part.” 

Palmer failed to pay the debt at maturity, or at all, and on 
October 30, 1905, 60 days after the maturity thereof, defendant, 
without notice, exercised the right conferred by the loan contract, 
and canceled or forfeited the policy, subsequently notifying Pal- 
mer of the action in that respect. Palmer immediately protested 
and demanded a reinstatement of the policy, which demand the 
defendant refused, except upon condition that Palmer pass a 
satisfactory medical examination and furnish a certificate thereof 
to defendant. This Palmer declined to do. On December 3, 
1908, Palmer died, and his executors brought this action to re- 
cover upon the policy, upon the ground that the attempted for- 
feiture and cancellation thereof by defendant was illegal and void; 
hence that the policy was still a valid obligation. The complaint 
further alleges that at the time the loan was made, and at the 
time of the forfeiture of the policy, defendant was required to 
and did maintain a reserve fund to meet its obligations under the 
policy in the sum of $2,210.85, and that the policy was at the time 
stated “of the actual value and worth of not less” than that sum 
of money, and that the policy could not be replaced in any other 
reliable insurance company for a less sum. It also alleges that 
defendant in fact held in reserve at the time of the cancellation of 
the policy to meet its liability the sum of $2,278.70, and that the 
policy was in fact worth and of the value of that amount. The 
loan agreement, as will be noticed, provided for the cancellation 
of the policy without notice, upon the nonpayment of the loan, 
and for an application of “the customary cash surrender con- 
sideration then allowed by the company for the surrender and 
cancellation of similar policies, namely, $1,445,” upon the indebt- 
edness, paying the balance, if any, to Palmer. In this connection 
the complaint further alleges that the difference between the 
cash surrender value of the policy, at the time of the cancellation, 
as computed by defendant for the purpose of making forfeiture, 
and the actual value and worth of the policy, was at least the 
sum of $906.70; that the loan agreement so far as it purported 
to authorize the cancellation of the policy, was usurious, and an 
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attempt on the part of the defendant to impose a penalty or for- 
feiture for the nonpayment of the debt, and therefore unlawful. 

The action seems to have been submitted to the court below, 
on plaintiff’s part, upon the theory that the loan transaction con- 
stituted a mortgage of the policy, and, inasmuch as the same had 
never been foreclosed, rights under the policy have not been ex- 
tinguished ; while in this court the contention is that it is immate- 
rial whether the transaction amounted to a mortgage or a pledge, 
and that, because of the fact that the contract imposed a penalty 
for the nonpayment of the loan, it was unlawful, and the at- 
tempted cancellation thereunder ineffectual for any purpose. 
The learned trial court was of the opinion, and so ruled, that the 
transaction constituted a pledge, and not a mortgage, and though 
the fact that a penalty, in excess of the legal interest, if thereby 
imposed, would render the contract void in so far as it author- 
ized a forfeiture and cancellation of the policy for nonpayment, 
yet the complaint contained no allegations of fact tending to show 
that a penalty was so imposed. In other words, the court con- 
strued the allegations of the complaint to the effect that the policy 
had, at the the time of the cancellation, an actual value largely in 
excess of the amount of the loan, as conclusions of law, and not 
allegations of issuable facts. Our conclusion, after a somewhat 
careful consideration of the subject, is that the learned trial court 
erred in the construction of the complaint, and that the allega- 
tions thereof respecting the value of the policy present issues of 
fact, rather than conclusions of law. In view of this, and the 
fact that the case must be remanded for trial, we dispose of some 
of the question presented and discussed in the briefs, to the end 
that the substantial issue may be tried and determined, without 
confusion from contentions upon minor points. 

The question whether the loan transaction constituted a chattel 
mortgage, or a pledge of the policy, though not discussed by 
plaintiff, it being treated as immaterial, is urged by defendant, 
and it occurs to us that a determination thereof, if not strictly 
necessary, is highly important, to the end that the parties may 
know, when the cause comes to trial, what issues are in litigation. 
If the loan agreement be held a chattel mortgage, it would seem 
that the case is at an end, for there is no claim that it has ever 
been foreclosed in the manner prescribed by law, and the policy, 
the subject-matter thereof, remains in force. Manhattan Ins. 
Co. vs. Wright, 126 Fed. 82, 61 C. C. A. 138. On the other hand, 
if the transaction took the form of and constituted a pledge, and 
the right of forfeiture therein provided for be valid, then the 
exercise of that right by defendant effectually terminated all 
rights of Palmer under the policy, and plaintiffs cannot recover. 
The question is presented by the demurrer, and for the reasons 
stated should be settled. 

1. There is a marked distinction between a chattel mortgage 
and a pledge, though perhaps it has not always been strictly ob- 
served in particular cases. A chattel mortgage is a present trans- 
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fer of title to the mortgaged property, with a defeasance. Upon 
the payment of the debt or the performance of the obligation 
secured, the title to the property reverts to the mortgagor. A 
pledge is a transfer of the possession of personal property, not 
the title, as security for the performance of some act by the 
pledgor, with provisions for the sale of the property or other 
disposition thereof by the pledgee upon the pledgor’s default. 
It is often difficult to determine whether a particular transaction 
amounts to a mortgage or a pledge, and in such cases the abstract 
form of the transaction usually controls the question. In the 
case at bar there is language in the agreement indicating a present 
transfer of the policy, one of the essentials of a chattel mort- 
gage; but this is not conclusive that the parties intended to enter 
into the relation of mortgagor and mortgagee. Jones on Pledges, 
§ 9. The transfer of title was not upon condition, another es- 
sential element of a mortgage, and the transaction in fact took 
the form of a pledge; the policy being delivered as security for 
the repayment of the loan, with authority on the part of the 
pledgee to appropriate the same to its own use, by the cancel- 
lation thereof, on the pledgor’s default. All the essentials of a 
pledge are here presented, and though some doubt may arise, 
when viewed from a strict application of legal definitions and 
rules the law in such cases favors the conclusion that the trans- 
action was a pledge, and not a mortgage. Jones on Pledges, § 14. 
We therefore hold with the trial court that the transaction here 
involved was a pledge. 

2. The contention of the defendant, to the effect that, even 
though the policy has never been legally forfeited and canceled, 
and is still the valid obligation of defendant, plaintiffs cannot 
recover, except by showing a payment of the loan or a tender 
thereof, is not sound. If the policy is still in force, plaintiffs may 
recover the amount thereof, less the loan, with interest. The 
loan contract need necessarily be held void in toto, as suggested 
by counsel, to authorize the action. It is clearly not entirely void. 
So far as it pledged the policy as security, it is a binding contract. 
The pith of plaintiffs’ claim is that the rights of the insured have 
never been lawfully terminated; that the provisions of the con- 
tract, in so far as authorizing a cancellation for nonpayment, 
imposed a penalty for the default, and in this respect, but not 
otherwise, that the contract was not enforceable, and the at- 
tempted cancellation a nullity, leaving the parties precisely where 
they were before the forfeiture was declared by defendant. If the 
action was one to recover the possession of the policy, then it 
might well be claimed that a tender of the debt would be neces- 
sary. 31 Cyc. 840. But the action being to enforce the liability 
under the policy, it having matured by the death of Palmer, and 
not to recover its possession, no necessity for a tender is present, 
and is therefore unnecessary. 

3. For the purpose of insuring the payment of the loan, and, 
in case of default, of foreclosing the rights of the pledgor in the 
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pledged property, the contract in the case at bar provided for a 
forfeiture of the policy, and authorized defendant to cancel the 
same by applying the “customary cash surrender consideration 
then allowed by the company for the surrender of similar policies, 
namely, $1,445,” to the payment of the loan, paying the balance, 
if any, to the pledgor. The debt was not paid, and defendant 
exercised the right thus conferred, and canceled the policy. The 
general rule of the common law for the enforcement of pledge 
contracts, in the absence of special agreement otherwise provid- 
ing, requires a sale of the property upon due notice to the pledgor 
and an application of the proceeds to the payment of the debt, 
the surplus, if any, going to the pledgor. The rule is, however, 
not of universal application, and does not apply to commercial 
paper, and perhaps other species of choses in action. But it is 
well settled that the parties may stipulate the terms and method 
of enforcement, and the agreements in this respect, not obnoxious 
to the law, will control the rights of the parties. Goldsmith vs. 
First Methodist Church, 25 Minn. 202; White vs. Phelps, 14 
Minn. 27 (Gil. 21), 100 Am. Dec. 190; Upham vs. Barbour, 65 
Minn. 365, 68 N. W. 42. Even this rule is not without its concep- 
tions, for it has been held that an agreement that the pledgee may 
appropriate the property to the satisfaction of the debt is void and 
not enforceable. 31 Cyc. 863; Luckitts vs. Townsend, 3 Tex. 119, 
49 Am. Dec. 723; Livingston vs. Story, 11 Pet. 351, 9 L. Ed. 
740. 

The rule requiring the sale of the property cannot well be made 
applicable to a life insurance policy, pledged to the company is- 
suing it as security for the payment of a loan; for whether fully 
paid or not, it has no marketable sale value, and an attempt to 
thus dispose of it would be futile. So that some method of en- 
forcement, other than a sale, or unconditional relinquishment of 
ownership by the pledgor, must be resorted to. A careful con- 
sideration of the subject leads to the conclusion that the remedy 
by cancellation at the cash surrender value of the policy is not 
inconsistent with sound public policy or violative of the substan- 
tial rights of the pledgor. On the contrary, it is a reasonable and 
practicable method of bringing the contract to a final termination. 
Wilson vs. Insurance Co., 137 Iowa, 184, 114 N. W. 1051. But 
a contract providing for that remedy should not bé construed to 
vest in the pledgee the right arbitrarily to determine the value of 
the policy at a sum substantially less than its actual cash surrender 
value. Pledge contracts so construed have been held to impose 
a penalty for the nonpayment of the debt, and thereafter void. 
New York Life Ins. Co. vs. Curry, 115 Ky. 100, 72 S. W. 736,61 
L. R. A. 268, 103 Am. St. Rep. 297; Emig’s Adm’r vs. Ins. Co., 
127 Ky. 588, 106 S. W. 230, 32 Ky. Law Rep. 484, 23 L. R. A. 
(N. S.) 828. If the contract provides for an application of the 
actual cash surrender value of the policy to the payment of the 
debt,and the surplus to the pledgor, the result grants to the pledgor 
all that he is entitled to, and the law is in no sense offended. 
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And if the “cash surrender consideration allowed by the com- 
pany,” upon which the cancellation of the policy in question was 
based was the actual cash surrender value, and not an amount 
arbitrarily fixed by defendant, without regard to the actual value, 
the cancellation of the policy was valid, and plaintiffs have no 
cause of complaint. 

It is not conclusive that the parties by the contract agreed upon 
a surrender value of the policy. If the value so agreed upon re- 
sulted in fact in imposing upon Palmer a penalty for his default, 
the agreement is none the less invalid because assented to by him. 
While the law seldom interferes with the right of contract, and 
permits parties to enter into such agreements as their interests 
may seem to them proper, yet there are instances where the law 
steps in to prevent unfair and unreasonable advantage being taken 
by one of the contracting parties. Express agreements fixing an 
amount to be paid for the breach of a contract, if entered into 
fairly and without fraud, and the amount agreed upon be not 
greatly disproportionate to the actual loss sustained in consequence 
of the breach, are valid, and the courts uphold them. But where 
the agreed compensation for the failure of performance is out of 
all proportion to the loss suffered, and the actual injury or damage 
may be readily ascertained and determined, not left to conjecture 
or speculation, the agreed amount is by the authorities treated as 
a penalty and not enforceable. 13 Cyc. 96, and cases cited; Tay- 
lor vs. Times Newspaper Co., 83 Minn. 523, 86 N. W. 760, 85 
Am. St. Rep. 473. The rule is especially applicable to contracts 
between the necessitous borrower and the money lender. The 
determination of the question in the case at bar should be guided 
by this rule; and if it shall be made to appear with reasonable 
certainty that the sum of $1,445, the amount agreed upon as the 
surrender value, in view of all pertinent facts and circumstances, 
is substantially disproportionate to the actual value of the policy, 
the agreement for cancellation will fall within the rule of pro- 
hibited penalties, and fail of force or effect. 

It is alleged in the complaint that the actual value of the policy 
exceeded the customary surrender value allowed by the company 
by several hundred dollars, and if these allegations be sustained 
by sufficient competent evidence on the trial, the result necessarily 
will be that defendant by the contract exacted of Palmer a 
penalty for his default which the law will not approve. The al- 
legations of the complaint in this respect though to some extent 
mingled with conclusions of law, present issues of fact, and the 
case must therefore go back for trial. We refrain from entering 
into a discussion of this phase of the case, in the absence of the 
evidence. 

Nor do we deem it necessary to consider or determine the ques- 
tion, suggested in the briefs, whether defendant, in its relation to 
the policy as pledgee, occupied the position of trustee of an ex- 
press or implied trust, and was therefore charged with an ob- 
servance of the principles of law applicable to that relation. The 
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action does not rest upon the claim that defendant’s legal or 
equitable obligations to Palmer, in the manner of the enforce- 
ment of the pledge, were in any way violated. The action rests 
entirely upon the alleged invalidity of the express agreement that 
the pledge might be enforced by cancellation of the policy for an 
amount far less than the actual value thereof. It is probable that, 
where no method of foreclosure is expressly provided for in trans- 
actions of this kind, a trust relation might arise. But such is not 
this case. Nor do we consider the effect of Palmer’s failure to 
take some action prior to his death, looking to a reinstatement of 
the policy. His neglect in this respect would not bar the action, 
unless of a nature to bring into operation the doctrine of estoppel. 
The evidence is not before us, and we pass the question without 
further remark. 
Order reversed. 


On Rehearing. 
PER CURIAM. 

Upon consideration of defendant’s application for a rehearing, 
based in the main upon the contention that the court erred in 
construing the complaint to present an issue of fact, and not a 
mere conclusion of law, we adhere to the former opinion. We 
are unable to construe plaintiff's contention that the allegations of 
the complaint “entitle the plaintiffs to introduce proof for their 
support,” and that it is “open to the plaintiffs under this allegation 
to show, as bearing upon the question of value, that the cash 
surrender value, computed according to the customary practice 
of the company, * * * was very largely in excess of that fixed 
by the contract,” as a concession that the only question presented 
is whether the alleged excess value of the policy was because of 
the reserve maintained by the company. While counsel for plain- 
tiffs contended that the reserve was the true test as to value, we 
are not justified, in view of the other contentions, in assuming a 
concession on their part that the whole case rested upon that point. 

A second reading of the portion of the opinion which 
counsel for defendant seems to think involves some reflections 
upon his client, or upon the merits of the case, will disclose to him 
the fact that the court was there discussing or stating an abstract 
proposition of law, without suggestion or intimation that the evi- 
dence, when brought out, might bring the case within it. 

Application for rehearing denied. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The distinction here made between a mortgage and a pledge is 
fully set forth in Hine & Nichols on the Law of Assignments of Life 
Insurance Policies, p. 48 et seq. Such a construction will be given the 
assignment as will carry into effect the intentions of the parties. See 
Burrill on Assignments, p. 379. Whether an assignment is an abso- 
lute sale in which title wholly passes or a mortgage or conditional 
sale in which only a qualified title passes, or a mere pledge in which 
title still remains in the assignor subject to defeasance, is to be de- 
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termined by the above rule. Under a mortgage in case of defeasance 
the title usually becomes absolute, subject to statutory or equitable 
rights of redemption. A pledge is simply a delivery of the property 
in trust for the purpose of security. The rights of the parties are 
governed by the law of bailments. The pledge merely secures pay- 
ment, it does not pay the debt. After demand and due notice to the 
debtor, the creditor may usually proceed to sell the pledge to third 
parties for a fair consideration, but must not himself purchase, and 
any surplus belongs to the debtor. The application of these general 
principles to life insurance was thoroughly considered by the Mary- 
land Court of Appeals in Dougan vs. Ins. Co., 7 Ins. L. J., 171. See 
also Matthews vs. Sheehan, 7 Ins. L. J. 36; McKenty vs. Ins. Co., 3 
Ins. L. J. 385. As is pointed out by the court, the requirement as to 
sale is essentially modified by the fact that a life insurance policy 
has no market value and its surrender to the company is usually most 
favorable for the insured. 

The question of surrender value as a representation of the actual 
value involves actuarial considerations. The usual cash surrender 
value provides for a surrender charge to be deducted from the reserve 
held against the policy. In some states the law has stipulated for 
such charge, in others it has required the full reserve to be used in 
protecting the equitable interest of the policyholder in case of for- 
feiture. The theory of the company is that it suffers a material in- 
jury in the abandonment of the policy, measured by the cost of secur- 
ing another in its place to maintain its average and to offset the 
selection made against it. According to this doctrine the pledge is 
disposed of for a fair consideration if such surrender value is allowed. 
It may be said too that the treatment of the policy as a mortgage 
would work injury to the insured, since the cost and labor of fore- 
closure would deprive him of the actual loan he could otherwise 
secure. 


COURT OF CIVIL APPEALS OF TEXAS. 


EATMAN 
vs. 
EATMAN.* 


FRATERNAL INSURANCE—AGREEMENTS TO PAY ASSESS- 
MENTS—EFFECT. 

Where a husband holding a mutual benefit certificate agreed with his wife 
that. if she would pay the assessments, the money due on the certifi- 
cate on his death should belong to her, and the wife paid the assess- 
ments and then stopped, the husband could after her ceasing to make 
payments change the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 

FRATERNAL INSURANCE—AGREEMENTS TO PAY ASSESS- 
MENTS—EFFECT. 

A husband holding a mutual benefit certificate agreed with his wife that, 


* Decision rendered, Jan. 4, 1911. Rehearing denied Mar. 8, 1911. 
135 S. W. Rep. 165. 
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if she would pay the assessments, the money due on the certificate 
on his death should belong to her. She paid the assessments for a 
time, but later became unable to do so, and the local lodge then made 
payments in accordance with the constitution, providing that on any 
member in good standing becoming disabled the lodge might pay 
assessments. Held, that the wife ceasing to make payments lost her 
rights to prevent the husband from changing the beneficiary, though 
the lodge made payments which were for the benefit of the husband 
alone. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARIES—IS- 
SUANCE OF NEW CERTIFICATE—ACCEPTANCE. 


Where a member of a fraternal insurance order applied for a change of 
beneficiary and for a new certificate, and the new certificate was 
mailed to him, his acceptance of it was unnecessary unless expressly 
prescribed as a condition to the taking effect of the new certificate, 
and the fact that the new certificate contained a blank for acceptance 
did not make acceptance essential. 


(For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 784.) 
oe INSURANCE—NEW CERTIFICATE — REQUIRE- 
ME ; 


The by-laws of an insurance order, stipulating that the liability of the 
order on a certificate shall not begin until after the delivery of the 
certificate while the member is in good health, and providing for a 
change of beneficiary on written request and the payment of a fee 
whereon the order shall issue a new certificate subject to the same 
conditions as the original certificate, do not require the delivery of a 
new certificate changing the beneficiary while the member is in good 
health; such provision referring only to the original certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 784.) 


Error from District Court, Bexar County; Arthur W. Seelig- 
son, Judge. 

Action by R. J. Eatman against Cora Eatman and the Sover- 
eign Camp of the Woodmen of the World, in which Cora Eatman 
filed a cross-petition against plaintiff and the Sovereign Camp. 
There was a judgment for plaintiff, and defendant Cora Eatman 
brings error. Affirmed. 


W. A. Vinson and Criark & Buss, for Plaintiff in Error. 
Jor, A. Lipscoms, R. S$. Cozsy, and BERTRAND & ARNOLD, for 
Defendant in Error. 
JAMES, C. J. 
This is a writ of error taken from a judgment in favor of R. 
J. Eatman, rendered upon an instructed verdict; the action being 
by R. J. Eatman against Cora Eatman and the Sovereign Camp 
of the Woodman of the World, upon a policy of insurance for 
the sum of $1,000 on the life of Wright D. Eatman, payable to 
R. J. Eatman as beneficiary. The judgment was that R. J. Eatman 
recover of the said Sovereign Camp $1,000, that Cora Eatman 
take nothing by her cross-action against R. J. Eatman or said 
Sovereign Camp, that her claim in and to the said insurance be 
adjudged invalid and not existing; that no interest or costs be 
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adjudged against said Sovereign Camp, and that R. J. Eatman 
recover all costs of the proceeding against Cora Eatman. 

The answer of Cora Eatman was a general denial and alleged 
that said Sovereign Camp issued a policy for $1,000 upon the life 
of her husband, Wright D. Eatman; that thereafter, owing to the 
fact that her husband fell into bad health and was unable to labor 
to support himself and her, it was agreed between him and her that 
the proceeds of her labor should become her separate property, 
and he donated to her all the proceeds of her labor, and he agreed 
that if she would labor and earn money and pay all the assess- 
ments and premiums on said policy the beneficiary, to wit, herself, 
should not be changed, but, that said policy should become her 
separate property; that in accordance with said agreement she did 
labor and earn money and pay all the assessments, premiums, and 
dues on said policy to said Sovereign Camp up to and including 
December, 1907, when, owing to her disability, the local lodge of 
which her husband was a member, under the constitution and laws 
of the order, as was required by such constitution and laws, com- 
menced and continued to pay said assessments up to and including 
May, 1908, when the plaintiff, R. J. Eatman, commenced paying 
and paid three, but she was in utter ignorance until after the death 
of her husband that the beneficiary in said policy had been 
changed or that the said R. J. Eatman was paying the assess- 
ments; that said Wright D. Eatman, being in extremely low 
health, left Sherman about May 1, 1908, for the benefit of his 
health, when he became worse and so feeble in health and mind 
that he was unable to resist the influence of any one near him; 
that said R. J. Eatman, having ascertained that her husband had 
said policy, and knowing that the latter had but a short time to 
live, and knowing his weak condition, formed the design to sup- 
plant her as beneficiary, and by the use of his influence and per- 
suasion induced him to change the beneficiary in said policy to 
himself, in order to obtain the benefit of the same and of the pay- 
ments made by her; that this he procured to be done on June 15, 
1908, and her husband died on June 20, 1908; that the allegations 
of R. J. Eatman that her husband died about June 19, 1908, and 
that at that time the policy was in full force, and that her husband 
was a member in good standing, and that all assessments, etc., 
had been paid prior to her husband’s death, were true, etc.; and 
prayed for a cancellation of all claims of R. J. Eatman in the 
policy, and that she have judgment against the order for the 
amount of the policy. The Sovereign Camp admitted its liability 
to pay the insurance. 

The validity of the policy as changed to R. J. Eatman as the 
beneficiary depends upon the evidence relative to the agreement 
alleged by Cora Eatman between herself and the insured, laying 
aside a matter which she presents in her brief as a fundamental 
error, which will be dealt with in this opinion later. 

The evidence relied on as proving the agreement consists wholly 
of testimony of Mrs. Eatman. We overrule appellee’s cross- 
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assignment of her error complaining of the competency of her 
testimony as to conversations and transactions with her husband, 
for clearly the same did not come within the purview of article 
2302, Rev. St. 1895. Her testimony on the subject was as follows, 
in substance: “I began paying the assessments in June, 1907, and 
kept them up to December, 1907. After this they were paid by 
the lodge, I made the money to pay said premiums and assess- 
ments by hard work in Sherman, by doing ironing, cooking, and 
sewing; also washing. I did this because I had no other means of 
obtaining money, and Mr. Wright Eatman requested me to keep 
up payments. Mr. Wright Eatman said if I kept up the premiums 
I might have the benefit of the insurance in case anything hap- 
pened to him.” The witness Cora Eatman was asked the following 
question: “Was there or was there not anything said between 
you and the said Wright D. Eatman with reference to the bene- 
ficiary in mis policy? If yea, what did he say about this? Please 
give his exact language as near as you can. Please state when 
and where said statement was made by the said Wright D. Eat- 
man, or such conversation took place between you and him.” To 
which she answered: “While living here in Sherman during May 
of last year, and also after we had moved to Choctaw, the first 
time he said he wanted me to keep up the payments because he 
was going to go away on railroading and he didn’t know what was 
going to happen to him. The other time he talked to me about it 
was at Choctaw when he told me that he didn’t think he would get 
well. The last time was in January, 1908, after the lodge had be- 
gun keeping up the payments. He had been talking about the 
lodge being so good to him.” The witness Cora Eatman was then 
asked the following question: “Was there or was there not any- 
thing said between you and the said Wright D. Eatman with 
reference to the proceeds of your labor as to whether or not they 
were to remain community property or to become your separate 
property? If yea, please state just what was said on this matter, 
when and where such conversation took place, and how often.” 
To which she replied: “He told me when he left to go to the rail- 
road work that he was going to be away and could not attend to 
the matter and wanted me to look after it and that I should have 
the benefit of my paying the premium. He said he wanted me to 
have the insurance as my money. This conversation we had in 
Sherman, and he frequently spoke of the matter. I cannot re- 
member how often.” It is claimed by appellee that the above 
evidence fails to show an agreement on the part of Wright Eat- 
man as alleged. 

From the view we take of the case, these questions are not 
material. Conceding that it was sufficient to show the agreement, 
the undisputed evidence and her admissions show that she did not 
keep up the assessments, but that she stopped paying same sev- 
eral months before the death of her husband. 

As stated in Masonic Mutual Ben. Ass’n vs. Tolles, 70 Conn. 
543, 40 Atl. 450: “Giving to the arrangement which was between 
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Eulie, his father, his mother, and his brother, the construction 
most favorable to him, and even calling it a contract, there was 
in it the necessary condition that the payments should be kept up 
so long as Daniel B. Tolles lived. This contract, if it may be so 
called, was upon the consideration of paying the assessments and 
other moneys necessary to keep alive the membership of the said 
Daniel B. Tolles in said association. And when Eulie failed, 
during the lifetime of Daniel, to continue these payments, he 
failed to perform the consideration on which alone his right to 
share in the $2,000 depended.” 

In Hill vs. Hill, 130 Ill. App. 278, it was held that a beneficiary, 
who has assisted in the keeping up of insurance under an agree- 
ment by which the proceeds thereof, or a part of them, are to be 
paid to her, loses such rights when she abandons such agreement 
and fails to perform her undertakings. 

According to the arrangement testified to by Mrs. Eatman, its 
effect, if it amounted to a contract, was to cut her husband off 
from his right to change the beneficiary from her to another, pro- 
vided she kept up the payments during his lifetime. 

It has been repeatedly held that where, under such an agree- 
ment, the payments were continued until further payment by the 
beneficiary was rendered impossible by the unauthorized can- 
cellation of the certificate, or by the refusal of the order to receive 
further payments from the beneficiary, her right to the insurance 
under the agreement would not be lost by a change in the bene- 
ficiary. Grand Lodge vs. Denzer, 129 Ky. 202, 110 S. W. 883; 
King vs. Supreme Council, 216 Pa. 553, 65 Atl. 1108. 

In this instance the wife stopped making the payments for in- 
ability about five months before her husband undertook to change 
the policy from her to his brother, the effect of which was to re- 
instate her husband’s right to substitute another as the bene- 
ficiary. 

It is insisted, however, that she, in effect, kept up the payments, 
by procuring the lodge, of which her husband was a member, to 
do so. The facts as to this are substantially these :— 

The constitution of the order provides: “If any member in 
good standing becomes sick, disabled or impoverished to such an 
extent that he requires care, attention and assistance, on notifi- 
cation thereof, the consul commander and clerk shall have author- 
ity to draw a warrant on the general fund for an amount sufficient 
to provide proper care for such member until the next regular 
meeting of the camp, at which time a report shall be rendered the 
camp and such action taken as the camp may determine.” 

The clerk of the camp testified: “Cora Eatman paid the pre- 
miums and assessments up to December, 1907. She had been pay- 
ing them for about a year before his death or more. The camp 
began paying them in December, 1907, and kept them up to May, 
1908. R. J. Eatman paid three assessments, May, June, and July, 
1908. The reason why the camp paid the dues was because the 
rules and regulations of the W. O. W. required it where a 
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member is sick or disabled.” He testified also that the above- 
copied provision is the authority the lodge acted upon. The matter 
of payment of Wright D. Eatman’s dues was brought before the 
lodge and he was instructed to pay same. 

Cora Eatman testified: “I began paying the assessments in 
June, 1907, and kept them up to December, 1907. After this time 
they were paid by the lodge. * * * The reason I quit paying was 
because I had no money to pay with, and the clerk of the lodge 
Mr. C. P. Gregory, told me that the lodge would attend to it, and 
I trusted him to do so, which I understand they did.” 

The agreement (if any) between the husband and wife gave 
her no vested right in the certificate until his death. As between 
the order and Wright D. Eatman, the latter’s power to change the 
beneficiary existed at all times; but as to the wife the agreement 
would have the effect, in equity, of estopping him from changing 
the beneficiary, so long as she complied with the agreement by 
keeping up the payments, and no longer. She admits she failed, 
by reason of inability, to keep up the payments, and stopped doing 
so several months before her husband undertook to make the 
change. Her inability was no excuse and deprived her of all 
equity she might have had under the agreement. 

Quoting from Fischer vs. Fischer, 99 Tenn. 637, 42 S. W. 450: 
“But, under the findings of the Court of Chancery Appeals, the 
son was unable to carry out his agreement to maintain his father, 
not from a desire to do so, but from necessity. It also finds that 
the sister attempted to exercise no improper influence over her 
father, and that he made the change of his own volition, and she 
was guilty of no fraud in relation to it, and that the father com- 
prehended the nature and purport of his action in changing the 
certificate. This state of facts does not raise any equity upon the 
part of the brother to have the fund distributed upon any different 
basis, or in any manner different from that provided in the final 
certificate.” 

It seems perfectly clear to our minds that the wife’s right to 
claim a suspension of the insured’s power to appoint a new bene- 
ficiary terminated when she failed to make the payments accord- 
ing to the agreement she alleged and testified to. 

Was the keeping up of the payments by the lodge of which 
Wright D. Eatman was a member a substantial performance by 
her of her agreement? We think she might have induced a third 
person to make the payments, which her inability prevented her 
from making, by contract express or implied to repay such person, 
or even by inducing the payments to be made through purely 
charitable motives by another in her behalf. The payments made 
by the lodge were not a matter of charity to her, but to her hus- 
band, the member. They were made in his behalf, under existing 
provisions that related to his membership, which, in case of his 
inability to pay dues and assessments, and not the beneficiary’s, 
enabled the lodge, in a case in which it deemed it proper, to ex- 
tend relief to the member. The fact that she may have informed 

L—Vol, XL.—87. 
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the lodge of the conditions which led to the action of the lodge, 
and the fact that the clerk informed her that the lodge would 
pay the same, and that she relied on its doing so, makes no differ- 
ence. What she did was to quit and turn the matter of payments 
over to the lodge, under its regulations, instead of providing for 
them herself. Her status is not any different from what it would 
have been had Wright D. Eatman, on account of her inability to 
continue the payments under the contract, and his own, invoked 
the protection of his certificate contemplated by the regulations. 
In that case it would seem clear that her right under the contract 
she claims would then and there have terminated. The lodge 
would have acted in the matter, however informed, or might have 
acted upon its own motion. 

Hence we concluded that the agreement constituted no obstruc- 
tion to Eatman’s appointment of his brother as the beneficiary, at 
the time he undertook to do so, and furthermore that she has no 
equities that she can assert from what she had done in pursuance 
of the agreement. 

Plaintiff in error urges that there is an error, fundamental in its 
nature, in this, that R. J. Eatman failed not only to prove com- 
pliance with one of the conditions precedent to the payment of 
benefits under the certificate under which he claims, viz., the 
condition that said certificate must have been delivered to Wright 
D. Eatman in person while in good health, but the testimony 
showing with reasonable certainty that said certificate was never 
delivered to Wright D. Eatman in person, the original certificate 
in favor of Cora Eatman remained in force, or at least there is 
no liability of the Sovereign Camp under certificate under which 
R. J. Eatman claims. She relies for the above proposition upon 
the following of the by-laws of the order, in connection with the 
following facts: That the only evidence of the final certificate’s 
delivery to Wright D. Eatman was that it was received from the 
Sovereign Lodge by the clerk of the local lodge at Sherman who 
had it properly signed, put the seal of the camp on it, and then 
mailed it to San Antonio to Wright D. Eatman, the insured. The 
signing by the clerk, who forwarded it, took place on June 17, 
1908. The clerk testified that about two days after he mailed it 
he received a telegram from San Antonio that Wright D. Eatman 
was dead. Wright D. Eatman died on the 19th of June, 1908. 
The above testimony indicates that the mailing was on the 17th. 
Upon this testimony no other inference is reasonable than that 
it reached San Antonio from Sherman and reached Eatman 
before his death. 

The by-laws cited by plaintiff in error are :— 

“Sec. 58. The liability of the Sovereign Camp for the pay- 
ment of benefits on the death of a member shall not begin until 
after his application shall have been accepted by a Sovereign 
physician, his certificate issued, and he shall have * * * 
had delivered to him, in person, his beneficiary certificate while 
in good health.” 





Life.] Eatman vs. Eatman. 899 


Section 59 of said by-laws is as follows: “Sec. 59. The non- 
compliance with any of the several conditions precedent named 
in these laws shall be an absolute bar to any claim on the benefi- 
ciary fund of the order, under or by virtue of any beneficiary 
certificate that may have been issued or that may hereafter be 
issued to an applicant or by reason of any steps taken by an ap- 
plicant to entitle him to the same, or by a subordinate thereof, 
and no deputy, Officer or member thereof, and no deputy, officer 
or member of the Sovereign Camp has any authority to change, 
alter, modify or waive the foregoing requirements, or the con- 
sequence in any manner. 

“Sec. 60. The following conditions shall be made a part of 
every beneficiary certificate and shall be binding on both mem- 
ber and order: ‘Third. There shall be no liability of the 
Sovereign Camp of the Woodmen of the World under this cer- 
tificate until the member named herein shall have paid all en- 
trance fees, one advance assessment of Sovereign Camp fund 
and camp general fund dues for the month; paid the physician’s 
fees for examination, been obligated or introduced by a camp or 
authorized deputy in due form and had delivered to him, in per- 
son, this beneficiary certificate, while in good health. The fore- 
going provisions are hereby made a part of the consideration for 
and are conditions precedent to the payment under this certifi- 
cate.” 

Section 64 of said by-laws is as follows: “Should a member 
desire to change his beneficiary or beneficiaries, he may do so 
upon payment to the Sovereign Camp of a fee of twenty-five 
cents, which sum together with his certificate he shall forward 
to the sovereign clerk with his request written on the back of 
his certificate, giving the name or names of such new beneficiary 
or beneficiaries, and upon receipt thereof the sovereign clerk 
shall issue and return a new certificate subject to the same con- 
ditions and rate as the one surrendered, which conditions shall 
be a part of the new certificate, in which he shall write the name 
or names of the new beneficiary or beneficiaries and shall record 
said change in the proper books of the Sovereign Camp.” 

The certificate under which R. J. Eatman claims contains the 
following :— 

“This certificate is issued and accepted subject to all of the 
conditions on the back hereof and subject to all the laws, rules 
and regulations of this fraternity now in force or that may here- 
after be enacted, and shall be null and void if said Sovereign 
does not comply with all of said conditions and with all of the 
laws, rules and regulations of the Sovereign Camp of the 
vvoodmen of the World, that are now in force or which may 
hereafter be enacted and with the by-laws of the camp of 
which he is a member. Issued in lieu of certificate dated Apr. 
13th, A. D. 1903. May 28th, A. D. 1907.” 

On the back of said certificate the conditions are printed, 
among which is the following :— 
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“(3) There shall be no liability of the Sovereign Camp of the 
Woodmen of the World under this certificate until the mem- 
ber named herein shall have paid all entrance fees, paid one ad- 
vance assessment of Sovereign Camp fund assessments and camp 
general fund dues for one month, paid the physician’s fee for 
medical examination, been obligated or introduced by a camp or 
authorized deputy in due form and had delivered to him in per- 
son this beneficiary certificate while in good health. The fore- 
going provisions are hereby made a part of the consideration for 
and are conditions precedent to the payment of benefits under 
this certificate.” 

In the face of said certificate the following appears :— 

“T have read the above certificate No. 82902 of the Sovereign 
Camp of the Woodmen of the World and the conditions hereon 
and hereby agree to and accept the same as a member of Camp 
No. 9, State of Texas, this 17th day of June, 1908, and warrant 
that I am in good health at this time and that all the requirements 
of section 58 of the constitution and laws of the order have been 
complied with. 


[ Member sign here. ] 
“Witness: C. P. Gregory, Clerk of Camp.” 
This was not signed by Wright D. Eatman. 


The other point made in this connection, is that Wright D. 
Eatman was not shown to have accepted the certificate sued on 
while in good health, and therefore it never took effect as a certif- 
icate. Having applied for the change of beneficiary and for a 
new certificate to another as beneficiary, and the new certificate 
having been completed by the order and mailed to him, his ac- 
ceptance of it should be taken for granted, or rather is unneces- 
sary, where particular formalities as to acceptance are not ex- 
pressly prescribed as conditions to its taking effect. If there is 
anything in the above by-laws requiring an acceptance of the 
insured by indorsement on the certificate, as a condition to its 
taking effect, we have failed to discover it. See Sovereign Camp 
vs. Brown, 88 S. W. 375. It is true there is a blank upon the 
policy designed for this purpose, but plaintiff in error cites no 
provision of by-law or otherwise which provides for this. It 
was evidently the customary practice in order to evidence ac- 
ceptance, but it was not indispensable. Evidently Wright D. 
Eatman was in extremis at the time the certificate presumably 
reached San Antonio by ordinary course of mail. Everything 
was done which was required by the rules of the order to change 
the beneficiary and the certificate itself finally mailed to Eatman 
before he died. Indeed, it may well be said, as stated in 
Wandell vs. Mystic Toilers, 130 lowa, 639, 105 N. W. 451, and 
cases there cited, that, where the insured has done everything 
necessary under the rules to that end, the ministerial act of 
issuing a new certificate is not material to the rights of the new 
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beneficiary. Here the certificate was actually issued to him be- 
fore his death. 

We are of opinion that the by-laws, in so far as they refer to 
the insured being in good health, have reference only to original 
insurance. 

We are also of opinion that acceptance written upon the 
certificate was not required nor essential; that, when this certi- 
ficate was forwarded to the insured, it was complete and ef- 
fectual as the contract of insurance. 

We are further of opinion that the questions of the wife’s 
earnings having become her separate property and of the certif- 
icate being her separate property are immaterial. 


Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 


METROPOLITAN LIFE INS. CO. 
US. 


HARDISON, INsuRANCE Com’R.* 


FORM AND REQUISITES OF POLICY. 


An industrial policy provided that one-half of the insurance should be 
payable if death should occur within six months from the date of the 
policy, but that, in the event of the death of the insured from accident 
within six months from date, the full amount should be paid. Held, 
that the policy did not provide for accident insurance, and hence was 
not invalid, under St. 1907, c. 576, § 34, whereby accident insurance 
must be written in a separate and distinct policy. 


(For other cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. Dig. 
§ 133-) 


Case reserved from Supreme Judicial Court, Suffolk County. 

Petition by the Metropolitan Life Insurance Company to re- 
view a decision of Frank H. Hardison, as Insurance Commis- 
sioner, that a certain form of policy presented for his approval 
under St. 1907, c. 576, § 75, did not comply with the requirements 
of the law. Form held not illegal. 


Guy W. Cox, for Petitioner. 
DANA MALONE, Atty. Gen., and F. B. GrEENHALGE, Asst. Atty. 
Gen., for Respondent. 


* Decision rendered, Mar. 8,.1911. 94 N. E. Rep. 477. 
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Know ton, C. J. 

The petitioner brings its petition for a review of the decision of 
the Insurance Commissioner that a certain form of policy pre- 
sented for his approval, under St. 1907, c. 576, § 75, does not com- 
ply with the requirements of the law of this commonwealth. 
‘The petitioner is a foreign insurance company, having a capital 
stock of $2,000,000, with a very large surplus, and it is engaged 
chiefly in the business of industrial insurance; that is, the is- 
suing of nonparticipating policies of less than $500 each, with 
a fixed premium payable in small installments at short intervals, 
usually weekly. The form of policy proposed for use in this 
commonwealth is the same that it uses in all other states, and it 
contains, on the first page, after a statement of the amount of 
the policy, this provision: “One-half only of the above sum 
payable if death occur within six calendar months from date, and 
the full amount if death occur thereafter.”” On the third page is 
this provision: “Accidental Death. In the event of the death 
of the insured from accident within six calendar months from the 
date of this policy, the full amount of insurance named in the 
first schedule will be paid, subject to the policy conditions.” 

Under St. 1907, c. 576, § 34, contracts of insurance for each 
of the classes specified in section 32 shall be in separate and dis- 
tinct policies. The question is whether the provision in the 
policy, which.excepts death from accident within six months from 
the broader provision that limits the payment to one-half the 
amount of the policy if death occurs within six calendar months, 
makes this accident insurance, within the fifth clause of sec- 
tion 32. 

An ordinary life insurance policy includes the occurrence of 
death by accident as one of the conditions which call for a pay- 
ment by the company, as well as death from any other cause, 
and ordinary accident policies include injuries by accident caus- 
ing death, and to that extent they provide insurance of life. Yet 
neither of these two classes of policies is, for that reason, brought 
within the other class also. 

It is agreed that, in all policies of this company issued from 
November 17, 1879, to September 15, 1887, there was a limita- 
tion as follows: “In the event of death within the first three 
months, nothing is to be paid. One third only of the above sum 
payable, if death occur after three months and within six months ; 
two-thirds if death occur after six months and within one year, 
and in the event of death from any pulmonary disease within a 
year, one-half of the foregoing amounts.” In policies issued be- 
tween September 15, 1887, and January 6, 1896, the limitation 
was that no benefit was to be paid if death occurred within three 
months, one-fourth of the stated amount to be paid if death oc- 
curred after three months and within six months, and one-half 
to be paid if death occurred after six months and within one 
year. In policies issued from January 6, 1896, to January 7, 1897, 
the limitation was one-quarter of the stated amount of insurance 
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to be paid if death occur within six months, and one-half to be 
paid if death occurred after six months and within one year. 

The limitation in policies issued from January 7, 1907, to the 
time when the form of policy in question was filed was one-half 
of the stated amount of insurance to be paid if death occurred 
within six months, and the whole amount to be paid if death oc- 
curred any time after six months. The reasons for these restric- 
tions and limitations were and are twofold, namely, to keep out 
fraudulent risks, and at the same time to keep the expense of 
investigations duly proportional to the amount of insurance, and 
to keep the amount of insurance paid always within a reasonable 
proportion to the premiums collected, in view of the fact that 
only one week’s premium is paid in advance, whereas in ordi- 
nary insurance a year’s premium in advance is always due. 

It is obvious that the danger of fraudulent risks in insurance of 
this kind is greater than in some other kinds of life insurance, 
and doubtless there were good reasons of policy for prescribing 
these limitations. On the other hand, there seems to be a good 
reason for excepting from the limitations cases of death by acci- 
dent within six months. These provisions. and methods seem 
to be properly incidental to the business of life insurance in deal- 
ing with risks of this kind. Looking to the advancement of the 
business, and at the same time to a partial protection of the com- 
pany from fraud, the company seems to have been justified in 
making this distinction between deaths from different causes. 
In issuing policies of this kind, the company is not doing a busi- 
ness of insurance against accident, except as all life insurance 
which includes death by accident is to that extent insurance 
against accident. It is not the giving of direct, affirmative bene- 
fits of a special kind on account of the accident. It is simply the 
exception of this class of cases from a limitation upon the ordi- 
nary rights of an insured person, which limitation was established 
for the prevention of fraud of a kind that has no relation to 
deaths by accident. In these particulars the case is very different 
from A®tna Life Ins. Co. vs. Hardison, 199 Mass. 181, 85 N. E. 
407. The provision is as if the limitation upon payments for 
deaths occurring within six months were expressed as applying 
to such deaths occurring from causes other than accident. 

The taxation of this company is under R. L. c. 14, § 28, and 
St. 1909, c. 490, pt. 3, § 30; that is, the company pays a per- 
centage on the premiums collected and is not taxed on its re- 
serve. No reserve is maintained on account of the exemption of 
this class of policies from the general provision as to deaths 
within six months, and no premium is charged on account of it. 
If the risk of such death were dealt with by itself, it would call 
for a slight addition to the premium, and for a reserve. But it 
is treated as a part of the general scheme of life insurance which 
calls for no separate computations. 

We are of opinion that insurance in this form under the circum- 
stances shown in this ¢ase, is not accident insurance within the 





904 Insurance Law Journal Vol. 40. [ May, 1911. 


fifth clause of St. 1897, c. 576, § 32, and that the delivery of 
policies of insurance within this commonwealth in this form is 
not prohibited by law. 

So ordered. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The real distinction in this case is between a contract whose 
liability depends on death from any cause, in which death from acci- 
dent is a mere incidental feature permitted in an unessential way to 
somewhat modify the terms of settlement because of the assumed 
advantages of a satisfactory settlement being easier arrived at and 
a policy whose liability depends on whether the cause of death is acci- 
dental. Had the policy contracted for a permanently increased amount 
in case of death by accident, thus creating a substantial increase of 
liability, the situation would have been different. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


WALKER 
US. 


JOHN HANCOCK MUT. LIFE INS. CO.* 


INSURANCE AGENTS—DISCHARGE—GROUNDS. 


An agent to solicit life insurance and collect premiums refused to permit 
an inspector of his company to do what was necessary for an ideal 
inspection. Held, that such refusal was sufficient cause for his dis- 
charge. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


INSURANCE AGENTS—DISCHARGE—GROUNDS. 


An agent to solicit life insurance and collect premiums was forbidden to 
collect by mail by a rule adopted after he entered upon the employ- 
ment, of which he had notice. Held, that a violation of this rule by 
him justified his discharge. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


LIFE INSURANCE—INSURANCE AGENTS—COMPENSATION. 


An agent for a life insurance company was under his agreement entitled 
to “20 per cent. on collections and nine times the first premium for 
writing it.’ After he had written many policies, he was discharged 
for cause. Held, that he was not entitled to damages because the 
company prevented him from collecting premiums that became due 
after his discharge. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


Error to Supreme Court. 
Action by Louis C. Walker against the John Hancock Mutual 


* Decision rendered, Mar. 6, 1911. 79 Atl. Rep. 354. 
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Life Insurance Company. Judgment of nonsuit, and plaintiff 
brings error. Affirmed. 
See, also, 75 N. J. Law, 281, 68 Atl. 113. 


RiKER & Riker, for Plaintiff in Error. 
McCarter & ENGuIsH, for Defendant in Error. 


SwayzE, J. 

The plaintiff was employed by the defendant in 1885 as an 
agent to solicit policies of life insurance. His own account of 
the contract which was an oral one, is that he agreed to go to 
work for the company upon condition that he was allowed to 
retain his “debit” as long as he could collect it, and as long as he 
was healthy and able to work. The debit was the amount of 
premiums on policies which the plaintiff was entitled to collect. 
His compensation was to be 20 per cent on collections and nine 
times the first premium for writing the policies. Since the 
plaintiff was nonsuited, we must accept his statement of the 
contract as true. He continued to work under the contract for 
19 years and wrote many policies so that his debit increased to 
a considerable sum per week on which he was entitled to 20 per 
cent on collection of the premiums. In 1904 the defendant un- 
dertook to make an inspection of his work. This consisted in 
the inspector going with the plaintiff on his rounds to collect 
premiums and checking up the books that the policyholders held 
in which their receipts were entered with the accounts rendered 
by the plaintiff. The plaintiff now claims that he was informed 
that the only object was to ascertain the addresses of the policy- 
holders, but he admits that he knew from his own experience 
that in fact an inspection was in progress. The inspection con- 
tinued for about two weeks without objection on plaintiff’s 
part, and was about nine-tenths completed when a ccntroversy 
arose. The inspector insisted on going over some of the ground 
again and the plaintiff refused to permit it, and was thereupon 
discharged. He admitted in his testimony that to make an ideal 
inspection it was necessary to do as the inspector wished. At 
the trial the defendant alleged as an additional justification for 
the discharge the fact that the plaintiff had received premiums 
by mail from policyholders contrary to a rule of the company 
adopted after the contract between plaintiff and defendant had 
been entered upon. The fact is conceded, and the claim of the 
plaintiff is, that the defendant had no right to adopt such a rule 
since it altered the contract. 

It is elementary that a principal has the power to revoke his 
agent’s authority at any time except where it is expressly made 
irrevocable or where it is coupled with an interest, or given for 
a valuable consideration or as part of a security. A distinction 
must be made, however, between the principal’s power to 
terminate the authority of the agent to act for him and bind to 
third persons and the right of the principal to terminate the rela- 
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tion without liability to the agent. As between the principal and 
agent, the right depends on the terms of the contract, and, if 
the agent is discharged in violation of those terms, he has a 
right of action for the wrongful discharge. In this respect the 
contract and the rights thereunder are analogous to the ordinary 
contract between master and servant. In every contract of 
service, certain terms are implied. [Illustration of terms im- 
plied in a contract of agency are to be found in the notes in 31 
Cyc. 1301, 1302. In every contract of service, it is implied that 
the employee shall obey the lawful orders of the master, at least 
so far as they are reasonable, and not merely arbitrary or capri- 
cious. Larkin vs. Hecksher, 51 N. J. Law, 133, 16 Atl. 703, 3 
L. R. A. 137. In Lehigh Valley R. R. vs. Snyder, 56 N. J. Law, 
326, 28 Atl. 376, the obligation to obey reasonable regulations 
was an express term of the contract. The question usually 
arises in cases between master and servant because the nature of 
that relation more frequently gives occasion for specific com- 
mands of the master, but the obligation of the agent to pursue 
his authority is essentially of the same character, and is cou- 
pled with the duty to obey instructions. Evans on Principal and 
Agent, § 253. Another well-recognized duty of an agent is the 
duty to account for money of his principal received by him. 
This involves the right of the principal to assure himself that 
the accounts are proper and correct. Measures taken in good 
faith by the principal to secure a proper accounting and to as- 
sure himself of its propriety are therefore not in violation of 
the contract, although they may not be within its express terms. 
We see no reason to doubt that what the defendant required in 
this case was required in good faith, and was reasonably neces- 
sary to the proper conduct of its business. The amount of the 
plaintiff’s debit for which he was accountable was $261. This 
represented the total of premiums on some 2,500 policies which 
it required two weeks to collect. The plaintiff admits that 
to make an ideal inspection, it would be necessary to do just what 
the defendant’s inspector asked to do. The plaintiff did not 
object to an inspection, for he permitted it without objection for 
two weeks. He drew the line, however, at an ideal inspection. 
We think it was for the company to determine how thorough 
an inspection it should make. It was entitled in behalf of its 
policyholders to be thoroughly satisfied of the correctness of 
the plaintiff’s accounts. When the plaintiff refused to permit a 
thorough or ideal inspection, the defendant was justified in dis- 
charging him. 

He concedes, also, that he violated the rule of the company 
forbidding him to collect premiums by mail. We think the 
method of collection also was a matter to be determined by the 
company in the exercise of its right to control the conduct of its 
own business. Since this rule was adopted after he entered the 
company’s employ, he was entitled to notice of it, but that he had. 
His violation of this rule also justified his discharge. 
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The fact that his discharge was justified does not, however, 
determine his right to maintain this suit. That depends upon 
the proper construction of the contract. Willcox & Gibbs Sew- 
ing Machine Co. vs. Ewing, 141 U. S. 627, 12 Sup. Ct. 94, 35 
L. Ed. 882. If his right to receive 20 per cent on the collections 
was a part of his compensation for securing the business and 
writing the policy, the company could not deprive him of that 
compensation which he had already earned by preventing him 
from collecting the future premiums. Sifice upon this writ of 
error there can be no dispute about the terms of the contract, 
the construction is for the court. He says he was to get 20 per 
cent on collections and nine times the first premium for writing 
it. A natural construction is that the payment for securing the 
business—“for writing it”—-was to be nine times the first pre- 
mium, and that the 20 per cent was for services in collecting 
future premiums. In view of the small size of the premiums, 
this is not unreasonable. For a policy on which the premium 
was 10 cents, he would receive go cents for writing it, and 2 
cents for the collection of each premium after the first. We find 
nothing in the contract to lead us to believe that the 20 per cent 
commission was a part of the compensation for writing the 
policy. The plaintiff did not, in fact, collect the premiums that 
became due after his discharge, and the only remaining ques- 
tion is whether he is entitled to damages because he was deprived 
of the chance to earn his commission. Since that was pay for 
future services, the plaintiff’s right depends on whether his 
discharge was rightful or wrongful. The authorities so hold. 
Perhaps the best considered case on the immediate question is 
Pheenix Mutual Ins. Co. vs. Holloway, 51 Conn. 310, 50 Am. 
Rep. 21 (1883). Holloway was a general agent who had been 
discharged for a shortage in his accounts. The contract gave 
him a right to renewal commissions, and he claimed that this 
right continued notwithstanding his discharge. The contract 
provided for two ways of terminating the agency and two ways 
only: One was a sale of the agency by Holloway and the 
other was his death, in which latter case his representatives were 
to have the equitable value of the agency. The court held that 
it was an implied term of the contract that the company would 
not wantonly deprive him of the agency, and that a removal 
without cause would have entitled him to recoup damages to the 
amount of the equitable value of his agency. Since, however, 
he had been rightfully discharged, it was decided that he was 
not entitled to the renewal premiums. The language is worth 
quoting: “What are the consequences of such a removal from 
office? Nothing, say the defendants, except the mere right to 
obtain new insurance and issue new policies. As to all existing 
business and all renewals of existing policies, the agent takes 
the benefits of a continuance in office without any of its obliga- 
tions, responsibility, or labor. Such a doctrine we believe has 
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no support in good reason or good law.” With reference to Hol- 
loway’s contention that he had a vested property interest in the 
commissions on future premiums, the court said: ‘Whatever 
right Holloway had was under his contract, but, when that 
ceased to operate through his own misconduct, there was no 
longer any foundation for his future right to rest upon. We 
do not mean to say that the right to the commissions must always 
depend on the right to collect the premiums. It is posible that 
the two things should ¢have an independent existence, as where 
an agent is removed without fault on his part or for only a 
slight fault; but, where he is guilty of such misconduct as this 
case discloses, he deprives himself of the right to set up his 
broken contract as a continuing one for his own benefit.” A 
similar view was taken by the Supreme Court of Minnesota. 
Jacobson vs. Connecticut Mutual Life Ins. Co., 61 Minn. 330, 
63 N. W. 740 (1895). The present worth of the agent’s renewal 
commissions in that case was more than $11,000, but as it was 
not simply part of his pay for securing the insurance, but com- 
pensation for other services also in the prosecution and pres- 
ervation of the company’s business and as he was discharged 
for cause, it was held that he was entitled to nothing for the 
renewals. The court said the case seemed a hard one, but the 
plaintiff took the chances of his contract as he made it. 

The North Carolina court has sustained the same view. In- 
surance Co. vs. Williams, 91 N. C. 70, 49 Am. Rep. 637. In 
Mississippi it has been held under similar circumstances that 
the death of the agent terminates the contract, and his executor 
cannot recover the value of the renewal commissions. Mills 
vs. Union Central Life Ins. Co., 77 Miss. 327, 28 South, 954, 
78 Am. St. Rep. 522 (1899). 

The same result is reached in the cases where the contract 
gives an express right to terminate it. Mutual Benefit Life Ins. 
Co. vs. Charles, 17 Fed. Cas. 1073 (1875) ; Ballard vs. Travelers’ 
Ins. Co., 119 N. C. 187, 25 S. E. 956 (1896) ; King vs. Raleigh, 
100 Mo. App. 1, 70 S. W. 251. In A%tna Life Insurance Co. vs. 
Nexsen, 84 Ind. 347, 43 Am. Rep. 91, the complaint averred that 
the agent was dismissed without cause. The court said: 
“Whether if rightfully dismissed he was entitled to commissions 
upon renewal premiums is a question we need not, and do not, 
decide.” In a later case the same court denied the agent re- 
newal commissions, although his contract gave him renewal 
commissions for five years on each policy in case the contract 
should be terminated by either party. The agent upon a settle- 
ment was found indebted to the company, the amount was de- 
termined, and he was retained in their service for a year there- 
after and then discharged. Frankel vs. Michigan Mutual Life 
Ins. Co., 158 Ind 304, 62 N. E. 703 (1902). 

The New York courts in an early case took a different view. 
Hercules Mutual Life Assurance Society vs. Brinker, 77 N. Y. 
435 (1879). The authority of that case is weakened by the fact 
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that three out of seven judges, including Folger, Andrews, and 
Earl, dissented, and upon the original hearing there was no pre- 
vailing opinion. Hale vs. Brooklyn Life Insurance Co., 120 N. 
Y. 294, 24 N. E. 317, supports this view. 

In Stagg vs. Connecticut Mutual Life Insurance Co., 10 Wall, 
589, 19 L. Ed. 1038, the agent was denied commissions on re- 
newals where the contract allowed 10 per cent on the first 
premium and 5 per cent on all subsequent renewal premiums 
so long as the agent continued with the company. In Partridge 
vs. Phoenix Ins. Co., 15 Wall. 573, 21 L. Ed. 229, evidence of 
a custom to pay commissions on renewal premiums paid after 
the agent’s discharge on account of policies issued through his 
agency was excluded. Indirectly this case negatives the idea of 
any property right in such renewals. Wells vs. National Life 
Ass’n 99 Fed. 222, 39 C. C. A. 476, 53 L. R. A. 33, was a case 
of wrongful discharge. 

The great weight of authority is against the right of the agent 
to commissions on renewal premiums paid after he has been 
rightly discharged. The cases where there was an express right 
to terminate the agency are in point, since such an express right 
can be no stronger than the legal right arising out of the legal 
relations of the parties implied by the law. The result is in ac- 
cordance with sound principles, since, if the discharge is right- 
ful, it must arise out of the agent’s fault, and he ought not to re- 
tain the benefit of a contract which he has himself broken. 

We think the learned trial judge rightly ordered a nonsuit, 
and the judgment is affirmed, with costs. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The opinion is a very clear statement of the relations between 
principal and agent as regards the termination of the contract. Un- 
less coupled with an interest, or the authority is necessary to effectu- 
ate security, it may be revoked, or the agent may himself renounce it. 
An interest in the mere proceeds of the agency arising as compensa- 
tion for executing the power does not render it irrevocable. There 
must be an interest in the thing itself. The power and the estate 
must be united in the agent. Even the granting of an “irrevocable” 
power does not necessarily make it such. See Ewell’s Evans on 
Agency, p. 110 et seq., and cases there cited. Failure to understand 
this distinction has been the cause of frequent litigations in connec- 
tion with the termination of agency contracts. The agent’s remedy in 
case of wrongful termination is for damages. The obligation to obey 
the reasonable instructions of the principal and to account to the lat- 
ter arises out of the nature of the contract itself, and such require- 
ments may vary from those existing at the inception of the agency 
provided they are not inconsistent with the specific terms of the 
agreement between the parties. See Ewell’s Evans on Agency, p. 292 
et seq. 
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SUPREME COURT OF NEBRASKA. 


RYE 
US. 
NEW YORK LIFE INS. CO. (No. 16,331.)* 


CONTRACTS—CONSTRUCTION. 


Where there is no uncertainty as to the meaning of an insurance contract, 
and the same is legal and not against public policy, it will be en- 
forced as made. 


(For other cases, see Insurance, Dec. Dig. § 146.) 


LIFE INSURANCE—RIGHT TO EXTENDED INSURANCE. 


Terms of the life insurance contract in question stated in the opinion, 
and held that the assured having borrowed from the company the 
full amount of reserve accredited to the policy shortly before his 
death, there was no fund in the hands of the company to pay for 
continued insurance, and the assured having failed to pay his annual 
premium when due, and for more than 30 days thereafter, the policy 
could not be enforced. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


LIFE INSURANCE—FORFEITURE FOR NONPAYMENT OF 
PREMIUMS— NECESSITY FOR NOTICE TO POLICY- 
HOLDER. 


“Insurance business transacted in this state by a New York insurance com- 
pany without any provision that the New York laws shall govern is 
not subject to the provisions of the New York statute requiring a 
notice to be mailed to the policyholder in that state as a condition 
of forfeiture for nonpayment of premiums.” McElroy vs. Metro- 


politan Ins. Co., 84 Neb. 866, 122 N. W. 27, 23 L. R. A. (N. S.) 968. 
(For other cases, see Insurance, Cent. Dig. § 894; Dec. Dig. § 351.) 


Appeal from District Court, Sheridan County; Westover, 
Judge. 

Action by Lucy Belle Rye against the New York Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


James H. McIntosu and ALBERT W. Cries, for Appellant. 
A. M. Morrissey and ALLEN G. FIsuer, for Appellee. 


BaRNEs, J. 
Action by the beneficiary named in a life insurance policy to 
recover the sum named therein on account of the death of the 
assured. At the close of the evidence the district court directed 
the jury to return a verdict for the plaintiff, which was done. 
Judgment was rendered upon the verdict. The defendant ex- 
cepted and has brought the case here by appeal. 


* Decision rendered, Mar. 16, 1911. 130 N. W. Rep. 434. Syllabus by 
the Court. 
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Plaintiff contended at the hearing that this court has no juris- 
diction to consider the errors complained of because the record 
does not contain a true transcript of the pleadings on which the 
cause was tried in the district court. 

It appears that in the plaintiff’s petition the date of the policy in 
question was alleged as of June 13, 1898. This was clearly a 
clerical or typographical error, as we shall presently see. When 
the defendant prepared its answer, that mistake was not noticed, 
and, following certain denials, it was stated therein: “It is true 
that on the 13th day of June, 1898, the defendant insured the life 
of said Henry H. Rye for the benefit of the plaintiff, and the 
defendant alleges that said insurance was evidenced by policy No. 
958680, and that the consideration therefor was the sum of $290.- 
70, the receipt of which was acknowledged by the terms of said 
policy, and the payment of a like sum on the 13th day of June in 
every year during the continuance of said policy until 20 full 
years’ premiums should be paid.” When the transcript was filed 
in this court, it showed the date of the policy as June 13, 1899, 
insead of June 13, 1898. Such proceedings were subsequently had 
that the defendant was permitted to file a corrected transcript, 
which it has done, and therefore we proceed to determine the 
appeal upon its merits. 

Plaintiff’s next contention is that the defendant’s assignments 
of error should not be considered because her action is based on a 
policy issued to the assured June 13 1808, and not on the one con- 
tained in the bill of exceptions. In the face of the record this 
contention is absurd, and if it were true the judgment would have 
to be reversed, for the plaintiff produced no evidence showing, or 
tending to show, that the defendant ever issued any other policy 
on the life of the assured than the one contained in the record, 
That policy is numbered 958680, and is shown by competent proof 
to be the only policy which he ever obtained from the defendant 
company. The record contains no evidence of the terms or con- 
ditions of any other policy, and we therefore conclude, as a 
matter of fact, that this action and the defense thereto are both 
based upon policy numbered 958680, and none other. 

This brings us to the consideration of the defendant’s con- 
tention that the district court erred in directing the jury to return 
a verdict for the plaintiff. It appears that on the 13th day of 
June, 1899, the defendant insured the life of Henry H. Rye, 
who was the plaintiff's former husband, by the policy contained 
in the record, and that plaintiff was named therein as his benefi- 
ciary ; that the annual premiums which the assured agreed to pay 
fell due on the 13th of June each succeeding year thereafter to 
and including the year 1919; that the assured paid the annual 
premiums thereon to and including the one which fell due on the 
13th day of June, 1905. This continued the policy in force to 
the 13th day of June, 1906, and for an additional 30 days there- 
after, as provided by the terms of that instrument. It further 
appears, without question, that in the month of January, 1906, 
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plaintiff and the assured borrowed of the defendant the entire 
amount of the reserve which had accrued and would accrue 
thereon up to the time of the payment of the next annual pre- 
mium; that when that payment became due the assured failed, 
refused, and neglected to pay the same at that time or within 30 
days thereafter; that while in default of such payment, and on 
the 15th day of July, 1906, the assured was fatally injured; and 
that he died on the 25th day of that month. The policy in ques- 
tion provides that: “If any premium or interest is not duly paid, 
and if there is any indebtedness to the company, this policy will 
be indorsed for such amount of paid-up insurance as any excess 
of the reserve held by the company over such indebtedness will 
purchase according to the company’s present published table of 
single premiums, upon written request therefor within six months 
from the date to which premiums were duly paid. Such paid-up 
insurance shall be payable either if the insured shall die before 
the termination of the endowment period or if the insured shall 
then be living; or if no such request is made an insurance equal 
to the net amount that would at that time be payable under this 
policy as a death claim will automatically continue for as long a 
period of time as any excess of the reserve held by the company 
over such indebtedness will pay for as a single premium for term 
insurance, according to the company’s present published rates, 
and no longer; but, if such excess of reserve, applied as a single 
premium for term insurance, be more than sufficient to continue 
the insurance to the end of the endowment period and if the in- 
sured survives that period, the remainder shall be paid in cash at 
the end of said period.” 

It is conceded that the plaintiff and the assured, in January, 
1906, borrowed of the defendant the entire amount of the re- 
serve accredited to their policy, and therefore when their default 
occurred, and their policy lapsed for nonpayment of premiums, 
there was no reserve fund in excess of their indebtedness with 
which to purchase additional insurance of any kind or continue 
the policy in force. 

It is claimed however that at the death of the assured there 
was a surplus or profit, to the credit of the policy, which con- 
tinued it in force, and therefore the plaintiff was entitled to a 
judgment for the full amount named therein. The policy pro- 
vides in express terms: “If the insured is living on the thirteenth 
day of June nineteen hundred and nineteen, which is the end 
of the twenty year accumulation period of this policy, and if the 
premiums have been duly paid to that date and not otherwise, 
the company will apportion to the insured his share of the ac- 
cumulated profits.” It appears that no surplus or profits could 
be ascertained or credited to this policy until the date of its ma- 
turity, which is the 13th day of June, 1919. Therefore plaintiff’s 
claim to additional insurance upon this ground must fail. 

Finally it is plaintiff’s contention that there could be no for- 
feiture of the policy until after notice of the company’s intention 
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to forfeit the same, and to support that contention a certified 
copy of the laws of the state of New York passed in the year 
1892, providing for such notice, was offered in evidence. The 
defendant, however, introduced in evidence that law as amended 
in 1898, which provides that such notice shall only apply to poli- 
cies issued to persons residing in that state. The policy contains 
no provision requiring such notice but by its terms is automatically 
forfeited for nonpayment of premiums. The law invoked by the 
plaintiff having no extraterritorial force, this contention cannot 
be sustained. McElroy vs. Metropolitan Ins. Co., 84 Neb. 866, 
122 N. W. 27, 23 L. R. A. (N. S.) 968. 

It seems clear from the record that the policy lapsed on the 
13th day of June, 1906, for the nonpayment of premiums; that 
when it lapsed there was an indebtedness to the company of $1,- 
365; that the insurance benefits provided for in case of lapse 
were paid up or automatically continued insurance for such 
amount or time as the excess of the reserye at the time of the 
lapse over the indebtedness would purchase. The reserve at the 
time of lapse was $1,365, and precisely equaled the indebtedness 
of the assured to the company at that time. It appears from the 
record and the evidence, as it stood at the end of the trial, that 
there was no insurance on the life of the assured at the time of 
his death, and therefore the the trial court erred in instructing 
the jury to return a verdict for the plaintiff. Where there is no 
uncertainty as to the meaning of an insurance contract, and the 
same is legal and not against public policy, it must be enforced 
as made. Imperial Fire Ins. Co. vs. Coos County, 151 U. S. 452, 
14 Sup Ct. 379, 38 L. Ed. 231; Swarts vs. Siegel, 117 Fed. 13, 
54 C. C. A. 399; Dwight vs. Germania Life Ins. Co., 103 N. Y. 
341, 8 N. E. 654, 57 Am. Rep. 729. 

For the foregoing reasons, the judgment of the district court 
is reversed, and the cause is remanded for further proceedings. 

Reversed and remanded. 
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SUPREME COURT OF PENNSYLVANIA. 


ANCIENT ORDER OF UNITED WORKMEN 
US. 
MOONEY.* 


LIFE INSURANCE— DISAPPEARANCE OF INSURED — PRE- 
SUMPTION OF DEATH—PAYMENT OF BENEFITS —RE- 
COVERY ON BOND. 

Where a member of a mutual benefit association disappeared and was un- 
heard of for seven years, and the association, on the presumption 
of his death, paid the death benefits to the beneficiary, taking from 
her a bond conditioned for repayment of the money if insured should 
return alive, and insured returned after the death of the beneficiary 
and died shortly thereafter, the association could recover on the bond 
against the beneficiary’s executrix for the full amount of the benefit 
paid, with interest from date of payment. 


(For other cases, see Insurance, Dec. Dig. § 798.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS. 


Where the by-laws of a mutual benefit association provided that death 
benefits should go to the member’s widow, or, in case of her death 
before the member, to the children, and the widow received the death 
benefits on the presumption of her husband’s death after his absence 
for seven years, giving bond to repay such benefits if he should re- 
turn alive, and the member returns after the wife’s death and dies 
shortly afterwards, the wife’s right to the benefits ceased upon her 
death and vested in the children. 


(For other cases, see Insurance, Dec. Dig. § 796.) 


Appeal from Court of Common Pleas, Allegheny County. 

Action by the Grand Lodge of the Jurisdiction of Pennsyl- 
vania, Ancient Order of United Workmen, against Anna 
Mooney, executrix of Ellen Mooney. Judgment for plaintiff, 
and both parties appeal. Reversed and rendered. 


Argued before Fell, C. J., and Mestrezat, Potter, Elkin, and 
Stewart, JJ. 


Warp BonsaLL and Cuartes A. Potu, for Mooney. 


R. A. BALPH and JAMEs BaLpu, for Ancient Order of United 
W orkmen. 


Porter, J. 
John Mooney was a member of the Ancient Order of United 
Workmen, a beneficial society, and as such he held a benefit cer- 
tificate in the sum of $2,000, payable at his death to his wife, 
Ellen Mooney. He disappeared and was not heard from for 
more than seven years, and the presumption of his death there- 
fore arose. The wife demanded payment of the benefit certifi- 


* Decision rendered, Jan. 3, 1911. 79 Atl. Rep. 233. 


/ 
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cate and the plaintiff society made payment, but at the same time 
took from Ellen Mooney a bond to insure the return of the 
2,000 so paid, in case it should be found that the said John 
Mooney was alive, and to indemnify and save harmless the plain- 
tiff by reason of the said payment. Ellen Mooney received the 
payment and gave the bond in 1902, and died in 1905. In April, 
1906, his children learned that John Mooney was alive, and in the 
following month he returned to Pittsburg, where he died soon 
afterwards. The beneficial society then brought this suit to re- 
cover upon the bond given by Ellen Mooney. Upon the trial the 
court below refused to charge as requested by counsel for de- 
fendant, that the bond was without consideration. He also re- 
fused the instruction requested in behalf of plaintiff, that it was 
entitled to the full amount of the money paid to Mrs. Mooney, 
with interest thereon. The jury were then instructed that the 
right of plaintiff to recover was limited to the amount of the 
assessments on the benefit certificate up to the time of John 
Mooney’s death, with interest thereon; to interest upon the sum 
of $2,000 paid to Ellen Mooney, from the time of such payment 
to the date of John Mooney’s death; and to interest on these 
sums from the date of John Mooney’s death to the date of the 
trial. In accordance with these instructions, the jury rendered 
a verdict in favor of plaintiff for $1,011.81. From the judgment 
entered thereon, both parties have appealed, and the appeals have 
been argued together. 

The questions raised are whether any recovery can be had 
upon the bond, and, if so, what amount. 

We cannot agree with the conclusions of the trial judge that 
the bond was given under a mistake of fact. It is evident that 
when the bond was given, both parties acted upon the theory 
that John Mooney might be alive, and to provide against the con- 
sequences of that contingency, the bond was required, and was 
given. We think this case comes within the principle announced 
by Mr. Justice Gibson, in Perkins vs. Gay, 3 Serg. & R. 327, 331 
(8 Am. Dec. 653), when he said: “Where the parties treat upon 
the basis that the fact which is the subject of the agreement is 
doubtful, and the consequent risk each is to encounter is taken 
into consideration in the stipulations assented to, the contract 
will be valid, notwithstanding any mistake of one of the parties, 
provided there be no concealment or unfair dealing by the op- 
posite party that would affect any other contract. Every wager, 
as well as every policy of insurance, and every compromise of a 
doubtful right, depends on this principle. * * * If there be no 
intention of fraud, no unfair dealing, and neither party has more 
knowledge of the fact misconceived than the other had, the con- 
tract will bind.” And in Ashcom vs. Smith, 2 Pen. & W. 211 
(21 Am. Dec. 437), it was said: “Equity will indeed relieve 
against a plain mistake, as well as against misrepresentation and 
fraud. But can mistake be alleged in a matter which was con- 
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sidered as doubtful, and treated accordingly? Where each of the 
parties is content to take the risk of its turning out in a particular 
way, chancery will certainly not relieve against the event.” In 
Logan vs. Mathews, 6 Pa. 417, Mr. Justice Coulter makes the 
statement (page 421) that: “The compromise of a doubtful right 
or liability has always been held to be a good consideration for a 
promise.” And in Bispham on Equity (8th Ed. [1909] ) § 191, it 
is said, “Still less can a chancellor grant redress in a case where 
a party finds that his motives for entering into a contract were 
mistaken or his expectations unfounded. This is especially the 
case where the means of information are equally open to both 
parties, or the subject-matter of the agreement is of a doubtful 
character.” 

In the case at bar the fact that John Mooney had been absent 
and not heard from for more than seven years raised a pre- 
sumption of his death. But it was a rebuttable presumption. 
“The presumption of death arising from absence, etc., stands as 
competent proof of death only until it is successfully rebutted by 
competent and satisfactory evidence.”” Thomas vs. Thomas, 124 
Pa. 655, 17 Atl. 183. On the theory, therefore, that the actual 
death of John Mooney was a doubtful matter the agreement in 
question was based, and the contract was entered into by which 
the amount of the insurance was paid to Ellen Mooney, and the 
bond to indemnify in case John Mooney should prove to be alive 
was given by her. We cannot regard this as a settlement based 
on a mistake of fact. It certainly was not, in so far as Ellen 
Mooney was concerned. We think that the transaction is fairly 
to be regarded as a payment by the society in compromise of what 
at the time was a claim not free from doubt, and that such pay- 
ment under the circumstances was a sufficient consideration for 
the bond. As it turned out, the very thing which was regarded 
by both parties as a possibility came to pass; for John Mooney 
was found to be alive, and under the condition of the bond it then 
became the duty of Ellen Mooney to refund to plaintiff the 
amount of the benefit certificate, being the sum of $2,000. Noth- 
ing else than this would relieve her from the plain obligation of 
the bond. 

Another matter appears upon the record, which shows that the 
view taken by the court below was wrong. Ellen Mooney the 
wife of the insured, was the original beneficiary, and the money 
due upon the benefit certificate was paid to her as such, and she 
gave the bond of indemnity upon which this suit is based. But it 
appears that she died in the year 1905, while the insured was 
still living. He died in the following year, 1906. Under a by-law 
of the society, the interest of the wife as beneficiary ceased with 
her own death; and as the insured designated no other bene- 
ficiary, under the rule of the society, the benefit certificate became 
payable to the children of John Mooney. It therefore follows 
that, if the certificate was in force at the time of the death of 
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John Mooney, neither the wife, Ellen Mooney nor her estate, was 
entitled to receive any part of the benefit. Whatever sum was 
due thereon would have been payable, under the by-law, to other 
beneficiaries, the children of the insured. The judgment of the 
court below would leave a sum in the hands of the executrix of 
the wife, who apparently has no right to it. The rights of the 
children as beneficiaries cannot be determined in this proceeding. 
They are not parties to the present suit and their claims are not 
here involved. We are of opinion that, under the terms of the 
bond, the defendant, as executrix is bound to refund to the plain- 
tiff, with interest thereon, the full amount paid to Ellen Mooney 
under the erroneous presumption of her husband’s death. 

The judgment of the court below is therefore reversed, and it 
is ordered that judgment be entered in favor of the plaintiff in the 
sum of $2,000, with interest thereon from July 8, 1902. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
BRISTOL. 


MONJEAU 
US. 


METROPOLITAN LIFE INS. CO* 


MISREPRESENTATIONS IN APPLICATION —INTENTION — 
QUESTION FOR JURY. 

Where, in an action on a life insurance policy, the insurer claimed that 
insured made a false statement in the application, the question of in- 
sured’s intent to deceive was for the jury, so that an instruction that 
_ statement was false plaintiff could not recover was properly 
refused. 


(For other cases, see Insurance, Cent. Dig. § 1738; Dec. Dig. § 668.) 


LIFE INSURANCE—BURDEN OF PROOF. 


One suing on a life insurance policy as assignee of the beneficiary and 
as administrator of insured has not the burden of showing affirma- 
tively that all statements in the application material to the risk are 
true. 


(For other cases, see Insurance, Cent. Dig. § 1653; Dec. Dig. § 646.) 


LIFE INSURANCE—PROOF OF DEATH. 


Where in an action on a lost life insurance policy, the requirement of 
proofs of death was not fixed, except by copies of the policy and 
application introduced by defendant, the accuracy of which was de- 
nied by plaintiff, and there was some evidence that defendant had 
expressed itself as satisfied with the proofs of death sent to it, the 


* Decision rendered, Feb. 27, 1911. 94 N. E. Rep. 302. 
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court could not rule, as a matter of law, that the proofs of death 
were insufficient. 
(For other cases, see Insurance, Cent. Dig. § 1747; Dec. Dig. § 668.) 


POWERS OF GENERAL SUPERINTENDENT—EVIDENCE. 

The general superintendent of an insurance company in a city may bind 
the company by conversations with the holder of a life policy with 
respect to the sufficiency of proofs of death. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. 
Dig. § 375.) 


Exceptions from Superior Court, Bristol County; Loranus E. 
Hitchcock Judge. 

Consolidated actions by Louis Monjeau against the Metro- 
politan Life Insurance Company. There was a verdict for plain- 
tiff, and defendant brings exceptions. Overruled. 

The court refused the following requested charges for defend- 
ant :-— 

“(1) On the whole evidence the plaintiff is not entitled to re- 
cover. 

“(2) If the mother of the plaintiff died of consumption the 
plaintiff i is not entitled to recover. 

(3) If Olesime Comeau had applied to the John Hancock In- 
surance Company for insurance prior to the application to this 
company, and no policy was issued on said application, then the 
plaintiff is not entitled to recover. 

“(4) If the real party interested in this claim is Louis Mon- 
jeau, and he is not related to or a creditor of Olesime Comeau, 
but he procured this insurance to be taken on her in the hope of 
making money out of it, then the contract is against public policy, 
and the plaintiff cannot recover 

(5) The burden is on the plaintiff to show affirmatively that 
all statements in the application material to the risk were true. 

(6) The burden is on the plaintiff to show affirmatively that 
all conditions in the policy material to the risk and to be per- 
formed by the insured or her representatives have been per- 
formed. 

“(7) The proofs of death are insufficient. 

“(8) If the contract between the insured and the defendant 
was a policy like the one put in evidence by the defendant, then 
the plaintiff is not entitled to recover.” 


J. W. Cummines, C. R. CumMines, and James LitrLe for 
Plaintiff. 
Jennincs, Morton & Brayton, for Defendant. 


HAMMOND, J. 
Originally there were two actions, both brought by the same 
plaintiff, the first as he was assignee of Maximen Comeau, the 
beneficiary, and the second as he was administrator of the estate 
of Olesime Comeau, the person whose life was insured. By the 
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consent of the parties the actions were consolidated, and the 
trial proceeded as if only the second case remained, and in that 
case alone was the verdict rendered. The declaration contained 
four counts of which the first and second were each upon a policy 
of insurance, and the third and fourth were to recover back 
premiums prematurely paid which by reason of the death of 
Olesime never became due. 

At the trial the plaintiff alleged and offered evidence tending 
to show that both policies were lost. He was therefore allowed 
to put in secondary evidence of their contents. He did not 
put in any policy nor any alleged copy, but relied almost entirely 
upon oral evidence as to their provisions. This evidence was 
very meager and manifestly very incomplete, and on the whole 
the case of the plaintiff at the time he rested presented a very 
skeleton-like appearance. The defendant, however, so far as 
disclosed by the record, seemingly confident of the merits of its 
defense, without calling for a ruling of the court upon the suffi- 
ciency of the plaintiff’s evidence, proceeded to put in its own 
evidence. Among other things it put in the original application 
(which was for an insurance of $1,000, upon which the two 
policies of $500 each were issued) and also certain papers 
sworn by witnessses called by the defendant to be true copies 
of the policies. The evidence that these were true copies came 
wholly from the defendant. The plaintiff never conceded that 
they were true, nor that the application was annexed to the 
policies or either of them, but contended to the contrary. The 
case of the plaintiff as it stood when he first rested was in some 
respects strengthened by evidence coming from witnesses called 
by the defendant, especially on cross-examination, and by wit- 
nesses called by him in rebuttal. At the close of the whole evi- 
dence certain requests for rulings were presented by the de- 
fendant of which eight were refused; and the case is before 
us upon the defendant’s exceptions to this refusal and to certain 
rulings as to evidence. No exceptions were taken to the charge. 

We have thus outlined the general course of the trial because 
it must be borne in mind in dealing with the exceptions. The 
course of the plaintiff was somewhat unusual. While he con- 
tended that he was entitled to recover even if the papers intro- 
duced by the defendant as copies of the policies were correct, 
still that was not the only ground upon which he based his right 
to recover. All through the trial he contended that the alleged 
copies were not true copies, and that therefore the radical ques- 
tion, What were the terms of the contracts? was for the jury, 
as well as the question whether the terms as the jury finally 
should find them to be had been complied with by the plaintiff 
or waived by the defendant. This position of the plaintiff is 
clearly set forth in the charge The presiding justice, after say- 
ing in substance that the first question to be determined was, 
“What was the agreement between the parties?” and that it was 
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incumbent upon the plaintiff to prove what the policies con- 
tained, by producing them if in existence and by secondary evi- 
dence if they were lost or destroyed, proceeded as follows: 
“The plaintiff in this case comes in and claims that the policies 
have been issued and that they have been destroyed or lost, and 
he offers evidence consisting in part of statements made by the 
deceased girl, which statements are competent evidence under 
the statutes of this commonwealth, to the effect that she had 
policies of insurance in this company, and other evidence from 
which he claims that he has laid before you sufficient evidence 
from which you can find what the nature of those policies were, 
the amount, and to whom payable, and invokes the general 
propositions of law applicable to insurance policies. Then from 
the other evidence which has been in the case he asks you to 
believe what the policies were. There has been evidence intro- 
duced on behalf of the defendant tending to show what the 
policies were, and there has been put in evidence here what the 
defendant presents as a copy of one of the policies. That is 
evidence before you for your consideration and is evidence to 
be taken into consideration in determining whether the plain- 
tiff has proven what the contract was between these parties.” 
And the same position is maintained in the plaintiff’s brief and 
was stated in the oral argument before us. 

The plaintiff further contended and asked the court to rule 
that the burden of proving that a correct copy of the application 
was annexed to the policy was upon the defendant, and further, 
that “if the jury find that a correct copy of the application was 
not annexed to the policy,” then that part of the defense which 
is “based on the insured’s alleged fraud or misrepresentation 
[must] fail.” It does not appear that the presiding judge made 
any such ruling, but the request shows the position of the plain- 
tiff upon this point. 

The second and third requests were properly refused. Rev. 
Laws, c. 118, § 73, provides that “every policy which contains a 
reference to the application of the insured, either as a part of 
the policy or as having any bearing thereon, must have attached 
thereto a correct copy of the application, and unless so attached 
the same shall not be considered a part of the policy or re- 
ceived in evidence.” The copies of the policies introduced by 
the defendant contained each a reference to the application “as 
a part of this contract” and had annexed to it a copy of the 
application. But, since the question whether the application 
was annexed to the contract was for the jury, the short answer 
to these requests is that they each assume as correct that the 
application was annexed or in other words they each assume 
the existence of a fact upon which the jury were to pass. But 
even if the policies were as the defendant contended and even 
if the application was duly annexed thereto, the statements 
made in the application would not avoid the policy unless they 
were made with actual intent to deceive or unless they increased 
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the risk of loss. Rev. Laws, c. 118, § 21. We are of opinion 
that the question whether the insured made the statement about 
the cause of her mother’s death with intent to deceive, and also 
whether the fact that the mother died of consumption increased 
the risk of loss, were upon the evidence questions for the jury. 
See Barker vs. Metropolitan Ins. Co., 198 Mass. 375, 84 N. E. 
490. Nor could it have been ruled as matter of law that the 
statement as to prior applications was made with intent to de- 
ceive. The jury were instructed that if the statement was made 
and made with intent to deceive, there would be no liability on 
the policies. The defendant did not claim that this misrepresen- 
tation increased the risk of loss. The question of intent in each 
matter was properly left to the jury. Coughlin vs. Metropolitan 
Ins. Co., 189 Mass. 538, 76 N. E. 192; Levie vs. Metropolitan 
Ins. Co., 163 Mass. 117, 39 N. E. 792; Hogan vs. Metropolitan 
Ins. Co., 164 Mass. 448, 41 N. E. 663; Dolan vs. Mutual Re- 
serve Fund Ass’n, 173 Mass. 197, 53 N. E. 398. 

The exception to the refusal to give the fourth ruling re- 
quested is not argued and in view of its nature we regard it as 
waived. 

The fifth request was properly refused. It does not state the 
rule of law now in force in this commonwealth, as the result of 
our statutes. Barker vs. Metropolitan Ins. Co., 198 Mass. 375, 
378, 84 N. E. 490. That case was so recently decided and the 
discussion, though brief, so clear, that it is necessary simply to 
refer to it and the cases therein cited. The present case differs 
materially from the case of Lee vs. Prudential Ins. Co., 203 Mass. 
299, 89 N. E. 529, cited by the defendant. 

The sixth request was given in substance. The jury were 
instructed that it is incumbent upon the plaintiff “to prove that 
so far as [he] was concerned all has been done that is required 
on [his] part * * * to make those policies payable, and it 
must appear affirmatively on [his] behalf * * * that the 
premiums * * * have been paid, that the policy has become 
payable either by the lapse of time when it should become pay- 
able, or by the death of the party insured.” 

The seventh request could not have been given as matier of 
law. It assumes that the copies produced by the defendant cor- 
rectly stated the provisions of the policy as to proof uf loss and 
as to the only way in which there could be a waiver by the de- 
fendant, an assumption the accuracy of which all along was 
denied by the plaintiff. One Marcotte, called by the defendant, 
testified that he lived in New Bedford and was an assistant 
superintendent of the defendant in 1903; that one “Smith was 
superintendent,” and “had charge of all the matters here of the 
company.” One Auger, called by the plaintiff, testified that 
as the attorney for the plaintiff he had called several times upon 
Smith; that the first time he called Smith said “there had been 
some mistake in making out the proofs of claim in Canada, and 
that other blanks had been sent and that he thought in a short 
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while everything would be all right.”” That there were severa! 
talks afterward between himself and Smith on the same sub- 
ject and that “the language of the talk was that everything was 
all right as far as he [Smith] knew.” He further testified that 
other trouble arose, that this trouble was “concerning the lost 
policies ;” that Smith wanted affidavits about the lost policies 
and some were given him; that “there was a third trouble— 
Smith wanted to know where the girl had worked” and “where 
she had lived ;” that the witness “got that information and gave 
it to him;” that subsequently Smith said “he had sent all the 
information on to the company and he presumed everything was 
all right and that we ought to be getting the check very shortly ;” 
that several times after that Smith told him that “we ought to 
receive a check before long;’ and that Smith also said “he 
presumed everything was all right, otherwise the company 
would have notified him about it, that so far as he knew every- 
thing was all right concerning the proofs of death, but they 
wanted this other thing, what became of the policies;” that 
“that was the only thing they wanted at that time.” Smith, al- 
though present at the trial, was not called by the defendant. 
The defendant did not put any proofs of death in evidence nor 
was there any agreement as to the kind of proofs required. The 
requirement of the proofs not being fixed except by the copies, 
the accuracy of which was denied by the plaintiff, and there 
being evidence that the defendant was satisfied with those sent 
to it, it is manifest that the court could not rule as matter of 
law that they were insufficient. 

The eighth request differs from the others. It does not as- 
sume as a fact that the copies produced by the defendant are 
exact, but is applicable only in case the jury should find that to 
be the fact. In considering this request it is to be borne in mind 
that the declaration contained four counts of which, as above 
stated, the first two were upon the policies and the last two were 
to recover back premiums prematurely paid which by reason 
of the death of Olesime before the time for their payment 
never became due. Whoever drew this request seems to have 
lost sight of this fact. If under all the circumstances this re- 
quest could be regarded as applying only to the counts on the 
policies, the refusal of the court to give it, especially in view of 
the provisions of the policies with reference to proofs of loss 
and the waiver of such proofs if insufficient, would have pre- 
sented a serious question; but it cannot be interpreted in that 
way. The language is clear and comprehensive and the pre- 
siding judge was justified in considering it as applicable to the 
whole declaration and every count thereof. It is clear that the 
request in its natural interpretation could not have been given. 

The first request has been reserved as the last to be considered. 
From what has been said as to the course of the trial, especially 
the attitude of the plaintiff as to whether the evidence of the 
defendant with reference to the accuracy of the copies was to 
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be believed, and as to whether the application was annexed to 
the policies, it is evident that upon all the evidence the ques- 
tions what were the terms of the contract, and whether they 
had been so far performed by the plaintiff or waived by the 
defendant as to make a case for the plaintiff, were for the jury. 

During the trial several exceptions were taken to rulings upon 
the admissibility of evidence. In considering these exceptions 
we shall follow the order taken in the defendant’s brief. The 
exception to the exclusion of what Dr. Bouthillier said to Maxi- 
men Comeau cannot be sustained. The jury were told that if 
Olesime had the consumption when the representation was made 
the plaintiff could not recover. The verdict shows that the jury 
found she did not have the consumption at that time. Even if 
the physician had told the father that he thought she had the 
consumption, it was no evidence that she had. It had no bearing 
upon that question at all. It tended only to show that if she 
had that disease the father had been informed of the fact. In- 
asmuch as the jury have found that she did not have the disease, 
the question whether the father thought she had, or represented 
that she had, is rendered immaterial. Whether therefore the 
ruling was erroneous at the time it was made it is unnecessary 
to consider, since the verdict of the jury shows that the defendant 
could have been in no way harmed thereby. 

It is strenuously argued by the defendant that the judge erred 
in admitting the conversations with Smith, the defendant’s agent 
at New Bedford and in submitting to the jury the question of 
waiver of proofs of loss. So far as respects the question of 
waiver it is to be observed that the defendant took no exception to 
the charge, and the short answer to the defendant’s contention 
about waiver might be that it is not properly before us so far as 
arising upon the charge to the jury. But even if in view of the 
seventh and eighth requests for rulings, which have been here- 
inbefore considered, and the charge all taken together, it fairly 
may be contended that the question of waiver is indirectly raised, 
it could not have been ruled that there was no evidence of waiver. 
As we have said in considering the seventh and eighth excep- 
tions, the accuracy of the defendant’s copies was all along denied 
by the plaintiff, and it was a question for the jury what were the 
terms of the lost policies as to proofs of loss, and whether these 
terms were complied with by the plaintiff or waived by the de- 
fendant. The question of Smith’s powers as agent were also 
for the jury, and unless the copies produced by the defendant 
were exact the evidence was ample especially in view of the 
failure of the defendant to call Smith, who was present at the 
trial, to show that the proofs were either satisfactory to the com- 
pany or had been waived. There was evidence that Smith was 
the general superintendent for the defendant in New Bedford, 
and that he was especially acting for the defendant in this matter. 
We think that all conversations with him as such agent were ad- 
missible. 
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Several other rulings as to evidence were taken by the jury. 
They are not argued upon the defendant’s brief. They need no 
further notice except to say that no one of them seems sound. 

Exceptions overruled. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


JOHNSON 
US. 


GRAND LODGE A. O. U. W. OF NEW JERSEY.* 


MUTUAL BENEFIT INSURANCE—FORFEITURES. 

Forfeitures in beneficiary certificates dealing with property rights are 
not favored, and constructions of written instruments of that char- 
acter against such result will be preferred, if the instrument will bear 
it, rather than the adoption of an interpretation giving the opposite 
effect. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 
(Additional Syllabus by Editorial Staff.) 


an ee BENEFIT INSURANCE—SUSPENSION—REINSTATE- 

MENT. 

Under a by-law of a mutual benefit association that for nonpayment of an 
assessment a member shall stand suspended, and authorizing rein- 
statement within three months on condition that all assessments shall 
be paid, that after 30 days a certificate of good health shall be fur- 
nished by the applicant for reinstatement, and that the financier shall 
report to the lodge, at which a vote shall be taken, and if a majority 
of the votes be cast in favor of reinstatement the member shall be 
reinstated, and affirmative vote is necessary only where the applica- 
tion is made after the 30 days default, and where a member is sus- 
pended for nonpayment of an assessment paid within 30 days he was 
entitled to reinstatement as of right, without a vote of the order. 

(For other cases, see Insurance, Cent. Dig. § 1922; Dec. Dig. § 762.) 


Pitney, Ch., and Swayze, Bergen, and Vroom, JJ., dissenting. 


Error to Supreme Court. 

Action by Mary E. Johnson against the Grand Lodge of the 
Ancient Order of United Workmen of New Jersey. Judgment 
for plaintiff (75 Atl. 801), and defendant brings error. Af- 
firmed. 


J. I. Buatr Rertey and Witt1AM A. BarKatow, for Plain- 
tiff in Error. 
McDermorr & Enricut, for Defendant in Error. 


* Decision rendered, Mar. 6, 1911. 79 Atl. Rep. 333. Syllabus by the 
Court. 
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VoorRHEES, J. 

The judgment in this case, recovered by the plaintiff, by direc- 
tion of the court, upon a benefit certificate in which she is named 
as the beneficiary, issued by the defendant, is sought to be re- 
viewed by this writ of error. 

In the year 1888, Austin P. Johnson joined the defendant 
order and received a certificate of membership, whereby he be- 
came “entitled to all the rights and privileges of membership 
* * * and to participate in the beneficiary fund * * * 
to the amount of $2,000, which sum shall at his death be paid 
to Mary E. Johnson, his wife.” The certificate was by its terms 
issued upon the express condition that the member should, in 
every particular while a member of the order, comply with all 
the laws, rules, and requirements thereof. 

On the 1st day of January, 1908, Johnson was in full member- 
ship and good standing in the order, which is a fraternal, charit- 
able, beneficial, and benevolent society, organized for the pro- 
motion and welfare, social and fraternal, of its members and the 
protection of those dependent upon them, and particularly for 
the purpose of creating funds in aid of the members during 
sickness or other disability and pledging the members to the 
payment of a stipulated sum to such beneficiary as a deceased 
member may have designated. The order was during all the time 
of the decedent’s membership an unincorporated association. 

In his application for membership, Johnson agreed that com- 
pliance on his part, with all the laws, regulations, and require- 
ments which are or may be enacted by the order is the express 
condition upon which he was entitled to participate in the fund 
and have and enjoy all other benefits and privileges of the order. 
It seems quite evident that there were two classes of benefits 
contemplated by the avowed objects of the order, which were 
recognized in the application for membership and incorporated 
in the completed contract, represented by the final beneficiary 
certificate. One was a property right, whereby the member was 
allowed to name a person who should receive a specified sum of 
money at his death. The other purposes and objects were those 
mentioned as the avowed ends of the order as above enumerated. 
They were not vested property interests, as was the right to 
share in the fund. Among the by-laws is one which provides 
that each member should be entitled to all the rights, benefits, 
and privileges of the order from the date of receiving the Work- 
man degree, which was evidenced by the certificate “provided 
that, while remaining a member of the order he shall comply 
with all the laws of the order.” Each member was made liable 
for all assessments for the beneficiary fund made after he has 
received the degree. 

The by-laws of the order provided that: “Upon the first legal 
day of every month an assessment shall be levied upon each 
member borne upon the roll at the date at which the assessment 
is made.” “The assessment shall be paid by each member to 
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the financier of his lodge on or before the twenty-eighth day 
of the month in which the assessment is levied and in default 
of such payment and without any action of the lodge or any 
officer, he shall thereafter stand suspended from all the rights, 
benefits and privileges arising from membership in the order, 
until he shall have been reinstated in the manner provided by 
these laws.” 

In January, 1908, an assessment of $4.80 was levied for the 
beneficiary fund which Johnson should have paid on or before 
the 28th of the same month. He did not pay on the due date, but 
on February 12th following, within thirty days after the default, 
his son made payment to the financier of the lodge, for the pur- 
pose of having his father reinstated. This officer received the 
assessment. Johnson, the member, died on February 15th 
three days thereafter. His death occurred prior to the next 
regular or stated meeting of the lodge, which was fixed for the 
19th day of February by the by-laws. 

Under this state of facts, the defendant insists that, under the 
above by-law and by virtue of another, which reads as follows: 
“When a member shall be suspended or expelled from the 
order for any cause whatever, he forfeits all rights, benefits and 
privileges and his beneficiaries lose all right to any portion of the 
beneficiary fund,’ Johnson forfeited all his right in the benefit 
certificate. 

The plaintiff, however, seeks to avoid this result by virtue of 
another by-law, which is in the following »words: ‘Reinstate- 
ment in three months: Any suspended member who has for- 
feited all his rights by reason of nonpayment of assessments for 
the beneficiary and guaranty funds may be reinstated, if he be 
living at any time within a period of three months from the date 
of such suspension upon the following conditions, and none 
other, that is to say: (1) All assessments that have been made 
during the time of suspension shall be paid including the pend- 
ing assessments. (2) After thirty days a certificate of good 
health shall be furnished by the applicant for reinstatement, at 
the time the assessments are paid, in the manner and upon the 
blank prescribed by the laws of the order. (3) The financier 
shall report the same to the lodge at its next stated meeting, a 
vote of the lodge shall be taken by ballot, and if a majority of the 
votes be cast in favor of reinstatement, the member shall be re- 
instated and his beneficiary certificate held as in full force, and 
a record of the reinstatement shall be made upon the minutes of 
the lodge.” 

When this case came before the Supreme Court on demurrer 
(Johnson vs. Grand Lodge, 75 Atl. 801) that court held that 
the rules of the order did not render void the certificate by rea- 
son of failure to pay the dues nor terminate the member’s rela- 
tion with the order, but led merely to the suspension from the 
rights and privileges arising from his membership. until rein- 
statement and that the last quoted by-law meant that payment 
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of the delayed assessment within thirty days after suspension 
ipso facto entitled the beneficiary to restoration as a matter of 
right, but that after the period of thirty days payment, together 
with a health certificate and also a vote of the members of the 
lodge in favor of his restoration to membership, were necessary. 

The insistence of the order, however, is that this by-law means 
that a vote to reinstate is required whether the payment of the 
assessment be made within or after the period of thirty days; 
that Johnson was suspended by operation of the by-laws, after 
which he had no absolute and unconditional right to be rein- 
stated but had a right after payment of the delayed assessment 
to have that question submitted to the lodge of which he was a 
member. 

The relation between these parties must be determined by the 
certificate and the by-laws of the order, and it is likewise clear, 
as above noted, that there are two classes of objects to be attained 
by membership, one a property interest and the other more of a 
social and fraternal character, which is not property. That this 
distinction exists is pointed out in O’Brien vs. Musical Mutual 
P. & B. Union, 64 N. J. Eq. 525, 54 Atl. 150, and cases therein 
cited. 

It seems also quite evident that there is a distinction made by 
the by-laws above cited between suspension and expulsion of 
members, and it is clearly suspension only which arises ipso 
facto from the nonpayment of dues. It is true, suspension may 
result in forfeiture, at the end of three months, in default of 
application for reinstatement, because reinstatement can take 
place only within that period. But the by-law on that subject is 
as much a part of the contract as the certificate itself, and en- 
titles the beneficiary to such rights and privileges as are given 
thereby. Forfeitures in instruments of this class dealing with 
property rights are not favored, and constructions of written 
instruments of that character against such result will be pre- 
ferred, if the instrument will bear it, rather than the adoption 
of an interpretation giving the opposite effect. 

This court said, in Hampton vs. Hartford Fire Ins. Co., 65 
N. J. Law, 265, 47 Atl. 433, 52 L. R. A. 344: “The court will 
never seek for a construction of a forfeiture clause in a policy 
which will sustain it, if one which will defeat it is reasonably 
deducible from the terms or words used to express it.” And 
of like import are many of our cases. Henn vs. Metropolitan 
Life Ins. Co., 67 N. J. Law, 310, 51 Atl. 689, and as applied to 
breach of warranties, see Dimick vs. Metropolitan Life Ins. Co., 
69 N. J. Law, 384, 55 Atl. 291, 62 L. R. A. 774, and cases therein 
cited. Therefore such destructive result should not be adopted, 
where it is possible otherwise to glean from the order’s own 
terms, preferred in avoidance of it, and where its by-laws may 
reasonably be read so as to preserve property rights. 

The aspect which this suit presents is that of a property right 
and a suspension from its enjoyment, which if restoration is 
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not sought for and obtained as contracted for within a definite 
period, will terminate the contract by its forfeiture. 

The sharp point made by the defendant is that in all cases an 
affirmative vote of the lodge for restoration is a sine qua non. 
The by-law already quoted distinguishes between reinstatements 
made before and after a period of thirty days, admittedly re- 
quiring in one case a certificate of health. Does the further con- 
dition mentioned in this law of a vote apply in all cases? The 
Supreme Court held, and we agree with its conclusion, that an 
affirmative vote is necessary only in case the application is made 
after a thirty days default. 

What question is there to be decided in the former case? 
The dues have been paid; there is no intimation in the contract 
that at that period a question of the health of the assured will be 
raised. The condition of a health certificate, not being demand- 
able until after thirty days, excludes the idea that any question 
of health will be made until the lapse of that period. 

When the dues have been paid within thirty days, there can 
therefore be no subject of consideration for the lodge so far as 
property rights are concerned, which is not arbitrary in its 
character, i. e., whether it is the mere will of the lodge to con- 
tinue the suspension until it shall have reduced the liability of 
the order by allowing the suspension to grow and ripen into a 
forfeiture of the rights of the assured. Quite the opposite, how- 
ever, obtains when the payment has been made subsequent to 
the thirty days and the assured has had notice, through the rules 
of the order that a health certificate will then be required. 
There the regularity and sufficiency of the certificate may, and 
is likely to, be questioned, and argument may be raised for or 
against the reinstatement upon that fact, and indeed upon the 
condition of health of the applicant, an inquiry reasonably indi- 
cated by the rules as at that period likely to arise and become a 
question for the lodge to decide. 

Why should there be a vote when the only prerequisite is the 
payment of dues? What question is to be by it decided? Noth- 
ing save to evince the will of the body interested financially to 
terminate the liability of the order of which it forms a part. 
To allow such a question to be submited to the will and caprice 
of a tribunal created by the order, the determination of which 
may result in forfeiting the property of one and vesting it in 
the organization whose individual members constitute such 
tribunal, is a proceeding which was, in principle, condemned by 
this court in State Council vs. Enterprise Council No. 6, 75 N. 
J. Eq. 245, 72 Atl. 19. 

Nor should the verbal and grammatical construction of the 
by-law be overlooked. The third subdivision reads: “The 
financier shall report the same to the lodge at its next stated 
meeting and the vote of the lodge shall be taken by ballot.” 
What is thus required to be reported must be determined by the 
antecedent to which the words “the same” must refer. Not 
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only does the entire preceding subdivision refer to the certifi- 
cate of good health but it is the nearest antecedent. Such a con- 
struction was referred to by Justice Depue, in Summerman vs. 
Knowles, 33 N. J. Eq. 202, as being the proper grammatical 
construction and in subordination to the maxim, Ad proximum 
antecedens nisi impediatur sententia. 

The contract, upon its issue, conferred upon the member a 
contractual and vested right for the payment of a definite sum of 
money, and every reasonable intendment should be given to a 
by-law not to impair unreasonably that right, and a stipulation 
capable of being read so as not to work a forfeiture in a case of 
this sort should be so construed, and should receive a meaning, 
without doing violence to the language and to the relations be- 
tween the parties, to further the subsistence of the contract, and 
not to defeat it. Such a view was applied to the enactment of 
a by-law promulgated subsequently to the making of a contract 
of insurance, although such contract provided that all after- 
enacted by-laws should govern. Sautter vs. Improved Order, 
76 N. J. Law, 767, 71 Atl. 232. 

It is said that this is not a forfeiture, but the avoidance of a 
forfeiture; that the forfeiture has already occurred by the mere 
fact of failure to pay the dues on time, and its avoidance is 
matter of grace. The language, however, that the nonpayment 
of the dues shall result in a suspension, and the further provi- 
sion for reinstatement within a definite period, may reasonably 
imply that forfeiture is not to be deemed complete until three 
months shall have elapsed. The reinstating by-law, by being 
liberally construed in favor of the assured, will avoid the ulti- 
mate forfeiture. Being for the benefit of the order, it is to be 
strictly construed and enforced only when such is the plain 
intent and meaning of the contract. Where the conditions are 
repugnant, or are not clear, enforcement should be given to such 
as are in favor of a continuance of the policy, thereby preserving 
the property right. 

These views lead to an affirmance of the judgment, and render 
it unnecessary to consider the other assignments of error which 
have been argued, aside from the fact that they appear to have 
no exceptions to rest upon. 

The judgment will be affirmed with costs. 

Pitney, Ch., and Swayze, Bergen, and Vroom, JJ., dissent. 
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COURT OF CIVIL APPEALS OF TEXAS. 


BANKERS’ RESERVE LIFE CO. 
vs. 
ELLISON.* 


ACTION ON POLICY—PENALTY AND ATTORNEY’S FEES— 
CONDITIONS PRECEDENT. 


In the absence of proof of demand of payment of a life policy prior to 
bringing suit thereon, plaintiff was not entitled to recover any pen- 
alty or attorney’s fees. 


— other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 
75.) 


Appeal from District Court, McClennan County; Marshall 
Surratt, Judge. 

Action by Maud Ellison against the Bankers’ Reserve Life 
Company. From a judgment for plaintiff, defendant appeals. 
Reformed and affirmed. 


PRENDERGAST & WILLIAMSON, for Appellant. 

E. C. Street and Ava Bryan, for Appellee. 

Kay, C. J. 

Appellee brought this suit against appellant, seeking to re- 
cover $1,250, alleged to be a balance due on a contract of insur- 
ance for $2,500. She also sought to recover 12 per cent as dam- 
ages and $500 attorney’s fees. 

The defendant answered by a general demurrer, general de- 
nial, and a special plea, alleging that the defendant was not 
liable on account ofa breach of certain warranties on the part 
of the plaintiff’s husband, whose life was insured, and also be- 
cause of a compromise and settlement, wherein the defendant 
had paid the plaintiff $1,250, and she had released the defendant 
from all further liability. The plaintiff filed a supplemental 
petition, contesting the matters pleaded as a defense by the 
defendant, and asserting that the release pleaded by the defend- 
ant was without consideration, was not the voluntary act of 
the plaintiff, but was procured by duress by an agent of the de- 
fendant, who falsely and fraudulently represented to the plain- 
tiff that her deceased husband was and had been addicted to the 
excessive use of intoxicating liquors, and was an_ habitual 
drunkard and sot; that he had represented to the contrary in 
his application for insurance, and that for that reason the en- 
tire policy was void, and that if the plaintiff did not compromise 
the matter the defendant’s physicians and surgeons would, on the 
following morning, disinter the remains of her husband and 


* Decision rendered, Feb. 1, 1911. Rehearing denied, Mar. 8, 1911. 
135 S. W. Rep. 226. 
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perform a post mortem examination thereon; that the repre- 
sentations, statements, and threats referred to were made to 
the plaintiff at her home a very short time after the death of her 
husband; that the plaintiff was a farmer’s wife, unlearned in 
the law, and had no opportunity of conferring with an attorney 
or any one capable of advising her what to do; that she was 
confronted with the alternative of accepting $1,250 offered by 
said agent in settlement of the entire claim, or else suffering the 
humiliation and disgrace of having the remains of her husband 
disinterred and a post mortem examination made theron by the 
defendant’s surgeons, and that because of such threat and in 
order to prevent that result, she agreed to and did accept the 
$1,250 tendered, and executed the release pleaded by the de- 
fendant, although she believed that the defendant owed her $2,500. 
She also alleged that for the reasons stated her act in accepting 
the $1,250 and executing the release was not her voluntary act, 
and that the same was null and void. The defendant filed a 
supplemental answer, which contained a general demurrer and 
numerous special exceptions to the plaintiff’s supplemental peti- 
tion. It also contained a general denial. The plaintiff filed a 
trial amendment, the contents of which it is not necessary to 
here state. The defendant filed a second supplemental answer, 
the contents of which need not be here stated. There was a jury 
trial, which resulted in a verdict and judgment for the plaintiff 
for $1,250, together with 12 per cent thereon as damages and 
$200 as attorney’s fees, and the defendant has appealed. 

The trial court submitted the case to the jury upon a charge 
which, except as to penalty and attorney’s fees, was substantially 
correct and free from objection on the part of appellant, and for 
that reason we overrule the numerous assignments of error 
which complain of the charge and of the refusal of requested 
instructions, except those presenting the question of the right 
to recover penalties and attorney’s fees. As to the latter, we 
sustain appellant’s contention, and hold that, as there was no 
proof of any demand of payment made upon appellant prior to 
bringing the suit, appellee was not entitled to recover any penalty 
or attorney’s fees. In that respect the case is not distinguishable 
from Mutual Life Ins. Co. vs. Ford, 130 S. W. 769, and the 
opinion of Special Chief Justice Patterson in that case is here 
referred to and approved, as well as the opinion of Special Chief 
Justice Harris of the Supreme Court, which was rendered upon 
the refusal of the writ of error in that case. 

Under several assignments of error counsel for appellant 
have assailed the verdict of the jury; the contention being that 
it is not supported by testimony. The court instructed the jury 
that the settlement which the plaintiff had made with the de- 
fendant, and the release she had executed, was binding upon her 
and would preclude any recovery, unless it was made to appear 
that there was no consideration therefor, or that the defendant’s 
agent had put the plaintiff in such duress, in the manner pleaded 
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by her, as to render her assent to the settlement and execution 
of the release an involuntary act on her part, and not an ex- 
pression of her own free will. That instruction was correct; 
and we do not know upon which branch of the case the jury 
based their verdict. But there is testimony in the record which 
supports the verdict on the theory of duress; and we therefore 
find as a fact that the evidence sustains the plaintiff's plea of 
duress. This renders it unnecessary for this court to pass upon 
the question of want of consideration. 

Appellant’s brief contains over 100 pages, manifesting great 
industry and research, and disclosing the fact that every possible 
defense has been urged in this court, as well as in the court 
below. It would consume too much time, and unnecessarily de- 
lay consideration of other cases pressing for decision, for this 
court to discuss in detail all of the questions presented in the 
briefs. Suffice it to say that they have all received consideration 
in the consultation room, and the conclusion has been reached 
that no reversible error has been pointed out, except that al- 
ready adverted to. 

That portion of the judgment awarding appellee $150 as a 
penalty and $200 as attorneys’ fees will be set aside and re- 
versed, and appellee’s recovery limited to $1,250, with 6 per cent 
interest thereon from the date of the judgment in the trial 
court, and, as thus reformed, the judgment will be affirmed 

Reformed and affirmed. 


GRAND LODGE KNIGHTS OF PYTHIAS or Nortu Anp 
SoutH AMERICA, Europe, Asta, AFRICA, AND AUSTRALIA 
vs. BARNARD. (No. 2,661.)* 


(Court of Appeals of Georgia.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO DESIGNATE 
BENEFICIARY. 


Unless the constitution and laws of a fraternal benefit association place 
a limitation upon those who may be beneficiaries under its policies, or 
unless the policy itself contains some limitation as to the beneficiaries, 
the insured may designate as the beneficiary whomsoever he pleases. 


(For other cases, see Insurance, Cent. Dig. §§ 1932-1938; Dec. Dig. § 769.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO DESIGNATE 
BENEFICIARY. 

Even in a fraternal benefit association which insures its members only in 
behalf of their wives, children, or other near relatives, a member may 
unless expressly forbidden, procure a policy or certificate payable to 


* Decision rendered, Feb. 25, 1911. 70 S. E. Rep. 678. Syllabus by the 
Court. 





Life.] Grand Lodge of Pythias vs. Barnard. 933 


a woman whom he expects to marry, and may designate her in the 
policy as his wife, and, if the contemplated marriage does in 
fact take place before his death, the association will not be allowed to 
assert that the policy is invalid because the beneficiary was not at the 
time of the issuance of the policy one of the class of persons capable 
of being designated as beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS OF 
POLICY—“WIFE.” 

Where a fraternal relief association which insures its members only for 
the benefit of their wives, children, heirs, and other similar relations ac- 
cepts the dues or assessments upon a policy or certificate issued to one 
of its members and payable to a named person as his wife, and the 
member and that woman are at the time of his death living together 
as husband and wife and in the honest belief that they are lawfully 
married, the policy is not void, but upon the death of the insured is 
payable to the designated beneficiary, notwithstanding the fact that at 
the time the deceased member contraced the marriage with the bene- 
ficiary there existed between him and another woman a prior undis- 
solved marriage, which, however, he believed had been terminated by 
death, by reason of the fact that the woman whom he had previously 
married had gone away, and not been heard of for more than seven 
years. The word “wife,” as used in the policy to describe the woman 
thus living with him as his wife, may properly be used to denominate 
the relationship. For all the purposes of the policy, and within the 
spirit of the plan of insurance in question, she was his “wife.” 


(For other cases, see Insurance, Dec. Dig. § 771.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 7459, 7460.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO DESIGNATE 
BENEFICIARY. 


While there is a difference in many particulars between insurance or 
protection as afforded by fraternal beneficial societies or associations 
and the business of insurance as carried on by corporations organized 
solely for the purpose of conducting that business, still, even as to 
fraternal associations, when there is no evidence that the by-laws 
restrict the beneficiaries to a particular class of persons, and where 
nothing in the contract evidences a restriction of the right of the in- 
sured to name a beneficiary, he may for himself and in his own behalf 
take a policy or certificate of insurance, and make any one his bene- 
ficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1932-1938; Dec. Dig. § 760.) 
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ESTES vs. BROTHERHOOD OF RAILROAD 
TRAINMEN.* 


(Supreme Court of South Carolina.) 


FORFEITURE—WAIVER—BURDEN OF PROOF. 

A beneficiary in a benefit certificate has the burden of proving waiver of 
the forfeiture of the certificate stating that the applicant must be 
between the ages of 18 and 45 years, based on the member falsely 
representing his age as under 45 when he was over 46. 

(For other cases, see Insurance Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


FRATERNAL INSURANCE—WAIVER—INSTRUCTIONS. 

Where in an action on a benefit certificate, there was no evidence of 
waiver of forfeiture of the certificate, the error in submitting the 
issue of waiver was made prejudicial by the court stating that it could 
point out some testimony of waiver. 

(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


* Decision rendered, March 27, 1911. 70 S. E. Rep. 725. 


“ANCIENT ORDER OF GLEANERS vs. BURY et At.* 
(Supreme Court of Michigan.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES—CHANGING 
DESIGNATION. 

One insured in a mutual benefit association attempted to change the bene- 
ficiary, and summoned the local secretary and gave his directions. 
He died the next day, before the proposed directions were mailed 
to the Supreme Secretary, and without paying the fee of 25 cents for 
transferring the certificate. The rules of the association provided 
that no transfer of a certificate should be binding unless consented 
to by the Supreme Secretary, and that a fee of 25 cents must be 
paid when a member desired to change the beneficiary. Held, that 
there was no valid change, and, though the association might have 
waived nonpayment of the fee during the life of the insured, that 
condition could not be waived after his death, as the rights of the 
beneficiary attached immediately upon the insured’s death. 


(For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 
784) 
* Decision rendered, March 13, 1911. 130 N. W. Rep. 191. 
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FLETCHER vs. SUPREME LODGE KNIGHTS AND 
LADIES OF HONOR.* 
(Court of Civil Appeals of Texas.) 


MUTUAL BENEFIT SOCIETIES—FORFEITURE—NONPAYMENT 
OF ASSESSMENTS. 

Where the constitution and laws of a mutual benefit society provided that 
nonpayment of a monthly assessment before the first day of the 
succeeding month should forfeit the certificate without action by the 
association, and at the time deceased was taken sick he was in default 
and had been returned by the local secretary as delinquent, and no 
effort was made to pay such delinquent assessments prior to his death, 
the certificate was forfeited. 


(For other cases, see Insurance, Cent. Dig. § 1895; Dec. Dig. § 750.) 


MUTUAL BENEFIT ASSOCIATION—NON PAYMENT OF ASSESS- 
MENTS—SECRETARY—DUTY. 


Where the rules of a mutual benefit society did not require its secretary 
to go to the homes of members to collect assessments, his previous 
custom, of which the Supreme Lodge had no notice, in so doing was 
a mere courtesy, on which no rights could be based. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


* Decision rendered, Feb. 18, 1911. 135 S. W. Rep. 2o1. 


BRITT er au. vs. SOVEREIGN CAMP OF WOODMEN OF 
THE WORLD.* 
(Kansas City Court of Appeals. Missouri.) 


BENEFIT INSURANCE—FORFEITURE—INSTRUCTION. 


When a forfeiture is claimed by a fraternal benefit association, forfeiture 
must be based on the violation by the member of a precise condition 
laid down in the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1804; Dec. Dig. § 
748.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—DEFAULT AS 
GROUND OF FORFEITURE. 

It is competent for a fraternal benefit association and a member accepting 
a certificate therein to agree that regular assessments shall be due 
without special notice, and that default in their payment shall ipso 
facto suspend the member and void the certificate during suspension. 

(For other cases, see Insurance, Cent. Dig. §§ 1897-1902; Dec. Dig. § 
751.) 


* Decision rendered, Feb. 13, 1911. Rehearing denied, March 6, 1911. 
134 S. W. Rep. 1073. 
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MUTUAL BENEFIT INSURANCE—DUES AND ASSESSMENTS— 
NOTICE OF ASSESSMENTS—WAIVER OF PROVISIONS. 


The certificate and by-laws of a fraternal benefit association provided that 
a regular monthly assessment should be levied, with additional ir- 
regular assessments, and the by-laws provided only for notice of the 
irregular assessments, but it was the custom of the company to levy 
the regular assessments with the same formalities as the irregular 
assessments, and camps of the association carried delinquent members 
for a time, and such assurance was given the wife of a member before 
default in his assessments. Held, that this conduct amounted to a 
waiver of the provisions of the certificate, whereby the member upon 
default in an assessment was ipso facto suspended. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-16; Dec. Dig. § 755.) 


MODERN WOODMEN OF AMERICA vs. KINCHELOE. 
(No. 21,833.)* 


(Supreme Court of Indiana.) 


REVIEW—QUESTIONS OF FACT. 


In an action on an insurance policy, where the defense is suicide, the 
burden is on defendant, and if the evidence is evenly balanced, the 
defense will fail, and if reasonable men in weighing the evidence 
might honestly differ in their conclusions as to whether or not de- 
ceased committed suicide, the verdict should stand; but if the record 
discloses no fact inconsistent with the conclusion of death by suicide, 
the verdict should fall for lack of proper support. 


(For other cases, see Insurance, Cent. Dig. § 19909; Dec. Dig. §§ 817, 819.) 


ACTIONS—DEFENSES—SUICIDE—EVIDENCE. 


In an action on a beneficiary policy, where the defense was suicide, evi- 
dence considered and held sufficient to support a finding of the jury 
that deceased did not commit suicide. 


(For other cases, see Insurance, Dec. Dig. § 819.) 


* Decision rendered, March 9, 1911. 04 N. E. Rep. 228. 
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SAVAGE vs. MODERN WOODMEN OF AMERICA Er AL.* 


(Supreme Court of Kansas.) 


MUTUAL BENEFIT INSURANCE—RIGHTS OF BENEFICIARY— 
VESTED INTEREST. 


Where the designation of the beneficiary in a certificate issued by a mutual 
benefit association is made in pursuance of an agreement founded 
upon a sufficient consideration, the person so designated acquires a 
vested interest, and unless by reason of countervailing equities cannot 
be displaced, although the rules of the order permit the member to 
change the beneficiary at will. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


MUTUAL BENEFIT INSURANCE — VESTED INTEREST OF 
BENEFICIARY. 


Where a husband agrees that, if his wife will help to pay the assessments 
upon a certificate in a mutual benefit association in her favor, he will 
not change the beneficiary, and in consequence of such agreement she 
makes a part of the payments thereon, using for the purpose what 
are in fact the proceeds of her own labor outside of her ordinary 
household duties, she cannot be displaced as such beneficiary without 
her consent, notwithstanding she commingles her earnings with those 
of her husband as soon as received, keeping no separate account 
thereof, and then takes the money for the assessments from the 
common fund. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


* Decision rendered. Feb. 11, 1911. 113 Pac. Rep. 802. Syllabus by 
the Court. 


SMITH vs. CHAPTER GENERAL OF AMERICA, 
KNIGHTS OF ST. JOHN AND MALTA.* 
(Supreme Court of New York. Appellate Division, Second Department.) 


FRATERNAL INSURANCE — MEMBERSHIP — INELIGIBILITY 
AND ANSWERS IN APPLICATION. 


It being provided by the constitution of a fraternal benefit insurance order 
that applications shall not be received from persons who sell intoxi- 
cating liquors to be drunk on the premises, and being provided in the 
application thereto of one, who must have known that his business of 
saloonkeeper made him ineligible to membership, that any false state- 
ment, concealment, or “evasion of facts” in his application would 
render the certificate void, his statement therein that he was a “mer- 
chant,” in the absence of waiver or estoppel, is a defense to action on 
his benefit certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.) 


* Decision rendered, March 28, 1911. 128 N. Y. Supp. 288. 
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MARZULLI vs. METROPOLITAN LIFE INS. CO.* 


(Supreme Court of New Jersey.) 


FALSE STATEMENTS IN APPLICATION—QUESTION FOR 
JURY. 

The question of false statements in an application for insurance is for the 
jury; the evidence being conflicting, and there being a rational doubt 
of their falsity. 


(For other cases, see Insurance, Dec. Dig. § 668.) 


* Decision rendered, Mar. 8, 1911. 78 Atl. Rep. 1051. 


PAULSEN vs. MODERN WOODMEN OF AMERICA.* 
(Supreme Court of North Dakota.) 


LIFE INSURANCE—ACTION ON POLICY—QUESTION OF FACT 
—SUICIDE. 

It is stipulated as a fact that the insured came to his death by means of 
strychnine poisoning, but whether such strychnine was administered 
by deceased, and, if so, whether the same was thus administered with 
suicidal intent, is left to mere inference by the testimony, and was a 
question of fact for the jury, and not a question of law for the court 
to decide. It is accordingly held that the trial court properly denied 
defendant’s motion for a directed verdict. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
PRESUMPTIONS—SUICIDE. 


The law presumes that the insured did not commit suicide, but that the 
strychnine was administered through accident or mistake, and the 
burden of proof is upon defendant to overcome such presumption. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


* Decision rendered, Feb. 10, 1911. 130 N. W. Rep. 231. Syllabus by 
the Court. 
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FITZPATRICK vs. KNIGHTS OF COLUMBUS.* 
(Supreme Court of New York. Appellate Division, Second Department.) 


FORFEITURE — NONPAYMENT OF ASSESSMENT — DEFAULT 
AS GROUND FOR FORFEITURE. 


In construing a policy of insurance, which provides for a forfeiture for 
default in the payment of assessments, the construction will be adopted 
which is the most favorable to the insured and avoids a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT INSURANCE — PAYMENT OF ASSESS- 
MENTS. 


The by-laws of the order of which insured was a member allowed subordi- 
nate councils to provide a loan fund for their members to avoid for- 
feitures, and required payments to be made to the general order with- 
in 40 days from the Ist of the preceding month. The council of which 
insured was a member had such a loan fund, and insured was accus- 
tomed to pay through that-method. There was also a rule requiring 
members to pay their assessments to the local treasurer within 30 days. 
Insured died on August 4th; the last preceding assessment having 
been made as of July Ist. Held, that insured, having availed him- 
self of the method provided in the by-laws for just such cases, had 
a right to rely on the local officer making payment for him, so that 
he was not in default when he died. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 
* Decision rendered, Mar. 28, 1911. 128 N. Y. Supp. 366. 


DOULER vs. PRUDENTIAL INS. CO. OF AMERICA.* 
(Supreme Court of New York. Appellate Division, Second Department.) 


ACTION ON POLICY—EVIDENCE—FRAUD. 


In an action on an insurance policy, in which defendant alleged that the 
insured made false representations as to her health, where the evi- 
dence showed that the policy was taken out in July. 1909, and that in- 
sured died of pulmonary tuberculosis December, 1909, and the testi- 
mony tended to show that insured was suffering from such disease 
for some time prior to the issuance of the policy, and there was evi- 
dence that insured stated that she had visited a physician in August, 
1908, and had been informed by such physician that she had consump- 
tion, record cards of such physician and a nurse showing that a person 
bearing insured’s name had called on the physician and nurse and 
that her malady had been diagnosed as pulmonary tuberculosis were 
material, and improperly excluded. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 
* Decision rendered, Mar. 28, 1911. 128 N. Y. Supp. 396. 
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SUPREME COUNCIL OF ROYAL ARCANUM 
vs. MOONEY.* 


(Supreme Court of Pennsylvania.) 


LIFE INSURANCE— DISAPPEARANCE OF INSURED — PRE- 
SUMPTION OF DEATH—PAYMENT OF BENEFIT — RE- 
COVERY ON BOND. 


Where a member of a mutual benefit association disappeared and was un- 
heard of for seven years, and the association, on the presumption 
of his death, paid the death benefits to the beneficiary, taking from 
her a bond conditioned for repayment of the money if insured should 
return alive, and insured returned after the death of the beneficiary 
and died shortly thereafter, the assocation could recover on the bond 
against the beneficiary’s executrix for the full amount of the benefit 
paid, with interest from date of payment. 


(For other cases, see Insurance, Dec. Dig. § 708.) 


* Decision rendered, Jan. 3, 1911. 79 Atl. Rep. 234. 
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SUPREME COURT OF MICHIGAN. 


SHEPARD 
US. 


GERMANIA FIRE INS. CO.* 


FIRE INSURANCE—PROPERTY COVERED BY POLICY—ADDI- 
TIONS. 


Plaintiff, owning a brick store and also a wooden building, used in con- 
nection with, situated five to eight feet in the rear of, and connected 
by an inclosed passageway with, the store, applied to the local agent 
for i insurance ; and he issued a policy describing the insured property 
as the “one-story brick-building.” Soon after the state agent inspected 
the property, conferred with the local agent, and then canceled the 
policy, and wrote another, in which the words of description were 
substantially the same, with the addition of the words, “and its addi- 
tions adjoining and communicating with the foundations.” Held that, 
there being no other building to which the word “additions” could ap- 
ply, the new policy included the wooden building. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


Error to Circuit Court Clinton County; Kelly S. Searl, 
Judge. 
Action by Laura L. Shephard against the Germania Fire In- 


surance Company. Judgment for plaintiff. Defendant brings 
error. Affirmed. 


Argued before Ostrander, C. J., and Bird, Hooker, Moore, and 
Stone, JJ. 


WILKINSON & YOUNGLOVE and WaLsBrRIDcE & KELLEY, for 
Appellant. 
Lyon & Mornrt, for Appellee. 


Brrp, J. 
Plaintiff instituted this suit to recover for a loss which 
suffered by fire to certain business property which she owned in 
the village of Ovid. She had judgment in the trial court, and the 
defendant brings the case to this court by writ of error. 

The plaintiff was the owner of two brick stores facing the east, 
on Main street, in the village of Ovid. The north one was oc- 
cupied as the post office, and the south one as a restaurant. At 
the rear of the stores and from five to eight feet distant was a 
two-story wooden structure extending nearly the entire width of 
the stores. The wooden building was connected with the store 
occupied as a restaurant by an inclosed passageway and was used 


* Decision rendered, Mar. 31, 1911. 130 N. W. Rep. 626. 
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in connection with it. The brick oven used by the bakery was 
situate in the rear part of the wooden building. A short time 
prior to the issuance of the policy the wooden structure occupied 
the place where the post office now stands. It was moved to the 
rear, and the brick stores were erected in the summer of 1906. 
In the autumn of that year when the improvements were nearing 
completion, plaintiff, being desirous of obtaining some insurance 
thereon, applied to her husband who was the local agent for the 
defendant. He wrote and delivered to her a Michigan Standard 
policy, describing the property as “the one-story brick building 
located on the west side of Main street,” etc. Plaintiff, upon 
learning that the policy did not cover the wooden building, in- 
formed her husband that a local agent had agreed to insure the 
buildings as an entirety, and that she preferred to have it done 
in that way. The husband expressed some doubt of his authority 
to make the policy cover both buildings and suggested that the 
matter rest until he could communicate with the state agent. 
Subsequently Mr. Spice the state agent, came and inspected the 
property, and, after doing so, he canceled the policy which had 
been written by the husband and drew up the policy in question, 
describing the property as “the one-story brick, metal and/or 
composition roof building, and its additions adjoining and com- 
municating with their foundations.” The policy gave “permis- 
sion to make ordinary alterations, additions, and repairs, without 
notice, until required.” Later a fire occurred, which damaged 
both the brick and wooden buildings. Defendant refused to pay 
the loss on the wooden building on the ground that it was not 
included in the description of thé property insured. Suit was 
brought on the policy and plaintiff recovered a judgment for the 
damage to both buildings. 

The trial court admitted parol proof of the conversations be- 
tween the plaintiff and her husband and the state agent 
with reference to the issuing of the policies, and instructed 
the jury that if plaintiff was misled by these conver- 
sations and the acts of defendant, into believing that the policy 
in question covered the wooden building, and she relied upon it, 
the defendant would be estopped to deny that it was so covered. 
The defendant assigns error upon the admission of this testimony 
and also on this charge of the trial court. 

The plaintiff contended in the trial court and in this court, 
that the jury ought to have been instructed, as a matter of law, 
that the wooden building was covered by the terms of the policy. 
If plaintiff is right in this contention, it disposes of the defend- 
ant’s assignments of error. Therefore we will first consider that 
question. 

When the words of description contained in the policy are read 
in connection with the undisputed testimony, with reference to 
the location, the surroundings, the ownership, and the use made 
of the property, we have no hesitancy in holding, as a matter of 
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law, that the wooden building was included within the terms of 
the policy. 

The record shows that both brick and wooden buildings were 
owned by plaintiff; that the wooden building was not to exceed 
eight feet distant from the brick building; that it was used in 
connection with the restaurant in the brick building; and that it 
was connected by a walk, and before the fire it was made into an 
inclosed passageway. The words of the description contained in 
the first policy made it very clear that it applied only to the 
brick building. Soon after its issue, Mr. Spice, the state agent of 
defendant, came and inspected the property, and, after so in- 
specting and conferring with the local agent, he canceled the first 
policy and wrote the one sued upon, in which the words of 
description are substantially in the language of the first policy 
with the addition of the words, “and its additions adjoining and 
communicating with the foundations.” The evident intent in 
changing and adding to the description was to include something 
which was omitted in the first policy. The word “additions” was 
intended to have some significance, and there was no other 
building to which it could apply save the wooden building. Un- 
less we say it applied to the wooden building, we are obliged to 
say that it meant nothing. If we are to adopt defendant’s view, 
we would be obliged to say that both descriptions should be 
given the same construction, notwithstanding they read differ- 
ently. If the change in description had been made by an inex- 
perienced local agent, we might have more misgiving about the in- 
tent in making the change; but when the state agent, with nearly 
30 years of experience behind him in the insurance world, comes 
and looks this property over and changes the description so as to 
include the word ‘additions,” we are in duty bound to say that it 
was done to include something that was not included in the first 
policy, and that that something was the wooden building. 

The case of Gutherie Laundry Co. vs. Northern Assurance 
Company, 17 Okl. 571, 87 Pac, 649, is very similar to the one 
under consideration. The insured property was described as a 
two-story basement and brick building, with metal roof and its 
additions adjoining and communicating, including foundations, 
occupied as a steam laundry. A boiler house, four feet distant, 
was connected with the main building by a steam pipe and by a 
partially completed platform and overhead arch between the 
buildings and a sidewalk along the side. It was held that the 
policy included the boiler house. For similar interpretations, see 
Marsh vs. Concord Mutual Fire Ins. Co., 71 N. H. 253, 51 Atl. 
898 ; Phenix Ins. Co., 71 N. H. 253, 51 Atl. 898; Phenix Ins. Co. 
vs. Martin (Miss.) 16 South. 417; Marsh vs. New Hampshire 
Ins. Co., 70 N. H. 590, 49 Atl. 88; Pettit vs. State Ins. Co., 41 
Minn. 299, 43 N .W. 378; Grass vs Assur. Co., 92 Wis. 656, 66 
N. W. 712. 

We are of the opinion that the plaintiff was entitled to an in- 
struction in accordance with his contention. Under this view of 
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the case, the admission of the testimony complained of and the 
submission to the jury of the question of estoppel are of no im- 
portance. 

The case is affirmed. 

Hooker, Moore, and Stone, JJ., concurred with Bird, J. 


OSTRANDER C. J. 

I think the terms of policy, interpreted in the light of the un- 
disputed testimony concerning the situation of the property at 
the time the policy was issued, included both the brick and the 
frame structures. I therefore concur in affirming the judgment. 


COURT OF APPEALS OF KENTUCKY. 


PRUSSIAN NAT. INS. CO. Or Srtettin, Germany 
vs. 


TERRELL.* 


POLICY—CONSTRUCTION—PROPERTY COVERED. 


Where, nearly two years after the construction of an addition to a build- 
ing, a policy was issued describing the property covered as a “two and 
one story brick, gravel roof building,” the policy covered the addition 
as a matter of law. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 
CONCURRENT INSURANCE—CONTRACT. 


Evidence held to require a finding that an additional policy issued on a 
building as concurrent insurancescovered the entire building and not 
an addition constructed and owned by another. 


(For other cases, see Insurance, Cent. Dig. §§ 313, 354; Dec. Dig. § 155.) 


COMPROMISE AND SETTLEMENT—VACATION—MISTAKE, 


Where, at the time plaintiff made a settlement of a loss under a fire policy, 
he believed that his policy in the defendant company covered only 
plaintiff’s portion of the building, and that a policy taken out by plain- 
tiff’s brother in plaintiff’s name in another company covered only the 
brother’s addition to the building, when in fact both policies covered 
the entire building as concurrent insurance, the settlement was the 
result of a mutual mistake or mistake on plaintiff’s part and fraud on 
the part of defendant’s agent, and hence plaintiff was not bound there- 
by. 

(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


Appeal from Circuit Court, McCracken County. 
Action by John B. Terrell against the Prussian National In- 


* Decision rendered, Mar. 14, 1911. 135 S. W. Rep. 416. 
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surance Company of Stettin, Germany. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


OLIVER & OLIVER, for Appellant. 
Tuos, N. Hazeuip and HEnprick & Crice, for Appellee. 


Cray, C. 

In the year 1905 or 1906, appellee, John B. Terrell, erected in 
the city of Paducah a brick livery stable 57 feet in length by 173 
feet in depth. The front portion of the stable was two stories 
high, while the rear was only one story high. The roof was of 
gravel. Upon the completion of the building appellee obtained 
from appellant, Prusian National Insurance Company of Stettin 
Germany, a $3,000 policy of insurance against fire. This policy 
ran for three years. At its expiration appellant’s agent applied 
to appellee to continue his insurance. This he declined to do, 
because the premium rate had been increased. He agreed, how- 
ever, to take out a policy for $1,000, to continue for one year. 
This policy was issued on September 29, 1908. The descriptive 
portion of the policy is as follows: ‘$1,000.00 on his two and one 
story brick, gravel roof building, including foundations, piping, 
plumbing, lighting, glass and all permanent fixtures as a part of 
said building, situated on the north side of Jefferson street, 
between Fourth and Fifth streets in the city of Paducah, Ken- 
tucky, and occupied as a livery, sale and feed stable. Additional 
insurance permitted. Lighting clause attached. Warranted that 
no open lights shall be used about the premises, and that no 
smoking shall be allowed inside of said building.” About two 
years before this policy was issued, A. Sidney Terrell, appellee’s 
brother, erected on top of the roof of the rear portion of the 
building a room 18 feet wide, 60 feet long, and 10 or 12 feet high, 
with a metal roof. This additional room was constructed by ex- 
tending the east of the brick wall some 14 feet higher, and by 
placing on the original timbers of the building other material. 
The understanding between appellee and his brother with refer- 
ence to this additional building was that his brother was to erect 
it and use it as long as he desired, and in the event he ceased to 
use it he had the right to tear the addition down or let it remain 
and become the property of appellee. The room so constructed 
was known and is referred to in the record as the “Sid Terrell 
addition.” Upon the completion of this additional room, the 
agents of the Rochester German Insurance Company applied to 
Sidney Terrell to take insurance upon the room to protect his 
own interest. This he agreed to do in the sum of $400. Before 
the policy was written however, Sidney Terrell and the agent of 
the Rochester German Insurance Company had another conversa- 
tion in regard to how the policy should be written. In that con- 
versation the agent of the Rochester German Insurance Company 
told Sidney Terrell that, as he had no title to the property, the 
‘policy should not be issued in his name, but that it would be best 

L—vol. XL.—60. 
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to issue it in the name of his brother, the owner of the building, 
and in case of loss by fire he and his brother could adjust their 
respective interest between themselves. This was accordingly 
done, and the policy for $400 was issued in the name of John B. 
Terrell. This policy covered the entire building, and became 
concurrent insurance with the policy issued by appellant, which 
permitted other insurance. While these policies were in force, a 
fire occurred, which damaged the original building to the extent 
of $222.22, and the Sid Terrell addition to the extent of $400.08. 
Soon after the fire an estimate of the loss was made out, and ap- 
pellee settled with appellant for the sum of $222.22. This set- 
tlement was made in the belief that appellee’s policy covered only 
the original building, while that of his brother covered only the 
addition constructed by him. At the time the settlement was 
made, appellee made a statement in writing that the policy of 
$1,000 in appellant company was all the insurance he had on the 
stable, but that he understood that his brother, Sidney Terrell, had 
a policy of $400 to protect his interest on account of the ware- 
room which he had placed on top of the building. At the same 
time, he stated that he had no interest in the wareroom and no 
interest in the policy of insurance which his brother had pro- 
cured. He also signed a release acknowledging full settlement of 
any and all claims for damages which he had against appellant 
company. On the night of the day on which this settlement was 
effected, appellee learned that his brother’s policy in the Roches- 
ter German Insurance Company was concurrent insurance on the 
whole building. He then demanded of appellant’s agent a res- 
cission of the agreement. Appellant’s agent had sent the papers 
to appellant’s home office. Appellee then telegraphed appellant 
to the effect that he desired to rescind the settlement. Some time 
later appellee tendered to appellant additional proof of loss in 
which he claimed and demanded the sum of $622,50 and tendered 
to appellant the $222.22 paid by it to appellee in the settlement 
made September 28th, but appellant declined to take any action in 
the matter. 

On January 19, 1910, appellee brought this action against 
appellant to recover the sum of $622.50, the total loss upon the 
entire building. Appellant defended on several grounds. In the 
first paragraph it denied that the policy sued on covered the 
entire building, and denied that appellee had been damaged in any 
sum in excess of $222.22. In the second paragraph it pleaded that 
the policy was intended to cover and did cover, only appellee’s 
livery, sale, and feed stable; that the rate of $32.50 was the rate 
upon said building when used exclusively for that purpose and 
for no other purpose; that the rate was made with the under- 
standing that the building should be used for the purpose of a 
livery, sale, and feed stable alone, and on the express warranty 
that no open light should be used in or about the premises and 
that no smoking should be allowed inside said building; that had 
it not been for such warranty appellant would have exacted a 
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much higher rate. After appellee had obtained the rate, he, 
without the knowledge or consent of appellant, permitted his 
brother, A. Sidney Terrell, to use his addition for the purpose 
of handling, storing, packing, rectifying, and mixing wines and 
liquors, whereby the risk upon said building was made more 
hazardous. It was also charged that appellee in violation of his 
contract, had permitted his tenants and their employees habitually 
to smoke cigars cigarettes and pipes in said building and all parts 
thereof. In paragraph 3 appellant pleaded the settlement herein- 
before referred to. In paragraph 4 it charged that it paid the 

222.22 under a mistaken belief that it was liable on the policy; 
whereas, because of appellee’s violation of the terms of the policy, 
it was not liable at all. It therefore asked for recovery of the 
$222.22 so paid. In paragraph 5 appellant pleaded the agreement 
between appellee and his brother, and charged that it was not 
liable for any of the damages resulting to the Sid Terrell addi- 
tion, but that the Rochester German Insurance Company, in 
which Sid Terrell had obtained a policy, was alone liable for the 
damage to the addition; or that, if appellant was liable at all, it 
was only liable for ten-fourteenths of the total amount. The 
answer concluded with a prayer for the recovery of the $222.22 
which appellant paid in settlement of appellee’s claim. Appellee 
replied denying all the allegations of the answer except the plea 
of settlement. He admitted settlement and pleaded that it was 
obtained by fraud or mistake. Appellee also paid into court the 
$222.22, with interest from the date of settlement. He then 
moved that the master commissioner be ordered and directed to 
pay that sum to appellant, or its attorney. This motion was sus- 
tained. Appellant’s attorney declined to receive the money. On 
the motion of appellee, that portion of appellant’s answer pleading 
the liability of the Rochester German Insurance Company to the 
extent of four-fourteenths of the loss upon the building, was 
stricken out. Thereupon appellant filed an amended answer for 
the purpose of stating more accurately its defense in that part of 
the original answer stricken out, and pleaded that the Rochester 
policy was concurrent insurance, and that the appellant in no 
event could be liable for more than ten-fourteenths of the total 
loss. This action was brought at common law but, on the court’s 
own motion, was transferred to equity. Appellant then made a 
motion to transfer back to common law. This motion was over- 
ruled. Evidence was taken by depositions, and, upon submis- 
sion, the court gave judgment in favor of appellee for $444.50, 
with interest and costs. From that judgment the insurance com- 
pany has appealed. 

When the court announced its decision before judgment was 
entered, appellant filed an amended answer and cross-petition 
asking that the Rochester German Insurance Company be made 
a party, as it had a policy which, by mistake, was written so as 
to cover the entire building instead of the Sid Terrell addition, 
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which it was intended to cover. The court declined to permit 
the amended answer and crosspetition to be filed. 

One of the principal contentions of appellant is that its policy 
as a matter of fact covered only the building as ordinarily con- 
structed and never embraced the Sid Terrell addition; and that, 
therefore, it is not liable for any part of the loss on that addition. 
The law is well settled that, in the absence of a plea and showing 
of fraud or mistake, the intention of the parties to a written con- 
tract must be gathered, not from what the parties said or did, or 
thought they intended, but from the contract itself. Here the 
Sid Terrell addition had been upon the building insured for 
about two years when the policy sued upon was issued. It is 
true the policy describes the building insured as a “two and one 
story brick gravel roof building ;” but did this description neces- 

- sarily exclude any part of the building insured. It must be 
borne in mind that a description in a policy of the building in- 
sured is never accompanied or intended to be accompanied, by 
the particularity of an architect’s plans and specifications. The 
purpose of the description is simply to identify in a general way 
the building insured. Because the description fails specifically to 
include any particular portion of the building is no reason why 
that portion should be excluded from the operation of the policy. 
Any other rule would lead to endless confusion and all sorts or 
frivolous pleas and contentions. The courts would be called 
upon to say whether or not a bay window a back porch, or a bath- 
room was included in the policy which simply described in a 
general way the building of which they were a part at the time 
the insurance was obtained. The result would be that, unless a 
man took the care to describe with particularity each and every 
portion of the building insured, he would never know what his 
rights were under his policy ; while an insurance company would 
always have some plausible pretext upon which to resist payment 
of the policy. Our conclusion is that, where the description in 
the policy is sufficient to identify the building insured, every part 
of the building is necessarily covered by the policy, in the absence 
of a plea of fraud or mistake, and clear and satisfactory evidence 
showing the contrary. Here no such case is presented, and we 
are therefore of opinion that the policy sued upon covered the 
entire building. 

In the same connection, it is insisted that the Rochester German 
Insurance Company alone is liable for loss on the Sid Terrell 
addition; it being argued that the intention of Sidney Terell 
was to secure a policy covering that addition, and that by mistake 
it covered the entire building. The proof, however, does not sus- 
tain this contention. It clearly established the fact that it was 
agreed to issue a policy in the name of John B. Terrell upon the 
entire building and let him and Sidney Terrell, in case of loss by 
fire, adjust their respective interest between themselves. With 
this understanding the policy was so issued. 

It is perfectly clear that the settlement was made under such 
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circumstances that the law will not permit it to stand. Appellee 
believed that his policy in the appellant company covered only 
his portion of the building. He also believed that his brother’s 
policy in the Rochester German Insurance Company covered 
only the Sid Terrell addition. There is evidence to the effect that 
appellant’s agent had been informed by the agent of the Rochester 
German Insurance Company that that company had a concurrent 
policy upon the entire building. It is unnecessary to determine 
whether or not appellant’s agent was guilty of fraud in the 
transaction complained of. It may be that he honestly believed 
that the policy in appellant company covered only the original 
building, while the policy in the Rochester German Insurance 
Company covered only the Sid Terrell addition. Whether this 
transaction was the result of a mutual mistake of appellee and 
appellant’s agent, or was the result of a mistake on the part of 
appellee and fraud on the part of appellant’s agent, is immaterial ; 
in neither event should the settlement be allowed to stand. Ken- 
tucky Citizen’s Building & Loan Association vs. Lawrence, 106 
Ky. 88, 49 S. W. 1059, 20 Ky. Law Rep. 1700; Bergen vs. Ebey, 
88 Ill. 269; Simmons Creek Coal Co. vs. Doran, 142 U. S. 417, 
12 Sup. Ct. 239, 35 L. Ed. 1063. 

Appellant was not prejudiced by the court’s action in striking 
out a part of its answer. In its amended answer, it set up sub- 
stantially the same claim, i. e., that the policy of the Rochester 
German Insurance Company covering the property in question 
was for the amount of $400, and that appellant was not liable in 
any event in excess of ten-fourteenths of the total loss. The 
court, in its judgment, gave appellant the benefit of this plea. 

Appellant’s offer to file an amended answer and cross-petition, 
making the Rochester German Insurance Company a party, 
came too late. It knew of the existence of the policy in that com- 
pany at the time settlement was made and it had abundant op- 
portunity to make that company a party had it so desired. Under 
these circumstances, a party to an action will not be permitted to 
wait until the court is ready to announce its decision, and then 
insist on bringing in another party whom by the exercise of any 
kind of diligence he could have brought in long before. 

But it insisted that the court erred to appellant’s prejudice in 
transferring the case to equity, and refusing to retransfer it, upon 
appellant’s motion, back to the common-law docket. The Code 
permits a transfer to the equity docket where the court is of 
opinion that such transfer is necessary because of the peculiar 
questions involved, or because the case involves accounts so com- 
plicated or such detail of facts as to render it impracticable for 
a jury to intelligently try the case. Subsection 4, § 10, Civ. Code 
Prac. Here the pleadings presented not only several peculiar 
questions, but about 20 issues of fact, which were so interwoven 
with the questions of law that it was practically impossible for the 
court to instruct the jury upon the issues involved. Under these 
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circumstances, we conclude that the court did not err in trans- 
ferring the case to equity. 

Appellant further complains of the fact that, by the judgment 
in question, it is compelled to pay the $444.50 in addition to the 
$222.22 This however, is not the case. The $222.22 is now in 
court under an order directing the commissioner to pay it to the 
appellant. To satisfy the judgment, all that appellant will have 
to do will be to withdraw this money, add to it the difference 
between it and the total amount of the judgment, and pay the 
whole sum over to appellee. 

Without detailing the evidence upon the numerous questions 
of fact involved, we conclude that the evidence fully justifies the 
finding of the chancellor. 

Judgment affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


If the question here was simply what property was covered by 
the description the conclusion of the court would unquestionably be 
correct. But the description as stated by the court is not intended to 
be specific and detailed, but is given simply for identification. It even 
more aptly applies to only that portion of the building owned by ap- 
pellee, which he admitted was all that he owned or intended to insure. 
The extension of the policy to the portion owned by his brother was 
an afterthought, due to the discovery that unless so extended it might 
not comport with the insurance procured by his brother. By what 
principle of law is the admitted construction of a policy by the holder 
thus extended to include property which he acknowledged be- 
longed to another, and which he had not intended to include 
when contracting? The legal status of the brother is even more 
perplexing. He sought insurance only on his interest in a portion of 
the building. He was given a policy in form covering the whole 
building for the purpose of protecting that interest through an ulti- 
mate adjustment with his brother. Neither of the insured, it would 
seem, sought to protect the interest of the other. The second policy 
was additi.nal insurance on the whole under an apparent mistake by 
the agent as to both the law and facts, for which the present insurer 
was not responsible. 





Robb vs. Millers’ Mut. Fire Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


ROBB 
vs. 
MILLERS’ MUT. FIRE INS. CO.* 
STIPULATIONS IN POLICY—VIOLATION. 


When an insurance policy provided that the insurance should be void, 
if mechanics were employed upon the building for more than 15 days 
at any one time without the consent of the company, the insurance was 
void as a matter of law, where the owner started on the work of 
raising the building, to be carried on from the commencement of the 
work to completion by different contractors, no one of whom exceeded 
the 15-day limit, but the work covered at least 30 days, though not con- 
secutively, before its completion. 


(For other cases, see Insurance, Cent. Dig. §§ 744-747; Dec. Dig. § 316.) 


POLICY WAIVER. 


An insurance company did not waive the forfeiture under a stipulation 
against employment of mechanics upon the building without the con- 
sent of the insurer, because when the insurance was placed the sec- 
retary of the insurance company was told of a proposed change in the 
insured building, and said that it was all right; such language not 
binding the company, where both the written application and the by- 
laws printed in the policy provided that the company should not be 
bound by any act of an agent, unless indorsed on the policy or 
acknowledged in writing by the president or secretary. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


Appeal from Court of Common Pleas, Allegheny County. 

Action by Harry D. Robb, doing business as the Fayette Mill- 
ing Company, against the Miller’s Mutual Fire Insurance Com- 
pany. Judgment for defendant notwithstanding the verdict, and 
plaintiff appeals. Affirmed. 


Argued before Fell, C. J., and Mestrezat, Potter, Elkin, and 
Stewart, JJ. 


L. K. Porter, Frepertc W. MILLER, and Joun S. Ross, for 
Appellant. 

G. K. Wricut, for Appellee. 

Stewart, J. 

This was a suit on a policy of fire insurance, resulting in a 
verdict for the plaintiff. A motion for judgment non obstante 
prevailed in the court below and the appeal is from the judgment 
thus entered. 

In the opinion filed the plaintiff’s case was adjudged insufficient 
on several grounds. But one of these needs to be considered. 
The policy sued on contains this express stipulation: “This 


* Decision rendered, Jan. 3, 1911. 79 Atl. Rep. 150. 
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entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if mechanics be 
employed in building, altering or repairing the within described 
premises for more than fifteen days at any one time.” The in- 
surance was upon a two and a half story frame building used and 
occupied for milling purposes, and the machinery and fixtures 
therein. The policy issued May 26, 1900. We derive from plain- 
tiff’s testimony these facts: Shortly after the policy issued, 
various changes and improvements were made within the mill 
by mechanics employed for the purpose; but in none of these did 
the employment of the mechanics exceed 15 days. All these 
changes were made in the early months of 1901, and nothing 
more was done excepting some repairs to the roof, until some 
time in August, 1904, when the plaintiff entered upon the specific 
work of raising the main building 15 feet, in order to supply an 
additional story. Mechanics were employed to do this work, 
and they were so engaged until towards the close of the following 
month. The exact date of completion does not appear, but it 
does conclusively appear from the plaintiff’s testimony that the 
mechanics were engaged in the work for more than 15 days. It 
would be almost a necessary inference from plaintiff’s testimony 
that mechanics were engaged on this work for at least 30 days, 
not consecutive however, before its completion. The work in- 
volved raising the roof, a new or additional foundation, and 
change of the basement into practically a new story with new 
floors. It was all done in accordance with a well-defined plan as 
a whole, designed as a continuous piece of work, to be carried 
on from commencement to completion. The work was given to 
different contractors. So far as time taken for the particular 
work of each, no one exceeded the 15-day limit. Upon this ex- 
hibit of the case, the interpretation of the provision in the policy 
above referred to was for the court. The learned trial judge, in 
his opinion sustaining the motion for judgment, held that the 
alterations and repairs, from their nature, plan, and design, 
were to be considered as a piece of continuous work from the time 
of beginning until completion, and that prolonging it beyond 15 
days was in contravention of the policy, except as the excess 
of time was allowed by the defendant company. In this conclu- 
sion we entirely agree. Any other view would defeat wholly the 
manifest purpose of the stipulation and strip it of all meaning. 
The answer made to this is that the stipulation was waived 
by the defendant’s agent at the time of the taking out of the 
policy. The plaintiff testified that in the negotiation leading up 
to the policy he told the agent what changes he proposed to make 
in the building, and that with respect to each proposed change 
the agent, who was secretary of the company, said that it was 
all right. What was said between them with respect to raising 
the building, as derived from plaintiff's own testimony, occurred 
while they were together in the basement. . The plaintiff said to 
the agent: “This is too low, and some time in the future we 
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will have to raise this main part of the building up as soon as 
we get able. The agent said in reply: ‘“That’s all right; that 
ought to be done and pretty soon. This story is too low; there 
is not ventilation enough here.” After plaintiff indicated how 
the additional space in the basement would advantage, the 
agent remarked: ‘That is all right; that will increase the 
value of the property and decrease the hazard.” There was no 
conversation between them as to the time that would be re- 
quired to make any one or all of these proposed changes. To 
allow a jury to find upon such evidence a waiver by the insurer 
of the fifteen-day limit would be utterly beyond reason, in view 
of the fact that the plaintiff nowhere says that he so understood 
it and acted upon the faith of it in making his improvements. 
The reply of the agent with respect to each of the proposed im- 
provements may, for all the plaintiff says, have been a mere 
expression of opinion as to the desirability of the change from 
an owner’s standpoint. If made as an inducement to the con- 
tract of insurance, it could mean nothing more than an allow- 
ance that the particular improvements referred to would not 
enhance the risk of the insurer: 

It might be that, in face of such allowance by the agent, the 
insurer would not be justified in refusing the insured an exten- 
sion beyond the fifteen days, had such extension been requested, 
in order to complete any of the work entered upon; but this would 
not involve a waiver of the stipulation that no repairs should in 
their making exceed fifteen days. It might, as we say, con. lude 
the insurer as to the right of the insured to make the particular 
repairs, without avoiding the policy on account of increased risk, 
were there nothing in the contract to overcome it; but that 
could not be the case here, for in the written application on 
which the policy was issued, this appears: “It is further agreed 
that this company shall not be bound by any act of or statement 
made to or by any agent restricting or waiving its rights or vary- 
ing its written or printed contracts either before or after a loss, 
unless inserted in this application, indorsed on the policy, or 
otherwise acknowledged in writing by the president or secretary 
of said company.” This condition written on the plaintiff’s ap- 
plication was a clear statement of terms on which the defendant 
company was asked by the plaintiff to issue its policy. Whether 
he knew it was in his application or not, he must be held to 
have known it; for, if he did not, he alone was in fault. In 
advance of the issuing of the policy and as a condition of its 
issue, he agreed that he would not hold the company to any 
waiver of any of the terms of the policy, except as it was in- 
dorsed on the policy or otherwise acknowledged in writing. 
Furthermore, this same stipulation or condition, is recited in 
the by-laws of the company, a copy of which is printed in the 
policy, so that the insured both before and after accepting the 
policy had notice of such requirement. Under such circum- 
stances, conceding a waiver by the agent, the plaintiff would be 
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in no situation to enforce it. But there was no waiver. The 
plaintiff’s case showing positive noncompliance with the con- 
dition of the policy in the particulars discussed, and no suffi- 
cient excuse appearing, the case was not one for the jury. It is 
unnecessary to discuss other features of the case. 

The assignment of error is overruled, and the judgment is 
affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The theory of the builders’ risk is that extended repairs or altera- 
tions requiring the partial surrender or control of the premises to 
mechanics is an essential increase of risk requiring the consent of 
the company. Under the original form of this clause requiring con- 
sent in all the cases the meaning was limited to such repairs as were 
not incidental to the proper maintenance of the building. Westchester 
F. Ins. Co. vs. Foster, 90 Ill. 121; Mack vs. Ins. Co., 16 N. Y. 560. The 
present clause is virtually a permit by the company for repairs of 
any kind not requiring more than fifteen days to complete. The time 
limit is assumed to conclusively measure the extension of the repairs. 
It matters not whether they are done in detachments or as a whole; 
whether by one set of mechanics or by consecutive sets, so long as 
the alterations or repairs are, as a whole, a single correlated plan. 
Whether the work is thus correlated or mere independent, incidental 
pieces of work, it seems questionable whether mechanics even for in- 
dependent, incidental repairs can be consecutively employed longer 
than the time specified. See German Ins. Co. vs. Hearne, 57 C. C. 


A. 527. 





Sheets et al. vs. Iowa State Ins. Co. 


KANSAS CITY COURT OF APPEALS. 


Missouri 


SHEETS et AL. 
US. 
IOWA STATE INS. CO-* 


POWER OF AGENT—ASSIGNMENT OF POLICY. 


Where an insurance policy contemplated a possible sale of the property 
insured and provided for an assignment of the policy, the provisions 
that it should be void if the property were assigned or transferred 
without the consent of the company, and that only the secretary had 
authority to waive any of its terms and conditions, did not amount to 
a limitation on the authority of local agents with the power to make 
contracts of insurance, to make indorsements, and consent to assign- 
ments of the policy. 


(For other cases, see Insurance, Dec. Dig. § 207.) 


ASSIGNMENT OF POLICY—POWER OF AGENT— STATUTE. 

Because of a statute which provides that foreign companies permitted to 
do business in this state shall make contracts of insurance only by 
lawfully constituted, resident agents, who shall countersign all poli- 
cies so issued, one relying on the assignment of an insurance policy 
made by a mere soliciting agent, who countersigned it, can recover 
from a foreign insurance company, as it will be estopped from claim- 
ing that it vfolated the statute by doing business through an agent 
without authority to countersign the policy. 

(For other cases, see Insurance, Dec. Dig. § 24.) 


FORFEITURE OF POLICY—ADDITIONAL INSURANCE. 

Where an insurance policy provided that, since a statute provided that 
no insurance company should take risk on any property for more 
than three-fourths its value, the total insurance on the described 
property should be limited to that, and in case of other insurance the 
company should be liable proportionately, that provision impliedly 
granted permission for additional insurance up to three-fourths of 
the value of the property, whether in that company or not, and hence 
nullified the effect of a provision that additional insurance, without 
the insurer’s consent, shall avoid the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


FORFEITURE OF POLICY—ALIENATION OF PROPERTY. 


Where an insurance policy on a stock of goods provided that it should 
be void in case of alienation of the property, a sale in bulk of goods 
worth $400 out of a stock valued at $9,000 will not forfeit the policy, 


for it is presumed that it contemplated a continuous sale from. and 
replenishment of the stock. 


(For other cases, see Insurance, Cent. Dig. § 821; Dec. Dig. § 328.) 


Appeal from Circuit Court, Grundy County ; Geo. W. Wana- 
maker, Judge. 
Action by Robert G. Sheets and another against the Iowa 


* Decision rendered, Feb. 13, 1911. 135 S. W. Rep. 8o. 
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State Insurance Company. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 


Haut & HALL, Jas. C. Davis, and HucHres & Sawyer, for 
Appellant. 

A. G. Knicut, E. R. SHeetz, and E. M. Harper, for Re- 
Spondent. 

Jounson, J. 

This is an action on a policy of fire insurance. The trial re- 
sulted in a judgment for plaintiffs for the full amount of the 
policy, with interest and costs, and an appeal to this court was 
allowed defendant. We transferred the cause to the Supreme 
Court on the ground that a constitutional question was in the 
case, but that court held that the question “was not timely 
raised below and for that reason cannot be properly considered 
on appeal,” and sent the case back. Sheets vs. Ins. Co., 226 Mo. 
613, 126 S. W. 413. 

Counsel for defendant have sixteen specifications of error in 
their brief, thirteen of which refer to instructions given by the 
court at the request of plaintiffs. One of these instructions, 
numbered 3, was attacked in the motion for a new trial on the 
ground that the statute on which it was based (section 7995, 
Rev. St. 1899 [page 3801, Ann. St. 1906]) is unconstitutional. 
That was the constitutional question which prompted us to 
transfer the cause to the Supreme Court and which that court 
held was not raised in proper time, since it first appeared in 
the motion for a new trial. The rule was iterated in the opinion 
that “in so grave a matter as a constitutional question it should 
be lodged in the case at the earliest moment that good pleading 
and orderly procedure will admit, under the circumstances of 
the given case, otherwise it will be waived;”’ and it was held 
that defendant should have raised the question at the time the 
instruction founded on the statute was offered. The fact is 
noted that the record fails to show any objection to the instruc- 
tion, and the rule is pronounced “that before one can legally 
except to the action of the court in giving or refusing instruc- 
tions, he must first request the court to give same or object 
thereto, as the case may be, before his exceptions will be avail- 
ing. 

In Welch vs. Coal Co., 132 S. W. 49, we held this rule to all 
given instructions and rejected the view that it was intended to 
apply only to instructions involving constitutional questions. 
Such, also, is the conclusion of the St. Louis Court of Appeals. 
Stevens vs. Maccabees, 132 S. W. 757. We perceive no reason 
for changing our opinion, and, since the record before us does 
not show that defendant objected to any of the instructions given 
at the request of plaintiff, we hold that the assignments of error 
relating to such instructions are not before us and shall confine 
our attention to the remaining assignments discussed in the 
briefs. Two of them are based on the refusal of the court to 
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give the jury a peremptory instruction to find for defendant, and 
the other relates to rulings on evidence. 

The material facts of the case thus may be stated: Defendant 
is a foreign insurance company and has its chief office in Keokuk, 
Iowa. It is licensed to do business in this state and maintains an 
agency at Cainsville, Mo. In September, 1904, it issued a policy 
for $2,000 to Adams & Son of Cainsville, on a stock of merchan- 
dise owned by that firm. The agent of defendant at Cainsville, 
J. W. Henderson, attended to the business of taking the applica- 
tion for the insurance, forwarding it to the head office, delivering 
the policy to the assured, collecting the premium and remitting it 
to the head office. He also countersigned the policy and in doing 
all these things followed the usual course of business he had 
pursued for a number of years, with the consent of defendant. 
Among the stipulations of the policy were the following: “No 
officer, agent or employee of this company shall have power or 
authority to waive any of the terms or conditions of this policy, 
either before or after loss, except only the secretary of this 
company, and any waiver by him must be in writing signed by 
him and indorsed upon, or attached to the policy. This entire 
policy shall be void, unless otherwise provided by written agree- 
ment endorsed hereon or added hereto, in any of the following 
cases, to wit: If at the time of loss the title or interest of the 
assured, in the property described in this policy, or any part 
thereof be less than an unqualified ownership, free and clear of 
all liens, equities or incumbrances. * * * If any other insur- 
ance whether valid or not exists or is placed on the property 
insured, or any part thereof. * * * In case there shall be any 
other policies or contracts of insurance on the property herein 
insured, with the consent of this company, as herein provided 
(the insured) shall recover of this company only such proportion 
of the loss upon any item as the sum hereby insured thereon shall 
bear to the whole amount of insurance thereon, whether specific 
or blanketed with other items, and if any such policies contain 
any limitations or exemptions such limitations or exemptions 
shall limit the proportion of the liability of this company. * * * 
All papers or riders attached to this policy bearing same number, 
and signed by the secretary of the company shall be and form a 
part of this policy.” On the back of the policy was the form of an 
assignment for use in case of the sale of the property and at the 
bottom of the form were the words: “The company hereby con- 
sents to the above assignment, subject to all the terms and condi- 
tions of the policy, and the questions and answers in the appli- 
cation.” 

Attached to the policy was the following “rider :” “The Legis- 
lature of the state of Missouri having by enactment provided that 
no company shall take a risk on any property in said state at a 
ratio greater than three-fourths of the value of the property 
insured, it is a condition of this policy that the total insurance on 
the described property shall be limited to three-fourths of the 
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cash value of such property or any item thereof, and that this 
company shall not be liable in case of loss or damage by fire for 
an amount greater than three-fourths of the actual cash value of 
each item of property insured by this policy (not exceeding the 
amount insured on each such item) at the time immediately pre- 
ceding the fire, nor for more than this company’s proportion of 
three-fourths of such cash value of each item insured, in case of 
other insurance thereon; and if the amount of this policy on any 
item therein, together with all other insurance thereon (if any 
other insurance is permtitted in writing on the policy) exceeds 
three-fourths of the cash value of such property or any item 
thereof, it shall thereby become void to the extent of such excess; 
and if by reason of this clause the liability of this company shall 
be less than the amount of insurance thereon for which premium 
has been paid, this company will on demand, refund to the 
assured for the full term of the policy the premium received by it 
on the difference between the amount insured and the amount 
paid for total loss on such property.” 

Before applying for this policy Adams & Son had procured 
another policy of $2,000 from another insurance agent in Cains- 
ville, a Mr. Woodward. Henderson and defendant had knowl- 
edge of the existence of this insurance and issued the policy in 
question knowing that it would increase the total insurance on 
the stock to $4,000. On October 18, 1904, Adams & Son traded 
the stock to plaintiffs for some real estate. The “trading value” 
of the stock was placed at $9,000, and there is substantial evi- 
dence tending to show that its actual market value exceeded that 
sum. If we were sitting as triers of fact, we would say the actual 
value was not over $6,000, but in our consideration of the 
demurrer to the evidence we must accept as proved the facts most 
favorable to plaintiffs which we find supported by substantial 
evidence, and from this viewpoint we give full credence to the 
testimony of plaintiff Sheets, who testified: “Q. You say the 
stock was worth about $9,000 at the time it was transferred to 
you? A. Yes, sir; I invoiced it after 1 traded it, It invoiced 
$9,300. Q. At what value did you invoice it? A. I tried to invoice 
it at what it was worth on the market.” The property included 
a stock of groceries and grocery fixtures valued at about $400. 
On either the day of the purchase of the stock or the next day, 
plaintiff Sheets and the senior Adams took the two policies and 
visited the offices of Mr. Woodward and Mr. Henderson, for 
the purpose of having the policies assigned to plaintiffs. After 
successfully concluding this business with Mr. Woodward, Sheets 
applied for and obtained an additional policy for $1,000 on the 
goods, and then he and Adams proceeded to the office of Hend- 
erson. The nature of the business they transacted with him is 
a subject of serious controversy. It is the contention of defend- 
ant that Henderson was a soliciting, not a resident, agent, and 
that he had no authority to execute an assignment as defendant’s 
representative. Henderson states he had no such authority, and 
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that to expedite the transfer he cut out a form of assignment 
from a blank policy, filled it out, had it signed by Adams and 
Sheets, and sent it to the head office for approval and execution 
by defendant. This statement of what occurred is contradicted 
by Sheets, who states that nothing was said about any restrictions 
on the authority of the agent, and that as.soon as he learned what 
was wanted he filled the blank on the back of the policy, signed it 
as defendant’s agent, and delivered it to Sheets, who took it back 
to the store and put it in the safe, where it was destroyed in the 
fire. For the purposes of the demurrer to the evidence, we adopt 
the testimony of Sheets as the true version of the transaction. 
On this visit Sheets applied to Henderson for an additional policy 
of $1,000, and the next day Henderson delivered him a policy 
for that amount issued by another company. So, according to 
the evidence of plaintiffs, the net result of the visits to the insur- 
ance agents was the transfer to plaintiffs of the existing policies 
and the increase of the insurance on the stock from $4,000 to 
$6,000. As to the object of plaintiffs in increasing the insurance, 
Sheets testified: “At that time I intended to continue the busi- 
ness at Cainsville and increase my stock, to put in a $10,000 stock. 
And after I decided not to increase the stock, I canceled this 
policy (the new policy) with Mr. Henderson. I never paid him 
anything on it at all; never paid the premium.” Henderson tes- 
tified: “I wrote him then the policy in the St. Louis Company 
for $1,000 and delivered it to Sheets the next day about 9 o’clock. 
I took it up from Sheets some time later. The policy was in 
force about 25 days. It had earned $3.50. Mr. Sheets paid me 
the short rates on the policy when I took it up. The premium 
was $17 and the policy was to run for one year.” The policy of 
$1,000 procured from Woodward was canceled by the insurer in 
November or early in December. The old policy of $2,000 issued 
to Adams & Son through Woodward’s office was canceled by the 
insurer December 10, 1904. After this there remained no other 
insurance on the stock but the policy in controversy. 

The fire occurred the day after the cancellation by Woodward 
of the $2,000 policy and resulted in the total destruction of the 
stock. In November preceding the fire plaintiff sold the stock 
of groceries in bulk for $400, its reasonable value, but did not 
notify defendant of the sale. The argument of defendant that 
the policy was not in force at the time of the fire may be reduced 
to three main propositions, viz.: First. The assignment of the 
policy from Adams & Son to plaintiffs was not consummated in 
accordance with the provisions of the contract and therefore was 
ineffective, though Henderson in fact attempted to assume au- 
thority to act as the vice principal of defendant in its execution. 
Second the increase in the insurance was in direct violation of 
the contract and the forfeiture of the policy was the penalty 
imposed therefor by the contract. Third. The sale in bulk of a 
part of the stock without the consent of the insurer incurred a 
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forfeiture of the policy. We shall dispose of these propositions 
in the order of their statement. 

1. This proposition is predicated on the contention that Hend- 
erson was a special agent of limited powers, authorized only to 
solicit insurance. One of defendant’s general officers testified : 
“The Iowa State Insurance Company has two classes of agents 
in Missouri, recording and soliciting. The character of business 
done by soliciting agents is to take applications and send them in 
to the company. Soliciting agents have no authority to consent 
to the transfer of policies. They have no authority to modify or 
change any of the terms of the policy. The soliciting agent takes 
the applications, sends them to the company, and, if accepted, 
the company writes the policy, sends it to the agent, and the policy 
is delivered by the agent to the assured. Henderson belongs to 
the soliciting class of agents. He had no authority to issue poli- 
cies and never issued policies.” With this statement of the char- 
acter of Henderson’s agency as a text, counsel for defendant rely 
on the well-settled rule, often recognized in this state, “that a mere 
soliciting agent of an insurance company intrusted with the re- 
ceipt of applications for insurance and premiums therefor cannot, 
without more, bind the company by his oral contract for present 
insurance pending the action of the company on the applications 
forwarded by him as agent.” Embree vs. Insurance Co., 62 Mo. 
App. 132. 

In Trask vs. Ins. Co., 58 Mo. App. 431, a case much relied on 
by defendant, it was held by the St. Louis Court of Appeals that, 
where the agency contract disclosed that the agent was authorized 
“only to receive and forward to this company applications for in- 
surance and to collect and transmit premiums therefor,” and re- 
served to the company the right to accept or reject any and all 
such applications, and the evidence failed to show “a holding out 
of said special agent by defendant as having any greater authority 
than that conferred upon him by the terms of the special agency 
under which he was employed, the agent had no authority to make 
a contract of insurance binding upon his principal.” We con- 
cede the soundness of this doctrine, and, further, we shall con- 
cede that in the agency contract defendant did curtail the au- 
thority of its agent to that of a mere solicitor of insurance. It 
remains to be seen whether or not defendant held its agent out to 
the world as one possessed of general powers, including that of 
making contracts of insurance on its behalf. The policy on its 
face contemplates that a sale of the property may be made while 
the insurance is in force, and makes provision for the assign- 
ment of the policy with the consent of the company. There is 
no provision that the indorsement of the company to the assign- 
ment must be made by any particular officer, or that the policy 
must be sent to the home office for such purpose. It is stipula- 
ted that the policy shall be void when the property is alienated or 
incumbered without the consent of the company, and that the 
secretary of the company is the only officer or agent possessing 





Fire.] Sheets et al. vs. Iowa State Ins. Co. 961 


authority to waive any of the terms and conditions of the policy. 
But such stipulations constitute no limitation on the power of 
general agents to make contracts of insurance, and as “a renewal 
of a policy is, in effect, a new contract of assurance” (Jenkins 
vs. Ins. Co., 171 Mo. 383, 71 S. W. 688), so the assignment of a 
policy with the written consent of the insured in legal effect is 
the making of a new contract, and an agent clothed with authority 
to make contracts of insurance is clothed with authority to indorse 
his principal’s consent to the assignment of a policy. We quote 
approvingly from the opinion of the Supreme Court of Nebraska 
in Insurance Co. vs. Rounds, 35 Neb. 752, 53 N. W. 660: “It is 
urged that the indorsement was not binding until approved by 
the company, and that it immediately after receiving notice 
thereof rejected it and ordered the policy canceled. There is 
no provision of the policy which requires that such indorsement 
should be made by any particular officer of the company, or that 
the policy must be sent to the home office of the company for such 
purpose. It only specifies that the policy shall be void where the 
property insured is alienated or incumbered, unless the consent 
of the company is indorsed on the policy. A local agent having 
the power to make a contract of insurance has authority to make 
indorsements upon a policy of insurance like the one in question, 
and, when so made, the company will be bound thereby.” 

Indeed the officer of defendant, from whose testimony we 
quoted, admits the authority of general agents of defendant to 
“grant assignments” without sending the policies in to the home 
office. He testified: “Q. The only difference between your re- 
cording agents and your soliciting agents is, in one of them the 
policy is filled out at the home office and sent to the soliciting 
agent for his countersigning and delivery, and the other keeps 
the policies on hand and issues them? A. No, sir. Q. Isn’t 
there that difference? A. Yes, sir. Q. What else is there? A. 
The recording agent has the power to make indorsements, grant 
assignments. Q. The recording agents fill in these blanks? A. 
Yes, sir. Q. And the policies are signed by the officers and 
placed in his charge? A. Yes, sir Q. Then he countersigns and 
delivers them? A. Yes, sir. Q. And the other way, it is filled 
out by the company at the home office, signed by the president 
and secretary, then sent to the soliciting agent for his counter- 
signing and delivery? A. Yes, sir.” 

If Henderson was held out by defendant as a general agent au- 
thorized to make contracts of insurance, it is bound by his acts 
performed within the scope of his apparent authority among 
them, the act of indorsing defendant’s consent to the assignment 
in question. In addition to taking the application for policies and 
collecting premiums, Henderson countersigned all policies issued 
through his office, and delivered them. We are not holding that 
this practice, in the absence of the statute to which we shall pre- 
sently refer, would characterize the agency as general instead 
of special. .We express no opinion on that point, since we find 

L—Vvol. XL.—61. 
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the characterization is made by the statute which defendant 
sought to have declared unconstitutional. That statute provides: 
“Foreign companies admitted to do business in this state shall 
make contracts of insurance upon property or interests therein 
only by lawfully constituted and resident agents, who shall coun- 
tersign all policies so issued. And any such insurance company 
who shall violate any provision of this section shall suffer a 
revocation of its authority by the superintendent of insurance to 
do business in this state, in addition to the penalty prescribed in 
section 8002, such revocation to be for the term of one year.” 
Rev. St. 1899, § 7995. 

This is the first occasion this statute, which was enacted in 
1897, has been before a court of last resort for interpretation. 
The meaning of the statute is clear, and one does not have to go 
far to ascertain the legislative intent that prompted its enactment. 
Obviously, one of its main purposes was to put a stop to the irri- 
tating and unjust practice indulged in by some insurers of adroitly 
phrasing their agency contracts in a way to bestow general 
powers on their agents, who come in direct contact with the 
public, when such powers relate to benefits flowing to the com- 
pany, and to invest such agents with no power to represent the 
company when the benefits of the insured are involved. Such 
attempted aggressions frequently have been repelled by the courts 
of this state under the doctrine that “an insurance company 
cannot make its local agent the medium through which all the 
benefits of a policy flow from the insured to it, and then deny 
that he has authority to represent it when the benefits of the in- 
sured are involved.” Nickell vs. Ins. Co., 144 Mo. 420. 46 S. W. 
435. And the Legislature evidently thought further to discourage 
them by requiring all contracts of insurance to be made by regu- 
larly constituted and lawfully licensed resident agents, who should 
countersign the policies, so that when the insured received his 
policy he would know that the local agent who countersigned it 
possessed the power to make contracts for his company and to 
bind it as a general or, as defendant calls it, a recording agent. 
When plaintiffs saw the name of Henderson countersigned on 
the policy, they were justified in assuming that he had authority 
to consent to the assignment, and we hold that defendant is estop- 
ped by the provisions of the statute from disputing such author- 
ity. The contention that he was only a soliciting agent neces- 
sarily is an assertion that defendant made a contract of insurance 
in this state in violation of the law, since, in such case it would 
have made the contract of insurance without the intervention of 
a resident agent duly authorized to make such contracts. De- 
fendant will not be suffered to stand on such immoral ground, 
and we shall assume for the purpose of this case that the counter- 
signing of the policy was in compliance with the statute. We 
are not saying that a foreign insurance company may not employ 
soliciting agents of limited powers in this state, but we are 
holding that countersigning, resident agents are presumed to 
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—— authority to make contracts of insurance for their prin- 
cipals. 

2. The additional insurance was taken out with the knowledge 
and consent of Henderson, the local agent, and, according to 
evidence of plaintiffs, did not increase the total insurance beyond 
the limit fixed by the “rider” attached to the policy. The second 
proposition must be ruled against defendant under the rule ap- 
plied in Bush vs. Ins. Co., 85 Mo. 155, where speaking through 
Ellison, J., we said: “There was a three-fourths value clause 
attached to the policy as a ‘rider’ in the following words: ‘Three- 
Fourths Value Clause. It is a part of the consideration of this 
policy, and the basis upon which the rate of premium is fixed, 
that in the event of loss, this company shall not be liable for a 
greater amount than three-fourths of the actual cash value of 
the property covered by this policy at the time of such loss, and, 
in case of other insurance, whether policies are concurrent or not, 
them for only its pro rata proportion of such three-fourths value. 
Total insurance permitted is hereby limited to three-fourths of 
the actual cash value of the property hereby conveyed and to be 
concurrent herewith.’ We had occasion to consider a clause of 
like character to this, though expressed in broader language, in 
Dolan vs. Insurance Co. (decided at this term) 134 S. W.—, 
and we there held the clause to be a permit for other insurance 
up to the three-fourths limit; the clause in this ‘rider’ reading: 
‘Total insurance permitted is hereby limited to three-fourths of 
the actual cash value of the property hereby covered and to be 
concurrent herewith,’ meaning that permission is thereby granted 
the assured to procure that amount of insurance. Palatine Ins. 
Co. vs. Ewing, 92 Fed. 111, 34 C. C. A. 236; Ins. Co. vs. Bussell, 
48 S. W. (Tenn. Ch.) 703.” 

3. We think the alienation clause in the policy was not in- 
tended to apply to sales made in the course of business from 
stocks of merchandise. The rule thus is stated in 2 Cooley’s 
Briefs on the Law of Insurance, 1746: “An insurance on a 
stock of goods which in the nature of business will be continually 
changed, is an insurance on the stock, and not on the specific 
goods in stock at the time the policy issued, so that sale from the 
stock and removal thereof will not forfeit the policy, though it 
contains a nonalienation clause.” A sale in bulk of the entire 
stock, or of enough thereof to materially affect the risk, would 
constitute a breach of the alienation clause, but a sale in bulk of 
goods worth $400, out of a stock valued at $9,000, cannot be con- 
sidered as an enhancement of the risk, especially where the value 
of the stock remaining still exceeds by more than 33 1/3 per cent 
the amount of the outstanding insurance. A sale of this character 
should be treated as one made in the ordinary course of a mer- 
chant’s business. 

We have examined the objections to the rulings on the evidence 
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and find that no prejudicial error was committed against defend- 
ant in these rulings. 
The judgment is affirmed. All concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


To countersign is literally to sign an instrument opposite the 
principal signature attached. Its legal effect is simply that of the 
attestation or confirmation of the instrument. The rights or power 
granted by the instrument flow through the attachment of the princi- 
pal signaure. These rights are simply made effectual by the counter- 
signing. The attestation of wills and deeds is of the nature of coun- 
tersigning by the witnesses. In the case of policies and other cor- 
porate obligations the attestation is by some agent of the corporation 
authorized to confirm the validity of the instrument. Where such 
countersigning is required, either by the policy or the statute, the 
prevailing doctrine is that the instrument is incomplete until thus 
fully executed, and therefore the lex loci contractus is the state where 
such countersignature is executed, though it has also been held that 
its only effect was that of added proof. See Continental Life Ins. Co. 
vs. Webb, 54 Ala. 688; Daniels vs. Ins. Co., 12 Cush. (Mass.) 416; Todd 
vs. Ins. Co., 33 Leg. Int. (Pa.) 239; Equitable L. Assur. Soc. vs. Clem- 
ents, 140 U. S. 226. Here, by permitting the solicitor to countersign, 
the company recognized him as an agent authorized to contract. 

While the natural construction of the rider implies that other in- 
surance must be specifically permitted, its language also allows the 
contention that the right to additional insurance up to three-fourths 
of the value is granted and, under the rule construing most strongly 
against the insurer, the latter construction may not improperly be 
adopted. 


————o+@——_—_ 


COURT OF CIVIL APPEALS OF TEXAS. 


OLD COLONY INS. CO. 
Us. 


STARR-MAYFIELD CO.* 


WAIVER OF CLAUSES—EFFECT. 

Agreement by fire insurer’s agent, who was empowered to solicit, issue, 
and deliver policies, in negotiating for a policy, that an iron-safe 
clause should not apply, binds insurer, where insured, when the con- 
tract was made, had no notice of limitation upon the agent’s author- 
ity, though the policy stipulated against his right to waive provisions, 
and where, when insured accepted the policy, he did not know that 
the policy differed from the terms agreed upon. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


Appeal from Smith County Court; J. A. Bulloch, Judge. 
Action by the Starr-Mayfield Company against the Old Colony 


* Decision rendered, Jan. 26, 1911. Rehearing denied, Mar. 16, IgQII. 
135 S. W. Rep. 252. 
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Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affrmed in oral opinion. Motions for rehearing and 
to certify overruled. 


CRANE & CRANE, for Appellant. 

Price & BEARD, for Appellee. 

Wison, C. J. 

As the assignee of one Brown, appellee, the plaintiff below, re- 
covered a judgment against appellant for the sum of $800, the 
amount of a policy issued by appellant to Brown, insuring a stock 
of merchandise owned by him against loss by fire, which stock, 
during ,the life of the policy, was destroyed by fire. The policy 
was dated October 20, 1909. It contained the usual “iron-safe 
clause,” requirements of which, it was shown, had been ignored 
by Brown. Having reached the conclusion that said clause in the 
policy was not operative as between the parties to the contract, 
in an oral opinion rendered January 26, 1911, we affirmed the 
judgment of the court below. In motions for a rehearing and to 
certify a question to the Supreme Court, it is insisted, among 
other things, that the conclusion reached by us is in conflict with 
the conclusion reached by the Court of Civil Appeals of the 
Fourth District in Insurance Co. vs. Mize, 34 S. W. 670. 

This contention is based upon the assumption, and it is a 
correct one, that this court held that, notwithstanding the stipula- 
tion in the policy to the contrary, appellant was bound by the 
conduct of its agent, McBride; whereas the Court of Civil Ap- 
peals of the fourth District in the Mize Case held that, where the 
policy expressly prohibits an agent from waiving such a term 
in the policy, the insurance company is not bound by his act. 
We were, and are still, of the opinion that this case on its facts 
is clearly distinguishable from the Mize Case, and that there is 
no conflict between the conclusion reached by us and that reached 
by said Court of Civil Appeals of the Fourth District. In the 
Mize Case it was shown that at the time the policy was tendered 
to the insured the company’s agent told him that it was not neces- 
sary to comply with the requirements of the iron-safe clause, and 
that the insured afterwards read that clause in the policy and then 
accepted the policy. In this case Brown, the insured, testified: 
“He (Mc Bride, appellant’s agent) came into my place of business 
and solicited me to take out insurance with his company, on my 
stock. * * * I told him that I could not keep my books in an 
iron safe, because I had no iron safe, and I could not spare the 
money to buy one, and that I could not take the insurance if I 
had to comply with it; and he answered me that he would make 
it all right. I told him that I had no place to keep my books, 
except in the house. At the time we had this conversation, he 
knew that I was living in the building in which I did business. 
This conversation was about the 20th of October, 1909. The 
policy was not delivered at that date, but some time after that. 
Mr.McBride told me that my stock of goods was insured from 
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the date of our first conversation—that the insurance would 
diate from the date of the first conversation. I do not remember | 
whether the policy was delivered to me in person or not. I do 
remember, though, that I did not have all of the money; but 1 
paid him $10, and also spoke to him at the same time about the 
aron-safe clause. * * * I said: ‘McBride, I do not want to 
pay this money if this iron-safe clause is going to hold. I have 
mot got an iron safe but keep my books and invoices in my desk 
an the store, and why should I pay my money for nothing?’ 
And he said: ‘That is all right, Mr. Brown, If you have a loss 
you will get your money.’ * * * At the time I paid the first $10 it 
must have been 10 or 20 or 30 days after October 20th I did not 
get the policy until I paid the last $10. Before the policy was 
delivered to me, I had no opportunity of inspecting it. The last 
$10 was paid 10 or 15 days after the first payment was made at 
my store. I do not remember that there was anything said at 
that time about the iron-safe clause. The policy, I believe, was 
delivered to my wife.” McBride, appellant’s agent, testified: 
“T am local agent for the defendant company to solicit insur- 
ance, issue and deliver policies, and collect premiums for it. * 
* * He (Brown) paid me one-half of the premium at one time 
and the balance at another. Mr. Brown saw the policy before 
he paid the full amount of the premium. I do not suppose, 
however, that he read it. I did not give it to him and let him see 
it. I told Mr. Brown that he was insured from the date of the 
first conversation that I had with him.” 

It will be noted that according to the testimony of Brown, as 
quoted, the contract covering the insurance rested in parol during 
10 to 30 days and that when he accepted the policy intended to 
reduce the contract to writing he was ignorant of the fact that 
the terms thereof as evidenced by the writing differed from the 
terms agreed upon. It was shown that McBride, as appellant’s 
agent, was authorized to solicit insurance and issue and deliver 
policies and collect premiums due appellant on its contracts. It 
was not shown that at the time the contract was entered into 
Brown had any notice of any such limitation on McBrides’ 
authority as the policy afterwards issued provided for. There- 
fore, to our minds, the distinction between this case and the Mize 
Case is so marked as to forbid the conclusion reached by appellant 
that they-are in conflict. 

The motions are overruled. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The logic of the distinction made by the court between the present 
«ase and that of Mize amounts to this, that in the latter the policy 
‘was executed, delivered, examined and accepted by the insured co- 
temporaneous with the making of the contract, and must be presumed 
to express the intention of the parties. Here, on the contrary, the 
«contract by parol had been running for several weeks before it was 
evidenced in writing in an instrument not directly received by the - 
insured, and which he might not feel called on to specifically exam-. 
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ine. Strictly, the insured sought a reformation of the policy to con- 
form to the contract, which was in effect accomplished through the 
action at law. While the decisions are conflicting, the tendency of 
the courts has been that where the written contract varies from that 
intended by the parties, the fact that it was not examined by the in- 
sured will not bar its reformation. See Hay vs. Ins. Co., 77 N. Y. 235; 
Equitable, &c., Ins. Co. vs. Hearne, 20 Wall. 494; Barnes vs. Ins. Co., 
75 Iowa 11. But per contra see Travelers Ins. Co. vs. Henderson, 16 
Cc. C. A. 390; N. Y. Life Ins. Co. vs. McMaster, 30 C. C. A. 532. 

While retention of a policy for a long time without discovering 
the variance has been held in many cases to be laches barring equi- 
table relief (Wagner vs. Ins. Co., 385 W. 214; Durham vs. Ins. Co., 
22 Fed. 468), here the argument may be reversed. The retention was 
on the part of the company, tending to throw the insured off his guard. 


SUPREME COURT OF IOWA. 


WATERLOO LUMBER CO. ET AL. 
US. 
DES MOINES INS. CO.* 


POLICY—SURRENDER AFTER LOSS. 

Insurance agents having reported a policy in favor of plaintiffs in defend- 
ant company, defendant immediately directed its cancellation, and the 
agents thereupon, before the fire, wrote a new policy in another com- 
pany for the same amount, giving that company credit for the prem- 
ium which plaintiffs had paid for the policy in defendant. After 
the loss the agents’ representative explained the facts to plaintiffs 
and requested a surrender of the old policy and an acceptance of the 
new one, which plaintiffs did, but the day before suit was com- 
menced plaintiffs’ attorney tendered the agents the new policy and 
demanded a return of the one surrendered, which was refused. Held, 
that such surrender operated as a cancellation of defendant’s policy, on 
which plaintiffs could not thereafter recover. 


(For other cases, see Insurance, Dec. Dig. § 243.) 


Appeal from District Court, Black Hawk County; Franklin 
C. Platt, Judge. 

Suit on a fire insurance policy, and a judgment thereon for the 
plaintiffs. The defendant appeals. Reversed. 


READ & Reap, for Appellant. 
Epwarps & LoncLey, for Appellees. 
SHERWIN, C. J. 
This cause was submitted to the court without the aid of a jury. 
The controlling facts are that the firm of Jameson & French was 
the recording agent of the defendant and of the Iowa Manufac- 


* Decision rendered, Mar. 7, 1911. 130 N. W. Rep. 147. 
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turers’ Insurance Company of Waterloo. The plaintiff’s author- 
ized Jameson & French to place certain insurance for them in 
some of their companies. Thereupon Jameson & French wrote 
a policy in the defendant company and delivered it to the plain- 
tiffs, receiving from them the stipulated premium therefor. 
Upon receiving the report as to the policy so issued, the defend- 
ant immediately wrote to Jameson & French that it would not 
carry the risk at the rate fixed and directing that the policy be 
canceled This letter was received by the agents a day or two 
before the fire, and upon its receipt they at once wrote a policy 
for the same amount and at the same rate in the lowa Manu- 
facturers’ Insurance Company, and gave said company credit 
for the premium which had been paid by the plaintiffs. The loss 
occurred in the evening of February 7th, at which time the policy, 
written and properly signed, in the Iowa Manufacturers’ Com- 
pany had not been delivered. In the morning of the 8th of Feb- 
ruary, Mr. London, who represented Jameson & French, learned 
of the plaintiffs’ loss and immediately went to the plaintiffs’ office, 
taking with him the policy in the Iowa Manufacturers’ Insurance 
Company. He then told the plaintiffs that the defendant had 
declined their risk and requested a cancellation of its policy, and 
that Jameson & French had rewritten the insurance the day 
before in the Iowa Manufacturers’ Insurance Company. He 
asked the plaintiffs to accept the latter policy and return to him 
the defendant’s policy, and upon his statement that it was all right 
for them to do so, the plaintiffs accepted the policy in the Iowa 
Manufacturers’ Insurance Company and delivered to London the 
defendant’s policy. Later, and before this suit was brought, the 
Iowa Manufacturers’ Insurance Company, with full knowledge 
of the circumstances, accepted the premium for its policy and re- 
tained the same, and the plaintiffs have retained the policy issued 
by said company. It should be said, however, that the day 
before this suit was commenced, the plaintiffs’ attorneys ten- 
dered to Jameson & French the policy in the lowa Manufacturers’ 
Insurance Company and demanded the policy in the defendant 
company. The demand was refused and the plaintiffs retained 
the lowa Company’s policy. 

It appears without question that the plaintiffs knew that the de- 
fendant had ordered its policy canceled and that it had been 
canceled by Jameson & French. They also knew that their risk 
had been rewritten in the Iowa Manufacturers’ Company by 
Jameson & French. If, with such knowledge, they surrendered 
the defendant’s policy and accepted the policy in the lowa 
Manufacturers’ Company tendered them by Jameson & French, 
through their agent, we do not see how the defendant can be held 
liable on its policy. The plaintiffs would certainly be bound by 
such action, unless it was induced by some wrongful act on the 
part of Mr London, and no suggestion of that kind is made. 
Larsen vs. Ins. Co., 208 Ill. 166, 70 N. E. 31; Springer vs. Anglo- 
Nevada Co., 58 Hun, 601, 11 N. Y. Supp. 533. The plaintiffs 
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say that Jameson & French were not their agents in procuring 
the policy in the Iowa Manufacturers’ Company, nor in consent- 
ing to the cancellation of the defendant’s policy. But whether or 
not the plaintiffs were bound by their surrender of the one policy 
and the acceptance of another does not depend upon the question 
whether Jameson & French were the plaintiffs’ agents. They 
were the agents of both insurance companies, with power to 
issue policies, and the plaintiffs in dealing with them were dealing 
with both companies ; and when they voluntarily surrendered the 
defendant’s policy and accepted another in place thereof, it 
operated as a cancellation of the former without further action 
on the part of either. The policy in the Iowa Manufacturers’ 
Insurance Company was properly executed and ready for delivery 
before the loss occurred, and that it could be delivered after the 
loss would seem to be unquestionable. Indeed, it is not questioned 
here. But see New York Ins. Co. vs. Babcock, 104 Ga. 67, 30 S. 
E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; 1 May on Insurance 
(4th Ed.) § 60. 

As there will have to be a reversal of the judgment for the 
reasons pointed out, we need not discuss other matters presented. 

Reversed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The theory of the plaintiff in this case evidently was that, since 
the second policy was not delivered until after the loss, it was not a 
binding contract, and therefore the insured was misled by the agent 
in surrendering the first policy. It is true that an agent cannot make 
a policy binding by delivery after a loss when the contract was not 
complete before the loss, as has sometimes been attempted in such 
substituted policies. The reason is that the agent has no power to 
contract insurance for property already burned. See Hartford F. Ins. 
Co. vs. McKensie, 70 Ill. App. 615; Kerr vs. Ins. Co., 54 C. C. A. 616. 
The theory of the present case is that the contract was complete with- 
out delivery and that this was unnecessary if subsequently the sub- 
stitution was accepted by the insured, since the agent was the agent 
of both companies and the substitution had been accepted by the Iowa 
company. See Klein vs. Ins. Co., 42 Mo. 38; Howard Ins. Co. vs. 
Owens, 13 Ky. Law Rep. 237. 
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SUPREME COURT OF MICHIGAN. 


ALLEN 
vs. 


PATRONS’ MUT. FIRE INS. CO. Or Micuican, Ltp.* 


MUTUAL COMPANIES — ACTION —CONDITION PRECEDENT. 


A member of a mutual fire insurance company cannot sue on a policy 
until he has exhausted the remedy for adjustment provided by the 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


REQUISITES OF CONTRACT—COMMENCEMENT OF RISK. 


The by-laws of a mutual company provided that policies should be signed 
by the president and secretary and should take effect on the date of 
issue. The company’s records showed that a policy was dated and 
signed before the day of the fire, and that an earlier policy issued on 
another application was canceled on that day and the new policy put 
in force. Held, that the company was liable on the new policy, though 
the insured was not notified of its issuance before the fire, and did 
not receive it until three weeks later. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


Error to Circuit Court, Arenac County; Nelson Sharpe, 
Judge. 

Action by George Allen against the Patrons’ Mutual Fire In- 
surance Company of Michigan, Ltd. From a judgment for 
plaintiff, defendant brings error. Reversed. 


On October 16, 1908, plaintiff made application for insurance 
in defendant company, and on October 19, 1908, policy No. 
9,747 was issued and delivered to him. By the terms of this 
policy the value of plaintiff’s barn was fixed at $800, and the 
amount of the insurance thereon at $500. The insurance upon 
the contents thereof was fixed at $200. On July 31, 1909, the 
property of the plaintiff was reinspected by the defendant, and 
plaintiff made a second application. In this application the value 
of the barn was placed at $550, and insurance thereon was re- 
quested in the sum of $250. Insurance upon the contents of 
the barn was asked in the sum of $400. A second policy (No. 
12,276) was written on this application, in which the values and 
insurance of the barn and contents conform to the application. 
This policy bears date August 19, 1909, and the books of defend- 
ant company show a cancellation of the former policy upon that 
day. The record does not disclose upon what day the new 
policy was mailed to plaintiff, but he admits having received it 
on September 10, 1910. In the meantime and on August 2oth, 
plaintiff’s barn and the contents thereof were destroyed by fire. 
Within two or three days after the fire, plaintiff notified John 


* Decision rendered, Mar. 13, 1911. 130 N. W. Rep. 196. 
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Donnelly, local director of the grange, of his loss. On Sep- 
tember 23, 1909, plaintiff signed and swore to a notice of loss 
addressed to defendant, in which appears the following: “You 
are hereby notified of loss by fire, lightning, of the property 
hereinafter described, and insured in your company under policy 
No. 12,276, said loss occurring on the 20th day of Aug., 1909.” 
Upon the same day, the adjusting board made the following 
report: 
“Blank for Adjusting Loss. 
“Sterling, Mich., September 23, 1909. 

“The undersigned members of adjusting board appointed to 
adjust the loss of George Allen insured in the Patrons’ Mutual 
Fire Insurance Company of Michigan, Limited, under policy No. 
12,276 submit the following statement of same: 

“Cause of loss, unknown. 

“Date of loss, August 20, 1909. 

“The property destroyed was owned as follows: By George 
Allen. There was no other insurance, except—none. 

“The property destroyed was insured in the Patrons’ Mutual 
Fire Insurance Company of Michigan, Limited, as follows: 
Barn No. 1, $250. Contents, $400. 

“The loser’s dues were paid in Melita Grange, No. 1,096, at 
time of loss to the 31st day of December, 1909. 

“The property loss was situate on Sec. 29, township of Clay- 
ton county of Arenac. 

Loss on real $550.00 Liability of company $250.00 
Loss on personal 263.90 Liability of company 197.92 
Total loss 813.90 Liability of Company 447.92 

‘Remarks: We think the barn was worth $550 and believe that 
Bro. Beaver gave $350 as the amount insured by him to Bro. 
Allen. 

“This adjustment is subject to modification by the Secretary 
to make it conform to the rules and practices of the Company. 

“TSigned] Adjusting Board, 
“Peter Gilbert, 
“Albert Christie, 
“John Donnelly. 


“T hereby accept this adjustment as satisfactory to me. 
“cc 


Plaintiff refused to accept this adjustment, for the reason that 
it was claimed by him that his application should have been (and 
when he signed it he believed it was) for $350, instead of $250, 
insurance upon the barn. He was satisfied with the adjustment 
so far as it related to personal property. No claim was ever made 
by the plaintiff against defendant for a loss under the old policy 
(No. 9, 747), though this suit is based upon an alleged liability 
thereunder. 

The policy contract provides that the articles of association of 
defendant are a part of the contract of insurance. Those articles 
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contain the following: “In case of a loss the president and the 
secretary Shall select three persons to serve as an adjusting 
board, one member of which shall be from the grange to which 
the losing member belongs, and one from the board of directors, 
and the other one from an adjoining or nearby grange; the duties 
of which board shall be to adjust the loss, except as hereinafter 
provided. In case the loser of the property is not satisfied with 
the amounts or valuations, in whole or in part, fixed by said ad- 
justing board he shall appeal to the board of arbitration, which 
board shall consist of the president and secretary and a member 
of the local grange to be selected by them. Said board shall try, 
hear and decide upon the justice and validity of such claim, and 
such decision shall be final and binding upon such claimant and 
such company, and no suit at law or equity shall be commenced 
or maintained by any such loser or beneficiary to fix such 
amounts or valuations. The expense of such appeal and of the 
arbitration board shall be borne equally by the party appealing 
and the company.” 

After plaintiff had been sworn and it became apparent that no 
claim had been made under the policy sued upon, and no ad- 
justment made thereunder nor appeal taken therefrom, as pro- 
vided by the articles of association, defendant moved for a direct 
verdict, because plaintiff had failed to comply with the rules laid 
down by the articles of association, which motion was denied. 
At the close of the testimony, a second motion was made by 
defendant, upon the ground that, at the time of the fire, the 
second policy was in force and the first canceled. This motion 
was likewise denied. The court held, as a matter of law, that 
the first policy was in force and permitted the jury to fix the 
amount of plaintiff’s loss upon the barn thereunder. This loss 
was fixed by the jury at $500, which, together with the conceded 
loss upon personal property, $197.92, made up the verdict of 
$697.92. Defendant has removed the case to this court for re- 
view. 


Argued before Ostrander, C. J., and Bird, Brooke, Blair, and 
Stone, JJ. 


G. C. Lerpranp and E. C. Cuapin, for Appellant. 
B. J. HENpERSON, for Appellee. 


Brooke, J. (after stating the facts as above.) 

Can plaintiff maintain his action upon a policy without first 
complying with the rules of the defendant association, of which 
he was a member? Those regulations are plain and specific, and 
the right of the parties to contract with reference thereto is un- 
doubted. The reasons which impel members of a mutual com- 
pany to make such a contract with each other are obvious. It may 
be supposed that by reason thereof losses are settled more 
equitably and expeditiously and needless litigation avoided. Such 
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contracts have been frequently upheld by this court. Van Poucke 
vs. St. Vincent de Paul Society, 63 Mich. 378, 29 N. W. 863; 
Canfield vs. Knights of Maccabees, 87 Mich. 626, 49 N. W. 875, 
13 L. R. A. 625, 24 Am. St. Rep. 186; sfembeau vs. Knights of 
Maccabees, 101 Mich. 161, 59 N. W. 417, 49 L. R. A. 592, 45 
Am. St. Rep. 400; Fillmore vs. Knights of Maccabees, 103 Mich. 
437, 61 N. W. 785; Raymond vs. Farmers’, etc., Ins. Co. 114 
Mich. 386, 72 N. W. 254; Russell v. Benefit Association, 116 
Mich. 699, 75 N. W. 137; Harris vs. Detroit Typographical 
Union, 144 Mich. 422, 108 N. W. 362; Conley vs. Supreme Court 
I. O. F., 158 Mich. 190, 122 N. W. 567; Larkin vs. Modern 
Woodmen of America, 127 N. W. 786. If plaintiff had made his 
claim under policy No. 9, 747 (the policy under which he brought 
suit), an adjustment might have been reached satisfactory to 
both parties. At any rate, he cannot avail himself of his legal 
remedy until he has exhausted the remedy provided by the 
reasonable rules and regulations of his society. 

Was policy No. 12,276 in force at the time of the fire? The 
by-laws of defendant provide: “Sec. 22. All policies shall be 
signed by the president and secretary, and shall take effect at 
twelve o’clock noon on the day of the date of issue of the policy” 
There is no dispute upon this record that the policy No. 12,276 
was dated and signed August 19, 1909, the day before the fire. 
The records of the society, and they are not questioned, likewise 
show that the earlier policy was canceled on that day and the 
new policy put in force. This new policy was written and issued 
exactly in accordance with the terms of plaintiff’s application, 
dated July 31, 1909. Under these circumstances, and in the 
absence of any evidence of fraud or bad faith on the part of de- 
fendant, we think it is immaterial that plaintiff was not notified 
of the issuance of the new policy before the fire occurred and 
did not receive it until some three weeks after that event. If the 
second were the only policy, it could scarcely be contended by 
the company that it was not liable thereunder, because it had not 
reached the hands of the insured before the fire. It must be 
borne in mind that the defendant company has patrons in many 
widely separated localities at a considerable distance from the 
home office, which is located at Lansing. The rights of the 
parties cannot be made to depend upon the speed or sloth with 
which clerical work is performed in the home office, nor upon 
the frequency or infrequency of mail delivery. We conclude, 
therefore, that at the time of the fire the second policy was in 
force. Upon this point the following authorities may be con- 
sulted: Dibble vs. Assurance Co., 70 Mich. 1, 37 N. W. 704, 
14 Am. St. Rep. 470; Mallory vs. Insurance Co., 90 Mich. 112, 
51 N. W. 188; Mich. Pipe Co. vs. Insurance Co., 92 Mich 482, 
52 N. W. 1070, 20 L. R. A. 277, and cases cited; Lum vs. In- 
surance Co., 104 Mich. 397, 62 N. W. 562. 

Defendant does not deny its liability under the second policy. 
The loss under either policy, as to personal property, is the same 
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and is agreed upon at $197.92. The liability of defendant under 
the second policy for loss upon the barn was limited to $250. 
These two sums aggregate $447.92. If plaintiff chooses to remit 
all in excess of this amount, judgment may be entered therefor ; 
otherwise the judgment will be reversed, and a new trial ordered. 
In any event, defendant will recover costs of both courts. 


SUPREME COURT OF UTAH. 


EVANS 
vs. 


GLENS FALLS INS. CO.* 


ACTIONS—EVIDENCE—FINDINGS. 


Evidence in an action on a fire policy held insufficient to support findings 
favorable to plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


TERMINATION OF POLICY—MISTAKE—ESTOPPEL. 


Defendant company issued a policy of insurance to plaintiff to expire 
September 25, 1907, and in October, 1907, a person acting as plaintiff’s 
agent obtained from defendant’s agent, a reduction of the amount of 
the policy and of the premium, nothing being said as to an extension, 
and the agent in granting the reduction on a slip attached to the policy 
inadvertently wrote “1909” for “1907” as the time when the policy ex- 
pired. In May, 1907, the plaintiff received the policy with the slip 
attached, and in February, 1907, was given permission to remove the 
goods covered by the policy, on which there was a loss occurring in 
November 1907. Held, that the defendant was not estopped by its con- 
duct or laches from asserting that the indorsement was a mistake, 
and that it did not intend thereby to extend the term of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


ACTION ON POLICY—EVIDENCE—BURDEN OF PROOF. 


Plaintiff declared on a policy of fire insurance alleged to have been made 
for one year to September 25, 1907, and to have been modified in 
October, 1907, by reducing the insurance and extending the policy for 
two years until September 25, 1900, and that it was in force at the time 
of loss November, 1907, which allegations were denied by the defend- 
ant. Plaintiff introduced the policy, in the body of which the date 
of expiration was stated as September 25, 1907, and on the back of 
which it was stated that it expired September 25, 1907, and that the 
premium was $41.70. A slip attached to the policy showing a reduc- 
tion of the policy and the premium stated: “Insurance under this 
policy is hereby reduced to $2500. Premium reduced to $34.75’°— 
and on the margin of the slip were indorsments, “Extra Premium, 
$Nil, Return Premium, $6.95, Amount of Policy, $3000, and Date of 
expiration, Sept. 25, 1909.” The date of expiration thus shown was 
an apparent clerical error made at the time the policy was reduced. 


* Decision rendered, Jan. 31, 1911. 113 Pac. Rep. 1019. 
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Held, that the plaintiff had not sustained the burden of proof, since 
the words in the margin of the slip were merely words and figures 
descriptive of the policy, and not a substantial modification of it. 


(For other cases, see Insurance, Cent. Dig. § 1647; Dec. Dig. § 646.) 


Appeal from District Court, Third District; Geo. G. Arm- 
strong, Judge. 

Action by Agnes Evans against the Glens Falls Insurance 
Company. Judgment for the plaintiff, and the defendant appeals 
Reversed and remanded for new trial. 


Witiey & WILLEY and PENNEL CHERRINGTON (C. S. Varian, 
of counsel), for Appellant. 

Gustin & GILLETTE, for Respondent. 

Stravp, J. 

This is an action on a policy of fire insurance. The plaintiff 
had judgment. The defendant appeals. 

In the body of the policy it is recited that the defendant, in 
consideration of “forty-one and 70/100 dollars premium, does 
insure Mrs. Agnes Evans,” the plaintiff, “ for the term of one 
year from the 25th day of September, 1906, to the 25th day of 
September, 1907,” against a loss by fire “to an amount not ex- 
ceeding three thousand dollars on certain property herein 
described, consisting of household goods stored in “Korn’s ware- 
house,” at Salt Lake City. On the back of the policy is indorsed: 
“Expires September 25, 07. Property, H. H. Furniture. Am’t. 
$300. Premium, $41.70. Mrs Agnes Evans.” On the face of the 
policy is attached a white slip, in which is recited that the loss, if 
any, is payable to Benj. J. Lauer as his interest may appear. 
Attached to the face of the policy is also a pink slip (a regularly 
printed form with the blanks filled in by pen), which in words 
and figures reads as follows: 


The following indorsement made and entered on policy 
and copied on register this seventeenth day of October, 1906. 


Name of insured, Agnes Evans. 


Extra Premium, $Nil 
Return vet i 6.95 | 
Amount of Pol. $3000 
Date of expira- 

tion, Sept. 25 1909. Insurance under this policy 
Always add in any in- is hereby reduced to $2500. 
dorsement permitting Premium reduced to $34.75. 
removal, the words :— 

“This policy is hereby made to 
cover same property in new lo- 
cation. The liability in former 
location to cease from this 
date.” 








[Italics indicate portions written in.] 
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Attached to the face of the policy is still another white slip 
dated the 14th day of February, 1907, which gave the insured 
permission to remove the goods from Korn’s warehouse to the 
warehouse of Redman Van & Storage Company at Salt Lake 
City. On the 13th day of November, 1907, the goods were 
destroyed by fire. Proof of loss was made on the oth day of 
February, 1908. The defendant refused to pay the loss on the 
ground that the term of insurance had expired on the 25th day 
of September, 1907, nearly four months before the fire. 

In the complaint it was alleged that the defendant on the 25th 
day of September, 1906, in consideration of a premium of $41.70, 
insured the property of the plaintiff “in the sum of $3,000 for the 
term of one year, and thereafter, and on the 17th day of October, 
1906, by an indorsement duly made and entered thereon for a 
valuable consideration, said insurance was reduced to the sum 
of $2,500, and thereupon said policy was by said indorsement 
extended to expire September 25, 1909.” A copy of the policy, 
together with the slips referred to, was attached to and made a 
part of the complaint. The complaint also contained the usual 
allegations of loss by fire, the ownership, and the value of the 
property, the furnishing of proofs of loss, and the defendant’s 
refusal to pay the loss. The defendant filed a general demurrer 
for want of facts, which was overruled. It then answered, 
admitting the execution and delivery of the policy on the 25th 
day of September, 1906, in the sum of $3,000, for the term of one 
year from the 25th day of September, 1906, and that on the 17th 
day of October, 1906, the amount of insurance and premium 
was reduced, but denying that the term of insurance was extended 
by indorsement or otherwise beyond the 25th day of September, 
1907, or that there was any consideration paid for the alleged 
extension, and averring that the policy had expired, and was not 
in force at the time of the fire. It further averred that the words 
and figures. “Sept. 25/1909,” writen after the printed words on 
the margin of the pink slip “date of expiration,” on the 17th day 
.of October, 1906, when the amount of insurance and premium 
was reduced, were inadvertently and unintentionally written by 
the defendant’s agent, and that he erroneously wrote “1909” for 
“1907,” and that it was not the intention of the parties to extend 
the term of the insurance beyond the 25th day of September, 
1907, and that no such agreement of extension was had or made. 
Substantially the same averments were made by it in a counter- 
claim in which it especially alleged that the policy expired on the 
25th day of September, 1907; that “on the 17th day of October, 
1906, it was mutually agreed by and between the plaintiff and the 
defendant that said policy should be modified and said insurance 
should be reduced from $3,000 to $2,500, and that the premium 
should be reduced from $41.70 to $34.75, and accordingly on said 
day said policy was so modified and such insurance reduced,” as 
evidenced by the pink slip attached to the policy, but that in 
writing the words and figures “Sept. 25/1909,” after the printed 
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words “date of expiration,’ the agent of defendant uninten- 
tionally and inadvertently wrote the figures “1go9,” instead of 
“1907,” and that the policy with such erroneous indorsement 
“was unintentionally and inadvertently and unconsciously ac- 
cepted by the plaintiff ;” that the indorsement so made “did not 
conform to the true and actual intention of the parties, and that, 
in order to make the indorsement conform” to such intention. 
“it is necessary that said indorsement be amended and reformed 
so that the figures ‘1909’ should read ‘1907.’” It thereupon 
prayed for a reformation of the policy in such particular and for 
a cancellation of it. The plaintiff filed a reply denying the 
material allegations of the counterclaim, and pleading an estop- 
pel on account of laches, conduct, and neglect on the part of the 
defendant. 

The issues presented by the counterclaim were first tried to 
the court, who found the facts substantially as follows: On the 
25th day of September, 1906, the plaintiff obtained a loan from 
Lauer through one Block, his attorney in fact, and gave him a 
promissory note, to secure which she gave a mortgage upon the 
property in question, consisting of household goods. Block, 
acting for Lauer, refused to make the loan unless the property 
was insured. A portion of the loan was paid to the plaintiff. 
Block retained the rest of it to pay some bills by plaintiff, a com- 
mission to himself for making the loan, the first month’s interest, 
drayage and storage charges, and the premium for the insurance. 
Before the insurance was obtained, Block caused the goods to be 
moved and stored in Korn’s warehouse in Salt Lake City. On 
September 25, 1906, for the benefit of Lauer and the plaintiff, 
he procured the policy of insurance from the defendant, insuring 
the property against loss by fire in the sum of $3,000 for a period, 
as expressed in the body of the policy, of one year, or to and in- 
cluding the 25th day of September, 1907, with a provision con- 
tained upon a slip attached to the policy that the loss, if any, 
under the policy, was to be paid to Lauer. On the 17th day of 
October, 1906, Block applied to the agent of the defendant for a 
modification of the policy. He then delivered the policy to the 
agent of the defendant, who reduced the insurance from $3,000 
to $2,500, and the premium from $41.70 to $34.75, and as evi- 
denced by the pink slip attached to the face of the policy. The 
court also found that at the same time the agent of the defendant 
who transacted the business in its behalf wrote on that slip after 
the printed words, “date of expiration,” the words and figures, 
“Sept. 25/1909.” The slip was made in triplicate, a copy of which 
was sent to the home office of the defendant, one kept at the local 
office and copied in a book called “register of insurance,” and one 
attached to the policy of insurance, and that “said policy was 
thereupon and by said indorsement in the writing of defendant’s 
agent made to expire on September 25, 1909,” and that the policy 
was thereupon redelivered to Block for the mortgagee. On the 
22d day of December, 1906, the plaintiff paid and discharged the 
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note and mortgage, whereupon Block delivered the policy to the 
plaintiff, who notified the defendant that Lauer’s interest in the 
property had ceased. On the 14th day of February, 1907, the 
plaintiff applied to the agent of the defendant, and was given 
permission to remove the goods from Korn’s warehouse to the 
warehouse of the Redman Van & Storage Company. In doing 
so an agent, acting for her, delivered the policy to the agent of 
the defendant, who, by indorsement on a slip attached to the 
policy, gave permission to move the goods as requested. While 
the goods were stored in the warehouse of the Redman Van & 
Storage Company they were destroyed by fire on the 13th day of 
November, 1907. The court further found that it was the custom 
of the defendant not to insure property against loss by fire in 
warehouses for a period longer than one year, but that the plain- 
tiff had no knowledge of such custom; that the defendant made 
no claim of any mistake in the indorsement with respect to the 
expiration of the term of the policy until after the property was 
destroyed by fire; that the defendant, notwithstanding the means 
afforded it, made no effort to ascertain the mistake, or to correct 
it, or to give any notice to the plaintiff, until after the loss had 
been sustained by her; that she had no information or means of 
knowledge that the indorsement was untrue, and relying upon 
the indorsement and believing it to be true ,and that the property 
was protected against loss by fire in the sum of $2,500 up toe and 
including the 25th day of September, 1909, she obtained no other 
insurance. 

Upon such findings the court stated conclusions of law that, 
“owing to the laches, conduct, and neglect of said defendant, it 
is not entitled to any relief in a court of equity, or to a ref- 
ormation of said indorsement on said policy,’ and that it was 
not entitled to have the figures of the indorsement changed from 
“tg09” to “1907.” A judgment was thereupon entered dis- 
missing the counter claim. 

The issues presented by the complaint were then tried to the 
court and a jury. The plaintiff put in evidence the policy of 
insurance, together with the slips attached thereto, gave proof 
of the ownership and value of the property and its destruction 
by fire, the furnishing to the defendant of proofs of loss, a 
demand upon it and its refusal to pay the loss, and rested. The 
defendant thereupon offered to prove that its agent in charge 
of its business at the request of Block on the 17th day of Octo- 
ber, 1906, reduced the amount of insurance and the premium, 
but that there was nothing said at that time, and no transac- 
tions had, with respect to an extension of the term of insurance 
beyond the date of September 25, 1907, that there was no con- 
sideration paid for the claimed extension, and that the term of 
insurance was not in fact extended beyond the time shown in 
the body of the policy as originally made. The offer was re- 
fused. The defendant thereupon rested, and requested the 
court to direct a verdict in its favor. The court refused the 
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request, and upon motion of the plaintiff directed a verdict in 
her favor. From the judgment entered upon the verdict, and 
the judgment dismissing the counter-claim, the defendant has 
prosecuted this appeal. 

It chiefly urges that the facts found by the court on the issues 
presented by the counter-claim are not supported by the evi- 
dence, that the conclusions of law stated and the judgment 
rendered dismissing the counterclaim are not supported by the 
findings, and that the court erred in overruling the demurrer, in 
refusing defendant’s offers of proof on the trial before the 
court and jury, in refusing its request to direct a verdict in its 
favor, and in directing a verdict in favor of the plaintiff. All 
these assignments raise questions involving the manner in which 
and the purpose for which the words and figures “Sept. 
25/1909” were written on the pink slip after the printed words 
“date of expiration,” the conduct of the parties with respect 
thereto, and the legal effect to be given to the words and figures 
as written on the pink slip when considered in connection with 
the policy as a whole. It is not necessary to separately consider 
and review these assignments. We may say that in the main the 
findings of the court are supported by the evidence, except in 
the particulars that the indorsement or writing on the pink slip 
“made the policy to expire on the 25th day of September, 1909,” 
that the plaintiff had no information or means of knowledge 
“that the endorsement in such particular was untrue,’ and the 
inference, arising from the findings as made, that Block in obtain- 
ing the insurance acted alone for Lauer, and not also for the 
plaintiff. In these particulars both the plaintiff and Block testified 
that the plaintiff directed and authorized him to obtain insurance 
upon the goods, he testifying that she directed him to obtain it 
for one year, she for three years. The evidence is without con- 
flict that the words and figures “Sept. 25/1909,” written on the 
pink slip on the 17th day of October, 1906, were written inad- 
vertently, and that the figures “1909” were by mistake written 
for “1907.” It came about in this way, and substantially as found 
by the court: After the plaintiff had concluded negotiations for 
the loan and had directed and authorized Block to obtain insur- 
ance on the goods she left Salt Lake City, and went to 
Nevada. She left part of the borrowed money with Block to 
pay some bills owing by her, one month’s storage and interest, 
drayage, a commission, and the premium for the insurance. 
Block obtained the policy on the 25th day of September, 1906, 
for $3,000, and for a period of one year. The premium was 
$41.70. Later he found that he did not have money enough 
(after paying a commission to himself of $85 for making the 
loan, the interest at 5 per cent per month, drayage, etc.) to pay 
a premium of that amount. He thereupon called upon the de- 
fendant’s agent who had transacted the business with him, and 
requested him to reduce the insurance from $3,000 to $2,500. 
Block, who had possession of the policy, and who held it for the 





‘980 Insurance Law Journal Vol. 40. [ May, 1911. 


mortgagee, took it to the office of the defendant’s agent on the 
17th day of October, 1906. The agent consented to a reduc- 
tion of the insurance and of the premium. The agent thereupon 
wrote on the pink slip “insurance under this policy is hereby 
reduced to $2,500, premium reduced to $34.75,” and on the 
margin thereof wrote after the printed words “date of expi- 
ration” the words and figures “Sept. 25/1909.” In doing so he 
inadvertently wrote “1909” for “1907.” It is very clearly made 
to appear that the agent of the defendant and Block had no 
conversation, nor any negotiations whatsoever, with respect to 
an extension of the term or period of insurance. The policy 
was then redelivered to Block, who kept it until the loan was paid, 
in December, 1906. It was then delivered to an agent of the 
plaintiff, who paid off the loan for her. The policy was 
kept by that agent until in May, 1907, when it was 
delivered to the plaintiff, about four months before the time 
expressed in the body of the policy had expired. She testified 
that in May 1907, when she received the policy, she “examined 
the policy at that time,” and saw the pink slip, and, because of 
the indorsement thereon, believed that the policy did not expire 
until in September, 1909, and that she took out no other insurance. 
That the figures “1909” were inadvertently, and through mistake, 
written for “1907,” is not controverted by the plaintiff. She, 
however, contends, and the court, as stated in its conclusions, 
proceeded upon the theory, that she had no knowledge, and no 
means of knowledge, of the mistake and inadvertence; that Block 
was not her agent, and that his mistake or his knowledge of it 
cannot in law be charged to her, and that the defendant, because 
of its laches, conduct and neglect, is now estopped from assert- 
ing that the mistake was in fact made, or that the parties did not 
intend to extend the term or period of insurance. These con- 
clusions are based upon the facts that three copies of the pink 
slip were made, one sent to the home office, one copied in the 
register of insurance at the local office, and one attached to the 
face of the policy, and that the defendant's agent in February, 
1907, attached to the face of the policy the written slip giving 
permission to remove the goods from one warehouse to another, 
and upon the deductions drawn from such facts that means 
of knowledge and opportunity was afforded the defendant by 
ordinary diligence and inspection to discover the mistake, who, 
in law, must be charged with a discovery and knowledge of it 
prior to the 25th day of September, 1907, and with negligence 
in not notifying the plaintiff thereof prior to that time. We think 
such facts were not sufficient to work an estoppel, or to so charge 
the defendant with negligence. Had the defendant done some 
act or thing after the 25th day of September, 1907, recognizing 
the existence of the policy, or treating it as existing, a different 
principle might well be applied. The defendant’s agent in grant- 
ing permission in February, 1907, to move the property from one 
warehouse to another, when the policy admittedly was in force 
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cannot be said to be an act inconsistent with the claim now 
made, or the position taken, by the defendant. Block in obtaining 
the insurance and in transacting the business in that regard was 
the agent of the plaintiff as well as the agent of Lauer. The 
mistake made was the mutual mistake of Block and of the de- 
fendant’s agent, for it very clearly is made to appear that neither 
intended to extend the period of insurance. The same principle 
which makes the defendant chargeable with the mistake of its 
agent also renders the plaintiff chargeable with the mistake of 
Block. The mistake occurred while both were acting for their 
respective principals, and in transacting business for them within 
the scope of their employment and authority. The plaintiff 
came into the actual possession of the policy in May, 1907. 
She then saw and examined it. She then saw all the documents, 
and all the writings that the defendant had, or that it saw. She 
had the original documents; the defendant copies. We cannot 
see wherein the defendant had better means, or was afforded 
better opportunity, to discover the mistake than was had by, 
or was afforded, the plaintiff. We think the conclusions of the 
trial court were not justified by the findings. 

However, as we view the case, the questions presented with 
respect to the alleged reformation and of an estoppel are not the 
controlling features. The plaintiff declared upon a policy alleged 
to have been made for a period of one year from the 25th day 
of September, 1906, to the 25th day of September, 1907, and 
alleged to have been modified in October, 1906, by reducing 
the amount of the insurance and extending the period of insur- 
ance to September, 1909, and alleging that the policy was in full 
force and effect when the fire occurred in November, 1907. 
The defendant in its answer denied that the period of insurance 
had been extended, and that the policy was in force at the time of 
the fire. To entitle the plaintiff to recover, clearly the burden 
was upon her to establish the allegations thus denied by the 
defendant. She ought to prove them by the production of the 
policy itself, together with the slips attached thereto. The policy, 
when so considered, does not show that the period of insurance 
was extended to September, 1909. Such is not the legal effect 
of the policy when the slip is considered in connection with the 
whole of the policy. The statement made on the slip “insurance 
under this policy is hereby reduced to $2,500, premium reduced 
to $34.75,” well shows a modification of the policy in such 
particulars. The other indorsements or writings made on the 
margin of the slip, “extra premium $Nil, return premium $6.95, 
am’t of policy $3,000, date of expiration Sept. 25/1909,” are 
mere words and figures descriptive of the policy, and not words 
or language in modification of it. Appropriate words and lan- 
guage were used in the slip showing a modification of the policy 
with respect to the amount of the insurance and the premium. 
No such words or language is used with respect to an extension 
or modification of the term or period of insurance. Had the date 
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of expiration been written on the margin “September, 1906,” i 
is very clear that such mere descriptive words would have to 
give way to the term or period of insurance as expressed in the 
body of the policy. And for the same reason, the descriptive 
words, “ Sept. 25/1909,” must likewise give way to the term 
or period of insurance as expressed in the body of the policy. 
Taking the whole policy together, including the pink slip attached 
to it, it is apparent on the face of it that the insertion on the 
slip as to the time of the expiration of the policy was a clerical 
error relating only to a description of the policy, and not to its 
substance, which other parts of the policy afford means of cor- 
recting. The plaintiff, of course, cannot be heard to say that she 
acted or relied upon a meaning or interpretation given by her- 
self to the pink slip which is not justified or authorized by the 
language there employed, or to the policy, which it when con- 
sidered as a whole will not bear. We think the policy, taking 
it all together, does not show that the term or period of insurance 
was extended from September, 1907, to September, 1909, and 
that the defendant’s motion for a direction of a verdict in its favor 
ought to have been granted, and that the court erred in directing 
a verdict for the plaintiff. 

The findings made by the court below, the judgment entered 
upon them, and the judgment entered upon the verdict are there- 
fore vacated and the case remanded for a new trial, costs to 
appellant. 

Frick, C. J., and McCarthy, J., concur. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
Fifty Circuit. 


FELLMAN 
vs. 
ROYAL INS. CO. (No. 2,003.)* 


POLICY LIMITATIONS—WAIVER. 


A policy provision imposing a short limitation on the right to sue there- 
on is intended for the benefit of the insurers, and, being a harsh con- 
dition in derogation of limitations fixed by law, ‘will be regarded as 
waived, if there is any reasonably sufficient evidence on which to 
base such finding. 


(For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.) 
ACTION ON AWARD—LIMITATIONS—“ACTION ON POLICY.” 


Where a fire insurance policy provided a short limitation within which an 
action on the policy might be brought, and the insurer, having ad- 
mitted liability on an award after loss, tendered, the amount fixed by 
the award which was not accepted, such contract limitation did not ap- 
ply to or affect a subsequent action by insured on the award. 

(For other cases, see Insurance, Cent. Dig. § 1551; Dec. Dig. § 623.) 


(Conditions in policy as to time for bringing suit, see notes to Steel vs. 
Phoenix Ins. Co., 2 C. C. A. 473; Rogers vs. Home Ins. Co., 35 C. C. 
A. 404.) 

Shelby, Circuit Judge, dissenting. 


Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by Mrs. Anna Fellman against the Royal Insurance 
Company. Judgment for defendant, and plaintiff brings error. 
Reversed and remanded. 


Epcar H. Farrar, ABRAHAM GOLDBERG, J. BLANC MONROE, 
and Harry H. Hatt, for Plaintiff in Error. 

DoNELSON CAFFERY, LAMAR C. QuINTERO, and PuHi.ip S. 
GrprerE, for Defendant in Error. 


Before Pardee, McCormick, and Shelby, Circuit Judges. 


McCormick, C. J. 

In the year 1900 the plaintiff in error was the owner of a build- 
ing in New Orleans of the rental value of $700 a month. On the 
13th day of July, 1900, the Lancashire Insurance Company issued 
to her a policy of insurance for the sum of $8,400, twelve months 
rent, to protect her from loss of rent in the event that the build- 
ing should be rendered untenantable by fire so as to cause an 
actual loss of rent. On the 21st of August of that year the Royal 


* Decision rendered, Jan. 24, 1911. 184 Fed. Rep. 577. 
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Insurance Company issued its policy to insure her for the term 
of one year from the 22d of August, 1900, against all direct loss 
or damage by fire to an amount not exceeding $15,000 on the 
same building, and on the 27th of September, 1900, the London 
& Lancashire Fire Insurance Company issued its policy to insure 
her for the term of one year from the 30th of September against 
loss or damage by fire on this building to an amount not exceeding 
$5,000. On March 25, 1901, the building was destroyed almost 
totally by fire. Due notice was given by the insured and proof 
of loss delivered to the companies, and the only question touching 
their liability for the same related to the amount of loss occasioned 
by the fire. As to this, the insured and the representatives of the 
insurance companies could not agree, and in accordance with the 
terms of each policy appraisers and an umpire were appointed, 
who made their award August 1, 1901. This award was not 
satisfactory to the assured, especially in reference to the loss on 
the building. It was satisfactory to the insurers, who, through 
their duly authorized representatives, admitted their liability for 
the amount awarded, and on August 14, 1901, duly tendered the 
amount to the counsel for the insured. The tender was not 
accepted, and on January 16, 1902, the plaintiff in error filed her 
bills in the Circuit Court for the Eastern District of Louisiana 
against the Royal Insurance Company and the London & Lan- 
cashire Insurance Company to correct the award of the appraisers 
as to the amount of their liability. The subject-matter of these 
suits being identical and the parties substantially so, the suits 
were, for the purposes of the hearing, treated as one. The same 
special master was appointed to act in each, and the cases were 
fully heard by him. On March 21, 1906, he made an exhaustive 
report announcing his conclusions of law and fact, accompanied 
by a full statement of tht evidence. His report and the exceptions 
thereto came on to be heard before the judge resulting in a 
decree, passed December 15, 1906, enlarging the amount of the 
award as to the damage on the building. From this decree the 
insurers appealed to this court. The decree was affirmed. 

The plaintiff in error having brought this suit, her pleading in 
this case avers substantially: That she had a policy in the 
Lancashire Company for $8,400, covering rents on property de- 
scribed; that the property was rented for $700 per month, and 
was destroyed by fire on the 25th of March, 1901, while the 
policy was in force; that the defendant company called for 
appraisement under the terms of the policy, and accordingly an 
appraisement and award was duly had and made; that this 
appraisement and award covered not only the loss on the policy 
sued on in respect to the rents, but also the amount due for loss 
on the building accruing under other policies in other companies ; 
that the award of the arbitrators and umpire fixed the rent loss 
at 100 days; that plaintiff filed a bill in equity in this court against 
each of the other companies, parties to the award, to set aside the 
same in so far as it affects and fixes the amount on the building; 
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that the Lancashire Company was not a party to those suits, and 
that the plaintiff is willing to accept the award on the rents; that 
since the loss of her building by fire, as herein described, and the 
award by the appraisers, the Lancashire Insurance Company has 
been bought out and succeeded by the Royal Insurance Company 
and the Royal Insurance Company has become liable for this 
award; that she had made due demand upon the insurance com- 
panies to pay the amount of rent awarded by the appraisers, but 
without avail. She made a part of her petition as exhibits the 
policy, the agreement to submit to award, and the award. 

The pleading of the defendant in error (defendant below) we 
give in full:— 

“And now into court comes the defendant company by and 
through its undersigned counsel, and before answering to the 
merits of this cause, and specially reserving its rights so to do, 
does now except to the petition of plaintiff, for that, by the terms 
of the policy described in plaintiff’s petition, the plaintiff stipu- 
lated and agreed and bound herself that: ‘No suit or action on 
this policy for the recovery of any claim shall be sustainable in 
any court of law or equity until after full compliance by the 
assured with all the foregoing requirements, nor unless com- 
menced within twelve months next after the fire.’ And the plain- 
tiff’s petition shows that the property claimed to be insured and 
injured by the fire or the casualty, which was insured against, 
happened on the 25th of March, 19o1, and plaintiff’s petition in 
this suit was filed in this court on the 18th day of June, 1906, 
more than three years after the plaintiff’s right of action by her 
contract was lost or had ceased to exist. 

“Further excepting, the defendant shows that, if the plaintiff 
claimed by virtue of an award made by appraisers, the plaintiff 
is estopped from making or setting up any such claim, because she 
has repudiated this award before this court, and has refused to 
stand thereon and does not abide by the same. 

“Wherefore respondent prays that this exception be maintained, 
and that plaintiff’s suit be dismissed at her cost.” 

There was no substantial dispute about the actual facts involved 
in the dealing of the parties as set out in the plaintiff’s petition. 
The appraisement and award were duly had and made as alleged, 
and on the 14th day of August, 1901, the proper representatives 
of the several insurance companies made to the counsel of the 
plaintiff a tender of what they claimed as due under the policies 
held by the plaintiff in all three of the companies covering the 
loss of the building and the loss of the rents. The amount of the 
tender for the rent being the sum of $2,311.12, such companies 
claiming that the amount tendered was the amount due as per the 
report of the appraisers and umpire. The counsel for plaintiff 
declined to receive the amount tendered, but agreed with the 
parties making the tender, although made by draft, that it should 
be considered as if made in lawful money of the United States 
with all due form of law. 
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The cause came on for hearing before the judge May 31, 1907, 
and was argued by counsel for the respective parties and sub- 
mitted, and the court took time to consider, and, after due con- 
sideration on January 3, 1908, the court ordered, adjudged, and 
decreed that the plea of defendant the Royal Insurance Company, 
of Liverpool, England, filed herein be sustained, and that the 
demand of the plaintiff, Mrs. Anna Dreyfous, widow of the late 
Bernard Fellman, be rejected and her suit be dismissed, with 
costs. The plaintiff in error (plaintiff below) made her motion 
for a new trial, which was overruled, whereupon she sued out a 
writ of error, and duly assigned :— 

“That the court erred as a matter of law on the face of the 
record in sustaining defendant’s plea that the suit was barred by 
that clause in the policy requiring the assured to bring an action 
on the policy within twelve months next after the fire, because the 
following facts were agreed to by the parties :— 

“(a) That it was agreed by the parties that while Exhibit C, 
known as ‘agreement for submission to appraisement and award,’ 
does not by its terms include the policy herein sued on, yet it was 
verbally agreed between the parties to this case that the appraisers 
and the umpire should consider and pass on the time necessary 
to rebuild, and that their finding should fix the number of days 
necessary to rebuild the buildings, to be used in fixing the amount 
of loss under the policy sued on in this case, and the award 
shows that such a finding was made. 

“(b) That on the 14th day of August, 1901, after the said 
award was made, the defendant company made to the counsel of 
the plaintiff a tender of the sum of $2,311.12, the amount claimed 
by it to be due by the defendant under the award aforesaid as 
loss under the policy sued on in this case for insurance on the 
rents of the property, which tender the said counsel refused. 
There is no proof or suggestion that this tender was ever with- 
drawn. 

“The court erred as a matter of law on the face of the record 
in sustaining the defendant’s plea of estoppel from claiming under 
the award of the appraisers on the ground that she had repudiated 
said award by filing a bill in this court to set the same aside, when 
it appears by the records of the suits aforesaid, Nos. 12,990 and 
12,991 of the docket of the court, styled Mrs. Anna Fellman vs. 
Royal Ins. Co., and Same vs. London & Lancashire Ins. Co., and 
by virtue of the agreement aforesaid as to effect of said award in 
determining the amount due on the policy sued on in this case, 
that the said suits did not in any respect attack the said award in 
regard to the findings thereof, which fix the amount due under the 
policy sued on in this case, but that the said suits attacked the 
said award for errors committed therein against plaintiff in 
matters touching her rights under other policies not in any 
respect in issue in this case.” 

We think both these assignments well taken. The averments 
of the petition and of the plea show that the plaintiff’s action is 
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not an action on the policy within the true meaning of the pro- 
vision pleaded by the defendant, but an action on the award made 
under the policy. The defendant having admitted liability on the 
award, and made a tender to plaintiff of the amount due as fixed 
by the award, there is no room for the application of the limitation 
pleaded. So far as the claim for insurance is disputed, and may 
be a subject of litigation between the parties, the insurers may 
well provide in their contracts that the action shall be speedily 
brought so that the extent of their liability may be settled while 
the facts are recent and the witnesses by whom they are to be 
proved are readily accessible, but there is no such reason for the 
limitation of the time within which a suit shall be brought when 
it is sought to recover only the amount under the policy which 
has been ascertained and admitted to be justly due by the insurers. 
Such conditions in the policy, like all others intended for the 
benefit of the insurers, may be waived by them, and as the con- 
dition is a harsh one, and in derogation of the limitation of actions 
fixed by law, in its bearing on the insured, and works a forfeiture 
when upheld, the courts will not require very stringent evidence 
in order to defeat its application. 2 May on Insurance (4th Ed.) 
§§ 488, 491, pp. 1154, 1160; Thompson vs. Phenix Insurance 
Co., 136 U. S. 287, 10 L. Ed. 1o1g, 34 L. Ed. 408; Godchaux vs. 
Merchants’ Mutual Insurance Co., 34 La. Ann. 235; Hanover 
Fire Insurance Co. vs. Hatton (Ky.) 55 S. W. 681. 

As there is no disputed question of fact in this case and the issue 
between the parties is purely a question of law, as our statement 
of the case has attempted to show, while the case must be reversed 
on account of the error of the trial court in disposing of that 
question of law, there appears no reason why we should not here 
render the judgment which the Circuit Court should have ren- 
dered. Therefore, the judgment of the Circuit Court is reversed, 
and this court now renders its judgment that the plaintiff in error 
recover of the defendant in error the sum of $2,311.12, with legal 
interest from the 14th day of August, 1901, and costs incurred 
in this court and in the Circuit Court. 

It is ordered that the cause be remanded to the Circuit Court, 
with direction to it to have entered there the judgment we have 
entered here, and to enforce the same by proper process. 


SHELBY, C. J., (dissenting). 

I am constrained to dissent from the judgment of the court in 
this case. 

1. Trial by jury was waived by stipulation in writing signed by 
the attorneys for the parties under Rev. St. § 649 (U. S. Comp. 
St. 1901, p. 525), and the Circuit Court was requested to find the 
facts specially. No finding of facts, either general or special, 
appears in the record. In this respect the case is exactly like 
Lloyd vs. McWilliams, 137 U. S. 576, 11 Sup. Ct. 173, 34 L. Ed. 
788, which was disposed of by unanimous decision in ten lines, 
as follows :— 
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“In this cause trial by jury was waived by agreement of the 
parties in writing, duly filed, and the case was tried by the court. 
But the record discloses no finding upon the facts, either general 
or special, in accordance with the statute (Rev. St. §§ 649, 700), 
and no questions are therefore open to our revision as an appellate 
tribunal. 

“As the Circuit Court had jurisdiction of the subject-matter 
and the parties, its judgment must be presumed to be right, and 
on that ground affirmed.” 

There is no agreement in the record to take the place of a 
finding of facts by the judge. There is printed in the record “an 
additional statement of fact,” which possibly was placed before 
the judge in connection with the other evidence, though the 
record does not show that it was. This statement is entirely 
insufficient to take the place of a finding of facts by the Circuit 
Court. Raimond vs. Terrebonne Parish, 132 U. S. 192, 194, 10 
Sup. Ct. 57, 33 L. Ed. 309; Glenn vs. Fant, 134 U. S. 398, 10 
Sup. Ct. 583, 33 L. Ed. 960. 

2. “After hearing evidence” the case was held under advise- 
ment, and later the court entered the following judgment, which 
we are asked to reverse :— 

‘This cause came on at a former day to be heard upon the plea 
of prescription herein filed by the defendant, the Royal Insur- 
ance Company, on November 27, 1906, and a written stipulation 
having been filed waiving trial by jury, and counsel for the 
respective parties having offered evidence as per note of evidence 
on file, the cause was thereupon argued and submitted. Where- 
upon, after due consideration thereof, it is now ordered, adjudged, 
and decreed that the plea of the defendant the Royal Insurance 
Company of Liverpool, England, filed herein be sustained, and 
that the demand of the plaintiff, Mrs. Anna Dreyfous, widow of 
the late Bernard Fellman, be rejected, and that this suit be dis- 
missed, with costs.” 

There is no bill of exceptions in the record, and its absence 
raises a question of federal appellate procedure, and not one of 
Louisiana practice. 1 Ency. U. S. S. C. Reports, p. 394. There 
is nothing whatever, except a motion for a new trial and an 
assignment of errors, to show that either one of the parties ever 
objected to the judgment or excepted to any ruling of the judge. 
This is a writ of error from a judgment at law rendered on an 
issue of fact. There is a presumption in favor of the correctness 
of the decision below, and that the evidence sustained the judg- 
ment. Without a bill of exceptions the correctness, of the judge’s 
decision cannot be reviewed. Rev. St. § 700 (U. S. Comp. St. 
1901, p. 570); Preston vs. Prather, 137 U. S. 604, 11 Sup. Ct. 162, 
34 L. Ed. 788. © 

In Moller vs. United States, 57 Fed. 490, 495, 6 C. C. A. 459, 
464, this court, held by Pardee and McCormick, Circuit Judges, 
and Locke, District Judge, cited many of the decisions of the 
Supreme Court on this subject, and said :— 





Fire.] Fellman vs. Royal Ins. Co. 989 


“We suggest to the members of the bar in this circuit that an 
examination of these last-cited cases will be advantageous, if, 
hereafter, in common-law cases, they shall desire to bring facts 
to this court for review.” 

It is difficult to understand why this court should depart from 
these rules, unless it is because the learned attorneys for the 
defendant in error argue the case only on the merits. But the 
absence of a bill of exceptions cannot be waived. 

Malony vs. Adsit, 175 U. S. 281, 286, 20 Sup. Ct. 115, 117, 
44 L. Ed. 163, contains a careful review of a great many cases 
that show the absolute necessity for a bill of exceptions to review 
the decision of the lower court on writ of error when the 
decision relates to a matter upon which evidence was received, 
and that the omission to take a proper bill of exceptions cannot 
be waived by parties or counsel. The court said :— 

“The rationale of these cases evidently was that the Court of 
Errors could not consider a bill of exceptions that had not been 
signed by the judge who tried the case, and that such failure 
or omission could not be supplied by agreement of the parties, 
but that the only remedy was to be found in a motion for a 
new trial.” 

And later, in the same case, this view is emphasized :— 

“We are referred to no decision of this court on the precise 
question whether counsel can stipulate the correctness of a bill 
of exceptions not signed by the trial judge. But we think that on 
principle this cannot be done, and we regard the cases just cited 
as sound statements of the law.” Page 288. 

In Mussina vs. Cavazos, 6 Wall. 355, 363, 18 L. Ed. 810, there 
is a very interesting note which shows that the case was 
“elaborately” argued on its merits, and that afterwards, “it being 
discovered by the court that the bill of exceptions had not been 
either signed or sealed by the judge below,” the court said :— 

“Whatever might be our opinion of the exceptions which appear 
in the record, if they were presented in such a way that we could 
consider them, we find them beyond our reach. The bill of 
exceptions, or what purports to be a bill of exceptions, covering 
more than 350 pages of the printed record, is neither signed nor 
sealed by the judge who tried the case; and there is nothing 
which shows that it was submitted to him or in any way received 
his sanction. We are therefore constrained to affirm the jadg- 
ment, and it is affirmed accordingly.” 

In my opinion the record shows clearly that the Circuit Court 
has decided a question of fact on the written waiver of jury trial, 
and for the reasons that there is no finding of facts by the 
Circuit Court and no bill of exceptions this court is without juris- 
diction to reverse the judgment. 2 Foster’s Fed. Prac. (3d Ed.) 
§ 374, p. 873, and cases there cited. 

The judgment of the Circuit Court in my opinion should be 
affirmed. 
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COURT OF CIVIL APPEALS OF TEXAS. 


MECCA FIRE INS. CO. 
US. 


SMITH.* 


AGENTS—KNOWLEDGE OF AGENT—EFFECT. 


Notice to an agent of a fire insurance company who receives applications 
for insurance, inspects the property, determines the rate, fills out the 
blanks sent him by the company, countersigns and delivers the policies, 
and collects the premiums of an incumbrance on property insured ac- 
quired in the transaction of the business of the company, is notice 
to the company. 


(For other cases, see Insurance, Cent. Dig. § 125; Dec. Dig. § 95.) 


FIRE INSURANCE—ESTOPPEL. 


Where a fire policy is delivered with full knowledge of the facts on which 
its validity may be disputed, insurer is estopped from asserting such 
invalidity. 

(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 380.) 


FIRE INSURANCE—ESTOPPEL. 


Where an agent of an insurance company who received applications for in- 
surance determined the rate, filled out the blanks, countersigned and 
delivered the policies, collected the premiums, and reported to the 
company, learned that the property of an applicant for a policy was 
incumbered by a vendor’s lien, and delivered a policy stipulating that 
the policy should be void if the interest of insured was other than 
unconditional and sole ownership, the company waived the incum- 
brance, and was estopped from relying thereon to defeat the policy, 
though it stipulated that no agent could waive the provisions of the 
policy. 

(For other cases, see Insurance Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


Appeal from District Court, Dallas County; J. C. Roberts, 
Judge. 

Action by T. I. Smith against the Mecca Fire Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


W. L. Eason, for Appellant. 
Curtis Hancock and JoHn W. GeorcE, for Appellee. 


BookHout, J. 
The appellee sued the appellant in the district court of Dallas 
County on a fire insurance policy. The court instructed a verdict 
for the appellee for the full amount of the insurance. Appellant 
pleaded that the contract was void and the insurance forfeited, 
in that the plaintiff below was not the unconditional and sole 
owner of the property at the time of the fire. Appellee answered 


* Decision rendered, Mar. 4, 1911. Rehearing, denied Mar. 18, I9QI1. 
135 S. W. Rep. 688 
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by supplemental petition that the defendant’s agent, H. B. Jordan, 
had knowledge of said incumbrance, that the defendant had 
waived the provision in the policy, and that it was estopped from 
setting up a denial of liability, and that the said H. B. Jordan 
acted with full authority in the issuance of said policy; that the 
premium was collected by him; that the policy was written out, 
issued, and delivered to the insured by said agent; and that the 
defendant was estopped from denying that H. B. Jordan was its 
agent at the time of the issuance of the policy. The property 
insured consisted of the dwelling house and barn belonging to 
Smith, the plaintiff; the amount on the house being $600 and 
$500 on the barn, a total of $1,100. The plaintiff introduced in 
evidence the deed to the property on which said dwelling house 
and barn were located. This deed retained a vendor’s lien to 
secure certain notes therein described, aggregating $2,000. The 
policy in paragraph 1 stipulated that: “If the interest of the 
insured be other than unconditional and sole ownership, or if the 
subject of insurance or any part thereof be a building on ground 
not owned by the insured in fee simple, or if the subject of insur- 
ance or any part thereof be realty and the same or any part 
thereof be or become incumbered by a lien of any nature what- 
soever,” the policy was to be void. 

The only testimony in the case was that of the plaintiff himself 
and of H. B. Jordan, the agent of the company that issued the 
policy. The plaintiff testified: “The vendor’s lien that is in the 
deed to the property is not due now. The notes are not due. Mr. 
H. B. Jordan had knowledge of the existence of this vendor’s 
lien on this property prior to the time the policy was issued. I 
know that, because we had talked about it, Mr. Jordan and I. 
He and I were pretty good friends, and, when he approached me, 
I talked pretty plain to him. I told him that I was in poor shape 
to take out insurance, that I had vendor’s lien notes against my 
place, and that I had a good deal of indebtedness, paying on the 
loan, and that I did not feel able to take out insurance. We 
talked more than once about it.” H. B. Jordan, the agent for the 
company, testified: “I knew of some incumbrance on that prop- 
erty at the time I issued the policy. I do not know whether I 
had forgotten it or not, but do not think I had. I do not know 
whether I reported to the company next morning that there was 
no incumbrance on the property. If I did, it was an error on my 
part. I now tell this jury that prior to the issuance of the policy 
I had known that there was an incumbrance on this particular 
piece of property.” Again, the said agent testified: “I got those 
blank forms from the company. They sent me several at the time, 
and I filled out the policies as the applicants came in, and [I] 
signed them. The application for this policy was. verbal. * * * 
I just write out the policy to cover the property that they want 
to cover, and deliver them to the applicants. I knew Mr. Smith 
was to get that No. 17036 because the policies are numbered. 
They are numbered and sent to me by the company, several at 
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a time, I think something like 20. I do not report the application 
to the company before the policy is issued. I make the inspection 
of the property. We have a rating that we go by. Of course, I 
fix the rate at the time, according to its condition, and I determine 
the amount of the premium to be collected in a given case. I did 
so in this case. I reported it to the company on the same day, 
after the policy was issued. I went out late that afternoon. Then 
I came back, and delivered the policy the next morning. The 
premium was paid then by Mr. Smith, and this is the policy. The 
signature of the president and secretary-treasurer are printed on 
the policy. The agent signs ‘H. B. Jordan, Agent,’ in writing, and 
inserts the date of issuance of the policy.” It appears from this 
evidence that the agent, Jordan, was representing the company 
as its agent at Lancaster, Tex., the main office being at Waco, 
Tex. The company is a Texas corporation. 

In transacting the business of appellant at Lancaster, H. B. 
Jordan, the agent, received applications for insurance, inspected 
the property, determined the rate, filled out the blanks sent him 
by the company, countersigned and delivered the policy, collected 
the premium, and made report to the company. He was, in effect, 
the company itself in the conduct of its business by him. He was 
such an agent as that notice to him of an incumbrance upon 
property insured acquired in the transaction of the business of 
the company was notice to the company. Insurance Co. vs. Ende, 
65 Tex. 124; Insurance Co. vs. Camp, 71 Tex. 503, 9 S. W. 473; 
German Insurance Co. vs. Everett, 18 Tex. Civ. App. 514, 46 
S. W. 95. It is held in this state that to deliver a policy with full 
knowledge of facts upon which its validity may be disputed, and 
then to insist upon these facts as ground for avoidance is an 
attempt at fraud. This the courts will neither aid nor presume. 
Under such facts the insurer is estopped from setting up an in- 
cumbrance on the property to avoid a recovery, of which incum- 
brance it had full knowledge at the time of issuing and delivering 
the policy. Insurance Co. vs. Ende, supra. 

In the case of German Insurance Company vs. Everett, above 
cited, this court held that, as to notice, a soliciting agent author- 
ized to make out and forward applications for insurance, deliver 
the policies when executed, collect and transmit premiums, was 
such an agent as notice to him of an incumbrance on the prop- 
erty insured at the time of delivering the policy was notice to the 
company. A writ of error in that case was refused by the 
Supreme Court. The authority exercised by the agent Jordan 
was much broader than that shown to exist on the part of the 
soliciting agent in the Everett Case. 

It is clear, under the facts, the company waived the incum- 
brance on the property insured, and is estopped from setting up 
such incumbrance to defeat the policy, and this is so, although 
the policy contained a stipulation “that no agent or other repre- 
sentative of the company, except the secretary, shall have the 
power to waive the provision of the policy as shown.” It follows 
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that the trial court did not under the undisputed facts err in 
instructing a verdict for plaintiff. 
The judgment is affirmed. 


SUPREME COURT OF IOWA. 


KEANE 
Us. 


CENTURY FIRE INS. CO.* 


ACTION ON POLICY—BURDEN OF PROOF. 


Where the insurer in an action on a policy relies on a forfeiture, the 
burden is on him to establish the defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


ESTOPPEL TO AVOID POLICY—KNOWLEDGE OR NOTICE OF 
FACTS—CONDITION AS TO TITLE. 


Defendant issued a policy of insurance, describing the property as a 
church building, and naming as the insured the bishop of the Roman 
Catholic Diocese in which the church was situated, who had the record 
title thereto, the nature of the ownership being fully known to the 
insurer; and after loss the bishop sued in his representative capacity, 
and the insurer, claiming that the insured held the property in trust, 
sought to avoid the policy under a clause that the policy should be 
void if the insured was not the sole and unconditional owner. Held, 
that the insurer, by issuing the policy with knowledge of the insured’s 
interest, had waived its right to claim that the insured was not the un- 
conditional owner of the property, but held it in trust, so as to avoid 
the policy. 

(For = cases, see Insurance, Cent. Dig. §§ 1028, 1929, 1031; Dec. Dig. 
§ 389.) 


LIABILITY OF INSURANCE—INSURANCE OF PROPERTY—RE- 
BUILDING OF PROPERTY DESTROYED. 

Where a church is insured in the name of the bishop of the diocese in 
which it is located, who in his representative capacity has record 
title thereto, and it appears that the church was rebuilt by the con- 
gregation, with the bishop’s help, before the trial of an action brought 
by the bishop as the insured, this does not release the insurer from 
liability on the policy, since there has been no compensation to the 
insured for the loss against which the policy was taken. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


NOTICE AND PROOF OF LOSS—WAIVER AS TO NOTICE AND 
PROOF—DENIAL OF LIABILITY. 


Where an insurer, within the time allowed for making proofs of loss, 
has denied all liability under the policy, it thereby waives the neces- 
sity of further proofs. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559.) 


* Decision rendered, Apr. 4, 1911. 130 N. W. Rep. 724. 
L—Vol XL.—63. 
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ACTION ON POLICY—ADMISSIBILITY OF EVIDENCE—LOSS 
AND CAUSE OF LOSS. 


In an action on a policy of insurance against cyclones and storms, the 
testimony of a witness who lived nine miles away from the property 
destroyed, but who was within the path of the storm by which it was 
alleged to have been destroyed, is admissible to show the character 
and extent of the storm. 


at _ cases, see Insurance, Cent. Dig. §§ 1689-1694; Dec. Dig. § 

58. 

ACTION ON POLICY—ADMISSIBILITY OF EVIDENCE—EVI- 
DENCE AS 10 CAUSE. 


In an action on a policy of insurance against cyclones and storms, evi- 
dence of witnesses who were not at the scene of the loss until some 
70 days thereafter, and after a large part of the wreckage had been 
removed, as to what evidences they saw of lightning was properly 
rejected, in view of the change of conditions and the remoteness of 
time. 


ie other cases, see Insurance, Cent. Dig. §§ 1689-1694; Dec. Dig. § 
58.) 


Appeal from District Court, Winneshiek County; L. E. Fel- 
lows, Judge. 

Action upon a policy of insurance against damage by cyclones, 
windstorms, and tornadoes. Various defenses were interposed, 
which will be noticed in the body of the opinion. Trial to a jury, 
verdict and judgment for plaintiff, and defendant appeals. Af- 
firmed. 


E. W. Currine, for Appellant. 
SmituH & O’Connor and N. WILLET, for Appellee. 


DEEMER, J. 

The policy in suit was issued by one of defendant’s recording 
agents on September 22, 1903. It named “Bishop Keane” as the 
insured and described the property as follows: “$1500 on the 
brick, shingle roof church building, situated N. W. % section 
22, township 99, range 9, Winneshiek Co. Iowa, and $500 on 
church furniture and fixtures therein.” 

No application was attached to the policy, or, if there was one, 
it had not been copied into the record. The agent who issued 
the policy testified as follows with reference thereto: “This 
is a policy of insurance I issued. I delivered this policy of 
insurance to Rev. Father Hawe. At the time I issued it, 
I knew the property which it purported to insure. I had seen 
the property prior to that. I knew that it was church property 
and used for church purposes. Q. State, if you know, who was 
the owner of that property at the time? A. The owner was the 
bishop of the diocese, Bishop Keane. Q. You may state whether 
or not you knew that fact at the time you issued this policy. 
A. That bishop was the owner; yes. Q. You may state whether 
or not you had issued other policies of this same church property, 
and was acquainted with the property by reason of that fact. 
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A. I had. Q. You may state whether or not you issued this policy 
with the full understanding that this property was owned by 
Archbishop Keane, and it was used for religious or church 
purposes. A. I did. I had no knowledge myself as to fhe 
character of the ownership of the property that I claimed Bishop 
Keane has of this property, further than I understand that it 
is in his name as representative of the church in a holding 
capacity, and that is something which I have learned from being 
told, and not from seeing any written evidence of title. I know 
who Bishop Keane is; he is the bishop of the Catholic diocese 
in which Winneshiek County is located. At the time I issued the 
policy in question in this action, I did not make any further 
inquiries of Father Hawe as to the question of ownership or 
title. Q. You may state whether or not you issued the policy in 
question in this action with full understanding that Bishop Keane 
was the owner of the property for church purposes. A. Yes.” 

The person who procured the insurance was a witness, and he 
testified as follows with reference thereto: “I am well acquainted 
with the property that this policy describes. It is the Bluffton 
church property in Winneshiek County. Bishop John J. Keane 
is the same person as was insured in this policy of insurance. 
He is the plaintiff in this action. A. W. Freeman who has just 
left the witness stand issued another policy of insurance on this 
church in Milwaukee Mechanic’s. That policy of insurance was 
taken out in the name of Bishop Keane. In placing this insurance, 
I made known the fact as to who the owner of property was to 
the insurance agent. At the time this particular policy in suit 
was issued, I don’t remember that Mr. Freeman asked me any 
further questions as to the nature of that interest or his title, 
but he was acquainted with it already, because he had issued 
several policies for me, and he was acquainted with the nature 
of the insurance. I told him it should be insured in Archbishop 
Keane’s name. I don’t remember if he made any further 
inquiries as to the title at that time. Q. In what capacity were you 
acting when you made this Exhibit No. 2? A. Pastor of the 
church. I was acting for Bishop Keane.” 

In response to the proofs of loss made for and on behalf of 
plaintiff, the defendant wrote the following letter: “August 20, 
1908. Attys. for John Hawe, Pastor, New Hampton, Iowa. 
Gentlemen: We have your letter of the 19th inst., inclosing 
what purposes to be proof of loss under Century policy No. 8750 
issued to Bishop Keane, said proof being executed by John Hawe, 
pastor. The alleged proof is rejected and claim denied for the 
reason that the assured under said policy, which indemnifies 
against loss by cyclones, tornadoes and wind storms only, does 
not adduce any proof whatever to show that the wreck of the 
church insured under said policy was caused by wind storm, and 
the alleged proof is held subject to your order. I remain, Yours 
very truly, Geo. J. Delmege, Pres.” 

Suit was brought upon the policy, and, among other things, 
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defendant pleaded that plaintiff’s interest in and to the building 
and premises was not sole and unconditional; that as a matter 
of fact he has no interest therein, and has suffered no injury on 
account of the loss. In an amendment to his petition, plaintiff 
pleaded as follows: “That plaintiff is now and was at all times 
mentioned in plaintiff’s petition the Bishop of the Roman Cath- 
olic Church in and for Dubuque diocese in which Winneshiek 
County is situated, and that he brings this action in his repre- 
sentative capacity as such bishop, and that defendant issued the 
policy sued on herein with knowledge of said fact.” 

Defendant then answered, saying that it insured plaintiff as 
the sole and unconditional owner of the property, and that if he 
was not such owner this policy is void by reason of the following 
stipulation quoted therefrom: “This entire policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, 
shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership; * * * or if the subject of 
insurance be a building on ground not owned by the insured in 
fee simple and the title be not evidenced by deed.” 

Upon these issues and the testimony adduced the trial court 
gave the following instruction with reference to the validity of 
the policy: “Defendant for one defense alleges that plaintiff 
was not the sole and unconditional owner of the property insured, 
as required by the terms of the policy. The burden is upon the 
defendant to establish this-defense by a preponderance of the 
evidence. Upon this question you are instructed that if you find 
that the plaintiff is the bishop of the Roman Catholic Church, in 
and for Dubuque diocese, in which Winneshiek County is situated, 
and find that said Bishop Keane holds the record title to all the 
property of said church in such diocese, and that defendant’s 
agent who wrote the policy in question and issued the same 
understood such to be the fact, and that he was insuring church 
property so owned, then, for the purposes of this action, the 
plaintiff was the owner of the property and the proper party to 
bring this action.” 

This instruction is challenged, and this raises the principal 
question in the case. There can be no doubt under the record 
that plaintiff as bishop held the legal title to the property, doubt- 
less as trustee, and that the nature of his ownership was fully 
known to the recording agent who issued the policy. The policy 
to the knowledge of the agent was issued to plaintiff, not as an 
individual, for his name is John J. Keane, but to him in his 
representative capacity as Bishop Keane. If there be any error 
in the form of the policy, defendant’s agent is responsible for 
this, and defendant cannot take advantage thereof. McMurray 
vs. Ins. Co., 87 lowa, 453, 54 N. W. 354. The record shows that 
title to the property was conveyed by the trustees and executors 
of the last will and testament of John Hennessy, deceased, late 
Archbishop of Dubuque, and the conveyance itself is apparently 
of an absolute title. If it were in trust as defendant contends, 
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its recording agent knew of that fact when he issued the policy, 
and attempted to write such a policy as would cover plaintiff’s 
interest, whether absolute or in trust. Such being the fact, 
defendant is in no position to claim that plaintiff had no insur- 
able interest, that he was not the owner of the property, or that 
the policy never had any validity because of the clause relating 
to the nature and character of the title held by the assured. 
Caraher vs. Ins. Co., 136 N. Y. 645, 32 N. E. 1015. See, also, 
Bonham vs. Ins. Co., 25 lowa, 328; Lamb vs. Ins. Co., 70 lowa, 
238, 30 N. E. 497. 

In the Lamb Case, supra, it is said: “But, assuming for the 
present that the assured correctly stated his title in the appli- 
cation, and the company, with full knowledge, accepted and 
assumed the risk, it should not now be permitted to say that the 
policy was void when issued. The defendant knew when it issued 
the policy that the assured did not own the fee-simple title to the 
real estate, and it knew precisely what title he had, and so 
knowing issued the policy. If there was a false statement, the 
defendant so knew, and must be held to have waived the condi- 
tions of the policy in this respect. It is said, however, that the 
false statement is not contained in the policy, and therefore, 
because of the terms of the policy, the defendant cannot be said 
to have waived its conditions. But the application is made a part 
of the policy in the same sense as if it was set out at length on the 
face thereof, and the defendant is bound thereby.” See, as further 
sustaining these views: Rochester Loan & Banking Co. vs. Ins. 
Co., 44 Neb. 537, 62 N. W. 878, 48 Am. St. Rep. 745; National 
Fire Ins. Co. vs. Lumber Co., 217 Ill. 115, 75 N. E. 450, 108 Am. 
St. Rep. 239, and cases cited in note; Dalton vs. Ins. Co., 126 
Iowa, 385, 102 N. W. 120. 

There was no error in the instruction given by the trial court 
with reference to this issue. 

2. The proposition just discussed is the main one relied upon, 
and the decision thereof settles many collateral questions relied 
upon by appellant, which need not be noticed in detail. The 
next point is that the testimony fails to show that the loss and 
damage was due to one of the causes mentioned in the policy. 
This was a question of fact for the jury under proper instruc- 
tions, and with its conclusion we should not interfere. The 
instruction given by the trial court with reference to this issue 
was clear and concise, and there is no merit in defendant’s con- 
tention that it is erroneous, or that further instruction should 
have been given upon the subject. 

3. It is said that as the congregation, with plaintiff’s help, 
rebuilt the church before this suit was brought or at least before 
the trial thereof, plaintiff has suffered no loss, and therefore 
cannot recover. But this is manifestly incorrect, and the cases 
cited in support of the proposition (Chickasaw vs. Weller, 98 
Iowa, 731, 68 N. W. 443, and Kennedy vs. Ins. Co., 119 Iowa, 
29, 91 N. W. 831) are not in point. The proposition itself 
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needs no answer. No one has settled or recompensed plain- 
tiff for the loss suffered under the policy. 

4. The trial court instructed the jury that as within the 60 
days allowed for making proofs of loss defendant denied all 
liability under the policy by the letter which we have quoted, it 
waived the necessity of further proofs. In this there was no 
error. The facts constituting such waiver were pleaded in the 
petition, and the rule of law is correct. No citation of authority 
is needed in support of so plain a proposition. 

5. Plaintiff claims that the church was destroyed by a storm 
occurring on June 20, 1908, and he introduced testimony showing 
the character and extent of the storm. Part of this was from 
a witness by the name of Ross Burr who lived nine miles away 
from the church. He was, however, within the path of the storm, 
and there was no error in admitting his testimony. The weight 
of it was for the jury. 

6. Lastly defendant complains of rulings of the trial court de- 
nying him the right to have witnesses who were at the church, or 
the wreck thereof, some 70 days after the destruction thereof, and 
after a large part of the wreckage had been removed, as to what 
evidences they saw of lightning. In view of the change of con- 
ditions and the remoteness of time, the trial court did not err in 
sustaining the objections to the offered testimony. 

Having considered all the propositions made for appellant in 
the brief and argument presented by counsel, and finding no 
prejudicial error, the conclusion follows that the judgment must 
be, and it is, affirmed. 


SUPREME COURT OF LOUISIANA. 


NEW ORLEANS REAL ESTATE MORTGAGE & 
SECURITY CO. et At. 


US. 
TEUTONIA INS. CO. or New ORLEANS ET AL.* 


FIRE INSURANCE—NEW YORK STANDARD POLICY—REPEAL 
BY VALUED POLICY LAW—TOTAL LOSS. 

New York standard policy, adopted by the Legislature of this state in 
1898 (Act No. 105 of 1898, art. 3, § 22), was repealed by the valued 
policy law adopted in 1900 (Act No. 135 of 1900). 

They are measures of state policy. 





* Decision rendered, June 25, 1910. On rehearing, Feb. 27, 1911. 54 
South. Rep. 466. Syllabus by the Court. 
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The arbitrariness charged in refusing to issue a permit to plaintiff to 
reconstruct the destroyed building is not evident. 


The city acted mainly to compel obedience to the ordinances regulating 
the construction of new buildings. 


It not being possible to rebuild in view of the withholding of the right 
to rebuild, in consequence the loss was total. 


(For other cases, see Insurance, Cent. Dig. §§ 1278, 1279; Dec. Dig. §§ 
4, 502.) 


Appeal from Civil District Court, Parish of Orleans; W. B. 
Sommerville, Judge. 

Action by the New Orleans Real Estate Mortgage & Securities 
Company and another against the Teutonia Insurance Company 
of New Orleans La., and others. From the judgment, plaintiffs 
appeal. Judgment set aside, and judgment rendered against de- 
fendants. 


Howe, FENNER, SPENCER & CocKE and CHas. PAYNE FENNER, 
for Appellants. 

FARRAR, JONAS, GOLDSBOROUGH & GOLDBERG and E. M. Hup- 
son (Richard F. Goldsborough, of counsel), for Appellees. 


Provosty, J. 

The present suit is upon five fire insurance policies in as many 
companies, defendants in this suit. 

The disagreement between the parties is as to whether the 
insured building was wholly destroyed, and the defendant com- 
panies are liable in consequence for the entire amount of the 
policies, or was only partially destroyed; and the defendant com- 
panies are liable only for what would have been the cost of 
restoring the building to its former condition. 

It was the Hansell building on Canal street, and the same fire 
destroyed the Stevens and the Dreyfous buildings on each side. 
The fire was fought from the front, so that the front wall of the 
building was practically uninjured. The side walls, which were 
party walls, remained standing in greater part, and much expert 
testimony was taken in the case upon whether or not they were 
left in sufficiently sound condition to be utilized in the recon- 
struction of the building. 

The city engineer refused to allow them to be thus utilized; 
and, when their demolition was begun, preparatory to reconstruc- 
tion, ordered the front wall itself, of which they were the sup- 
port, to be immediately taken down, as likely to become a menace 
to the public safety as soon as left to stand by itself. 

The policies are in the New York standard form, which was 
made compulsory in this state by section 22 of article 3 of Act No. 
105 of 1898, p. 151. They exempt the insurers from liability 
“for loss occasioned by ordinance or law regulating construction 
or repair of buildings.” 

The insured building did not come up to the requirements of 
the building ordinances adopted since its erection, and therefore 
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these ordinances stood in the way of its being restored to its 
former condition. But it was not because of this the city en- 
gineer condemned the party walls. The best proof of that is that 
these party walls were reconstructed precisely as they were before. 
Nor was it on that account the front wall was required to be 
taken down. The testimony of the city engineer leaves no doubt 
whatever upon that point. The side walls were condemned 
because, rightly or wrongly, the city engineer thought they had 
been too much affected by the fire to be trusted to support so 
tall a building; and the front wall because, rightly or wrongly, 
the city engineer thought it could not be trusted to stand when 
deprived of the support of the side walls. 

Defendants concede that the loss would have been total, if 
the condemnation of these walls by the city engineer had been 
justified by the facts, but contend that it was not; and that plain- 
tiff acquiesced in it simply because it chimed in with plaintiff’s 
secret intention not to reconstruct the building, but to receive the 
insurance money and sell the naked lot. Defendants also contend 
that the question of what was the true reason for which the 
city engineer condemned the walls is of little or no importance 
in the case, because plaintiff asserted under oath in the proof of 
loss and judicially in the petition, in this case, that the reason 
why the loss was total was because of these ordinances; and 
that plaintiff is now committed to that reason and estopped from 
assigning any other; that plaintiff was then unaware of the 
existence of another ordinance which made it possible to utilize 
the said walls in the reconstruction of the building; and that 
plaintiff's theory then was, and continued to be up to the argu- 
ment of the case, that the said exemption from liability clause 
in the policy was inconsistent with the valued policy law of this 
state (Act No. 135 of 1900, p. 209), and was therefore invalid, or 
as if not written. 

While the preponderance of the expert evidence is that con- 
siderable portions of the side walls could have been utilized, and 
that the front wall could have been made safe by temporary 
means while the side walls were being reconstructed, we think 
plaintiff was clearly right in acquiescing in the opinion of the 
city engineer and of its own architect, and not engaging in a 
doubtful lawsuit with the city on the subject. The same wise 
course was followed by the defendant companies themselves, who 
had undertaken to reconstruct the Dreyfous building. It ill 
becomes them to blame plaintiff for doing exactly what they them- 
selves did. 

The defendant companies could have had the matter contested, 
if they had so desired. The order of the city engineer was 
promptly transmitted to them by plaintiff “for such action as 
you may desire to take.” All they did was to indite a letter to 
the counsel of plaintiff saying that they protested against the 
order. The counsel very properly replied: Direct your protest 
to the city engineer, not to us, who are acting under compulsion. 
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The action of the city engineer was presumably right. The 
real parties having interest to contest it were, as the present 
litigation shows, the defendant companies. Defendants had no 
right to require plaintiff to pull the chestnuts out of the fire for 
them; to play buffer between them and the city authorities. If 
they desired to have the matter contested, the door was open to 
them to have it done. Under the circumstances of the case, the 
same principles come into play by which a person liable over 
is held, at common law, to be concluded by the judgment in a 
suit which he has had an opportunity to defend. Robbins vs. 
Chicago, 4 Wall. 657, 18 L. Ed. 427; Strong vs. Phoenix, etc., 
Co., 62 Mo. 296, 21 Am. Rep. 422; Hoppaugh vs. McGrath, 53 
N. J. Law, 89, 21 Atl. 108. In Monteleone vs. Insurance Co., 
47 La. Ann. 1563, 18 South. 472, 56 L. R. A. 784, this court 
said that the exercise of the police power of the city may be 
erroneous, and is therefore subject to judicial control, “but courts 
should not interfere with it, unless on very clear grounds.” In 
the present case, after a full hearing of experts, the unwisdom 
of the action of the city engineer is by no means demonstrated. 

In connection with the estoppel, we give in the margin’ the 
correspondence between plaintiff and the representative of the 
defendants, and between plaintiff and the city engineer; and we 
give also the proof of loss and that part of the petition relied 
upon in support of the estoppel, and also an extract from the tes- 
timony of the city engineer. 

Thereby it appears that plaintiff, or its counsel, was under the 
impression that the city engineer was condemning the party walls 
because of the building ordinances in question; and the learned 
counsel for plaintiff frankly admit that they were not aware of 
the existence of the ordinance which allowed of the party walls 
being made use of in the reconstruction of the building; but we 
do not see why this error of plaintiff, or of its counsel, touching 
the grounds of the engineer’s action, should give rise to an 
estoppel. The vital fact as the result of which the loss became 
total was the condemnation of the walls by the city engineer. 
The proof of loss and the petition asserted that fact. The theory 
of the proof of loss and of the petition as to the loss being 
total was predicated upon that fact. And whatever reference was 
made to the building ordinances was merely by way of explanation 
or justification of the action of the city engineer. Had plaintiff 
stated in the proof of loss and in the petition that the city en- 
gineer had assigned no grounds for his action, and that it, plain- 
tiff, did not know upon what the city engineer founded himself, 
the proof of loss and the petition would have been just as good. 
Had plaintiff made the erroneous statement in question with a 
view to mislead and prejudice the defendant, there might be 
ground for estoppel; but, far from taxing plaintiff with duplicity 


1. The matter here referred to appears in the note at the end of this 
case. 
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in the matter, defendants seem to be able to discern something 
favorable to their side in the fact that plaintiff's making these 
statements was through error. Had the said statements, however 
honestly made, misled defendants to their prejudice, there might 
be estoppel; but nothing of that kind is pretended. 

We do not wish to be understood as holding that the exemp- 
tion from the liability clause in question is not inconsistent with 
the valued policy law. Upon that question we express no opinion. 

It is therefore ordered, adjudged, and decreed that the judg- 
ment appealed from be set aside, and that there now be judg- 
ment against the defendants, as follows :— 

Against the Teutonia Insurance Company of New Orleans 
in the sum of $5,000. 

Against the Phenix Insurance Company of Brooklyn in the 
sum of $3,500. 

Against the Metropolitan Fire Insurance Company of Chicago, 
Ill., in the sum of $2,500. 

Against the Liverpool & London & Globe Insurance Company 
of England in the sum of $5,000. 

Against the Royal Insurance Company of Liverpool, England, 
in the sum of $10,000, with interest in each case at the rate of 
5 per centum per annum from July 6, 1908, until paid, the amount 
of the said judgments in principal and interest to be payable to 
petitioner, the Macheca Real Estate & Improvement Company, 
Limited, upon condition that it produce, as a condition precedent 
to the payment to it of the amount of the said judgments, the 
notes secured by the mortgage on the said insured property, and 
properly indorse as a credit thereon the amount received upon 
the said judgments, and that defendants pay all costs. 


On Rehearing. ® 
BREAvUX, C. J. 

Defendant, through learned counsel, presents a number of 
points. The argument embraces questions not argued before the 
application for a rehearing. 

Defendant’s contention is that the court erred in holding that 
plaintiff was not bound by the issues alleged and the proof of 
loss. 


Defendant pleads estoppel by record; further, that there was 
no good reason for holding that the loss was total, as it was 
partial. 

The difference between the plaintiff and the defendant as to 
amount is about $7,000, which should, as contended by-defendant, 
be deducted from the total amount heretofore allowed to plaintiff. 

Defendant also urges that the city engineer’s decision to take 
down the walls of the building was arbitrary and unlawful. 

Further, that it was not incumbent upon defendant to do 
further than to protest, as it did, against the acquiescence of plain- 
tiff—against the decision of the city engineer. 
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The foregoing is a summary of the different grounds for the 
rehearing. 

We insert an outline of the facts. 

Plaintiff has prepared plans and specifications to reconstruct 
the destroyed building, and called for bids to rebuild the build- 
ing. 

To this point there was no serious disagreement between the 
parties. 

The adjusting agent of the defendant insurance company of- 
fered to pay the amount admitted by it as due on the basis of 
estimates of contractors. 

From the date of this offer, disagreement began. 

It may be that these disagreements would have been adjusted 
satisfactorily had it not been that the city engineer arrived at the 
conclusion to have the walls remaining after the fire taken down. 

According to defendant these walls had a value. The orna- 
mental iron front wall particularly. It is variously estimated 
from $6,000 to $12,000. 

Plaintiff, having received notice of the decision of the city 
engineer through counsel, wrote to defendant’s adjuster, notifying 
him that it would have to claim for a total loss, as the company 
could not use the iron front wall in question; that the idea for a 
partial loss was abandoned because of the city engineer’s refusal 
to issue a permit permitting the reconstruction of the building. 

The defendant, through its agent, took issue with plaintiff 
about this wall, and said that it should not be taken down. The 
mild insistence ended with a protest on the part of defendant. 
There was nothing about it of an insistent character. 

Plaintiff informed the defendant through counsel that the 
protest should be addressed to the city engineer; that the com- 
pany was coerced. It was obliged to accept the situation. 

Some of the witnesses testified that the front was not seriously 
injured; others thought differently. 

The city engineer’s decision remained as it had been given by 
him, and his orders were not very much opposed by any one. 

The defendant, it strikes us, was somewhat mild upon the sub- 
ject, while it does not appear that the plaintiff very actively 
opposed the order to take down the walls. 

The defendant charges that plaintiff was not anxious to re- 
build; that it had offered to sell the property, and that for that 
and other reasons the decision of the city engineer was cheer- 
fully accepted. 

It may have been the subject of the secret prayers of those 
interested in plaintiff, or their heart’s desire. There is no testi- 
mony, however, showing that there was the least influence brought 
to bear by plaintiff upon the city authorities to refuse the permit. 

Plaintiff may have thought of selling the property, or it may 
have deemed it to its interest to construct a different building. 
The fact that it was its interest is not sufficient, with the testi- 
mony before us, to arrive at the most remote inference of an 
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influence brought to bear by plaintiff in regard to the order not 
to rebuild. 

Defendant remained content with its protest before mentioned. 

The walls were taken down. 

The iron front wall, the one that gives rise to the serious 
objection, was standing on the line of the sidewalk. 

The city engineer refers to it as dangerous and threatening, 
and after the demolition of the side walls said that this front was 
left without support, and that it was a menace to the public, 
and for that and other reasons he ordered the front wall taken 
down. 

The evidence is somewhat conflicting. 

On rehearing we will not recall that which has been decided 
upon this particular point, as we do not think that it is deter- 
minative of the issues. 

The binding effect of plaintiff’s petition and its proof of 
loss, which presented an issue other than that the wall was taken 
down because it was a menace to the public, is referred to by 
learned counsel for defendant as a reason not to decide the issue 
alleged, and not another issue not alleged. 

For reasons we will state later, when we will consider the city 
ordinances in regard to reconstructing buildings, we do not 
look upon this defense as controlling. But at this time we will 
remain content, in regard to this point, with the statement that 
the evidence introduced to prove the grounds upon which the 
city engineer based his refusal to permit the rebuilding of the 
building on the portion of the wall standing having been admitted 
without objection, under repeated decisions of this court, an issue 
is made by the testimony, which is now before us for decision. 

Effect is given to evidence which is germane to the issue ad- 
mitted without objection. 

It does not appear that a change has been made in the issues 
particularly prejudicial to the defendant. At any rate, there is 
no good reason for a rehearing on that ground. 

To quote an illustration in defendant’s brief :— 

A state of fact lettered A is admitted to prove an issue, which 
not only proves it, but overlaps another issue lettered B. The 
court cannot decide the case on the issue lettered B, by reason 
of the fact that is is not germane, but entirely foreign, to the 
issues of the case. 

We wish to answer that defendant, in not objecting to evidence 
introduced to prove issue lettered B, permitted evidence which 
goes to prove some demand which the evidence lettered A goes 
to prove. 

The letter B represents an additional right to the same defense. 

We would not thus particularize were it not that the premise 
predicated of the foregoing is made to do service in regard to 
another point. That point is that the lack of allegation was juris- 
dictional, that there was no due process of law, and that the plea 
of estoppel should be sustained. 
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After giving consideration to these different grounds, we have 
found ourselves unable to give them our sanction. We do not 
think that any of those pleas should be maintained. 

To go further into the case, the policy of insurance sued on 
contained the following clause :— 

“This company shall not be liable for loss caused directly or 
indirectly by order of any civil authority.” 

The policy was borrowed from the New York standard fire 
policy. A statute of our Legislature (Act No. 105 of 1898) made 
the standard policy a part of the insurance plan here. This sub- 
ject will be discussed later. 

Now as to the proof of loss: There was no suggestion in the 
proof of loss that the authorities ordered the walls to be de- 
molished because they were a menace to the public. The order 
referred exclusively to ordinances requiring fireproof buildings 
to be put up, and substantially stated that the city authorities 
objected to a new building constructed of the same material and 
of the same fashion as the old building, and based their objection 
upon town ordinances to that effect. 

Learned counsel for plaintiff, in drafting his petition, took for 
basis the requirements of the city ordinances in matter of recon- 
structing destroyed buildings, and substantially alleged that it, 
plaintiff, could not do otherwise, because of these ordinances, 
than accept the situation and insist upon a total loss. 

The petition, as before stated, being limited to the point stated, 
defendant seeks to hold plaintiff to the allegation, and objects 
to the consideration of any issue arising from the testimony 
offered to prove that the city had ordered the walls to be taken 
down, because they were a menace to the public; dangerous to 
life; that this additional ground should not have been considered 
at all; that the plea of estoppel, and all the other pleas before 
stated, were a complete bar to the consideration of the last- 
mentioned point. 

Plaintiff's proof of loss contained a lengthy and detailed state- 
ment of the action of the city authorities in ordering it not te 
seek to use any part of the remaining walls. Plaintiff stated in 
this proof of loss, substantially, that, on account of the peremp- 
tory order of the city authorities not to seek to rebuild the build- 
ing as it was before the fire, it had been compelled to abandon 
the thought of reconstructing the building as it was before. 

There was no suggestion in the proof of loss that the author- 
ities ordered the walls to be demolished, because they were a 
menace to the public. 

Another contention of the defendant is that the condemnation 
of the walls was not legal by reason of the fact that it was not 
by the street commissioner, as it should have been, but by the 
city engineer. 

The ordinances upon the subject are not very clear, it is true, 
but, taken as a whole, the city engineer seems to be vested with 
authority to condemn walls to be taken down, or, in case of 
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violation of city ordinances, he can issue an order to prevent such 
violation in matter of reconstructing buildings. 

We do not attach importance to the difference sought to be 
made between the action under the ordinance of the city and 
orders given by the fire department to take down a dangerous 
wall. 

It is true that the policy contains a clause, before quoted, 
which seeks to limit the liability of the insurer; that is, that the 
insurer will not be held liable for the acts of the civil authorities, 
quoting from that portion of the policy quoted above. 

But this law, in our view, has been repealed. It was adopted, 
we have seen, in 1898. In 1900 the Legislature of this state 
adopted the valued policy law (Act No. 135 of the session of the 
Legislature ). 

There is a conflict between the New York standard policy and 
the valued policy of 1900, for a valued policy statute does not 
confer a personal privilege which may be renounced. 

The statute is one adopted as a measure of policy. 

Without this clause to limit defendant’s liability, the defendant 
has scant ground in its defense. 

The city’s arbitrariness in the premises is not evident. 

It must be remembered that the motive was protection, to the 
end of diminishing fires and reducing the rate of insurance. 

A familiar adage comes in properly enough: Salus populi 
suprema lex est. Observed with intelligence and moderation, 
it should not be condemned. 

In one of the cases that we have had occasion to consult, under 
the valued policy statute, the insured had agreed in their policy 
in case of loss to let the loss be adjusted by arbitration. The 
court held that the valued policy law must prevail. 

The valued policy is controlling, as it is a measure in public in- 
terest and in order to secure greater certainty in the contract 
of insurance. 

In one of the decisions cited, infra, it was held that the valued 
policy statute must be regarded as a part of the policy of insur- 
ance, and the amount written in the policy as liquidated damages 
agreed upon by the parties, and that this is so, notwithstanding 
the policies inconsistent therewith. 

Again, in another policy, it was decided, where a subject of 
fire insurance was real property, that the agreement between the 
company and the assured that property should be considered 
personal was invalid, as in violation of the valued policy. 

These points are sustained by the following decisions: Western 
Assurance Co. vs. Phelps, 77 Miss. 625, 27 South. 745, a decision 
directly in point; Queen Insurance Co. vs. Leslie, 47 Ohio St. 
409, 24 N. E. 1072, 9 L. R. A. 45; Word vs. Southern Mutual 
Insurance Co., 112 Ga. 585, 37 S. E. 897; Havens vs. Germania 
Fire Insurance Co., 123 Mo. 403, 27 S. W. 718, 26 L. R. A. 107, 
45 Am. St. Rep. 570. 

Not having succeeded in our researches in finding a single 





Fire.] N. Orleans Real Est., etc. Co. vs. Teutonia Ins. Co. 1007 


decision to the contrary than that before expressed, and these 
views being of a convincing character, we must hold that the 
standard policy statute is repealed by the valued policy statute. 

An attempt to limit the insurer’s liability in conflict with the 
valued policy statute cannot be of any avail. 

Something has been said about the mill type construction; 
that under the ordinances such a construction was possible, and 
that the building might have been reinstated under these ordinan- 
ces without tearing down the front wall. : 

In the name of the plaintiff company, it was represented to 
the city department in charge that the new building would be 
constructed of the same material and after the same fashion as 
the old. 

To this application the officer in charge replied that he could 
not consent to such a construction, for the reason that it would 
be in contravention of the public building law. 

This excludes the possibility of erecting a new building on the 
remnants of the old, which we must hold, under the valued 
policy law, was a total loss. 

In concluding, if there was danger, or if the parties were ex- 
posed to damages if the wall had fallen, the plaintiff would have 
been liable in damages. 

That was decided in the Werlein Case, 42 La. Ann. 1046, 8 
South. 435, 11 L. R. A. 361. 

The court said that it was the property of plaintiff that might 
have been held in damages in case of damage by its fall. 

For similar reason, in case of a fall and damages in this suit, 
plaintiff would have been liable. 

For that reason it was proper not to incur the risk, but reason- 
ably comply with the requirements of those in charge of the fire 
department of the city. 

Plaintiff, in its petition on appeal, called attention to the fact 
that in the district court, although at first the Macheca Building 
Company was made one of the plaintiffs, that it was paid, and 
afterward, by order of the court, its case was discontinued. 

The judgment will therefore be amended accordingly. 

It is ordered, adjudged, and decreed that our judgment be 
reinstated; that it is amended by striking out the name of the 
Macheca Building Company; and that plaintiff, New Orleans 
Real Estate Mortgage & Securities Company remain as plaintiffs ; 
and, as amended, the judgment is affirmed. 


NOTE. 


Plaintiff’s Counsel to City Engineer. 
“June 27, 1908. 
“Dear Sir: As counsel for the New Orleans Real Estate Mort- 
gage & Securities Company, owner of the building No. 714 Canal 
street, recently destroyed by fire, I beg to say that, for the pur- 
poses of adjustment with the insurance companies, and our plans 
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in regard to rebuilding, it is vitally important that we should be 
advised by your department in regard to the following questions, 
to wit :-— 

“I. Whether the front of the building as it still stands will 
be allowed to be used in reconstructing the building. 

“2. Whether under the building laws, as construed by your 
department, the building may be reconstructed with the same type 
of construction as originally used. 

“3. Whether, if the building is reconstructed of the same height 
as formerly, the present party walls may be used up to the floor 
joists of the second story. 

“We would be obliged if you would give us a reply to these 
questions at your earliest convenience. Yours,” etc. 


City Engineer to Plaintiff's Counsel. 


, “June 27, 1908. 
“Dear Sir: Replying to yours of even date :— 
“T beg to advise that no part of the existing party walls or front 

of the Hansell building, recently destroyed by fire, will be per- 

mitted by this department to be employed in the reconstruction 
of the said building along its original lines or in the construction 
of a new building of equal height. Yours very respectfully.” 


Plaintiff's Counsel to Adjustment Company, Representing 
Defendants. 
“June 29, 1908. 

“Gentlemen: It having been suggested to me since my last 
interview with your Mr. Cooke that, under the existing buildings 
laws, neither the New Orleans Real Estate Mortgage & Secur- 
ities Company nor the insurance companies for its account would 
be permitted to reconstruct of the same materials the building 
No. 714 Canal street, or to utilize for that purpose the front 
which remains standing or the party walls up to the joists of the 
second floor, as contemplated in the negotiations which I have 
had with you in regard to this matter, I have communicated with 
Mr. W. J. Hardee, city engineer, in reference to the matter, and 
am now in receipt of a letter from him, a copy of which I beg 
to enclose. 

“In view of the position taken by Mr. Hardee in this matter, 
which seems to be borne out by the building ordinances of the 
city, with which I was not previously familiar, I beg to say, on 
behalf of the New Orleans Real Estate Mortgage & Securities 
Company, that there would seem to be no recourse for it but to 
claim as for a total loss. Yours,” ete. 


Adjustment Company to Plaintiff's Counsel. 


“June 30, 1908. 
“My Dear Sir: Please be good enough to send me copy of 
your letter of the 27th inst. to Captain Hardee, city engineer. 
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We cannot see that his decision in any wise affects the companies’ 
contract liability. See lines 41 and 42 of policy. Yours,” etc. 


City Engineer to Plaintiff. 
“July 2, 1908. 

“Dear Sir: Replying to yours of the Ist inst. :— 

“IT beg to state that Messrs. Andry & Bendernagel, architects, 
and Mr. O. Walther, builder, on yesterday filed with this depart- 
ment plans and specifications to govern the re-erection of the 
Stevens building, which was recently destroyed by fire. 

“These plans and specifications propose to utilize a portion of 
the old party wall between the Stevens and Hansell buildings; 
but, as this department is of the opinion that such wall is not 
competent to properly form a part of the new building, its use 
for such purpose has been condemned, and the above-named 
gentlemen have been advised that the plans and specifications 
submitted by them to this department in connection with their 
application for a building permit are not approved and that a 
building permit will accordingly not be issued. Yours.” 


Proof of Loss. 
“July 2, 1908. 

“A fire occurred on the 6th day of May, 1908, at about the 
hour of 6 p. m., by which the whole of the said property above 
* described was destroyed, with the exception of the front wall, 
which, with certain repairs, might be employed in reconstructing 
the said building, if such reconstruction were permitted under 
the ordinances of the city of New Orleans, and a portion of the 
two side walls, which might also be so employed in reconstruct- 
ing the said building. The cost of restoring said property to its 
original condition, employing for that purpose the front wall 
and portions of the two side walls as aforesaid, if such restora- 
tion were permitted under the ordinances of the city of New 
Orleans, regulating the erection, repair and alteration of build- 
ings therein, would be forty-four thousand three hundred dollars 
($44,300) for the property covered by the first item of the 
schedule, and including the whole cost of the party walls to be 
rebuilt, and twenty-eight hundred dollars for the property 
covered by the second item of the schedule. 

“The city engineer of the city of New Orleans having, how- 
ever, informed the assured that the restoration of the said prop- 
erty would be contrary to the building ordinances of the city of 
New Orleans and that said restoration will not be permitted; 
and that the said portions of the front and side walls herein- 
above referred to will not be permitted by the city authorities to 
be employed in the reconstruction of said building, the assured 
claims that the loss resulting from the said fire is a total loss, 
and that it is entitled to be paid the full face value of all said 
policies.” 

L—Vol. XL.—¢4. 
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Plaintiff’s Counsel to Adjustment Company. 


“July 3, 1908. 

“Gentlemen: As representatives of the Phenix Insurance 
Company, of Brooklyn, N. Y., the Metropolitan Life Insurance 
Company, of Chicago, IIl., the Teutonia Insurance Company, of 
New Orleans, Liverpool & London & Globe Insurance Company, 
of New Orleans, and the Royal Insurance Company, of Liver- 
pool, England, we beg to notify you, on behalf of the New 
Orleans Real Estate Mortgage & Securities Company, that in 
view of the notification that that company has received from the 
city engineer, to the effect that, under the municipal ordinances 
of the city of New Orleans, the portions of the front wall and 
of the side walls of the Hansell building, 714-716 Canal street, 
which remains standing, will not be permitted to be employed 
in the reconstruction of the said building, it is necessary that the 
side walls should be taken down and removed, together with 
the other wreckage resulting from the fire which occurred on 
May 6th. 

“As the New Orleans Real Estate Mortgage & Securities 
Company is claiming a total loss of the property and the full 
face value of the policy of insurance thereon, we consider that 
the companies are entitled to the wreckage in question, or to a 
credit for the amount which the New Orleans Real Estate Mort- 
gage & Securities Company may be able to realize therefrom, , 
and on behalf of our client we beg to say that it is willing that 
you should take charge of and dispose of the said wreckage to 
the best advantage possible, provided that the work of removal 
be commenced within a reasonable period—say, one week from 
this date; otherwise, the New Orleans Real Estate Mortgage & 
Securities Company will itself- provide for the removal of the 
said wreckage upon the best terms obtainable, and in that event, 
will, of course, allow the companies credit for the net amount 
which may be realized therefrom. Yours,” etc. 


Adjustment Company to Plaintiff’s Counsel. 


“July 9, 1908. 

“Dear Sir: Replying to your esteemed favor of 3d inst., and 
advising that the papers submitted purporting to be proofs of 
loss are incorrect, in that you claim about $15,000 more than 
the insurance companies’ contract liability, we beg to say, that 
this afternoon is the first opportunity we have had of seeing 
Captain Hardee (city engineer) and his ruling was based en- 
tirely upon the fact that the ordinance does not permit a building 
constructed like the Hansell building to be reconstructed at a 
height exceeding 70 feet, whereas the party walls of your build- 
ing are 81 feet. 

“There is no question that the front wall is intact, excepting 
a slight damage to the cornice, and could be used in replacing 
the building, unless the city ordinance prohibits, which is a 
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matter that, as before stated, does not concern the insurance 
companies—see lines 41 and 42 of the policies—which clause 
was put in the policies to protect the companies against a con- 
tingency just like this one. Oftentimes we have losses on frame 
buildings where the city ordinance does not permit their recon- 
struction, but in no event are the companies liable for exceeding 
what it would cost to repair, or replace, with material of like 
kind and quality. 

“The estimates of Mr. Walther and Mr. McCarthy, based 
upon your architect’s plans and specifications are, in rough fig- 
ures, $29,000. If these figures are correct—and we believe that 
they are absolutely so—that certainly would be the limit of the 
companies’ contract liability. 

‘While it is a matter that does not concern the insurance com- 
panies the writer opines (and he is not alone in this opinion) 
that the iron front conforms to the present building ordinance 
regarding fireproof construction, which reads, in part :— 

‘“**Shall be constructed with all of bricks, stone, iron, or other 
hard, incombustible material,’ etc. 

“We do not know how we can prevent your clients from 
removing the whole, or any part of the building, but their so 
doing will not affect the companies’ liability, which, as before 
stated, is, in round figures, $29,000, and contemplates, according 
to your architect’s specification, the use of the iron front. 

“Expressly reserving all of the companies’ rights, and without 
waiver of any description, we remain, Yours,” etc. 


Plaintiff’s Counsel to Adjustment Company. 


“July 10, 1908. 

“Gentlemen: I beg to acknowledge receipt of your favor of 
July 9th. I note your statement that, under lines 41 and 42 of 
the policies, the companies are not concerned with the operation 
of the city ordinances prohibiting the reconstruction of the 
Hansell building. 

“As a matter of course, this is a question upon which we 
differ. In my opinion, under the operation and effect of Act 
135 of the General Assembly of the state of Louisiana for the 
year 1900, the companies are liable in this case as for a total 
loss, the lines of the policy referred to by you to the contrary 
notwithstanding. Yours,” etc. 


Adjustment Company to Plaintiff’s Counsel. 


“July 14, 1908. 
“Dear Sir: New Orleans Real Estate Mortgage & Securities 
Company: Referring to papers submitted to us, purporting to 
be proofs of loss, we observe that you claim $44,100 damage, 
being for $41,300 on the building and $28,000 (we presume you 
mean $2,800) on the elevator, we beg leave to request that you 
please send us a detailed statement showing how this figure is 


1012 Insurance Law Journal Vol. 40. [ May, 1gtt. 


arrived at, made up in conformity with the details furnished 
you by Mr. Otto Walther and Mr. McCarthy, contractors. 

“If we fail to agree as to the amount of loss and damage by 
fire, we will then require an appraisement in accordance with 
the terms of the policies. 

“Expressly reserving all of the companies’ rights, we remain, 
Yours,” etc. 


Plaintiff's Counsel to Adjustment Company. 


“July 16, 1908. 

“Gentlemen: I beg to acknowledge receipt of your favor of 
the 14th inst. in re New Orleans Real Estate Mortgage & Secu- 
rities Company adjustment. As a matter of course, the insertion 
of the figures ‘$28,000’ in the proofs of loss on the elevator was 
a mere typographical error. It should have been ‘$2,800.’ 

“In accordance with your request, I inclose herein a detailed 
statement showing how the figures included in the proofs of 
loss were arrived at. 

“With regards to your statement that, if we fail to agree as 
to the amount of loss and damage, you will then require an 
appraisement in accordance with the terms of the policies, I beg 
to say :-— 

“As stated in the proofs of loss, and also in the various other 
written communication to you, the assured in this case claims 
that the building including the elevator, was a total loss, and 
that it is entitled to recover the full face value of the policies, 
less the value of the wreckage, including the iron front, which 
I estimate at about $650. As a matter of course, if the assured 
is correct in its contention in this respect, there is no room for 
an appraisement, except, perhaps, with regard to the wreckage, 
because, under the terms of Act No. 135 of the General As- 
sembly of the state of Louisiana for the year 1900, the value of 
the building is conclusively presumed to be the amount for 
which the policies are written; and in this connection, I may add 
that the estimates that I have received as to the value of the 
building show that it was actually worth more than the amount 
for which it was insured. 

“Inasmuch, however, as there is a difference of opinion be- 
tween the assured and the companies in regard to whether 
the building is a total loss, I see no objection to having an ap- 
praisement made upon the hypothesis of a partial loss, and am 
willing to agree to such an appraisement if you desire it, subject, 
however, to the following conditions :— 

“1, That the agreement to have an appraisement shall not be 
deemed or construed as a waiver by the assured of its claim 
that the loss is a total loss, and that it is entitled to recover the 
full face value of the policies, less the value of the wreckage. 

“2. That the appraisement shall be made by the appraisers, 
not according to the basis announced in the policies, but in 
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accordance with the measure of liability prescribed in cases of 
partial loss by Act No. 135 of the General Assembly of the 
state of Louisiana for the year 1900. 

‘3. That in the appraisement the appraisers shall include the 
cost of restoring the whole of the party walls, specifying this 
cost separate, so that neither party may be prejudiced with 
regard to the question of law as to the extent of the insurer’s 
liability as to these items. Yours,” etc. 


Adjustment Company to Plaintiff’s Counsel. 


“July 21, 1908. 

“Dear Sir: New Orleans Real Estate Mortgage & Securities 
Company. 

“We beg leave to inclose one form of appraisement agreement, 
which is absolutely in conformity with the policy contracts, with 
request that you either sign it or signify your assent to do so 
and name your representative. 

‘We want an appraisement in strict accordance with the 
contract. In our humble opinion, no other would or should 
hold in law. 

“Appraisers have nothing to do but to fix the value and the 
loss in accordance with policy contracts submitted to them, and 
have nothing to do with city ordinances regulating the con- 
struction of buildings. 

“Expressly reserving all of the companies’ rights, we remain, 
Yours,” etc. 


Plaintiff's Counsel to Adjustment Company. 


“July 22, 1908. 
“Dear Sir: In re loss New Orleans Real Estate Mortgage & 
Securities Company: 
“In reply to your favor of even date relative to the above 
matter, we respectfully decline to sign or consent to the printed 
form of appraisement agreement sent us. Yours,” etc. 


City Engineer to Plaintiff’s Counsel. 
“August 5, 1908. 


“Dear Sir: As you have heretofore taken up with me matters 
pertaining to the Hansell building on Canal street, recently 
destroyed by fire, I assume that you represent the owners of the 
same, and | am therefore addressing this communication to you 
for the purpose of advising that this department has this day 
issued a building permit to Messrs. Toledano & Wogan, rep- 
resenting Mr. C. C. Cordill, for the erection of a five-story 
brick building on the side which was occupied by Dreyfous, 
adjoining the Hansell building on the lake side, also recently 
destroyed by fire. 

“The Hansell-Dreyfous building party wall has been con- 
demned for re-use, and- must be entirely rebuilt under the above- 
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described permit. The demolition of this party wall is almost 
sure to cause the collapse of the front wall of the old Hansell 
building unless it be previously removed; and, as this depart- 
ment has condemned the re-use of the said front wall in con- 
nection with the erection of any kind of building on the Hansell 
site, I request that you promptly proceed to demolish this front 
wall in order to obviate any disaster that might occur out of the 
demolition of the Hansell-Dreyfous party wall. Yours,” etc. 


City Engineer to Plaintiff’s Counsel. 
“August 15, 1908. 

“Gentlemen: Replying to yours of the 13th inst.: I beg to 
state that my letter of the 6th inst., addressed to your Mr. C. P. 
Fenner, was not intended at that time as a peremptory order to 
demolish the front wall of the New Orleans Real Estate Mort- 
gage & Securities Company (Hansell building) on Canal street, 
but merely what it expressed, viz., a request that you proceed 
to demolish the said wall, in view of the fact that it could not form 
any part of a new structure, and would have to be ultimately 
demolished, and for the further reason that a permit has been 
issued by this department for the erection of a building on the 
adjoining site, occupied by the Dreyfous Company before the 
recent fire, the erection of which building involved the rebuild- 
ing of the Hansell-Dreyfous building party wail, which work 
would doubtless cause the collapse of the existing front wall of 
the Hansell building. 

“T will be frank with you and say that it has been my intention 
that, should the existing front wall of the Hansell building not 
be previously demolished when the demolition of the party wall 
had reached the point that would endanger the front wall of 
the Hansell building, to then condemn the same and order its 
immediate demolition. I trust, however, that you will not render 
such action necessary, but will promptly do what is reasonable 
and right to all interests concerned by proceeding without further 
delay to demolish the front wall of the Hansell building. Yours,” 
etc. 

City Engineer to Plaintiff. 
“August 22, 1908. 

“Gentlemen: I am advised by the building inspector of this 
department that the demolition of the Hansell building party 
wall has proceeded to a point which now endangers the front 
wall of the said Hansell building. Under the circumstances, the 
said wall being by this department deemed to constitute a men- 
ace to the public safety, you are peremptorily directed to im- 
mediately demolish the same. Yours,” ete. 


Plaintiff's Counsel to Adjustment Company. 


“August 24, 1908. 
“Gentlemen: We beg to hand you herewith copy of a letter 
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which has been received by us as attorneys for the New Orleans 
Real Estate Mortgage & Securities Company from the acting 
city engineer, and we beg to notify you that, in accordance with 
the instructions therein contained, we shall commence the dem- 
olition of the front wall of the Hansell building and the party 
wall to-morrow. This for your information and such action as 
you desire to take. Yours,” etc. 


Adjustment Company to Plaintiff’s Counsel. 


“August 27, 1908. 

“Gentlemen: We received on August 25th, at 5 p. m., your 
letter, dated August 24th, inclosing copy of letter written by 
W. F. Warren, acting city engineer, addressed to you under 
date of August 22, 1908, in which you notify us that, in accord- 
ance with the instructions of the acting city engineer, you will 
‘commence the demolition of the front wall of the Hansell build- 
ing and the party wall to-morrow’; and, replying thereto, we 
beg to say that, in so far as the matter concerns the insurance 
companies, for whom we are acting as adjusters, we enter our 
protest against such demolition, the insurance companies taking . 
the position that they are liable only to the extent of the restora- 
tion of the building as it was prior to the destruction of the 
same by fire. Yours,” etc. 


Plaintiff’s Counsel to Adjustment Company. 


“August 27, 1908. 
“In re fire loss N. O. Real Estate Mortgage & Securities Com- 
pany, Hansell building. 

“Gentlemen: We beg to acknowledge receipt of your favor 
of the 27th inst. in reply to our letter of the 24th inst., inclosing 
copy of letter written by W. F. Warren, acting city engineer, of 
date August 22, 1908, peremptorily requiring us to at once 
demolish the front wall of the Hansell building. We note that 
you protest against such demolition, and we respectfully suggest 
that, as the city engineer is vested by law with the determination 
of such questions, it would be proper for you to direct your 
protest to him, and not to us, who are acting under compulsion. 

“We further beg to advise you that, in obedience to the orders 
of the acting city engineer, we have entered into a contract, after 
the taking of bids from a number of contractors, with the 
Chicago Demolishing Company for the demolition of the walls 
of the said building, to which, after making allowance to the 
contractor for the debris, we are compelled to pay the sum of 
$150. This for your advice. Yours,” etc. 


Extract from Plaintiff’s Petition. 


“Now, petitioners show that, on the 6th day of May, 1908, 
while all of the said policies were in full force and effect, a fire 
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occurred on the said insured premises, which totally destroyed 
all of the said insured property, with the exception of a portion 
of the said walls, which remained standing, and which might, 
perhaps, have been employed in the restoration of the said 
building to its original condition, if such restoration had been 
permissible under the terms of the building ordinances of the 
city of New Orleans in force at the time of the said fire, and 
at the time of the insurance of said policies. 

“Petitioners show, however, that, under the terms and pro- 
visions of the said ordinances, and particularly of ordinance 
No. , it was not permissible to restore the said building 
to its original condition, nor to employ for that purpose any 
portion of the front and side walls aforesaid; and petitioner, 
the New Orleans Real Estate Mortgage & Securities Company, 
was forbidden by the authorities of the said city so to do. 

“Petitioners further show that, both by reason of the com- 
paratively insignificant value and importance of the said portions 
of the front and side walls of the said building, and by reason 
of the fact that it was impossible, in view of the city ordinances 
aforesaid, to restore the said building to its original condition, 
or to employ for that purpose the said portions of the said front 
and side walls, there was, as a result of the said fire, a total loss 
of the said property, within the meaning and intendment of Act 
No. 135 of the General Assembly of the state of Louisiana for 
the year 1900, and the defendants became and are liable respec- 
tively for the full amount of the policies aforesaid. 

“In the alternative, and in any event, and even if, for any 
reason, it should appear to this honorable court that petitioners 
are not entitled to recover upon the said policies as for a total 
loss, then petitioners aver that each of the defendants is liable 
respectively for its proportion of such amount as would have 
permitted petitioners to restore the said property after the fire 
to its original condition; and petitioners aver that it would have 
cost to restore the said property to its original condition more 
than the total insurance on said building, which amounted in 
the aggregate to the sum of $48,000.” 


Extract from Testimony of City Engineer. 


“Q. Now Captain, I will ask you this question right now: 
This wall of the Hansell building being constructed entirely of 
iron, can you tell us why it could not be used in reconstructing 
a five-story building over seventy feet high, fireproof? 

“A. For the reason that both of the party walls, which sup- 
ported that front and acted as an anchorage for it, were con- 
demned, and had to be removed, and I would not have issued 
any building permit for the use of that wall, even if the wall 
was absolutely sound and could under the law be made to form 
a part of the building desired to be constructed, because it was 
almost certain—so certain in my mind—that, if these party walls 
were removed, the wall would not stand there of itself, but would 
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have collapsed, that I would not have issued a building permit 
under those conditions. 

“Q. But, Captain Hardee, if the wall was intact absolutely, 
and it was made of iron, and, therefore, capable of being used in 
the reconstruction of the building, even although the side walls 
had to be torn down, could not the builder stay that wall in such 
a way as to make it stand until the proper side walls were mor- 
tised into it? 

“A. No, sir. In my opinion, that would not have been prac- 
ticable—I mean that it could not possibly have been done with 
any reasonable expense. What I mean by that is that it was 
physically possible. 

“Q. But without regard to the expenditure that would neces- 
sarily have been entailed in order to have done that, it would 
have been physically possible? 

“A. Yes, sir; if the question of expense is not to be con- 
sidered. 

“Q. Then, as I understand your answer, your objection was 
that the wall might collapse in the process of demolition and 
reconstruction of the party walls? 

“A. Yes, sir. 

“Q. Is that your idea? 

“A. That is it; yes, sir. 

“Q. And that is the reason why you decided that that wall, 
even though it might be sound, could not be used in the recon- 
struction of that building, is it? 

“A. Yes, sir: 

“Q. Now, Captain Hardee, do I understand you further to 
state that, independently of the question with regard to the 
violation of the building ordinances of the city of New Orleans, 
you would not have issued a permit for the use of that front 
wall in the reconstruction of the building in any manner, shape 
or form, for the reason that the said walls had to be all torn 
down, and you would not have considered it safe to leave the 
front wall standing and tear the side walls down? 

“A. That is my position; yes, sir.” 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


SMITH & MARSH 
US. 


NORTHERN NECK MUT. FIRE ASS’N or Virernta.* 


ACTION ON POLICY—TIME WITHIN WHICH ACTION MUST 
BE BROUGHT—STATUTES—CONSTRUCTION 


Act March 9, 1906 (Acts 1906, c. 112) § 39, providing that no provision 
in any policy of insurance limiting tne time within which a suit or 
action may be brought to less than one year after loss shall be valid, 
applies to policies issued before its passage, and is not wholly pros- 
pective in its operation. 

(For other cases, see Insurance, Dec. Dig. § 610.) 


Error to Circuit Court, Northumberland County. 

Action by George H. Smith and another, partners trading as 
Smith & Marsh, against the Northern Neck Mutual Fire As- 
sociation of Virginia. Judgment for defendant, and plaintiff 
brings error. Reversed, and new trial granted. 


R. O. Norris and T. J. Downine, for Appellant. 
Asa S. Rick and Frank G. NEwWBILL, for Appellee. 


KeiTH, P. 

The firm of Smith & Marsh represent that on the 14th of 
March, 1908, they instituted an action of trespass on the case 
in assumpsit in the circuit court of Northumberland county 
against the Northern Neck Mutual Fire Association of Vir- 
ginia, a corporation chartered under the laws of the state of 
Virginia, which resulted in a final judgment against them, which 
is before this court for review. 

It appears that on the 18th of September, 1905, Smith & 
Marsh insured for two years a stock of merchandise in their 
storehouse at Miskimmon, in Northumberland county, against 
loss by fire with the defendant corporation; that on the 29th 
of August, 1907, the merchandise so insured was destroyed by 
fire, and on the 30th day of October, 1907, they instituted an 
action on the policy in the circuit court of Lancaster county, 
which was dismissed on their own motion on the 28th of March, 
1908. On the 14th of March, 1908, they instituted their action 
of assumpsit in the clerk’s office of the circuit court of North- 
umberland County, in which county the storehouse was situated, 
and on the 14th of June, 1909, the defendant corporation filed 
a special plea, setting out a clause in the policy, which provided 
that any action brought to enforce the policy must be brought 
within six months after the date of the loss, and averring that 


* Decision rendered, March 9, 1911. 70 S. E. Rep. 482. 
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this action was barred by that clause, which special plea was sus- 
tained by the court upon demurrer, and the case was dismissed 
at plaintiff’s costs. 

Three grounds of error are assigned to this ruling of the 
court: (1) That an action for the recovery of the insurance 
in accordance with the terms of the policy was instituted within 
six months from the day of the loss, and was continuously 
prosecuted from that time to the present; (2) that the special 
plea which was sustained by the court was not filed by the 
defendant until the 14th of June, 1909, and for that reason it is 
insisted that the plea was filed too late; (3) that the policy of 
insurance with the defendant was taken on the 18th of Sep- 
tember, 1905, and was in force for two years from that date, 
that the loss occurred on the 29th of August, 1907, and at the 
time of the loss there was in force the following statute: “No 
condition in, or indorsed on, any policy of insurance, nor any 
restrictive provision thereof, shall be valid unless such condition 
or restrictive provision is printed in type as large as long primer 
or ten point type, or is written in pen and ink or typewriter, in 
or on the policy, and no provision in any policy of insurance 
limiting the time within which a suit or action may be brought 
to less than one year after loss shall be valid.” This statute will 
be found in Acts Assem. 1906, p. 143, section 39 of an act 
approved March 9, 1906, entitled “An act concerning bureau of 
insurance, and insurance,” etc. 

Our view of the third assignment of error being conclusive 
of the case we shall not consider the first two assignments. 

The policy was taken out on the 18th of September, 1905. 
It remained in force until the 18th of September, 1907. The 
loss occured on the 29th of August, 1907, and the act to which 
we have referred was approved March 9, 1906. At the time the 
policy was issued, this contractual limitation was valid under 
the decisions of this court; but the Legislature saw fit, in the 
exercise of its police power, to declare such contracts to be 
unlawful, and declared that no provision in any policy of insur- 
ance limiting the time within which a suit or action may be 
brought to less than one year after loss shall be valid. 

The first question which arises is: Does the act apply to pol- 
icies of insurance which had been issued before its passage, or 
is it wholly prospective in its operation? 

Upon this point we think the case is controlled by Town of 
Danville vs. Pace, 25 Grat. 1, 18 Am. Rep. 663. The Legislature 
in March, 1873, passed an act which provided that “no cor- 
poration shall hereafter interpose the defense of usury in any 
action; nor shall any bond, note, debt or contract of such cor- 
poration be set aside, impaired or, adjudged invalid by reason 
of anything contained in the laws prohibiting usury.” Acts 
1872-73, c. 213. The town of Danville insisted that it had the 
right to plead usury as to contracts entered into before the 
passage of this act, insisting that the act applied only to causes 
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of action arising on contracts made after its adoption, relying 
upon the well-settled rule that statutes are to be construed as 
prospective in their operation, unless their language plainly 
shows the intention of the Legislature that they should have a 
retrospective effect. The court in its opinion, answering this 
position, says: “It will be observed that the words used are very 
comprehensive. ‘No corporation shall hereafter interpose the 
defense of usury in any action.’ The words, ‘any action,’ neces- 
sarily include suits instituted before as well as after the passage 
of the act. There is nothing in the context to give them a more 
limited operation. The defense is prohibited in all cases. In order 
to adopt the construction insisted on by the defendant, other 
words must be incorporated into the body of the act, so as to make 
it read, ‘no corporation shall hereafter interpose the defense of 
usury in any action upon a contract hereafter made.’” And the 
statute was held to apply to existing as well as to future obli- 
gation. 

The statute under consideration is equally as comprehensive. 
“No provision in any policy of insurance limiting the time within 
which a suit or action may be brought to less than one year after 
loss shall be valid.” There is nothing to indicate a purpose upon 
the part of the Legislature to limit the operation of this com- 
prehensive language to policies thereafter to be issued. The 
injury was as great, the remedy as much needed with respect 
to the one class as the other, and upon this phase of the case 
Town of Danville vs. Pace seems to be conclusive. 

But it is contended that it was not within the power of the 
Legislature to enact such a law with respect to policies thereto- 
fore issued. 

It does not in our judgment impair the obligation of a con- 
tract. The policy was still in force when the statute was passed. 
The right of action had not accrued, for the loss did not occur for 
more than a year after the passage of the act, and we are of 
opinion that it is within the power of the Legislature to shorten 
the period of limitation, leaving always a reasonable time within 
which to invoke a remedy for a breach of contract, or to prolong 
the period of limitation where the right to plead it has not ac- 
crued. 

In Curtis vs. Whitney, 13 Wall. 68, 20 L. Ed. 513, the plain- 
tiff in error, who was the plaintiff in the court below, brought 
suit under the statute of Wisconsin to have her title to the land 
in controversy, which she claimed under a deed made on a sale 
for taxes, established and quieted as against the defendants. 
The sale for taxes took place on the 11th day of May, 1865, 
and she received a certificate stating the sale, and that unless 
the land was redeemed within the three years by payment of 
the amount bid, with interest and penalties, she would be entitled 
to a deed for the land; and accordingly, on the 12th day of May, 
1868, she received the deed which she seeks to establish as the 
title to the land. But the Legislature of Wisconsin on the roth 
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of April 1867 (Laws 1867, c. 113), enacted that in all such cases 
where lands have been, or should thereafter be, sold for taxes, 
and any person should have been in the actual occupancy or 
possession of such land for 30 days or more within 6 months pre- 
ceding the time when the deed shall be applied for, the deed 
shall not be issued unless a written notice shall have been served 
on the owner or occupant by the holder of the tax certificate at 
least 3 months prior thereto. This notice must set forth a copy 
of the certificate, and state who is the holder, and the time 
when the deed will be applied for. It appears that there was such 
occupancy, and that no notice was served; and the court*held 
the tax deed void for want of it, overruling the objection of the 
plaintiff that the statute requiring notice was void as applied to 
her case, because it impaired the obligation of her contract, 
evidenced by the certificate of sale. Mr. Justice Miller, after 
stating the facts, proceeds as follows: “Did the statutory re- 
quirement that the holder of such certificate should give notice 
to whoever might be found in possession of the land before taking 
a deed impair the obligation of the contract made at the tax sale? 
* * * That a statute is not void because it is retrospective 
has been repeatedly held by this court, and the feature of the 
act of 1867, which makes it applicable to certificates already issued 
for tax sales, does not of itself conflict with the Constitution of 
the United States. Nor does every statute which affects the value 
of a contract impair its obligation. It is one of the contingencies 
to which parties look now in making a large class of contracts 
that they may be affected in many ways by state and national 
legislation. For such legislation demanded by the public good, 
however it may retroact on contracts previously mate, and 
enhance the cost and difficulty of performance, or diminish the 
value of such performance to the other party, there is no restraint 
in the federal Constitution, so long as the obligation of per- 
formance remains in full force.” 

In the case of Jackson vs. Lamphire, 3 Pet. 290, 7 L. Ed. 679, 
the Supreme Court said: “It is within the undisputed province 
of state Legislatures to pass recording acts by which the elder 
grantee shall be postponed to a younger if the prior deed is not 
recorded within the limited time, and the power is the same, 
whether the deed is dated before or after the recording act. 
Though the effect of such a law is to render the prior deed 
fraudulent and void against a subsequent purchaser, it is not 
a law impairing the obligation of contracts. Such, too, is the 
power to pass acts of limitations, and their effect. Reason and 
sound policy have led to the general adoption of laws of both 
descriptions, and their validity cannot be questioned.” 

In Harrison vs. Thomas, 103 Va. 333, 334, 49 S. E. 485. the 
appellant, the former owner of two lots located in the city of 
Richmond, which were sold for taxes March 19, 1900, filed a 
bill in the chancery court of the city of Richmond against the 
appellee, the purchaser, to set aside the deeds to the property, 
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executed April 7, 1902, on the ground that they were void because 
of the failure of the appellee to give the four month’s notice 
of his purchase, prescribed by the amended statute. The act 
provides (Acts Extra Sess. 1902-03-04, c. 452), as did the 
original section, that, “after the expiration of the said two years, 
the purchaser of any real estate so sold and not redeemed * * 
shall obtain from the clerk * * * a deed conveying the 
same.” The amendment declares: ‘But in no case shall a deed 
be made to any such purchaser of any such real estate until 
after such purchase has given to the person in whose name the 
real state stands at the time of said sale * * * four month’s 
notice of his said purchase,” and that “the person entitled to re- 
deem the said real estate shall have the right to redeem the same 
at any time before the expiration of four months, although such 
time extend beyond the two years first mentioned herein.” 
The court was of the opinion “that the amendment in terms 
applies only to persons entitled to redeem; and appellant was 
clearly not of that class, since her right to redeem had already 
ceased by a lapse of time. While it is true the statute comprises 
sales made before as well as those made after its passage, never- 
theless, with respect to the former, it only includes those wherein 
the right to redeem was in force when the new law took effect. 
If only the last day of the two years remained at that time, the 
right to the four months’ notice accrued, although it would have 
the effect of extending the right of redemption beyond the original 
limit of two years. But it was not the purpose of the Legislature 
to revive a right of redemption already barred, if, indeed, it 
possessgd the constitutional power to do so.” 

In Wood on Limitations (3d Ed.) p. 42. a discussion of the sub- 
ject is concluded by the statement: “It is generally conceded 
that, as these statutes (statutes of limitation) are not treated as 
elements entering into contract, the Legislature may shorten or 
lengthen the period of limitation at any time before the bar has 
become complete.” 

If, therefore, we were dealing with a case of limitation by 
statute, we should deem the authorities already cited as conclusive 
upon the subject. Is there an essential difference between a 
limitation imposed by statute and that which is imposed in a 
stipulation entered into by the parties? Undoubtedly the object 
and effect are the same, and the one as well as the other operates 
only upon the remedy. A contract entered into is presumed to 
be made with reference to existing laws, and yet it is well estab- 
lished that those laws may be altered, amended, or repealed with- 
out affecting the binding force of the contract, so long as a 
sufficient remedy is left for its enforcement. 

In Green vs. Biddle, 8 Wheat. 1, 5 L. Ed. 547, it is said that: 
“The invalidity of a state law, as impairing the obligation of 
contracts, does not depend upon the extent of the change which 
the law effects in the contract. Any deviation from its terms, 
by postponing or accelerating the period of its performance, 
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imposing conditions not expressed in the contract, or dispensing 
with the performance of those which are expressed, however 
minute or apparently immaterial in their effect upon the contract, 
impairs its obligation.” 

We cannot perceive that the alteration in the contractual limita- 
tion resulting from the statute under consideration affects the 
contract in any of the modes enumerated in the quotation we 
have made from Green vs. Biddle, any more than would a statute 
identical in terms operating to enlarge or extend the period of 
limitation imposed by law. It does not accelerate the period of 
its performance. It imposes no condition not expressed in the 
contract, nor does it in any degree dispense with the performance 
of those conditions which are expressed. 

In Bronson vs. Kinzie, 1 How. 311, 11 L. Ed. 143, Chief 
Justice Taney, delivering the opinion, said: “It is difficult, 
perhaps, to draw a line that would be applicable in all cases 
between legitimate alterations of the remedy and provisions which 
in the form of remedy impair the right. But it is manifest that 
the obligation of the contract, and the rights of a party under it, 
may, in effect, be destroyed by denying a remedy altogether, or 
may be seriously impaired by burdening the proceedings with new 
conditions and restrictions, so as to make the remedy hardly 
worth pursuing.” 

Contractual limitations differing from those provided by statute 
have been upheld in this state in the absence of any legislation 
upon the subject; but the statute under consideration arose out 
of the fact that the Legislature did not consider a stipulation 
which limited parties to less than one year within which to bring 
their action for a breach of the conditions of a policy of insurance 
as a reasonable one, and, in the exercise of its power and the 
discharge of its duty to promote, guard, and protect the best 
interests of the citizens of the commonwealth, it has seen fit 
to declare such contractual stipulations limiting the right of 
action upon a policy of insurance to a period less than one year 
as injurious to the rights of citizens and contrary to the policy 
of the commonwealth. That act we are bound to uphold, unless 
it is found to be manifestly repugnant to the Constitution of the 
state or of the United States. To hold it unconstitutional we 
should have to find that while the terms only affected the remedy 
it materially impaired the rights and interests of the insurance 
company, and such is not the case in our judgment. 

We are therefore of opinion that the judgment of the circuit 
court should be reversed, and a new trial be had not in conflict 
with the views herein expressed. 

Reversed. 
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SUPREME COURT OF ALABAMA. 


PRINE 
US. 


AMERICAN CENTRAL INS. CO.* 


ACTIONS—PLEADING—COMPLAINT. 


A complaint of an insurance policy alleging that the policy was, either 
wrongfully or by mistake, issued to one other than plaintiff, but not 
alleging how or in what right plaintiff is entitled to sue, is insufficient. 


(For other cases, see Insurance, Cent. Dig. § 1594; Dec. Dig. § 633.) 


INSURANCE AGENTS—SCOPE OF AUTHORITY. 


An insurance agent with authority to solicit insurance, receive, and re- 
ceipt for premiums cannot by his acts estop insurer from relying on 
the terms of its written contracts. 


(For other cases, see Insurance, Cent. Dig. § 947; Dec. Dig. § 375.) 


Appeal from Law and Equity Court, Mobile County; Saffold 
Berney, Judge. 

Action by Florence H. Prine against the American Central In- 
surance Company. From a judgment for defendant, plaintiff 
appeals. Affirmed. 

Count 2 is as follows: “Plaintiff claims of defendant the sum 
of $400, the value of a frame, shingle-roof storehouse, and the 
further sum of $750, the value of the stock of merchandise con- 
sisting of dry goods, notions, boots, shoes, groceries, and other 
goods not more hazardous, suitable to plaintiff’s line of business, 
formerly contained in the above storehouse, all of which the 
defendant, on to wit, the 29th day of May, 1906, insured against 
loss or injury by fire and other perils, in the policy of insurance 
mentioned, which said policy was issued in the name of L. L. 
Prine, for the term of one year, and which property was destroyed 
by fire on, to wit, the roth day of August, 1906, of which the 
defendant has had notice.” Count 2a is the same as count 2, 
except that it alleges that the policy was by mistake issued in the 
name of L. L. Prine, for the term of one year. Count 2b is the 
same as count 2, except that it is alleged that the policy was 
wrongfully issued in the name of L. L. Prine. Count §a is in all 
respects similar to count 2a, with the further allegation that at 
the time the insurance was issued, or at a time subsequent thereto, 
the defendant was a member of and connected with a tariff asso- 
ciation, to wit, the Southeastern Tariff Association, or had an 
understanding with other corporations engaged in the business of 
insurance, relating to the rates of insurance which should be fixed 
for fire insurance; and the plaintiff claims, under the provisions 





* Decision rendered, Jan. 19, 1911. 54 South. Rep. 547. 
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of article 3, chapter 63, of the Code of 1896, the further and 
additional sufin of $287.50. Count 5b is in all respects similar 
to count 5a, except that it is alleged that the policy was wrongfully 
issued in the name of L. L. Prine. Counts 2a and 5a were after- 
wards amended by the further allegation that the insurance was 
taken out by plaintiff upon her property above described, but 
said policy, by mistake of defendant’s agent, was written in the 
name of L. L. Prine. 

The second plea set up that the plaintiff is estopped from 
claiming or alleging that the policy of insurance which is the 
foundation of the action was issued to plaintiff, because the plain- 
tiff or her duly authorized agent read over so much of the policy 
of insurance as showed that it was issued to Mr. L. L. Prine, 
and, with the knowledge of the fact that said policy was so issued, 
failed within a reasonable time thereafter to notify the defendant 
of the error in the name of the person to whom it was issued. 

The second replication to this plea was that, at the time the 
policy of insurance claimed upon was delivered, plaintiff received 
said policy and read the written part and the printed pasters 
thereon, and J. L. Grace, defendant’s agent, with authority to 
solicit insurance, and receive and receipt for premium, assured 
her that everything was fixed all right; and plaintiff, relying 
upon said assurance, kept said policy. Wherefore, by reason 
of the representation of defendant’s said agent, defendant is now 
estopped from setting up the matter contained in said second 
plea. The other replication to the plea is that after the loss 
claimed in the complaint ‘had accrued, and after the defendant 
had knowledge of the alleged breach it now sets up, and during, 
to wit, the month of December, 1906, T. L. Moore who was the 
duly authorized agent of defendant in Mobile, Ala., with author- 
ity to issue policies and receive and receipt for premiums, insisted 
upon the payment by L. L. Prine, as agent of plaintiff, of the 
unpaid balance of the premium for the insurance upon which this 
suit is based, and which said premium was paid. Wherefore 
plaintiff says that defendant is now estopped from denying lia- 
bility under this policy. - 


Exvuiorr G. Rickarsy and J. M. Bonner, for Appellant. 
R. H. & R. M. Smiru, for Appellee. 
ANDERSON, J. 

The Code form (No. 13) upon a fire insurance policy implies 
an action by the assured, and, where the complaint names some 
one other than the assured as plaintiff, it must set up facts showing 
how and in what right the plaintiff is entitled to sue upon or for 
a breach of the policy contract. Feibelman vs. Manchester Co., 
108 Ala. 180, 19 South. 540; Norwich-Ins. Co. vs. Prude, 145 
Ala. 297, 40 South. 322; Continental Ins. Co. vs. Parkes, 142 
Ala. 650, 39 South. 204. Counts 2. 2a, 2b, 5a, and 5b, all set out 
L. L. Prine, and not the plaintiff, as the assured in the policy 
and fail to set up such title, right, or interest of the plaintiff in 

L—Vol. XL.—65. 
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the policy contract or the subject-matter thereof as would author- 
ize her to recover, and the demurrers thereto were properly 
sustained. 

As indicated by counts 2a and 5a as last amended, and the 
sufficiency of which we cannot determine, as the demurrer there 
to was overruled in favor of the appellant, this case was tried 
upon the theory that the plaintiff was the real assured in the 
policy contract and the party the same, but the name of her hus- 
band, L. L. Prine, was inserted, as assured, by mistake. It seems 
to have been held in the case of Taylor vs. Strickland, 37 Ala. 
642, that where an obligation to pay money is made to a person 
by a wrong name, the intended payee may sue upon it in his 
right name, alleging that it was made payable to him by the name 
therein inserted ; and he may show by evidence on the trial, that 
he was the person intended. This case has been approved in the 
cases of Wood vs. Coman, 56 Ala. 291, and Brown vs. Johnson, 
42 Ala. 210. Whether or not the rule there established could be 
applied to the policy contract in question, in a court of law, 
instead of resorting to a bill in equity for a reformation of same, 
we are not called upon to determine, as the trial court, in effect, 
ruled that it could be so applied, and which said ruling was 
favorable to the appellant and we must therefore, consider the 
case under the issues made by the pleading. 

The second replication to plea 2, if not otherwise bad, was 
insufficient in attempting to relieve the plaintiff of the things 
charged in the plea, by the action or conduct of the agent Grace 
and for failure to aver such authority in Grace as would bind 
the defendant in the particulars therein set forth. The mere 
authority of an agent to “solicit insurance, receive and receipt 
for premiums, does not give said special agent the authority to 
estop the company from relying upon the terms of its written 
contract.” Alabama Assurance Co. vs. Long, 123 Ala. 667, and 
cases cited on page 677, 26 South. 655. . 

If the record purported to set out all the evidence, we would not 
be disposed to reverse the judgment of the trial court upon the 
conclusion on the facts. The evidence, and especially that of L. 
L. Prine on cross-examination, fails to show that the plaintiff 
was intended as the assured in the policy contract. Nor does 
the evidence show an estoppel by Moore’s attempt to collect the 
premiums. In the first place, it is questionable if Moore had the 
authority to estop the defendant, and second; the first replication 
avers, that Moore “insisted upon the payment by L. L. Prine, 
as agent of the plaintiff, of the unpaid balance of the premium 
for the insurance,” and the proof does not show that the insistence 
was made to L. L. Prine, as the agent of his wife, the plaintiff. 
On the other hand, we find L. L. Prine, through his attorneys, 
attempting to adjust the claim as that of L. L. Prine. If however, 
such of the evidence, as is before us, was different, we could 
not disturb the conclusion on the facts, as the bill of exceptions 
does not purport to set out all the evidence. 
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The plaintiff’s theory of the case was that the policy was in- 
tended to be in her favor, but was by mistake made in favor of 
her husband. She relied, to a great extent, upon the knowledge 
of Grace as to the circumstances and surroundings leading up 
to the issuance of the policy, and whether or not Grace had or 
had not informed Moore that L. L. Prine was married, would be 
a very material factor in determining whether or not the plain- 
tiff was intended as the real assured. If Moore did not know 
that L. L. Prine was married, when the application was received 
and the policy was issued and approved, it would be a strong 
circumstance going to show that the plaintiff was not intended 
as the real party to the policy contract, and the fact, that Grace 
did not inform him that L. L. Prine had a wife is a circumstance 
showing that Moore did not know of the plaintiff's existence 
during the negotiation of the contract, and did not therefore 
intend to issue the policy to her instead of L. L. Prine. True, 
it is usually incumbent upon a party who relies upon notice to 
show it, but the rule does not prevent the other party from 
denying notice, especially when it might be inferred that Grace 
informed Moore of all information he had as to the parties and 
Moore had the right to show that Grace did not tell him that 
L. L. Prine was a married man. 

The judgment of the law and equity court is affirmed. 

Affirmed. 

Dowdell, C. J., and Sayre and Somerville, JJ., concur. 





1028 Insurance Law Journal Vol. 40. [May, 1911. 


ACCIDENT AND HEALTH. 


ST. LOUIS COURT OF APPEALS. 


MIssourI 


BEILE 
VS. 
TRAVELERS’ PROTECTIVE ASS’N OF AMERICA.* 


ACCIDENT INSURANCE—‘ACCIDENT.” 


Death by “accident,” within an accident benefit certificate stipulating for 
the payment of a specified sum to the beneficiary in case of death of 
the member by accident, means death which is not the natural and 
probable consequence of the act causing it. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

(For pd definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560.) 


ACCIDENT INSURANCE—“‘ACCIDENTAL DEATH.” 


Death from chloroform, administered by physicians preparatory to a 
surgical operation, resulting from defects of the heart and other or- 
gans, is “accidental” within an accidental benefit certificate stipu- 
lating for the payment of. a specified sum in case of the death of 
insured by accident. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 62-70; vol. 8, 
p. 7560.) 


ee © INSURANCE — EXCEPTIONS — “ACCIDENTAL 
DEAT 


An exception in an accident benefit certificate stipulating that insurer 
shall not be liable for injuries fatal or otherwise resulting from any 
poison or infection or from anything accidental or otherwise taken, 
administered, absorbed, or inhaled, does not include medicine, though 
containing poison, administered in good faith to alleviate physical 
pain, if it results in unexpected and unintentional death. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


ACCIDENT INSURANCE—BURDEN OF PROOF. 


A beneficiary suing on an accident benefit certificate stipulating for the 
payment of a specified sum on the death of insured by accident and 
exempting insurer from liability for death caused wholly or in part 
by bodily or mental infirmity has the burden of proving that insured’s 
death was accidental, and, where he makes out a prima facie case, 
the burden is on insurer to prove that death resulted from a cause 
within the exception. 


(For other cases, see Insurance, Dec. Dig. § 817.) 


ACCIDENT JNSURANCE—ACTION—EVIDENCE. 


Where, in an action on an accident benefit certificate stipulating for the 
payment of a specified sum on the death of insured and exempting 


* Decision rendered, March 4, 1911. 135 S. W. Rep. 497: 
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insurer from liability for death caused wholly or in part by bodily 
or mental infirmity, plaintiff showed that insured was in apparent 
good health, that chloroform was administered to him preparatory to 
a surgical operation, that he died while the chloroform was being ad- 
ministered, that in the opinion of an attending physician the direct 
and proximate cause of death was acute dilatation of the heart im- 
mediately caused by the chloroform, and that insured’s diseased con- 
dition did not contribute to his death, plaintiff established a prima 
facie case of death by accident. 


(For other cases, see Insurance, Dec. Dig. § 819.) 


ACCIDENT INSURANCE—CONTRACTS—CONSTRUCTION. 

An accident benefit certificate issued by a fraternal beneficiary association 
must be construed strictly against insurer, and the expressions con- 
tained in the certificate must be defined according to the ordinary and 
usual understanding of their signification. 

ahaa cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 
720. 

ACCIDENT INSURANCE— CONTRACTS — CONSTRUCTION — 
“SURGERY”—“SURGICAL”— “TREATMENT” — “REMEDY” 
“SURGICAL TREATMENT.” 


Where, in an action on an accident benefit certificate stipulating that in- 
surer should not be liable for death resulting from surgical treat- 
ment, the evidence showed that insured died while chloroform was 
being administered preparatory to an operation, and an attending 
physician testified that the proximate cause of death was acute dila- 
tation of the heart immediately caused by the chloroform, and that in- 
sured’s diseased condition did not contribute to his death, the jury 
could find that surgical treatment did not include the administering 
of chloroform; “surgery” being defined as the branch of the healing 
art that relates to external injuries, deformities, and other morbid 
conditions to be remedied directly by manual operations, “surgical” 
being defined as being of or pertaining to surgery, “treatment” mean- 
ing the act or manner of treating, “remedy” being defined as some- 
thing used for the cure or relief of bodily disease, and “surgical 
treatment” meaning treating a disease by means of surgery. 


(For other cases, see Insurance, Dec. Dig. § 787.) 
(For other definitions, see Words and Phrases, vol. 8, pp. 6815, 6816.) 


Appeal from St. Louis Circuit Court; Virgil Rule, Judge. 

Action by Rose Beile against the Travelers’ Protective Asso- 
ciation of America. From an order setting aside a verdict for 
plaintiff, she appeals. Reversed and remanded. 

Suit to recover $5000 upon an accident benefit certificate issued 
to Harry F. Beile, by the defendant, a fraternal beneficiary as- 
sociation organized under the laws of Missouri. The plaintiff, 
widow of Beile, is the beneficiary. There was a verdict for $5,- 
295, the amount of the policy and interest; but on motion of de- 
fendant the trial court granted a new trial, and the plaintiff has 
appealed. The petition contains the usual averments, and alleges 
that on or about January 16,1907, “the said Harry F. Beile was 
accidentally killed by chloroform while the same was being ad- 
ministered to him by a physician preparatory to performing a 
surgical operation upon him for fistula,’ and prayed judgment 
for $5,000, the amount of benefits provided by the constitution 
and by-laws to be paid in case of accidental death. The defend- 
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ant filed an answer containing a specific denial that Beile was 
accidentally killed and then a general denial. It next contained 
the following plea: ‘Defendant says, among other things, it 
was provided, in the contract set out by defendant’s petition 
commonly known as ‘Certificate of Membership,’ that defendant 
would not be liable where the death or disability to the member 
was the result of surgical treatment. And defendant alleges the 
fact to be that on or about the 16th day of January, 1907, the 
said Henry F. Beile was placed upon an operating table to be 
operated upon for fistula, and that preparatory to said operation 
and as part of the surgical treatment chloroform was adminis- 
tered to him, from the effects of which he collapsed and instantly 
died.” 

This answer was withdrawn, and a demurrer to the petition 
filed and overruled. Defendant then filed an answer, which 
denies all the allegations of the petition, then admits the character 
of its organization, then admits issuing the benefit certificate, 
and admits that Beile died on January 16, 1907, but denies that 
his death was accidental or the result of accidental causes. The 
answer then pleads that by the terms of the certificate the de- 
fendant was exempted from liability if Beile’s death was “caused 
wholly or in part by any bodily or mental infirmity or disease,” 
and then alleges that his death was so caused, and therefore the 
defendant is not liable. It then pleads that by the terms of the 
certificate the defendant was exempted from liability if Beile’s 
death resulted “from surgical treatment,” and then alleges that 
it did so result, and therefore the defendant is not liable. It 
then pleaded that by the terms of the certificate “defendant would 
not be liable to the said Henry F. Beile for any injury, fatal or 
otherwise, resulting to him from anything accidentally or other- 
wise taken, administered, absorbed or inhaled,” and then alleges 
that his death did so result, and therefore defendant is not liable. 
Reply a general denial of allegations of new matter. At the 
trial the benefit certificate was admitted in evidence. It entitled 
Beile “to all the benefits accruing from such membership, under 
the provisions of the constitution and by-laws of this association, 
subject to the conditions printed on the back hereof, and the ap- 
plication for membership, all of which are made a part of this 
certificate. Benefits in case of death payable to Rosa Beile his 
wife.” It was admitted that the constitution and by-laws con- 
tained a provision as follows: “Article nine, section two. Five 
thousand dollars shall be paid to the beneficiaries named in the 
certificate of any deceased member in case of death by accident.” 
The conditions on the back of the certificate, so far as pleaded by 
the defendant, are as follows: “That the Travelers’ Protective 
Association of America shall not be liable * * * in case of 
* * * death or disability when caused wholly or in part by any 
bodily or mental infirmity or disease * * * or to cases of 
* * * injury, fatal or otherwise, resulting from any poison or 
infection, or from anything accidental or otherwise taken, ad- 
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ministered, absorbed or inhaled, disease, death or disability re- 
sulting from the surgical treatment.” Defendant admitted that 
due proof of Beile’s death was made to it by the plaintiff. 

The abandoned answer of defendant was admitted in evidence 
as an admission against its interest. The evidence of the plaintiff 
showed that on January 16 1907, Harry F. Beile voluntarily 
permitted chloroform to be administered to him by a physician 
for the purpose of rendering him unconscious to the pain of a 
comparatively slight but painful cutting operation then and there 
to be performed upon him for fistula of the anus. There were 
two physicians present, Dr. Bailey, who was to perform the 
operation, and Dr. Ward, who was to administer the chloro- 
form. The method adopted was the “drop method,” which con- 
sists in dropping chloroform gradually upon a mask placed over 
the man’s nostrils. From 20 to 30 drops had fallen upon the mask 
when Beile collapsed and instantly died, without having had the 
knife applied to him and without surgical treatment having 
begun, unless administering chloroform was “surgical treatment.” 
He was apparently in good health except the fistular condition of 
the anus, and up to the day before he died was busy going around 
the city attending to his business as a cigar drummer. Dr. Ward 
testified that he examined Beile’s heart before administering the 
chloroform, and he seemed quite nervous and did not appear to 
have what witness would call “a first-class heart, that is, a 
perfectly normal heart ;” the valves of the heart appearing “im- 
perfect.” But witness considered “the heart of sufficient strength 
to stand the administration of an anesthetic,” and considered it 
safe to give him chloroform. Witness discovered no other im- 
perfections of the heart and made no test as to any other organs. 
Dr. Bailey testified that after careful examination and question- 
ing of Beile he ascertained that he drank more than was good 
for him, told him that physicians had to be more cautious in 
administering an anesthetic to persons who were in the habit of 
drinking to excess, and suggested a local anesthetic, such as 
cocaine, as a safer means. 

An autopsy made of Beile’s body revealed that the pleural 
cavity was entirely obliterated by adhesions; the right side of the 
heart dilatated, with imperfect valves, and the left side hypertro- 
phied; the liver was large and congested; the spleen was about 
four times its normal size and congested; the left kidney was 
enlarged and congested, had a stone in it, and was cystic, degen- 
erated ; the right kidney was almost entirely absorbed or degener- 
ated. The dilatation of the heart was caused by the administering 
of the chloroform. The other symptoms were chronic. 

As to whether the death of Beile was due to the administration 
of the chloroform, or was caused wholly or in part by infirmity or 
disease, the physicians testified in effect as follows :— 

Dr. Ward, on his cross-examination by defendant, testified that 
Beile’s ability to take chloroform depended to some extent on the 
condition of his organs; but it might safely be administered with 
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abnormal conditions present. That ordinarily 20 to 30 drops of 
chloroform would not produce death in a person of absolutely 
normal physiological condition, but it might. Abnormal con- 
ditions would have a bearing, in part contribute ; but in his opinion 
Beile’s death was not due to them. Upon redirect examination, 
he testified that he did not think Beile would have died at that 
time if chloroform had not been administered, and that in his 
(the witness’) opinion the immediate direct cause of his death 
was that paralysis of the pneumogastric nerve stopped his heart 
beating. Fright might have been the immediate cause of the 
paralysis; but witness is of the opinion that it was the chloro- 
form. Upon recross-examination he said that if these conditions 
had not existed his chances would have been better but a few 
drops may paralyze the pneumogastric nerve and cause sudden 
death even of a perfectly healthy man, without any pathological 
conditions of the organs whatever. 

Dr. Bailey testified for plaintiff that in his opinion the im- 
mediate, direct, and proximate cause of Beile’s death was acute 
dilatation of the heart, and that the immediate cause of the dilata- 
tion of the heart was the chloroform. Upon cross-examination 
he stated that the chronic condition of the man’s functions as 
disclosed by the autopsy was not exactly normal, and undoubtedly 
reduced his vitality and his ability to stand the chloroform, but 
he does not think that it contributed to the death. Thinks that it 
had nothing to do with causing Beile’s death, which was caused 
by acute dilatation of the heart; that the kidneys, the heart, the 
spleen, and liver have nothing to do with acute dilatation of the 
heart, and had nothing to do with Beile’s death; that there is no 
relation between the function of the kidneys and the functions of 
the heart in a sudden death like Beile’s ; that Beile’s diseased con- 
dition did not produce his death and was not in part a cause of 
the death; that “there are really as many deaths caused from 
anesthetics where there are no such conditions existing, and 
which cannot be explained by any one.” The direct cause of 
Beile’s death was acute dilatation of the heart and it was due to 
psychic shock produced by reflex action, from the laryngeal nerve 
in the larynx. This psychic shock is not necessarily brought 
about by a diseased condition of the heart, but the weakness of 
the heart would permit death to occur much more easily than if 
the heart was in a normal condition. The weakness of the other 
functions of the body would have nothing to do with it. 

Dr. Le Grand Atwood testifying as an expert for the defend- 
ant, said that he did not believe that the chloroform was “the 
predisposing cause of death.” He said: “I believe that his death 
was consequent upon the diseased, and extraordinarily diseased 
condition of the important organs, as mentioned by the attorney, 
and that the excitant or immediate cause was the chloroform, 
because the man was not in condition to withstand the effect of 
further depression of the heart, or interference with respiration, 
two vital processes. They were materially jeopardized by the 
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diseased condition of that man’s body, and constituted a strong 
predisposition to death; and the immediate cause was the very 
slight influence which could come from 25 or 30 drops of chloro- 
form, under the circumstances described.” He testified that the 
respiration might have been interfered with by the effect of 
chloroform upon the nerve as testified to by Dr. Bailey and Dr. 
Ward. He thought it apparent that the general diseased con- 
dition of Mr. Beile “would imply the probability of his early 
death exclusive of extraneous influences.” He found sufficient 
cause for the death of Beile in his diseased conditions, and 
thought that it could not be said that the administration of chloro- 
form was the sole and only cause of the death of Mr. Beile. He 
testified that Beile’s abnormal condition was not the growth of a 
day, but had existed for some time; was chronic. 

Dr. Waldo Briggs testified for defendant that in his opinion the 
chloroform had no effect whatever toward producing the death. 

As to whether the administering of the chloroform was part of 
the “surgical treatment” so that Beile’s death might be said to 
have resulted from “surgical treatment,” Dr. Ward and Dr. 
Bailey testified that they did not regard an anesthetic as a part 
of the operation; that the administering of the chloroform was 
not part of the surgical treatment; that it was only preparatory, 
to surgical treatment. 

Dr. Atwood and Dr. Briggs testified that they regarded it as 
part of the surgical treatment. 

At the close of plaintiff’s evidence, the defendant asked, and 
the court refused, an instruction in the nature of a demurrer to 
the plaintiff’s evidence. In its order granting defendant a new 
trial, the court laid its action on the ground “that the court under 
the pleadings and the evidence should have given defendant’s in- 
struction in the nature of a demurrer, upon the theory that there 
was no evidence that the death of Harry F. Beile was occasioned 
by accidental means.” 


Wo. R. Gentry, for Appellant. 
Tuomas G. RutLepcr and Henry T. Kent, for Respondent. 


CAULFIELD, J. (after stating the facts as above.) 

1. In an attempt to sustain the action of the trial court the 
defendant asserts that Beile did not die by “accident” within the 
meaning of the contract, irrespective of the special exceptions of 
the contract. In doing so, defendant relies upon cases supporting 
the doctrine that an injury resulting from an intentional and 
voluntary act done in the usual and ordinary manner, and in 
the doing of which nothing unforeseen, unexpected, or unusual 
occurs, cannot be said to have been effected by accident, al- 
though the injury itself was unusual and unexpected. It may 
be that, according to the doctrine so invoked, the action of the 
trial court was correct; but we are not concerned with that ques- 
tion. This court in a carefully considered opinion has held that 
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the cases supporting the doctrine relied on by defendant “are 
not reconcilable with the general trend of the best-considered 
American cases, which hold that accidental means are those which 
produce effects which are not the natural and probable conse- 
quences of the act.” Young vs. Railway Mail Ass’n, 126 Mo. 
App. 325, 342, 103 S. W. 557. In that case this court quoted with 
approval from Cooley, as follows: “An effect which is not the 
natural or probable consequence of the means which produce it, 
an effect which does not ordinarily follow and cannot be reason- 
ably anticipated from the use of such means, an effect which the 
actor did not intend to produce and which he cannot be charged 
with the design of producing, is produced by accidental means.” 
Cooley, Briefs on the Law of Insurance, pp. 3156, 3157. In the 
Young Case, the plaintiff, while lifting a heavy mail sack, in the 
performance of his duties as postal clerk ruptured a blood vessel 
in his lung. It was held that, as the evidence tended to show 
that the rupture of the blood vessel was not a natural or probable 
effect of the lift, the question of whether his injury was caused 
by accidental means was for the jury. We see no reason for not 
applying that holding to the facts of the case at bar. There the 
rupture of the blood vessel was the effect of the lift; here the 
dilatation of the heart was the effect of the administering of the 
chloroform. There the question was whether the rupture of the 
blood vessel was the natural or probable effect of the lift; here 
it should be whether the dilatation of the heart was the natural 
or probable effect of the administering of the chloroform. There 
is no reason for distinguishing between the rupture of a blood 
vessel and a dilatation of the heart. Horsfall vs. Pacific Mutual 
Life Ins. Co., 32 Wash. 132, 72 Pac. 1028, 63 L. R. A. 425, 98 
Am. St. Rep. 846. The only difference in this respect between the 
facts of the case at bar and those of the Young Case is that in 
the Young Case there was no evidence that plaintiff had a hidden 
disease of the lungs, while here there is evidence of a hidden 
disease of the heart and of other hidden diseases calculated to 
make dangerous the administering of chloroform. But the dif- 
ference is one of degree only. In the Young Case the lung was 
not strong enough to withstand the strain of the lift. In this 
case the heart was not strong enough to withstand the effect of the 
chloroform. In each case the organ affected was too weak, but 
in neither case did the person know of the weakness. In order 
for the rupture or dilatation to have been the natural and probable 
consequence of the lifting of the mail sack or the administering 
of the chloroform, and therefore not an accident, it must have 
been a result which was expected, or one which ought to have 
been expected, and this could not be without he knew of the 
defects in his heart and other organs or they were so apparent to 
the ordinary powers or means of perception that he ought to have 
known of them. There is no pretense that such is the case here. 
Even his physicians, with their learning, subjected him to the 
usual examination without suspecting his terrible internal con- 
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dition. We conclude that the trial court erred in holding as a 
matter of law that Beile’s death was not by accident. 

2. One of the special exceptions contained in the certificate 
which defendant relies upon to defeat the plaintiff’s right of 
recovery is one which provides that the benefit does not cover 
injuries “fatal or otherwise, resulting from any poison or infec- 
tion, or from anything accidentally or otherwise taken, adminis- 
tered, absorbed or inhaled.” Unfortunately for the defendant, 
our Supreme Court has held that “such exceptions do not cover 
medicine (even though it contain poison) or anything taken or 
administered in good faith to alleviate physical pain, even though 
it results in unexpected and unintentional death.” Dezell vs. 
Fidelity & Casualty Co., 176 Mo. 253, 292, 75 S. W. 1102. The 
principle involved in this ruling applies to the facts of this case 
and we are bound to follow it. 

3. Defendant next contends that plaintiff cannot recover 
because the evidence disclosed that Beile’s death was caused 
“wholly or in part by a bodily or mental infirmity or disease,” and 
was therefore within one of the special exceptions of the con- 
tract. In the first place, we may remark that the jury must 
determine the fact as to what caused the death; the cause of death 
is a fact for the jury (Laessig vs. Travelers’ Protective Ass’n 169 
Mo. 272, 281, 69 S. W. 469; MacDonald vs. Railroad, 219 Mo. 
468, 473, 118 S. W. 78): and this is so “even where highly 
scientific propositions are involved” (Fetter vs. Fidelity & Cas- 
ualty Co., 174 Mo. 256, 266, 73 S. W. 592, 61 L. R. A. 459, 97 
Am. St. Rep. 560); they having the privilege of accepting or 
rejecting the advice of physicians under oath on the subject 
(MacDonald vs. Railroad, 219 Mo., loc. cit. 481, 118 S. W. 78.) 
And while the burden was upon the plaintiff to prove that Beile’s 
death was “accidental” (Laessig vs. Travelers’ Protective Ass’n, 
169 Mo. 272, 69 S. W. 469), where plaintiffs have made out a 
prima facie case showing that the insured died by accident, the 
burden is on the defendant to prove that it resulted from one of 
the excepted causes named in the certificate (Fetter vs. Fidelity 
& Casualty Co., 174 Mo. 256, 259, 73 S. W. 592, 61 L. R. A. 459, 
97 Am. St. Rep. 560). Considering this exception, then, we believe 
that at least a prima facie case of “death by accident” was made 
when plaintiff showed that Beile was in apparent good health up 
to the time of the administering of the chloroform; that the 
chloroform was taken and administered for the purpose of re- 
lieving him from the acute pain of the proposed operation; that 
he died while the chloroform was being administered ; that in the 
opinion of Dr. Bailey as a witness under oath the immediate, 
direct, and proximate cause of Beile’s death was acute dilatation 
of the heart immediately caused by the administering of the 
chloroform; and that Belie’s diseased condition did not contrib- 
ute to his death and had nothing to do with causing it. 

Added to this was the fact which the jury had a right to con- 
sider, that, when defendant first answered, it alleged that Beile 
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instantly died from the effect of the administering of the chloro- 
form, and did not suggest that the death was due in whole or in 
part to other causes. This might be treated as an admission by 
defendant against its interest. It is true that Dr. Bailey admitted 
that the diseased condition reduced Beile’s vitality and his ability 
to stand the chloroform; but we do not believe that this is 
sufficient to bring the death within the exception under con- 
sideration even if such admission be treated as an admission of 
the plaintiff. The language of this exception is no more favorable 
to the defendant’s contention than was the language construed by 
our Supreme Court in Fetter vs. Fidelity & Casualty Co., 174 Mo. 
256, 266, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560.. 
In that case the policy covered a death only if it resulted from 
injuries sustained through external, violent, and accidental means, 
“independent of all other causes.” The court said: “If we 
should give to those qualifying words of the policy the meaning 
that is now claimed by defendant they were intended to have, 
there would be scarcely any limit to their nullifying influence. 

* * * The causes referred to in the policy are the prox- 
imate or direct, not the remote causes. This was evidently the 
view of the trial court when it modified the second instruction 
asked by defendant, inserting the word ‘direct’ before the word 
‘cause,’ thereby directing the jury that they could not find for 
the plaintiff unless they found that ‘the accident was the sole and 
only direct cause of the death of the insured,’ and that view of 
the law was correct.” A case in point on this subject is the 
case of Driskell vs. Insurance Co., 117 Mo. App. 362, 93 S. W. 
880. There the policy was in effect only “if death should result 
solely from such injuries.” The court said of this: “We think 
the only reasonable interpretation to be placed upon this clause 
is to say that the injury must stand out as the predominant factor 
in the production of the result, and not that it must have been so 
virulent in character as necessarily and inevitably to have pro- 
duced that result regardless of all other conditions and circum- 
stances. People differ so widely in health, vitality, and ability 
to resist disease and injury, that what may mean death to one 
man would be comparatively harmless to another, and therefore 
the fact that a given injury may not be generally lethal does not 
prevent it from becoming so under certain conditions; and if, 
under the peculiar temperament or condition of health of an 
individual upon whom it is inflicted, such injury appears as the 
active, efficient cause that sets in motion agencies that result in 
death, without the intervention of any other independent force, 
then it should be regarded as the sole and proximate cause of 
death. The fact that the physical infirmity of the victim may 
be a necessary condition to the result does not deprive the injury 
of its distinction as the sole producing cause. In such case, 
disease or low vitality do not arise to the dignity of concurring 
causes, but in having deprived nature of her normal power of 
resistance to attack, appear rather as the passive allies of the 
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agencies set in motion by the injury.” It was also held in the 
case last cited that, “when evidence is introduced that points to 
the injury as the sole active force that brings into operation 
death-producing agencies, the issue of proximate cause is one of 
fact for the jury and not of law for the court.” 

We conclude that the language of the exception under con- 
sideration means nothing more than that, in order for plaintiff 
to recover, the administering of the chloroform, and not bodily 
or mental infirmity, must have been the proximate cause of 
Beile’s death. 

4. Respondent next contends that the verdict was rightfully 
set aside because the death was one “resulting from surgical 
treatment,” and is therefore within one of the exceptions of the 
certificate. We are unable to agree that the death did result 
from “surgical treatment.” As already said, these associations 
do business mostly with the common people, and the expressions 
contained in their certificates should be defined according to the 
ordinary and usual understanding of their signification, and be 
construed strictly against the insurer, where they narrow the 
range and force of the obligation. The Standard Dictionary 
defines “surgery” as “the branch of the healing art that relates 
to external injuries, deformities and other morbid conditions to 
be remedied directly by manual operations or instrumental ap- 
pliances.” “Surgical” is defined as being “of, or pertaining to, 
surgery.” “Treatment” means the act or manner of treating. 
To “treat” means to “apply remedies to”; as to treat a disease 
or a patient. A “remedy” is something used “for the cure or 
relief of bodily disease or ailment.” We gather from reading 
these definitions that “surgical treatment” means treating a dis- 
ease or a patient by means of surgery, which in turn means ap- 
plying manual operations or instrumental appliances to the af- 
fected part for the purpose of curing or relieving the bodily 
disease or ailment. Administering chloroform as was done in 
this case does not come within any of these definitions or mean- 
ings. It was not a manual operation or the application of an 
instrumental appliance, and was not resorted to as a remedy or 
for the purpose of curing or relieving Beile’s ailment. It was 
administered as preparatory to the surgical operation; but so 
might have been his bath, and if he had died in his bath it would 
not be seriously contended that he died as a result of a surgical 
treatment. And the meaning of “surgical treatment,” as the 
dictionary indicates it, is in accordance with the usual and ordi- 
nary understanding. The most that might be claimed for de- 
fendant is that the language of the exception is so vague and 
general, not identifying the subject-matter, that parol evidence 
was admissible to identify it, to show just what was compre- 
hended within the term “surgical treatment,” and that the jury 
should have been left to decide the matter as a question of fact. 
And this was evidently the idea of defendant’s counsel at the 
trial, for we find that at the instance of defendant the physicians 
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were examined as to the meaning of the term and gave conflicting 
opinions under oath, and the question was submitted to the jury 
under an instruction offered by the defendant. The jury has 
found that “surgical treatment” did not include the administering 
of chloroform under the circumstances here disclosed, and we 
are of the opinion that its finding was in accordance with the 
usual and ordinary understanding of the term. 

The order of the circuit court setting aside the verdict must 
be reversed, and the cause remanded, with directions to reinstate 
the verdict and enter judgment for plaintiff thereon as of the 
date when the verdict was returned. 

Reynolds, P. J., and Nortoni, J., concur. 


—- -_$«@__ ———_ 


SUPREME COURT OF WISCONSIN. 


DENOYER 
VS. 
FIRST NAT. ACCIDENT CO.* 


ACCIDENT INSURANCE—FALSE REPRESENTATIONS. 


An accident insurance policy contained a stipulation that “fraud, misstate- 
ment, or concealment of any fact in the application for this insurance 
or for any claim made under this policy shall render this contract 
void.” The applicant for the policy represented himself to be a 
miller, and at, about, or after the time of making application for the 
policy he attached to his flour mill a circular saw for cutting logs 
into lumber. Held that, although operating a circular saw was a pro- 
hibited occupation with the insurance company, the applicant made 
no false representations as to his occupation. 

(For other cases, see Insurance, Cent. Dig. § 674; Dec. Dig. § 206.) 


POLICY—MODIFICATION BY EXTRINSIC EVIDENCE. 


Instructions to agents and solicitors of an accident insurance company 
rendering the operation of a circular saw a prohibited risk are not 
admissible to modify an accident policy held by one to whom notice 
of the prohibition was never given in any way. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


ACCIDENT INSURANCE—ACTION—BURDEN OF PROOF. 


In an action on an accident insurance policy the burden was on the in- 
surer to establish a forfeiture or exception relied on to rebut the 
liability prima facie made by the covenants of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 
646.) 


Appeal from Circuit Court, Rock County; George Grimm, 
Judge. 
Action by William Denoyer against the First National Ac- 


* Decision rendered, March 14, 1911. 130 N. W. Rep. 475. 
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cident Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Among references cited upon the part of the appellant were 
the following: Blumer vs. Phoenix Ins. Co., 45 Wis. 622; Baum- 
gart vs. Modern Woodmen of America, 85 Wis. 546, 55 N. W. 
713; Murphy vs. Am. Mut. A. A., 90 Wis. 206, 62 N. W. 1057; 
Loehr vs. Supreme Assembly, etc., 132 Wis. 436, 112 N. W. 441; 
Mowatt vs. Wilkinson, 110 Wis. 176, 85 N. W. 661; Lee vs. C., 
St. P. & M. Ry. Co., 1to1 Wis. 352, 77 N. W. 714; Davis vs. 
Farmington, 42 Wis. 425. 

Among cases cited upon the part of the respondent were the 
following: Weidener vs. Standard L. & A. Co., 130 Wis. 10, 
110 N. W. 246; French vs. Fidelity, etc., Co., 135 Wis. 259, 115 
N. W. 869; Kircher vs. Milwaukee M. & M. I. Co., 74 Wis. 
470, 43 N. W. 487, 5 L. R. A. 779; Lord vs. Am. Mut. A. A., 
89 Wis. 19, 61 N. W. 293, 26 L. R. A. 741, 46 Am. St. Rep. 815; 
Lathers vs. Mut. F. I Co., 135 Wis. 431, 116 N. W. 1, 22 L. R.A, 
(N. S.) 848; Straker vs. Phenix I. Co., 101 Wis. 413, 77 N. W. 
752; Stevens vs. Modern Woodmen, etc., 127 Wis. 606, 107 N. 
W.8; Schmidt vs. Am. Mut. A. A., 96 Wis. 304, 71 N. W. 601; 
Fox vs. Masons F. A. A., 96 Wis. 390, 71 N. W. 363; Comstock 
vs. F. A. A., 116 Wis. 382, 93 N. W. 22; John O’Brien L. Co. 
vs. Wilkinson, 123 Wis. 272, 101 N. W. 1050; Hewitt vs. John 
Week L. Co., 77 Wis. 548, 46 N. W. 822; Cannon vs. Home Ins. 
Co., 53 Wis. 585, 11 N. W. 11; Best vs. Sinz, 73 Wis. 243, 41 
N. W. 169; Hall vs. Am. M. A. A., 86 Wis. 518, 57 N. W. 366; 
Adams vs. Rodman, 102 Wis. 456, 78 N. W. 588, 759; Goldman 
vs. Fidelity & D. Co., 125 Wis. 390, 104 N. W. 80; Newton vs. 
Theresa Village M. F. I. Co., 125 Wis. 289, 104 N. W. 107; 
Maxon vs .Gates, 136 Wis. 270, 116 N. W. 758; Ferguson vs. 
Truax, 136 Wis. 637, 118 N. W. 251. 


Ketty & Manson, for Appellant. 
Jerrris, Movat, SMitH & Avery, for Respondent. 


TIMLIN, J. 

There was a recovery of $480 on a policy of accident insurance, 
whereby the appellant insured the respondent in the sum of $40 
per month against nonfatal accidental injuries which solely and 
independently of all other causes should immediately and totally 
disable the insured and prevent him from attending to any of 
the duties pertaining to his occupation for a period of continued 
disability not to exceed fifty-two consecutive weeks for any one 
injury. Conditions incorporated into the policy by express ref- 
erence were the following: “Fraud, misstatement or conceal- 
ment of any fact in the application for this insurance, or for any 
claim made under this policy shall render this contract void.” “If 
the insured shall be injured while exposed to hazard greater than 
his occupation as classed by the company, its liability shall be 
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only for such amount as is provided for the more hazardous 
class.” No other conditions or foreitures are provided. One 
defense was that in his application for this policy the respondent 
stated that he was by occupation a miller, but fraudulently mis- 
stated and concealed the fact that he owned and operated a saw- 
mill equipped with a circular saw for cutting logs into lumber, 
and personally operated said saws and the cutting of logs there- 
with, and while so doing received the injury in question; an- 
other that operating a circular saw was an occupation classed by 
the defendant as a prohibited risk, and persons engaged therein 
were not insurable by the defendant. 

The evidence was that at the time of making the application 
Denoyer was operating a flour mill and got his sawmill attach- 
ment at or about or after that time. He therefore made no false 
representations. Fraud must be proven with some degree of 
certainty, and cannot be inferred or presumed from ambiguous 
evidence. There is nothing in the policy which avoids the policy 
after its issue merely because the assured changed his occupa- 
tion, and there is no covenant or condition therein that he shall 
continue in the occupation in which he was engaged at the time 
the policy issued. On the contrary, the policy itself recognizes 
the right of the assured to make some change with the effect 
only of decreasing his indemnity. There is a clear recognition 
of the liability of the company to respond in damages for loss of 
time resulting from injuries sustained by the assured while act- 
ing outside of the given occupation. The appellant meets this 
by saying that the occupation of operating a circular saw was not 
merely one of greater hazard but an entirely prohibited risk. 
This defense is unavailing because this covenant or condition 
does not appear in the application, policy or any other paper to 
have been brought to the attention of the assured. The book 
of instructions to agents which it is claimed classifies risks and 
prohibits insurance on one engaged in operating a circular saw 
is not made a part of the bill of exceptions, and there is no com- 
petent evidence before us to show that there is any such regu- 
lation The defendant is not a corporation, has no by-laws. 
The instructions to agents or the manual is a book gotten up by 
the president of the unincorporated defendant for the guidance 
of his solicitors and agents, and is not competent evidence as 
against the plaintiff to change or modify the construction which 
his written contract would otherwise bear. The defense of fraud 
having failed for lack of evidence, and the fair construction of 
the written contract being that, if one steps aside from his given 
occupation and is injured, he may nevertheless recover some- 
thing, the plaintiff is entitled to recover. The burden was on 
the defendant to establish a forfeiture or an exception which 
would take the case out of the broad covenant for liability first 
found in the policy. Cronkhite vs. Travelers Ins. Co., 75 Wis. 
116, 43 N. W. 731, 17 Am. St. Rep. 184, 40 L. R. A. 448, note. 

In order to reduce this recovery, the defendant must show by 
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some stipulation or agreement that plaintiff was entitled to a less 
sum than that awarded by the jury. The evidence is silent on 
this subject. 

Judgment affirmed. 

Siebecker, J., took no part. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
MIDDLESEX. 


EVERSON 
vs. 


CASUALTY CO. OF AMERICA.* 


ACCIDENT INSURANCE—FRAUD—EVIDENCE. 


An accident insurer, sued on a policy, can show that insured was in 
straitened pecuniary circumstances and needed money when he took 
out the policy, on the question whether the policy was fraudulently 
procured and the injuries voluntarily inflicted. 


o* _ cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 
55- 
CANCELLATION— EVIDENCE—LETTERS—ADMISSIBILITY. 


An accident insurer, defending liability on the ground of cancellation of 
the policy, could show letters tending to show that insurer refused 
to receive payment from witness and requested return of the policy 
for cancellation, if witness was insurer’s agent, or if issuance of the 
policy was conditioned on payment to insurer of the premium. 


(For other cases, see Insurance, Dec. Dig. § 651.) 


Exceptions from Superior Court, Middlesex County; John H. 
Hardy, Judge. 

Action by John J. Everson against the Casualty Company of 
America. Verdict for defendant, and plaintiff brings excep- 
tions. Exceptions overruled. 


A. H. Russewu, for Plaintiff. 
PEABODY, ARNOLD, BATCHELDER & LUTHER, for Defendant. 


Ruce, J. 
This is an action on a policy of accident insurance issued to 
the plaintiff by the defendant. The injury on which the claim is 
founded was the amputation of the right hand, made necessary 
by burning. The circumstances appear with sufficient fullness 
in Everson vs. General Accident & Assur. Corp., 202 Mass. 169, 


* Decision rendered, March 3, 1911. 94 N. E. Rep. 4509. 
L—Vol. XL.—66. 
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174, 175, 88 N. E. 658, which was an action by the same plaintiff 
against a different defendant growing out of the same incident. 
Only questions of evidence are presented. 

1. Among the defenses set up in the answer was one that the 
plaintiff at the time of the insurance was deeply in debt, and 
that he procured the issuance of the policy for the purpose of 
defrauding the defendant, and in pursuance of this purpose 
voluntarily suffered the physical injury complained of. Against 
the exception of the plaintiff, the defendant was permitted to 
examine him as to the amount of his property and his indebted- 
ness and his need of money in order to carry forward his busi- 
ness, at about the time the policy was issued. It appeared he 
did owe obligations which it was impossible for him to pay in 
cash. It was competent for the defendant to offer any evidence 
which tended to show that the plaintiff was in straitened finan- 
cial circumstances, and had immediate need of ready money, as 
bearing upon the question whether the policy was fraudulently 
procured and the injuries voluntarily inflicted. Commonwealth 
vs. Richmond ( Mass.) 93 N. E. 816. 

2. The answer of the defendant set up cancellation of the 
policy and a failure of consideration, and that it was issued upon 
condition that the premium should be paid to the defendant 
within a reasonable time by one Wood, the plaintiff’s duly au- 
thorized agent, and a failure so to pay. Wood was called as a 
witness by the plaintiff, and testified to facts which would war- 
rant a finding that he was agent or broker for the defendant 
within the meaning of St. 1907, c. 576, § 96. During his cross- 
examination and subject to the general exceptiom of the plain- 
tiff to all transactions between the witness and the company sub- 
sequent to the payment of the premium by the plaintiff to him, 
the witness produced and there were admitted in evidence four 
letters tending to show that the defendant refused payment of 
the premium from the witness, and requested him to return the 
policy for cancellation. No specific objection was made to any 
part of the letters as not bearing upon any issue. These letters 
were received in evidence early in the trial, and during the cross- 
examination of a witness called by the plaintiff. They were all 
material as bearing on the issues raised by the pleadings, pro- 
vided there had been proof at any stage of the trial that Wood 
was in fact the agent of the plaintiff (Green vs. Star Ins. Co., 
190 Mass. 586, 77 N. E. 649; Horn vs. Dorchester Ins. Co., 199 
Mass. 534, 85 N. E. 853), or that there was any arrangement 
whereby the issuance of the policy was conditioned upon pay- 
ment to the defendant of the premium. It is conceivable that 
additional evidence bearing on the issues raised by the above 
recited portions of the answer might have made them material. 
The ruling of the court when they were offered was merely that 
“all the facts ought to be in evidence,” and then if any question of 
law was raised he would rule upon it. “All the facts ought to go 
in evidence. If they want any question of law I will rule on it.” 
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This language, in the light of all the circumstances, fairly means 
that under the pleadings all the incidents attendant upon the is- 
suance of the policy might be shown and then he would rule 
upon any special question of law that might be raised later, 
when all the events touching the transaction were in evidence. 
The facts as to whether Wood was the agent of the plaintiff in 
such sense that he could assent to an issuance of the policy con- 
ditional upon payment of the premium within a reasonable time, 
or could assent to a cancellation of the policy, were material 
under the answer of the defendant. There was something in 
each of the letters bearing upon each of these issues. In one of 
them were sentences which perhaps might not have been relevant, 
but no request was made by the plaintiff to order these sentences 
withheld from the jury or to restrict the letters to any particu- 
lar issues. The plaintiffs therefore cannot now complain unless 
some of the letters were harmful and wholly incompetent. Pro- 
duce Exchange Trust Co. vs. Bieberbach, 176 Mass. 577, 581, 
58 N. E. 162. As to the issues upon which the letters appeared 
material at the time they were admitted, the court instructed the 
jury in favor of the plaintiff—that is, he instructed the jury that 
the policy was issued to the plaintiff and the contract sued upon 
was made; that Wood was the agent of the defendant for re- 
ceiving the premium and payment by the plaintiff to Wood, 
bound the defendant; that the policy was issued upon a good 
and valid consideration, and that it had not been canceled; and 
that Wood was not the agent of the plaintiff for any purpose 
material to the issues. These included all the questions upon 
which the letters appeared to have a competent bearing when 
offered. These rulings in substance rendered the letters wholly 
immaterial. While a justice presiding over a jury trial should 
be jealous to protect the parties against harmful and irrelevant 
testimony he cannot necessarily be held to a foresight of the end 
from the beginning. Upon the subjects as to which the letters 
then seemed to have relevancy the court instructed the jury 
wholly in favor of the plaintiff. If the plaintiff had desired that 
the letters should be stricken from the evidence it was his duty 
to have raised that question by a specific prayer at a stage in the 
trial when it was apparent that they were not to be supported 
by such other evidence as might render them competent. His 
failure to do this gives him now no ground of exception. 

3. The plaintiff claimed that he received his injury by reason 
of his hand being caught under a door which as we understand, 
was attached to the side of a wooden drying chamber or flume 
by ordinary hinges and weighed sixty or seventy pounds, and was 
kept in place by gravity. The dimensions of this drying chamber 
and a general description of it had been given by the plaintiff in 
testimony at a prior trial, and he had attached a sketch of it with 
dimensions to a proof of loss furnished to the defendant un- 
der its policy. During the direct examination of the plaintiff, 
counsel for defendant stated that he had prepared a model ex- 





1044 - Insurance Law Journal Vol. 40. [ May, 1911. 


actly as described in the proof of loss, which was set up in the 
basement of the courthouse, offering to make any change in it 
under the direction of the plaintiff to make it conform in every 
detail to the original. Thereupon the presiding justice of the 
superior court viewed the structure in the absence of the jury. 
The plaintiff’s counsel objected to the jury being permitted to 
see it, because the plaintiff having examined the structure had 
stated that it was not a correct representation of the one in con- 
nection with which he received his injury; that it could not 
be a fair representation unless shown as a part of a house and 
not as a disconnected object, and that it had not been sufficiently 
verified. The defendant again offered to correct the structure 
in any particular which the plaintiff or his counsel might sug- 
gest, but no further suggestion was made by them. Thereupon 
the presiding justice permitted the jury to inspect the alleged 
model, first saying to them, “I am going to let you go down into the 
basement to observe something which it is claimed is somewhat 
similar in structure to this affair that the plaintiff is telling you 
about. I only let you go down there to * * * look at it as a 
chalk so that we can understand how his evidence applies to the 
situation. That is all. * * * It may help you to understand the 
evidence.” The plaintiff duly excepted. Thereafter one Moore 
testified that the alleged model had been constructed according 
to the sketch given by the plaintiff to the defendant, and from 
his testimony given in another case, and that its inside and 
outside dimensions, and the material of the door, its dimensions, 
hinges, method of fastening, inside construction, weight and rel- 
ative place in the chamber or flume were approximately the 
same as shown by the description given by the plaintiff, and 
that after the structure was completed he inspected it in company 
with the plaintiff who made full measurements of it and spent a 
considerable time in its examination, and that thereafter the 
witness asked the plaintiff “if that flume was not in all respects 
practically according to his specifications and correct,” to which 
the plaintiff replied that it was except in minor details. The 
general rule respecting the admission of photographs, plans and 
models is that whether they are to be received or not is a pre- 
liminary question resting largely, though not entirely, in the 
discretion of the trial court, whose duty is primarily to de- 
termine whether there is sufficient similarity between what 
is offered and the original which is the subject of inquiry 
to make it of any assistance to the jury in passing upon the issue 
before them. While this is not wholly a matter of discretion 
with the trial court and his discretion is not unlimited, his action 
will not be revised unless it appears to have been plainly wrong 
or in disregard of some rule of law governing the rights of the 
parties. As was stated by Chief Justice Gray in Blair vs. In- 
habitants of Pelham, 118 Mass. 420: “A plan or picture, whether 
made by the hand of man or by photography, is admissible in 
evidence if verified by proof that it is a true representation of 
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the subject to assist the jury in understanding the case. * * * 
Whether it is sufficiently verified is a preliminary question of 
fact to be decided by the judge presiding at the trial, and not 
open to exception.” Shea vs. Glendale Elastic Fabrics Co., 162 
Mass. 463, 38 N. E. 1123; De Forge vs. N. Y..N. H.& H.R. R,, 
178 Mass. 59, 59 N. E. 669, 86 Am. St. Rep. 464; Baker vs. 
Harrington, 196 Mass. 339, 82 N. E. 33; Field vs. Gowdy, 199 
Mass. 568, 85 N. E. 884, 19 L. R. A. (N. S.) 236; Ducharme 
vs. Holyoke St. Ry. Co., 203 Mass. 384, 394, 89 N. E. 561; 
Com. vs. Buxton, 205 Mass. 49, 91 N. E. 128. The flume or 
chamber, in connection with which the plaintiff suffered his 
injury, does not appear to have been so simple in its construction 
and arrangement that it was not possible for the jury to obtain 
a better understanding of it by examination of a copy of it. The 
testimony of the witness Moore as to what the plaintiff himself 
had said about the model coupled with the offer to change it in 
any way that the plaintiff might direct and the refusal to accede 
to this proposition may well have satisfied the court after his 
own inspection that the jury would be helped by an observation 
of it. These circumstances may have been found by him in the 
exercise of his discretion to overweigh the statement of the 
plaintiff himself that the structure was not like the original. 
We treat the representation as standing on the basis of a photo- 
graph, plan or model, especially in view of the statement in the 
charge to the jury, by which the court called their attention to 
their “oportunity to observe the model * * * which I suggested 
was to be observed by you to help you to understand the evidence.” 
It is to be noted, however, that the court originally permitted the 
jury to see it merely as a “chalk.” This word, as used in practice in 
the courts, means a rough representation, such, for instance, as 
a witness might make in outline upon a blackboard in the pres- 
ence of the jury as illustrating his evidence, and not rising to the 
dignity of a scientifically accurate representation. It may be 
pictorial, mechanical or in sketch. Its use, however, for even 
this purpose is subject to the judicial discretion of the presiding 
justice, which, as before pointed out, is not unrestrained, and 
it should not be permitted except after a preliminary deter- 
mination that it throws sufficient light upon the issue to be help- 
ful to the jury in reaching their verdict. Reference to it under 
the circumstances disclosed, even before the testimony of Moore, 
was not beyond, and was far from an abuse of, judicial dis- 
cretion. 
Exceptions overruled. 
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SUPREME COURT OF ARKANSAS. 


PEOPLE’S MUT. LIFE, ACCIDENT & HEALTH INS. CO. 
US. 


POWELL.* 


ACCIDENT TINSURANCE—ACTIONS—AUTHORITY OF AGENT— 
BURDEN OF PROOF. 


In an action on an accident insurance policy plaintiff, the insured, had 
the burden of proving that defendant’s soliciting agent had authority, 
or that it was within the apparent scope of his authority, to issue a 
policy fee receipt binding defendant to the insurance in advance of 
the issuance of the policy. 


(For other cases, see Insurance, Dec. Dig. § 646.) 


Appeal from Boone Chancery Court; F. H. Humphries, 
Chancellor. 

Action by Worthy Powell against the People’s Mutual Life, 
Accident & Health Insurance Company. Decree for plaintiff, 
and defendant appeals. Reversed and dismissed. 


DowniE, Rousrt & StreEEpEy, for Appellant. 
Pace & Pace, for Appellee. 
McCuttocy, C. J. 

The plaintiff, Worthy Powell, instituted this action in the 
chancery court of Boone county against the People’s Mutual 
Life, Accident & Health Insurance Company to reform an alleged 
contract of accident insurance and to recover an amount alleged 
to be due thereon by reason of an accident to plaintiff. He 
alleges that one of the defendant’s agents, W. C. Claiborne, 
solicited him to apply for a policy in the company, and executed 
to him a binding slip or receipt putting said policy immediately 
into effect, and that said agent orally agreed with him that the 
contract should take effect on November 1, 1909; the receipt 
being given on October 26, 1909. The receipt is in the following 
form: 

“Policy Fee Receipt. October 26, 1909. Received of 
an application for a policy in the People’s Mutual Life, Accident 
& Health Insurance Company, and the sum of five dollars, being 
payment in advance of the policy fee upon the policy so applied 
for; and should said company decline to issue a policy thereon 
within twenty days from date hereof I agree that the amount of 
payment actually paid shall be returned to said applicant by the 
person signing this receipt. Applicant will please notify the com- 


* Decision rendered, March 6, 1911. 135 S. W. Rep. 823. 
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pany at Little Rock, Ark., should policy not be received within 
ten days from date hereof. [Signed] W. C. Claiborne.” 

It is alleged that Claiborne inadvertently wrote his own name 
in the blank space, instead of plaintiff’s name, as he should have 
done, and it is in this particular that the receipt is sought to be 
reformed. Claiborne forwarded to the company at Little Rock 
an application on a printed form, purporting to have been signed 
by plaintiff. This was received at defendant’s office in Little 
Rock on November 4, 1909, and the policy was issued and mailed 
to plaintiff on that day. The accident which caused his injury 
occurred November 1, 1909. The application contained the fol- 
lowing clause: “I understand and agree that under no circum- 
stances shall this application be binding on the company, nor 
shall the policy hereby applied for be in force or this company 
incur any liability whatever, until * * * the policy has actually 
been issued by the proper officers of the company at its home 
office at Little Rock, Ark., and that the company shall not be 
bound by any statements made by me or the solicitor of this 
application. * * * I understand that the authority of the agent 
is limited to soliciting and forwarding this application and col- 
lecting the policy fee.” 

Counsel for plaintiff concede that, if plaintiff signed the appli- 
cation, it became a part of the contract, and that in that event 
he can assert no claim by reason of the accident, which occured 
before the issuance of the policy. Cooksey vs. Mutual Life Ins. 
Co., 73 Ark. 117. But the plaintiff claims that he did not sign 
the application, and he so testified at the trial below. The ques- 
tion arises, then, as to the authority of the agent. Claiborne 
was not called as a witness, and no testimony was introduced as 
to the extent of his authority. The burden was on plaintiff to 
prove that the soliciting agent had authority, or that it was 
within the apparent scope of his authority, to issue a receipt 
binding the company to the insurance in advance of the issuance 
of the policy. American Ins. Co. vs. Hornbarger, 85 Ark. 337, 
108 S. W. 213; Street Ry. Co. vs. National Exchange Bank, 
62 Ark. 33, 34 S. W. 89, 31 L. R. A. 535, 54 Am. St. Rep. 282; 
American Ins. Co. vs. Hampton, 54 Ark. 75, 14 S. W. 1092; 
Todd vs. Insurance Co., 34 La. Ann. 63; Insurance Co. vs. 
Fritz, 61 N. J. Law, 211, 39 Atl. 910. The company issued the 
policy on the faith of the application, which showed that the 
agent had no authority except to forward applications and collect 
the fees, and which contained the stipulation that the company 
should not be bound until the policy was issued. 

It is unnecessary, therefore, for us to pass on the disputed 
question of fact whether or not plaintiff signed the application. 
Nor is it necessary to discuss other questions in the case, as to 
whether the written receipt amounted to a contract for imme- 
diate insurance, and, if not, whether it would be varying the 
terms of the writing to prove a contract by oral testimony. We 
are of the opinion that the plaintiff failed to make out a case 
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by proof of the soliciting agent’s authority, and the decree in his 
favor is erroneous. 

Reversed and dismissed. 

Wood, J., not participating. 


—————_¢+@-—_____ 


SUPREME COURT OF UTAH. 


LOFTIS 
US. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA* 


ACCIDENT INSURANCE—NONPAYMENT OF PREMIUMS — 
WAIVER. 

A stipulation in an accident policy that, in case any installment of the 
premium is not paid when due, all rights under the policy will lapse, 
is a provision for the benefit of insurer, and it may treat the policy 
as in force, though cause for forfeiture exists. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


NONPAYMENT OF PREMIUMS—WAIVER. 

An Insurer may waive prompt payment of premiums, though payment is 
of the essence of the contract of insurance, and it may continue to 
treat policies in force after rights thereunder have lapsed for non- 
payment. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


FORFEITURE—WAIVER—POWER OF AGENTS. 

A waiver of forfeiture of a policy for nonpayment of installments of 
premiums may be made by an agent of insurer who has either ex- 
press or implied authority so to do. 


(For other cases, see Insurance, Cent. Dig. § 948; Dec. Dig. § 375.) 


FORFEITURE—WAIVER—POWER OF AGENTS. 


The implied authority of an agent of an insurance company to waive 
forfeitures of a policy for nonpayment of premiums must arise out 
of the relation of the agent to the business affairs of the company, 
and, where the agent is a general agent or general manager intrusted 
with the branch of business wherein waivers are usually made, a 
waiver knowingly and intentionally made is binding on the company, 
though the policy stipulates that no waiver shall become effective 
unless made by a particular officer or officers and indorsed on the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


FORFEITURE FOR NONPAYMENT OF PREMIUMS—WAIVER. 


Where, on default in the payment of a premium on a policy, insurer 
attempts to collect the premium or a premium subsequently falling 


ag eee ee 
* Decision rendered, Jan. 18, 1911. On application for rehearing, March 
8, 1911.. 114 Pac. Rep. 134. 
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due, though the first default would terminate the insurance, the 
attempt was an election of insurer to waive the forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1056-1070; Dec. Dig. § 392.) 


FORFEITURE FOR NONPAYMENT OF PREMIUMS—WAIVER. 


Where the nonpayment of a premium for a policy or any part thereof 
terminated the rights of insured under it without any act by insurer, 
and where no special act of insurer was required to keep the policy 
in force, insurer by demanding and receiving the past-due and future 
installments of the premium could continue the policy in force. 


(For other cases, see Insurance, Cent. Dig. §§ 1056-1070; Dec. Dig. § 392.) 


ACCIDENT INSURANCE— WAIVER OF FORFEITURE — EVI- 
DENCE. 


In an action on an accident policy stipulated for the payment of the 
premium in monthly installments deducted from the wages of insured, 
evidence held to support a finding that insurer waived forfeiture of 
the policy for nonpayment of installments during months insured did 
not work or did not earn enough to pay the installment. 


(For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665.) 


NONPAYMENT OF PREMIUMS—WAIVER. 


Where neither insurer nor its authorized agent had received an installment 
of the premium, it could not be supposed that the installment was paid 
at a time a demand was made by insurer or its authorized agent for 
an installment subsequently due, and the act in so doing must be 
treated as a waiver of forfeiture for nonpayment of the installment. 


(For other cases, see Insurance, Cent. Dig. § 1060; Dec. Dig. § 392.) 


FORFEITURE—WAIVER. 


Where an accident policy is kept in force so as to authorize insurer to 
demand and receive a past-due installment of the premium, the policy 
must be deemed in force for all other purposes so as to bind insurer 
thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1056-1070; Dec. Dig. § 392.) 


FORFEITURE—WAIVER—EVIDENCE. 


The insurer issuing an accident policy calling for the payment of the 
premium in monthly installments from the wages of insured by its 
course of conduct ignored the defaults of installments of premiums on 
policies held by coemployees of insured is a circumstance from which 
it may be inferred that it intended to treat insured the same as it had 
treated coemployees under similar circumstances. 


(For other cases, see Insurance, Cent. Dig. § 1716; Dec. Dig. § 665.) 


FORFEITURE—WAIVER—EVIDENCE. 

On the issue whether insurer issuing an accident policy stipulating for the 
payment of premiums in monthly installments from the wages of 
insured waived a forfeiture for nonpayment of monthly installments, 
evidence of insurer’s course of conduct in collecting premiums on 
policies of coemployees of insurer similarly situated was competent to 
show its position with regard to past defaults of insured. 


(For other cases, see Insurance, Cent. Dig. § 1687; Dec. Dig. § 664.) 


FORFEITURE—WAIVER—EVIDENCE. 


On such issue, evidence of a subsequent payment by the employer of the 
past-due premium of insured made in the regular course of business 
was competent. 


(For other cases, see Insurance, Cent. Dig. § 1687; Dec. Dig. § 664.) 
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Appeal from District Court, Third District; Geo. G. Arm- 
strong, Judge. 

Action by Addie B. Loftis, administrator of Thomas J. Loftis, 
deceased, against the Pacific Mutual Life Insurance Company 
of California. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


C. S. VaRIAN, for Appellant. 
E. O. LeaTHERWoop and E. A. Wavrton, for Respondent. 


Frick, C. J. 

This is an action to recover on an accident policy issued by 
the appellant to one Thomas J. Loftis, hereafter called the “In- 
sured,” whose death was caused by an accident contemplated by 
the terms of the policy. The action was brought by respondent, 
as administratix of the estate of the insured, for the benefit of 
herself, as the beneficiary named in the policy. In her complaint 
she in substance alleged the issuance of the policy, the accidental 
death of the insured, and that all conditions of the policy had been 
performed by him. The principal defense interposed by appel- 
lant, and the only one material now, was to the effect that the 
conditions of the policy with regard to the payment of the pre- 
mium had not been complied with, and that hence the rights of 
the insured thereunder had lapsed or were forfeited at the time 
of the accident causing his death. The application which was 
made a part of the policy, after stating the name and place of 
residence of the insured, recited that he was employed by the 
Rio Grande Western Railway Company as locomotive engineer ; 
the amount of the monthly wages earned by him; the amount of 
insurance covered by the policy, to wit, $2,000; and the amount 
of the premium to be paid. It also contained the following pro- 
visions: “All premiums to be paid by equal monthly installments 
from my wages for the months of June, July, August, Septem- 
ber, 1908, in general manner and form as shown by printed 
blank form of order on the back of this application. * * * I 
understand that no alteration or waiver of the conditions or pro- 
visions of any policy is valid unless made in writing at the com- 
pany’s home office and signed by the president or vice president 
and also secretary or assistant secretary, and that no notice to or 
knowledge of any agent or any other person of anything not 
written in this application is to be held to effect a waiver or 
estoppel upon the company or-affect the provisiens of any policy. 
Policy dated Helper, the 28th day of May, 1908.” 

The material portions of the order referred to are as follows: 

“For value received I hereby authorize my employer 
to pay to the Pacific Mutual Life Insurance Company of Cali- 
fornia or its authorized general agent, as follows :— 

“First premium, dollars, to be paid and deducted from 
my wages for the month of ...... 19.... 





A. & H.] Loftis vs. Pacific Mut. Life Ins. Co. 1051 


‘Second premium, dollars, to be paid and deducted 
from my wages for the month of 19. 

“Third premium, dollars, to be paid ‘and deducted from 
my wages for the month of I 

“Fourth premium, dollars, to be = and deducted 
from my wages for the month of 19.. 

“The first premium shall be the premium “for two months, 
the first insurance period under policy of insurance issued or 
to be issued to me by said insurance company and bearing even 
date and number herewith; the second premium shall be the 
premium for two months, the second insurance period under said 
policy; the third premium shall be the premium for three months, 
the third insurance period under said policy; the fourth premium 
shall be for five months, the fourth insurance period under said 
policy, and each premium is to apply only to its corresponding 
insurance period. 

“No claim shall arise for any effect of any injury received or 
illness commencing during the second or third or fourth insur- 
ance period, for which the respective premium has not been 
actually paid. * * * 

“Failure by said employer from any cause to make any de- 
duction as above provided is at my risk, and if any deduction 
is not made as above provided, said policy shall, without notice 
of any kind, be void as respects the corresponding and all sub- 
sequent insurance periods. 

“T will not revoke, cancel or annul this order.” 

The policy also contained the following stipulations :— 

“No alteration or waiver of the conditions or provisions of this 
policy or said application shall be valid unless made in writing 
at the company’s home office and signed by the president or 
vice president and also secretary or assistent secretary; nor shall 
notice to or knowledge of any person of anything not written 
in said application be held to effect a waiver or estoppel upon 
the company or affect the provisions of this contract. 

“Failure on part of the insured or any one claiming under 
this policy to comply with any of the foregoing agreements will 
render this policy void.” 

The parties to the action in substance stipulated that the first 
installment of the premium of $11.70 was deducted from the 
wages earned by the insured for the month of June, 1908, and 
was paid to appellant; that a similar amount was deducted and 
paid out of his wages for the month of July as payment for the 
second installment of the premium; that the insured did not 
earn any wages for the month of August, and no premium was 
paid for that month; that in the month of September, 1908, the 
insured earned only $8.98, which was paid to him by the rail- 
road company; that during the month of October, 1908, the 
insured earned in excess of the amount due on the defaulted 
installments of which earnings $23.40 was by the railroad com- 
pany deducted and remitted to the appellant, which was the 
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amount then due on the policy. We remark that the foregoing 
amount was paid after the insured was accidentally killed. It 
was further made to appear from the evidence that the insured 
was killed on the 14th day of October; that the first insurance 
period under the policy commenced May 28, 1908, and ended 
on July 28th following; that the second insurance period ended 
on the 28th day of September, 1908; that the insured was killed 
during the third insurance period for which the premium had 
not been paid when it became due and payable nor during the 
lifetime of the insured. Counsel for appellant therefore insists 
that pursuant to the terms of the contract all insurance and rights 
under the policy had lapsed or were forfeited at the time of the 
insured’s death, while counsel for respondent contend that ap- 
pellant by reason of its conduct, presently to be noted, had 
elected to continue the policy in force and hence waived the 
forfeiture provided for therein. 

The fact upon which respondent’s counsel rely, in substance, 
are: That it was agreed between appellant and the insured that 
the premium due on the policy was to be paid in installments as 
follows: “$11.70 to be paid and deducted from my wages for 
the month of June.” That a similar amount was to be deducted 
and paid in the same manner for the months of July, August, 
and September, 1908. That for the purpose of collecting the 
installments of the premium as aforesaid appellant forwarded 
to the railroad company, the employer of the insured, what is 
called a “paymaster’s list,” on which the names and the amounts 
due from each of the employees of the railroad company who had 
policies similar to the insured were entered. That such a list 
was forwarded each month to the railroad company prior to its 
regular monthly pay day, which occurred about the roth day of 
each month, at which time the wages earned during the preceding 
month were paid. That the lists forwarded for June and July, 
1908, among others, contained the name of the insured and the 
amount to be deducted from his wages. It is also conceded that 
the several amounts of his wages called for in the lists were 
deducted and paid to appellant, and that the same constituted 
payment of the installments of the premium payable for said 
months. The lists for August and September were also for- 
warded to the railroad company. On the list for August the 
railroad company made a note opposite the name of the insured, 
“no time,” and the September list contained the statement ‘not 
enough time.’’ In the November list opposite the name of the 
insured appears the entry “refund $23.40,” which, according to 
the evidence, indicated that the $23.40 which had been remitted 
by the railroad company, as stated in the stipulation to which 
we have already referred, was refunded or returned by appellant. 
It also appeared that the amount that was earned in September was 
not enough to pay the premium due for that month and for that 
reason alone had been paid to the insured. It was further shown 
that there were at least three others who carried accident insur- 
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ance with appellant on the same plan as the insured, and who 
were on the same lists with him, who had defaulted in making 
their monthly payments of premiums for the reason that they 
had not earned sufficient money during several of the months 
to pay the installments due on their policies; that in all of these 
cases the appellant received and retained the installments past 
due after default and continued such policies in full force by 
continuing to receive the installments as they fell due thereafter, 
although all of these policies by their terms had lapsed or become 
nonenforceable for nonpayment of the premiums when due. All 
this was known to the railroad company; but, in making the 
deductions from the October wages earned by the insured before 
he was killed, said company had no authority to do so except 
the fact that the appellant had forwarded the paymaster’s lists 
to the railroad company as aforesaid, and in view of all the 
circumstances, and for that reason had assumed that the defaults 
for the months of August and September were treated by the 
appellant in the case of the insured the same as in the other in- 
stances to which we have referred. The railroad company after 
the death of the insured deducted from the wages due him out 
of his October earnings the whole amount of the premiums past 
due on his policy, and remitted the amount to appellant in a 
check in which was also included installments due on other pol- 
icies held by some of its employees who were coemployees of the 
insured during his lifetime. As already indicated this amount 
was thereafter “refunded” or returned by appellant. Tender of 
the amount was, however, again made to appellant, but was 
refused. The evidence was to the effect that the so-called pay- 
master’s lists were returned by the railroad company to the 
appellant after the deductions of the premiums of those who had 
funds to their credit for the preceding month were made in case 
of no funds after such fact had been noted on the lists. The 
evidence was also sufficient to justify a finding by the jury that 
the list containing the amounts to be deducted for the month of 
August, with the notation thereon that the insured had “no time” 
for that month, was in the possession of the appellant at least eight 
days before it forwarded the September list to the railroad 
company upon which the name of the insured appeared with the 
amount of the premium to be deducted as usual. 

Upon substantially the foregoing facts, the court submitted 
the case to the jury, who returned a verdict for respondent. The 
court entered judgment on the verdict, and appellant presents 
the record for review. 

While counsel for appellant has assigned a large number of 
errors, he has practically reduced them to four in his brief, which, 
in substance, are: (1) That the court erred in admitting the 
evidence with regard to waiver because no waiver was pleaded ; 
(2) that there was no waiver as a matter of law; (3) that there 
was no competent evidence of a waiver; and (4) although it be 
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conceded that the evidence adduced was competent, yet it was 
wholly insufficient to authorize a finding that there was a waiver. 

With respect to the first assignment, we remark that counsel 
for respondent insist that it is not reviewable by us because no 
proper assignment presenting the question for review is made. 
Upon an inspection of the assignments, we have not found any 
by which the question is presented for review, and hence we 
cannot consider it. It is true that counsel in the trial court had 
raised the question and properly preserved his exceptions to the 
court’s rulings, but that is not enough to authorize us to review 
an alleged error. Counsel may and often do waive the right to 
review exceptions made in the court below when they come to 
this court, and, unless they make proper assignments of error in 
this court, they are conclusively presumed to have waived the 
right to a review of all such alleged errors. 

Next it is urged that, in view of the undisputed facts, there 
is no waiver in this case as a matter of law. The waiver, if any 
exists in this case, must arise out of appellant’s acts and conduct 
in treating the policy under which the claim in this case is made 
as in force and as a valid and subsisting contract of insurance 
after the insured had made default of the August if not the 
September installment of the premium due on the policy. While it 
is true that the contract of insurance in this case provided that, in 
case any installment of the premium was not paid when due, all 
rights under the policy lapsed or the policy ceased to be effective, 
yet such a provision was for the benefit of appellant, and it had the 
undoubted right to treat the policy as in force, although cause 
for forfeiture existed. That insurance companies may waive 
prompt payment of policies, although such payment is of the 
essence of the contract of insurance and may continue and treat 
policies in force after all rights thereunder had lapsed by reason 
of a provision therein that nonpayment of the premium or any 
part thereof shall cause the policy to become void and of no 
force or effect, is too well settled to admit of dispute. The very 
authorities cited by appellant’s counsel not only recognize the 
doctrine, but they enforce it. 

In 2 Joyce on Insurance, cited by counsel for appellant, the 
author, in section 1356, states the rule in the following language: 
“Tf an insurance company or its authorized agent, by its habits 
of business, or by its acts or declarations, or by a custom to 
receive overdue premiums without objection, or by a custom not 
to exact prompt payment of the same, or, in brief, by any course 
of conduct, has induced an honest belief in the mind of the 
policyholder, which is reasonably founded, that strict compliance 
with the stipulation for punctual payment of premiums will not 
be insisted upon, but that the payment may be delayed without 
a forfeiture resulting therefrom, it will be deemed to have waived 
the right to claim the forfeiture, or it will be estopped from en- 
forcing the same, although the policy expressly provides for 
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forfeiture for nonpayment of premiums as stipulated, and even 
though it is also conditioned that agents cannot waive forfeit- 
ures.” Further on, in section 1379, it is said: “As a general 
rule, if the company has treated the policy as valid, and has 
sought to enforce payment of the premium, or has otherwise 
with knowledge recognized, by its own acts or declarations, or 
those of its agents, the policy as still subsisting, it waives thereby 
prior forfeitures.” 

In the case of Schmertz vs. United States Life Ins. Co., 
District Judge Bradford, after discussing to some extent what 
may not constitute a waiver of a forfeiture, at page 256 of 118 
Fed., and page 110 of 55 C. C. A,, states the rule now under 
discussion in the following words: “It is well settled that for- 
feiture under a clause in a policy of life insurance, providing for 
it in case of nonpayment of premiums at maturity, and declaring 
want of authority in agents of the insurer to receive payment 
thereafter or to waive forfeitures, may be waived by the insurer 
either expressly or by implication; and it is impliedly waived 
where the conduct of the insurer in dealing with the insured 
and others similarly situated has been such as reasonably to 
induce a belief on the part of the insured that, if the premium 
be not paid by the stipulated date, a forfeiture will not be en- 
forced, if payment be made within a reasonable period there- 
after. Insurance Co. vs. Doster, 106 U. S. 30, 1 Sup. Ct. 18, 
27 L. Ed. 65. But it is equally true that the mere granting of 
indulgence to the insured beyond the time stipulated in the policy 
for payment of the premium in one year does not bind the 
insurer to grant a similar indulgence in a subsequent year.” 

In 19 Cyc. 56, after stating what is ordinarily insufficient to 
constitute a waiver, it is said: “But an insurer will not be permit- 
tedtomakea show of continued leniency or apretenseof liberality, 
repeated with such uniformity as to put the insured off his guard, 
and afterwards by a sudden change in its course of conduct, 
without notice to the insured, declare a forfeiture when the latter 
is helpless to avert the consequences. And the rule has been 
held not to be altered by the fact that the insured was in bad 
health or dead at the time payment was made, if the company’s 
course of conduct was such as to have led him to believe that the 
overdue premium would be received notwithstanding his sickness 
or death, * * * Where, subsequent to the accrual of a 
forfeiture, under the conditions of a life policy, for nonpayment 
of premiums, the insurer, with knowledge of the facts, by its 
own acts or those of its agents recognizes the contract as still 
subsisting, and manifests an intent not to take advantage of the 
forfeiture, the court will be justified in finding a waiver of the 
forfeiture. In such cases the liability of the insurer accrues on 
the death of the insured, and it is too late afterwards to claim 
for the first time the benefit of a forfeiture.” : 

The foregoing texts are supported by what we deem to be the 
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overwhelming weight of authority. But the weight of authority 
is also to the effect that such a waiver may be made by an agent 
of the company who has either express or implied authority to 
do so. Implied authority must, however, arise by virtue of the 
relation of the agent to the business affairs of the company. If 
the agent be a general agent, or a general manager intrusted with 
that branch of the business wherein waivers are usually made, a 
waiver, if knowingly and intentionally made, is binding on the 
company, although there is a provision in the policy that no 
waiver is to become effective unless made by some particular 
officer or officers and unless indorsed on the policy. Dale vs. 
Continental Ins. Co., 95 Tenn. 38, 31 S. W. 266; Firemen’s 
Fund Ins. Co. vs. Norwood, 16 C. C. A. 136, 69 Fed. 71; Insur- 
ance Co. vs. Norton, 96 U. S. 234, 24 L. Ed. 689; Insurance Co. 
vs. Wilkinson, 13 Wall. 222 20 L. Ed. 617; Wyman vs. Phoenix 
Mutual Life Ins. Co., 53 Hun, 637, 6 N. Y. Supp. 289; Wash- 
ington Life Ins. Co. vs. Berwald (Tex. Civ. App.) 72 S. W. 
436; Dunn vs. National Life Ins. Co., 69 N. H. 224, 39 Atl. 
1075; James vs. Mutual Reserve Fund Life Ass’n, 148 Mo. 1, 
49 S. W. 978. 

The following cases are to the effect that, in case of a default 
in payment of a premium the insurance company makes an at- 
tempt to collect such premium or a premium falling due after 
the first default, in case such default would terminate the insur- 
ance, such an attempt may be considered ‘as evidence indicating 
an election on the part of the company to waive the forfeiture 
and to keep the policy in force. Palmer vs. Phoenix Mutual 
Life Ins. Co., 84 N. Y. 63; Dunn vs. National Life Ins. Co., 
supra; Stylow vs. Wisconsin Odd Fellows Mut. L. Ins. Co., 
69 Wis. 224, 34 N. W. 151, 2 Am. St. Rep. 738; Modern Wood- 
men of Am. vs. Anderson, 71 Ill. App. 351; New England Mut. 
L. Ins. Co. vs. Springate, 129 Ky. 627, 112 S. W. 681, 113 S. W. 
824, 19 L. R. A. (N. S.) 227; Rowswell vs. Equitable Aid Union 
(C. C.) 13 Fed. 840. 

We have cited only a small number of the cases that could be 
cited upon the foregoing proposition. It is true that there are 
some cases which, apparently, are to the contrary, of which 
Collins vs.Metropolitan Life Ins. Co., 32 Mont. 329, 80 Pac. 
609, 1092, 108 Am. St. Rep. 578, McElroy vs. Metropolitan Life 
Ins. Co., 84 Neb. 866, 122 N. W. 27, 23 L. R. A. (N. S.) 968, and 
Iles vs. Mutual Reserve Life Ins. Co., 50 Wash. 49, 96 Pac. 522, 
18 L. R. A. (N. S.) 902, 126 Am. St. Rep. 886, are prominent 
types. 

Upon a careful examination of the foregoing and similar cases, 
it will, however, be found that the agent or person who, it was 
claimed, waived the forfeiture, had neither the express nor implied 
authority to do so. In other words, the alleged waiver was at- 
tempted to be made by one who did not represent the company 
for that purpose or by one who was not authorized to transact 
any business for it from which such authority could be implied. 
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In the case at bar, the method agreed upon by the parties of col- 
lecting the premium was such that appellant must have known 
that those who obtained insurance from it might, and probably 
would, in some months fail to earn the amount of the premium 
or fail to remit. For that reason appellant sought to protect 
itself by placing the responsibility upon the insured to see that 
the deductions were made, and in case of nonpayment, by provid- 
ing that the policy lapsed and was thereafter of no force or effect. 
In this connection it is very important to remember that appellant 
left an easy way open for it to keep the policies in force, although 
prima facie forfeited for nonpayment of a premium, by not 
requiring a formal reinstatement of those insured in case of 
lapsed policies. No act of appellant was required to terminate 
the policy in question. The nonpayment of the premium or any 
part thereof of itself terminated the rights of the insured under 
it. Upon the other hand, no special or formal act of appellant 
was required to keep the policy in force. Appellant by demanding 
and receiving the past-due and the future installments of the 
premium could continue in force lapsed policies. This is not 
seriously disputed by counsel, but he insists that an election to 
keep a policy in force, or to waive a forfeiture must, never- 
theless, be made after the party making the election has knowl- 
edge of all the facts which would affect it in case of a waiver. 
In other words, he insists that an election, if one be made, must 
be knowingly and intentionally made. Moreover, that the waiver 
must amount to an estoppel in pais. That is, if there be no estop- 
pel, there is no waiver. While some cases go to the extent of 
holding that unless the facts also constitute an estoppel in pais 
there is no waiver, in our judgment both reason and the weight 
of authority is against this view. The true distinction between 
an estoppel in pais and a waiver is pointed out by Mr. Justice 
Lorigan of the Supreme Court of California in the case of 
Knarston vs. Manhattan Life Ins. Co., 140 Cal. 57, 73 Pac. 740, 
and is also stated by Mr. Justice Sullivan in the case of Home 
Fire Ins. Co. vs. Kuhlman, 58 Neb. 488, 78 N. W. 936, 76 Am. St. 
Rep. 111. No doubt a waiver operates as an estoppel upon the 
party who waives; but it is not essential to a waiver that a party 
in whose favor it is made must prove all the elements of an 
estoppel in pais before he is entitled to avail himself of the 
waiver. A party to a contract who has the right to terminate 
it by reason of some default by the other party may, nevertheless, 
waive such a right, and, if he does so, the contract remains in 
full force and effect. Such a right may be waived in express 
terms or by the acts and conduct of the party from which a 
waiver may be inferred or implied. If by the terms of a con- 
tract one party to it is required to do a particular thing by a 
given time to keep the contract in force, but fails to do so, and 
the other party, after the default of the first party, does some- 
thing by which he manifests an intention to continue the contract 
in force, he may be deemed to have waived his right to terminate 
L—vVol. XL.—67. 
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the contract for a past default, and the first party may treat the 
contract as still in force, and by reason thereof the law gives 
him a reasonable time thereafter to do the thing which was 
omitted by him. Whether a waiver has taken place or not ordi- 
narily depends upon the peculiar facts and circumstances of a 
given case, and, in most instances, presents a question of fact 
rather than of law, or at least a mixed question of law and fact. 
Where a waiver prevents a forfeiture, the law ordinarily permits 
a liberal construction to be placed on the acts of the party waiving 
with the view of bringing about a waiver of such a forfeiture. 
In the case cited herein, a large number of concrete instances are 
given where the foregoing doctrine is illustrated and applied. 

Where the acts and conduct of appellant after the default 
of payment by the insured, such as would authorize reasonable 
men to infer therefrom that appellant intended to and did elect 
to keep in force the policy sued on, and hence had waived a for- 
feiture of the rights of the insured under it? What are these 
acts? In the light of the evidence, it was proper to infer that 
the appellant had either actual or constructive knowledge of the 
following facts, namely: That the insured was a wage-earner, 
and that he, like his coemployees, would pay the premium on the 
insurance policy out of his monthly earnings. That the coem- 
ployees had not in each month earned sufficient to pay the pre- 
miums promptly when due; that in several instances default of 
payment had occurred prior to the default of the insured which 
appellant had disregarded and had demanded and received past- 
due installments of the premiums and had treated them as though 
they had been timely paid; that the insured probably knew of 
appellant’s conduct in that regard, and also how his coemployees 
were treated, and hence he had some grounds to infer what his 
treatment under similar conditions would be; that the insured 
had made default in making the August payment on his policy 
when appellant forwarded the paymaster’s list, on which appel- 
lant in the usual way demanded payment of the September 
installment coming due on the policy of the insured ; that the non- 
payment of the August installment ipso facto terminated the 
rights of the insured under the policy unless appellant elected to 
keep it in force for his benefit; that in making demand for pay- 
ment of the past-due installment after the policy by its terms had 
lapsed might be construed by the insured as an election by the 
appellant to keep the policy in force, and that he would have a 
reasonable time thereafter within which to pay the past-due pre- 
mium, and that payment might be made in the usual way, as was 
done in the case of his coemployees. 

The contention that the appellant did not know that the insured 
had made default in his August payment when the list for Sep- 
tember was forwarded to the railroad company is, to our minds,’ 
clearly untenable. This contention is, in our judgment, well 
answered in the case of Rowswell vs. Equitable Aid Union, 
supra, where, under somewhat similar circumstances, District 
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Judge Coxe meets a similar contention in the following language : 
“When an act of commission or omission is of such a character 
as to preclude the idea of ignorance, knowledge must be pre- 
sumed. It is difficult to perceive how the defendant or its au- 
thorized agent could have supposed the amount was paid, when 
neither had received it.” No doubt it might be that an agent 
who had no authority to collect could nevertheless have done 
so or could have omitted to do so without imputing knowledge 
of either fact to the corporation. Can it, however, also be said 
that, where an agent is conducting the business of the corporation 
of making its collections in the ordinary and usual way, who is 
the representative of the corporation in that branch of its busi- 
ness, knowledge of the act or omision of such an agent with 
regard to whether payment had been made or not is not imput- 
able to the corporation itself? When the insured failed to make 
the August payment, it was a proper inference, under the cir- 
cumstances, that appellant had knowledge of that fact, and when 
it, in the regular way, undertook to collect an installment of the 
premium after default of payment of a prior one, it was likewise 
proper to infer that it did so with the intention of keeping the 
policy in force, and that it had waived its right to forfeit the 
rights of the insured by reason of the nonpayment of the past-due 
premium. As we cannot assume that appellant acted in ignor- 
ance, so also we are unwilling to assume that its only object was 
to keep the policy in force for it own and not for the benefit of 
the insured. Upon this subject the language of Judge Coxe in 
the case already referred to is again pertinent. He says: “It 
is unreasonable to argue that the assured could be a member 
for the purpose of making contributions to others, but not a 
member when advantage to him or his beneficiary accrued—a 
member not to receive, but to give only.” 

If the policy was in force so as to authorize appellant to de- 
mand and receive the premium due for August, it must likewise 
be held to have remained in force for all other purposes. Ap- 
pellant could have treated the policy at an end after the first 
default. Had it refrained from attempting to collect past-due 
premiums, no one could, with any show of reason, contend that 
there was any further liability under the policy in view of its 
terms after default of payment of any part of the premium. 
But when appellant, by its acts and conduct, apparently elected 
to keep the policy in force for the purpose of collecting pre- 
miums, the law will require it to keep it in force for all purposes. 
The fact that appellant, by its course of conduct, ignored the 
defaults of payments of premiums on policies held by some of 
the coemployees of the insured, is a strong circumstance from 
which it may be inferred that it intended to treat the insured 
the same as it treated some of his coemployees under 
similar circumstances. When we say under similar circum- 
stances, we do not mean that there is any evidence that appellant 
recognized the policy as in force by paying a loss under circum- 
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stances similar to those disclosed by the evidence in this case; 
but what we mean is that the evidence is uncontradicted that the 
appellant ignored the defaults of payment of the premiums upon 
the policies of at least three of the coemployees of the insured 
prior to his default, and subsequently demanded and received 
payment of the premiums in the regular course of business, and 
thereafter apparently treated such policies as in full force and 
effect. If, under such circumstances, policies were to be treated 
as in force in cases where no liability had arisen, we think that 
justice and fairness require that they be deemed as in force in 
case of an accident. In this regard appellant could not have 
been misled or deceived. It knew the character of the insurance 
and the nature and dangerous calling of the insured. It was 
possible, if not probable, that an accident might happen at any 
time by which the insured might be injured. In choosing to 
keep the policy in force by seeking payment for the past-due 
premiums after the policy had by its terms lapsed, appellant as- 
sumed the risk that it might at any time be called upon to 
answer for the consequences of the very accident which resulted 
so disasterously to the insured. If, under the law, the appellant 
did not assume such risk, if the finding of the jury that it elected 
to keep the policy in force is right, then the law is a mere de- 
lusion. As was well stated by Mr. Justice Hobson in New Eng- 
land Mutual Life Ins. Co. vs. Springate, supra, upon a similar 
question that: ‘To allow the company to treat the policy as 
valid after the right to forfeit it has accrued, and insist on the 
note being paid as long as it deems this to its interest, and then, 
when it learns that the assured is sick or dead, to rely on the past 
forfeiture, which, at the time, it elected to waive, would be to 
allow it to take inconsistent positions’—so may it also be said 
in this case. 

The evidence with regard to appellant’s course of business in 
collecting premiums on policies of the coemployees of the insured 
who were similarly situated was clearly competent to show its 
position with regard to past defaults. So was the evidence with 
regard to the payment by the railroad company of the past-due 
premium of the insured which was made in the regular course of 
business. Appellant cannot also question the authority of the 
railroad company in this regard because some one else might 
have done so. If appellant would have continued the policy in 
question in force in case of no accident, as it did in the other 
instances testified to and the jury by their verdict must have so 
found, then the policy must also be held to be in force for all 
purposes under the facts and circumstances of this case in view 
of the verdict of the jury upon the questions submitted to them. 

In view of what has been said, the exceptions to the charge of 
the court require no further comment. The charge as given 
reflects the law as we have attempted to outline it herein, and 
hence cannot be successfully assailed. While, in view of all the 
evidence, we might not on all points have arrived at the same 
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conclusion as the jury, yet we think the evidence upon every 
material element of the case is of that character which authorized 
them to find in favor of the respondent. The case was well tried 
in the court below and ably presented to this court. Both sides 
have filed briefs, in which a large number of the cases both for 
and against every legal proposition involved in the case were 
cited. We have taken much time and great care to examine the 
cases referred to by counsel. We have also carefully examined 
the entire record and have given the case the attention its im- 
portance merited, and the result reached reflects our best judg- 
ment. 

The judgment therefore should be, and it accordingly is, 
affirmed, with costs to respondent. 

McCarty and Straup, JJ., concur. 


On Application for Rehearing. 
Frick, C. J. 

Appellant’s counsel has filed a petition for a rehearing, in 
which he most vigorously assails some of the conclusions reached 
by us in the opinion filed in this case. Petitions for rehearings 
in which the main features of the case are reargued by counsel 
are of such frequent occurrence that in most instances it is not 
deemed necessary for us to again state the reasons that constrain 
us to adhere to the conclusions announced in the original opinion. 
In some instances, however—and the petition in this case is one— 
counsel’s complaints are of such a nature that neither in justice 
to counsel nor to ourselves can his contentions be ignored. In 
the petition in this case some of the grounds discussed by counsel 
why we should grant a rehearing are stated in the strongest pos- 
sible terms, and the fact that we have erred is stated therein 
with a degree of certainty that hardly admits of a possibility 
of error on his part. One of his most serious complaints arises 
from the fact that we held that an alleged error relating to the ad- 
mission of evidence with respect to a waiver was not sufficiently 
assigned to authorize us to review the rulings of the trial court 
upon that subject. Upon this point counsel in his petition says: 
“With all deference to the court, we feel compelled to say that his 
decision denying appellant the right to be heard upon the ques- 
tion of pleadings so made in this record, as we have shown, 
seems to us to be most unjust. If the way to this court from the 
judgments of the inferior courts is thus to be beset with traps 
and pitfalls, one can but wonder where the end is.” This is 
strong language, and, if it be true that this court is merely setting 
“traps and pitfalls” in requiring that the errors which are desired 
to be reviewed must be assigned in such a manner as to apprise 
both the court and opposing counsel of just what is sought to be 
reviewed, then the rules with regard to making assignments of 
error should be changed. We, however, are unable to see wherein 
any traps or pitfalls have been set by us, nor upon what fact 
or ruling of this court such a claim can be based. In his original 
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brief counsel had assumed that the alleged error that the trial 
court had admitted evidence of waiver without having been 
pleaded was assigned, and hence he discussed that question. 
When respondent’s counsel filed their brief, however, they con- 
tended: (1) That appellant could not be heard upon the ques- 
tion because the assignment was not sufficient to authorize us 
to review the alleged error; and (2) that, although appellant 
was entitled to be heard, that it, nevertheless, must fail in its 
claim upon this ground, because this court had in previous deci- 
sions held that a plaintiff could prove waiver without expressly 
pleading it. While in answer to the first contention appellant’s 
counsel did not directly concede that his assignment of error 
was insufficient, he nevertheless did so indirectly. In referring to 
this point in his reply brief, he said: “In any event, if the other 
assignments which go to the merits are not to be sustained, it 
(this court) may, in its discretion, consider plain error, although 
unassigned, since there is no statute governing this procedure.” 
Why the procedure contended for by counsel would be intoler- 
able, we need not now pause to discuss, since the decisions of 
this court have already, in a measure at least, answered it. See 
Smith Table Co. vs. Madsen, 30 Utah, 297, 84 Pac. 885; Lyon 
vs. Mauss, 31 Utah, 283, 87 Pac. 1014. In the latter case it is 
said: “The assignment of error is the groundwork of the case 
in this court. Without error being assigned there is nothing be- 
fore this court.’”’ After a careful examination of the assignments 
of error made by appellant’s counsel in this case, we discovered 
none in which it was claimed that the trial court erred in ad- 
mitting evidence of a waiver. Counsel does not even now point 
out such an assignment. All he insists upon is that the point 
was raised by the general assignments of error relating to the 
admission of evidence. We, however, are not able to agree with 
counsel that the general assignments of error are sufficient to 
present the question for review, and, when we cannot agree with 
counsel after having given the matters of difference between 
us and them our best judgment, we, and not counsel, must as- 
sume the consequences. Moreover, this court, in West vs. Insur- 
ance Soc., 10 Utah, 451, 37 Pac. 687, held that: “Where a 
pleading contains an allegation of the performance of a condition, 
it is not absolutely necessary to allege a waiver, because proof 
thereof is admissible under the general allegation.” The fore- 
going case is followed in Stephens vs. Union, etc., Soc., 16 Utah, 
22, 50 Pac. 626, 67 Am. St. Rep. 595. There are also numerous 
authorities which support the rule laid down in the foregoing 
cases. The trial court, in all probability, relied on the foregoing 
cases in making the rulings. 

But, assuming that since the statute relating to the filing of 
a reply has been amended somewhat since the former decisions 
ot this court, and for that reason the question as to whether a 
reply should have been filed in this case in which the waiver 
was pleaded is still an open one, and assuming further that we 
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should have reviewed the question upon the general assignments, 
yet the record is such that this question must have been decided 
adversely to counsel’s contentions for the following reasons: 
There is no claim made by appellant that it was prevented from 
meeting the evidence of waiver at the trial to the same extent 
as though the waiver had been in fact pleaded, and a careful 
examination of the record discloses the fact that appellant was not 
affected in any substantial right by reason of the admission of the 
evidence of waiver without having been pleaded. Under such 
circumstances, the error, if one was committed in admitting the 
evidence, was technical rather than substantial, and thus was an 
error for which, under our statute, we could not reverse the 
judgment. Had there been a proper assignment of error, we 
should have reviewed the question in the original opinion, for 
the same reason that we have discussed the matter now, namely, 
for the sole purpose of showing that counsel has no legal cause 
for complaint. 

The remaining portion of the petition is devoted to a reargu- 
ment of the questions passed on in the opinion, and, of the many 
things complained of by counsel, we shall refer to a few only. 
In referring to the question of waiver, counsel insists that this 
court gave “effect to a presumption created by itself.” But the 
fact is that what we held was, not that there was a presumption 
of waiver of either law or fact, but that the jury were authorized 
to infer certain facts from certain conduct, or to make certain 
deductions from other facts upon the question of waiver. We 
assumed there was a difference between a presumption of fact 
and an inference to be deduced from other facts. 

With respect to the acts of the insured, counsel makes the 
following statements: “His acts or omissions are not con- 
sidered, although we presume that he could waive or forfeit his 
contract. Perhaps this may not be true in actual practice, owing 
to the prevailing prejudice in favor of making insurance com- 
panies pay something for nothing; but theoretically under the law 
he is bound by his contract the same as the insurance company.” 
Such statements, so far as we are concerned, must remain un- 
answered, not only because they transcend the legitimate bounds 
of forensic argument applicable to legal proceedings, but also 
because they do not reflect the sober judgment of counsel. They 
may perhaps give temporary relief to the mental state which 
arises from the sting of defeat, but beyond that they serve no 
purpose whatever. In considering the question of waiver, we 
refused to declare as a matter of law that either the appellant or 
the insured had waived the right to insist upon the precise terms 
of the policy, but held that under the facts and circumstances the 
question of waiver was one of fact for the jury, and that there 
was sufficient evidence to justify their finding. This certainly 
is very far from indulging a presumption in favor of either 
party with respect to waiver or with regard to any other fact 
necessary to a waiver. 
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Counsel also complains that there were a number of things in 
the record we did not discuss. This no doubt is true. After we 
had disposed of the controlling questions, it was deemed unneces- 
sary to discuss or pass upon the subordinate propositions in the 
case which in no event could affect the result. Counsel in pre- 
senting the assignment in his original brief grouped them as 
indicated in the opinion. Why should we specially consider what 
counsel did not see fit to discuss, except as this was done in con- 
nection with some kindred subject. Every proposition, either 
affirmative or negative, which, in our judgment, could have 
changed the result received due attention, and in view that the 
judgment was affirmed we did not deem it necessary, nor do we 
deem it necessary now, to discuss questions which cannot change 
the final result. 

Finally, counsel seriously contends that it is apparent that we 
have either misunderstood or misapplied the law as laid down in 
the quotations set forth by us in the opinion upon the question of 
waiver. We did not contend, nor do we now contend, that the 
facts of this case covered all of the conditions mentioned in the 
quotations set forth in the opinion. Our conclusions were, how- 
ever, in the main based upon that portion of the quotations where- 
in it is stated that: “As a general rule, if the company has 
treated the policy as valid, and has sought to enforce payment of 
the premium, or has otherwise with knowledge recognized, by 
its own acts or declarations, or those of its agents, the policy as 
still subsisting, it waives thereby the prior forfeitures.” We 
cited a number of cases in which the foregoing doctrine was ap- 
plied to a state of facts less favorable to the insured than were 
the facts in this case, and where it was held that the company 
was liable, although the insured had died before the premium 
which was in default had been paid. The doctrine announced 
and supported by those cases seemed to us fair and just if sup- 
ported by the facts. We thought, and still think, that in this 
case the doctrine announced in those cases is applicable, and that 
it is supported by the facts. True, as we said, this case, upon the 
question just discussed, is perhaps a border-line case; but in our 
judgment it is not one where we should interfere with the find- 
ings of the jury. We believe, and still believe, this conclusion 
to be sound. 

The petition for a rehearing is denied. 

McCarty and Straup, JJ., concur. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF IOWA. 


JORDAN 
VS. 
IOWA MUT. TORNADO INS. CO. or Des Mornes.* 


LIVE STOCK INSURANCE—EVIDENCE. 

In an action on a policy insuring against loss of live stock from tornadoes, 
cyclones, or windstorms, evidence held to show a storm within the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665.) 


CAUSE OF LOSS—“WINDSTORM.” 


“Windstorm,” as used in a policy insuring against loss of live stock by 
tornado, cyclone, or windstorm means more than an ordinary gust of 
wind no matter how prolonged. 


(For other cases, see Insurance, Cent. Dig. § 1127; Dec. Dig. § 423.) 


CONSTRUCTION OF POLICY. 


If a policy is so drawn as to require interpretation and be fairly susceptible 
to two different constructions, the one will be adopted which is most 
favorable to the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


CONSTRUCTION OF POLICY. 


A policy insuring against loss of live stock by windstorms, cyclones, or 
tornadoes is not limited to loss due to a direct physical injury to the 
stock as by throwing them to the ground, driving them against some 
obstacle or the hurling of some object against them. 


(For other cases, see Insurance, Dec. Dig. § 423.) 


CAUSE OF LOSS—LIVE STOCK INSURANCE. 


Where a windstorm was the efficient cause of the loss of stock covered by 
a policy insuring against loss by windstorms, cyclones, or tornadoes, 
the fact that other causes contributed to the loss does not relieve the 
insurer from liability. 


Foe gine cases, see Insurance, Cent. Dig. §§ 1139-1143; Dec. Dig. § 
) 


ACTION ON POLICY—BURDEN OF PROOF. 


When a policy insured against loss of live stock by windstorms, cyclones, 
or tornedoes, but excepted loss from blowing of snow or hail, in an 
action on the policy the burden was on defendant to show the loss 
within the exception. 


“a cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 
.) 


LIVE STOCK INSURANCE. 


Where a policy insured against loss of live stock by windstorms, cyclones, 
and tornadoes, but excepted loss by snow or hail, and provided that 


* Decision rendered, March 11, 1911. 130 N. W. Rep. 177. 
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insured agreed to be governed by the articles of incorporation and 
rules in force or to be made, the company could not bind insured by 
an amendment of a by-law exempting the company from liability for 
loss from “blowing” snow or hail. 


(for other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


Appeal from District Court, Mitchell County; C. H. Kelly, 
Judge. 

Action at law upon two policies of insurance covering dam- 
ages due to tornadoes, cyclones, and windstorms. ‘Trial to the 
court without a jury, judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


DunsHEE & Harnes and Geo. E. Marsu, for Appellant. 

Eaton & Sarispury, for Appellee. 

‘ DEEMER, J. 

Defendant issued two policies of insurance upon live stock 
promising indemnity against loss or damage by tornadoes, cy- 
clones, or windstorms; one policy was issued to plaintiff and the 
other to Matt Fox, and they are alike in terms and conditions. 
After the loss upon which this action is in part bottomed, Fox 
assigned his claim to plaintiff and the action is upon both policies. 
Each policy contained this provision: “I further agree to be 
governed by the articles of incorporation and rules, now in force 
or hereafter made by said association, and to pay all assessments 
made on me by the association in accordance with its rules.” 
And on the back of each was the following by-law: “Nor shall 
it be liable for damage to live stock by the blowing or toppling 
over of hay or straw stacks, or by snow or hail.” After the is- 
suance of the policies defendant amended this by-law so as to 
make it read as follows: “Nor shall it be liable for damages to 
live stock * * * by blowing of snow or hail.” 

Plaintiff claims that both he and Fox suffered a loss on live 
stock by reason of a tornado or windstorm occurring on Janu- 
ary 29th, 30th, and 31st of the year 1909, and that the total dam- 
age amounted to $817, for which amount he asked judgment. 
Defendant denied that the loss was due to a tornado, pleaded that 
the loss, if any, was wholly outside of the terms of the contract 
and that the cattle died of causes not insured against by defend- 
ant. A jury waived and the cause was tried to the court upon 
the issues thus presented. The trial court made a finding of facts 
from which we extract the following: ‘The policy is an ordinary 
tornado, windstorm, cyclone, Iowa policy, and purports to protect 
the assured against loss occasioned by windstorms, tornadoes, 
and cyclones. Now the definition of a windstorm is very broad 
and, as counsel has suggested, sometimes includes all of the 
others. There is an exception contained in the by-laws to the 
effect as I recall it, that the policy does not cover loss by snow 
or hail and by an amendment it is made to say by the blowing of 
snow or hail. Now, the storm which occasioned the loss in this 
case was a severe one, and it seems to me clearly comes within 





Misc.} Jordan vs. Iowa Mut. Tornado Ins. Co. 1067 


the definition of a windstorm, and I think that the primary cause 
of the loss was the windstorm and I find such to be the fact as 
shown by the evidence. It seems to me that it would be in- 
cumbent upon the defendant to show this exception exempted 
the company from loss and they have not done that. At most 
all that we can say in reference to the matter of the snow is that 
if it had not been for the blowing of snow, perhaps the loss would 
not have occurred and these cattle might not have perished. I 
am sure I do not know what the fact is in reference to that. It 
seems to me that, as I say, it was incumbent upon the defendant 
to show that the exception applied. They have failed to do it. I 
think the burden of proof was upon the defendant to show that. 
If a tornado policy or a windstorm policy did not afford protec- 
tion from this sort of storm—a windstorm in winter, it seems 
to me that you might just about as well put a clause in the policy 
saying that it should not be operative during the winter months. 
It is very difficult for me to conceive of a wind in this locality 
in winter which is likely to occur when there would not be more 
or less snow in the air, blowing snow, and if this clause, in the 
absence of any evidence except the fact that there was drifting 
and blowing snow, was to constitute an absolute defense to the 
company and excuse them from liability, then you might as well 
make a clean cut of it and say that the policy should not be 
operative during the winter months. I presume that it is possible 
that there might be a windstorm or tornado in the winter without 
very much blowing snow, but in practical operation it does not 
exist in this locality. Now I have treated this question as though 
this amendment to the by-laws was operative, and I do not con- 
sider it necessary for me to absolutely pass on that question, but 
for the purpose of this determination, I have treated it as though 
it was in fact in full force and effect as to this policy issued 
before the by-laws were claimed to have been adopted. I rather 
incline to the view that this by-law would be effective, and hence 
consider it in that way, but I do not find especially on that point.” 
Based thereon a judgment was rendered for plaintiff for the 
amount claimed. The appeal is from these findings and the 
judgment so rendered. 

Eliminating for the present the amendment to the by-law it 
is apparent that defendant promised indemnity against loss or 
damage on live stock by tornado cyclone, or windstorm, but 
specifically provided that it should not be liable for damage by 
snow or hail. It is not claimed that the injury to the cattle was 
the result of a cyclone, but it is insisted that they were injured 
and perished as a result of a tornado or a windstorm, and not by 
snow or hail. The term “tornado” has a well understood mean- 
ing. It has been defined as follows: “The words ‘tornado’ and 
‘hurricane’ are synonymous, and mean a violent storm, disting- 
uished by the vehemence of the wind and its sudden changes. 
A hurricane is a very high wind, so that an allegation in an 
answer denying that the loss was caused by a tornado or hurri- 
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cane, but stating that it was caused by a very high wind, admits 
that it was caused by a tornado or hurricane.” Queen Ins. Co. 
vs. Hudnut Co., 8 Ind. App. 22, 35, N. E. 397. And in Spensley 
vs. Ins. Co., 54 Wis. 433, 11 N. W. 894, the court said: “A 
‘tornado’ is defined by Webster as a violent gust of wind, or a 
tempest distinguished by a whirling, progressive motion, usually 
accompanied by thunder, lightning, and torrents of rain, and 
commonly of short duration and small breadth; a hurricane. 
Other dictionaries give substantially the same definition, and that 
it is generally accompanied by thunder and lightning and rain or 
hail, and appears to have an electric origin, so that whether a loss 
was caused by a tornado or the lightning accompanying it is a 
matter for the jury.” 

The word “windstorm” is a simple one and is defined by 
Webster to be: “A storm characterized by high wind with little 
or no precipitation.” As used in the policies in suit it should be 
construed as something more than an ordinary gust of wind, 
no matter how prolonged, and it takes its meaning measurably at 
least from the other words with which it is associated, to wit, 
tornado and cyclone. However, it need not have either the cy- 
clonic or the twirling or whirling features which usually ac- 
company tornadoes or cyclones, but it must be more than an 
ordinary current of air no matter how long continued. In other 
words it must assume the aspect of a storm, i. e., an outburst 
of tumultuous force. Now the trial court was justified in finding 
that the storm which caused the damage to the live stock or 
which directly and approximately contributed thereto was one 
of the worst of what are known familiarly in the Mississippi 
valley as “blizzards.” This term has found its way into the dic- 
tionary and it is defined by Webster to be: “A violent blow. 
A dry, intensely cold, violent storm, with high wind and fine 
driving snow, such as those which originate on the Eastern slope 
of the Canadian Rocky Mountains.” 

We here quote some of the testimony with reference to the 
character of the storm: “During the night of the 28th, a storm 
came up. When we got up on the morning of the 29th, the wind 
was the highest wind I ever felt or knew of. It was blowing 
straight from the north. The snow was blowing. The snow was 
in the air. I couldn’t see the windmill. It was 20 feet from the 
kitchen, I should judge. The reason I could not see it was too 
dark with the wind and the storm. I got up somewhere about 
7 o'clock, and up to 8 o’clock I could not see the windmill half 
the time from the kitchen window. The weather was not awful 
cold, but it was the highest wind that I ever experienced. I 
attempted to face the wind. I opened the door and went out- 
side the door and then I came back. I didn’t think I could go 
out. * * * There was no time during this storm when I 
could see as far as across the road. The wind tore down a new 
steel windmill which I had just put up in the summer. It was 
all twisted and broken to pieces. Before it was blown down it was 
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in good condition. It was properly erected and constructed. It 
was stout and strong and a high-grade windmill. The same 
storm blew down a windmill on Johnathan Hall’s place about 
two miles east and about a mile south of my place and also some 
pine trees. * * * ‘The worst of the storm was about 8 
o’clock in the morning. The storm lasted all day and into the 
night, but I thought the worst of it was along about 8 o’clock in 
the morning, or about 8; I thought that was the worst. The 
storm lasted all day as I said, but I think the wind was one-fourth 
lower after 8 o’clock in the morning. After the windmill went 
down. I think it was somewhere about 8 o’clock, I got right over 
to the cattle. I found that there were about 20 of the cattle 
missing. We had difficulty in getting over to the cattle. We 
couldn’t stand it to go to them with the wind, we couldn’t face it, 
we would turn around. I didn’t go any further this time than 
where the cattle were. I knew quite a number of the cattle were 
missing, but I couldn’t count them very well on account of the 
storm. It was not very cold. Where the cattle were it was all 
melted. They were of course on the south side of the storm 
by the haystack and straw piles. It was the wind that I couldn’t 
stand. The wind was a straight wind. It came in gusts. It 
seemed to raise and lower without any time much between, 
you know. The wind came from the north during the whole 
day. There was times through the day that I didn’t think it 
was as bad as it was earlier. * * * The wind at 
that time was not near so bad as when I was first out in the 
morning. We had a little difficulty to get along. We had to keep 
hold of one another to make it, and follow the fence until we got 
to the river. * * * I have lived in the immediate vicinity 
where I was then living for 40 or 50 years, and have been witness 
to windstorms that we term in this country blizzards during that 
time, all we have had since I have lived there. I remember 
other windstorms but nothing nearly as bad. High winds ac- 
companied by blowing drifted snow are quite frequent in that 
community. I remember the bad storms of the last 35 or 40 
years—the storms that were noted and celebrated. I remember 
some that were pretty bad, but I never knew of anything to com- 
pare with this one last winter; it was much worse. I have 
no means of determining the velocity of the wind except it blew 
down the steel windmill. * * * I went out about 8 o’clock. 
I was not blown away. There was trouble walking, and the wind 
was blowing me. It was blowing on my face. I had to turn 
around and stop to get my breath. I stayed out at the yard about 
15 minutes, and then I came back to the house. There was 
trouble in walking. I could not tell that the cattle were picked 
up and blown away. I am satisfied that the wind took them. 
* * * We tried to walk against the wind. We would have 
to turn around partly to get our breath. It was not so very cold. 
It was plenty cold, but I couldn’t tell whether it was below zero. 
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I didn’t have a thermometer. I could stand the cold all right, 
the wind was what bothered me.” 

Another witness testified in speaking of windmills which were 
destroyed by the storm, as follows: “When I left, the mill was 
in good condition. It was securely bolted. All the bands and the 
rods were in place. Everything was securely put together by 
me. I saw the tower after this storm. The tower was bent in 
the middle and fell to the ground and broke the wheel, so that it 
was not of any use. The angle steel bent and broke over. I 
think one of the angles was bent near a joint and the other two 
were bent between the bands. The steel was not broken, but it 
was bent. One of the bends, I think, was about 4 feet from 
the ground, one of them 1o feet, and I think the other was about 
12 or 14 feet. The windmill lay in a twisted form, almost straight 
to the south. All the rods and the bands were bent and twisted. 
The platform was broken and the wheel was broken. The vane 
was bent and twisted out of shape. The pump rod, which 
was of oak, about an inch and a quarter square was also broken. 
I heard of a number of windmills being broken by this storm. 
The first one that I remembered was at Mr. J. J. Hall’s, 
that was a Starr windmill, a wood wheel and a wood tower. 
It was 8 or 9g years old, but it was in good condition. 
The first 20 feet of the tower was constructed of 4 by 6 pine 
timber. The next 20 feet was constructed of 4 by 4. They were 
bolted together and spliced, bolted with half inch bolts; the 
timbers were square. They were braced by 2 by 6’s at the bottom 
and 1 by 6’s from there up. It was braced also by wooden bands, 
I don’t remember how far apart they were, about 9 feet at the 
bottom and they range different distances from that up. It was 
braced as mills of its character—wooden mills—are usually 
braced. The wheel was a wooden wheel. The wheel was so 
arranged so that it would stand edgewise to the wind when not 
in motion. I saw this wheel before the storm, I saw it after the 
storm. It was blown down after the storm and broken to pieces. 
Some of the posts were broken at the anchor posts where they 
were bolted on, and some were broken 8 or 12 feet high. The 
timbers were somewhat decayed in places. The decay was 
slight. The other timbers were new that I had put in a year or 
two before. This mill is a half a mile east and a half a mile 
south from Mr. Jordan’s. * * * JI remember a mill that 
belonged to Mr. Wheeler. It was about three miles east of 
Jordan’s. It was a United States wood wheel mill. It was about 
7 or 8 years old. The tower was 50 feet high and made of good 
substantial timbers 4 by 6 at the bottom and 4 by 4 at the top. 
It was well braced and banded and in good condition. It was 
destroyed by the storm. It was broken. Some of the corner 
posts were broken at the anchor posts and some higher; I did 
not particularly notice. They seemed to be good timbers. I do 
not remember any other particular mills that were blown down. 
I remember a mill belonging to Mr. Liddy—Martin Liddy. He 
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lived about two miles and a half from Jordan’s. His mill was the 
same kind of a mill as Mr. Jordan’s. It was damaged. The 
wheel and the vane were damaged. The mill was not blown 
down.” 

And another gave the following with reference to the storm: 
“All I could see was once in a while where the cattle went and 
I followed their tracks. I couldn’t see more than six feet. The 
air was filled with drifting fine snow, that thickened. It was so 
thick I could not see, and the wind was too fierce to turn around. 
I couldn’t turn around and stand straight and look north or 
northeast or northwest. I couldn’t do that, because the wind was 
so fierce. The only way I could possibly walk toward the wind 
was either to back up or walk sideways. Every little while I 
sat down on my haunches and held my hands this way to get my 
breath to recruit up a little. Finally I was in a certain pasture. 
I did not know just where, but I knew I was in a certain pasture. 
Whilst I was sitting down with my eyes to the south during a 
little gust, I thought I saw a dark spot. I went that way. It 
didn’t take me long to go with the wind, and I found my cattle 
right there in a bunch not over 20 feet square, huddled right up 
against a wire fence all facing, every one facing south and all 
huddled together. I made all the effort in the world to drive them 
back. I drove them some 50 or 60 rods following the line fence 
between myself and my brother’s due west. I could hold them 
there, understand, but they backed up and walked sideways, and 
I think it must have taken me half an hour to get them that 
distance. I drove my cattle by inches, backed them up. I! 
couldn’t do nothing with them, only get in front of them and hit 
them, either with the club I had or with the pinchers. I got them 
- by inches. They kept backing away from me with the storm, 
but I kept hitting them and kept them up to the fence. * * * 
I couldn’t find my cattle. I sat down, and while I was sitting 
there I says to myself, ‘Now, Mister, look out for No. 1.’ I got 
up and made a bee line for a fence that I supposed would lead 
straight to my house. In place of striking the fence as I sup- 
posed, I struck a fence that went in the opposite direction, but I 
clung to the wire fence. I have been in storms before, and all 
that saved me was my experience and by clinging to the wire 
fence. I followed and kept going along. I didn’t know one post 
of the fence, and I know them just as well as you know your A, 
B, C’s, but the night before it had rained and froze, and every- 
thing was encrusted with ice, and everything was the same color. 
I got to a gate, a wire gate which was open. I was just sure in 
my mind that that was the gate I was looking for within a few 
rods of my yard. In place of that, I was a hundred rods away 
by another field. I sat down every little while behind a fence 
post protecting myself from the fierce wind. I got up, and went 
on one side of the fence first, and then on the other in order to 
make headway. I went along and finally struck a public high- 
way. The only way I knew it was a public highway was because 
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we have got a phone line on the north side of the farm and also 
one on the east side of the farm at right angles. I knew I was 
near the public highway, but what public highway, whether the 
road running north and south or east and west, I didn’t know. 
Finally I found myself going up hill. I knew that I ought not 
be going up hill to go to my house. I turned around and went 
the other way. I would sit down awhile behind the phone poles 
and rest; I was about all in. While I was resting behind a pole, 
I happened to know a fence where the wind had shook the ice off 
and detected some boards that were painted red. Then I knew 
that the house was in two rods of it but couldn’t see the grove or 
the house. That was the first time I recognized where I was in 
three hours. When I come in I couldn’t speak or I couldn’t 
stand up. I have been in lots of what we call ‘old Iowa blizzards,’ 
lots of them since I have been living here, but I never experienced 
any difficulty in breathing save by an illustration: Some 14 to 
16 year ago there was a cyclone in this country that passed four 
or five miles north of us. Well, on that night we woke and our 
beds shook, and I went out of doors. There was not much wind 
at that time when I went out, but I thought there was something 
queer, I never experienced it before about my breathing. That 
is something like the difficulty I had in breathing this time. * * * 
I have lived in the country as I said since 1877. We often have 
blizzards in the winter, not so very often, but sometimes. I 
mean by a blizzard an ordinary gale of wind blowing in the 
winter when it is 10 or 12 below zero, and blowing hard so that 
it is hard to be out in, but I have been out in any of the blizzards, 
and I would not think of nothing of going a half a mile against 
a blizzard; I wouldn’t think nothing of that. Compared with 
these blizzards I would say that it was much worse. I never 
experienced a wind since I am living here to blow as hard or any 
where near as hard as it did the day of the 29th of January last.” 

There was much other testimony to the same effect and the 
trial court was entirely justified in finding that there was such 
a windstorm as came within the terms of the policy. Western Co. 
vs. Smith, 85 Fed. 405, 29 C. C. A. 223, 4o L. R. A. 653. 

2. Appellant says however, that the policy if so construed 
does not cover any loss or damage save that due directly to a 
windstorm such as direct physical injury to the stock as by 
throwing them to the ground, driving them against some obstacle 
or the hurling of some object against them. As we view it this 
is entirely too narrow a construction. It ignores a fundamental 
tenet for the construction of insurance policies to the effect that 
if a policy is so drawn as to require interpretation and be fairly 
susceptible to two different constructions, that one will be adopted 
which is most favorable to the insured. Thompson vs. Insurance 
Co., 136 U. S. 287, 10 Sup. Ct. ro19, 34 L. Ed. 408; Holmes vs. 
Insurance Co., 98 Fed. 240, 39 C. C. A. 45, 47 L. R. A. 308; 
Meyer vs. Insurance Co., 96 Iowa, 378, 65 N. W. 328, 59 Am. 
St. Rep. 374; Goodwin vs. Insurance Co., 97 lowa, 226, 66 N. W. 
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157, 32 L. R. A. 473, 59 Am. St. Rep. 411; Vorse vs. Insurance 
Co, 119 Iowa, 555, 93 N. W. 569, 60 L. R. A. 838, 97 Am. St. 
Rep. 330; Krell vs. Insurance Co., 127 Iowa, 748, 104 N. W. 364. 

3. Again it is contended that the storm was not the proximate 
cause of the loss or damage; that the injury to the cattle was 
due directly, if not solely, to the conditions of the temperature. 
It is a question of fact to be determined from the testimony and 
without setting it out it is sufficient to say that the trial court was 
justified in finding loss would not have happened but for the 
windstorm, and that this windstorm was the efficient cause of the 
damage. That other irresponsible causes may also have contrib- 
uted to the loss does not, of itself, relieve the defendant from 
responsibility. Gardner vs. Insurance Co., 110 Minn. 291, 125 
N. W. 264, 26 L. R. A. (N. S.) 1004; Russell vs. Insurance Co., 
100 Minn. 528, 111 N. W. 400, 10 L. R. A. (N. S.) 326; Miller 
vs. Insurance Co., 34 Iowa, 222; Queen Ins. Co. vs. Hudnut, 8 
Ind. App. 22, 35 N. E. 397; Casualty Co. vs. Lloyd, 165 Ind. 52, 
73 N. E. 824. 

The burden under the issues joined was upon defendant to 
show that the loss or damage was due to snow or hail, or if we 
treat the amendment to the by-laws as binding and applicable 
to the case, to the blowing of snow or hail. Jones vs. Associa- 
tion, 92 Iowa, 652, 61 N. W. 485; Payne vs. Association, 119 
Iowa, 342, 93 N. W. 361. This it failed to do, and as the trial 
court was justified in finding that the storm was an efficient and 
proximate cause of the damage there is nothing in defendant’s 
present contention. 

4. It is not necessary, perhaps, to decide the question of the 
validity of the amendment to the by-laws but the point, as it 
seems to us, has already been ruled by previous decisions of this 
court. Plaintiff’s agreement was to be governed by the articles 
of incorporation and rules in force when the policies were issued, 
or which might thereafter be made by the association. The 
amendment passed by the association was not of its articles or 
rules, but of its by-laws, and this amendment had the effect of 
introducing new terms and conditions into the original contract. 
The rule referred to in this clause giving power of amendment 
had reference undoubtedly to these matters relating to the inter- 
nal government of the society, and not to matters of contract be- 
tween the association and its members. Under the clause relied 
upon defendant had no power to change any contract rights 
without the assent of the members or policyholder. This question 
has recently been considered by us, and ruled adversely to appel- 
lant’s contention in Fort vs. Iowa Legion of Honor, 123 N. W. 
224. See, also, Farmers’ Ass’n vs. Slattery, 115 Iowa, 410, 88 N. 
W. 949; Ross vs. Brotherhood, 120 Iowa, 692, 95 N. W. 207; 
Sieverts vs. Association, 95 Iowa, 710, 64 N. W. 671; Field vs. 
Association, 117 Iowa, 185, 90 N. W. 717: Matthes vs. Associa- 
tion, 110 Iowa, 222, 81 N. W. 484. 

With these amended by-laws out of the case, the questions 

L—Vol. XL.—68. 
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presented are not difficult of solution. Taking the findings of 
fact of the trial court to be correct, as we must under the record 
before us, its conclusions of law on these facts were correct, and 
a judgment for plaintiff followed as a logical sequence. 

No error appears, and the judgment must be, and it is, 
affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The evidence presented leaves no doubt that the storm was a 
most violent windstorm within the policy. Unfortunately, whether it 
was accompanied by a large precipitation of snow, or whether the 
snow already on the ground was merely caught up by the wind, is not 
clear. If the latter was the case, under the original by-law the loss 
was plainly within the policy, although without the drifting of the 
snow it would not have happened. The drifting was the result of the 
storm. But if the loss was directly due to a sudden fall of snow in 
which the wind was a mere accompaniment, it apparently came within 
the exception of the policy. If, on the other hand, the snowfall would 
have been harmless except for the wind, it was a loss within the policy. 
Under the amended by-law, however, the blowing of snow or hail is 
specially excepted. In other words, injury resulting from a wind- 
storm through such blowing is not a ground of liability. 


SUPREME COURT OF TENNESSEE. 


AMERICAN SURETY CO. or NEw York 
vs. 
FOLK, INsurRANCE Com’R.* 


PRIVILEGE TAX—“INSURANCE COMPANY”—“CONTRACT OF 
INSURANCE.” 


Under Laws 1895, c. 160, § 2, and Laws 1899, c. 31, defining a “contract of 
insurance” as an agreement by which one party, for a consideration, 
promises to pay or to do some act of value to insured, on the destruc- 
tion or injury, loss or damage, of something in which the insured 
party has an insurable interest, a fidelity corporation is an “insurance 
company,” within Laws 1907, c. 541, § 6, imposing a privilege tax on 
insurance companies; and the fact that Laws 1875, c. 142, makes 
provision for fire, life, and marine insurance companies, and that Laws 
1895, cc. 113, 175, provide for the organization of surety companies, 
with power to become surety on specified bonds, do not make surety 
companies a distinct class, though the insurance act of 1895 was 
enacted prior to the adoption of chapter 175. 

(For other cases, see Insurance, Dec. Dig. § 7.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677; vol. 
4, pp. 3679-3681.) 


* Decision rendered, March 20, 1911. 135 S. W. Rep. 778. 
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Appeal from Chancery Court, Davidson County; John Allison, 
Chancellor. 

Suit by the American Surety Company of New York against 
Reau E. Folk, Treasurer and ex officio Insurance Commissioner, 


From a decree sustaining a demurrer to the bill, plaintiff appeals. 
Affirmed. 


Tuos. W. Buturt, Jerr. McCarn, and W. H. WILLIAM- 
son, for Appellant. 
Tue ATTORNEY GENERAL, for Appellee. 


SHIELDs, C. J. 

The question presented for determination in this case is 
whether the American Surety Company of New York, a corpora- 
tion created and organized under the laws of the state of New 
York, and doing business in this state, is liable for the privilege 
tax imposed by the general revenue law (chapter 541, § 6, Acts of 
1907) upon “fire and all other insurance corporations or com- 
panies of othe? states and foreign countries, except life insurance 
corporations or companies, of 24 per cent on gross premiums 
paid by or for policy holders residing in this state, or on property 
in this state.” 

Complainant’s first contention is that it is not an insurance 
corporation or company. 

This contention is not sound and cannot be sustained. The 
purposes for which the complainant was incorporated and the 
business which it is authorized to conduct, as set forth in its 
charter, are “guaranteeing the fidelity of persons holding places 
of public and private trust, the performance of contracts other 
than insurance policies, and executing or guaranteeing bonds and 
‘ undertakings required or permitted in all actions or proceedings 
or by law allowed.” The contracts here authorized to be made 
are contracts of insurance, and the making of them is an insur- 
ance business, as defined by the statutes of this state, and by the 
common law. 

The Tennessee insurance act, regulating the business of all 
insurance other than life and casualty insurance, defines a con- 
tract of insurance to be “an agreement by which one party, for 
a consideration, promises to pay money or its equivalent, or to do 
some act of value to the assured, upon the destruction or injury, 
loss or damage, of something in which the other party has an 
insurable interest.”” Chapter 160, § 2, Acts of 1895; chapter 31, 
Acts of 1899. 

The text-books upon the subject and the adjudged cases define 
insurance to be a contract by which one party, for an adequate 
consideration paid to him, undertakes to indemnify or guarantee 
the other against loss by certain specified risks—an agreement 
wherein one becomes surety to another that the latter shall not 
suffer loss or damage upon the happening of certain contingen- 
cies, upon specified terms. 1 May on Ins. §§ 1, 2; 1 Phillips on 
Ins. § 1; 11 Am. & Eng. Enc. of Law, p. 280; 22 Cyc. 1384. 
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Upon the precise question we have before us, Mr. Joyce in 
his work on Insurance (volume 1, § 12), says :— 

“Guaranty insurance is a contract whereby one, for a consid- 
eration, agrees to indemnify another against loss arising from 
the want of integrity, fidelity, or insolvency of employees and 
persons holding positions of trust, against insolvency of debtors, 
losses in trade, losses from nonpayment of notes and other 
evidences of indebtedness, or against other breaches of contract. 
It includes other forms of insurance, which are specifically 
classed as ‘fidelity guaranty,’ ‘credit guaranty,’ etc.” 

Mr, Frost says :—- 

“In view of all that has been said in this immediate connection, 
can it be affirmed that fidelity, commercial, and judicial bonds or 
policies, as issued by the so-called surety companies, constitute 
a contract of insurance within the strict legal signification of that 
term? The answer to the foregoing query must be unqualifiedly 
in the affirmative. That such policies are essentially insurance 
contracts has been settled by the overwhelming authority of a 
large number of courts of last resort, the decisions to the con- 
trary being few and far between.” Frost’s Law of Guaranty Ins. 
(2d Ed.) p. 11. 

Cooley’s Briefs on the Law of Insurance, pp. 4, 5, contains 
substantially the same statement in regard to the character and 
business of guaranty and surety companies. 

Cases which fully sustain these authors, among others, are: 
People vs. Rose, 174 Ill. 310, 51 N. E. 246, 44 L. R. A. 124; 
Shakman vs. U. S. Credit System Co., 92 Wis. 366, 66 N. W. 
528, 32 L. R. A. 383, 53 Am. St. Rep. 920; In re Hogan, 8 N. 
D. 301, 78 N. W. 1051, 45 L. R. A. 166, 73 Am. St. Rep. 759; 
Claflin et al. vs. U. S. Credit System Co., 165 Mass. 501, 43 N. 
E. 293, 52 Am. St. Rep. 528; Guarantee Co. vs. Mechanics’ Trust 
Co., 80 Fed. 772, 26 C. C. A. 146. 

Complainant’s second contention is that the General Assembly 
of Tennessee has recognized guaranty and surety companies as 
a class of corporations distinct from insurance corporations, and 
that they are not included in legislation confined to the latter 
class. 

It is said as evidence of this, the statute providing for the in- 
corporation of insurance companies, chapter 142, Acts of 1875, 
makes provision only for fire, life, and marine insurance com- 
panies. This is true; but this statute is a general act providing 
for the incorporation of companies for many purposes, the en- 
actment of which was made necessary by the provision of the 
Constitution adopted by this state in 1870, prohibiting the General 
Assembly from granting charters to private corporations by 
special acts. It has been amended from time to time so as to 
provide for corporations for purposes omitted in the original act, 
to answer the necessities and conveniences of commerce and 
business. Such an amendment was made by chapter 113, Acts 
of 1895, providing for the incorporation of guaranty and surety 
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companies. The reason why provision was not made for this 
class of insurance companies in the original act is doubtedless 
because this class of business was then unknown in this state. 
The Tennessee insurance act was passed after this amendment 
providing for guaranty and surety companies, and applied to 
them equally with all other insurance companies not therein 
excepted. 

It was held to apply to guaranty and surety companies, without 
controversy, in the case of First Nat. Bank vs. Fidelity Guaranty 
Co., 110 Tenn. 10-19, 75 S. W. 1076, 100 Am. St. Rep. 765. 

It is also said that this contention is supported by the fact that 
the General Assembly enacted, at the same session the Tennes- 
see insurance act was passed, a special act in regard to guaranty 
and surety companies. Chapter 175, Acts of 1895. This statute, 
which was enacted after the general law regulating the insurance 
business in this state, authorizes guaranty and surety companies 
to become surety upon bonds required to be executed in legal 
proceedings, or by public officials. Foreign guaranty and surety 
companies were doing business in this state in the way of guar- 
anteeing the fidelity of employees and the performance of con- 
tracts previous to this time and this act only authorized them to 
become surety upon public bonds. It is to no extent in conflict 
with the general law. 

We are therefore of the opinion that the complainant is an in- 
surance company, and, having been engaged in business in this 
state, it was subject to the tax paid, and now sued for, and there 
was no error in the decree of the chancellor in sustaining the 
demurrer to its bill. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The distinction between a contract of guarantee or of surety and 
an ordinary contract of insurance is that, while the former is of the 
nature of a voucher that representations made will prove true, in 
which the guarantor assumes to make good any loss or injury re- 
sulting from their proving false, the ordinary contract of insurance is 
based on the probability of some loss or injury occurring which it 
undertakes to make good. One assumes as a basis that no loss will 
occur, the other that it will. Both recognize the contingency of loss, 
and to that extent both are contracts of insurance. The same may be 
said of a warranty in a deed or the indorsement of a note. In fact 
few commercial contracts do not to a greater or less extent involve the 
element of insurance. 

Even the ordinary merchant includes in the selling price of his 
goods an insurance charge as a protection against bad debts. Uusually 
in the case of the guarantee, and notably in that of the surety, the 
liability is secondary in its character. The party primarily liable is 
the subject of the guarantee. In ordinary insurance the liability is 
generally primary, with no claim over against the cause of loss. 

Whether the business is to be regarded as one of insurance, apart 
from statutory definitions too, would seem to depend on whether the 
insurance feature is the dominant characteristic of the business. The 
discounting of commercial paper is the chief business of the ordinary 
bank, and the risk of loss is met in the discount charge. But the 
loaning of money, not the insurance against its loss, is the principal 
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business of the bank. In the same way, if the principal work of a 
surety company was that of watching the subjects of its guaranties 
for which its charges were made, and the payment of losses was a 
mere minor incident in the nature of a penalty for failure, it could 
hardly be claimed to be an insurance company. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


S1xtH CIRCUIT. 


TRAVELERS’ INS. CO. 
vs. 


GREAT LAKES ENGINEERING WORKS CO. (No. 2,065.)* 


SUBROGATION OF INSURER—EMPLOYER’S LIABILITY INSUR- 
ANCE. 

In fire and marine insurance, the rule is well settled that the insurer, on 
paying to the assured the amount of a loss on the property insured, 
is subrogated in a corresponding amount to the assured’s right of 
action against any other person responsible for the loss, and such 
doctrine of subrogation is equally applicable to cases of employer's 
liability insurance, in which the insurer’s contract is also one of 
indemnity. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1516; Dec. Dig. § 606.) 


(Subrogation of insurer under assignment of rights of insured, see note 
to The Livingstone, 65 C. C. A. 15.) 


SUBROGATION OF INSURER—EMPLOYER’S LIABILITY INSUR- 
ANCE. 

While the defendant was engaged in installing a refrigerating plant, 
including an engine, in a brewery, a cylinder head of the engine blew 
out, and one employee of the brewing company was killed and another 
injured. Actions were brought against the brewing company by the 
injured employee and on behalf of the next of kin of the deceased 
employee under the Ohio statute, and damages were paid by plaintiff, 
which had issued to the company an employer's liability policy covering 
such losses and containing a provision that, in case of payment of a 
loss thereunder, plaintiff should be subrogated to the extent of such 
payment to all rights of recovery for such loss by the assured against 
persons, corporations, or estates. Held that, assuming that the brewing 
company was not itself negligent, but that its liability for the injury 
and death of its employees arose from its responsibility for the 
negligence of defendant in installing a defective and dangerous machine 
on its premises, it had a right of action to recover over against 
defendant, to which right plaintiff succeeded by subrogation, and 
that such right of action was not affected by the fact that the brewing 
company’s liability in one case was statutory and to certain persons 
only. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1516; Dec. Dig. § 606.) 
* Decision rendered, Jan. 3, 1911. 184 Fed. Rep. 426. 
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SUBROGATION OF INSURER—RIGHT OF ACTION AGAINST 
ieee. PERSON—PAYMENT OF CLAIM BEFORE JUDG- 


In an action by an employer’s liability insurer, which has paid a loss 
incurred by the assured through the death of an employee, to recover 
in right of subrogation from a third person whose negligence caused 
such death, it is not essential to the right of recovery that a judgment 
should have been recovered against the assured before the claim was 
paid, since the only effect of such a judgment would be by way of 
evidence establishing liability. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1516; Dec. Dig. § 606.) 


In error to the Circuit Court of the United States for the 
Southern District of Ohio. 

Action at law by the Travelers’ Insurance Company against 
the Great Lakes Engineering Works Company. Judgment for 
defendant, and plaintiff brings error. Reversed. 


Before Warrington and Knappen, Circuit Judges, and Deni- 
son, District Judge. 


Ropertson & BuCHWALTER (C. D. Robertson, of counsel), 
for Plaintiff in Error. 

Louis J. DoLLe and JAMEs B. O’DoNNELL, for Defendant in 
Error. 


KNapPEn, C. J. 
The writ of error in this case is brought to review the judgment 


of the Circuit Court sustaining a demurrer to plaintiff’s petition 
and dismissing the same. The petition alleges, in substance, that 
through the negligence of the defendant engineering company 
with respect to the construction and installation of a refrigerating 
machine and steam engine, which it was engaged in manufac- 
turing, furnishing, and installing in the place of business of the 
Herancourt Brewing Company, and while the engine was being 
operated by the permission and direction of the engineering 
company, the cylinder head of the engine blew out, “causing the 
almost instant death of Joseph Leinhart an oiler in the employ 
of the Herancourt Brewing Company, and wounding and ser- 
iously injuring Edward Wund another employee of said brewing 
company, while said employees were in the discharge of their 
duty,” and without negligence or fault on their part; that the 
brewing company “had no knowledge of, and in the exercise of 
ordinary care had no means of knowledge of, said defects, 
negligent construction and assembling of said engine, or of the 
careless and negligent manner in which it was installed ;” that 
by reason of said injuries, due to the negligence or fault of the 
engineering company, the brewing company became liable to the 
injured parties and their legal representatives by way of dam- 
ages as compensation for such injuries; that the brewing com- 
pany was at the time indemnified, under plaintiff’s policy of em- 
ployer’s liability insurance, “against loss by reason of liability im- 
posed by law upon it for damages on account of bodily injuries, 
including death resulting therefrom, accidentally suffered by 
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reason of the operation of its business, by any person employed 
by it at its place of business,” the policy containing a provision 
that plaintiff “shall be subrogated in case of payment of loss 
under this policy to the extent of such payment to all rights of 
recovery for such loss by the assured, against persons, corpora- 
tions or estates ;” that plaintiff, in compliance with its insurance 
contract, “as it was in duty bound,” “was required, and did at 
great expense, appear for, defend, and settle the suit of Margaret 
Leinhart, administratrix,” against the brewing company on ac- 
count of damages for such alleged wrongful death, “having to 
pay in satisfaction thereof the sum of $2,750 and court costs in 
the sum of $15; and having to pay in satisfaction of the claim of 
Edward Wund, a minor, the sum of $75 and court costs, in the 
sum of $15.” The petition prayed judgment for these amounts, 
as well as for attorney’s fees “ in the litigation and settlement of 
said claims.” and for the time and services of plaintiff’s officers 
and employees “in connection with and given to the said litiga- 
tion and adjustment of said claims.” 

The ground of demurrer to the petition generally, as well as 
specially to so much of it as seeks recovery on account of the 
Leinhart claim was that it failed to state facts sufficient to con- 
stitute a cause of action; it being also assigned that the cause of 
action is below the jurisdictional amount, this objection being 
directed to the fact that the claimed recovery aside from the 
Leinhart claim did not amount to $2,000. The court below held 
that the brewing company could have no right of action against 
the engineering company for damages which it had to pay growing 
out of the wrongful death of Leinhart, for the reason that only 
the administratrix of the deceased could have recovered against 
either or both wrongdoers, and, as the insurance company could 
recover against the engineering company only in the right of the 
brewing company, the action could not be sustained. 

It is over the correctness of this ruling that the important 
question arises. 

Before proceeding, however, to its discussion, reference must 
be made to certain objections urged against the sufficiency of the 
petition in other respects, but not passed upon by the court below. 
It must be admitted that if the petition were to be tested by the 
rules applicable to common-law pleadings, which require that 
they be construed most strongly against the pleader, it would be 
subject to some, at least, of the criticism made against it. The 
Ohio statute, however (Rev. St. 1908, § 5096), provides that :— 

“The allegations of a pleading shall be liberally construed, with 
a view to substantial justice between the parties.” 

And under this statute it has been held that the rule of the 
common law above referred to has been abrogated (Hall vs. 
Plaine, 14 Ohio St. 417, 422; Crooks vs. Finney, 39 Ohio St. 57, 
58) ; and that pleadings under the present system must be fairly 
and reasonably, not strictly, construed (McCurdy vs. Baughman, 
43 Ohio St. 78, 1 N. E. 93.) By section 5088 provision is made 
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for requiring pleadings to be made more definite and certain by 
amendment, and it has been held that defects of allegation which 
do not amount to such an absolute omission of facts as to con- 
stitute no ground of action or defense must be taken advantage 
of or objected to by motion. Trustees, etc., vs. Odlin, 8 Ohio 
St. 203, 296. We think that under this liberal rule the petition 
may, for the purposes of demurrer, fairly be construed as in- 
tended to charge that the accident occurred through the negli- 
gence of the engineering company; that as between it and the 
brewing company the latter was not negligent; that the brewing 
company, however, became legally liable through its relations 
with the engineering company, which are not definitely alleged to 
be those of an independent contractor; that the injuries in ques- 
tion were accidentally suffered by reason of the operation (within 
the meaning of the indemnity contract) of the brewing company’s 
business by persons employed by it thereat; that the brewing 
company, as between it and the injured employees or their rep- 
resentatives. was bound to make the payments here sued for, the 
plaintiff, as between it and the brewing company, being liable 
thereto. 

It is to be remarked, in passing, that the question whether the 
relation of the engineering company toward the brewing company 
was or was not in fact that of independent contractor is, of 
course, open for determination upon the evidence as it shall ap- 
pear upon the trial. 

We are thus brought to the question whether the insurer, by 
reason of a contract of indemnity against employer’s liability, 
such as exists here, can maintain an action against a third party 
whose negligence has caused liability to the insured employer for 
injuries resulting in the death of its employee. 

The rule is well settled, in fire insurance as well as in marine 
insurance, that the insurer, upon paying to the assured the 
amount of a loss on the property insured, is subrogated in a 
corresponding amount to the assured’s right of action against 
any other person responsible for the loss; this right of the in- 
surer against such other person not resting upon any relation of 
contract or of privity between them, but arising out of the nature 
of the contract of insurance as a contract of indemnity derived 
from the assured alone and enforceable in his right only Hall vs. 
Railroad Cos., 13 Wall. 367, 20 L. Ed. 594; Mobile & M. Ry. 
Co. vs. Jurey, 111 U. S. 584, 4 Sup. Ct. 566 28 L. E. D. 527; 
Pheenix Ins. Co. vs. Erie Transp. Co., 117 U. S. 312, 320, 6 Sup. 
Ct. 1176, 29 L. Ed. 873; Liverpool, etc., Steam Co. vs. Phoenix 
Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; St. Louis, 
etc., Ry. Co. vs. Commercial Union Ins. Co., 139 U. S. 233, 235, 
11 Sup. Ct. 554, 35 L. Ed. 154; Cooley’s Briefs on the Law of 
Insurance, vol. 4, p. 3893; Newcomb vs. Ins. Co., 22 Ohio St. 
382, 387, 10 Am. Rep. 746. In United States Casualty Co. vs. 
Bagley, 129 Mich. 70, 87 N. W. 1044, 55 L. R. A. 616, 95 Am. 
St. Rep. 424, the plaintiff, which had paid a damages resulting 
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to the tenant by an accidental discharge or leakage of water from 
an automatic fire extinguishing apparatus, was permitted to re- 
cover against the landlord, as the one liable to the tenant therefor. 

But it is insisted by defendant that the brewing company could 
have no right of action against the engineering company for 
causing the death of Leinhart for the reason that there is no 
common-law right of action for causing the death of a human 
being, the right of action being purely statutory—in Ohio the 
action being required to be brought in the name of the personal 
representative of the deceased and for the exclusive benefit of the 
wife, husband, children, parents, or next of kin of the deceased 
(Rev. St. Ohio 1908, §§ 6134, 6135)— and that the injury to the 
insurance company from the death of Leinhart is thus too in- 
direct and remote to give a right of action to the insurance com- 
pany. The cases of Insurance Co. vs. Brame, 95 U. S. 754, 24 
L. Ed. 580, and Connecticut Mut. Life Ins. Co. vs. N. Y. & N. H. 
Ry. Co., 25 Conn. 265, 65 Am. Dec. 571, are among the most 
important of the cases relied upon in support of this proposition. 
It was upon the former of these cases that the learned district 
judge rested his denial of plaintiff’s right to relief. In our 
opinion, none of these cases cited support the proposition referred 
to. In the Brame Case the insurance company sought to recover 
against Brame for the wrongful killing of one McLemore, on 
whose life the plaintiff had issued a policy of insurance which it 
was thereby compelled to pay. It was held that as there was at 
common-law no right of action against Brame for the killing of 
McLemore, and as the statute creating the right of action gave 
it only in favor of the minor children or widow, or other relatives 
of the deceased, the fact that the killing of McLemore “happened 
to injure the plaintiff was an incidental circumstance, a remote 
and indirect result, not necessarily or legitimately resulting from 
the act of killing,” and so gave the insurance company no right 
of action. The question of subrogation was not referred to, as 
the insurance contract there involved was not one of indemnity 
to those injured by the death, but was a wagering contract. 
The principle of subrogation could have no application to that 
case, because rights thereunder must have been asserted in the 
name of the insured, and whatever right of action he may have 
had abated with his death. In the New York & New Haven 
Railroad Case the insurance company sought to recover damages 
for the negligent killing of Dr. Beach, whose life was insured by 
plaintiff's policy, which it was thereby compelled to pay, and the 
denial of relief was put upon substantially the same ground as in 
the Brame Case. In this case, likewise, the doctrine of subrogation 
was not involved. On the contrary the court distinguished the 
case before it from one involving the right of subrogation in this 
language :— 

“The cases in which insurers have been permitted to recover 
against the authors of their losses are not in contravention of 
this principle. They have recovered, not by color of their own 
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legal right, but under a general doctrine of equity jurisprudence, 
commonly known as the doctrine of subrogation, applicable to 
all cases wherein a party who has indemnified another in pur- 
suance of his obligation so to do succeeds, and is entitled to the 
cession of all means of redress held by the party indemnified 
against the party who has occasioned the loss.” 

The case before us is readily distinguished from both the cases 
we have referred to. It is a general rule of law that a principal 
or employer is civilly responsible for wrongs committed by his 
agent or servant while acting within the scope of the employment 
of the agent or servant. 1 Thompson on Negligence, §§ 518, 
520, 526. The rule of law is likewise general that where a 
principal or employer is not in fault, but has nevertheless been 
compelled to pay damages to a third person for the negligence of 
his agent or employee, he may maintain an action over against 
such servant or employee to recover what he has been compelled 
to pay. Story on Agency (9th Ed.) § 217; 4 Thompson on Neg- 
ligence, § 3870. The brewing company thus had, by virtue of its 
alleged relations with the engineering company, a right of action 
over against the latter for negligence on its part which caused 
legal damage to the brewing company. The injury to the brew- 
ing company resulting from that negligence was direct and 
immediate. 

With respect to injuries not causing death, as in the case of 
Wund, we apprehend this proposition would not be questioned. 
With respect to the damage resulting from Leinhart’s death, the 
fact that Leinhart had no right of action is immaterial. There 
is no attempt to recover here in any right of his. The ground of 
the recovery sought is that the engineering company failed in its 
primary and positive duty toward the brewing company, whereby 
the latter company sustained a loss. It can make no difference 
with its right of action over that the original recovery against 
it belonged to one person rather than another; to the widow and 
children rather than to the representative of Leinhart’s estate. 
Under the allegations of the petition, the negligence of the engin- 
eering company was the direct and sole cause of Leinhart’s death, 
and thus of the damage suffered by the brewing company. The 
injury to the insurance company was thus not indirect or remote, 
but was direct and immediate, because it stands in the shoes of the 
brewing company. We know of no reason, either upon principle 
or authority, why the doctrine of subrogation, which has been 
expressly held applicable to indemnity by way of fire and marine 
insurance, and by at least necessary implication in the case of 
casualty insurance, should not be held to extend to employer’s 
liability indemnity. State vs. A®tna Life Ins. Co., 69 Ohio St. 
317, 69 N. E. 608, is cited by defendant to the proposition that 
employer’s liability insurance is really accident insurance, and so 
should be classed with ordinary life and accident policies as not 
being indemnity insurance. The case is not authority for that 
proposition. The fact that the original right of action against the 
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brewing company was statutory is certainly immaterial. For 
one example, out of many: In Hart vs. Western Railway Cor- 
poration, 13 Metc. ( Mass.) 99, 46 Am. Dec. 719, the insurance 
company was held entitled to recovery on account of a fire loss 
which it had paid and for which the railroad company was made 
liable by statute. 

But it is contended that this right of subrogation, if it exists, 
can, in a court of law, be enforced only in the name of the in- 
sured. In several cases (including Phoenix Ins. Co. vs. Erie 
Transp. Co., 117 U. S. 321, 6 Sup. Ct. 1176, 29 L. Ed. 873, and 
Connecticut Mutual Life Ins. Co. vs. N. Y. & N. H. Ry. Co., 25 
Conn. at page 277, 65 Am. Dec. 571) it is said that the insurer 
may enforce his right of subrogation in equity or in admirality 
in his own name, but that in the courts of common law the right 
can be enforced only in the name of the insured. In St. Louis, 
etc., Ry. Co. vs. Commercial Union Ins. Co., 139 U.S. at page 
235, 11 Sup. Ct. at page 557, 35 L. Ed. 154, it was said (speaking 
of the right of subrogation) :— 

“By the strict rules of the common law, it must be asserted in 
the name of the assured; in a court of equity or of admirality, 
or under some state codes, it may be asserted by the insurer in 
his own name.” 

See, also, Norwich Union Fire Ins. Co. vs. Standard Oil Co., 
59 Fed. 984, 987, 8 C. C. A. 433; Insurance Co. vs. Strong, 18 
o. 0. :C..o0e. 

Turning to the statutes of Ohio (Rev. St. 1908, § 4993), we 
find that ‘‘an action must be prosecuted in the name of the real 
party in interest,” with certain exceptions not applicable here. 
In several cases statutes similar to that in Ohio have been ex- 
pressly held to give the right of action at law in the name of the 
assured (Marine Ins. Co. vs. St. Louis, ete., Ry. Co. [C. C.; 
Caldwell, D. J.] 41 Fed. 643, 645; Norwich, etc., Ins. Co. vs. 
Standard Oil Co., 59 Fed. 984, 987, 8 C. C. A. 433; Swarthout 
vs. C. & N. Ry. Co., 49 Wis. 625, 6 N. W. 314; Connecticut Fire 
Ins. Co. vs. Erie R. R. Co., 73 N. Y. 399, 405, 29 Am. Rep. 171), 
although the rule would be different when the insurer had paid 
a part only of the loss, for in such case the principle forbidding 
the splitting of an action would forbid a suit by the insurer for a 
part only of the loss claimed. Norwich Ins. Co. vs. Standard Oil 
Co., supra; Continental Ins. Co. vs. Loud, 93 Mich. 139, 53 N. 
W. 394, 32 Am. St. Rep. 494. In United States Casualty Co. vs. 
Bagley, supra, the recovery was in the name of the insurer. We 
find nothing in Hall vs. Railroad Co., 13 Wall. 372, 20 L. Ed. 
495, or in Memphis, etc., R. R. Co. vs. Dow, 120 U. S. 301, 302, 
7 Sup. Ct. 482, 30 L. Ed. 595, opposed to the conclusion that 
under the statutes of Ohio the action for subrogation is properly 
maintainable by the insurer who has paid the entire loss. 

It is further urged against plaintiff's right of recovery that the 
petition does not show that judgment was actually taken against 
the brewing company ; the implication being that the liability was 
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settled without judgment. We see no merit in this contention. 
Assuming that no recovery could be had in advance of actual 
payment of the liability, the only effect of a judgment would be 
by way of evidence establishing liability. If the insurance com- 
pany saw fit to pay the claimed liability without judgment, and 
without warning in the engineering company, so as to bind it 
by that judgment, the burden rests upon it of establishing in this 
suit, by proof, not only that Leinhart’s death occurred through 
the negligence of the engineering company, but also the extent 
of the damages recoverable by his relatives on account of that 
death. 

It follows, from the views we have expressed, that the court 
below erred in sustaining the demurrer. 

The judgment is, accordingly, reversed, with direction to take 
such further proceedings in the case as are not inconsistent with 
this opinion. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The erroneous ground on which the demurrer was sustained by 
the court below is obvious. The insured was compelled to suffer 
pecuniary loss by reason of its relations as an employer. The insur- 
ance was against this pecuniary loss, no matter what the circum- 
stances under which it arose. Having paid this damage, the insurer, 
under well established principles, was subrogated to whatever claim 
the insured might have against an alleged wrongdoer. This latter 
claim in turn depended on the question whether the engineering com- 
pany by its wrongful action or negligence was responsible for the loss 
suffered by the insured. This was the real point at issue in the 
present case. The most important question, which is but briefly re- 
ferred to by the court, seems to be whether, having voluntarily set- 
tled the case before judgment was obtained and without the acquies- 
cence of the engineering company, the latter can be compelled to 
legally respond to a loss thus voluntarily admitted? In order for 
this it would seem necessary to at least prove in the present case that 
a legal liability for the amount paid actually existed and that its set- 
tlement was justified by the facts. It does not clearly appear what 
were the relations between the engineering company and the other 
at the time of the accident. Apparently the engine had not yet been 
accepted, but was being run at the risk of the engineering company 
with its consent, a matter which may directly bear on the question of 
liability. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourTH DEPARTMENT 


LAKE VIEW BREWING CO. 
VS. 


COMMERCE INS. CO. or ALBAny.* 


CONTRACTS—REFORMATION. 


The rules as to the reformation of written instruments apply to an insur- 
ance policy in the same manner as to other contracts. 


(For other cases,see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


CONTRACT—RIGHT TO REFORMATION. 


While the legal title of property on which plaintiff held a second mortgage 
was in L., several policies were issued to L., the loss payable to the 
first mortgagee first, and then to plaintiff. Afterwards plaintiff pur- 
chased the property on foreclosure, and directed an insurance agent 
“to put another $1,000 on the L. property,” and the policy sued on was 
issued by defendant at the agent’s request in the same form as 
the former policies which ran to L., and the agent, who had not 
been informed of the change of ownership, delivered the policy to 
plaintiff, by whom it was retained. The insurance company’s entry 
showed that the mortgagee clause had been erased in the policy 
sued on, but the reason for the erasure did not appear. Held, that 
plaintiff was not entitled to have the policy reformed so as to make 
the loss payable to it as owner; the form in which the policy was 
made out having resulted from its negligent omission, and not from 
any mutual mistake. 


(For other cases,see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 
Williams, J., dissenting. 


Appeal from Equity Term, Erie County. 

Suit by the Lake View Brewing Company against the Com- 
merce Insurance Company of Albany, N. Y. From a judgment for 
plaintiff, defendant appeals. Reversed, and new trial ordered. 


Argued before McLennan, P. J., and Spring, Williams, Kruse, 
and Robson, JJ. 


VERNON COLE (Shire & Jellinek), for Appellant. 

Francis E. Bacor (Brendel, Standart & Bagot), for Respond- 
ent. 

SPRING, J. 

This action is in equity to reform a policy of insurance issued 
by the defendant to A. M. Lorenz on the 25th of November, 1907, 
and to recover upon the policy when reformed. 

In the spring of 1906 Lorenz owned and occupied the premises 
insured, which consisted of a saloon and dwelling house in the 


* Decision rendered, March 8, 1911. 128 N. Y. Supp. 337. 
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village of Depew, county of Erie, and they were subject to a mort- 
gage held by one Wertheimer. While Lorenz was the owner, the 
plaintiff, a brewing corporation of the city of Buffalo, loaned to 
him the sum of $1,500, and again $300, which money was ex- 
pended by him in the erection of a building on the premises. As 
security for these loans, Lorenz executed and delivered to the 
plaintiff two bonds secured by two mortgages on the property, one 
of $1,500 and one of $300. On the 9th of May, 1906, a policy of 
insurance for the sum of $1,500 was issued to Lorenz on the 
building, “loss, if any, payable to Clara Wertheimer first, and 
Lake View Brewing Company, second.” This policy expired May 

, 1907. 

The Wertheimer mortgage was foreclosed, and at the fore- 
closure sale the plaintiff purchased the property, obtaining a ref- 
eree’s deed April 3, and went into possession and made im- 
provements thereon. On the 9th day of May, 1907, the president 
of the plaintiff applied to an insurance broker named Trapp to 
secure the renewal of the policy expiring on that day, which he did 
from the company which first issued it, and to A. M. Lorenz, the 
same as the first policy. A year later there was a like renewal in 
precisely the same form, and each policy was delivered to Mr. 
Trapp and by him to the plaintiff. 

On the 25th of November, 1907, the president of the plaintiff, 
over the telephone, requested Mr. Trapp, the insurance broker, 
“to put another thousand dollars on the Lorenz property.” In 
response to this direction Trapp communicated over the telephone 
with an agent of the Union Fire Insurance Company, which was 
also an agent of the defendant, and the policy in suit was issued, 
conforming in form to those theretofore issued. This policy was 
delivered to Mr. Trapp, who examined the same and delivered it 
to the plaintiff, by whom it was retained, and without examination, 
until after the building was wholly destroyed by fire June 21, 1908. 
None of the policies referred to is in the record. The entries of 
the Union Fire Insurance Company show that the mortgage clause 
in the policy issued by it after the plaintiff became vested with 
the title was erased, and also in the renewal of the same; but the 
reason for these erasures does not appear. 

The secretary of the company issuing these policies testified on 
this subject as follows :— 

“T have no personal knowledge whether it was erased prior to 
the delivery of the policy or not, but I should say it was erased by 
some of the employees of the office. This striking out of that 
clause indicates in this instance that either there was an error 
made in the writing of the policy, or else the policy was returned 
to have the clause taken off.” 

The same clause was attached to the contract in suit and then 
erased, as the records of the company disclose. 

Trapp was the agent of the plaintiff, and not of the defendant. 
The president of the plaintiff was in the habit of advising Trapp 
when he wished insurance issued on any of the property of the 
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plaintiff specifying the amount desired, but not mentioning the 
company where the insurance was to be procured. That matter 
was left to the discretion of Trapp. The latter did not know at 
the time any of these policies were issued that the plaintiff was 
the owner of this property. He assumed that the title was still 
in Lorenz, and when he applied for the policy in suit he simply 
asked for an additional $1,000 insurance on the Lorenz property. 
The first policy issued at the instance of the plaintiff on this 
property was correctly issued to Lorenz and the loss payable to 
plaintiff as mortgagee. The subsequent policies were in the same 
form. The premium was paid by ‘Trapp, and he rendered a state- 
ment therefor to plaintiff, and there was no communication be- 
tween the plaintiff and the defendant, except through Trapp, and 
the only knowledge the agent had as to the ownership of the 
property, or of any of the facts pertaining to it, aside from that 
contained in the simple direction of Trapp, was the records of the 
Union Fire Insurance Company which were kept in the office of 
the defendant. These facts are undisputed and are found by the 
court either in the original findings or at the request of the defend- 
ant. 

I think the plaintiff was not entitled to a reformation of the 
contract. When the defendant was apprised that the policy on the 
Lorenz property, which had been the designation several times, 
applied to it and the ownership of Lorenz recognized in previous 
policies, the defendant was justified in assuming, in the absence 
of any other explanation or suggestion of change in ownership, 
that Lorenz was still the owner. The applicant for insurance 
possesses the knowledge of the title and of the other facts es- 
sential to give validity to the contract of insurance, and the re- 
sponsibility of imparting that information to the other party to 
the contract is primarily with him. 

There was no fraud and no mutual mistake. An insurance con- 
tract is no different from any other when the rules of law govern- 
ing in the reformation of written agreements are to be applied 
to it. The rule is elementary that, before the court will reform a 
written contract, the proof must convincingly establish that there 
has been a mutual mistake, or a mistake by one party and fraud or 
deception by the other party. Bartholomew vs. Merc. Ins. Co., 
34 Hun, 263, affirmed 107 N. Y. 623, 13 N. E. 939; Mead et al. vs. 
Westchester F. Ins. Co., 64 N. Y. 453; Curtis vs. Albee, 167 N. Y. 
360, 364, 60 N. E. 660; Christopher St. R. R. Co. vs. Twenty- 
Third St. R. R. Co., 149 N. Y. 51, 58, 43 N. E. 538. 

In the case first cited, the plaintiff applied to an agent of the 
defendant for insurance upon a stock of goods owned by him. 
The policy was issued to John H. Miller on the assumption that 
he was the owner of the property, and the loss was made payable 
to him “as his interest in equity may appear.” A loss occurred, 
and the plaintiff sued to reform the policy and recover the loss 
sustained. He testified he told the agent the policy was to be 
issued to him and loss payable to Miller to secure him on a loan. 
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On the vital questions the agent contradicted the plaintiff, who 
recovered ; but a new trial was granted by the General Term. In 
discussing the principle to be applied in reforming a contract, the 
court used this language at page 265 of 34 Hun :— 

“And a fundamental rule in respect to this doctrine is that the 
evidence to show that a mistake had been made must be unques- 
tionable (1 Story, Eq. § 157); ‘irrefragable,’ as said by Lord 
Thurlow, in Lady Shelburne vs. Inchiquin, 1 Bro. C. C., 338; so 
clear and convincing as to leave no room for doubt; * * * 
proved as much to the satisfaction of the court as if admitted.” 

And Judge Rapallo, writing for the reversal of a judgment 
reforming an insurance contract, thus succintly stated the rule in 
Mead et al. vs. Westchester Fire Insurance Co., 64 N. Y. at page 
455 -— 

“The power of courts of equity to reform written instruments 
is one in the exercise of which great caution should be observed. 
To justify the court in changing the language of the instrument 
sought to be reformed (except in case of fraud), it must be 
established that both parties agreed to something different from 
what is expressed in the writing, and the proof upon this point 
should be so clear and convincing as to leave no room for doubt. 
Losing sight of these cardinal principles, in the administration of 
this peculiar remedy, would lead to the assumption of a power 
which no court possesses, of making an agreement between parties 
to which they have not both assented.” 

The company becoming a party to a contract of insurance is 
entitled to know whose property it indemnifies against loss by fire. 
It may wish to reject the application because the reputation of the 
owner materially adds to the hazard assumed, or some other 
reason may induce it to decline to enter into the agreement. The 
policies previously issued upon the application of Trapp had 
been retained without objection, and the defendant was justified in 
following the form of these policies. There was no suggestion 
that the plaintiff was the owner of the property. Even its own 
agent who attended to its insurance business to a considerable 
extent was not informed that the plaintiff’s interest as mortgagee 
had been merged in the fee title. Nor does the excuse of not 
reading the policy obtain in this instance. Trapp, the representa- 
tive of the plaintiff, especially qualified by his business to pass 
upon the form and acceptability of a contract of this kind, ex- 
amined the policy before delivering it to his principal, and it was 
satisfactory to him. A succession of careless omissions on the 
part of the officers of the plaintiff is responsible for the unfor- 
tunate condition presented. It held in its possession several 
policies issued to Lorenz after he ceased to have any interest in 
the property. It failed to inform its own agent that it owned the 
property, and although it was prompt to secure a renewal of the 
policy after it became the owner, in the direction to him to obtain 
the insurance referred to the property as that of Lorenz without 
any intimation that he was not the owner and it the mortgagee. 

L—vol. XL.—69. 
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Its officers did not read any of the policies, but relied upon Trapp 
to ascertain that they were satisfactory and without giving him 
the information necessary to make the examination effective. The 
erasures in the policies are not explained. Whether they appear 
in the contracts delivered to the plaintiff, the record does not 
disclose. Probably not, for they would have attracted the atten- 
tion of Trapp, we may assume. Oral proof on the part of the 
plaintiff might have been pertinent in explanation of these 
erasures. The mere fact that they appear in the entries of the in- 
surance companies sheds no light on the ownership of the prop- 
erty. 

The judgment should be reversed. 

Judgment reversed, and a new trial ordered upon the law and 
facts, with costs to appellant to abide event. All concur, except 
Williams, J., who dissents. 





Southern Mut. Aid Assn et al. vs. Blount et al. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


SOUTHERN MUT. AID ASS’N Et AL. 
US. 


BLOUNT et AL.* 


CONSOLIDATION OF COMPANIES — RIGHTS OF STOCK- 
HOLDERS. 


Where the business and property of an insurance company were taken 
possession of by another insurance company and individuals, who 
so dealt therewith that it would be impossible to have the business of 
the former company restored or its present value ascertained, ascertain- 
ing the value of preferred stock of the former company owned by 
dissenting stockholders at the date the business and property of the 
company were so appropriated, and decreeing against the parties who 
had appropriated such business and property the amount thereof, 
properly settled the equities of the parties. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


CONSOLIDATION OF COMPANIES — RIGHTS OF STOCK- 
HOLDERS—DELAY. 


A delay of less than three years after the original agreement for the 
transfer by an insurance company of its insurance business and 
property to another insurance company and individuals and of about 
six months after a substituted agreement, by a dissatisfied stockholder 
suing to subject the assets of the two companies to the redemption of 
his stock, does not amount to laches defeating his suit. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


Appeal from Law and Chancery Court of City of Norfolk. 

Suit by D. P. Blount against the Southern Mutual Aid Asso- 
ciation and others, in which defendants filed an answer and cross- 
bill, and in which third persons became parties by petition and 
asked for the same relief as complainant asked for. From a 
decree for complainant and third persons, defendants appeal. 
Affirmed. 

Prior to and in the month of April, 1905, the United States 
Mutual Savings & Insurance Company, a corporation chartered 
under the laws of this state, and the Southern Mutual Aid Asso- 
ciation, a corporation chartered under the laws of the state of 
Alabama, were doing business in this state. On the 5th day of 
that month the following agreement was entered into by those 
companies and their respective managers :— 

“(1) The said C. P. Orr agrees to pay the sum of four thou- 
sand dollars ($4,000.00) for a one-half (14) interest in the stock 
and business of the United States Savings and Insurance Com- 
pany, two thousand ($2,000.00) dollars cash, one thousand ($1,- 
000) dollars in six (6) months, and one thousand ($1,000.00) in 


* Decision rendered, Mar. 9, 1911. 70 S. E. Rep. 487. 
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twelve months from date, said deferred payments to be evidenced 
by the negotiable promissory notes of said C. P. Orr, bearing 
date six (6) per cent per annum. 

(2) The affairs of the United States Mutual Savings and in- 
surance company are to be settled up to date of purchase and a 
one-half (142) ownership transferred to the said C. P. Orr, free 
and clear from all debt or liabilities of the company, excepting the 
sum of five hundred ($500) dollars, being a balance due to the 
National Bank of Commerce, and also excepting the acquirement 
of thirty-six hundred ($3,600) dollars of the preferred stock of 
the United States Mutual Savings and Insurance Company’ which 
was issued to J. S. De Shazor, and has been by him transferred to 
other hands, which said thirty-six hundred ($3,600) dollars of 
preferred stock was issued in part payment of the lots bought at 
Providence Church, Norfolk county, Virginia; the said sum of 
five hundred ($500.00) dollars to said bank and the said purchase 
price of thirty-six hundred ($3,600) dollars for said preferred 
stock to be borne jointly by said C. P. Orr and the said I. S. D. 
Sauls. 

(3) The insurance business of the United States Mutual 
Savings and Insurance Company is to be immediately, or as soon 
as practicable, transferred to the Southern Mutual Aid Associa- 
tion in such manner and by such means as the said C. P. Orr and 
I. S. D. Sauls may deem best calculated to accomplish said result, 
and when said business is transferred the entire Virginia business 
of the said Southern Mutual Aid Association in the state of 
Virginia is to be owned one half (%) by the said C. P. Orr and 
the Southern Mutual Aid Association and one-half (12) by the 
said I. S. D. Sauls. 

“(4) The said I. S. D. Sauls is to be immediately elected vice’ 
president of the said Southern Mutual Aid Association and made 
general manager of the said association’s business in the state of 
Virginia, which said position as vice president and general man- 
ager the said I. S. D. Sauls is to retain until such time as said 
arrangements may be terminated as hereinafter provided in sec- 
tion . Of the profits arising from said Virginia business, the 
said I. S. D. Sauls is to have seventy ($70.00) dollars per week 
as his salary and after said payment has been made then the said 
C. P. Orr out of the remaining profits is to have a salary of forty 
($40.00 )dollars per week, and any balance remaining over and 
above said payments or salaries shall be used to liquidate the in- 
debtedness of five hundred ($500.00) dollars to the “National 
Bank of Commerce, and to purchase the thirty-six hundred ($3,- 
600) dollars of preferred stock hereinbefore referred to. This 
disbursement being calculated on the basis of the Virginia business 
of the Southern Mutual Aid Association earning a net profit of 
one hundred and fifty ($150) dollars per week. Should it become 
apparent at any time that the average weekly earnings net more 
than one hundred and fifty ($150.00) dollars weekly, the com- 
pensation of said I. S$. D. Sauls and C. P. Orr respectively may 





Misc.] Southern Mut. Aid Ass'n et al. vs. Blount et al. 1093 


be increased proportionately as one hundred and fifty compares 
with the defined everage weekly profits. In event, however, that 
the said profits do not equal said sum per week, or in event said 
profits are not a sufficient sum to pay said I. S. D. Sauls his 
aforesaid salary of seventy ($70) per week, then any deficiency 
is to be carried over and deducted from the next succeeding week, 
etc., until any arrearages in said salary of said I. S. D. Sauls may 
be made whole. Any surplus that may be created after paying 
salaries of said Sauls and Orr, and after retiring the five hundred 
($500) dollars due the Bank of Commerce and the thirty-six 
hundred ($3,600) dollars preferred stock will be held and used 
assets or in the promotion of the larger company, but the said 
Sauls and Orr may upon mutual consent distribute said surplus 
in whole or in part, each receiving one-half (12) of the amount 
distributed. 

“(5) The said C. P. Orr is to collect the coupons of the bonds 
for the sum of ten thousand dollars ($10,000) deposited in the 
hands of the treasurer of the state of Virginia, which bonds have 
been placed in the hands of the treasurer of the state of Virginia 
for the purpose of protecting the business of the said Southern 
Mutual Aid Association in this state, and in addition thereto, the 
said C. P. Orr is to have annually six (6) per cent upon the face 
value of said bonds, or six hundred dollars ($600.00) per year as 
interest, which said sum is to be paid to the said C. P. Orr as con- 
venient, and is to be charged against the expense of operating in 
said state of Virginia. 

“(6) It is the intention of C. P. Orr and said I. S. D. Sauls and 
the object of this amalgamation that they may build a larger and a 
stronger company to operate throughout the South, and to that 
end it is understood and agreed that as soon as the plans for said 
larger company can be perfected and the business of the said 
Southern Mutual Aid Association in this and other states amal- 
gamated into a larger and stronger company that the said Virginia 
business of the said Southern Mutual Aid Association shall go 
into said company and that there shall be issued to said C. P. Orr 
and I. S. D. Sauls stock in said company in proportion that the 
Virginia business bears to the entire business taken over by said 
company. 

“It is further mutually understood and agreed between the said 
parties hereto, that at the time the larger company is formed as 
mentioned in paragraph 6 of this contract that the said company 
shall, in addition to allowing to the said I. S. D. Sauls, stock as 
provided in said paragraph 6 arranged with said I. S. D. Sauls 
for such a position with said company at such salary and for such 
length of time as may be satisfactory to the said I. S. D. Sauls, 
and in any event there is any disagreement with said Sauls and 
said larger company, so proposed to be formed as to said compen- 
sation, position and time of employment that in that event instead 
of putting the Virginia business of said Southern Mutual Aid 
Association in said larger company, that the said I. S. D. Sauls 
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shall have the right to elect whether or not he shall buy up the 
one-half (1%) interest of the said C. P. Orr in said business, or 
shall sell his one-half (1%) interest to said C. P. Orr in said 
business and the price at which said I. S. D. Sauls shall buy or 
sell in event the parties hereto cannot agree thereon, shall be left 
to arbitration; the said C. P. Orr to select one and the said I. S. 
D. Sauls to select one party and the two (2 )so chosen in event 
they fail to agree then they to choose a third party; all parties so 
chosen to be those having a knowledge of the value of business of 
this character and the decision of the three so chosen to be final 
and binding upon the parties hereto. 

“In testimony whereof, the said Southern Mutual Aid Asso- 
ciation has caused these presents to be signed in its corporate 
name by its president, who has heretofore been duly authorized to 
execute the same in its behalf, and the said United States Mutual 
Savings and Insurance Company has caused these presents to be 
signed in its corporate name by its president and its corporate seal 
to be hereto affixed by its secretary and the said C. P. Orr and the 
said I. S. D. Sauls have also affixed their signatures and seals, 
this day of April, 1905.” 

On the 14th of September, 1907, at a meeting of the directors 
of the United States Mutual Savings & Insurance Company, the 
following resolution was passed :— 

“That whereas it has been found impossible to execute as 
originally contemplated all the provisions in a certain contract of 
agreement bearing date of April 6, 1905, and executed by the 
Southern Mutual Aid Association and C. P. Orr, and the United 
States Mutual Savings and Insurance Company and I. S. D. 
Sauls, and it has been agreed by the parties thereto to settle and 
discharge all obligations therein contained in the manner herein- 
after set forth :— 

“Now, therefore, be it resolved that the corporations enter into 
the following contract, its officers being hereby authorized and 
directed to execute the same :— 

“Whereas, by contract entered into on the sixth day of April, 
1905, by and between the Southern Mutual Aid Association, a 
corporation organized and existing under the laws of the state 
of Alabama, and C. P. Orr of the city of Birmingham and state 
of Alabama, parties of the first part, and the United States 
Mutual Savings and Insurance Company, Incorporated, a cor- 
poration organized and existing under the laws of the state of 
Virginia, and I. S. D. Sauls, of the city of Norfolk and state of 
Virginia, the parties of the second part, it was agreed that the said 
United States Mutual Savings and Insurance Company, Incor- 
porated, should transfer to the parties of the first part all of its 
business for certain considerations therein set forth; and where- 
as the said parties of the first part have paid the four thousand 
dollars agreed in the first paragraph of the said agreement to be 
paid and the sum of five hundred dollars, being the balance due 
to the National Bank of Commerce by the said United States 





Misc.] Southern Mut. Aid Ass'n et al. vs. Blount et al. 1095 


Mutual Savings and Insurance Company, Incorporated, as set 
forth in the second paragraph of the said contract ; and whereas 
the profits of the business therein agreed to be transferred and 
which business has been transferred, as contemplated in the said 
agreement, have not proved sufficient to pay the seventy dollars 
per week therein agreed to be paid to the said I. S. D. Sauls and 
forty dollars per week therein agreed to be paid to the said C. P. 
Orr, as salaries to the said parties, so that there has been no 
balance out of which the five hundred dollars therein agreed to be 
paid to the National Bank of Commerce could be paid or the 
purchase of thirty-six hundred dollars of preferred stock referred 
to in the said contract could be acquired; and whereas it is now 
apparent that there will never arise, from the business that was 
transferred, profits sufficient to pay the said salaries and the said 
indebtedness of five hundred dollars; and whereas the said 
five hundred dollars, which could not be paid out of the said 
profits, have been paid by the said parties of the first part; and 
whereas, in the said contract, it was agreed that the affairs of 
the United States Mutual Savings and Insurance Company, 
Incorporated, were to be settled up to date of transfer of the 
said business, and the said business was to be transferred free 
and clear from all debts and liabilities of the United States Sav- 
ings and Insurance Company, Incorporated, except as therein 
otherwise set out, but there have been no assets in the treasury 
of the United States Mutual Savings and Insurance Company, 
Incorporated, with which the said debts and liabilities could be 
paid, but that the said parties of the first part have been com- 
pelled, in consequence of litigation begun and other litigation 
threatened, to pay the indebtedness of the United States Mutual 
Savings and Insurance Company, Incorporated, to an amount 
approximating two thousand dollars; and whereas the Unitea 
States Mutual Savings and Insurance Company, Incorporated, 
has at no time since the execution of the said contract been able 
to carry on its business, and is not now able to pay the indebted- 
ness due to the said parties of the first part by reason of the pay- 
ments hereinbefore set forth; and whereas, the considerations 
already paid by the parties of the first part are greater than the 
consideration agreed in the above contract to be paid and it has 
been found impossible, in consequence of influence inimical to 
the said compaies and not then foreseen, for any consideration 
contemplated at that time, to purchase the outstanding preferred 
stock therein agreed to be purchased, even if there had been 
resources from which this purchase could be made; and whereas 
the said parties of the first part are willing to release the said 
parties of the second part from all claims against them for the 
advances made by them, in consideration of the release of the said 
parties of the second part of any and all further claims against 
the said parties of the first part growing out of the transfer of 
the business :— 

“Now, therefore, this indenture witnesseth that, in considera- 





1096 Insurance Law Journal Vol. 40. [ May, 191. 


tion of the premises and the release above set forth, the said 
United States Mutual Savings and Insurance Company, Incor- 
porated, doth hereby grant, transfer, set over and confirm unto 
the said Southern Mutual Aid Association all of its business, as 
contemplated in the contract above referred to, and all rights and 
appurtenances thereto, free and clear from any obligations still 
remaining to be performed, as set forth in the said contract, and 
from any and all claims whatsoever on the part of the United 
States Mutual Savings and Insurance Company, Incorporated, 
and the said Southern Mutual Aid Association doth release the 
said United States Mutual Savings and Insurance Company, 
Incorporated, from any and all claims which it may hold against 
the said company and the said C. P. Orr and I. S. D. Sauls unite 
in these conveyances and releases and are released from all and 
every obligation whatsoever growing out of the aforesaid 
contract.” 

At a meeting of the holders of common stock (holders of 
preferred stock had no vote in the management of the company ) 
of the United States Mutual Savings & Insurance Company, the 
action of the board of directors was ratified and the agreement of 
release therein provided for executed by the parties. 

Twenty-five of the 36 shares of the preferred stock of the 
United States Mutual Savings and Insurance Company never 
having been acquired or paid for, as provided for by paragraph 
No. 2 of the said agreement of April 5, 1905, the holder of ten 
shares thereof instituted this suit in February, 1908, against 
the parties to said agreement to subject the assets of both com- 
panies, as far as might be necessary, to the redemption of his 
stock. To this suit the holders of the remaining fifteen shares 
of stock became parties by petition, and asked for the same relief 
as the complainant. Upon a hearing of the cause, the court, 
being of opinion that the business and property of the United 
States Mutual Savings & Insurance Company transferred to the 
Southern Mutual Aid Association was impressed with a trust 
for the benefit of the appellees, directed one of its commissioners 
to take and state an account showing the vdlue of the stock of 
the appellees as of the date of the said transfer. The commis- 
sioner reported that the value of the stock was $24 per share ; and 
the court, overruling all exceptions to the report, confirmed it, 
and entered a decree for the sum so found in favor of each holder 
of the stock against both of the companies and I. S. D. Sauls, 
but not against Orr, the other defendant, as he was a nonresident 
and no process had been served on him. From those decrees the 
Southern Mutual Aid Association and Sauls obtained this appeal. 


Frick & WiL.iaMs, for Appellants. 
R. RanpotPu Hicks, for Appellees. 
BUCHANAN, J. 
The appellants insist that the decrees complained of are er- 
roneous upon three grounds: (1) Because the court denied 
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the prayer of the defendants’ cross-bill tq cancel the stock held by 
the appellees; (2) because it held that the Southern Mutual Aid 
Association was liable to the appellees; and (3) because it held 
that Sauls was liable to the appellees. 

As to the first contention: If it be true, as claimed by the ap- 
pellants in their answer, which was treated as a cross-bill, that 
the preferred stock of the appellees in the United States Mutual 
Savings & Insurance Company was issued for a consideration 
which grew out of a scheme to suppress bidding at a public sale 
of lands, it cannot be relied on as a ground for canceling the 
said stock of the appellees. 

The United States Mutual Savings & Insurance Company, 
which issued the stock, was a party to the alleged illegal scheme 
to suppress the bidding; and the general rule is, and no principle 
of law is better settled than, that a party to an illegal contract 
cannot set up a case in which he must necessarily disclose an ille- 
gal purpose as the groundwork of his claim. The rule’is based 
upon the maxims of the common law: “Nemo allegans suam tur- 
pitudinem est audiendus.” ‘“‘Ex dolo mala non oritur actio.” “In 
pari delicto potior est conditio defendantis.” See Harris vs. 
Harris, 23 Grat, 737, and authorities cited; 9 Cyc. 546, 547, and 
cases cited in notes. 

There are exceptions to the general rule, but this case does not 
come within either of them: 

The trial court, we think, properly refused to cancel the stock 
held by the appellees since the claim for that relief was based 
upon the alleged agreement to suppress bidding, and the stock 
had been issued and passed into the hands of third persons. 

The other objections made to the decrees appealed from, viz., 
that the court erred in decreeing against the Southern Mutual 
Aid Association and against appellant Sauls in favor of the 
appellees, may be considered together. 

It appears that the insurance business and property of the 
United States Mutual Savings & Insurance Company were taken 
possession of by the Southern Mutual Aid Association, Orr, 
and Sauls, and that they so used and dealt with the same, espe- 
cially the insurance business which was the principal asset of 
the United States Mutual Savings & Insurance Company, by 
causing its policyholders to surrender their policies in 
that company and to accept policies of like effect in 
the Southern Mutual Aid Association, that, under the facts 
disclosed by the record, it would be practically impossible to have 
the insurance business of the United States Mutual Savings & 
Insurance Company, so used and appropriated by the said 
Southern Mutual Aid Association and Orr and Sauls, restored 
or its present value ascertained. This being so, the most equitable 
manner of adjusting the claims of the appellees was that adopted 
by the court of ascertaining the value of their stock at the date 
the business and property of the company whose stock they held 
were so appropriated, and decreeing against the parties who had 
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appropriated the property of the company in which the appellees 
held stock, without regard to their rights. 

The contention that the appellees were guilty of laches in as- 
serting their rights under the facts disclosed by the record is 
wholly without merit. 

We are of opinion that there is no error in the decrees appealed 
_— - the prejudice of the appellants, and that they should be 
affirmed. 


Affirmed. 
Harrison, J., absent. 


SUPREME COURT OF GEORGIA. 


GRAHAM &T AL. 
US. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN ert At.* 


MUTUAL BENEFIT INSURANCE ASSOCIATION—POWERS OF 
OFFICERS. 


Under the pleadings and evidence in this case, the court did not err in 
refusing to grant the injunction prayed for. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


(Additional Syllabus by Editorial Staff.) 


MUTUAL BENEFIT INSURANCE COMPANIES—STATUTORY 
PROVISIONS. 


Laws 1900, p. 71, defines a fraternal beneficiary order to be a corporation, 
society, or voluntary association having a representative form of 
government and a lodge system, and provides that the grand or 
supreme bodies of such order may be composed of its officers, incor- 
porators, representatives, elected or local, standing committees, etc., 
and that such an order shall make a constitution and by-laws consistent 
with the existing laws of the state for government of the order. Held 
that, in view of the fact that no limitation is put upon the number of 
officers or past officers and standing committees who may become 
members of the supreme body, the fact that elected delegates to the 
supreme body are not equal in number to the number of eminent 
officers attending the meeting as constituent members does not operate 
to make such body not in conformity to the provisions of the statute. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


Error from Superior Court, Fulton County; Geo. C. Bell, 
Judge. 
Action by John C. Graham and others against the Eminent 


Cos Decision rendered, Feb. 22, 1911. 70 S. E. Rep. 649. Syllabus by the 
ourt. 
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Household of Columbian Woodmen and others. Judgment for 
defendants, and plaintiffs bring error. Affirmed. 

John C. Graham, E. S. Perry, and R. D. Murphy brought their 
equitable petition against Peter F. Clark, J. G. St. Amend, P. E. 
Murray, L. P. Binford, E. E. Temple, W. A. Jackson, Jr., 
George W. Clayton, J. B. Frost, C. M. Hitch, and the Eminent 
Household of Columbian Woodmen, a corporation char- 
tered under the laws of Georgia, and hereinafter re- 
ferred to as the corporation or the order. Copy of 
the petition for incorporation and of the certificate of 
the Secretary of State is attached. The corporation is 
a fraternal insurance company, without stockholders in a tech- 
nical sense, and issues to its members policies of insurance. The 
supreme authority and control of the order are vested in a 
supreme lodge, known as the Eminent Household. Petitioners 
are holders of policies of insurance issued by the corporation, 
and each of them has been elected a delegate from a subordinate 
jurisdiction to the supreme lodge or Eminent Household. They 
instituted this suit as policy holders and delegates, on behalf of 
themselves and all other persons holding policies of insurance 
in the order. 

The certificate of the Secretary of State, incorporating the 
order, was issued on August 24, 1903. Thereafter the persons 
named as incorporators in the petition for incorporation met and 
adopted a constitution and by-laws, which provide, in paragraphs 
I and 2 of section 1 of article 3, as follows: “In the Eminent 
Household shall be the chief legislative and judicial administra- 
tion and control of the affairs of the Fraternity. Its jurisdiction 
and powers shall be supreme. Said jurisdiction and powers shall 
be vested in the Eminent Council when the Eminent Household 
is not in session. The Eminent Council shall be the executive 
body of the Fraternity. The officers shall be Eminent Consul, 
Eminent Director General, Eminent Banker, Eminent Physician, 
Eminent Cardinal, and Eminent Counselor, who shall constitute 
the Eminent Council. There shall be ritual officers as follows: 
Eminent Pilot, Eminent Picket, Eminent Guardsman, and 
Eminent Herald. All of these officers, together with Households 
or Royal Households, as represented by their Heralds or Royal 
Heralds, shall constitute the Eminent Household, which shall, 
after its first session, meet annually at such time and place as 
shall be determined at said first session.” Article 23, relating to 
amendment of the constitution and by-laws of the order, is set 
forth in the opinion. Subsequently the Eminent Council, as- 
suming to have power to make amendments to the by-laws, so 
amended them as to abolish the offices of Eminent Director 
General and Eminent Counselor, and to create the positions of 
Eminent Clerk, Eminent Viceroy, and Eminent Auditor. The 
incorporators elected persons to fill said offices, with exception 
of ritual officers, who were not elected. . Subsequently the 
Eminent Council amended the by-laws, so as to abolish certain 
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offices and create others, and so as to provide that the Eminent 
Council should have authority to fill vacancies and to elect the 
officers of that body. The personnel of the Eminent Council has 
changed from time to time, and vacancies therein have been filled 
by the remaining members of that body. There has never been 
a meeting of the policyholders of the corporation, or any dele- 
gates selected by policyholders for the purpose of giving direc- 
tion to the affairs of the corporation, and the officers of the cor- 
poration have derived no power or authority from the action of 
the policyholders. There has been no meeting of the Eminent 
Household for the transaction of business of the order, but here- 
tofore the control and management of the order has been under 
a provisional government created by the incorporators. It is 
alleged that the officers, recognizing that the organization of the 
corporation was merely provisional and that the law required 
that the permanent control be vested in the Eminent Household, 
issued a call, in the month of August, 1909, for the election of 
delegates, and provided and promulgated plans governing the 
election of such delegates to the Eminent Household; that ten 
delegates were elected, constituting the full number of delegates 
provided for in said call, and representing the entire member- 
ship of the corporation, and these delegates are the only persons 
who have ever received any authority from the membership of 
said corporation as a whole. Pending the election of delegates, 
differences arose between the officers of the corporation com- 
posing the Eminent Council, and factions were engendered. 
One of the factions was composed of J. B. Frost and C. M. 
Hitch; the other faction was composed of other officers of the 
Eminent Council; and as a result of the election of delegates it 
developed that a majority of the membership of the order sup- 
ported the Frost faction, the other being referred to as the Bin- 
ford faction. The Eminent Household was called to meet on the 
15th day of September, 1909, but on account of certain litigation 
between the officers of the order it was adjourned from time to 
time, finally to meet on April 6, 1910, and this would be the first 
meeting of the delegates of the policy holders. 

Petitioners further allege that, when it was discovered that 
the majority of the delegates were opposed to the Binford faction 
and to the majority of the Eminent Council, the latter elected 
from their supporters four additional officers of the order, an 
Eminent Pilot, Eminent Picket, Eminent Guardsman, and 
Eminent Herald, making a total of eleven officers in all, where 
there were only ten delegates; by the creation of these new 
officers, under a provision of the constitution and by-laws which 
the petitioners insist is invalid, the Binford faction would have 
a majority in the Eminent Household; the election of the four 
ritual officers was illegal, and that none of the officers 
can vote in the Eminent Household. It is insisted in 
the petition that if the Eminent Council possesses any power to 
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create officers with the right to vote in the Eminent Household, 
and to pass by-laws to this effect, which petitioners deny, such 
a power can only be construed to be a power to make reasonable 
by-laws; that the action of the Eminent Council, providing for 
more officers in the Eminent Household than there are elected 
delegates, is unreasonable and arbitrary, and in effect denies to 
the members of the corporation the control of the order; that 
the action of the Eminent Council, in electing the four ritual 
officers and giving them the right to vote in the Eminent House- 
hold, is illegal for the further reason that it is no part of the 
power of the provisional government to elect such officers, nor 
can such power be assumed by the Eminent Council by the mere 
passing of by-laws by that body; that the election of the ritual 
officers is part of a scheme of a majority of the Eminent Council 
to perpetuate themselves in office, by placing in the supreme lodge 
more officers of their faction than there are elected delegates; 
that the officers heretofore named are threatening and preparing 
to attend the meeting of the Eminent Household, to assume the 
right to vote therein as members, and to control the management 
of the Eminent Household; and that this proposed action is ille- 
gal, but it will be taken unless the court intervenes, and will cause 
great and irreparable damage and confusion and discord in the 
management of the order. 

The prayers are that the defendants named as officers of the 
order be enjoined from participating in the meeting of the 
Eminent Household as members entitled to vote therein, that the 
corporation be enjoined from holding any meeting of its Eminent 
Household wherein any but delegates elected thereto shall par- 
ticipate by vote as members thereof, and that it be adjudged and 
decreed that any and all by-laws, rules, or resolutions adopted 
by the incorporators or the Eminent Council, purporting to give 
to members of the Eminent Council the right to participate by 
vote in the meetings of the Eminent Household, are null and 
void, and that any by-law or resolution of the Eminent Council 
seeking to give to the said council or any member thereof the 
right to pass on the credentials of any delegate to the Eminent 
Household, is null and void. 

The defendants demurred generally, and filed their answer to 
the petition, admitting the general purposes of the corporation to 
be, with certain qualifications and additions not material to be 
here set forth, as stated in the petition. They allege and contend 
that, under the charter and under the original constitution and 
by-laws adopted thereunder, the plan of said corporation provided 
for the creation of a representative body known as the Eminent 
Council, in which was to be vested the management and control 
of all the affairs of the corporation, except at those times when 
the general convention, known as the Eminent Household, should 
be in session; that the charter of the corporation, having been 
duly granted, was accepted by the incorporators, and the cor- 
poration was duly organized, in the year 1903, for the prosecution 
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of all purposes and the transaction of all business for which it was 
incorporated ; that subsequently in that year all of the members 
of said corporation met and adopted a constitution and by-laws 
and elected officers and a board of Eminent Council, and from 
that time the complete control of all affairs of said corporation 
has been exercised by the Eminent Council, and, through its 
authority, by the officers of the corporation; and that the election 
of the officers by the Eminent Council was in the exercise of 
power vested in it by the valid provisions in the charter, consti- 
tution, and*by-laws. The defendants further set forth their con- 
tention as to the causes of the creation of factions, referring to 
the facts involved in the case of Eminent Household of Columbian 
Woodmen vs. Thornton, reported in 134 Ga. 405, 67 S. E. 840. 
They deny any desire to take action contrary to the welfare and 
best interest of the order, and aver, on the contrary, a genuine 
desire to fully discharge the duties imposed upon them as a cor- 
poration and the officers thereof; and they deny that they are in 
any way responsible for the friction between the members of the 
order out of which the factions referred to have been formed. 
They charge that the Frost faction had endeavored to prevent 
said corporation and its legally constituted officers from dis- 
charging their duties and the functions for which they were 
created. They allege that the Eminent Council were in the ex- 
ercise of their power in the creation of the ritual officers, and 
insist that the officers including ritual officers are eligible to mem- 
bership in the Eminent Household and have the right to vote 
therein, under the charter and constitution and by-laws of the 
order. Numerous charges and countercharges are contained in 
the petition and answer, which it is unnecessary here to set 
forth. 

The petitioners filed an amendment setting forth other facts 
and excerpts from the constitution and by-laws on which they 
base their contention that the action of the Eminent Council in 
creating new officers and clothing the officers with the right to 
vote in the Eminent Household was illegal. Certain other 
parties, averring that they had been elected delegates from sub- 
ordinate jurisdictions to the Eminent Household, intervened, 
adopting the allegation of the original petition. Defendants J. 
B. Frost and C. M. Hitch filed separate answers, in substance 
supporting the material allegations of the petition. The answer 
of Frost contains a recital of the history of the organization, 
and relates the causes of the friction and the building up of the 
factions already referred to. The defendants, except Frost and 
Hitch, answered the amended petition, setting forth in substance 
the provisions of the charter and the constitution and by laws, and 
amendments thereto, upon which they base their contention that 
the action upon their part, at which the complaint of the petition- 
ers is directed, is a legal and proper exercise of power and au- 
thority vested in them. 
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Tye, PEEPLES & JoRDAN and Burton SmMi1TH, for Plaintiffs in 
Error. 

Dorsrty, BrREwsTER, HoweLL & HEYMAN and SmirTH, Has- 
trIncs & RansonE, for Defendants in Error. 


Beck, J. (after stating the facts as above). 

As will be seen by reference to the case of Eminent Household 
of Columbian Woodmen vs. Thornton, 134 Ga. 405, 67 S. E. 849, 
and the statement of the issues involved in that case and the 
evidence introduced touching the issues arising there, the state- 
ment of facts as set forth there may be considered in connection 
with the preceding statement of facts made in the case at bar. 
The former statement of facts throws additional light upon 
certain phases of the struggle between two factions in the order, 
which has culminated in a test of the right of the Eminent Coun- 
cil to elect certain officers having the right to vote at the meeting 
of the Eminent household. As the constitution and by-laws of 
the order originally stood, paragraph 2 of article 3 was as follows: 
“The officers shall be Eminent Consul, Eminent Director Gen- 
eral, Eminent Banker, Eminent Physician, Eminent Cardinal, 
and Eminent Counselor, who shall constitute the Eminent Coun- 
cil. There shall be ritual officers as follows: Eminent Pilot, 
Eminent Picket, Eminent Guardsman, and Eminent Herald. All 
of these officers, together with Households or Royal Households, 
as represented by their Heralds or Royal Heralds, shall consti- 
tute the Eminent Household, which shall, after its first session, 
meet annually at such time and place as shall be determined at 
said first session.” And article 23 is as follows: “Amendments of 
the constitution and by-laws can be made upon a favorable vote 
for such amendment by a majority of the Households voting 
upon the question, if such amendment be approved by the Emin- 
ent Council. In the event of disapproval by the Eminent Council 
of a proposed amendment, notice thereof, with the reason for 
such disapproval, shall be sent to the Households within thirty 
days after such disapproval, but such amendment may neverthe- 
less be made, by a favorable vote thereon, by two-thirds of all the 
Households within thirty days after date of such notice. The 
result of such vote shall be certified by the Worthy Consul and 
Worthy Clerk and transmitted to the Eminent Consul, who shall 
lay the same before the Eminent Council, and it shall be the duty 
of the latter to declare the result to the Households and modify 
the constitution and by-laws accordingly. Amendment of this 
constitution can also be made by the Eminent Council, or by two- 
thirds vote of the Eminent Household.” 

Subsequently, on November 11, 1904, the Eminent Council 
directed an application for an amendment of the charter of the 
Columbian Woodmen, so that paragraph 4 of the charter would 
read as follows: ‘The Eminent Household shall be composed 
of its officers as honorary members without vote, except in the 
case of an equal division the Eminent Consul, being the presiding 
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officer, shall have power to cast the determining vote, and the 
delegates or Heralds from the Households or Royal House- 
holds.” And it appears that on December 15, 1904, an amend- 
ment to the charter in the language just quoted was granted by 
the Secretary of State. On June 5, 1909, another amendment 
to the charter was granted by the Secretary of State, striking 
the amendment of December 15, 1904, above set forth. Shortly 
after the amendment to the charter of December 15, 1904, the by- 
laws of the order were amended so that “paragraph 2” (article 
3), which defined the membership of the Eminent Household, 
closed with the following language: “But the Eminent Officers 
shall be without vote, except that in case of an equal division the 
Eminent Consul may cast the determining vote.” And on Au- 
gust 26, 1909, “paragraph 2,” last referred to, was amended by 
striking out this last-quoted amendment to the constitution and 
by-laws, leaving the provisions of “paragraph 2,” which defines 
who should constitute the Eminent Household, as it stood origi- 
nally in the constitution and by-laws. 

1. It is unnecessary to us to consider the question whether or 
not the Secretary of State had the authority to grant an amend- 
ment to the charter of the order, containing the provision limiting 
and defining the rights of the officers as members of the Eminent 
Household as it is expressed in the amendment of December 15, 
1904, because the provisions of that amendment were annulled 
by the amendment of June 5, 1909. The Secretary of State had 
the same authority to grant the second one of these amendments 
as he had to grant the first, and the Eminent Council, as appears 
from the entry on the books of minutes of that body, struck 
from the constitution and by-laws the provision which had there 
been inserted after the grant of the amendment to the charter of 
December 15, 1904, to the effect that “the Eminent Officers shall 
be without vote, except that in case of an equal division the 
Eminent Consul may cast the determining vote.” We do not 
think, however, in view of the limited powers of the Secretary 
of State and the character of his duty in reference to the granting 
of charters that either of the amendments so called, to the charter 
should be treated as having effect other than as a part of the 
constitution and by-laws of the order properly adopted. See, in 
this connection, the case of Eminent Household vs. Thornton, 
supra. When the provisional organization and the control of the 
order passed from the incorporators as it did when they met and 
accepted the charter and adopted a constitution and by-laws pro- 
viding for the election of Eminent Officers and of the Eminent 
Council, the Eminent Council became vested with all the power 
and authority that could be legally conferred upon them by the 
constitution and by-laws adopted. One of the original by-laws 
after providing that the Eminent Household should have the 
chief legislative and judicial administration and control of the 
affairs of the order, and that its jurisdiction and powers should 
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be supreme, declared that “said jurisdiction and powers shall be 
vested in the Eminent Council when the Eminent Household is 
not in session.” Another, after providing how amendments 
could be made to the constitution and by-laws by certain bodies 
known as Households, also provided that “amendment of this 
constitution can also be made by the Eminent Council, or by 
two-thirds vote of the Eminent Household.” The original con- 
stitution and by-laws was adopted immediately after the accept- 
ance of the charter by the incorporators, who constituted the 
entire membership of the order at that time. Under the pro- 
visions of the original constitution and by-laws the Eminent 
Council was created and organized. In the election of the ritual 
officers, whose election has given rise to this action, the Eminent 
Council did nothing more than to fill offices which were expressly 
provided for in the original constitution. The evidence as to 
whether there was a necessity to fill these offices before the 
meeting of the Eminent Household was conflicting. But, even in 
the absence of evidence upon that question, it would seem that 
the Eminent Council, when we consider the broad powers con- 
ferred upon them by the constitution relative to the order, were 
in the exercise of a right plainly within the purview of the con- 
stitution which called them into being. 

2. But it is also insisted by the petitioners, who contest the 
right of the Eminent Council to elect the ritual officers in ques- 
tion and to confer upon them the power to vote in the Eminent 
Household, that if there is provision made for this in the con- 
stitution and by-laws, such a provision is null and void as contrary 
to the policy of the law, because, under the law relative to the 
fraternal beneficiary orders similar to this, the government should 
have a representative form, and that, if these ritual officers and 
the other officers of the order are permitted to vote at the meeting 
of the Eminent Household, self-elected and self-selected officers 
will be in the majority and can control the action of the Eminent 
Household and override the will of the elected delegates and that 
to carry out the provisions of the law relative to these fraternal 
beneficiary orders the control of the order should devolve upon 
the elected delegates solely, or at least that the Eminent House- 
hold should be so constituted that the elected delegates would 
be in the majority. In one or more of the states having laws 
relative to the formation and control of fraternal beneficiary 
societies the statutes do expressly make provision that the elected 
delegates to the supreme body of the order shall be in the major- 
ity. Our statute on the subject does not contain this express pro- 
vision, but defines a fraternal beneficiary order to be “a corpora- 
tion, society, or voluntary association which has no capital stock, 
* * * and having a representative form of government and a 
lodge system,” etc. The act then provides: “Such grand or 
supreme bodies may be composed of its officers, incorporators, 
representatives elected by local, district, or grand bodies, past 
officers, and standing committees. Such orders or associations 

L—vol. XL.—70. 
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may make a constitution, by-laws, rules and regulations con- 
sistent with the existing laws of the state, for the government 
of all under its authority, for the management of its properties 
and the due and orderly conduct of its affairs.” Acts 1900, p. 71. 
In view of the provision that the “supreme bodies” of these 
orders may be composed of its officers past officers, and standing 
committees, as well as representatives elected by local bodies, 
and that such orders may make a constitution and by-laws con- 
sistent with the existing laws of the state, for the government 
of the order, and that no limitation is put upon the number of 
officers or of the past officers and standing committees who may 
thus become members of the supreme legislative and judicial 
bodies within the order we do not think because the elected 
delegates to the Eminent Household are not equal in number to 
the number of Eminent Officers attending the meeting as con- 
stituent members that such a body fails to conform to the provi- 
sions of the statute. Nor do we think that changes in the consti- 
tution and by-laws with reference to the constitutent elements 
of the supreme legislative body of the order such as the creation 
of ritual officers and giving to the officers a vote in the meetings 
of the supreme body, violate any of the stipulations in the poli- 
cies of the members of the order or affect the vested interests of 
such policyholders. 
Judgment affirmed. All the Justices concur. 





Sargent Mfg. Co. vs. Travelers’ Ins. Co. 


SUPREME COURT OF MICHIGAN. 


SARGENT MFG. CO. 
US. 


TRAVELERS’ INS. CO.* 


EMPLOYER’S LIABILITY—ESTOPPEL TO DENY LIABILITY. 

Plaintiff, an employer, having an employer’s liability policy issued by 
defendant, providing that if any suit, though groundless, should be 
brought against insured for injuries covered by the policy, the insurer 
would, at its own cost, defend against it in the name and on the 
behalf of insured, was sued for injury to an infant employee; the 
declaration charging acts of negligence, recovery on any of which 
would have made the insurer liable on his policy. After appearance 
was entered in such action by the insurer’s attorney on behalf of 
insured, an amended declaration was filed, charging insured with 
violation of Pub. Acts 1901, No. 113, § 3, prohibiting an infant of such 
age being employed in a factory at work dangerous to life and limb. 
Thereupon the insurer’s attorney wrote the insured that, if recovery 
was had on the ground of violation of the statute, the insurer would 
not be liable. Insured did not reply thereto; and its personal counsel 
appeared and assisted in the defense. Held, that the insurer, by 
continuing to participate in the defense, was not estopped to deny 
liability on the policy, where judgment for the employee was on the 
ground of violation of the statute. 


(For other cases, see Insurance, Dec. Dig. § 388.) 


Error to Circuit Court, Muskegon County; Clarence W. Ses- 
sions, Judge. 

Action by the Sargent Manufacturing Company against the 
Travelers’ Insurance Company. Judgment for plaintiff. Defend- 
ant brings error. Reversed. 

Complainant was the holder of an employer’s liability insur- 
ance policy in defendant company when, on August 14, 1906, one 
Sofus Lund, an employee 15 years of age, was injured while 
performing the duties of tailer on a planer. Notice of the injury 
was at once given defendant, as required by the terms of the 
policy, and a representative of the defendant interviewed a rep- 
resentative of plaintiff and was given information relative to the 
accident. Lund brought suit against plaintiff on September 25, 
1907. In his original declaration, he charged defendant (plaintiff 
herein) with the following acts of negligence: (1) Failure to 
warn and instruct plaintiff of the dangerous character of the 
machine. (2) The danger of attempting to remove obstructions 
from the machine or knives in the space wherein they revolved. 
(3) The violation of common law in hiring plaintiff of unsuit- 
able and tender age and inexperience in a hazardous and danger- 
ous occupation. (4) Failure to point out to plaintiff specifically 


* Decision rendered, March 13, 1911. 130 .N. W. Rep. 211. 
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the particular dangers. This declaration was turned over to the 
defendant insurance company, and an appearance was duly 
entered on behalf of the plaintiff herein by the attorney for the 
insurance company. An amended declaration was later filed by 
Lund in which he charged defendant with a violation of the 
statutory duty imposed by section 3 of Act No. 113 of the Public 
Acts of Igol. 

Upon receipt of the amended declaration by defendant, it 
caused to be written to plaintiff herein the following letter: 
“Sargent Mfg. Co., Mr. C. W. Cunningham, Manager, Muske- 
gon, Mich. Dear Sir: You will find herewith inclosed a copy of 
an amendment which plaintiff has proposed to his declaration. 
He charges you with the hiring of the boy illegally and contrary 
to the statute. Beg to advise you that if the plaintiff proves this 
allegation at the trial of the cause, we cannot pay the judgment, 
as we can do nothing to uphold or encourage a person in the 
violation of the law, and for the further reason that we expressly 
stipulate in our policy that we will not cover you in illegal em- 
ployment cases.” Signed by “Fred L. Vandeveer, Attorney.” 
This letter is written on the stationery of the Travelers’ Insurance 
Company and bears date December 30 1907. Plaintiff herein 
seems to have made no reply to this communication. When the 
case came on to be tried, Mr. Fred L. Vandeveer appeared on 
behalf of the defendant and was assisted in the defense by Mr. 
Foote, counsel for defendant. 

Upon this trial the court charged the jury, in part as follows: 
“At the time the plaintiff received the injury in question there 
was a statute in this state which provided that no child under the 
age of 16 years should be employed by any person, firm, or cor- 
poration conducting any manufacturing establishment in this state 
at employment whereby its life or limb is endangered. In the 
language of another instruction requested by defendant, plaintiff 
bases his claim for recovery on the theory that he was employed 
contrary to law, which prohibits the employment of minors under 
the age of 16 at work dangerous to life and limb, and I charge 
you that you can return no verdict in favor of the plaintiff on 
any other theory, because the evidence discloses that plaintiff 
would be barred from recovery on any common-law allegation of 
negligence. To entitle plaintiff to recover in this case he must 
have established, by a fair preponderance of the evidence in 
the case, first, that at the time of his employment by the defend- 
ant he was under the age of 16 years; second, that the employ- 
ment was such as to endanger his life or limb; third, that he was 
injured while in that employment; fourth, that he was not guilty 
of negligence himself which contributed to his injury; and, fifth, 
such facts as will enable you to determine and fix the amount of 
his damages.” 

The following special question was submitted to and answered 
by the jury: “In event of your finding a verdict for the plaintiff, 
do you base that verdict upon the negligence of the defendant in 
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employing the plaintiff in violation of the statute, which provides 
that no child under the age of 16 years shall be employed at 
employment whereby its life or limb is endangered?” And the 
same was answered, “Yes.” 

The jury found a general verdict against defendant (plaintiff 
herein) in the sum of $2,947.60, and judgment was entered 
thereon. Thereafter the attorney for the insurance company 
wrote the following letter to Mr. Foote, attorney for plaintiff 
herein: “Lund vs. Sargent Mfg. Co., Feb. 2, 1909. Mr. Wallace 
Foote, Attorney at Law, Muskegon, Mich. Dear Sir: In view of 
the fact that our motion for a new trial is to be simply formal, 
it would be appreciated if you would draft the same and present 
it to the judge on motion day for his consideration. Under our 
practice, the Supreme Court has held as you undoubtedly know, 
that when the motion is overruled, Judge Sessions ought to file a 
written opinion, and if he omits to do so we ought to make a 
demand upon him in writing and save exceptions to his refusal 
to grant a new trial or for his failure to assign reasons for his 
refusal to file a written opinion. If the motion for a new trial is 
denied, will you request the reporter to prepare a transcript of 
the testimony, and I will proceed to prefect an appeal to the 
Supreme Court? I presume that you will see to the execution and 
filing of the $3,500 bond demanded by the court, within the proper 
time. If Mr. C. W. Cunningham will send me an itemized state- 
ment of witness Fred Cunningham’s expenses, I will approve the 
same and have a draft issued to his order in payment of it. Our 
policy limit is but $1,500 and even if we were absolutely liable 
to our policyholder in this case our liability would be to that ex- 
tent only. However we do not believe that this is a case prop- 
erly upon us for attention, as it does not come within the terms 
of the policy, but we do not want to make any ex parte ruling at 
this time and we are going to do everything possible to success- 
fully handle the litigation for the Sargent Manufacturing Co., 
but I again want to reiterate that everything that we are doing 
is without prejudice to the rights of our insured or ourself. Very 
truly Yours.” Signed by “Fred L. Vandeveer.” 

The judgment in favor of Lund was affirmed in this court (158 
Mich. 3, 122 N. W. 372), and thereafter, defendant refusing to 
recognize a liability under its policy, suit was commenced by 
plaintiff to recover the sum of $1,500, the limit of defendant’s in- 
dividual liability thereunder. Under the plea of the general 
issue, defendant set out clause B, sec. B, of the policy contract, 
as follows: “This policy does not cover loss from liability on 
account of such injuries (including death) caused or suffered by 
any person employed in violation of law as to age or under the 
age of fourteen years, where there is no legal age limit.”’ 

The court in directing a verdict for plaintiff for the amount 
claimed, said in part: “The plaintiff claims that it is entitled 
to recover in this case, notwithstanding that provision in the 
policy, for the reason that under other provisions of the policy the 
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insurance company assumed the defense and took charge of the 
defense, and agreed that it would defend against the suit of Sofus 
Lund, and that by so doing it has rendered itself liable where it 
might not otherwise be liable. In other words the contention of 
the plaintiff is that it could not affirm the contract in part— that 
is, the contract in the policy of insurance— and repudiate it in 
other parts; and as I say, it is unnecessary to review before you 
my findings in that regard, but I hold that the contention of 
counsel for plaintiff is the correct contention, and that this de- 
fendant having been fully advised of the facts pertajning to this 
injury and of the employment of Sofus Lund, and having agreed 
thereafter to defend, having actually defended and taken charge 
of that case and conducted it, cannot now be heard to say that it 
is not liable for the amount of the policy under which it was 
acting.” 

Judgment having been entered upon the directed verdict, de- 
fendant brings the case to this court for review, by writ of error. 


Argued before Bird, Hooker, Moore, Brooke, and Stone, JJ. 


Frep L. VANDEVEER, for Appellant. 
Nims, ERwin, VANDERWERP & Foore, for Appellee. 


Brooke, J. (after stating the facts as above). 

It will be noted that the learned circuit judge directed a verdict 
against defendant, upon the ground that, being fully advised of 
the facets as to the employment and injury of Lund, it elected to 
assume the defense of the action, instead of repudiating its lia- 
bility. This direction assumes, first, that the duty of election 
rested upon defendant, and, secondly, that in participating in the 
defense it indicated an election to be bound, despite the limita- 
tions of its liability, under its contract with plaintiff. That con- 
tract provided, among other things, that if thereafter any suit, 
even if groundless, should be brought against the assured to re- 
cover damages on account of such injuries as are covered by the 
policy, the company would, at its own cost, defend against such 
suit in the name and on behalf of the assured. 

It is clear, therefore, that it was the duty of the defendant to 
appear for the insured and undertake the defense of the case in 
the first instance. Had a judgment been rendered under the 
original declaration, defendant’s liability under its policy would 
have been certain. As soon as the amendment to the declaration 
which charged the breach of a statutory duty, not covered by the 
policy, was received by the defendant, it at once notified plaintiff 
of the situation and called attention to the fact that, if the as- 
sured should be held liable upon that ground, it would not pay 
the judgment. Plaintiff must be held to have acted thereafter 
with full knowledge of defendant’s attitude as to liability. By its 
silence and subsequent participation, through its counsel, in the 
defense of the action it acquiesced therein. It is quite clear that 
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defendant could not, with safety to itself, have repudiated liability 
under the policy. If Lund succeeded in recovering under his 
allegations of common-law liability, defendant was liable. 

Under the amendment, defendant could not, as a matter of 
law, determine for itself whether or not the assured had employed 
Lund at labor dangerous to life and limb, in violation of the stat- 
ute. That contention raised a question of fact for the deter- 
mination of the jury, as we have repeatedly held. Sterling vs. 
Union Carbide Co., 142 Mich. 284, 105 N. W. 755; Braasch vs. 
Michigan Stove Co., 147 Mich. 676, 111 N. W. 197; Dalm vs. 
Bryant Paper Co., 157 Mich. 550, 122 N. W. 257. 

The case here considered is readily distinguishable from the 
case of Tozer vs. Ocean Accident & Guarantee Corporation, Ltd., 
94 Minn. 478, 103 N. W. 509, cited and relied upon by plaintiff. 
In that case, after investigation, the insurance company advised 
the assured he was not liable and itself “accepted the control and 
defense of the action in the full belief on the part of both re- 
spondent and appellant that the claim so made against respondent 
was a loss within the terms of the policy; that with full knowl- 
edge of the nature and character of the claim, appellant assumed 
the defense of the action, and employed an attorney who con- 
ducted the defense in the name of the plaintiff as provided by the 
contract. * * * Relying upon such course of conduct, 
respondent changed his attitude in respect to the case and, instead 
of reserving to himself the right to select his own counsel, con- 
duct a trial, or make settlement, be turned over to appellant the 
entire matter.” It was properly held that the insurance company, 
by its conduct, had estopped itself from denying liability. No 
such situation is presented by the case at bar. Plaintiff herein 
was seasonably advised of the position of the insurer upon the 
question of liability. It was not misled by any act of the insurer 
into surrendering control of the litigation or refusing to make 
a settlement of the claim. It had ample opportunity to do either 
after receipt of defendant’s letter defining its position. More- 
over, it did not surrender the defense of the action to the insur- 
ance company. It retained its personal counsel to appear and 
assist in its defense at the trial. 

The other cases cited by plaintiff, viz, Royle Mining Co. vs. 
Fidelity & Casualty Co., 126 Mo. App. 104, 103 S. W. 10098, 
Globe Navigation Co., Ltd., vs. Maryland Casualty Co., 39 Wash. 
299, 81 Pac. 826, and Glens Falls Cement Co. vs. Travelers’ 
Insurance Co., 11 App. Div. 411, 42 N. Y. Supp. 285, have been 
examined, but, in our opinion, are not applicable to the facts as 
they exist in the instant case. 

The case of Frank Unnewehr vs. Standard Life & Accident 
Ins. Co., 176 Fed. 16, 99 C. C. A. 490, is as to the facts, very 
similar to the case at bar. There the defense to the suit brought 
by the boy was conducted jointly by the attorneys of plaintiff and 
defendant, but without prejudice to the rights of either. A 
judgment was recovered by the boy, which the plaintiff paid, and 
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the defendant refused to reimburse plaintiff. It is urged by 
plaintiff herein that the case is to be distinguished from the case 
at bar, because there was an express agreement “that the defense 
to the suit brought by the boy was conducted jointly by the attor- 
neys of plaintiff and defendant, but without prejudice to the 
rights of either.” We are unable to make the distinction. By its 
silence on receipt of the letter and its subsequent action in assist- 
ing in the defense, it must be held to have accepted the terms 
proposed by the defendant in its letter of notification. 

The judgment is reversed, and, inasmuch as there is no dis- 
puted question of fact, there will be no new trial. 





Metropolitan Life Ins. Co. vs: Johnson. 


APPELLATE COURT OF INDIANA. 
Division No. I. 


. 


METROPOLITAN LIFE INS. CO. 
vs. 
JOHNSON. (No. 6,915.)* 


APPLICATIONS—W ARRANTIES. 

To constitute a warranty by an applicant for insurance, language must 
be definite and ‘unambiguous. 

(For other cases, see Insurance, Cent. Dig. § 562; Dec. Dig. § 264.) 


LIFE POLICIES—APPLICATION—STATEMENTS—EFFECT. 


Statements in an application for life insurance must be treated as repre- 
sentations, and not as warranties, where the policy provides that it 
was issued on an application omitting warranties. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


LIFE POLICIES—AVOIDANCE—RIGHT TO PREMIUMS. 

A life policy provision that premiums paid shall be forfeited on the policy 
becoming void is unenforceable. 

(For other cases, see Insurance; Cent. Dig. § 459; Dec. Dig. § 198.) 


CONSTRUCTION OE POLICIES. 


Policies must be strictly construed against insurer, especially to avoid 
forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 


LIFE POLICIES—DEFENSES. 


It is no defense to suit on a life policy that the policy provided it should 
be void if insured within the past two years had been attended by 
a physician for a serious disease or had a cancer, and that her 
application concealed such situation, where the policy provided that 
it was: issued on an application omitting warranties, and where no 
return of premiums paid was tendered, though the policy provided 
that on forfeiture such payments should be retained. 


(For othet cases, see Insurance, Cent: Dig. § 1532; Dec. Dig. § 615.) 


LIFE POLICIES—REPRESENTATIONS. 


Where a life insurer, sued on a policy, relied on misrepresentations by 
insured in her application, insured’s knowledge and good faith could 
be considered. 


(For other tases, see Insurance, Cent. Dig. § 685; Dec. Dig. § 291.) 


LIFE nee LEDGE OF AGENTS—IMPUTATION TO 
INSURE 

An aoa life insurer is chargeable with knowledge of insured’s 
physical condition acquired by an agent who took the application, 
delivered the policy, and collected the weekly premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec Dig. § 378.) 


* Decision rendered, April 19, 1911. 94 N. E. Rep. 785. 
L—Vol. XL.—71 
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WAIVER OF PROVISIONS—SUFFICIENCY. 

A policy requirement that a waiver of provisions be indorsed on the 
policy can be waived. 

(For other cases, see Insurance, Cent. Dig. § 1024; Dec. Dig. § 386.) 


LIFE POLICIES—FORFEITURE—WAIVER. 


A life insurer waived the right to forfeit an industrial policy on account 
of insured’s previous physical condition by retaining and collecting 
weekly premiums with knowledge of her condition. 


(For =~ cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. 
§ 3 


LIFE POLICIES—EVIDENCE—SUFFICIENCY. 


A life insurer sued on an industrial policy was not entitled to judgment 
for insufficiency of the evidence to support the special findings that 
insured did not know she had a serious disease when she applied for 
insurance, where the evidence tending to show that she was in fact 
so afflicted was not conclusive. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


Appeal from Circuit Court, Cass County ; John S. Lairy, Judge. 

Action by Samuel M. Johnson against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Myers & Yariorr and Paut M. Souper, for Appellant. 

Gro A. GAMBLE, for Appellee. 

FELT, J. 

Action by appellee against appellant to recover upon a policy 
of industrial insurance issued upon the life of appellee’s wife. 
Judgment for $137.79, from which this appeal is taken. 

The complaint is in one paragraph and in the usual form on 
such contracts. Appellant filed affirmative answers in three 
paragraphs. These answers admit the main allegations of the 
complaint, but seek to avoid liability by special averments relating 
to the application and policy. 

The first paragraph of answer avers, in substance, that the con- 
tract expressly provides, as a condition to the execution of a 
valid contract of insurance upon the life of appellee’s wife, that 
‘‘no obligation is assumed by the company prior to the date hereof, 
nor unless on said date the insured is alive and in sound health,” 
and also, that the policy is issued and accepted upon the condi- 
tions following: “First. This policy is issued upon application 
which omits the warranty usually contained in applications, and 
contains the entire agreement between the company and the 
assured and the holder and owner hereof. * * * Second. 
Unless otherwise stated in the blank space below, in a waiver 
signed by the secretary, this policy is void if the insured before 
its date * * * has been attended by a physician for any serious 
disease or complaint, or has had before said date * * * cancer, 
or disease of the heart, liver or kidneys.” And appellant avers 
that on September 5, 1904, said insured was not in sound health, 
and she had been constantly attended and treated by a physician 
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for a general syphilitic condition of her system, seriously affecting 
and imperiling her health, and for fibroma, or tumor of the 
uterus, and for a most serious and usually fatal disease, to wit, 
cancer of the uterus, seriously affecting her health and imperiling 
her life for more than one year prior to said date, and of which 
malady she, said insured, died March 27, 1905, which conditions 
of said policy and contract were not waived by the appellant. 

The second paragraph is the same as the first, except it alleges 
that on August 27, 1904, the assured, knowing she was not in 
sound health, but afflicted as aforesaid, applied for insurance to 
appellant, and in her application, in answer to one question, viz., 
“Names of all physicians who have attended within two years 
and for what complaints,” she stated, “None,” when in truth and 
fact she had been under constant medical treatment by two phy- 
sicians for more than one year continuously next preceding said 
date for the diseases aforesaid ; that her answers were knowingly 
false, and she fraudulently concealed the truth from appellant 
for the fraudulent purpose of procuring the insurance; that the 
policy was issued on September 5, 1904, in ignorance of the facts 
and of said false representations aforesaid and would not have 
been issued but for said concealment and false representations 
aforesaid. 

The third paragraph of answer differs from the first in this: 
That it makes a copy of the application a part of the pleading and 
avers that it was the basis upon which the policy was issued. 
That she was asked and answered the question shown in the 
second paragraph. That from May 7, 1903, to the time of mak- 
ing the application for said insurance, she had been attended by 
two physicians and treated for subinvolution of the uterus, and 
for fibroma or tumor of the uterus, and for carcinona or cancer 
of the uterus, a most serious, dangerous, and fatal disease, of so 
grave a character as to require an operation on December 17, 
1904, for the removal of part of the organ. That her death on 
March 27, 1905, resulted from said diseases from which she was 
suffering when the insurance policy was issued to her. That it 
was provided in said policy: “That said contract shall be void, 
if the insured, before its date, has been attended by a physician 
for any serious disease or complaint, or has had, before said date, 
any * * * cancer, * * * unless upon a disclosure of said 
conditions, a waiver thereof be signed by the secretary of the de- 
fendant.” That said insured was not, when said policy was 
issued, in sound health, but was then, and had been for 18 
months, suffering from and receiving treatment for a most 
serious and fatal disease, to wit, cancer of the uterus, which con- 
ditions were not disclosed by her, and were not disclosed until 
after her death, and appellant had no notice or knowledge there- 
of, and did not waive the conditions so existing. 

Demurrers for want of facts were addressed to each paragraph 


of the special answers and overruled as to the first and second 
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and sustained as to the third. Appellee replied to the answers by 
general denial and by special reply in two paragraphs. 

The second paragraph of reply to the first paragraph of the 
answer alleges, in substance: The insured did not make appli- 
cation to become a policyholder of appellant but she was repeat- 
edly importuned by appellant to execute the insurance contract 
sued on, and finally yielded and consented to the execution of the 
policy. That the insured was examined on August 27, 1904, by 
a physician employed by appellant for the purpose of ascertain- 
ing the state of her health, and this physician, after having made 
such examination, recommended to appellant that she was in 
good health and a first-class risk. That the cost of the in- 
surance was 25 cents per week during the continuance of 
the policy. That the contract of insurance was executed and 
delivered on September 5, 1904. That appellant knew the 
‘state of health of the insured before and after the policy 
was executed and delivered, accepted payment from the in- 
sured of all the premiums, and did not make any objection 
to her state of health or cancel the policy, but continued to 
collect the premiums, collecting the last one on March 27, 1905, 
the day she died, at which time appellant promised the appellee 
ti.at the policy would be paid within three days. That appellant 
frequently saw and talked with the insured, and on October 31, 
1904, the insured gave notice to appellant that she was unwell, but 
appellant took no steps to cancel said policy, but continued to 
collect the premiums as hereinbefore recited; thus treating the 
policy as valid. Appellee expressly denies that the insured was 
‘not in sound health on September 5, 1904, and prior thereto, and 
denies also that the insured was treated by a physician for the 
diseases alleged in appellant’s answer, and affirms that the in- 
sured was not under the care of any physician, and no physician 
ever disclosed to the insured that she was afflicted with such dis- 
eases. Appellee also denies all other material allegations con- 
tained in the first paragraph of answer, not already admitted as 
true, and avers that by collecting and retaining the premiums 
appellant caused the insured to believe that the policy was valid, 
and has not returned or offered to return said premiums. 

The third paragraph of reply is addressed to appellant’s second 
paragraph of answer and contains substantially the same allega- 
tions as the second paragraph, and in substance the following: 
That the insured was ignorant and unable to read or write and 
put her faith in appellant’s physician, who read the answers to 
all questions embraced in the exhibit indicated by “Questions to 
be Asked by the Medical Inspector”; that the physician did not 
read the questions to the insured or give her any instructions 
concerning the questions or answers; that she depended solely 
upon appellant’s physician to decide whether she was a fit sub- 
ject for insurance, and, after having made this examination, he 
recommended to appellant that she be accepted as a first-class risk, 
in sound health; that the physician wrote the answers to the ques- 
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tions propounded in the exhibit; that appellant knew the true 
state of health of the insured before and after the policy was. ex- 
ecuted, and by appellant’s. solicitation and collection of premiums, 
and by making no objections to the validity of the policy, induced 
the insured to believe the policy was valid, whereas, if appellant 
had not by this conduct induced the insured to believe the ‘policy 
valid she would not have paid any- premiums, nor accepted the 
policy ; that, when the insured first took sick, she notified appel-. 
lant of that fact, and still appellant did not cancel the policy, 
but continued to collect the premiums, and appellee expressly 
denies that on September 5, 1904, the insured was afflicted with 
any diseases imperiling her life, or that she was not then in sound: 
health. 

Demurrers for want of facts were addressed to each of the 
special replies and overruled with exception. 

The rulings on the demtirer to the third paragraph of the an- 
swer and to each paragraph of the special reply were assigned as 
errors; also, overruling the motion for judgment on the answers 
to the interrogatories, and for a new trial. 

The motien for a new trial alleges error of law and insuf- 
ficiency of the evidence, the giving and refusal of certain instruc- 
tions, admitting and excluding certain evidence, and overruling 
appellant’s motion to discharge the jury. 

The jury in answer to interrogatories, found that the decedent 
did not have any of the diseases charged in appellant’s answers, 
and found the facts substantially as alleged in appellee’s special 
replies. They found that she was afflicted with a disease seriously 
affecting her constitution, on and before the time the policy was 
delivered to her, but that she was not attended by a physician, 
prior to the making of the application for her insurance, for any 
disease sufficiently defined or marked to seriously affect her health 
and did not know or believe she was so afflicted; nor was she so 
attended within two years prior to September 5, 1904, but was 
attended by a physician before that time for troubles of a tem- 
porary and nonserious character; that appellant did not at any 
time notify Mrs. Johnson or appellee of any election on its part 
to cancel said policy, nor did it at any time return or offer to 
return to her or appellee the premiums paid thereon. 

The first error relied upon is the sustaining of the demurrer 
to the third paragraph of appellant’s answer. This paragraph 
proceeds upon the theory of a warranty. The policy contained 
certain conditions, the first of which was: ‘This policy is issued 
upon an application which omits the warranty usually contained 
in applications and contains the entire agreement.” 

(1) Notwithstanding our courts have held that persons ap- 
plying for insurance who make statements of material facts are 
held to warrant them as true, the parties to such contracts are 
not thereby precluded from contracting otherwise, and language 
intended to create a warranty must be definite and unambiguous. 

In the recent and well considered case of Iowa Life Ins. Co. 
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vs. Haughton, 45 Ind. App. ——, 87 N. E. 702, this court said: 
“A warranty is created only by the most unequivocal language ; 
and, where the words used will admit of two interpretations, 
that which is most favorable to the assured will be adopted.” 

(2) The statements of the applicant in this case must be con- 
sidered as representations, and not as warranties, for by such 
interpretation only is the contract, which states that the usual 
warranties are omitted, rendered intelligent and consistent. 
Furthermore, the third paragraph of answer counted upon a pro- 
vision in the policy that the same should be void if the assured 
within two years before its date had been attended by a physician 
for any serious disease or complaint or had any one of certain 
diseases, among them cancer, and unless such conditions had 
been disclosed and expressly waived by writing indorsed upon 
the policy. 

(3) By numerous decisions it has been held that a provision 
making the policy void on certain named conditions means void- 
able at the option of the insurance company, and “that an an- 
swer seeking to avoid such policy must set up facts constituting 
an election to avoid it, and also show a seasonable return of the 
premium received.” Atna Life Ins. Co. vs. Bockting, 39 Ind. 
App. 586, 79 N. E. 524; Glens Falls Ins. Co. vs. Michael, 167 
Ind. 659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; 
Hanover Fire Ins. Co. vs. Dole, 20 Ind. App. 333, 50 N. E. 772; 
U. S., etc., Ins. Co. vs. Clark, 41 Ind. App. 345, 351, 83 N. E. 
760; Mod. Woodmen of Am. vs. Vincent, 40 Ind. App. 711, 
717, 80 N. E. 427, 82 N. E. 475; Havens vs. Home Ins. Co., 111 
Ind. go, 12 N. E. 137, 60 Am. Rep. 689; Masonic M .B. Ass’n 
vs. Beck, 77 Ind. 203, 40 Am. Rep. 295. 

(4) The policy under consideration provides: “If this policy 
is or shall become void, all premiums paid shall be forfeited to 
the company.” But the effect of these decisions is to nullify 
that part of the contract which authorizes the company to re- 
tain the premiums if the “policy is or becomes void,’ for the 
law is a part of every contract as much as if written therein at 
length. This would make the clause in question read: “If this 
policy is or shall become voidable at the option of the company, 
all premiums paid shall be forfeited to the company.” In other 
words, it would be made to say that the company might at its 
option elect to avoid its obligation as expressed in the policy and 
at the same time retain the premiums collected. 

In Modern Woodmen vs. Vincent, supra, this court said: “Re- 
scission will not be permitted unless the parties are placed in 
statu quo. * * * The doctrine has its foundation in the 
natural justice which will not permit one to retain the advantage 
and escape the burden of his contract at the same time; * * * 
but, being possessed of the fruits of the contract as ultimately 
made, it became necessary * * * to elect as to the status that 
the transaction should assume.” Horner vs. Lowe, 159 Ind. 
406, 64 N. E. 218; German Ins. Co. vs. Shader, 68 Neb. 1, 93 
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N. W. 972, 60 L. R. A. 918; Standard L. & A. Ins. Co. vs. Mar- 
tin, 133 Ind. 376, 33 N. E. 105. 

(5) Insurance contracts belong to that class that may be 
strictly construed and are so construed against the company 
whenever necessary to prevent a forfeiture of the policy. Where 
the policy contains inconsistent provisions or terms requiring 
construction, that view should be adopted, if possible, which will 
sustain, rather than forfeit, the contract. Glens Falls Ins. Co. vs. 
Michael, 167 Ind. 666, 74 N. E. 965 (8 L. R. A. [N. S.] 708) ; 
Iowa Life Ins. Co. vs. Haughton, supra; Moulor vs. Am. L. 
Ins. Co., 111 U. S. 335, 340, 4 Sup. Ct. 466, 28 L. Ed. 447; 
German-Am. Ins. Co. vs. Yeagley, 163 Ind. 651, 71 N. E. 897; 

The doctrine of the foregoing cases is peculiarly applicable to 
industrial insurance like that provided by the policy here in 
question, for the persons who are thus insured are usually peo- 
ple of limited means, many of them women, children, and busy 
laboring men, not versed in matters of contract, and frequently 
illiterate and dependent upon the agent, in a large measure, for 
their information. “A policy of insurance, like any other con- 
tract, is to be read in the light of the circumstances that surround 
it.” Glens Falls Co. vs. Michael, 167 Ind. at page 667, 74 N. E. 
at page 966 (8 L. R. A. [N. S.] 708.) 

“It is notorious that contracts of insurance are, on the part 
of the assured, entered into without the advice of counsel and 
chiefly upon the representations of the agents of the insurer.” 
Iowa Life Ins. Co. vs. Haughton, 87 N. E. at page 705. 

(6) The court did not err in sustaining the demurrer to the 
third paragraph of answer, for, as shown, the theory of war- 
ranty under the peculiar language of this policy cannot be sus- 
tained, and there are no averments showing an offer to rescind 
the contract and return the premiums received. 

What we have said about the ruling on the demurrer to the 
third paragraph of the answer is largely applicable to the ruling 
on the demurrers to the special replies which aver facts showing 
waiver and estoppel against appellant. 

(7) Under the facts of this case, the decedent’s knowledge 
and good faith may be considered in dealing with her representa- 
tions. 

In Moulor vs. Am. L. Ins. Co., 111 U. S. on page 343, 4 Sup. 
Ct. 470 (28 L. Ed. 447), it is said: “Looking into the applica- 
tion upon the faith of which the policy was issued and accepted, 
we find much justifying the conclusion that the company did not 
require the insured to do more, when applying for insurance, than 
observe the utmost good faith, and deal fairly and honestly with 
it, in respect of all material facts about which inquiry is made.” 
And we adopt this language as applicable to the case at bar. 

The Moulor Case, supra, is cited approvingly in Iowa Life Ins. 
Co. vs. Haughton, supra. See, also, Globe M. L. Ins. Co. vs. 
Wagner, 188 Jil. 133, 58 N. E. 970, 52 L. R. A. 649, 80 Am. St. 
Rep. 169; Henn vs. Met. L. Ins. Co., 67 N. J. Law, 310, 51 Atl. 
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689; Rogers vs. Phenix Ins. Co., 121 Ind. 570, 23 N. E. 498; 
Prebysterian M. Ass’n vs. Allen, 106 Ind. 593, 7 N. E. 317; 
Fidelity M. L. Ins. Ass’n vs. Jeffords, 107 Fed. 402, 46 C. C. A. 
377, 53 L. R. A. 193, 208. 

(8) The agent who secured the application and delivered the 
policy also collected the weekly premiums from the insured, and 
his authority as such agent in those matters is not questioned, 
and we therefore hold that his knowledge was that of the com- 
pany. It is also shown that the assistant superintendent of the 
company saw and conversed with decedent frequently on mat- 
ters relating to her insurance. Met. L. Ins. Co. vs. Willis, 37 
Ind. App. 48, 76 N. E. 560, and cases cited; U. S., etc., Co. vs. 
Clark, supra; Atna Life Ins. Co. vs. Bockting, supra. 

(9) The contention that no waiver is shown because not in 
writing indorsed upon the policy cannot be sustained, for such 
stipulation itself may be waived by the company either by express 
agreement or by conduct. Hanover Fire Ins. Co. vs. Dole, supra, 
and cases cited on pages 338 and 339 of 20 Ind: App., and page 
774 of 50 N. E.; Western Assur. Co. vs. McAplin, Ex.; 23 Ind. 
App. 220, 55 N. E. 119, 77 Am. St. Rep. 423; German Ins. Co. vs. 
Shader, supra. 

(10) The second and third paragraphs of reply show that 
with full knowledge of all the facts known to appellee’s deceased 
wife, in regard to her state of health, appellant continued to col- 
lect and retain the premiums and did not elect to rescind the con- 
tract of insurance and to notify the insured or appellee; nor did 
it tender back the premiums paid. It is expressly denied that at 
the time Mrs. Johnson obtained the insurance she was afflicted 
with the diseases alleged in appellant’s answer. Under the pro- 
visions of the policy, after it was delivered and accepted, it was 
a binding contract of insurance so long as the premiums were paid 
to and retained by the company, and, while appellant had a right 
to rescind the contract for sufficient cause, this right would be 
waived, and if appellant failed to take the necessary steps to 
rescind, as alleged in these replies, or retained the premiums after 
knowledge as alleged, the right to rescind would be waived and 
the company estopped to deny liability on the policy. U. S., etc., 
Co. vs. Clark, supra. 

In Glens Falls Ins. Co. vs. Michael, 167 Ind. on page 679, 74 
N. E. on page 970 (8 L. R. A. (N. S.) 708), the court 
said: “Upon discovery of the true condition of the title, whether 
before or after the loss, the insurer was required to make its 
election either to regard the contract as valid or void. A court 
cannot by its fiat alone render a voidable contract void, but it 
can only adjudge that the party entitled to avoid it has done so, 
and that it thereby and for that reason became invalid.” 

These replies show conclusively a failure on the part of the 
company to elect to rescind the contract and meet the conditions 
necessary to avoid liability, and were therefore sufficient to with- 
stand the demurrers. 
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(11) Appellant insists that judgment should ‘have been ren-. 
dered in its favor on the answers to the interrogatories, and that 
there is no evidence to support the answers that show the deceased. 
did not know when she obtained the insurance that she was 
afflicted with cancer or other disease seriously impairing her 
health. It may be conceded that the evidence is weak to support 
these answers; but, on the other hand, the evidence tending to 
prove that she was so afflicted is by no means conclusive. The 
physicians who give it as their opinion that she was so afflicted, 
and say they so informed her, admit that they may have been 
mistaken in their diagnosis, and further state that they did not 
make a microscopic examination-of the discharge which they 
admit. is necessary to a satisfactory and complete diagnosis, 
Furthermore, it was in evidence that, when she consulted a phy-= 
sician on account of an irregular discharge from the uterus or 
womb, she was a woman about 42 years of age, and was not 
confined to her bed on account thereof, and only rested tempora- 
rily at such times by reclining on a couch or in a chair; that she 
kept about 25 boarders and during part of the time had no help 
and was on her feet.most of the time; that neither she nor mem- 
bers of her family knew or believed she had any serious disease., 
The jury found that she was not prior to the time of her applica- 
tion for insurance afflicted with any disease so sufficiently defined 
or marked as to seriously affect her health. The physician wha 
examined her for the insurance found her to be a good risk and 
stated that there was nothing in her appearance to indicate that 
she was in any way diseased or an undesirable risk. He also 
stated that he read the questions and wrote the answers as he 
understood them without any explanation. True, her answer, 
“None,” to a question calling for the names of physicians, 
who had treated her within two years last past, and for what 
complaints, was not literally true: but we have construed her 
answers as representations ahd not as warranties, and she may 
have honestly interpreted this to mean treatment for any serious 
disease. Fidelity, etc., Life Ass’n vs. McDaniel, 25 Ind. App. 
608, 615, 57 N. E. 645. 

The jury in effect, found that when she was examined for the 
insurance she had in her system the undeveloped disease from 
which she afterwards died, but that she did not know it and was 
not treated for it prior to obtaining the insurance. But this show- 
ing is insufficient to relieve the company from liability when no 
election is shown to rescind the policy and return the premiums. 
The fact that she did not seek the insurance, but was persistently 
solicited and urged to take it, and that the soliciting agent, Mr. 
Keys, and the assistant superintendent, Mr. Lankin, saw htr 
frequently, and that she on different occasions after she obtained 
the insurance voluntarily informed appellant’s agent of her failing 
health and notified him that she was required to undergo an 
operation, and that the agent knew of her going to the hospital 
and of her undergoing the operation, all tend to show good faith 
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on the part of the deceased, and we cannot, in the face of this 
showing, say there was no evidence upon which the jury could 
base the answers to interrogatories returned with their verdict. 

The evidence and the answers to the interrogatories by the jury 
exclude the idea of fraud on the part of the deceased and strongly 
tend to show that she acted honestly and in good faith, though 
mistaken as to her condition. 

The motion for a new trial assigns numerous errors on the 
giving and refusal of instructions. The questions arising on the 
instructions need not be discussed in detail, as the main objections 
relate to the appellant’s contention that the rule of warranty 
applies to the decedent’s answers, while we have concluded 
otherwise. These objections are determined by our conclusions 
already announced. The instructions refused are either covered 
by those given, or state propositions of law contrary to our views 
of the law of the case. The instructions given state the law ap- 
plicable to the issues fairly and fully to both parties, and the 
errors relied upon, other than those growing out of the conflict- 
ing theories in the construction of the contract, if conceded to be 
errors, could not possibly have prejudiced the jury or harmed 
appellant. 

(12) The instructions must be viewed as a whole, and, when 
so considered, those given present the law with commendable 
clearness and precision. ~ 

The alleged errors in the admission and exclusion of evidence 
fail to show any error that deprived appellant of any substantial 
right or in any way prevented a fair trial of the question in issue. 

(13) Sending the jury back to complete the answers to the in- 
terrogatories after they had reported the general verdict, but 
before they had separated was a matter within the discretion of 
the trial court, and his plain duty, in the absence of some showing 
that so to do would be unfair or harmful to one of the parties to 
the suit. There is no showing that any harm could or did result 
therefrom. We find no available error in the record. 

Judgment affirmed. 





Life.] Supreme Lodge Knights of Pythias vs. Neeley. 1123 


COURT OF CIVIL APPEALS OF TEXAS. 


SUPREME LODGE KNIGHTS OF PYTHIAS 
vs. 


NEELEY.* 


a ee OF AGREEMENT BY INSURER—REMEDY OF IN- 


The act of a fraternal insurance order in inducing a member to surrender 
his certificate for a new one for a specified rate per month, and in 
refusing to issue the new certificate on the terms agreed on or to 
return the old certificate, gives the member a cause of action against 
the order. 


at OF AGREEMENT BY INSURER—REMEDY OF IN- 
RED 


Where a life i insurance company wrongfully cancels a policy, insured may 
enforce specific performance or he may tender his payments in 
accordance with the policy, so that his beneficiary may collect the 
face value of the policy, less the amount of premiums due, or he may 
treat the cancellation as a repudiation of the contract and recover 
his damages for breach of contract. 


PREMIUMS PAID ON VOID POLICY—RECOVERY. 

Where a life policy was void ab initio, the premiums paid, with interest 
thereon, were the measure of damages on cancellation. 

(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


WRONGFUL CANCELLATION OF LIFE POLICY—MEASURE OF 
DAMAGES. 


The measures of damages for the wrongful cancellation of a life policy 
is the value of the policy at the time of its cancellation. 


PAID-UP POLICY—PRESENT VALUE. 


The present value of a paid-up life policy is such sum as, at a reasonable 
rate of compound interest, will equal the face of the policy at the 
end of the period of expectancy of insured. 


(For other cases, see Insurance, Cent. Dig. § 1303; Dec. Dig. § 517.) 


PRESENT VALUE OF LIFE POLICY. 


The present value of a life policy, not paid-up, is the sum which, at 
reasonable compound interest, will equal the face of the policy at 
the end of the period of life expectancy of insured, less the premiums 
becoming due during that period, with similar interest thereon, pro- 
vided insured is insurable; and if he is not insurable that fact may 
be shown, so that*a greater premium would be required than that 
shown by the tables of life insurance. 


(For other cases, see Insurance, Cent. Dig. § 515; Dec. Dig. § 237.) 


ee CANCELLATION OF LIFE POLICY—MEASURE OF 
DAM 


Where a life gelles was canceled by agreement between the parties and 


* Decision rendered, Feb. 1, 1911. On motion for rehearing, March 22, 
1911. 135 S. W. Rep. 1046. 
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insured obtained a new certificate, which insurer wrongfully can- 
celed, the measure of damages did not include the premiums paid on 
the first policy 


On Motion for Rehearing. 
WRONGFUL CANCELLATION OF LIFE POLICY—MEASURE OF 
DAMAGES. 


Where a member of a fraternal insurance order was 42 years old, with 
a life expectancy of 26 years at the time of the wrongful cancellation 
of his certificate, the difference between the amount a reliable insur- 
ance company would issue a paid-up policy for $3,000, the amount of 
the policy on which insured was paying an annual premium, and the 
amount in cash such company would issue a policy for the same 
amount as the canceled policy on an insurable risk, aged 42 years, 
with interest from the date of the wrongful cancellation, was the 
measure of damages, for with such difference, plus what it would 
cost insured to carry out the contract, if not canceled, he could obtain 
an equally advantageous contract. 


Appeal from District Court, Milan County; J. C. Scott, 
Judge. 

Action by T. E. Neely against the Supreme Lodge Knights of 
Pythias, From a judgment for plaintiff, defendant appeals. Re- 
versed and remanded, and motion to certify to Supreme Court 
denied. 


Monvra J. Moore, P. T. Lomax and C. K. Ler, for Appellant. 
W. A. Morrison and A. E. Camp, for Appellee. 


JENKINS, J. 

Appellee brought this suit to recover damages on account .of 
the wrongful cancellation of an insurance policy, claiming as his 
measure of damages the premiums paid by him with lawful in- 
terest thereon from the respective payments. 

The undisputed facts show that the appellant is a fraternal in- 
surance organization maintaining lodges in Texas, and has been 
since 1891. Appellee became a member of one of its subordinate 
lodges in 1891, since which time he has been, and still is, a 
member in good standing. In August, 1893, he became a member 
of appellant’s Endowment Rank, and applied for and there was 
issued to him a certificate or policy of insurance for $100, payable 
at his death to the beneficiary therein named. Appellee paid the 
premiums on said policy at the rate of 85 cents per month for 29 
months. In 1896, by agreement with appellant, he surrendered 
said policy and took out another policy for $3,000, in what was 
termed “4th class.” On said $3,000 policy he paid the premium, 
$2.55 per month, for 72 consecutive months’; at the end of said 
time the premium was increased to $3.75, which he paid for 80 
consecutive months, including January, 1909. In January, 1909, 
he surrendered said fourth-class policy upon-the representation 
of the agent of appellant that by so doing the appellant would 
issue him in exchange therefor a “5th class” policy for the same 
amount, at the rate of $5. 40 per month. The rate fixed by ap- 
pellant for appellee for a ‘5th class” policy for $3,000 was in fact, 


7 
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on account of appellee being in the saloon business, $6.45 per 
month ; said business being rated by appellant as extrahazardous. 
This fact was not known to appellee and was overlooked by said 
agent. Appellee believed said statement as to the rate quoted him 
to be true, and would not otherwise have agreed to surrender 
said fourth-class policy for said fifth-class policy. Appellant 
issued a fifth-class policy to appellee for $3,000, and sent the same 
to its said agent, to be delivered to appellee, but when the same 
was received said agent and appellee, believing that a mistake 
had been made as to the rate, returned said policy for correction. 
Appellant declined to correct said policy. Correspondence in 
reference thereto ensued ; appellee demanding either that the new 
policy should be issued in accordance with his agreement with 
said —. or that his former fourth-class policy be returned to 
him. This correspondence continued for eight months; appellee 
in the meantime paying the monthly assessments of $6.45 per 
month “under protest.” Appellee having refused to further pay 
the $6.45 assessment, appellant canceled his fifth-class policy. 
The fourth-class policy had been canceled when the fifth-class 
policy was issued. Appellant also refused to re-issue the fourth- 
class. policy, except as of appellee’s then age.. Appellant having 
refused to correct said fifth-class policy or to return said fourth- 
class policy, appellee elected to treat said action as a repudiation of 
the contract, and brought this suit. Said premiums, together with 
6 per cent interest thereon from the respective dates of payments, 
aggregate $753.92, for which amount the court trying the same 
without a jury rendered judgment. 

The court filed its conclusions of fact substantially as above set 
out, and its conclusions of law as follows: “Under the above 
facts I conclude, as a matter of law, that the defendant has 
breached its contract of insurance without cause, and that plaintiff 
is entitled to his damages, and that the measure of damages in this 
case is the amount of premiums on all said policies, together with 
6 per cent interest thereon from the respective dates of payments 
to:this date, and that plaintiff should have his judgment accord- 
ingly.” By appropriate assignment the appellant brings in ques- 
tion on this appeal the correctness of the court’s conclusions of 
law, the judgment rendered in accordance therewith. 

1. There can be no question as to the correctness of the 
court’s conclusion that the act of appellant in refusing to either 
issue the new policy on the terms agreed upon between its agent 
and appeellee, or to return the old policy, gave appellee a cause of 
action against appellant. Lovell vs. Ins Co., 111 U. S. 264, 4 
Sup. Ct. 390, 28 L. Ed. 423. 

2. When an insurance company wrongfully cancels a policy, 
the insured may take either of three courses: He may, by equit- 
able proceedings, enforce specific performance; or he may tender 
his payments in accordance with the terms of the contract, in 
which event his beneficiary could collect the face value of the 
policy, less the amount of premiums due, upon the death of the 
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insured ; or he may, as did appellee in this case, treat such can- 
cellation as a repudiation of the contract and recover his damage 
for breach of such contract. Speer vs. Ins. Co., 36 Hun (N. Y.) 
323; Day vs. Ins. Co., 45 Conn. 498, 29 Am. Rep. 693; Standley 
vs. Ins. Co., 95 Ind. 258; Niblack on Ben. Societies, § 280; Bacon 
on Ben. Societies, § 376. 

3. We quote from appellee’s brief as follows: “The decisions 
of the courts as to the measure of damages in this class of cases 
is, we admit, conflicting; but by far the greater number of the 
state courts hold, as do the Texas courts, that the proper measure 
of damages is the amount of premiums paid, with interest thereon 
from the date of payments.” There is such a conflict, and it is 
irreconcilable; but we do not understand that the Texas courts 
can, in any proper sense, be said to have held as stated by 
appellee. Appellee cites, in support of his statement, A. L. of H. 
vs. Batte, 34 Tex. Civ. App. 456, 79 S. W. 629, and Ins. Co. vs. 
Wood, 57 S. W. 685. In the Batte Case the amount of the re- 
covery does not appear to have been made an issue. The sole 
issue to which the attention of the court appears to have been 
called, and with which the opinion deals, was as to the right of 
the order to reduce the policy from $5,000 to $2,000, without the 
consent of the insured, and whether such attempted reduction 
amounted to a repudiation of the contract. The only reference 
to the amount of the recovery is in the statement of the case, as 
follows: “She (appellant) declined to pay any further assess- 
ments, and elected to treat such contract as rescinded, and on 
April 9, 1903, brought this suit in the district. court of Milan 
county to recover back the premiums paid by her during her 
membership, amounting to the sum for which judgment was 
rendered for appellee.” Nothing is said about interest on such 
premiums, which the courts sustaining appellee’s contention hold 
the insured is entitled to recover. The court below held that the 
attempted reduction in the amount of the policy was unauthor- 
ized, and amounted to a repudiation of the contract, and this is all . 
that this court can properly be held to have decided in affirming 
said judgment. In the Wood Case the insured gave his note for 
the first premium. A part of the contract of insurance was that 
the company was to appoint Wood as a member of the com- 
mittee of reference. It breached the contract, and, having sold 
the note to an innocent purchaser, Wood brought suit to recover 
the amount of the note. This court held that he was entitled to 
such recovery. The measure of damages in the sense that ‘that 
issue is presented in this case was not considered by this court. 
We think this is an open question in this state. 

4. We do not agree with appellee that “the greater number 
of state courts” hold with his contention. Such seems to be 
the rule in North Carolina, Georgia, Pennsylvania, Ohio, and 
Missouri. However, if it was true that the “greater number” 
of courts in other jurisdictions had so held, we would not neces- 
sarily feel bound to follow them, as against a less number of 
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courts holding otherwise. In such case it is safe to assume that 
the better reason is the better law, and as the law aims at the 
perfection of reason, if the matter is not stare decisis, and the 
matter not being settled by statute, the better reason is the law. 

5. The reasoning of the courts holding that the premiums paid 
with the interest thereon is thee proper measure of damages, 
where an insurance company has undertaken to repudiate its 
contract, is not at all satisfactory to our minds. We think much 
confusion on this subject would have been avoided, had the 
courts considered the fact that a suit upon such breach of con- 
tract is simply a suit for damages, and had they kept in mind 
the well-settled standard in all such cases. Punitory damages 
and penalties given by statute aside, there is no principle of law 
better settled than that the measure of damages is the pecuniary 
loss sustained. Mr. Sedgwick announces this well-settled prin- 
ciple of law in the following language: “In cases of civil injury 
and breach of contract, the declared object of awarding damages 
is to give compensation for pecuniary loss; that is, to put the 
plaintiff in the same position, as far as money can do it, as he 
would have been if the contract had been performed, or the 
tort not committed.” Sedgwick on the Measure of Damages, 
vol. 1, § 30; Am. & Eng. Ency. Law, vol. 8, p. 632; Railway 
Co. vs. Hill, 63 Tex. 385, 51 Am. Rep. 642; Smith vs. Sherwood, 
2 Tex. 460. All of the courts( we believe, except the North 
Carolina court, base their holding that the premiums paid, with 
interest on same, is the proper measure of damages upon the 
proposition that, inasmuch as the insured has not died, the com- 
pany has been out nothing and the insured has received nothing. 
This assumed premise has been rejected by the majority of the 
courts, and is, to our minds, as baseless as that one has received 
no consideration for a premium paid for fire insurance, because 
his house has not burned. It is a well-established rule that, if a 
party sues for breach of an executory contract, he must account 
for the benefits, if any, which he has received under such con- 
tract. Richards vs. Allen, 17 Me. 396. In Speer vs. Ins. Co.; 
36 Hun (N. Y.) 323, the court said: “The recovery of the 
premiums and interest could be sustained only on the ground of 
a total failure of consideration. When the policy was valid up 
to the time of its cancellation, there is no such failure.” 

6. If the policy was void ab initio, the premiums paid, with 
interest thereon, is the correct measure of damages, for the rea- 
son that in such cases no services have been rendered and no 
benefits have been received. Fisher vs. Ins. Co., 162 Mass. 236, 
38 N. E. 503; Ins. Co. vs. McCormick, 19 Ind. App. 52, 49 N. E. 
44, 65 Am. St. Rep. 392; Ellis vs. Friendly Ass’n, 16 Pa. Super. 
Ct. 607. 

7. The North Carolina court (Strauss vs. Ins. Co., 126 N. C. 
971, 36 S. E. 352, 54 L. R. A. 605, 83 Am. St. Rep. 699) admits 
that the rule established by it, viz., recovery of the premiums, 
with interest falls short of theoretical justice, and excuses it- 
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self for this rule on the ground that it is impracticable to ascer- 
tain the value of the policy canceled. A knowledge of the basic 
principles of life insurance leads, we think, to a different conclu- 
sion. We are impressed with the statement of the Supreme 
Court of Alabama on this subject. It says: ‘The damages are 
liquidated, being capable of the most accurate and certain math- 
ematic ascertainment. The legal measure of such damages is the 
surrender, or equitable value, of the policy, calculated on the 
basis of the American Table of Mortality, of which judicial no- 
tice will be taken by the courts.” McDonnell vs. Ins. Co., 85 
Ala. 408 5 South. 120. 

8. Appellee cites Niblack on Ben. Societies, § 280. Refer- 
ence to section 282 will indicate that this author failed to dis- 
tinguish between cases where the risk attached and where it did 
not. At any rate, his citation of but one case in support of his 
text, and that a case in which the measure of damages was not 
made an issue, shows a lack of investigation on his part. Ap- 
pellee also cites Bacon on Ben. Societies, § 376. This author’s 
text is not well sustained by his citations. He cites cases from 
North Carolina, Georgia, and Missouri which sustain him; but 
he also cites in support of his text cases from New York, Indi- 
ana, Massachusetts, and Kansas which not only do not support 
his text, but hold directly the reverse. This author seems to 
be aware that there are authorities that do not sustain his state- 
ment of the law, for he says, “This measure of damages has 
been doubted,” and cites two cases in a footgote to this state- 
ment. A more careful research would have shown -him that 
there were many cases by the most eminent courts of this coun- 
try which do not “doubt” the correctness of the measure of 
damages as stated by him, but directly condemn it. As showing 
how inaccurate this author is in his citation of authorities, we 
quote from some of the opinions cited by him in support of his 
text, but which hold directly to the contrary: ‘The measure of 
damages would be the cash surrender value of the policies.” 
Ins. Co. vs. McCormick, 19 Ind. App. 52, 49 N. E. 44, 65 Am. 
St. Rep. 392. “The defendant carried the insurance upon the 
life of plaintiff's husband for six years and earned the premiums, 
and the plaintiff is not entitled to recover them back.” Mc- 
Elwain vs. Ins. Co., 50 App. Div. 63, 63 N. Y. Supp. 295. In 
Whitehead vs. Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 
787, it was held that the measure of recovery was the face value 
of the policy, less the amount of the unpaid premiums. See, 
also, citation from Barney vs. Dudley in subsequent portion of 
this opinion. Other cases cited have no application. Fisher vs. 
Ins. Co., 162 Mass. 236, 38 N. E. 503, was a case where the 
policy was void ab initio. Ins. Co. vs. Curry, 115 Ky. 100, 72 
S. W. 736, 61 L. R. A. 268, 103 Am. St. Rep. 297, involved only 
the question of the right of the company to forfeit a policy on 
which the premiums had been paid, by reason of failure to pay 
interest on a loan to which the policy was collateral. 
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9g. We doubt if the cases holding that the premiums paid, 
with interest on same, is the measure of damages, where the con- 
tract has been wrongfully repudiated, is satisfactory in those 
jurisdictions where the same has been held, though the courts 
there may feel constrained to follow them. In Smith vs. Ins. 
Co., 64 Mo. 333, the Supreme Court of Missouri said: “It will be 
seen that the petition in this case is not to enforce the contract 
of insurance, but to claim damages for its dissolution without 
justifiable cause ;” and the damages claimed and awarded were 
the value of this policy at the date of its dissolution by the com- 
pany. The judgment rendered on this basis was affirmed. In 
the case of Rumbold vs. Ins. Co., 7 Mo. App. 72, 73, the policy 
provided that the insured might surrender the same and receive 
in lieu thereof a paid-up policy. The company refused to com- 
ply with this contract, and the insured brought suit for damages. 
The trial court instructed the jury that plaintiff's measure of 
damages was the premiums paid, with interest on same. The 
appellate court, in its opinion reversing the judgment, said, 
among other things: “The insurer bore the risk. * * * It 
is clear that the measure of damages here was the value of the 
new policy at the time of the demand and refusal. * * * On 
such a policy the value was clearly calculable.” The leading 
Missouri case in support of the proposition that the premiums, 
with interest, is the measure of damages, is Mckee vs. Ins. Co., 28 
Mo. 383, 75 Am. Dec. 129. In the Rumbold Case the court re- 
ferred to the McKee Case in the following language: “Even if 
that case could, in view of later decisions, be considered as lay- 
ing down a correct rule.” 

It is true, in the Rumbold Case the court bases its decision on 
the ground that it was the insured who voluntarily put an end 
to the policy by refusing to any longer pay the premiums there- 
on, but, inasmuch as it is the law that in every case where an 
insurance company wrongfully attempts to cancel a policy the 
insured may keep his policy alive by tendering the premiums 
according to the contract, it might, with equal reason, be said 
that in all such cases it is the insured who voluntarily puts an end 
to his policy. In either case the suit is upon breach of the con- 
tract, and we see no reason why there should be a different 
standard of damages. In the case of Ins. Co. vs. Schultz, 82 Pa. 
52, where the facts were similar to the Rumbold Case, supra, 
the Supreme Court of Pennsylvania attempted to draw a dis- 
tinction between a case of rescission of contract and one of 
breach of contract. If the company has undertaken to wrong- 
fully rescind or forfeit the policy, it is a breach of the contract, 
and the refusal to issue a paid-up policy, as provided in the 
contract, can be no more than this. To our minds it is a distinc- 
tion without a difference, and indicates that the courts of those 
states are not satisfied with the rule on this subject which they 
have heretofore announced. 

In all other cases of breach of contract the pecuniary loss is 

L—Vol. XL.—72. 
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the measure of damages; why should it not be in this? If I 
contract with a carpenter to build me a house for the agreed 
consideration of $1,000, and he refuses to do so, and it would 
cost me $1,200 to have it built in the manner contracted for, I 
can recover $200. In other words, I am entitled to the value of 
the thing contracted for, less what it would have cost me, had 
the contract been carried out. But if the carpenter has per- 
formed his contract in part, a proper deduction must be made. 
Why should not these well-settled and eminently just rules as 
to the measure of damages for breach of contract be applied to 
life insurance ? 

10. We hold that the proper measure of damages for the can- 
cellation of a life insurance policy is the value of such policy at 
the time of such cancellation. The following authorities are 
referred to as sustaining this holding: Day vs. Ins. Co., 45 
Conn. 498, 29 Am. Rep. 693; Ins. Co. vs. McCormick, 19 Ind. 
App. 53, 49 N. E. 44, 65 Am. St. Rep. 392; Speer vs. Ins. Co., 
36 Hun (N. Y.) 323; Farley vs. Ins. Co., 41 Hun (N. Y.) 304; 
McElwain vs. Ins. Co., 50 App. Div. 63, 63 N. Y. Supp. 293; 
Ebert vs. Ins. Co., 81 Minn. 116, 83 N. W. 506, 84 N. W. 457; 
Whitehead vs. Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 
787 ; Lovell vs. Ins. Co., 111 U. S. 267, 4 Sup. Ct. 390, 28 L. Ed. 
426, 427; Standley vs. Ins. Co., 95 Ind. 258; Abell vs. Ins. Co., 
18 W. Va. 400; Ins. Co. vs. Baker, 85 Ill. 410; Ins. Co. vs. Mc- 
Hugh, 7 Neb. 66; Barney vs. Dudley, 42 Kan. 212, 21 Pac. 1079, 
16 Am. St. Rep. 476; Ins. Co. vs. Statham, 93 U. S. 24, 23 L. 
Ed. 792; Ins. Co. vs. Kelso, 16 Kan. 481; McDowell vs. Ins. 
Co., 85 Ala. 401, 5 South. 120; Watts vs. Ins. Co., 16 Blatchf. 
231, Fed. Cas. No. 17,294; Ins. Co. vs. Heidel, 8 Lea (Tenn.) 
488; Ins. Co. vs. Weck, 9 Ill. App. 358. 

11. What is the present value of a life insurance policy? If 
the policy was paid up, the answer would be obvious. It would 
be such a sum as, at a reasonable rate of compound interest, 
would equal the face of the policy at the end of the period of 
expectancy. If not paid up, its value can be computed with 
equal certainty. It would be a like sum, less the premiums which 
would become due during the period of its expectancy, with com- 
pound interest thereon. This, of course, presupposes that the 
party is still insurable. In line with the statement of the Su- 
preme Court of Alabama, as hereinbefore quoted, and also with 
the decisions in other states, the Supreme Court of Kansas in 
Barney vs. Dudley, 42 Kan. 212, 21 Pac. 1079, 16 Am. St. Rep. 
476, said: “The measure of damages is the difference between 
the rate of the premium paid for the old insurance and what 
another company of equal credit and standing would charge to 
issue a new policy on the same life, calculated on his expectancy.” 
In other cases it is said that the proper measure of damages is 
the difference between the premiums paid and the cost of carry- 
ing the insurance, with interest thereon. These are but methods 
of ascertaining the value of the policy at the time of its cancel- 
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lation, and are equivalent to saying that the damage recoverable 
is what it would cost to carry the contract into effect, which, in 
all cases of breach of contract, is the true measure of damages. 

12. The North Carolina court adverted to the fact that the 
insured may be in ill health, or not insurable at all. If, in sucha 
case, the measure of damages here proposed cannot be applied 
by reason of its uncertainty, this affords no excuse for not ap- 
plying it in cases where such facts are not shown to exist. But 
in such supposed case, the value of the policy can be ascertained, 
from the opinion of experts, with as much certainty, if not 
greater, as in the majority of cases where damages are allowed 
upon expert testimony. “If the insured is in ill health or not 
insurable, this might be shown, and that a greater premium would 
be required than that shown by the tables of life insurance.” 
Dudley vs. Ins. Co., supra. To the same effect is the opinion of 
the court in Ebert vs. Ins. Co., 81 Minn. 16, 83 N. W. 506, 84 
N. W. 457. See, also, Ins. Co. vs. Fitzgerald, 1 White & W. 
Civ. Cas. Ct. App. (Tex.) § 1348. In such cases the amount of 
damages would be a fact to be determined by the jury, not arbi- 
trarily, but upon the evidence of experts, as applied to the well- 
known principles of life insurance. 

13. Appellant also assigns as error the conclusion of the court 
that appellee was entitled to recover the premiums paid on the 
$1,000 policy. We think that the court erred in this conclusion, 
in any event, for the reason that the $1,000 policy was canceled 
by agreement between the parties, and presumably all rights 
thereunder were adjusted. The fact that the insured is said to 
have been transferred into a different class does not prevent the 
$3,000 policy from being a new contract. 

For the reasons hereinbefore indicated, this case is reversed 
and remanded. 

Reversed and Remanded. 


On Motion for Rehearing. 


Appellee has filed a motion for a rehearing, and also a motion 
that this case be certified to the Supreme Court. The ground 
for the latter motion is that our opinion herein-is in conflict with 
the opinion of this court in A. L. of H. vs. Batte, 34 Tex. Civ. 
App. 456, 79 S. W. 629; Same Appellant vs. Hefley, 70 S. W. 
1199; Same vs. Oxenford, 79 S. W. 1199; Same vs. Cochran, 81 
S.W.1276; Same vs. Repsdorph, 81 S.W.1277; Same vs. Sweiss, 
81 S. W. 1277; and Same vs. Williford, 81 S. W. 1278. These 
were companion cases from the same court, in which the parties 
were represented by the same attorneys. In all of these cases, 
except the Batte Case, memorandum opinions were rendered; 
the court saying that they involved the same questions of law. 

In our opinion herein we said: “In the Batte Case the amount 
of recovery does not appear to have been made an issue.” Since 
appellee’s motion for a rehearing has been filed herein, we have 
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examined the record in the Batte Case and find that we were 
correct in the above statement. The judgment in that case was 
for a certain sum, without mention as to how the same was ar- 
rived at. Appellant made no motion for a new trial; the case 
having been tried before the court. Its assignments of error 
raises only the issues as to appellant’s right to reduce the policy 
from $5,000 to $2,000, the acquiescense of appellee in such change 
in its by-laws, forfeiture of the policy by appellee’s failure to pay 
premiums, and the statute of limitation. No error is assigned 
as to the amount of the judgment, nor as to the measure of 
damages, and no reference is made in appellant’s brief to these 
matters. This court having found, as we think rightfully, against 
appellant on the errors assigned, could not do otherwise than 
affirm the judgment, however erroneous the measure of damages 
adopted by the trial court may have been, and however excessive 
the judgment may have been by reason of such erroneous measure 
of damages. For the reason that there is no conflict between the 
opinion in this case arid in the Batte Case, we decline to certify 
this case to the Supreme Court. 

Appelle insists, and perhaps not without reason, that in quot- 
ing with approval the language of a number of courts with ref- 
erence to the proper measure of damages, we have not made it 
clear as to just what is the proper method of arriving at the dam- 
ages recoverable in this case. For instance, the statement in the 
Alabama case that “the legal measure of damages is the surrender 
or equitable value of the policy” means the present value of such 
policy to be insured under his contract; in other words, the pres- 
ent value of his insurance contract. We attempted to illustrate 
this in the supposed contract with the carpenter, from which we 
deduced the conclusion that upon breach of contract one is “en- 
titled to the value of the thing contracted for, less what it would 
have cost him, had the contract been carried out.” Applying this 
to a life insurance policy which has been wrongfully canceled, 
the insured is entitled to present value of the policy, to be ascer- 
tained as indicated in the eleventh paragraph of our opinion 
herein as to a paid-up policy, less the present value of the 
premiums which would have been paid under the contract, had 
the same been carried out. 

We will give an illustration, applicable to the very facts of this 
case which will determine the amount that appellee is entitled 
to recover, and which will meet the demands of the standard 
herein laid down, without the necessity of figuring interest or 
discount. Assuming, as appellee states in his motion, that he 
was 42 years old and had an expectancy of 26 years at the time 
his policy was canceled, any actuary, or perhaps any competent 
insurance agent, with the aid of the tables furnished him, can 
tell for what amount in cash a reliable insurance company would 
have issued a paid-up policy for $3,000, the amount of the policy 
herein on which the insured was paying an annual premium of 
$45, as was the case as to the policy canceled, and for what 





Life.| Supreme Lodge Knights of Pythias vs. Neeley. 1133 


amount in cash such company would issue a policy for the same 
amount as the canceled policy, on an insurable risk, aged 42. 
The difference between these sums, with interest from the date of 
the wrongful cancellation, is the appelle’s measure of damages, 
for with this difference, plus what it would have cost him to have 
had the contract carried out, had the policy not been canceled, 
he could have obtained as equally advantageous a contract or 
policy. 

This being a case of first impressions and there being irrecon- 
cilable conflicts in the decisions on this subject in other jurisdic- 
tions, we have deemed it proper to comply with appellee’s request | 
to make this further explanation and illustration of our holding 
in this case. 

The motions for rehearing and to certify are overruled. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The principles which should determine the value of a policy and 
the measure of damages involved in-its wrongful cancellation seem 
to be imperfectly comprehended by the courts. If a policy void ab 
initio has thus been canceled it may not improperly be held that, since 
no risk has been assumed, a return of the premiums paid, with in- 
terest, is the proper measure. But this assumes that the policy would 
not have been paid even if it had become a claim. Where not thus 
void ab initio a risk of loss has been carried by the company and its 
premiums have been in part used like those of other policies to pay 
losses which have occurred. There can be no such return of pre- 
miums except at the expense of other policyholders. A certain part 
of all life insurance premiums, like those of fire insurance, are neces- 
sarily used in the payment of current losses, and the insured corre- 
spondingly receives the benefit of a current protection for which he is 
assumed to pay. The value of this protection should be deducted from 
any damages to which he might otherwise be entitled. The case is 
analogous to that of a contractor who has completed part of his work 
for which he is entitled to be credited. 

In determining the value of such a policy again, the courts, as in 
this case, are apt to confound a life expectancy with the correct meas- 
ure of the value of an after life in which the element of compound in- 
terest plays an important part. If no interest earnings were involved 
the life expectancy would give the correct measure. But because of 
compound interest, the present value of a policy by no means increases 
at a similar rate to that of the expectancy. Reinstatement, where it 
can be properly applied, gives the most perfect measure of such value. 
Correspondingly the cost of reinstatement would seem to be equitably 
the most correct. This, in case of an insurable life, can generally be 
easily determined. But if the life has become uninsurable the ques- 
tion is one of judgment by a jury aided by the views of actuarial and 
medical experts. 
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COURT OF CHANCERY OF NEW JERSEY. 


BLANCHARD €&T AL. 
vs. 


PRUDENTIAL INS. CO. OF AMERICA et AL.* 


LIFE INSURANCE COMPANIES—RATES—REDUCTION. 


‘A life insurance company may reduce its rates for future business, if 
the enterprise is not thereby endangered, by actual reduction or by 
increasing the amount of insurance purchasable for the same amount. 


(For other cases, see Insurance, Dec. Dig. § 183.) 


LIFE INSURANCE COMPANIES—RATES—REDUCTION. 


A life insurance company which under the election required by P. L. 1907, 
p. 133, § 12, elected to conduct a nonparticipating policy business, 
cannot give retroactive benefits to existing policyholders by a re- 
duction in rates. 


(For other cases, see Insurance, Dec. Dig. § 183.) 


LIFE INSURANCE COMPANIES—ULTRA VIRES. 


Life insurance being affected with public interest, the Attorney General 
can sue to enjoin ultra vires acts by a company engaged in that 
business, and that without a relator, but of his own motion. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


LIFE INSURANCE COMPANIES—DIVIDENDS. 


A life insurance company is properly compelled to declare a dividend 
among its stockholders where funds held as a surplus appear to be 
unnecessarily and unreasonably held. 


(For other cases, see Insurance, Dec. Dig. § 38.) 


LIFE INSURANCE COMPANIES—DIVIDENDS. 


General Corporation Act April 21, 1896 (P. L. p. 293) § 47, as amended by 
Act March 21, 1901 (P. L. p. 246), governing declaration of corporate 
dividends, does not apply to life insurance companies. 


(For other cases, see Insurance, Dec. Dig. § 38.) 


Bill by Leon F. Blanchard and others against the Prudential 
Insurance Company of America and others. Decree directed. 


Joun R. Harprn and Ropert H. McCarver, for Complainants. 

Epwarp D. DuFFiELD, R. V. LinpaBury, and JoHn C. 
Spooner, for Defendants. 

Howe ., V. C. 

The bill in this case was originally filed by Leon F. Blanchard 
for himself and other stockholders of the Prudential Insurance 
Company of America who were similarly situated with him to 
enjoin the company from carrying out a scheme whereby certain 
benefits were given to the holders of certain of its nonpartici- 
pating industrial policies; and to compel the company to pay to 


* Decision rendered, Feb. 25, 1911. 79 Atl. Rep. 533. 
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its stockholders such dividend out of its surplus as would be sanc- 
tioned by a judicial inquiry into the affairs and assets of the 
company. There are other forms of relief sought touching the 
payment of salaries and the expenditure of moneys in building 
operations, but the two grounds above mentioned are the only 
ones which were seriously litigated. The facts are voluminous 
and intricate and largely of a technical character, but as to those 
which are material to the decision of the points litigated there is 
but little variance. After the cause was at issue, other stock- 
holders were admitted, so that now the complainants are eighteen 
in number, holding somewhat more than 20 per cent of the total 
share capital of the company. These additional complainants 
join in the prayer of the bill. 

The company was organized under the name of the “Widows’ 
and Orphans’ Friendly Society” by a special act of the Legislature 
of this state approved April 3, 1873 (P. L. p. 1418). Its name 
was changed to the “Prudential Friendly Society” by another 
special act in 1875 (P. L. 1875, p. 35), and again by a certificate 
pursuant to a statute then in force on March 30, 1877, to the 
“Prudential Insurance Company of America” (Revision 1877, 
p. 1288, § 23). It began business with very small capital, which 
has been increased from time to time by the declaration of stock 
dividends from its accumulated surplus until at the time of the 
filing of the bill it had a capital of $2,000,000, divided into 40,000 
shares of the par value of $50 each. It has paid to its stock- 
holders a dividend at the rate of 10 per cent per annum for many 
years. At the beginning and until 1886, it issued what is known 
as nonparticipating industrial policies only. These were policies 
issued for a definite and specified amount upon payment of def- 
inite and specified premiums, and the policy holders were not 
entitled by the terms of their contracts to any rebates, dividends, 
or other participation in such profits as the company might make 
in the transaction of the business. By 1886 the financial stand- 
ing of the company had become so well established that it began 
issuing what is called “ordinary policies,” the great majority of 
which by their terms entitled the holders to such dividends or 
participation in the company’s profits as the directors might deter- 
mine upon. There was a class of these policies by which the 
holder was entitled to participation in the profits at the end of 
certain periods of years, as, for instance, policies were issued 
which entitled the holder to a dividend, not annually, but at the 
end of each period of five years from the date of the policy, pro- 
vided he was living at the end of the term. These are called 
“deferred dividend policies.” 

In November, 1896, at a meeting of the executive committee, 
the president of the company explained and outlined a scheme for 
granting concessions, as they were called, to the holders of in- 
dustrial policies by giving to them a post mortem dividend after 
five years, a cash dividend after fifteen years, and establishing 
a surrender value for the policies after twenty years, whereupon 
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a resolution was passed directing the officers to perfect and 
modify the plan in their discretion, and they were authorized 
to extend it to old policies as far as they considered it wise to do 
so. This committee appears to have made a report at a meeting 
of the board of directors on January 6, 1897; and, while the 
record (page 738) does not state that it was adopted, it appears 
to have been acted upon in such a manner as to make all the 
industrial policies outstanding at that time participants in the 
profits of the company. This action then put nearly all the 
policies of the company on a participating basis, and they re- 
mained so for a period of ten’years. By section 12 of chapter 
72 of the Laws of 1907 (P. L. 1907, p. 133), every domestic 
stock life insurance company was put to its election whether it 
would carry on its business in the form of participating or non- 
participating business. This election was required to be made 
by a resolution of the board of directors to be filed with the 
commissioner of banking and insurance on or before September 
I, 1907, and it was provided that after December 31, 1907, such 
companies should conduct only the kind of life insurance which 
they severally had so elected to carry on, and should not there- 
after conduct both the participating and nonparticipating branches 
of the business. In pursuance of this legislation, the company 
passed a resolution on July 8, 1907, electing to carry on its 
business in the form of nonparticipating business, and providing 
that it should cease the issuing of participating policies on August 
1, 1907. /.t the time this election went into effect, the company 
had outstanding three classes of policies, to which frequent 
reference will hereafter be made: (1) Industrial policies; (2) 
ordinary policies; (3°) deferred dividend policies. By the term 
“ordinary policies” I refer to the various forms of policies issued 
from what has been called the ordinary branch of the business, 
and exclude industrial policies. These three classes of policies 
must of course remain participating policies, and their holders 
cannot be deprived of their right to participation so long as the 
present contracts are outstanding. 

During the life of the company it has in several instances 
granted to its policy holders what it has denominated increased 
benefits under their policies, which are not called for by the terms 
of the contracts. These increased benefits consisted in enlarging 
the amount payable to the policyholder at maturity. The result 
was reached by an addition to the face of the policy rather than a 
reduction of the premiums, for the reason that a reduction of the 
premiums would run into fractions of a cent, which would 
be inconvenient if not impossible to handle and calculate in 
practice. Such concessions, as they have likewise been called, 
were made in 1880, 1885, 1891, 1897, 1899, 1906 and 1907. The 
officers of the company declare that the giving of such conces- 
sions or benefits is now and always has been the policy of the 
company ; that, when the company started business, it was with- 
out accurate life tables as to industrial lives; that it fixed upon 
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a table of rates which eventually turned out to be too high; and 
that, inasmuch as the policyholders’ money had created a fund 
that was larger than was deemed necessary to protect the com- 
pany’s obligations, they should be entitled to the benefits thereof 
by an increase in the face value of their policies. With this 
series of acts in mind, the board of directors on June 14, 1909, 
passed a resolution the result of which was another con- 
cession or benefit to the industrial policy holders, beginning with 
all industrial policies issued on and after July 5, 1909, not by 
reducing the premium, but by adding about 10 per cent to the 
amount of insurance that the same premium would thereafter 
purchase. This particular concession or benefit was likewise 
extended to all industrial. policies which were issued after the 
beginning of the year 1907 which should be in force on July 1, 
1909. Complaint is made of this by the bill (page 32) in these 
words: ‘That methods and policies are devised by said directors 
and enforced by them, instituted and continued for the purpose 
of keeping down so. far as possible additions to the profits of said 
corporation distributable to the stockholders thereof, and that 
such distributable profits have been distributed, and it is the 
avowed intention of the said directors to hereafter make further 
distribution thereof, to policyholders of said corporation not 
entitled thereto by their policy contracts, in large amounts, at 
the direct. expense and to the direct injury of the stockholders 
of said corporation.” The reply of the answer to this charge 
is (page 13): “Defendants also admit that the directors expect 
to make further distributions from the earnings on the nonpartici- 
pating policies that were issued prior to 1897 to the holders of 
such policies, and say that this course is not only just and fair 
to the policyholders concerned and the stockholders as well, but 
is essential to the continued prosperity of the company.” 

The complainants urge that the action of the company in con- 
ferring the benefit proposed by the resolution of 1909 is wholly 
void, for the reason that it contravenes the legislation of 1907 
already referred to, under whose authority the company elected 
to do only a nonparticipating business, and that the granting of 
the benefit proposed is in effect permitting the future policy- 
holders to participate in the profits contrary to the statute. It 
is obvious that there are two classes of policyholders dealt with. 
The one class comprise all the industrial policies which the 
company might issue after July 5, 1909. The other class consists 
of those. policies issued between January I, 1907, and July 1, 
1909, to which a retroactive benefit of the same character is 
given. ; 

(1) I have no hesitation in saying that it is entirely competent 
for the company, acting through its board of directors, at any 
time to reduce its rates of premiums for future business, and that 
its discretion therein is uncontrolled, except that it would not 
be permitted to reduce the rates so low as to endanger the whole 
enterprise. If after long experience the company finds that its 
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rates are excessive, it is not only its right, but its duty, to reduce 
them to a reasonable basis. And this may be done either by an 
actual reduction of the whole table of rates of premium or by 
increasing the amount of insurance which the old rates will there- 
after purchase. The new rate or the increased amount of in- 
surance, so far as this class of policies is concerned, would then 
become a part of the insurance contract, and would operate to 
the extent to which the benefit is conferred as a reduction in the 
premium rates. 

(2) But as to the policies which receive the retroactive benefit 
the situation is different. A portion of these policies—that is 
to say, those issued between January 1, 1907, and August 1, 
1907—are participating policies, all issued before the company 
elected to carry on a nonparticipating business only. There is 
another class, viz., those issued between August 1, 1907, and 
July 1, 1909, which were issued after the company’s election, 
and are therefore nonparticipating policies. The question is, 
then, whether this class of policies can be granted the benefits 
proposed to be given to them. The argument is that no such 
benefit can lawfully be conferred upon them, for the reason that 
it gives them a benefit which they did not contract for, and to 
the extent of such benefit makes them participate in the profits 
of the company’s business in the face of the fact that it was 
not lawful for the company to conduct a participating business. 
Whether the complainants are in a position to succeed on this 
point or not is difficult to solution. It is argued on behalf of the 
defendants that concessions of this sort had been so frequent 
and so much money had been paid away in pursuance of them 
(about $12,000,000 in all) without any complaint on the part of 
the stockholders that the directors might assume that the stock- 
holders would be estopped from objecting in the present case. 
The stockholders filed their bill on June 23, 1909, before the 
plan went into operation, and the record shows that they applied 
by an interlocutory petition for an injunction to prevent its con- 
summation, which was denied. Hence it cannot be said that there 
was any delay which would defeat their suit. The statute which 
compelled the election and forbids participating business to be 
thereafter done does not give to stockholders as such any right 
of action growing out of its violation; neither does it provide any 
penalty therefor. The bill does not present any sharp issue on 
the facts out of which the point is developed, and the answer as 
to its allegations respecting the same refers only to the expec- 
tation of the directors to carry out the promises of the company 
touching the nonparticipating policies issued prior to 1897. The 
action of the company concerning the class of policies now under 
consideration cannot be said to be fraudulent or inimical to the 
interests of the company or its business as a whole, and, in the 
absence of the statute, the discretion of the directors to do the 
act complained of would probably not be inquired into or inter- 
fered with, and therefore it may well be that the question is one 
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that can be best dealt with on information filed by the Attorney 
General to restrain the violation of a statute for which no other 
remedy exists which is so appropriate and adequate. 

(3) That the business in which the defendants are engaged is 
affected with a public interest, and that the attorney General may 
move the court in his official capacity to enjoin ultra vires acts 
are plainly decided by the case of McCarter vs. Firemen’s In- 
surance Company, 74 N. J. Eq. 372, 73 Atl. 80, 414, 135 Am. St. 
Rep. 708; and it is quite as clear that he may proceed on his own 
mere motion without a relator. Attorney General vs. Delaware, 
etc., Railroad Company, 27 N. J. Eq. 631. (4) An injunction 
may likewise be awarded to shareholders to prevent a company 
from engaging in ultra vires acts when the pleadings are so 
framed as to raise the issue properly. In this case, however, 
there is no allegation in the bill of the precise fact relied upon 
nor any issue touching the same made up by the answer. In 
this state of the pleadings a court ought not by its decree to 
affect or disturb a series of insurance contracts extending over 
a period of nearly two years and aggregating possibly many 
hundreds of thousands of dollars. 

(5) The next question is whether the company shall be com- 
pelled by the decree of this court to pay a dividend to the stock- 
holders, and, if so, at what rate. The decision of this question 
does not compel an investigation into the affairs of the company 
prior to the legislation of 1907, at which time it had outstanding 
a considerable amount of insurance represented by deferred 
dividend policies. By chapter 71 of the laws of 1907 it became 
the duty of the company annually to ascertain the amount of 
surplus to which all such policies as a separate class were entitled 
and annually to apportion to such policies as a class the amount 
of the surplus so ascertained, and carry this amount plus actual 
interest earnings and accretions as a distinct and separate liability 
to such class of policies on and for which the same was ac- 
cumulated; and the company was not permitted to use any part 
thereof for any purpose other than the purpose for which it was 
accumulated. This act went into effect on April 15, 1907, and 
therefore became operative upon the company’s business for that 
year. On February 10, 1908, the directors passed a resolution 
reciting that whereas the actuary of the company had reported 
to the board that the total undivided profits or surplus derived 
from deferred dividend policies amounted on December 31, 1907, 
to the sum of $15,616,716.52, and that in the opinion of the 
board it was necessary that there should be retained from the 
said surplus or profits the sum of $7,600,000 to be held by the 
company as a contingency surplus for the protection of its obli- 
gation and security of its business, and that said sum should not 
be at that time assigned, and that the balance of said surplus or 
profits amounting to $8,016,716.52 should be assigned and ap- 
portioned between the deferred dividend policyholders and the 
stockholders, it was resolved that this last-named sum of $8,016,- 
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716.52 be apportioned between the deferred dividend policy- 
holders and the stockholders as follows: ‘To the policyholders 
go per cent, amounting to the sum of $7,215,044.87, and to the 
stockholders 10 per cent, amounting to the sum of $801,671.65; 
and the board does hereby ascertain and apportion to such 
deferred dividend policies as a class the said sum of $7,215,044.87, 
to which sum the said policies as a class are in the opinion of the 
board entitled, said sum to be carried to the credit of said policies 
as a class as provided by law. * * * And be it further re- 
solved that the said sum of $801,671.65 hereby apportioned and 
assigned to the stockholders be held and added to the contingency 
surplus of the company and be not paid out to the stockholders 
in the form of dividends or otherwise except by the future 
action of the board.” I may say that the division of the 
surplus derived from the deferred dividend policies into three 
amounts above mentioned is wholly arbitrary. The actuary 
of the company stated that the first division whereby $7,600,000 
was retained as a “contingency surplus” was recommended 
by him on what he considered to. be an equitable basis, and 
the division of the remainder between the deferred dividend 
policyholders and the stockholders was fixed at 90 per cent and 
10 per cent, respectively, because a company which dealt in in- 
dustrial insurance in London had with apparent success adopted 
those proportions for the same or similar purposes. Resolutions 
in like form, but with differing amounts, were passed with re- 
Iation to this subject covering the business of the company for 
1908 and 1909, so that out of the earnings of the deferred divi- 
dend policies for the three years mentioned there was assigned 
to what was called “contingency surplus” $10,512,065.23. to 
deferred dividend policies the sum of $21,866,879.82, from which 
should be deducted a difference between interest on the fund and 
payments out of it, leaving the sum of $20,605,119.08, and to the 
stockholders the sum of $2,429,655.95, which was increased by 
interest on the investments of the fund to $2,536,722.69; this last 
amount being the aggregate amount assigned to the stockholders 
during those three years, but concerning which it was resolved 
that the same be added to the contingency surplus, and not paid 
to the stockholders except by future action of the board. 

In my view, the decision of the point now under consideration 
depends upon the effect which shall be given to that portion of the 
three annual resolutions which assign specific and certain sums to 
the stockholders. In one paragraph of the resolution there is a 
complete and perfect transfer “to the stockholders Io per cent, 
amounting to the sum of.” etc. If the resolution had stopped 
there, I have no doubt but that those words would be sufficient to 
justify the officers of the company without further action of the 
board in the dividing that sum as a dividend among the stock- 
holders. It is an assignment and transfer of a fund not needed 
in the business of the company, and therefore set apart as profits 
to the owners of the stock. The paragraph following directs 
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that this sum be added to the contingency surplus of the company, 
and be not paid to the stockholders in the form of dividends or 
otherwise except by the future action of the board; and now the 
question is whether, having declared the ownership of this large 
sum of money to be in the stockholders, there exists or ever did 
exist any valid reason for withholding it from them or any valid 
reason why it should be paid into the fund called contingency 
surplus and retained there to await the future action of the board. 
If such good reason exists, the fund must continue to be held 
in the contingency surplus. If it does not exist, the money must 
be divided among the shareholders. I am unable to see that the 
words “contingency surplus” have any particular meaning. I 
do not understand that any separate account has been opened 
on the books of the company which contains entries touching 
this surplus. It is simply surplus, and nothing less or more, and 
the giving to it of this name neither adds to nor takes from its 
real character as part of the company’s surplus. It may be said 
that the general surplus of the company as reported to the various 
insurance departments at the end of 1909 was upwards of $16,- 
000,000, and, while an attempt was made on the part of the 
company to show that actual free and unassigned surplus was 
$6.000,000 or thereabouts, I shall assume that it is what the 
company has stated it to be in its official reports. Of this amount 
upwards of $11,000,000 consist of cash in hand or in bank. 
There does not appear to be any statutory provision either in 
the charter or in any general statute which controls the question 
of the declaration of dividends by this company. The Forty- 
Seventh section of our general corporation act (Act April 21, 
1896 [P. L. p. 293]), as amended by the Act March 21, I9o1 
(P. L. p. 246) does not apply. As it stood at the time of the 
organization of the company (P. L. 1866, p. 1034), it applied 
only to manufacturing corporations, and in its present form it 
applies only to corporations organized under the general cor- 
poration law. We are therefore remitted to the general principles 
which underlie corporate action in this regard, having in mind 
all the circumstances surrounding the case as presented. The 
cases in our own state to which the attention of the court has been 
called are cases involving the construction of the statutes referred 
to; the ones prior to the statute failing to exhibit the point now 
before us. In the cases construing the statute there is a large 
discussion of the general principles, and therefrom we may deduce 
a trend of judicial and professional thought which may lead us 
to the true principle. (7) I gather from the whole discussion the 
rule that a court of equity may entertain a bill to compel a cor- 
poration to declare dividends in cases where there is a sufficient 
surplus over and above the necessities of the corporate business, 
and that dividends may not be withheld either fraudulently, im- 
properly, arbitrarily, or unreasonably... In the Laurel Springs 
Land Company vs. Fougeray, 50 N. J. Eq. 756, 26 Atl. 886, the 
Court of Errors and Appeals held that the power of the Court of 





1142 Insurance Law Journal Vol. 40. | June, 1911. 


Chancery to order the directors of a trading corporation to make 
a dividend of unused profits when they improperly refused to 
do so‘is undoubted. In Stevens vs. U. S. Steel Corporation, 68 
N. J. Eq. 373, 59 Atl. 905, this court (Stevenson, V. C.) held 
that the subject was one concerning which the corporations are 
invested with a wide discretionary power, but that this discre- 
tionary power was not absolute, and that, when the directors 
improperly refuse to make a division of unused profits, a court 
of equity will interfere on behalf of any stockholder who may 
complain. And again in Griffing vs. Griffing Iron Company, 61 
N. J. Eq. 269, 48 Atl. g10, the same doctrine was approved by 
Chancellor Magie; and in Murray vs. Beattie Manufacturing 
Company (opinion by Stevenson, V. C.) 79 Atl. , it is stated 
that, while the distribution of the profits of the corporation in 
dividends is largely within the discretion of the directors, a court 
of equity will interfere to compel a distribution of profits which 
have been unreasonably and improperly withheld, and that this 
was substantially a statement of the original equitable rule in 
regard to the power of this court to compel a corporation to dis- 
tribute profits unreasonably withheld. One of the replies to this 
position is that the by-laws of the company adopted on August 
12, 1907, exonerate the company from obedience to any such rule. 
One of these by-laws provides that the directors shall not be 
required in January of each year or at any other time after 
reserving over and above its capital stock paid in as a working 
capital for the corporation such sum if any as shall have been 
fixed by the stockholders to declare a dividend among the stock- 
holders or the whole or any portion of its accumulated profits 
exceeding the amount so reserved and pay the same to such 
stockholders; but that the board may from time to time declare 
and pay to the stockholders from the surplus or net profits of 
the corporation such dividends, if any, as they in their absolute 
judgment and discretion may determine. If this by-law is a 
reasonable and proper exercise of the power of the company and 
is in all respects a valid regulation, does it apply to the case in 
hand? My judgment is that it does not, for the reason that the 
directors in the exercise of their undoubted control have already 
assigned to the stockholders a large sum of money which they 
withheld from the stockholders upon the ground that this amount 
is needed, not so much for the prosecution of the company’s 
business as for the security of the contract obligations. It has in 
hand for this purpose (1) its capital of $2,000,000; (2) the 
reserve required by laws calculated according to the most rigorous 
requirements of any of the states and aggregating on December 
31, 1909, upwards of $156,000,000; (3) an additional sum of 
$1,000,000 put up as a special reserve for the like security of its 
contracts; (4) the amount placed in what is called contingency 
surplus aggregating upwards of $10,000,000; (5) the amount 
assigned for the protection of the deferred dividend policyholders 
aggregating over $20,000,000; and, finally (6) $2,536,722.69 as- 
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signed to the stockholders and by the same resolution placed in 
the contingency surplus fund. The reason given by the officers 
for this great accumulation is that the company may be able to 
meet contingencies that may arise from earthquake, pestilence, 
and other unforeseen and fortuitous circumstances, and so pro- 
vide for the remotest contingent liability that the most lively 
imagination can conceive of. The actuary, whose testimony struck 
me as that of a careful, practical, and conscientious man, declined 
to go as far as did some of the other officers. I gather from his 
testimony that, if the two millions and a half and upwards which 
was assigned to the stockholders were distributed among them, 
there would still be a sufficient surplus, in his opinion, to take 
care of all the ordinary contingencies, and at the same time 
provide for the expense of the new business which is being can- 
vassed in the northwestern states and Canada. 

I am of the opinion that the case made by the complainants 
therefore puts it upon the defendants to satisfy the court that, 
after having made this assignment to the stockholders, it was 
still necessary that the fund so assigned should be taken from 
them, and added to the general surplus. If the money was needed 
there, why go through the operation of assigning it to stockholders 
at all? Why give with one hand and take away with the other? 
Why not make a single division of the fund earned by the de- 
ferred dividend policies between them and the general surplus, 
leaving the stockholders out of the calculation entirely? The as- 
signment to them cannot be a mere idle motion. It must have 
been done for some purpose which the theory of the defendants’ 
case does not explain. If they were to have no part or lot in the 
fund, why should they have been mentioned? No reason or excuse 
is given for placing this fund in the contingency surplus and 
withholding it from the stockholders, except that the money may 
be needed at some time in the future to meet a line of contingen- 
cies which never yet has happened, and which appear as contin- 
gencies to be very remote. Such action on the part of the company 
seems to amount to an arbitrary and improper withholding of 
profits from the stockholders, not for any illegal or immoral 
purpose, because I think the case exonerates the management 
from any charge of dishonesty or personal aggrandizement, but 
in order to retain possession of the fund and quiet a groundless 
fear that the money may some day be needed. 

I do not see why the surplus cannot be divided among the stock- 
holders in the extent of $2,500,000. A distribution of this amount 
would not in my opinion injuriously affect the company’s actual 
assets or its credit as a sound financial institution, nor its current 
business. 

The result is that the injunction prayed for will be denied, and 
that the company will be ordered to divide the said sum of 

2,500,000 among its stockholders. 
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SUPREME COURT OF ARKANSAS. 


PAGE &T AL. 
v's. 


METROPOLITAN LIFE INS. CO.* 


LIFE INSURANCE—INSURABLE INTEREST—ASSIGNMENT OF 
POLICY. 

Any person may insure his own life and afterwards assign the policy to 
another, providing it be not done as a cover for a wager policy, even 
though the assignee have no insurable interest in the life of the 
insured. 


~—— cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 


LIFE INSURANCE — aSSIGNMENT — “LEGAL REPRESENTA- 
TIVES.” 


Where there was nothing in the contract of insurance nor in any statute 
or provision in the charter of the company to indicate that the words 
“legal representatives” were used in their broader sense to mean heirs, 
at law, and the policy was an endowment payable to the insured if 
he was alive at the end of 15 years, and to his legal representative if he 
died before that time, his heirs had no vested interest in the policy 
by the use of such phrase, which would prevent the insured from 
assigning the policy. 

(For other cases, see Insurance, Cent. Dig. § 473; Dec. Dig. § 205.) 


Appeal from Circuit Court, St. Francis County; Hance N. 
Hutton, Judge. 

Action by Thomas Page and others against the Metropolitan 
Life Insurance Company. From a judgment for defendant, plain- 
tiffs appeal. Affirmed. 

This is an action by Thomas Page, William Page, and Charles 
Page against the Metropolitan Life Insurance Company to re- 
cover on a policy of life insurance. The policy was issued on 
June 30, 1905, and was payable to Ben Page, the insured, provided 
he was living at the end of 15 years, or, if he died before that 
time, it was made payable to his “legal representatives.” The 
policy was for $2,000, and on June 29, 1906, Ben Page, by a 
written assignment, transferred the policy to Pettus & Buford. 
The insured died at his home in St. Francis county, Ark., on 
July 31, 1909. Upon proof of death being made, the insurance 
company paid the full amount of the policy to Pettus & Buford. 
Plaintiffs are the surviving children and sole heirs at law of Ben 
Page, deceased. They demanded payment of the amount of the 
policy, and, upon the refusal of the company to pay them, brought 
this suit as above stated. The policy of insurance and the assign- 
ment to Pettus & Buford were introduced in evidence. The court, 


* Decision rendered, March 20, 1911. 135 S. W. Rep. 911. 
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after the evidence was introduced, withdrew the case from the 
consideration of the jury and gave a peremptory instruction for 
the defendant. The plaintiffs have duly prosecuted an appeal to 
this court. 


J. M. Prewert, for Appellants. 
J. H. Harrop and Mann, Rotiwace & Morrow, for Appellee. 


Hart, J. (after stating the facts as above). 

(1) Plaintiffs offered to prove that Pettus & Buford had no in- 
surable interest in the life of Ben Page now deceased, and that 
they paid nothing to the insured for the transfer to them of the 
policy sued on. The court refused to permit them to make this 
proof, and they now assign as error the ruling of the court in 
this regard. They contend that the insured had no right to assign 
the policy. There is an irreconcilable conflict of authority upon 
the question of whether or not a person has the right to assign 
a policy of life insurance taken out by himself to one who has 
no insurable interest in his life; but we think the weight of 
authority and the better reasoning is that any person has a right 
to procure insurance on his own life and afterwards to assign the 
policy to another, provided it be not done by way of cover for 
a wager policy, even though the assignee has no insurable interest, 
in the life of the insured. This is substantially the language used 
in a note to the case of Rylander vs. Allen, 125 Ga. 206, 53 S. E. 
1032, reported in 5 Am. & Eng. Ann. Cas. 355. See also, same 
case and note in6 L. R. A. (N. S.) 128. There the authorities 
on both sides of the question are collected, and an examination 
of the cases cited in both notes will show that a decided majority 
of the courts of last resort of the various states have adopted the 
rule above announced. The objections to such transfer and the 
answers thereto are tersely and clearly stated in the case of Clark 
vs. Allen, 11 R. I. 439, 23 Am. Rep. 496, quoted in the case of 
Rylander vs. Allen, supra, as follows: “A life policy is a chose 
in action, a species of property, which the holder may have per- 
fectly good and innocent reasons for wishing to dispose of. He 
should be allowed to do so unless the law clearly forbids it. It 
is said that such an assignment, if permitted, may be used to 
circumvent the law. That is true, if insurance without interest is 
unlawful; but it does not follow that such an assignment is not 
to be permitted at all, because if permitted it may be abused. Let 
the abuse, not the bona fide use, be condemned and defeated. * * * 
Again, the assignment is said to be a gambling transaction, a 
mere bet or wager upon the chance of human life. But the wager 
was made when the policy was effected, and has the sanction of 
the law. The assignment simply transfers the policy, as any: 
other legal chose in action may be transferred, from the holder 
to a bona fide purchaser. It is true there is an element of chance 
and uncertainty in the transaction; but so there is when a man 
takes a transfer of an annuity, or buys a life estate, or an estate 

L—Vol. XL.—73. 
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in remainder after a life estate. There are in all these cases a 
speculation upon the chances of human life. But the transaction 
has never been held to be void on that account. But finally it is 
urged that the purchaser or assignee subjects himself to the temp- 
tation to shorten the life insured, and that this the policy of the 
law does not countenance. The law permits the purchase of an 
estate in remainder after a life estate, which exposes the purchaser 
to a similar temptation. 

The insured has the same right to give as he had to transfer 
the policy for a valuable consideration. Matlock vs. Bledsoe, 77 
Ark. 60, 90 S. W. 848. This is the trend of modern decision, and 
it is to be noted that the courts of Indiana and Massachusetts 
have changed from the minority to the majority rule. 

The assignment of the policy in the case at bar was made one 
year after the policy was issued, and the pleadings in the case do 
not raise the question that the assignment was made by way of 
cover for a wager policy. That is to say, it is not alleged that, at 
the time he took out the insurance, Ben Page intended to assign or 
transfer it to Pettus & Buford. 

(4) The policy of insurance sued on is what is known as an 
“endowment policy”; that is, it was payable to the insured him- 
self if he was living at the end of 15 years and to his “legal 
representatives” if he died before that time. It is conceded that 
he died before the end of 15 years, and it is contended by plain- 
tiffs they acquired a vested interest in the policy by the use of the 
phrase “legal representatives,” and that the insured had no right 
to assign the policy to Pettus & Buford. They contend that the 
words “legal representatives” as used in the policy means “heirs.” 
(2) The words “legal representatives” have a well-recognized 
meaning in the law. They are equivalent to “executor” or “ad- 
ministrator” and are technical words. When used in any legal 
instrument, and there is nothing in the context or otherwise to 
explain their meaning, they should be understood in their legal 
and technical sense. Johnson vs. Knights of Honor, 53 Ark. 
255,.13 S. W. 794, 8 L. R. A. 732; 25 Cyc. 176. 

It sometimes happens that the contract of insurance or the 
application which is made a part of it shows that the parties did 
not intend to give the words “legal representatives” their primary 
or usual meaning, and in such cases the courts have construed 
them to be used in a secondary sense to effectuate the intention 
of the parties. Sometimes the statutes authorizing insurance com- 
panies indicates the purpose and objects of the same, and places 
a limit upon their powers and privileges in regard to designating 
beneficiaries. In other cases the constitution and by-laws of the 
association designate who may be beneficiaries and places a limit 
to this extent upon the powers of the association, or they forbid 
a change in the beneficiaries after the issuance of the policy. In 
all such cases, if, to give the words “legal representatives” their 
legal signification, it would result that the insurance company had 
designated a beneficiary, which was beyond its powers to do, 
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such construction is to be avoided, where there is a secondary or 
broader sense which would make the contract conform to the law 
or the constitution and rules of the association. (3) In short, 
the law does not presume that parties to a contract intend by it 
to accomplish an illegal object, but it rather presumes that they 
intended to accomplish a legal purpose. In the application of this 
rule to proper cases, there are a number of decisions in regard to 
insurance policies where the words “legal representatives,” “‘per- 
sonal representatives,” etc., have been held to mean heirs at law. 
Counsel for plaintiffs have cited a number of them in their brief, 
and others may be found; but we do not deem it necessary to 
cite them or further comment upon them. They all recognize the 
rule above announced and apply it according to the particular 
facts of each case in order to effectuate the intention of the 
parties. There is no context in the contract of insurance nor any 
statute or provision in the charter of the insurance company, so 
far as the record discloses, that indicate the words “legal repre- 
sentatives” were used in their broader sense to mean heirs at law. 

As above stated, there is no allegation that the assignment was 
made to cover a speculative risk. The contention is that the 
policy was not assignable. “A policy of life insurance payable to 
the assured or his assigns at a future day named, or, if he should 
die before that day, to his legal representatives within 60 days 
after notice and proof of his death, is assignable if the assignment 
is not made to cover a speculative risk; and an assignment of 
it passes to the assignee the right to receive the sum insured in 
case of the death of the assured before the day named. New 
York Mutual Life Ins. Co. vs. Armstrong, Adm’x, 117 U. S. 591, 
6 Sup. Ct. 877, 29 L. Ed. 997. The court said: “The provision 
for payment in such case to his legal representatives was intended 
to meet the contingency of his dying without having disposed of 
his interest, and not to limit his power over the contract, during 
his life, and pass the insurance to those who should represent him 
after death. The term ‘legal representatives’ is not necessarily 
restricted to the personal representatives of one deceased, but is 
sufficiently broad to cover all persons who, with respect to his 
property, stand in his place, and represent his interests, whether 
transferred to them by his act or by operation of law. It may, in 
this case, include assigns as well as executors and administrators.” 


It follows that the judgment must be affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


HARDY 
US. 
ZETNA LIFE INS. CO* 


INSURABLE INTEREST—RELATIONSHIP—GOOD FAITH. 


In an action on life insurance policies taken by the insured for the 
benefit of his estate and assigned to his nephew, the nephew could 
show that an affectionate relationship existed between them, as tending 
to establish good faith on his part, and to rebut the idea of a wagering 
contract. 


(For omer cases, see Insurance, Cent. Dig. §§ 1678, 1679; Dec. Dig. 
§ 653.) 


INSURABLE INTEREST—GOOD FAITH—EVIDENCE. 


Where an insured assigned policies to his nephew, it was competent for 
the agent of the insurer to show the circumstances attending the 
signing of the application and the delivery of the policies to the 
nephew, and for the nephew to testify that he knew nothing of the 
transaction before the policies and the assignment were brought 
to him by the agent, as it related to the question of good faith, 
and as to whether there had been a delivery of the policies to the 
insured. 


(For other cases, see Insurance, Dec. Dig. § 653.) 


LIFE INSURANCE—DELIVERY—ASSIGNMENT—PAYMENT OF 
PREMIUMS—WAIVER. 


The failure of an insured to pay the first premium is not conclusive 
evidence on the question of delivery to the insured, so that, where 
the local agent of the defendant knew all the facts, and the information 
he had was given to the state agent of the defendant and to the 
defendant itself, and with this information the defendant sent the 
policies, and the forms for assignment, to the local agent, for the 
purpose of having the contract completed, and received premiums for 
four years, it waived a provision in the policy that it should not be 
in force until the first premium was paid. 

(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 
141.) 


POLICY—WAIVER—GENERAL AGENT. 

A general agent can waive any stipulations in the policy, notwithstanding 
a clause therein forbidding it. 

(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 
376.) 

PAYMENT OF PREMIUM—VALIDITY OF POLICY. 


The fact that plaintiff paid the first premium on policies of insurance on 
the life of his uncle which were assigned to him did not invalidate 
the policies, where it appeared that he did not procure the issuance 
of them and knew nothing of the transaction before the policies and 
the assignment were brought to him. 


(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 
* Decision rendered, March 79, 1911. 70 S. E. Rep. 828. 
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LIFE INSURANCE—“DELIVERY” OF POLICY. 

To constitute a good “delivery” it is not necessary that policies should 
have been in the actual possession of the insured, as delivery is 
largely a question of intention as evidenced by acts and words. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1958-1970; 
vol. 8, p. 7632.) 


LIFE INSURANCE—“DELIVERY” OF POLICY—REQUISITES— 
WORDS AND PHRASES. 


The requisities of a valid delivery of an insurance policy are: An intention 
on the part of the person executing the policy to give legal effect to 
the completed instrument, and that this intention is evidenced by 
some word or act indicating that the insurer has put the instrument 
beyond his legal, thowgh not necessarily beyond his physical, control, 
and the insurer must acquiesce in this intention. 

i cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 
136. 


LIFE INSURANCE—DELIVERY OF POLICY—INTENTION. 


The doctrine that it is the intention of the parties that controls, and not 
the transfer of possession, applies to insurance policies. 


~~ cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 
136. 


DELIVERY OF POLICY—EVIDENCE. 


In an action on a life insurance policy, assigned by insured to his nephew, 
evidence held to show an intention by the insurer that the policy 
should be delivered to insured. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


Appeal from Superior Court, Lenoir County; Whedbee, Judge. 

Action by W. P. Hardy against the AZtna Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

See, also, 152 N. C. 286, 67 S. E. 767. 

The plaintiff, W. P. Hardy, sues on three policies of insurance, 
which he alleges were issued by the defendant on the 19th day of 
October, 1904, on the life of Parrott M. Hardy. He claims that 
he had an insurable interest in the life of the insured, and also as 
assignee of the policies. 

The defendant resisted recovery upon the grounds: (1) That 
the plaintiff had no insurable interest in the life of the insured, 
and therefore could not apply for a policy of insurance on his life. 
(2) That he could not take as assignee because the policy was 
not delivered to the insured, insisting that, in the absence of 
stipulations in the policy, there was no evidence of delivery, and, 
further, that the plaintiff admitted that he paid the first premium, 
and that the policies were then delivered to him, and that the 
policy provided that it should not be in force until the first pre- 
mium was paid. (3) That the whole evidence proved a wagering 
contract of insurance forbidden by law. 

On the 24th day of September, 1904, Parrott M. Hardy made 
application for the three policies sued on, payable to his estate. 
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The policies are dated October 19th, and are payable to the estate 
of said Hardy in accordance with the application. On the 3I1st 
day of October, 1904, two of said policies were assigned to the 
plaintiff, W. P. Hardy, and on the 31st day of December, 1904, 
«the third policy was assigned to him, the form of assignment in 
each case being as follows: “For value received, I hereby trans- 
fer, assign and turn over unto William P. Hardy all my right, 
title and interest in policy No. ...... issued by the AXtna Life 
Insurance Company, of Hartford, Conn., on the life of Parrott 
M. Hardy and all benefit and advantage to be derived therefrom. 
Witness my hand and seal at institute, state of North Carolina, 
, 1904. Parrott M. Hardy. [L.S.] Witness: Thomas 

McGee.” 


The agent of the defendant testified in regard to the applications 
and policies: “I solicited the application for life insurance, and 
he agreed to the insurance for the benefit of his children, and 
each child was to pay his part. The policies were procured as 
applied for. When they were to be delivered, Mr. Parrott M. 
Hardy told me that one or more of the children was unable to 
take the insurance, and suggested that his nephew, W. P. Hardy, 
take the insurance that his son was unable to take, and I told him 
that it would be all right, but that he did not have an insurable 
interest, but that I could have the policy assigned to him. I filled 
a blank requesting the company to assign the policy to W. P. 
Hardy. * * * He told me that W. P. Hardy was as near to him 
as his own child; that he often did him great favors. He ex- 
pressed the desire that the insurance be for the benefit of W. P. 
Hardy, and I suggested that it be assigned to him. I then pro- 
duced the blank for assigning the policies to W. P. Hardy, which 
he, Parrott M. Hardy, signed, requesting that the company make 
the policy or policies payable to W. P. Hardy. * * * I do not 
remember whether Mr. W. P. Hardy knew about the assignment 
of policy to his benefit until I took the policy to him. My mind 
is not clear on that. My recollection is that he knew nothing 
about the transaction until I went to deliver him the policy after 
the assignment. My recollection is that I had no talk with Mr. 
W. P. Hardy until after policy had been assigned. These trans- 
actions were with Mr. Parrott M. Hardy.” 

It was provided in each policy that: “This policy shall not take 
effect until the first premium hereon shall have been actually paid 
during the lifetime and good health of the insured and within 
sixty days from the date hereof, a receipt for which payment 
shall be the delivery of this policy.” All the premiums were paid 
by the plaintiff, and the first was not actually paid before the 
assignments to the plaintiff. There was evidence tending to prove 
that the local agent of the defendant knew that the plaintiff did 
not have an insurable interest in the life of the insured, and that 
it was the purpose of the insured to have the policies assigned to 
the plaintiff, and for the plaintiff to pay the premiums, and that 
the local agent informed the state agent of the defendant of these 
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facts, who, in turn, gave the home office the same information. 
It was also in evidence that, after obtaining this information, the 
defendant forwarded the policies and the forms for the assign- 
ments to its local agent, in order that the policies might be 
delivered, and that, prior to the receipt of the policies and assign- 
ment by the said agent, the plaintiff knew nothing of the trans- 
action. The plaintiff was a nephew of the insured, and evidence 
was introduced tending to show that the relationship between 
them was affectionate, and that the insured regarded the plaintiff 
as he did his own children. 

The issues submitted to the jury and the answers thereto are 
as follows :— 

(1) Were the alleged assignments of the three policies of 
insurance sued on executed by Parrott M. Hardy before the de- 
livery of the said policies to W. P. Hardy, the plaintiff? Answer: 
“Yes.” 

(2) Was the first premium on policy No. 63,215 paid by the 
plaintiff before or at the time of delivery of said policy to W. P. 
Hardy, the plaintiff? Answer: “Before.” 

(3) Was the premium on policy No. 62,846 paid by the plain- 
tiff before or at the time of the delivery of said policy to W. P. 
Hardy, the plaintiff? Answer: “At the time.” 

(4) Was the premium on policy No. 62,845 paid by the plain- 
tiff before or at the time of the delivery of said policy to W. P. 
Hardy, the plaintiff? Answer: “At the time.” 

(5) Did the plaintiff pay all the premiums, including the first 
premium on said policy? Answer: “Yes.” 

(6) Did the plaintiff pay the first premiums on said policy in 
pursuance of an agreement that the said policies should be as- 
signed and transferred to him? Answer: “Yes, as testified to by 
plaintiff and witness McGee.” 

(7) Were the policies of insurance sued on in this action 
delivered to Parrott M. Hardy, deceased? Answer: “Yes.” 

(8) Did the plaintiff participate in the issuance of the policies 
of insurance sued on in this action? Answer: “No.” 

(9) Were the assignments of said policies made in good faith 
and not as a cover for any fraudulent speculations in the life of 
Parrott M. Hardy, deceased? Answer: “Yes.” 

(10) Did the plaintiff at the time of the assignment of said 
policies have an insurable interest in the life of Parrott M. 
Hardy? Answer: “Yes.” 

(11) In what sum, if any, is plaintiff entitled to recover of 
defendant? Answer: $3,000.00 with interest from the 
day of 19—.” 


Rouse & Lanp, for Appellant. 
G. V. Cowper and J. Pau Frizzewwe, for Appellee. 


ALLEN, J. (after stating the facts as above). 
There are 45 exceptions in the record, of which 28 bear upon 
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evidence introduced to prove that the plaintiff had an insurable 
interest in the life of the insured, or upon instructions in regard 
thereto. In the view we take of this case, these exceptions are 
immaterial; but, it was competent to show that an affectionate 
relationship existed between them, and that as tending to establish 
good faith on the part of that plaintiff and to rebut the idea that 
he had entered into a wagering contract, and was merely specula- 
ting in the life of his uncle. It was also competent to show by 
the agent of the defendant the circumstances attending the signing 
of the applications for insurance, and the delivery of the policies 
to the plaintiff, and for the plaintiff to testify that he knew 
nothing of the transaction before the policies and the assignment 
of them were brought to him by the agent. This evidence related 
to the question of good faith, and as to whether there had been 
a delivery of the policy to the insured. The other exceptions are 
directed principally to the effect of the evidence; the defendant 
contending that on the whole evidence the policies were not 
delivered to the insured, and, if delivered, that they were not 
valid, because it was a wagering contract. The verdict in this 
case, rendered on competent evidence and under correct instruc- 
tions, establishes the fact that the plaintiff did not participate in 
the issuance of the policies, and that the assignments to him were 
made in good faith and not as a cover for any fraudulent specu- 
lation in the life of the insured, and it is not denied that the 
defendant, with a knowledge of the facts, received the premiums 
from the plaintiff for four years. Under these circumstances, the 
defendant ought to be required to pay, unless the contract is one 
condemned by law. 

In Crosswell vs. Association, 51 S. C. 116, 28 S. E. 205, the 
court, while discussing wagering contracts of insurance, says: “A 
sound public policy requires the enforcement of contracts de- 
liberately made, which do not clearly contravene some positive 
law or rule of public morals. It is surely not a sound policy to 
permit insurers to contract to insure the lives of persons, receive 
premiums therefor as long as the insured, the beneficiary, or the 
assignee will continue to pay, and then, when the time comes for 
the insurers to pay what they agreed to pay, allow them to 
escape their contract on the ground of want of insurable interest 
in the life of the insured, unless it clearly appears that such 
contracts are pernicious and dangerous to society. Courts should 
not annul contracts on doubtful grounds of public policy. In 
such matters it is better that the Legislature should speak first.” 
And in Grabbs vs. Insurance Co., 125 N. C. 396, 34 S. E. 505, 
Justice Douglas announces the same principle. He says: We 
think the rule is well settled that where an insurance company, life 
or fire, issues a policy with full knowledge of existing facts which 
by its terms would work a forfeiture of the policy, the insurer 
must be held to have waived all such conditions, at least to the 
extent of its knowledge, actual or constructive. It cannot be 
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permitted to knowingly issue a worthless policy upon a valuable 
consideration.” 

We come then to the consideration of the question whether the 
facts of this case, which are practically uncontraversed, require 
us to declare the policies void. They do not impose this duty on 
us, if the policies were delivered to the insured and were valid in 
their inception. 

Justice Hoke, speaking for the court, so declared the law on 
the former appeal in this case, reported in 152 N. C. 288, 67 
S. E. 768, as follows: “We consider it, however, as established 
by the great weight of authority that where an insurant makes 
a contract with a company, taking out a policy on his own life 
for the benefit of himself or his estate generally, or for the 
benefit of another, the policy being in good faith and valid at its 
inception, the same may, with the assent of the company, be 
assigned to one not having an insurable interest in the life of the 
insured; provided the assignment is in good faith, and not a 
mere cloak or cover for a wagering transaction.” 

The question we have to determine is not, was there a delivery 
to the insured, but, was there evidence of the delivery, fit to be 
submitted to the jury? If there was evidence, it was for the 
jury to find the fact. 

The failure of the insured to pay the first premium was evi- 
dence upon the question, but not conclusive. The local agent of 
the defendant knew all the facts, and the information he had 
was given to the state agent of the defendant and to the defendant 
itself. With this information, the defendant sent the policies and 
the forms for the assignments to the local agents for the purpose 
of having the contract completed, and received the premiums for 
four years. We think this is beyond question a waiver of the 
provision in the policy that it shall not be in force until the first 
premium is paid. 

In Kendrick vs. Insurance Co., 124 N. C. 317, 32 S. E. 728 
(7o Am. St. Rep. 592), the court says: “The authorities are 
numerous and quite uniform that the acknowledgment in the 
policy of the receipt of the premium estops the company to test 
the validity of the policy on the ground of nonpayment of the 
premium. In so far as it is a mere receipt for money, it is only 
prima facie like other receipts, and will not prevent an action to 
recover the money if not in truth paid; but, in so far as it is a 
part of the contract of insurance, is cannot be contradicted by 
parol to invalidate the contract, in the absence of fraud in pro- 
curing the delivery of the policy. The rule is thus stated in 
Biddell on insurance, § 1128: ‘As a general rule it has been held 
in the United States that, while such a receipt will prevent the 
insurer from proving the premium was unpaid in order to show 
the policy was void from its inception, it may be contradicted in 
order to show, on a suit for premium, that no payment had been 
made.’ ” 

In Gwaltney vs. Insurance Co., 132 N. C. 928, 44 S. E. 661, 
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Chief Justice Clark, speaking for the court, thus states the rule: 
“The authorities are numerous that a general agent can waive any 
stipulation in the policy, notwithstanding a clause in the policy 
forbidding it, for he can waive that clause as well as the other.” 

Justice Brown states the same principle in another way in 
Rayburn vs. Casualty Co., 138 N. C. 381, 50 S. E. 763 (107 Am. 
St. Rep. 548): “Where the policy is delivered, there being no 
allegation or proof of fraud, the delivery is conclusive proof 
that the contract is completed and is an acknowledgment that the 
premium was properly paid during good health.” Also, Justice 
Connor in Rayburn vs. Insurance Co., 141 N. C. 431, 54 S. E. 
283. p 

It is also clear, we think, that the payment of the first premium 
by the plaintiff does not invalidate the policies, as it appears that 
he did not procure the issuance of the policies and knew nothing 
of the transaction before the policies and assignments were 
brought to him. 

In Shea vs. Mass. Ben. Ass’n, 160 Mass. 291, 35 N. E. 855 
(39 Am. St. Rep. 475), speaking of a policy to one not having an 
insurable interest, the court says: “The relationship in which 
Margaret stood to John, and the matters disclosed in her testi- 
mony, tending strongly to show that the policy or certificate of 
membership was obtained in good faith, and not for the mere 
purpose of speculating on the hazard of a life in which she had no 
interest; and, if so, the contract was valid if made with him, 
though made for her benefit, and though the premiums were paid 
by her.” And in Mutual Life vs. Blodgett, 8 Tex. Civ. App. 48, 
27 S. W. 286, it is said: “It is urged by appellant that the policy 
is void, for the reason that the beneficiary named in the policy had 
no insurable interest in the life of the insured, and the policy was 
speculative and wagering on the part of the plaintiff. The policy 
recited that it was issued upon the application of Mrs. Lucinda 
J. Downey. J. A. Blodgett was named as the beneficiary, and his 
relation as grandson was therein disclosed. It is not shown that 
any fraud or deception was practiced upon the insurance com- 
pany by which it was deceived as to the real party to the contract 
of insurance. It was proven that the beneficiary was to pay the 
premiums. This was known to the company. Indeed, his note 
was taken for the first premium, and the policy was issued by the 
company with full knowledge of the facts as to the relation of 
the parties,andof their respective interests and undertakings under 
the contract. Under this state of facts the company should not be 
permitted to deny that the policy speaks the truth as to the party 
who made the application, and with whom the contract of insur- 
ance was made.” 

“The mere payment of the premiums by the plaintiff is not 
conclusive that the policy was taken out by him.” Langdon vs. 
Mut. Life (C. C.) 14 Fed. 275; Valton vs. Nat. Life, 22 Barb. 
(N. Y.) 35; A&tna Life Ins. Co. vs. France, 94 U. S. 565, 24 
L. Ed. 287. 
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If, therefore, the failure of the insured to pay the first premium 
and the payment thereof by the plaintiff do not render the policies 
void, it seems to follow that they were valid at their inception if 
they were delivered to the insured. The jury has found that they 
were so delivered. 

Was there sufficient evidence to be submitted to them? To 
constitute a good delivery, it is not necessary that the policies 
should have been in the actual possession of the insured. 

“Delivery is largely a question of intention, as evidenced by 
words or acts. The requisites of a valid delivery may be said 
to be three: (1) There must be an intention on the part of the 
person executing the policy to give it legal effect as a com- 
pleted instrument; (2) this intention must be evidenced by 
some word or act indicating that the insurer has put the instru- 
ment beyond his legal control, though not necessarily beyond 
his physical control; and (3) the insured must acquiesce in 
this intention.” Vance on Insurance, p. 169. 

“It was not necessary to the completion of the contract that 
the policy should be actually delivered to the insured. The is- 
suance of a policy in accordance with the terms agreed on, and 
its transmission to the agent for unconditional delivery to the 
insured, is tantamount to a delivery.” Porter vs. Ins. Co., 70 Vt. 
508, 41 Atl. 971. 

The doctrine that it is the intention of the parties that con- 
trols, and not the transfer of possession, has been applied in 
numerous cases to deeds and insurance policies. Mass. Life vs. 
Sibley, 158 Ill. 414, 42 N. E. 137; Black vs. Sharkey, 104 Cal. 
280, 37 Pac. 939; Martin vs. Bates, 50 S. W. 39, 20 Ky. Law 
Rep. 1798; Kelsa vs. Graves, 64 Kan. 777, 68 Pac. 607; Ar- 
rington vs. Arrington, 122 Ala. 514, 26 South. 152; N. Y. Life 
vs. Babcock, 104 Ga. 72, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. 
Rep. 134. 

In Waters vs. Annuity Co., 144 N. C. 669, 57 S. E. 439 (13 
L. R. A. [N. S.] 805), the same principle is declared as follows: 
“It is not- required at all that the acceptance of the company 
should be indicated by a manual delivery of the policy to the in- 
sured.” 

If we apply the tests laid down, we think the evidence of de- 
livery is plenary. 

There was evidence practically uncontroverted that the agent 
of the defendant solicited the insurance; that the insured told 
him he would take the policies and his children would pay the 
premiums; that he afterwards told the agent his children could 
not pay the premiums and that he wished the plaintiff to have 
the policies; that the agent told him the plaintiff did not have 
an insurable interest, but that he could take the policies, pay- 
able to his estate, and assign them to the plaintiff; that the in- 
sured applied for the policies payable to his estate, and they 
were so issued by the defendant; that the agent informed the 
defendant of these facts, and with this knowledge the defendant 
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sent the policies and blank assignments to its agent; that the 
assignments were witnessed by the agent; that the policies and 
assignments were delivered to the plaintiff, who was ignorant 
of the matter and acted in good faith; and that for four years 
the defendant continued to receive the premiums with full knowl- 
edge, and was silent as to the objection it now raises. 

Under these circumstances, it would be unjust to the plaintiff 
and the defendant alike to say that it was not the intention of 
the parties for the policies to be delivered to the insured, and 
that they should be completed binding contracts. We deem it 
not improper to say that the evidence shows that the local agent 
and the state agent acted in good faith throughout the transac- 
tion. 

We find no error, and the judgment is affirmed. 

No error. 


—————- $e @——_ —__ — 


ST. LOUIS COURT OF APPEALS. 


MIssourI 


SAGE 
vs. 
FINNEY et au.* 
INSURABLE INTEREST—INTEREST OF BENEFICIARY. 


A person may insure his own life, paying premiums thereon himself in 
favor of another, who has no insurable interest therein. 


—~ oT cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. 


INSURABLE INTEREST—WAGERKING POLICIES. 


Where insurance is procured with the consent of the insured in favor 
of one who has no insurable interest, but who undertakes to pay 
the premiums therefor, it is a wagering contract, obnoxious to 
public policy, though not unlawful in the sense that it is immoral. 


(Fog as cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. 


INSURANCE WITHOUT INTEREST—EFFECT. 


Where insurance is procured with the consent of the insured, but in favor 
of one without insurable interest, such agreements, though obnoxious 
to public policy, in so far as they purport to give the beneficiary any 
precise or defnite amount of the insurance without regard to the 
amount of the indebtedness which the insured may owe to the bene- 
ficiaries, or to the premiums and interest thereon which the bene- 
ficiaries may have invested under the agreements, afford the bene- 
ficiaries equitable rights to the proceeds of the insurance to the 
extent of compensating the indebtedness, if any, existing in favor of 
the beneficiaries against the insured, together with such premiums 


* Decision rendered, March 21, 1911. Rehearing denied, April 4, 1911. 
135 S. W. Rep. 996. 
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and interest as the beneficiaries have expended in keeping the insur- 
ance in force. 


(For other cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. 
§ 767.) 


MUTUAL BENEFIT INSURANCE — BENEFICIARIES — STATU- 
TORY PROVISIONS. 


Rev. St. 1909, §.7119 (Laws 1897, p. 132), pertaining to benefit societies, 
and providing that no contract under which a beneficiary may pay a 
member’s assessments shall give the beneficiary a vested right in the 
benefit certificate, is without effect upon the accrued rights of an 
oes and his beneficiary without interest under a contract made 
in 1 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT INSURANCE—INTEREST—BENEFICIARIES 
—DESIGNATION OF BENEFICIARY BY CONTRACT. 

Where a party without insurable interest in a certificate of insurance 
makes a contract with the insured and with the insurer to pay the 
assessments and dues thereon for an agreed part of the proceeds, his 
rights are only those given by the contract. 


— sors cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. 


Appeal from St. Louis Circuit Court; Eugene Mc Quillin, 
Judge. 
Bill in equity by Patrick D. Sage against the Supreme Council 
Catholic Knights of America and Alexander Finney, in which 
the Supreme Council interpleaded and was discharged. Judg- 
ment for plaintiff, and defendant Finney appeals. Affirmed. 


FRANK R. Ryan, for Appellant. 

FREDERICK W. IMSIEPEN and CHESTER H. Kern, for Re- 
Spondent. 

Norront, J. 

This is a suit in equity upon and for the reformation of a 
benefit certificate and as to defendant Finney to the end as well 
of restraining him from collecting the entire fund vouchsafed 
in the certificate. Defendant Supreme Council answered by way 
of a bill of interpleader, asserted it was a mere stakeholder of 
the fund of $2,000, and that both plaintiff and its codefendant, 
Finney, claimed portions thereof. It therefore prayed permis- 
sion to pay the fund into court, and that the court require the 
parties to litigate the matter between themselves. After the 
Supreme Council was discharged in accordance with its prayer, 
the court found the issue for plaintiff, and defendant Finney 
alone prosecutes the appeal. 

It is unnecessary to determine whether the case is properly one 
of interpleader, as the two claimants, plaintiff and defendant 
Finney, agreed it was, and stipulated that the court should dis- 
charge defendant Supreme Council upon its paying the fund into 
court, and permitting them to litigate their claims thereto. The 
controversy in the cause therefore relates alone to the claim of 
plaintiff pertaining to $1,000 of the insurance money and the 





1158 Insurance Law Journal Vol. 40. [ June, 1911. 


claim of defendant Finney to nearly or about all of the same 
amount, for by the same stipulation above mentioned it was 
agreed that the court should award to Finney $1,000 of the 
fund on which plaintiff made no claim whatever. So it is, 
though $2,000 was paid into court by the Supreme Council in 
extinguishment of the insurance certificate, but $1,000 thereof 
is involved here; the other half having been paid to defendant 
Finney by order of the court on agreement of the parties. 

The facts out of which the controversey arises are as follows: 
The Supreme Council of Catholic Knights of America was in 
1881, and has at all times since been, a mutual benefit society 
doing business in this state, and plaintiff’s grandfather, Patrick 
D. Sage, was a member of that order. In 1881 Patrick D. Sage 
became a member of the order referred to, and it issued to him 
its certificate of insurance payable at his death to his wife, Cath- 
erine Sage, in an amount of $2,000, but stipulated that the 
beneficiary therein might be ehanged at any time in accordance 
with the directions of the insured. Sage paid all of the assess- 
ments and dues thereon for a period of some thirteen years 
until 1894, when, because of advancing years and decrepitude, 
he found himself unable to conveniently further continue such 
payments. Defendant Alexander Finney was a member of the 
same order, and it appears that he and Sage belonged to the 
same local council, No. 99, in the city of St. Louis. Upon Sage 
finding it inconvenient to further continue payment of his as- 
sessments and dues, he entered into an arrangement with de- 
fendant Finney to the effect that Finney should assume and dis- 
charge that duty until his death and receive $1,000 of the pro- 
ceeds of the insurance thereafter. In accordance with this ar- 
rangement, Sage surrendered his benefit certificate to the local 
council No. 99, of the order of which the two parties were 
members, and directed that a new one for the full amount of 
$2,000 be issued payable to defendant Alexander Finney. But 
as part of this transaction and in consideration thereof Finney 
agreed that he would act as agent for Catherine Sage, the wife 
of the insured, and, in event of her prior death, then as agent 
for this plaintiff in collecting $1,000 of such insurance and in 
paying it over immediately to the wife of the insured if living, 
and if not, to the plaintiff grandson. It may be said here that, 
although defendant Finney was in no way related to the insured 
and was otherwise wholly without an insurable interest in his life 
at the time, the constitution and laws of the Supreme Council of 
Catholic Knights in no respect required the beneficiary to have 
an insurable interest in the life of the member. In other words, 
so far as the order is concerned, defendant Finney was a com- 
petent beneficiary, and the parties acted upon this theory. It 
appears that the entire arrangement as to substituting Finney 
as the beneficiary in the certificate in consideration of his paying 
all future assessments and dues thereon and as agent collecting 
and paying over $1,000 of the insurance to the insured’s wife, 
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if living, if not, then to plaintiff, was had with the knowledge and 
consent of the order, for the local lodge, Council No. 99, voted 
upon and approved it. Furthermore, it appears the new certifi- 
cate for $2,000, payable to Finney, together with the written 
agreement executed between him and Sage, the insured, to the 
effect that he would pay all assessments and dues, collect the 
$2,000, and pay $1,000 thereof to Catherine Sage, the wife of 
insured, if living, if not, then to his grandson, the plaintiff, was 
deposited with and held by one Woods, the secretary of such 
council, who according to the agreement was to retain the same 
until the death of Sage, the insured. The purpose of the parties 
thus communicated to the order on August 19, 1894, on which 
date the insured surrendered his old certificate with proper direc- 
tions, and requested the issue of a new one for $2,000, payable 
to defendant Alexander Finney. But the order did not com- 
ply with the request and issue the new certificate until Finney 
had first executed a writing by which he agreed with Sage, the 
insured, that, in consideration of his being made the beneficiary 
in the new certificate to be issued, he would pay all asssessments 
and dues thereon, and retain but $1,000 of the fund when it was 
collected after the insured’s death, and as agent collect and pay 
over to Catherine Sage, the insured’s wife, or in event of her 
death, his grandson, this plaintiff, $1,000 thereof. Upon such 
agreement being executed by Finney to Sage, the insured, and 
its delivery to Woods, the secretary of Local Council No. 99, to 
be held until the entire matter was consummated by the death of 
Sage, the order proceeded to further consider the matter and 
issue the new insurance certificate, payable to Finney as bene- 
ficiary. This certificate was issued by the order on September 
5, 1904, and countersigned and delivered by the local officers of 
Council No. 99 the following day, September 6, 1904, whereupon 
it, too, was given into the possession of Woods, the secretary, to 
be held by him between the parties until the event should occur 
on which it became payable according to the terms of the en- 
tire agreement manifested by the writing of August 29th and 
the certificate itself. Mrs. Catherine Sage, the wife of the in- 
sured, departed this life a few years thereafter, and therefore, 
under the terms of the agreement, all rights which might other- 
wise have been vested in her by the death of her husband have ac- 
crued to this plaintiff. In accordance with the agreement, Fin- 
ney paid all of the assessments and dues until the date of the 
death of the insured, which occurred but recently. The first few 
years the assessments amounted to $1.15 per month, and then 
for a short time to $2.40 per month, but because of the heavy 
death rate in the order were thereafter advanced to $16.36 per 
month. The membership dues were $5 per year during the whole 
period, and, at the time of the death of the insured, Finney had 
paid in dues and assessments to the order nearly $1,400. It is 
said at the time of the trial dues and assesments paid by Finney 
on the insurance together with interest calculated thereon at 6 
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per cent amounted in all to about $1,800. After the death of 
Patrick D. Sage, the insured, Finney obtained possession of the 
certificate, and, notwithstanding his agreement to accept $1,000, 
asserted a claim to a sufficient amount of the fund to reimburse 
him for all dues, assessments, and interest thereon which he had 
expended in order to maintain the insurance in force. Because 
of such assertion on his part, plaintiff instituted this suit against 
both the Supreme Council and Finney, praying the court to 
reform the certificate by declaring him a beneficiary therein to 
the extent of $1,000 and to restrain Finney from asserting a 
claim to the contrary. 

The bill seems to proceed upon the theory the contract of 
August 29, 1894, by which Sage and Finney agreed that Finney 
should collect the entire fund and pay $1,000 to plaintiff, was 
the last clear manifestation of the intention of the insured as to 
who should be the beneficiary of so much of his bounty, and 
that, as it was fully known and accepted by the order in requir- 
ing such writing to be deposited with the secretary of its local 
council, the court will effectuate such intention by reforming 
the certificate, and declaring plaintiff a beneficiary for one-half 
the amount thereof. It is unnecessary to examine this feature 
of the case or to express an opinion thereon, as defendant Fin- 
ney does not combat the theory suggested, but asserts notwith- 
standing he has a clear right to be compensated to the extent 
he paid the dues and assessments and for accumulated interest 
thereon because of the superior and better equities which prevail 
in his favor. The argument advanced by Finney is that though 
he was a competent beneficiary under the laws of the order at 
the time the contract was made, and though it was made in good 
faith by both parties, it is nevertheless wholly void as against 
public policy, for the reason he is a stranger without any insur- 
able interest in the life of the deceased, and the contract is 
therefore ineffectual in so far as it purports to limit his right to 
$1,000 of the fund. [1] While one may insure his own life, pay- 
ing premiums thereon himself, in favor of another who has no 
insurable interest therein, as was said in Locher vs. Kuechen- 
miester, 120 Mo. App. 701, 720, 98 S. W. 92, it is true the law 
looks with disfavor upon such transactions as this [2] where 
the insurance is procured with the consent of the insured, but 
in favor of one with no insurable interest, who undertakes to pay 
the premiums therefor, and denounces them as wagering con- 
tracts. Though such contracts are obnoxious to public policy, 
because they tend to encourage one to hasten the event upon 
which the insurance depends, they are not unlawful in the sense 
that they are immoral nor as is a contract which stipulates for 
the doing of something prohibited by a positive statute. In this 
view the courts accept such contracts as sufficient to give rise to 
equities between the parties which they will consider and apply 
to the end of compensating one who has invested his means in 
good faith for the purpose of keeping the insurance in force. 
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Indeed, the rule of decision with respect to such contracts seems 
to be that they are void only in so far as they purport to confer 
a right upon one who has no insurable interest in the life of 
another to the insurance over and above the amount of the in- 
debtedness of the insured person to the beneficiary and such 
premiums and interest thereon as may have been paid on the 
policy by the beneficiary. It is said although such contracts are 
invalid in so far as they attempt to transfer all or any precise 
amount of the insurance above the indebtedness of the insured 
to the beneficiary, and beyond such premiums and interest as 
the beneficiary may invest therein, they are not of that fraudulent 
kind with respect of which the courts regard the parties equally 
culpable and refuse to interfere with the result of their action. 


[3] In other words, such contracts, though considered and 
treated as invalid because obnoxious to public policy in so far as 
they purport to give the beneficiary any precise or definite 
amount of the insurance, without regard to the amount of the 
indebtedness which the insured may owe to the beneficiary, or 
the premiums and interest thereon which the beneficiary may 
have invested therein, are always treated as sufficiently efficacious 
to afford the beneficiary an equitable right to the insurance money 
vouchsafed in the policy to the extent of compensating the in- 
debtedness, if any existing in his favor, against the insured, 
together with such premiums and interest as he has expended in 
keeping the insurance in force. Warnock vs. Davis, 104 U. S. 
775, 26 L. Ed. 924; Mut. Life Ins. Co. vs. Richards, 99 Mo. 
App. 88, 72 S. W. 487; Strode vs. Meyer Bros. Drug Co., 1o1 
Mo. App. 627, 74 S. W. 379; Quinn vs. Catholic Knights, 99 
Tenn. 80, 41 S. W. 343. 


[4] However, our statute (section 7119, R. S. 1909) pertain- 
ing to benefit societies provides that no contract under which a 
beneficiary may pay the member’s assessments shall give the 
beneficiary a vested right in the benefit certificate; but, be this 
as it may, the’statute is without influence here for it was enacted 
in 1897 (Laws of Missouri, 1897, p. 132), and the rights of 
these parties, whatever they are, accrued in 1894. In view of the 
fact that the writing between Finney and Sage, of date August 
29, 1894, stipulates a definite sum of $1,000 as the amount pay- 
able to the latter in consideration of his paying the future dues 
and assessments, it is argued for him that the entire contract 
with respect to that matter is void as against public policy, and 
therefore no more operates a limitation upon his right to re- 
cover beyond that amount than it did upon the right of Cath- 
erine Sage had the insured died within a few days thereafter to 
recover the entire insurance less such premiums and interest 
thereon as he had paid at the time. It is insisted that, because 
he was induced to invest his means in paying the dues and assess- 
ments under such invalid contract while acting in the utmost 
good faith, the precepts of natural justice alone require that he 


L—Vol. XL.—74. 
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should be recompensed from the fund which he thus maintained 
until maturity; for, it is said, though the contract be void at 
law, it is nevertheless sufficiently valid as a basis for the accrual 
of equities which the court will reckon with and declare under 
the rule of the authorities cited, and he is not estopped to assert 
them by the obnoxious limitation in the contract fixing his in- 
terest at $1,000, as a void contract may not be invoked for the 
purpose of an equitable estoppel unless it has been fully executed 
by both parties. The argument is not entirely sound, for it 
omits to reckon with the fact that Finney essentially bases his 
claim upon the contract with Sage by which he undertook to 
pay the dues and assessments, and at the same time repudiates 
the limitation therein prescribing his right to be $1,000. Had 
plaintiff paid the dues and assessments as a mere volunteer, 
without any contract with Sage touching that matter, no equity 
would arise in his favor to be compensated out of the fund. [5] 
It is only because of the contract with Sage that plaintiff may as- 
sert any right whatever with respect to any portion of the insur- 
ance vouchsafed in the certificate. Jory vs. Sup. Council Am. 
Leg. Honor, 105 Cal. 20, 30, 38 Pac. 524, 26 L. R. A. 733, 45 
Am. St. Rep. 17. [6] This being true, plaintiff essentially 
claims under the contract which definitely fixes his right to 
$1,000 and no more, and it is conclusively presumed that, but 
for such limitation, Sage would never have entered into the 
arrangement at all. The contract is an entire one and not divisi- 
ble, but nevertheless invalid in so far as it purports to determine 
the right of Finney to $1,000 of the fund notwithstanding the 
amount of dues and assessments he paid. It is neither immoral 
nor illegal in the sense that it is forbidden by statute, and it was 
therefore entirely competent and proper for Finney to agree and 
to actually pay the dues and assessments. So much of the ar- 
rangement was valid and Finney asserts this to be true, as he 
must, when he predicates what he terms his superior and better 
equity over plaintiff thereon in declaring a right to compensation 
to the extent he paid dues and assessments under the contract. 
Warnock vs. Davis, 104 U. S. 775, 26 L. Ed. 924. It is there- 
fore obvious that Finney claims a right accruing to him under 
the contract in so far as it is valid, and repudiates only the limi- 
tation therein which is obnoxious to public policy. 

[7] Though it be that an invalid contract affords no grounds 
for an estoppel unless it has been fully executed by the parties, 
it is true as well that one may not both claim under and against 
the same deed. One may not appropriate to himself rights such 
as the equities asserted here which accrue alone from the con- 
tract, and at the same time deny the efficacy of the undertaking 
with respect to the rights of an adversary. If a person predi- 
cate his cause, as does Finney here, on a right accruing to him 
under a contract, he is estopped from denying such portions 
thereof as are against his interest, and this is true, though such 
portion be invalid, for he must take it cum onere or not at all. 
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He is estopped from assuming such inconsistent positions. For 
an application of the principle [8] where one has accepted the 
benefits of an invalid contract, see Morris vs. Hall, 41 Ala. 510, 
536, 637. In Robinson vs. Pebworth, 71 Ala. 240, 247, the doc- 
trine is stated to be that, though the transaction is illegal, one 
may not claim both under and against the same title. So. where 
one accepts the benefits of an invalid mortgage, it is determined 
that he is estopped to thereafter assert its invalidity. Horton vs. 
Davis, 26 N. Y. 495. The identical principle finds application 
too, and is illustrated, in numerous instances [9] where it ap- 
pears persons have accepted benefits under invalid judicial pro- 
ceedings, for it is said they may not thus accept the benefits of 
the judgment and dispute its validity. One must not be incon- 
sistent in the positions he assumes, and, if he claims the bene- 
fits of such invalid proceedings, he is thereafter estopped to 
assert their invalidity. Hoffmire vs. Holcomb, 17 Kan. 378; 
Babbitt vs. Corby, 13 Kan. 612; Pursley vs. Hays, 17 lowa 310; 
Lee vs. Gardiner, 26 Miss. 521. For applications of the general 
principle to one claiming both under and against the same deed, 
see Jacobs vs. Miller, 50 Mich. 119, 15 N. W. 42; Swanson vs. 
Tarkington, 7 Heisk. (Tenn.) 612, 614, 615. To the same effect, 
see Bigelow on Estoppel (5th Ed.) 684; Herman on Estoppel, 
§§ 1040, 1039. See, also, Board Supervisors vs. Allen, 99 
N. Y. 532, 2 N. E.459. As above stated, Finney has al- 
ready received $1,000 of the fund; for, upon the Supreme 
Council paying the $2,000, $1,000 thereof was awarded to him 
under a stipulation, and plaintiff made no claim whatever thereto. 
Besides accepting benefits to that extent under the contract after 
suit was instituted, plaintiff predicates his entire right with respect 
to the greater portion of the $1,000 now in court on equities 
accruing out of the contract, and, so doing, he is estopped to 
assert the invalidity of the limitation therein prescribed fixing his 
interest at $1,000. 

The judgment should therefore be affirmed. It is so ordered. 

Reynolds, P: J., and Caulfield, J., concur. 





1164 Insurance Law Journal Vol. 40. [June, IgIt. 


SUPREME COURT OF NORTH CAROLINA. 


BRIGGS 
US. 


LIFE INS. CO. or Vrireinia.* 


INSURANCE COMPANIES—FRAUDULENT REPRESENTATIONS 
OF AGEN 


Where an applicant for life insurance who was an old man, unable to 
read, relied on the reading of the policy by and representations of 
insurer's agent, the act of such agent in taking advantage of his 
illiteracy by falsely representing that the policy contained a provision 
for return of the premiums, with interest, at the end of the insurance 
period, amounted to a fraud in law, which was not waived by appli- 
cant’s conduct in accepting the agent’s explanation and acting in 
reliance thereupon. 


(For other cases, see Insurance, Dec. Dig. § 93.) 
INSURANCE COMPANIES—FRAUDULENT REPRESENTATIONS 
OF AGENT. 


A life insurance company is liable for fraudulent representations of its 
agent as to the provisions of a policy made to an applicant to induce 
acceptance of the policy. 


(For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 


Appeal from Superior Court, Durham County; Lyon, Judge. 


Action by L. R. Briggs against the Life Insurance Company 
of Virginia. Judgment for plaintiff, and defendant appeals. Aft- 
firmed. 


Bryant & BrocpEN, for Appellant. 

BRAMHAM & BRAWLEY and MANNING & Everett, for 
pellee. 

WALKER, J. 

This action was brought to recover damages for fraud and 
deceit practiced upon the plaintiff, by which he was induced to 
accept certain policies of insurance from the defendant upon the 
lives of his children; the false representation being that the 
company had issued the policies with a provision that at the end 
of the insurance period, which was 10 years, the plaintiff would 
be entitled to receive the total amount of premiums paid by him, 
with 4 per cent interest. The plaintiff alleged that this repre- 
sentation was made, that it was false and intended and calculated 
to deceive him, and that he relied upon it, believing it to be true, 
and was induced thereby to accept the insurance and pay the 
premiums thereon from time to time, as they matured. That he 
demanded payment of the money, according to the stipulation, 
and it was refused, and he prosecuted this action to recover it. 


* Decision rendered, April 26, 1911. 70S. E. Rep. 1068. 
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Issues were submitted to the jury, and they found the facts to 
be as alleged by the plaintiff, and assessed the damages at $101.37. 
The court entered judgment upon the verdict, and the defendant, 
upon its exceptions to the rulings of the court, brought the case 
here for review. 

(1) There was evidence sufficient to carry the case to the 
jury upon the issues formulated for their consideration. It ap- 
pears therefrom that the plaintiff could not read or write, and 
had to rely upon the reading and representation of the defend- 
ant’s agent, who negotiated the insurance, for his understanding 
of its terms, and especially did he have to rely upon him to give 
correct information as to its contents with reference to the 
stipulation for a return of the premiums and interest, and he 
thought the policy contained this provision when he received it 
from him, relying upon his honesty and integrity in all his 
dealings with him. It turned out that the paper was falsely read 
and explained to him. This is, in law, a fraud. It was an 
advantage taken of plaintiff’s illiteracy, in order to induce the 
making of the contract. As the plaintiff was unable to read and 
understand the terms of the policies, it will not be imputed to him 
as a negligent act that he requested the agent to read it to him 
and afterwards acted in reliance upon what he said. He was not 
bound to deal with him as if he were a rascal and unworthy of 
his trust, and by confiding in him he has not waived any of his 
rights. The act of the agent is none the less a fraud because this 
old and ignorant man trusted in his honor and sense of fair 
dealing. McArthur vs. Johnson, 61 N. C. 317, 93 Am. Dec. 
593; Hayes vs. Railroad, 143 N. C. 125, 55 S. E. 437. 

We are unable to distinguish this case from those of a like 
kind which have been so recently decided by this court. Caldwell 
vs. Insurance Co., 140 N. C. 100, 52 S. E. 252; Sykes vs. Insur- 
ance Co., 148 N. C. 13, 61 S. E. 610; Stroud vs. Insurance Co., 
148 N. C. 54, 61 S. E. 626; Whitehurst vs. Insurance Co., 149 
N. C. 273, 62-S. E. 1067; Jones vs. Insurance Co., 151 N. C. 54, 
65 S. E. 602; Jones vs. Insurance Co., 153 N. C. 388, 69 S. E. 
206. As said in Caldwell vs. Insurance Co., supra: “She could 
not read the policies, and it is no serious reflection upon her 
intelligence to surmise that, if she could have done so, she would 
not have been very much wiser.” The plaintiff, as the evidence 
tends to show, was not only illiterate, but below the average in 
intelligence, and incapable of coping with a man who had full 
knowledge of all the intricacies of life insurance, and was trained 
by habit and experience to catch the unwary. He had a decided 
advantage of the plaintiff, who was not by any means at arm’s 
length with him, and he forgot his duty in an overzealous effort 
to advance the interests of his company, when he availed himself 
of his greater superiority, and thus procured the contract. “He 
(the plaintiff) was an easy mark for the false and fraudulent 
practices of the defendant’s agent, who was evidently a man of 
much superior intelligence. There was some evidence to the 
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contrary, but what was the fact in this conflict of testimony was 
a question for the jury. The agent, it seems, took advantage of 
the plaintiff’s ignorance and misled him as to the true nature of 
the contract. The policy was so worded as to leave some room 
for doubt and uncertainty as to what or how much the plaintiff 
would receive at the end of the insurance period, and what the 
agent said in explanation of it was fairly calculated to mislead 
an ignorant man.” Sykes vs. Insurance Co., 148 N. C. 13, 61 
S. E. 610. This case is much like Jones vs. Insurance Co., 151 
N. C. 54, 65 S. E. 602, except that the evidence now before us 
is much stronger to show fraud than was the evidence in that 
case. What is there said, though, is strictly applicable to the 
= now under consideration. 

2) But the defendant contends that what the agent said was 
‘ot binding upon his principal, the defendant, as no authority 
in him is shown to make the fraudulent representations. We 
can well answer this contention by stating what was said in regard 
to a similar one in Peebles vs. Guano Co., 77 N. C. 233, 24 Am. 
Rep. 447: “There is no reason that occurs to us why a different 
rule should be applicable to cases of deceit from what applies to 
other torts. A corporation can only act through its agent, and 
must be responsible for their acts. It is of the greatest public 
importance that it should be so. If a manufacturing and trading 
corporation is not responsible for the false and fraudulent repre- 
sentations of its agents, those who deal with it will be practically 
without redress, and the corporation can commit fraud with 
impunity.”” So in Manufacturing Co. vs. Davis, 147 N. C. 267, 
61 S. E. 54, 17 L. R. A. (N. 5S.) 193, the present Chief Justice 
says: “The plaintiff company is liable for the fraudulent repre- 
sentations of its salesman and agent, which were made to defend- 
ant to induce the trade, and acted upon by defendant to his 
injury. This would be so whether the agency of Guy were 
general or special. Huntley vs. Mathias, 90 N. C. 105 [47 Am. 
Rep. 516]; Peebles vs. Patapsco Co., 77 N. C. 233 [24 Am. 
Rep. 447]; 1 A. & E. Enc. (2d Ed.) 1143.” 

Vance, in his treatise on ioe: at page 341, speaking of 
clauses in policies relieving the companies of liability for any 
stipulation or representation made by an agent, and not contained 
in the policy, and forbidding him to change the terms of the 
contract as written in the policy, says: “Closely related in 
principle to the attempted limitations just discussed, and usually 
contained in the same term of the policy or application, are those 
agreements whereby the insurer seeks to escape responsibility 
for the fraud perpetrated by the agent in the course of the 
transaction looking to the procurement of the policy. It is a 
fundamental principle that one shall not be allowed to exempt 
himself by contract from liability by reason of the fraud of his 
servants or agents. It would seem, therefore, necessarily to fol- 
low that any agreement contained in the policy, by which the 
insurer is relieved from the consequences of his agent’s fraud 
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in making the contract of insurance, is necessarily without 
effect.” 

(3) In our case, the plaintiff seeks to recover damages for the 
deceit practiced upon him by the agent, or to have the contract 
rescinded because of the fraud, and recover the premiums paid 
by him, and the verdict is sufficient to entitle him to this relief. 
In this connection, what is said in Caldwell vs. Insurance Co., 
140 N. C. at page 105, 52 S. E. at page 254, is applicable: “The 
court correctly announced the law which gives relief; the jury 
upon ample evidence have found the facts as testified by the plain- 
tiff. It is admitted that the policies do not entitle her to receive 
the amount paid in, or any other amount, at the end of I0 years; 
that, on the contrary, she forfeits all that she has paid. Upon the 
verdict the law declares that as she cannot have what was prom- 
ised to her, she must have her money back, with interest. If the 
defendant has been compelled to carry the risk during the life 
of the policies without compensation, it must look to its accredited 
agent, whom the jury finds made the false representation. This 
court has uniformly held that in such cases the measure of relief 
is the amount paid, with interest.” What the rate of interest 
should be under the circumstances is not a question in the case. 
In Floars vs. Insurance Co., 144 N. C. 232, 56 S. E. 915, the plain- 
tiff sought to reform the policy and recover accordingly, and the 
question of the agent’s authority to make the reformed contract 
became material in order to ascertain whether there had been 
any mistake on the part of the company through its agent, or 
whether it had delivered the very policy intended by it, for, in 
order to a reformation or correction of the instrument, a material 
mistake of both the parties must have been shown, and not merely 
the mistake of one of them. 

So in Sykes vs. Insurance Company, 148 N. C. 13, 61 S. E. 
610, no point as to the agent’s authority was involved. We were 
dealing merely with a verdict which found that “the defendant, 
through its agent,” had made the false representation, and the 
question was whether the verdict was sufficient in its findings 
to entitle the plaintiff to a reformation of the policy, and to 
recover the premiums paid, with the stipulated interest. We 
held that he was, though we also intimated that he might have 
recovered damages for the deceit, when he said: “It would seem 
that when a plaintiff sues to recover damages for deceit he should 
be recompensed in damages to the extent of placing him in as 
good a position as he would have occupied if the contract had 
been as represented. In Heddon vs. Griffen, 136 Mass. at page 
232, 49 Am. Rep. 25, where it appeared that a fraudulent repre- 
sentation had been made as to a policy of insurance, the court 
said: ‘We are of the opinion that under the circumstances he 
(the plaintiff) has a right to recover damages of the defendant 
to an amount which will put him in the same position as if the 
fraud had not been practiced on him.’ Our case is stronger than 
this one, for there the contract was still executory, but here the 
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full insurance period had elapsed. The plaintiff had received the 
insurance which it was represented he would receive, and is 


now suing for the balance due, if the defendant is required to 
make good its deceitful representation.” 

The question in Medicine Co. vs. Mizell, 148 N. C. 385, 62 
S. E. 511, which case is relied on by the defendant, is quite 
different from the one in this case. There evidence, of the verbal 
declarations or statements of an agent, without authority to make 
them, was admitted to vary the terms of a written contract, and 
we held, in accordance with the well-settled rule, that it was 
incompetent and should have been excluded. There was no ques- 
tion of fraud in that case. The defendant could read, and signed 
the contract, well knowing what it contained, and thereby freely 
assented to the provision that there was “no agreement, verbal 
or otherwise, affecting the terms of the order (for the goods) 
other than specified therein.” That is not like our case. 

We find no error, and it must be so declared. 

No error. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


This case may be compared with that of Clements vs. Life Ins. Co. 
of Va., decided by the same court at the same time, and elsewhere 
reported in this number. The character of the alleged misrepresenta- 
tion was the same in both. The chief difference was that in the case of 
Clements the insured was able to read and understand his contract 
and, failing to do so, was denied the right to reform the policy. The 
agent, too, did not carry his misrepresentation to the point of misread- 
ing the language of the instrument, or doing more than misstating the 
extent of the benefit without seeking in any way to hinder the insured 
from acquiring a knowledge of the contract. The remedy sought was 
a reformation, instead of damages, as here. But the evidence was 
held insufficient to charge the agent with serious misrepresentation, 
and emphasis was laid on the presumption that the written instrument 
embodied the contract intended, while it was questioned whether any 
substantial loss had been suffered by the plaintiff. 

The contrast in the reasoning of the court in the two cases is 
striking, and would hardly seem consistent with the magnitude of the 
damages here assessed. The company is allowed no credit for the 
insurance which it furnished. The doctrine that all premiums may be 
recovered in case of like frauds, though supported by numerous de- 
cisions (see cases in Cooley’s Briefs, p. 1039 et seq.) is not in har- 
mony with that which prevails in other classes of frauds. In Joyce 
on Damages, § 2212, itis said: “Fraud without damage is insufficient 
to support an action.” Again: “The natural and proximate loss sus- 
tained is the measure of damages for inducing one through false and 
fraudulent representations to enter into a contract and to part with 
his money to defendant’s gain.” In case of such fraudulent represen- 
tations involving loss of material property, the damages are limited to 
the actual value of the loss. Even profits and agreed royalties are 
eliminated. When cattle were under false representations pastured 
where there was no water supply the damage was the cost of their 
removal to a proper field or of furnishing the water, not the injury 
resulting to the cattle. See Godding vs. Livestock Co., 4 Colo. App. 14; 
Scholfield Co. vs. Scholfield, 71 Conn. 1. 

It is difficult to reconcile these principles with this and other in- 
surance decisions referred to. The courts do not seem to fully recog- 
nize the value of the insurance granted. The plaintiff in this case had 
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received the full equivalent of the money which he had paid, as called 
for by his contract. He had received it in the form which he desired, 
that of insurance protection. He claimed as damages the return of 
his money, as if no risk had been assumed. He demanded that his 
insurance should be carried at the expense of the company because 
he had failed to receive an added benefit for which no consideration 
had been paid, and which was no part of his written contract. It is 
difficult to understand on what principles of sound reason such return 
represented any actual damage which he suffered. 


SUPREME COURT OF NORTH CAROLINA. 


CLEMENTS 


US. 


LIFE INS. CO. or Virernra.* 


POLICY—CONTEN TS—REPRESENTATIONS—RESCISSION. 


Plaintiff took out life policies on the representation of defendant’s agent 
that they would contain a provision that, if plaintiff lived and paid 
premiums for 10 years, he might then withdraw the total amount of 
premiums paid, with 4 per cent interest. The policies, containing no 
such provision, were delivered to him, and he put them away without 
reading, though he could read, and made no effort to ascertain whether 
the policies were as represented. He paid premiums regularly for 
a number of years and continued to pay after receiving information 
sufficient to charge him with notice that the policies were not as 
represented. Held that, there being nothing to indicate that the agent 
took advantage of plaintiff's ignorance, or did anything to prevent 
plaintiff from ascertaining the contents of the policies when they were 
aes. plaintiff could not rescind and recover the premiums 
paid. 

(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 248.) 


Appeal from Superior Court, Durham County; Daniels, Judge. 

Action by W. B. Clements against the Life Insurance Company 
of Virginia. Judgment for plaintiff, and defendant appeals. Dis- 
missal. 


Bryant & Brocpen, for Appellant. 

BRaAMHAM & Brawley and Mannine & Everert, for Ap- 
pellee. 

WALKER, J. 

The plaintiff brought this action to recover the amount of 
premiums paid by him on two insurance policies, with interest. 

He alleged that an agent of the defendant had represented to 
him that he was selling policies for the defendant, by the terms 
of which his life would be insured for 10 years; that, if he died 


* Decision rendered, April 26, 1911. 70 S. E. Rep. 1076. 
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before the expiration of the 10 years, the beneficiaries would 
receive the amount of the policy, but, if he lived to the end of 
the insurance period, he could withdraw the total amount of 
premiums paid to the company by him, with 4 per cent interest. 
After some solicitation, he consented to take the policies, and 
they were sent to him. He put them in his trunk without reading 
them, although he could read, and without making any effort to 
ascertain whether they conformed to the representation or agree- 
ment of the agent. The plaintiff paid the premiums regularly, 
and continued to do so, even after he had received information 
sufficient to put him on his guard, and to notify him that no 
stipulation for the return of the premiums and interest was in 
the policy, which was the fact. There is a provision for the 
surrender of the policy at the end of the dividend period of 10 
years, and the payment to him of the entire cash value—that is, 
his part of the legal reserve computed according to the tables of 
mortality, and 4 per cent interest, together with the dividends, 
or for a settlement with the company upon the basis of either 
one of four other options; but none permitting a withdrawal of 
all premiums paid, and interest. 

The plaintiff appears from his own evidence, none having been 
introduced by the defendant, to be an intelligent man, fully ca- 
pable of taking care of himself in any negotation between him and 
the defendant’s agent, who dealt with him, for the purchase of 
the policies. There is absolutely no evidence tending to show that 
the agent attempted to take any advantage of him, except in 
making the false representation or promise, or that he resorted 
to any trick, devise, or artifice to prevent his reading the policies, 
or that he misread them to him, or made any false statement 
about their contents when the policies were delivered. They were 
left with him at his home by the agent, without a word being 
said as to their contents. It is true the plaintiff testifies that he 
was not a good reader, and was not able to make out some words 
of the policies when he took them from his trunk and attempted 
to read them afterwards; but he could not say what words they 
were, and he also stated that he could easily have had them read 
to him, though he did not ask any one to do so. The defendant, 
at the close of the evidence, moved to nonsuit the plaintiff. The 
motion should have been allowed, and the refusal of the court to 
grant it was error. 

The defendant’s agent may have made a false promise to the 
plaintiff; but there is no more than this in the case. There is no 
element of fraud in the transaction, and no case made out for 
either a rescission or reformation of the contract. “The rule that 
all prior parol agreements are merged in a subsequent written 
contract touching the same subject-matter is now too well estab- 
lished to need the support of cited authority. Therefore, when a 
policy of insurance, properly executed, is offered by the insurer 
and accepted by the insured as the evidence of their contract, 
it must be conclusively presumed to contain all the terms of the 
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agreement for insurance by which the parties intend to be bound. 
If any previous agreement of the parties shall be omitted from 
the policy, or any terms not theretofore considered added to it, 
the parties are necessarily presumed to have adopted the contract 
as written as the final form of their binding agreement.” Vance 
on Insurance, p. 348. 

In Insurance Co. vs. Mowry, 96 U. S. 547, 24 L. Ed. 674, the 
rule is thus strongly expressed by Justice Field: “The entire 
engagement of the parties, with all the conditions upon which its 
fulfillment could be obtained, must be conclusively presumed to 
be there stated. If, by inadvertence or mistake, provisions were 
omitted, the parties could have had resource, for a correction of 
the agreement, to a court of equity, which is competent to give 
all needful relief in such cases. But until thus corrected the 
policy must be taken as expressing the final understanding of 
the assured and of the insurance company.” 

(1) There is always a strong presumption in favor of the 
correctness of the instrument as written and executed, for it must 
be assumed that the parties knew what they had agreed, and have 
chosen fit and proper words to express that agreement in its 
entirety. In order to overcome this fair presumption, the one 
who alleges that there is a mistake therein, and seeks to reform 
the contract, is required to make out his case by clear, strong, 
and convincing proof, and, until this is done, the contract must 
stand and be enforced as it is written. Warehouse Co. vs. 
Ozment, 132 N. C. 839, 44 S. E. 681. 

(2) There is another principle to be considered. If reformation 
be sought solely on the ground of mistake, it must appear that the 
mistake was material and common to both parties. A court 
cannot make for the parties a contract which they did not make 
and did not intend to make for themselves. A mistake by one 
party may sometimes be ground for rescission, but not for recti- 
fication or correction. Kerr on Insurance, § 72, p. 146; Floars 
vs. Insurance ‘Co., 144 N. C. 232, 56 S. E. 915. There is no 
evidence in this case of any mutual mistake. On the contrary, 
it is to be fairly inferred from the evidence that the defendant 
issued, and caused to be delivered to the plaintiff, the very policy 
it intended he should have, and there is no sufficient proof, not 
meaning to pass upon the quantum or weight of the evidence, 
that it has made any mistake at all. The facts in this case are 
similar to those in Cathcart vs. Insurance Co.., 144 N. C. 623, 

57 S. E. 390, and our decision must be the same as in that case. 
We there held that no cause had been shown, either for cancel- 
lation or reformation of the contract. Frazell vs. Insurance Co., 
153 N. C. 60, 68 S. E. 912. 

The loss of the plaintiff, if any he has sustained, is directly 
and wholly attributable to gross neglect of his own interests and 
to his supineness, when he should have been active and vigilant. 
Equity will not assist one whose condition is traceable only to 
that want of diligence which may fairly be expected from a 
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reasonable and prudent person, and, even when he is watchful 
and discovers a wrong practiced upon him, a court of equity 
requires that he should be prompt in asserting his claim to relief 
against it, for it will not aid those who sleep on their 
rights, but only those who are vigilant. Upton vs. Tribil- 
cock, 91 U. S. at page 45, 23 L. Ed. 203. In that case it 
is said: “That the defendant did not read the charter and by- 
laws, if such were the fact, was his own fault. It will not do for 
a man to enter into a contract, and, when called upon to respond 
to its obligations, to say that he did not read it when he signed 
it, or did not know what it contained. If this were permitted, 
contracts would not be worth the paper on which they are written. 
But such is not the law. A contractor must stand by the words 
of his contract; and, if he will not read what he signs, he alone 
is responsible for his omission. Jackson vs. Croy, 12 Johns. 
[N. Y.] 427; Lies vs. Stubbs, 6 Watts. [Pa.] 48; Farly vs. 
Bryant, 32 Me. 474; Coffing vs. Taylor, 16 Ill. 457; Slafyton 
vs. Scott, 13 Ves. 427; Alvanly vs. Kinnaid, 2 Mac. & G. 7; 
29 Beav. 490.” 

(3) Applying the foregoing principles to the facts, we find 
that the plaintiff could easily have ascertained by reading the 
policies whether the sixth option, upon which he says he relied, 
had been inserted therein, but instead of doing this, which was 
his plain duty under the circumstances, he carelessly and without 
the least regard for his own rights or the protection of his inter- 
ests, deposited them in his trunk until it suited his convenience 
to read them and even after he read them and discovered, or 
should have discovered, that the provision was missing, he con- 
tinued to pay the premiums. This was a clear assent on his part 
to the contract as written, and a full acquiescence in its terms. 
If he has suffered any loss by reason of the fact that the option 
was not inserted in the policies, it is all his own fault, and he 
must bear the consequences of his own neglect. 

In Flora vs. Insurance Co., 144 N. C. at page 240, 56 S. E. 
g18, it is said: “There is also strong authority for the position 
that on the facts of this case the relief sought would not be open 
to plaintiff, even if there had been a mutual mistake in the pre- 
liminary bargain, and by persons with full power to contract, 
for the reason that plaintiff accepted the policy with the alleged 
stipulation omitted without having read same, and held it without 
a protest for three months’”—citing Upton vs. Tribilcock, supra. 

This case bears no resemblance to Caldwell vs. Insurance Co., 
140 N. C. 100, 52 S. E. 252; Sikes vs. Insurance Co., 144 
N. C. 626, 57 S. E. 391; Sykes vs. Insurance Co., 148 N. C. 
13, 61 S. E. 610; Austin vs. Insurance Co., 148 N. C. 24, 61 
S. E. 614; Whitehurst vs. Insurance Co., 149 N. C. 273, 62 S. 
E. 1067; Jones vs. Insurance Co., 151 N. C. 54, 65 S. E. 602; 
for in those cases it appeared that the agents dealt with illiterate 
persons of inferior intelligence, and took advantage of the fact 
by misreading and falsely explaining the policies, by reason of 
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which fraud the plaintiffs were induced to sign contracts they 
had not made. 

The jury have found, under erroneous instructions as to the 
law, that the plaintiff was defrauded by the defendant’s agent. 
There was no evidence of any fraud, viewing the case in the most 
favorable light for the plaintiff. The error of the court vitiates 
the entire verdict, and must be set aside, with directions to dis- 
miss the action upon the defendant’s motion to nonsuit. 

Action dismissed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


See in connection with this case that of Briggs vs. Life Ins. Co. 
of Va., decided by the same court, and elsewhere reported in the pres- 
ent number, and the Editorial Note appended to the latter. 


SUPREME COURT OF MISSISSIPPI. 


RIDEOUT 
vs. 
MARS. (No. 14,700.)* 


LIFE POLICY—PREMIUMS—REBATE. 

Under Code 1906, § 2600, providing that no life insurance agent shall 
make any contract of insurance or agreement other than such as are 
expressed in the application and policy, nor shall any agent pay or 
allow as.an inducement to insurance any rebate of premium payable 
on the policy, or any special favor or advantage in the dividends or 
benefits to accrue thereon, etc., and agreement by an insurance agent, 
to induce defendant to accept a policy, to give him all of the first 
premium except $300, claimed to be the amount of the company’s 
share of such premium, was illegal, contrary to public policy, and 
without consideration; and hence, though the parties were in pari 
delicto, the agent’s administrator was entitled to recover the balance 
of such premium. 


(For other cases, see Insurance, Cent. Dig. §§ 250, 251; Dec. Dig. § 139.) 


Appeal from Chancery Court, Neshoba County; J. F. McCool, 
Chancellor. 

Action by W. T. Rideout, as administrator of J. H. Rideout, 
deceased, against W. H. Mars, to recover the balance of a first 
premium on a life insurance policy written by deceased as agent 
for the Union Central Life Insurance Company. From a decree 
for defendant, plaintiff appeals. Reversed and remanded. 


* Decision rendered, April 10, 1911. 54 South. Rep. 801. 
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Luckett & Guyton, J. B. HILLMAN, and Flowers, ALEXAN- 
DER & WHITFIELD, for Appellant. 

Byrp & WiLson, for Appellee. 

ANDERSON, J. 

This is a bill by the appellant, W. T. Rideout, as atiministrator 
of J. H. Rideout, deceased, against the appellee, W. H. Mars; 
and from a decree in favor of the appellee, the appellant pros- 
ecutes this appeal. 

The decedent, J. H. Rideout, as agent of the Union Central 
Life Insurance Company, effected a policy of insurance on the 
life of the appellee for $25,000. The policy recites the payment 
of the first premium of $950. As a matter of fact, only $300 of 
this was paid. The decedent, for the purpose of inducing the 
appellee to take the insurance, with a view of promoting his own 
interest as a life insurance agent, by being able to show to others 
that he had written so large a policy, rebated to the appellee all 
of the first premium except $300, which appellant claims, under 
his contract of agency with the company, was its share of the 
premium; the balance being his commission. The appellee and 
his wife both testified (and the fact is undisputed) that the 
appellee was to pay and did pay only $300 of the first premium ; 
the decedent giving him the balance. Cavett, the state agent for 
the Union Central Life Insurance Company, testified that the 
first premium was $950, of which his company’s share was $300, 
which had been paid. However, he states, further, that decedent’s 
share of the first premium was only 60 per cent, which is less 
than the difference between $300 and $950. If the decedent was 
to receive as his commission all of the premium except $300, it 
is evident that it would amount to more than 60 per cent. We 
are therefore unable, from the record, to reconcile this testimony. 

This suit was brought by the administrator of the decedent on 
the theory that the contract by which decedent rebated to the 
appellee his interest in the first premium was void, because with- 
out consideration and against public policy. Section 2600, Code 
of 1906, is as follows: “No life insurance company doing busi- 
ness in Mississippi shall make any distinction or discrimination 
in favor of individuals of the same class and equal expectation 
of life in the amount of payments of premiums or rates charged 
for policies of life or endowment insurance, or in the dividends 
and other benefits payable thereon, or in any of the terms and 
conditions of the contract it makes, nor shall any such company 
or any agent thereof make any contract of insurance or agree- 
ment as to such contracts other than are plainly expressed in 
the application and policy issued thereon; nor shall any such 
company or agent pay or allow as inducements to insurance any 
rebate of premium payable on the policy or any special favor or 
advantage in the dividends or other benefits to accrue thereon, 
or any valuable consideration or inducement whatever not speci- 
fied in the policy contract of insurance. Whenever it shall appear 
to the satisfaction of the commissioner, after a hearing before 
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him upon notice that any company, officer, agent, subagent, 
broker or solicitor has violated any provision of this section, he 
shall revoke the license of any such company or person to trans- 
act business in this state, and no other license shall be issued to 
any such company or person within one year after such re- 
vocation.” 

The Legislature, in passing this statute, recognized that a large 
and increasing proportion of the people of the state carry insur- 
ance on their lives, and that the companies engaged in the busi- 
ness of life insurance had been, and would probably continue, 
discriminating in favor of some of their patrons as against others. 
The purpose of the statute, as plainly expressed by its terms, 
is to secure to all persons equality in the burdens of, as well in 
the benefits to be derived from, life insurance. The paramount 
object is to conserve the public welfare. All persons of the same 
class and equal life expectancy are to be treated exactly alike. 
Their contracts of insurance are to be the same. There is to be 
no difference, either in their premiums or in their dividends or 
other benefits. There is to be no contract except that expressed 
in the face of the application and policy. No reduction or rebate 
is to be allowed on any premiums. The public interest is made 
paramount to that of the individual. 

(1) The general rule undoubtedly is that, where parties are 
in pari delicto, the court will lend its aid to neither. However, there 
is a well-defined exception to that rule, which is that, where the 
paramount public interest demands it, the court will intervene 
in favor of one as against the other. This principle is recognized 
in O’Connor vs. Ward, 60 Miss. 1025, where the court said: 
“But upon still another ground the demurrer should have been 
overruled. The rule appealed to by the defendant, that when 
parties are in pari delicto the court will lend its aid to neither, 
is subject to the exception that, where public interest requires 
its intervention, relief will be granted, though the result may 
be that the property will be resorted to, or a benefit derived by 
a plaintiff who is in equal guilt with the defendant. (2) In such 
cases the guilt of the respective parties is not considered by the 
court, which looks only to the higher right of the public; the 
guilty party to whom relief is granted being only the instrument 
by which the public is served. St. John vs. St. John, 11 Ves. 
535; Hatch vs. Hatch, 9 Ves. 292; Morris vs. MacCullock, 2 
Eden, 190; Roberts vs. Roberts, 3 P. Wms. 65; Smith vs. 
Bromly, Doug. 695; Browning vs. Morris, Cowp. 790; Osborn 
vs. Williams, 18 Ves. 379; W. vs. B., 32 Beav. 574; Ford vs. 
Harrington, 16 N. Y. 285.” 

The claim of the appellant is without any merit whatever, 
morally, because he is seeking to violate a contract made by his 
decedent. The interest of the general public, however, must pre- 
vail, which is that the appellee shall pay the same for his insurance 
as all others in his class. The general good permits the estate 
of the decedent to receive something he was not morally entitled 
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to, rather than appellee shall have insurance at a less premium 
than the uniform rate. According to the contract of insurance, 
the first premium was $950, which is the same rate all others 
in appellee’s class were required to pay. No other contract not 
expressed in the application or policy could be made. There was 
no consideration for the decedent’s agreement to rebate a part 
of the premium. When the appellee accepted the policy, by 
virtue of the statute he agreed to pay, as the first premium, 
$950. The law made him agree to pay that, whether he would or 
not. The courts will not hear any other contract than that written 
in the face of the application and the policy. The principle in- 
volved is analogous to that declared by the Supreme Court of the 
United States in T. & P. Ry. Co. vs. Mugg, 202 U. S. 242, 26 
Sup. Ct. 628, 50 L. Ed. rorr. It was held in that case that a 
contract between a common carrier and a shipper, by which the 
former agreed to ship goods for the latter at less than the rate 
fixed by the Interstate Commerce Commission, was illegal and 
void, and the carrier could recover from the shipper the differ- 
ence between such contract rate and the legal rate, notwithstand- 
ing the contract, and whether the rate contracted for was known 
to the parties to be illegal or not. The principles involved in 
Bohn vs. Lowery, 77 Miss. 426, 27 South. 604, and Woodson vs. 
Hopkins, 85 Miss. 178, 37 South. 1000, 38 South. 298, 70 L. R. 
A. 645, 107 Am. St. Rep. 275, relied on by appellee, have no 
application to the facts of this case. 

A decree would be entered here for the appellant, except for 
the apparent conflict in the testimony as to what was the dece- 
dent’s share of the premium. That this may be determined, the 
case is reversed and remanded. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


According to the doctrine here laid down it would seem that in 
case of an insolvent agent the receiver or trustee in bankruptcy should 
have a similar, and even stronger, claim against policyholders who 
had accepted a rebate, or that a judgment creditor might acquire a 
lien. The effect of the decision is to impose a liability on such policy- 
holders equivalent to the rebate accepted, and thus to add another 
penalty to those imposed by the statute itself. It may even be ques- 
tioned whether a company, if innocent of any complicity, might not 
set up the fact that the entire premium required for the insurance had 
not been paid, but that a part had been fraudulently retained. If the 
agent’s estate may thus profit why, on the same grounds of public 
policy, may not the agent himself be allowed to recover? 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 


TIMBERLAKE et At. 
Us. 


SUPREME COMMANDERY, UNITED ORDER OF THE 
GOLDEN CROSS OF THE WORLD.* 


MUTUAL BENEFIT INSURANCE—ACTS ULTRA VIRES. 


If a corporation makes a contract manifestly beyond its charter powers, 
no action against the corporation thereon will be sustained; but where 
such corporation makes a contract within its general powers, but 
fails to comply with prescribed formalities or regulations in a particu- 
lar instance, which failure is not known to the other contracting 
party, the corporation cannot take the benefit of the contract and then 
seek to avoid as ultra vires; and where a fraternal benefit association, 
after an attempted consolidation with another like association, in- 
vited members of the other association to join its association, and one 
of such members became a member of its subordinate lodge, was 
allowed all the privileges and subjected to all the burdens of member- 
ship, and her right to have a death benefit paid to her beneficiaries as 
stipulated in her certificate from the other association was recognized, 
assessments paid by her to the proper officers of the subordinate 
lodge were received by them, and from them by the association, and 
such conditions continued for nearly two years, recovery could be 
had upon such certificate upon the member’s death, though the 
attempted consolidation of the associations was void, and the asso- 
ciation receiving her as a member transferred from the other society 
did so without compliance with the provisions of its own regulations, 
not communicated to her, as to payment of admission fee, balloting 
upon her admission, recommendation from members of the order, 
medical examination, and approval of her application. 


(For other cases, see Insurance, Dec. Dig. § 755.) 
MUTUAL BENEFIT INSURANCE—ACTION ON CERTIFICATE— 
RIGHT OF BENEFICIARIES TO SUE 


Persons expressly made beneficiaries of a ennteen! benefit certificate may 
sue to recover thereon in their own names. 


(For other cases, see Insurance, Cent. Dig. § 1994; Dec. Dig. § 813.) 


Appeal from Superior Court, Suffolk County; George A. 
Sanderson, Judge. 

Action by Grace M. Timberlake and others against the Su- 
preme Commandery, United Order of the Golden Cross of the 
World. Judgment for plaintiffs, and defendant appeals. Af- 
firmed. 


Wiisur H. Powers and Powers, Fonpsom & Powers, for 
Appellant. 

Brown, Fierp & Murray (H. Larue Brown, of counsel), for 
Respondents. 


* Decision rendered, April 3, 1911. 94 N. E. Rep. 685. 
L—Vol. XL.—75. 
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SuHELpon, J. 

The plaintiffs were not parties or privies to the action brought 
by Knapp and others against the defendant in Tennessee, and 
are in no way bound by the decision made therein. Rothrock vs. 
Dwelling House Ins. Co., 161 Mass. 423, 37 N. E. 206, 23 L. R. 
A. 863, 42 Am. St. Rep. 418; Pennoyer vs. Neff, 95 U. S. 714, 
24 L. Ed. 565. We need not consider whether, if the Supreme 
Order of the Home Circle (hereinafter called simply the Home 
Circle) had become subject to the jurisdiction of the Tennessee 
courts, either by having been properly served upon or by having 
voluntarily entered its appearance in the case, it could be held 
that Mrs. Timberlake, under whom the plaintiffs claim, was 
sufficiently represented by that corporation, of which she had 
been a member. This would require some extension of the doc- 
trine declared in such cases as Francis vs. Hazlett, 192 Mass. 
137, 78 N. E. 405, 116 Am. St. Rep. 230, and Howarth vs. 
Lombard, 175 Mass. 570, 56 N. E. 888, 49 L. R. A. 301, in which 
it was held that under the circumstances there stated the domestic 
stockholders of an insolvent foreign corporation were bound 
by the action of the foreign courts in suits to which the cor- 
poration was a party. (1) Here the Home Circle, though named 
as a party defendant in the Tennessee suit, never was served 
personally with process and did not appear, so that its rights 
were in no way affected by the decision rendered. Of course it 
could not be, as it has not been, contended that the subsequent 
intervention of its receiver in the matter of the accounting had 
the effect of a prior appearance by the Home Circle itself. 

But the decision rendered in Tennessee and affirmed in the 
highest court of that state is fully set out in the agreed facts 
upon which the case at bar was heard. That statement of facts 
agreed was not a case stated, strictly so called, but it was stipu- 
lated that court might draw all proper inferences from the facts 
agreed. This decision was the only evidence before the court 
as to the law of Tennessee (R. L. c. 175, § 76), and no other 
inference could be drawn from it than that by the law of Ten- 
nessee the defendant had not the power to unite or consolidate 
with the Home Circle, and that, as to the defendant at any rate, 
the attempted consolidation was ultra vires and void. But this 
consideration is not necessarily fatal to the maintainance of the 
present action. 

(2) The agreed facts, as we have seen, constituted merely 
the evidence upon which the case was tried. Cunningham vs. 
Connecticut Ins. Co., 200 Mass. 333, 335, 86 N. E. 787, and 
cases cited. Accordingly the question before us is whether, 
upon those facts and any inferences which the judge at the trial 
was warranted in drawing therefrom, his finding for the plain- 
tiff can be sustained. Vahey vs. Bigelow (March 1, 1911) 94 
N. E. 249. 

There is no dispute that the defendant attempted to assume 
the contract of insurance which had existed between Mrs. Tim- 
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berlake and the Home Circle. She became a member of a com- 
mandery which was organized as one of the defendant’s sub- 
ordinate commanderies or lodges. She was allowed and enjoyed 
all the privileges of membership in the defendant’s organization, 
and was subjected to and bore all the burdens incident thereto. 
Her right to have a death benefit paid to her beneficiaries as 
stipulated in her certificate from the Home Circle was recog- 
nized by the defendant. Assessments were paid by her to the 
proper officers of her commandery, and were received from 
them by the defendant. It properly could be inferred, if indeed 
any other inference was possible, that these assessments were 
levied upon her by the defendant itself. This continued for 
nearly two years, during which time her payments, so made to 
and received by the defendant, amounted to a considerable sum, 
mainly if not wholly paid for the very insurance or death benefit 
which is now sought to be recovered. How the defendant kept 
these payments and what application it made of them does not 
appear to have been known to her, nor is she chargeable with 
any laches or neglect for having failed to inquire. The facts 
that have been stated must be construed with reference to the 
relative positions of the parties. What were these positions? 

She had been a member of a fraternal beneficiary association 
incorporated under R. L. c. 119, and held a certificate therefrom 
by which it was promised that upon her death there should be 
paid to her beneficiaries, the present plaintiffs, a certain sum of 
money, provided among other things that she should duly pay 
such assessments as should be properly levied upon her. The 
defendant was a Tennessee corporation, organized for purposes 
substantially similar to those of the corporation of which she 
was a member, one of whose principal objects was to make con- 
tracts of fraternal insurance with its members. In substance, by 
its negotiations and final attempted agreement with the Home 
Circle, and by the notices which it could be found came to her 
with the consent and by the authority of the defendant, the 
defendant invited her to join its membership, to pay to it the 
assessments which it should thereafter levy for her insurance, 
and to comply as one of its members with its proper and lawful 
requirements; and in consideration thereof it promised to pay 
the amount named in her certificate to her beneficiaries, subject 
to the contingencies therein stipulated for. If the judge found, 
as manifestly he could find, that these facts were established, 
this was none the less an offer to her individually that it was 
made also to many other persons in the same situation as her- 
self. It could be found that she accepted this offer by joining the 
defendant’s commandery and paying regularly and promptly to 
the defendant through subordinate officers the requisite assess- 
ments in accordance with its table of rates. It is evident that 
upon these facts the judge could find that the contract relied upon 
by the plaintiffs was made between the defendant and Mrs. 
Timberlake. 
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(3) But it is claimed that this contract was beyond the power 
of the defendant to make, and so that this action thereon cannot 
be maintained. 

It is said that Mrs. Timberlake could not have become a mem- 
ber of the defendant’s organization, and so that no valid contract 
of insurance could have been made between her and the defend- 
ant, because the formal prerequisites to her admission as a 
member and to the making of a contract of insurance were not 
complied with. Most of these requirements are stated in the 
defendant’s law 11. She made no application for membership. 
No ballot was taken upon the question of her admission. She 
paid no admission fee, and did not present a recommendation 
from two members of the order. She underwent no medical ex- 
amination, and her application was not approved by the defend- 
ant’s supreme medical director. 

It is to be observed that the question is not whether the at- 
tempted consolidation of the defendant and the Home Circle 
was void. That may be assumed. Knapp vs. Golden Cross, 121 
‘Tenn. 212, 118 S. W. 390; New Orleans, Jackson & Great 
Northern R. R. vs. Harris, 27 Miss. 517; Bankers’ Union vs. 
Crawford, 67 Kan. 449, 73 Pac. 79, 100 Am. St. Rep. 465; 
Whaley vs. Bankers’ Union, 39 Tex. Civ. App. 385, 88 S. W. 
259; Pearce vs. Madison & Indianapolis R. R., 21 How. 441, 16° 
L. Ed. 184. The present question is whether the corporation 
itself, having made such a contract as this, knowing it to have 
been made without compliance with the provisions of its own 
regulations, and having received the full consideration for which 
it stipulated, can afterwards avoid its contract as ultra vires by 
reason of such noncompliance. 

The general rule governing such cases was stated in Davis vs. 
Old Colony R. R., 131 Mass. 258, 41 Am. Rep. 221: “A corpo- 
ration has power to do such business only as it is authorized by 
its act of incorporation to do, and no other. It is not held out 
by the government, nor by the stockholders, as authorized to 
make contracts which are beyond the purposes and scope of its 
charter. * * * If it makes a contract manifestly beyond the 
powers conferred by its charter, and therefore unlawful, a 
court of chancery, on the application of a stockholder, will re- 
strain the corporation from carrying out the contract; and a 
court of common law will sustain no action on the contract 
against the corporation. * * * There is a clear distinction, 
as was pointed out by Mr. Justice Campbell in Zabriskie vs. 
Cleveland, Columbus & Cincinnati R. R., 23 How. 381, 398, 16 
L. Ed. 488, by Mr. Justice Hoar in Monument Bank vs. Globe 
Works, ror Mass. 57, 58, 3 Am. Rep. 322, and by Lord Chancel- 
lor Cairns and Lord Hatherley in Ashbury Railway Carriage & 
Iron Co. vs. Richie, L R. 7 H. L. 668, 684, between the exercise 
of a power not conferred upon it, varying from the objects of 
its creation as declared in the law of its organization, of which all 
persons dealing with it are bound to take notice; and the abuse 
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of a general power, or the failure to comply with prescribed 
formalities or regulations, in a particular instance, when such 
abuse or failure is not known to the other contracting party.” 
The first of these propositions is relied upon by the defendant. 
Its correctness is not doubted. It is amply supported by ad- 
judged cases. There is no occasion to cite more than a few of 
these. Attorney General vs. New York, New Haven & Hart- 
ford R. R., 197 Mass. 194, 197, 83 N. E. 408; Stevens vs. Rut- 
land and Bennington R. R., 29 Vt. 545; Dartmouth College vs. 
Woodward, 4 Wheat. 518, 636, 4 L. Ed. 629; Bank of Augusta 
vs. Earle, 13 Pet. 519, 10 L. Ed. 274; Central Transp. Co. vs. 
Pullman’s Palace Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L. 
Ed. 55. But the second proposition, the rightful limitation of 
the application of the general principle, is no less firmly estab- 
lished both in sound reason and authority. Slater Woolen Co. 
vs. Lamb, 143 Mass. 420, 9 N. E. 823; Nims vs. Mt. Hermon 
Boys’ School, 160 Mass. 177, 179, 35 N. E. 776, 22 L. R. A. 364, 
39 Am. St. Rep. 467; New York Bank Note Co. vs. Kidder 
Press Manuf. Co., 192 Mass. 391, 404, 78 N. E. 463; J. G. Brill 
Co. vs. Norton & Taunton St. Ry., 189 Mass. 431, 437, 75 N. E. 
1090, 2 L. R. A. (N. S.) 525; Bissell vs. Michigan Southern & 
Northern Indiana R. R., 22 N. Y. 289; East St. Louis vs. East 
St. Louis Gas Co., 98 Ill. 415, 38 Am. Rep. 97; Bradley vs. 
Bullard, 55 Ill. 413, 8 Am. Rep. 656; State Board of Agriculture 
vs. Citizens’ St. Ry., 47 Ind. 407, 17 Am. Rep. 702, cited and fol- 
lowed in Hitchcock vs. Galveston, 96 U. S. 341, 24 L. Ed. 659; 
Citizens’ State Bank vs. Hawkins, 71 Fed. 369, 18 C. C. A. 78. 

The principle last stated is decisive here. The contract with 
Mrs. Timberlake was not beyond the general scope of the au- 
thority given to the defendant by its charter and the law of its 
organization. It was a contract of the very kind which the 
defendant was created for the purpose of making. There was 
simply a failure to comply with certain regulations of its own 
framing, never communicated to her. No statute of Tennessee 
or judicial decision made in that state forbidding such a contract 
was in evidence; and no such statute or decision has been called 
to our attention. Under these circumstances the defendant has 
not the right to take the benefits of the contract by receiving Mrs. 
Timberlake’s money as assessments upon a valid contract of 
insurance, and then to avoid the contract by reason of its failure 
to enforce its own private regulations unknown to her. 

If it were necessary to consider that question, there is author- 
ity for saying that whatever might be the limits of the power of 
any one or more of its officers (Burbank vs. Boston Police Relief 
Ass'n, 144 Mass. 434, 11 N. E. 691; McCoy vs. Roman Catholic 
Ins. Co., 152 Mass. 272, 25 N. E. 289; Kocher vs. Catholic 
Benevolent Legion, 65 N. J. Law, 649, 48 Atl. 544, 52 L. R. A. 
861, 86 Am. St. Rep. 687), the corporation itself could waive 
the compliance by an intended member with any of its require- 
ments not prescribed by its charter or the law of the state, for 
his admission to membership and the conclusion of a binding 
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contract of insurance. Watts vs. Equitable Mutual Life Ass’n, 
111 lowa, go, 82 N. W. 441; Morrison vs. Odd Fellows’ Ins. 
Co., 59 Wis. 162, 18 N. W. 13; Wiberg vs. Scandinavian Relief 
Ass’n, 73 Minn. 297, 76 N. W. 37. 

The defendant did not mingle the money received from Mrs. 
Timberlake and other former members of the Home Circle with 
its other funds, but used them solely for the payment of death 
benefits upon certificates formerly issued by the Home Circle. 
As already intimated, we do not regard this circumstance as ma- 
terial. She neither knew nor was bound to know anything of 
what the defendant did with her money. It applied that money 
as it chose, or as it found itself compelled by the court of Ten- 
nessee to do. But her rights were affected neither by the de- 
fendant’s voluntary action nor by the orders of the Tennessee 
court made in a suit to which she was neither party nor privy 
and of which so far as appears she had no knowledge. 

Some decisions have been made in the courts of other states 
under circumstances somewhat similar to those now before us. 
The defense here set up prevailed, as according to our reasoning 
it should have prevailed, in cases in which it was not shown that 
an intended member had paid any money to the defendant under 
the new contract of insurance, or had in any other respect 
changed his position in reliance upon that contract to the gain 
of the defendant or to his own detriment. Bankers’ Union vs. 
Crawford, 67 Kan. 449, 73 Pac. 79, 100 Am. St. Rep. 465; 
Twiss vs. Guaranty Life Ass’n, 87 lowa, 733, 55 N. W. 8, 43 
Am. St. Rep. 418; Whaley vs. Bankers’ Union, 39 Tex. Civ. 
App. 385, 88 S. W. 259. Where, however, as in the case at bar, 
it appeared that assessments or premiums had been regularly 
paid under the new contract, we have found no case in which 
this defense has been sustained. See the elaborate opinion in 
Cathcart vs. Mutual Life Ass’n, 111 lowa, 471, 82 N. W. 964. 
The same fundamental principle was involved, though under 
different circumstances, in Bloomington Benefit Ass’n vs. Blue, 
120 Ill. 121, 128, 11 N. E. 331, 60 Am. Rep. 558, and Wuerfler 
vs. Grand Grove of Wisconsin of the Order of Druids, 116 Wis. 
19, 92 N. W. 433, 96 Am. St. Rep. 940. 

(4) These plaintiffs may sue in their own name upon the de- 
fendant’s contract with Mrs. Timberlake, of which they were ex- 
pressly made the beneficiaries. Dean vs. American Legion of 
Honor, 156 Mass. 435, 31 N. E. 1. 

No question is raised before us as to the amount which the 
plaintiffs are entitled to receive. The judgment for the plaintiffs 
must be affirmed. 

So ordered. 





Cox vs. Kansas City Life Ins. Co. 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


COX 
vs. 


KANSAS CITY LIFE INS. CO* 


REINSURANCE—CONDITIONS. 


Under an_ unconditional agreement by a life insurance company on 
absorbing a fraternal benefit society to reinsure members of the 
society, the company could not require medical examination of a 
member who applied for reinsurance on learning of the absorption, 
and who had paid his dues in good faith. 


(For other cases, see Insurance, Dec. Dig. § 47.) 


LOSSES—REFUSAL TO PAY—PENALTY. 


Refusal by a life insurance company to pay a loss without litigation was 
evidence of vexatiousness, as affecting right to recover a penalty under 
Rev. St. 1909, § 7068, for such refusal; proof by explicit evidence 
being unnecessary. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


LOSSES—REFUSAL TO PAY—PENALTY—QUESTION FOR JURY. 


Whether life insurer’s failure to pay a loss was vexatious so as to authorize 
assessment of a penalty under Rev. St. 1909, § 7068, was a question for 
the jury. 


(For other cases, see Insurance, Dec. Dig. § 668.) 
LOSSES—REFUSAL TO PAY—PENALTY. 


Rev. St. 1909, § 7068, authorizing a penalty for an insurer’s vexatious 
refusal to pay a loss, applies to life insurers. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; R. B. Middle- 
brook, Judge. 

Action by Iva P. Cox against the Kansas City Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


REED, ATwoop, YATES, Mastin & Harvey, for Appellant. 
H. L. Eaps and Harxiess & Histep, for Respondent. 


Broappus, P. J. 
The plaintiff’s husband was a member of a fraternal benefit 
society organized under the laws of Missouri, located at Hamilton, 
and known as the “Fraternal Home.” He lived at Pattonsburg, 
and belonged to a local lodge of the Home at that place. He 
held a certificate of insurance for $2,000, payable at his death 


* Decision rendered, Feb. 13, 1911. Rehearing denied, April 3, 1911. 
135 S. W. Rep. 1013. 
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to the plaintiff, Iva P. Cox. On the 31st day of July, 1906, the 
Fraternal Home and defendant Kansas City Life Insurance 
Company entered into a certain agreement, by the terms of which 
the latter agreed to reinsure the members holding certificates of 
insurance in the former. The agreement as set out in the record 
is quite lengthy, and we shall only call attention in brief to those 
parts which relate to and control the disputed issues in the case. 
The controlling parts are as follows: “This agreement made 
and entered into this 31st day of July, 1906, by and between the 
Kansas City Life Insurance Company of Kansas City, Mo., a 
corporation organized and existing under and by virtue of the 
laws of the state of Missouri and engaged in the business of like 
insurance, hereinafter called the first party, and the Fraternal 
Home, a corporation organized and existing under and by virtue 
of the laws of the state of Missouri, hereinafter called the second 
party, and all policy or benefit certificate holders of the said sec- 
ond party who shall accept this contract subject to the terms and 
conditions hereof. Witnesseth: That said first party has agreed 
to accept as its policyholders each of the members of the said 
second party, who upon this day actually are and appear upon 
the books of the said second party as members thereof in good 
standing, and assumed for the benefit of such members such 
policies or certificates of said second party as are now in full 
force and effect to the extent and upon the condition hereinafter 
mentioned: Now, therefore, the said first party for and in con- 
sideration of the execution hereof by the said second party and 
the fulfillment by it and by each member and policy or certificate 
holder, accepting the same with all the terms and conditions 
hereof, doth hereby agree to receive as its policyholders all liv- 
ing members of said second party, who upon this date actually 
are and in addition thereto appear upon the books of said sec- 
ond party to be members thereof in good standing and doth 
hereby to the extent and in the manner hereinafter set forth and 
upon the terms and conditions hereof and not otherwise, agree 
to, and with said second party and each of the said members and 
certificate holders who shall accept, adopt, and ratify this con- 
tract in its entirety, as follows: That it hereby assumes all the 
policy liabilities of the said second party that have accrued or 
may accrue after the date of his contract, but neither the prop- 
erty of the said first party nor the premium paid to it by any 
policy or certificate holder shall at any time or in any manner 
or to any extent be applicable or subject to be used in payment 
or satisfaction of any obligation or liabilities of said second party 
whatsoever excepting for such liabilities hereinafter accruing as 
are herein expressly provided for. Said first party accepts and 
assumes liability upon all benefit certificates of second party 
upon the express conditions and provisions: First, no medical 
examination of any member now in good standing shall be re- 
quired so long as all future premium payments are made on or 
before the date when due; second, the members shall have the 
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right, if they so elect, to keep and retain their present benefit 
certificates, and the first party shall within thirty days from date 
hereof mail to each member a reinsurance certificate to be at- 
tached to the benefit certificate now held, which reinsurance 
certificate shall be evidence of the assumption of liability by the 
first party hereto; third, that all of said benefit certificates or 
policies are assumed upon the ordinary or whole life participating 
plan, and to be valued as such, considering the first year from 
date thereof as term insurance, and the premium payment rates 
herein agreed to are guaranteed by the first party to remain level 
during the whole term of life, each member’s rate to be based 
upon age at date of benefit certificate, issued by the second party 
hereto and now held by said member.” 

At the date of the agreement the name of Cox, the insured, 
appeared upon the books of the Fraternal Home as a member 
in good standing, but at that time he had changed his residence 
from Pattonsburg to the state of Kansas, and did not receive 
notice of the said agreement of reinsurance, but continued to pay 
his dues to Mr. N. G. Ellis, a local collector of the Fraternal 
Home up to November, 1906. On the 29th day of December, 
1906, he wrote to the Fraternal Home at Hamilton wherein he 
stated that he had supposed everything was right until about 
the 1st of that month, when he received a letter from Ellis who 
had removed to Colorado, and notifying him that he had quit 
the company and returning the money he had sent him. He re- 
quested to know if the company was still in good standing and 
wanted him to send in his dues for November and December, 
and that he would do so if required. He closed his letter as fol- 
lows: “I hear a great deal about the K. C. Life buying out the 
Home. Please let me hear from you at your earliest conveni- 
ence.” This letter came to the notice of W. W. Anderson, vice- 
president of the defendant company, who on January 8, 1907, 
wrote in answer substantially that if he, Cox, had receipts for pay- 
ments made to Mr. Ellis up to November, and would forward 
them to him, the company would give him full credit for those 
receipts, otherwise he would be required to pay up all back dues 
from September the Ist, and that it would also be necessary for 
him to take a medical examination. In reply Cox wrote on 
January 1. 1907, the following letter: “Clearwater, Kan., 1-18- 
1907. The Kansas City Life, Kansas City, Mo—Dear Sirs: I 
received a letter from you a few days ago, in regard to insurance. 
I do not understand the deal between you people and the Fra- 
ternal Home, but I have paid the local collector of the Fraternal 
Home, Mr. N. G. Ellis, up to November, 1906. I have receipts 
for all but October—that he failed to send me, but I have an 
express money order receipt showing that I sent the money to him 
that month. I can send to Mr. Ellis and get a receipt. Please 
send me one of your blank policies. Also let me know who 
does your examining. Hoping to hear from you soon, yours 
truly, J. W. Cox.” To this letter Anderson wrote as follows: 
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“Kansas City, Mo., Jan. 21st, 1907. J. W. Cox, Clearwater, 
Kan.—Dear Sir and Brother: We acknowledge receipt of your 
communication of the 18th in relation to the reinstatement of 
your life insurance in this company. In our letter to you of some 
time ago, we explained carefully the conditions affecting your 
policy on account of the reinsurance contract or the consolidation 
of the two companies. In order that you may have a full un- 
derstanding of this matter, we inclose you a sample assumption 
certificate upon which you will note the full conditions and 
provisions of the contract as effected by the consolidation. As 
we stated to you before, the policy is made practically an ordi- 
nary life participating, twenty years deferred dividend contract, 
upon which you pay two-thirds the actual premium in cash and 
allow the balance or one-third to be charged against your policy, 
thus giving you the advantage of the insurance at a very low rate 
as compared with the rate charged by all old line insurance 
companies who issue a guaranteed level premium contract. As 
before stated, we will allow you credit for the receipts you have 
from Mr. N. G. Ellis. Our record shows you as being sus- 
pended from September ist. It will require a re-examination 
and approval of same by our medical department for you to re- 
instate this insurance. We advise you to call upon Dr. Beal 
and have him make this report for us, charging his fee to the 
account of the company. At the same time you will please for- 
ward us the balance due up to February Ist, and upon receipt of 
same and approval of the examiners’ report, we will place your 
policy in force, otherwise we will return any payments you may 
make on the same. If you wish to comply with the terms of 
reinstatement attach the inclosed certificate of assumption to 
your Fraternal Home policy, sign the acceptance certificate and 
return to us with your payment for all arrearages. Your 
monthly payment on this policy will be $2.60 and we will accept 
all receipts you hold from Mr. N. G. Ellis for payments made 
to him. Very truly yours, W. W. Anderson, Vice-President.” 
Cox went before defendant’s medical examiner and was ex- 
amined, but failed to pass satisfactorily as a proper person for 
insurance. In April, 1907, he died. The petition asks for an 
attorney’s fee of $500 for vexatious refusal to pay loss. 

The answer of defendant was a general denial. The plaintiff 
recovered the amount of the policy with 6 per cent interest from 
June 27, 1907, and the further sum of $500 for defendant’s re- 
fusal to pay loss as attorney’s fee. The defendant appealed 
from the judgment. 

[1] The contract between the two companies plainly provided 
that any member of the Fraternal Home who was in good stand- 
ing on the date of the agreement was entitled to the reinsurance 
provided for in the defendant company. And this right to rein- 
surance was unconditional. It is true the agreement provided 
that the applicants for reinsurance should comply with certain 
conditions, but such conditions were such as the applicants were 
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required to perform in the future after they had obtained such 
reinsurance. As a mattter of course, the agreement did not 
bind the members of the Fraternal Home association until they 
signified their assent thereto. As Cox had moved from Pattons- 
burg to Kansas, and did not know of the agreement, he con- 
tinued to pay his regular dues to Ellis, the collector for the Pat- 
tonsburg Home, until he was informed by Ellis that he no 
longer was such collector. Soon thereafter he learned from the 
defendant’s vice-president of the existence of the contract, and 
thereupon promptly notified defendant’s said official of his de- 
sire to avail himsef of the benefit of the reinsurance. Instead 
of defendant granting said request, he was notified that he had 
been suspended, and that, in order to obtain such reinsurance, 
he must first undergo a medical examination. 

Cox, the insured, acting honestly at all times, having paid in 
good faith his dues up to December, and offering to pay all ar- 
rearages up to date, was in our opinion entitled to reinsurance 
without such medical examination. The contract specifically 
provides that no such examination shall be required of any mem- 
ber in good standing “so long as all future premium payments are 
made on or before the date when due.” The future premium 
payments do not refer to payments due the Fraternal Home but 
to payments of premiums to become due to the defendant com- 
pany. The payment of such dues was not a condition prece- 
dent to the member’s right of insurance without medical exami- 
nation. The agreement prohibited defendant from requiring 
that the insured be subjected to a medical examination before 
he could avail himself of the benefit of reinsurance, notwith- 
standing he may have failed after said date in paying his dues 
to the Fraternal Home association. All the defendant could ex- 
act from the applicant for reinsurance was the payment of such 
dues. The conduct of the insured throughout was character- 
ized by an honest effort to meet all the requirements of the con- 
tract. He had paid his dues to the ex-collector for the Home, 
but when he found out that that person no longer had authority 
to receive them, and that his company had been absorbed by the 
defendant company, he promptly applied for reinsurance with 
an offer to pay all arrearages and to perform all the conditions 
of said agreements. An honest man could do no more nor less, 
and it does not lie in the mouth of defendant to deny that he 
had performed or offered to perform every obligation imposed 
upon him by the contract in order to avail himself of its benefits. 
The case is too plain for further comment. 

Appellant contends that the court committed error in render- 
ing judgment for a penalty on account of vexatious refusal to 
pay plaintiff’s loss. First, because there was no evidence of 
vexatious refusal to pay the loss; and, second, because section 
7068, R. S. 1909, does not apply to fraternal benefit associations. 
[2] We are of the opinion that the refusal to pay the loss with- 
out litigation was evidence of a vexatious character, because, as 
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we view the case, plaintiff’s right to recover is undisputable, and 
she ought not to have been subjected to the expense and vexa- 
tion of a lawsuit in order to recover the insurance money. It 
was not necessary that plaintiff should prove by explicit evidence 
that the delay was vexatious. [3] It was for the jury to say 
from all the facts and circumstances if it was so. Keller vs. 
Home Life Ins. Co., 198 Mo. 461, 95 S. W. 903. [4] Said sec- 
tion 7068 is general in its terms, and includes all insurance com- 
panies. It is true town mutual insurance companies were by 
special statute exempt from the provisions of the section, but 
we know of no such exemptions as to other insurance compa- 
nies. 

The defendant is not a fraternal benefit association, and as 
such could not claim exemption from the provisions of the 
section, admitting that the section did not apply to such associa- 
tions. 

Fully believing that nothing more than complete justice has 
been done, we affirm the judgment. All concur. 
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In an action on a benefit alates evidence taken pursuant to a stipu- 
lation pending defendant’s appeal held to show that insured was 
living when the judgment was rendered for plaintiff at trial. 

(For other cases, see Insurance, Dec. Dig. § 819.) 


Appeal from Circuit Court, Texas County; L. B. Woodside, 
Judge. 

Action by Lillie M. Aldridge against the Brotherhood of 
American Yeomen. From a judgment for plaintiff, defendant 
appealed, and another was made a party appellant. Reversed, 
and action dismissed. 


LAMAR & LAMAR and Barsour & McDavip, for Appellants. 
W. E. Barton, for Respondent. 
Nixon, P. J. 
This was an action on a benefit certificate issued by the ap- 
pellant Brotherhood of American Yeomen to Wales W. Ald- 


* Decision rendered, April 3, 1911. 136 S. W. Rep. 31. 
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ridge, of Leland, lowa, payable to his wife, Lillie M. Aldridge, 
the respondent. Plaintiff obtained judgment in the trial court 
in the sum of $1,062, from which the defendant perfected its 
appeal. 

The benefit certificate entitled the member to participate in 
benefits as follows: “$1,000 to be paid to Lillie M. Aldridge, 
related to the insured as wife, payable within ninety days after 
receipt of satisfactory proofs of death of the member and the 
surrender of the certificate for cancellation.” Receipts were in- 
troduced in evidence showing payment of all dues and assess- 
ments up to and including July, 1902, and the certificate of 
defendant’s local foreman filed with proofs of death shows 
payment of all dues up to that date in compliance with the 
terms of the benefit certificate. Proofs of death and of claim- 
ant’s right were duly made and surrender of the certificate of- 
fered to the defendant on May 1, 1909. Liability being denied, 
this suit was filed on October 7th of that year, and trial was 
had before a jury which found the issues in plaintiff’s favor and 
judgment was entered thereon for $1,062. 

This is what is called a “disappearance case.” The principal 
question presented to the jury and regarded by the respective 
parties as vital and decisive was whether the insured, Wales W. 
Aldridge, was in fact dead. At the conclusion of the evidence, 
at defendant’s request, the court gave the following instruction: 
“The court instructs the jury that in this case the death of 
Wales W. Aldridge and the date thereof is in issue, and you are ' 
further instructed that, before plaintiff can recover in this case, 
you must find and believe from the evidence that Wales W. 
Aldridge died on or before the 31st day of March, 1902, and, 
unless by a preponderance of the evidence and to your reasonable 
satisfaction it has been shown that he died on or before that date, 
your verdict will be for the defendant.” 


The evidence at the trial presented by the respondent tended 
to prove the following state of facts: That the insured was 
reared in Virginia, where he married, and to that union were 
born two children, Henry and Worley Aldridge. They with 
their father came to Missouri about the year 1894, locating 
near Houston. Shortly afterwards he married the eldest 
daughter of W. J. Montgomery. She died at the birth of their 
first child, about February, 1896. He married plaintiff on April 
7, 1898. She, too, had been previously married, but had no chil- 
dren. At the time of this marriage plaintiff had about $600, 
and her husband had a home in Houston where they resided un- 
til the following September. They then moved to a farm three 
miles from town where they lived two years and two months, 
during which time one child was born. In November, 1900, the 
insured, this plaintiff, their (then) only child, and Henry and 
Worley Aldridge, moved to Leland, Iowa, where they resided 
till about the middle of February, 1902. During this time the 
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insured owned and operated a store and worked at the car- 
penter trade. The store most of the time was under the man- 
agement and control of one Albert Squires. In the latter part 
of 1901, they sold their property and began closing out their 
stock of goods, and by the middle of February this work was 
practically completed, at which time the insured started for 
Oklahoma to find a new location, leaving Squires to close up 
the business. At the time of his departure, he took about $800, 
and under his direction there was shipped to him at Oklahoma 
City the unsold shoes in the stock, worth perhaps $300, and 
about $200 worth of general merchandise, as well as his car- 
penter tools. The evidence tended to show that the insured was 
devoted to his family, a good provider, kind and affectionate, 
enjoying the full confidence of his friends and affection of his 
wife. In his business he was moderately successful. He was 
of exemplary habits, and enjoyed a good reputation both in 
Missouri and Iowa. There was no domestic disturbance of 
consequence during their married life. While they lived at Le- 
land, everything was tranquil, and during this time another 
child was born. These facts were not only established by the 
testimony of the plaintiff, but she was strongly corroborated by 
the witnesses Squires, Montgomery, and Beaty. She further 
testified: “He said he thought he would go to Oklahoma, but 
that he would write me when he found where he was going to 
stop, and he did so when he got to Oklahoma. I was to come on 
down to visit his parents and friends in the neighborhood until 
he found a location, and I was to go to him. He was to let me 
know when to come and bring the children—a couple of chil- 
dren by his former marriage, and my two little girls, mine and 
his.” They did just as planned, except she ceased hearing from 
him. She stated that on the evening of his departure “he packed 
up his things and his trunk preparatory to leaving that evening, 
and he stayed in the store part of the day and was settling 
things around there, and then late in the evening he drove up 
to Lake Mill, a town of about ten miles from there, to take the 
train to go that evening; and he come in late that evening and 
told the children good-bye and kissed me, and when he started 
to go, he took the oldest girl in his arms, and he kissed them and 
told the boys good-bye.” Insured’s father and mother heard 
from him from time to time. His last letter to them was re- 
ceived from Oklahoma City about the latter part of February, 
1902, and was of the customary sort, except he said: “I am well 
and don’t be uneasy about me and weigh 170 pounds and I am 
going to make some money and you shall have your part”; 
and, further, “ if any one asks you where I am or about me or 
something like that, it ain’t nobody’s business where I am.” At 
this date the insured was about thirty-two years of age. In- 
sured’s father testified that his son was of a very close and 
secretive disposition, and not in the habit of telling his business 
to any one or of talking very much. Neither the wife nor father 
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and mother of Wales W. Aldridge heard from him after that 
time. The insured was a carpenter. After he reached Okla- 
homa, he wrote back for his carpenter tools, which were sent to 
him. After some little time, the plaintiff left Leland and came 
back to Missouri, where she has continued to reside. 

After this cause was pending in this court, and on the 15th day 
of December, 1910, appellant filed its abstract and brief. On 
January 3, 1911, respondent filed her brief. On January 4, 1911, 
Wales W. Aldridge, whom the jury had found to be dead, ap- 
peared by his attorney in this court and filed an application to be 
made a party appellant, stating therein the following reasons: 
“The issues being tried in the above cause are based upon a cer- 
tificate of insurance issued to this petitioner in 1902 by this de- 
fendant, Brotherhood of American Yeomen, the benefits there- 
in being payable to the plaintiff herein at the death, and only 
at the death, of this petitioner; that plaintiff recovered judg- 
ment below, and that such recovery is based upon, and in fact 
is, a judicial finding that this petitioner is dead, when in fact and 
in truth your petitioner is in full life and health, and now 
desires to be heard in his own behalf in this cause. Your 
petitioner further represents that a verdict for plaintiff herein 
is and will be an adjudication by this court that petitioner 
no longer has any interest whatever in the certificate sued on; 
and your petitioner respectfully shows that no notice of 
this suit has ever been given him, and that he now comes 
upon first information that such suit is pending, and respectfully 
prays this court that he be made a party defendant herein, and 
that he be heard through counsel to the end that no decree shall 
be finally rendered affecting his interest herein or fixing his 
status, except upon full hearing of all parties in interest, in- 
cluding this petitioner. Your petitioner further respectfully 
prays that he may be permitted to submit for the consideration 
of the court, and that he may file in this case his affidavits and 
other documents showing his relation to and interest in this case, 
and showing that’he is now in full life, and that he, and not the 
plaintiff, owns and has whatever interest there may be in the 
certificate of insurance sued on.”’ On the same day the appellant 
and respondent entered into and filed in this court the follow- 
ing stipulation (caption omitted): “It is hereby stipulated and 
agreed that the above case shall be passed to the March, 1911, 
term of this court. It is further stipulated and agreed that if 
on or before the date of said term, when said cause is set for 
hearing, the appellant shall show to this court, beyond a rea- 
sonable doubt, that Wales W. Aldridge, the insured, was seen 
by Robert Lamar in El Paso, Tex., in December, 1910, and that 
he was in full life and health, and that the affidavits submitted 
to the court on January 4, 1910, signed by Wales W. Aldridge, 
and that the photograph bearing his signature, are the signa- 
ture and photograph of the said Aldridge, made and taken on 
the day of December, 1910, then said cause shall be by 
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this court reversed and dismissed; otherwise, said cause shall 
be affirmed. Said proof on points above set forth to be sub- 
mitted without argument to the court. Said evidence or proof 
or copies thereof to be submitted to opposing counsel five days 
before same is filed with the clerk of this court. [Signed] Bar- 
bour & McDavid, Robt. Lamar, Attorneys for Appellant. W. 
E. Barton, Attorney for Respondent.” Under this stipulation, 
this court continued the cause to its March term, 1911. On the 
27th day of February, 1911, depositions and affidavits were filed 
in this court on behalf of appellant and Wales W. Aldridge, with 
the several photographs and exhibits referred to in said deposi- 
tions. No evidence whatever was filed by the respondent in this 
court under said stipulation. On the 7th day of March, 1911, 
this cause was taken as submitted on stipulation and briefs. 

The evidence filed in this court by which under the stipulation 
of counsel we are to determine whether the insured, Wales W. 
Aldridge, is dead or alive, is substantially as follows :— 

First, the affidavit of Wales W. Aldridge: “State of Texas, 
El Paso County—ss.: Comes now Wales W. Aldridge, and, 
being duly sworn, upon his oath deposes and says: That he at 
this time is a resident of the above-named state and county, 
and that the following facts relative to his life and personal 
history are true and correct: That on February 3, 1871, affiant 
was born in Scott County, Pa., his parents being Wales E. and 
Mary C. Aldridge, whose marriage was performed in said state 
and county. That to the union above mentioned were born 
Mrs. Patton Williams, whose name was Manda, affiant, Wales 
W. Aldridge, Tenie Aldridge, who died about 1901, Julia, de- 
ceased wife of George Adams, Joseph Aldridge, who died at 
about the age of twelve years, Albia Aldridge Gentry, who died 
about 1901, and Lakie Aldridge, who, when last heard from by 
affiant, was unmarried; she being affiant’s youngest sister. That 
Wales E. and Mary C. Aldridge, affiant’s father and mother, 
emigrated from the state of Virginia to the state of Missouri, 
locating at Houston, Texas County, Mo., where, at this time, 
so far as affiant is informed, they still reside, and where up to 
about the year 1901 affiant resided. That affiant was raised on 
a farm in the state and county above mentioned, and, when he 
grew to maturity, there learned the carpenter trade, and was 
there known as a follower of said occupation, which was con- 
tinued until affant about the year 1901 moved to Leland, Iowa, 
where for a time he continued to follow said occupation, after 
which he engaged in the mercantile business at Leland, and there 
continued to operate a small store until about the month of 
February, 1902, when affiant closed out said business and left 
for the state of Oklahoma, from which state affiant later ad- 
dressed letters to Lillie M. Aldridge, his wife, and from which 
state affiant’s whereabouts so far as he is informed became un- 
known to said Lillie M. Aldridge and other acquaintances. 
That affiant had prior to the year 1901 during which he left 
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Houston, Texas County, Mo., been three times married, his 
first and second wives having died; both having borne children. 
That Lillie M. Aldridge, affiant’s third wife, resided with him 
at Leland, Iowa, up to the time at which affiant left Iowa for 
Oklahoma. That at Leland, Iowa, affiant left Lillie H. Ald- 
ridge and proceeded to Oklahoma, where some time later on 
the 12th day of April, 1903, under the name of Wales Williams, 
affant was married to Jessie Myrtle Southward, of Dibble, Mc- 
Claine County, Okla., and continued to live with her at Dibble 
and at Norman, Cleveland County, Okla., until January 2, 1904, 
on which date affiant left Norman and some time later, having 
been for a time at Amarillo, located at El Paso, El Paso County, 
Tex., where he has to the date of signing this instrument been 
known by the name of King Worley, carpenter and contractor. 
That on December 15, 1907, as shown by the records of El 
Paso County, Tex., affiant was married to Pearl Manning, under 
the name of King Worley, affant’s proper name being that 
affixed to this instrument. That the following named children, 
Henry F. Aldridge, born June 20, 1890, Worley G. Aldridge, 
born December 30, 1891, Oliver Stonewall Aldridge, born Feb- 
ruary 11, 1896, Pearl Aldridge, born August 31, 1899, and Ruby 
Aldridge, born September 18, 1901, are affiant’s sons and 
daughters by his first, second, and third wives, the two last men- 
tioned being the daughters of affiant and Lillie M. Aldridge. 
That on the date of signing this instrument affiant is a resident 
of the city of El Paso, Tex., and has on this date examined a 
certain photograph of a man with a woman’s hand resting on 
his left shoulder, and identifies said photograph as his own, taken 
some fifteen or more years ago. That on the date of signing this 
instrument affiant, with Robert Lamar, formerly a member of 
Congress whose residence then was and now is Houston, Texas 
County, Mo., and a ‘third person, have been photographed in 
three positions for the purpose of identifying affiant as Wales 
W. Aldridge formerly of Houston, Texas County, Mo., and the 
further purpose of showing that he is at this time living and 
in good health. [Signed] Wales W. Aldridge. Subscribed and 
sworn to before me, this the 9th day of Dec. A. D. 1910. 
[Signed] C. H. Jones, Notary Public, El Paso County, Tex. 
My. Com. expires May 31, 1911.” 

Affidavit of Robt. Lamar: “State of Missouri, County of 
Texas—ss.: Robt. Lamar of lawful age, being duly sworn, on 
his oath states that he is a resident of Houston, Texas County, 
Mo., and that he has resided continuously at Houston, Mo., since 
1889. Affiant further states: That he was and is well and inti- 
mately acquainted with Wales W. Aldridge, who formerly 
resided at Houston, Mo., married a daughter of one W. J. Mont- 
gomery, and was thereafter married to one Mrs. Lillie M. Hulce, 
formerly Lillie Carpenter. That while the said Wales W. Ald- 
ridge resided at Houston, Mo., he was employed by affiant to 
build a residence, and was in the employ of affiant for some 
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five or six months while engaged in building said residence. 
That thereafter the said Wales W. Aldridge built a residence 
just across the street from the home of this affiant, and together 
with the wife of said Aldridge, who is now the plaintiff in this 
action, resided in said house. That said house is about sixty 
yards distant from the home of this affiant and that affiant was 
during all of said time and prior thereto well acquainted with 
said Aldridge. Affiant further states that said Aldridge was a 
member of the Masonic lodge at Houston, Mo., of which lodge 
affiant was then and is now a member; that affiant and said 
Aldridge were during the time that said Aldridge resided in and 
near Houston regular attendants at said lodge, and, as affant 
now remembers, this affiant conferred the degrees upon said 
Aldridge; that during a portion of this time this affiant held 
the Master’s station in said lodge while the said Aldridge filled 
the place of Junior Deacon. Affiant further states that on the 
8th day of December, 1910, he was with the said Aldridge in 
the city of Juarez, Republic of Mexico; that affiant was stand- 
ing in a building and saw and recognized said Aldridge on the 
opposite side of the street, and knew him to be one and the 
same Wales W. Aldridge whom affiant knew in Texas County, 
Mo.; that on the same night, to wit, on the night of December 
8, 1910, in the city of El Paso, El Paso County, Tex., affiant 
again saw the said Aldridge in a Turkish bathroom, where aff- 
ant and Aldridge had a short conversation in the presence of 
one E. A. Metz; that from said bathroom said Metz, Aldridge 
and this affiant went to a room in a building in said city, and 
conversed for probably one hour; that from said room affiant 
and said Wales W. Aldridge went to the room of affiant, and 
that the said Aldridge and this affiant slept together in the same 
bed in room 260 of the Orndorf Hotel, in the city of El Paso, 
on the night of December 8, 1910; that on the following day 
this affiant and the said Wales W. Aldridge and the said E. A. 
Metz had three negatives made from which were made on De- 
cember 9, 1910, in the city of El Paso, the three photographs 
hereto attached and marked ‘Exhibits A, B. and C’; that the 
man seated in the picture marked ‘Exhibit A’ is Wales W. Ald- 
ridge; that the man standing with a hat on in the picture marked 
‘Exhibit B’ is Wales W. Aldridge; that the man standing, hold- 
ing a hat in his left hand, in the picture marked ‘Exhibit C,’ is 
Wales W. Aldridge; that on said 9th day of December, 1910, 
in the city of El Paso aforesaid, at the office of Jones & Jones, 
attorneys at law, the said Wales W. Aldridge subscribed his 
name to the affidavits hereto attached and marked ‘Exhibit D’ 
and ‘E’ and was sworn to said affidavits by one C. H. Jones, a 
notary public of said city; that said affidavits were read to the 
said Wales W. Aldridge before he signed and swore to them, 
and that the said Wales “ Aldridge furnished much of the 
information contained i said affidavits. Affiant further says 
that said Wales W. Aldridge, who signed said affidavits and 
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whose picture is referred to in Exhibits A, B. and C, is the 
same Wales W. Aldridge who formerly resided at Houston, 
Mo., and married Lillie M. Hulce, the plaintiff in this case. 
Affiant further states that the said Wales W. Aldridge made no 
denial of his identity, but freely and frankly admitted the same, 
and in conversation with this afhant talked about places and 
people at Houston, Mo., and sent a present by this affiant to his 
grandchild, sent word to his children and to his father and 
mother, and told this affiant in conversation why he had aban- 
doned his said wife, Lillie M. Aldridge, At Leland, Iowa, and 
admitted to this affiant that he, the said Aldridge, has in the 
state of Texas represented his name to be Wales Williams, and 
that he, the said Wales W. Aldridge, was at El Paso, Tex., and 
in the state of Chihuahua, in the Republic of Mexico, going 
under the name of King Worley, and was known by that name 
at the above places. Affiant further says that the said Wales W. 
Aldridge in the presence of this affiant and in the presence of 
the said Metz, signed his name on the back of each of the 
pictures marked ‘Exhibit A,’ ‘B,’ and ‘C,’ and also signed the 
name of Wales Williams and King Worley on the back of each 
of said pictures, and that this afhant and the said E. A. Metz 
at the same time and place also signed their names on the back 
of each of the said pictures. Affiant further says that Jones & 
Jones above referred to are Thomas M. Jones and Cyrus 
H. Jones, attorneys at law, who formerly resided at Rolla, Mo., 
but who now reside at El Paso, Tex., and have an office in the 
Rio Grande Building in that city; that the said E. A. Metz is, 
as the affiant understands, in the employ of the Thiel Detective 
Agency, and that his address is 7409 Princeton Avenue, Chicago, 
Ill. Affiant further says that when Wales W. Aldridge re- 
sided at Houston, Mo., affiant herein ordered a number of 
plain lambskin aprons, and also certain material with which to 
trim and decorate said aprons, and that among those for whom 
this affiant ordered an apron was Wales W. Aldridge, then a 
member of Texas County Lodge, A. F. & A. M. No. 177. One 
Oscar P. Travise, then a barber at Houston, Mo., now deceased, 
drew with pen and ink ‘an all-seeing eye’ on the flap of these 
aprons, and under the flap of said aprons placed in red and black 
ink the names of the owners thereof, and that the wife of this 
afhant, Mrs. Jennie Lamar, bound said aprons and placed the 
fringe and other decorations thereon, including the square and 
compass. Affiant further says that the apron submitted to this 
court is the same apron owned and worn by Wales W. Aldridge 
at Houston, Mo., and decorated and trimmed by the wife of this 
affant, and affiant says that the said apron reached Houston, 
Mo., by registered mail on December 29, 1910, but was not 
taken out of the office by affiant until three or four days there- 
after, and is now submitted to this court in the same envelope 
in which affhant received it. Affiant further submits to this 
court the affidavit of E. A. Metz and others stating where and 
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under what circumstances said E. A. Metz obtained said apron. 
Affiant further submits to the court for the purpose of com- 
parison the Masonic apron of this affiant made at the same time, 
and which apron is similar, with the exception that there is 
worked thereon, instead of the square and compass, the square 
and circle, the same being the Jewel of the Past Master. Affiant 
further says that Wales W. Aldridge whom he saw and talked 
with and with whom he slept at El Paso, Tex., in December, 
1910, had lost the first joint of the first finger of his right hand. 
[Signed] Robt. Lamar.” (Notary’s certificate omitted.) 

The three photographs referred to as Exhibits A, B, and C 
were filed with the affidavits. Exhibit A is a photograph of 
Wales W. Aldridge seated between Robt. Lamar and E. A. 
Metz. Exhibit B is a photograph of the same persons with 
Wales W. Aldridge standing with a hat on the others being 
seated. Exhibit C is a photograph of the same persons, with 
Robert Lamar seated between the others who are standing, 
Wales W. Aldridge standing on his left, holding a hat in his left 
hand. These photographs are duly authenticated by the auto- 
graph signatures of Robert Lamar, E. A. Metz, and Wales W. 
Aldridge. The latter also signed on each of the pictures the 
names “Wales Williams” and “King Worley.” On the back of 
each of the pictures also appears the signatures of Henry F. 
Aldridge and Worley G. Aldridge, sons of Wales W. Aldridge 
by his first wife. The identification of King Worley in the 
three photographs is supported by the testimony of Thomas M. 
Jones and Cyrus H. Jones, who are attorneys at law with a law 
office in El Paso, Tex., who state that they know King Worley 
and have known him for years, and that he is the same person 
who appeared at their office and made affidavit to facts touching 
his personal history under the names of Wales W. Aldridge, 
Wales Williams, and King Worley; also, by the testimony of 
E. A. Metz, the third person in the photographic groups. After 
the taking of the photographs marked Exhibits A, B, and C, 
they were exhibited to various persons who resided in Texas 
County, Mo., and who had been intimately acquainted with 
Wales W. Aldridge during his residence at that place, and they 
positively identified Wales W. Aldridge as one of the group. 
Among them was Wales E. Aldridge, the father of Wales W. 
Aldridge, who testified as follows: “State of Missouri, County 
of Texas—Wales E. Aldridge, being duly sworn, on his oath 
says that his residence is Texas County, Mo., and that he is the 
father of Wales W. Aldridge who married Lillie Hulce, the 
plaintiff in this case, in Texas County, Mo. Affiant further 
says that he has examined three photographs attached to the 
affidavit of Robt. Lamar herein, said photographs being marked 
‘Exhibits A,’ ‘B,’ and ‘C’; that affiant recognizes and knows the 
man sitting in the picture marked Exhibit A, the man standing 
with the hat on in Exhibit B, and the man standing with the 
hat in his left hand in Exhibit C, to be his son, Wales W. Ald- 
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ridge, the same man who married the plaintiff in this case and 
disappeared about 1901. Affiant further says that he is familiar 
with the handwriting of his son, and has examined the three 
names, ‘Wales W. Aldridge,’ ‘Wales Williams,’ and ‘King Wor- 
ley’ written on the backs of the three said pictures, and recog- 
nizes the same as the writing of his son, Wales W. Aldridge. 
Affiant further says that he has examined a certain Masonic 
apron shown at this time by Robt. Lamar with the name ‘W. W. 
Aldridge’ under the flap thereof, and recognizes the same as 
the Masonic apron owned and worn by his son, Wales W. Ald- 
ridge, when he resided at Houston, Mo. [Signed] Wales E. 
Aldridge.” (Notary’s certificate omitted.) 

There was also filed the affidavits of Henry F. Aldridge and 
Worley G. Aldridge, sons of Wales W. Aldridge by his first 
wife, who reside in Texas County, Mo. They state in these 
affidavits that the three pictures have been examined, and they 
each identify the man referred to as Wales W. Aldridge as 
their father, Wales W. Aldridge, and state that for the further 
purpose of identifying said pictures they have signed their 
names on the back of each picture. They also identify a picture 
marked “Exhibit D” as a photograph of their father, Wales W. 
Aldridge, taken when they were young. They also identify the 
Masonic apron hereinbefore referred to as their father’s apron. 

There was also filed the affidavit of Mrs. Jessie Myrtle Rat- 
liff, nee Jessie Myrtle Southward, who gave a very full account 
of her courtship and marriage to Wales Williams in Oklahoma 
in April, 1903, and their subsequent residence at Dibble, Okla., 
where Williams was engaged in the mercantile business; that 
subsequently, they moved to Norman, Okla., and remained there 
until her husband deserted her and went to the state of Texas; 
that she had examined the photograph marked “Exhibit D” be- 
ing a photograph of a man with a woman’s hand resting on his 
left shoulder, and identified the man as the one whom she had 
married and who was known to her as Wales Williams; that 
during their married life Wales Williams claimed to have been 
a member of the Masonic lodge; that while residing at the home 
of her parents at Dibble he exhibited a sheepskin or Masonic 
apron containing on its face a square and compass and the 
letter “G,” the lapel of which was stitched down by Williams; 
that after Williams had deserted her at Norman, Okla., the 
lapel of the apron was unstitched, and underneath was found 
the words, “W. W. Aldridge, Texas No. 177.” 

In addition to the above, other corroborative affidavits are 
filed by appellant; also the original application of W. W. Ald- 
ridge for membership and benefits in the Modern Woodmen of 
America, signed at Leland, Iowa, and dated January 14, 1901, 
which shows the autograph signature of W. W. Aldridge. As 
the respondent has filed no counter affidavits in this court, it 
would be entirely superfluous to incumber the reports with a 
more detailed statement of the evidence of the wanderings of 
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Wales W. Aldridge from Scott County, Va. through the states 
of Missouri, lowa, Oklahoma, and Texas, and his final discovery 
and identification at El Paso, in the state of Texas. The identity 
of Wales W. Aldridge and the fact of his being in full life and 
health at the time the judgment in this case was rendered is not 
only abundantly established, but the array of evidence presented 
by the appellant is so overwhelming that it forces a conviction 
of certainty beyond a reasonable doubt approaching the exactness 
of a mathematical demonstration. 

Under the stipulation of counsel, after a most careful examina- 
tion, this court finds beyond a reasonable doubt from the evidence 
produced to us that Wales W. Aldridge was at the date of the 
judgment and prior thereto in full life and health; and, in 
pursuance of said stipulation, it is ordered that the judgment 
rendered by the trial court be reversed and this action be dis- 
missed. All concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED STATES 
vs. 


MILLER. (No. 3,428.)* 


ADMINISTRATION OF ESTATE— PROPERTY VESTING IN 
TRUSTEE. 

A policy of insurance on the life of a bankrupt passes to the trustee 
as of the date of the adjudication of bankruptcy, though the policy 
was then current and the cash surrender value did not mature till 
a subsequent default in payment of the annual premium. 

(For other cases, see Bankruptcy, Dec. Dig. § 143.) 


ADMINISTRATION OF ESTATE—PROPERTY VESTING [N 
TRUSTEE. 

Where an insurance company, knowing that insured had been adjudicated 
a bankrupt, made a loan to him on his surrender of the policy, it 
is liable to the trustee in bankruptcy after lapse of the policy for its 
surrender value, notwithstanding the trustee’s inability to surrender 
the policy as required by its terms as a condition precedent to the 
company’s liability for the surrender value. 


(For other cases, see Bankruptcy, Dec. Dig. §$ 143.) 

ADMINISTRATION OF ESTATE— PROPERTY VESTING IN 
TRUSTEE. 

To entitle a trustee in bankruptcy to recover the cash surrender value 


of a policy of insurance, it is not necessary that the contract of insur- 
ance expressly provide for a cash surrender value, but it is sufficient 


* Decision rendered, Feb. 20, 1911. 185 Fed. Rep. 98. 
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if the company has a recognized rule of paying a surrender value or 
is willing to pay the surrender value. 
(For other cases, see Bankruptcy, Dec. Dig. § 143.) 


ADMINISTRATION OF ESTATE—PROPERTY VESTING IN 
TRUSTEE. 

Where an insurance policy was payable to insured, if living at its maturity, 
and the beneficiaries were to derive no benefits except in case of 
his death before the maturity, and by default in the payment of 
the premiums all interest of the beneficiaries ceased, it was not 
necessary for the trustee in bankruptcy of the insured to nominate 
a new beneficiary, but he might recover the cash surrender value of 
the policy. 

(For other cases, see Bankruptcy, Dec. Dig. § 143.) 



















In error to the Circuit Court of the United States for the 
Eastern District of Missouri. 

Action by Robert J. Miller, trustee in bankruptcy of Olive De 
Lisle, against the Equitable Life Assurance Society of the United 
States. From a judgment for plaintiff, defendant brings error. 
Affirmed. 


Before Sanborn and Hook, Circuit Judges, and W. H. Mun- 
ger, District Judge. 














Epwarp S. Rosert and Davip GoipsMi1TH (Robert & Robert, 
on the brief), for Plaintiff in Error. 
Morris G. Levinson, for Defendant in Error. 


W. H. Muncer, D. J. 

In this case the trustee of the estate of Olive De Lisle, bank- 
rupt, brought his action against the Equitable Life Assurance 
Society, to recover the alleged cash surrender value of three 
policies of life insurance. Various defenses were interposed, 
chiefly to the effect that the policies had no cash surrender value 
at the time that insured was adjudged a bankrupt; that in no 
event did the policies have a cash surrender value during the 
currency thereof, but only after default in payment; and that 
such cash surrender value was payable only on surrender of the 
policies duly indorsed. 

From the facts of the case it appears that on May 9, 1908, 
Olive De Lisle was duly adjudged a bankrupt, and Robert J. 
Miller was appointed trustee of his estate. On December 28, 
1898, the Equitable Life Assurance Society insured the life of 
Olive De Lisle in the sum of $1,000, payable to his wife, Ida 
De Lisle, and to his sons, Norval and Richard De Lisle, equally, 
survivors or survivor, should none survive, then to the insured’s 
executor, administrator, or assigns, subject to the right of the 
insured to change the beneficiary. Such policy of insurance was 
issued upon condition that insured should pay annually in ad- 
vance the sum of $42.79, on the 19th day of December, in every 
year, for a period of 20 years, or until the prior death of the 
insured. The policy contained the following provision :— 
“This policy shall lapse, and, together with all premiums paid 
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thereon shall forfeit to the society, on the nonpayment of any 
premium when due; excepting that upon due surrender of this 
policy, within six months after said lapse, providing premiums 
have been duly paid for at least three full years of assurance, 
the society will give the assured the choice of either a cash 
value or nonparticipating paid-up life policy, at the date of lapse, 
as fixed in the following Table of Surrender Values, the amount 
of which shall be based on the number of full years’ premiums 
that have been paid; and if this policy should be continued 
beyond the period covered by the said table it will be entitled 
to a cash value equal to the full reserve upon due surrender of 
this policy on any anniversary of its register date of issue. In 
consideration of the premises it is understood and agreed that 
all right or claim for temporary assurance or any other surrender 
value than that provided in this contract, is hereby waived 
and relinquished, whether required by the statute of any state 
or not.” 

The Table of Surrender Values, indorsed on the policy, stated 
such cash surrender value, at the end of the tenth year, to be 
the sum of $255. Bankrupt, in December, 1907, paid the annual 
premium which extended the life of the policy to December, 
1908. The premium falling due December 19, 1908, was not paid. 
Plaintiff, as trustee, on the 4th day of March, 1909, brought this 
action to recover from the insurance company the cash value 
thereof. 

The contract of insurance expressly provided that, upon the 
lapse of the policy, after at least three years’ premiums had 
been paid, the company would give to the insured (not the 
beneficiaries) the choice of either a cash value or nonparticipa- 
ting paid-up life policy. There can be no doubt that this policy 
passed to the trustee in bankruptcy as of May 9, 1908, notwith- 
standing the policy was then current and the cash surrender 
value did not mature until the subsequent default in payment 
of the annual premium. Hiscock vs. Mertens, 205 U. S. 202-214, 
27 Sup. Ct. 488, 51 L. Ed. 771. The provision for payment 
required a surrender of the policy; but it appears that, after the 
adjudication in bankruptcy, to wit, on the 19th day of May, 1908, 
bankrupt surrendered the policy to the insurance company and 
received from the company a loan upon said policy, and that the 
policy is now held by the insurance company to secure said loan. 
The insurance company had, at the time of making the loan, 
knowledge that the insured had been adjudged a bankrupt. The 
insurance company was therefore aware at the time of making 
the loan that all of bankrupt’s interest in the policy had passed 
to the trustee in bankruptcy. Under such state of facts, the 
policy, being in the possession of the company, acquired by it 
wrongfully as to the trustee, it cannot insist upon the trustee 
making a surrender which he is prevented from doing by the act 
of the company, and the trustee was entitled to recover the cash 
surrender value thereof. 
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The second policy of insurance was issued June 30, 1899, for 
the sum of $2,000. It was the same form, and contained the 
same provisions as the policy before mentioned, so the facts 
hereinbefore stated, relative to the first policy, apply to this 
second policy, excepting that the cash surrender value was the 
sum of $402; and plaintiff, as trustee, was entitled to recover 
that amount, with interest. 

A third policy was issued under the date of October 18, 1900, 
for the sum of $5,000. This policy was payable to the wife of 
the insured and his surviving children equally; should none 
survive, then to the insured’s executors, administrators, or as- 
signs, or to the insured, in case he should be living on the 8th 
day of October, 1920. The contract contained no provision for 
a surrender value, but provided that, in case the policy should 
lapse for nonpayment of any premium when due, if the pre- 
miums had been duly paid for at least three years, the company 
would issue to the insured a nonparticipating paid-up policy for 
a certain proportionate amount of the original policy. It also 
provided for a loan to the insured of a sum which should not 
exceed two-thirds of the reserve thereof. The contract also pro- 
vided that insured might change the beneficiary or beneficiaries 
at any time during the continuance of the policy by filing with 
the company a written request, duly acknowledged, accompanied 
by the policy; such change to take effect upon the indorsement 
of the same upon the policy by the company. 

In the case of Hiscock vs. Mertens, supra, it was held not 
essential that the contract of insurance should expressly provide 
for a cash surrender value; it was sufficient if the company 
had a recognized rule of paying a surrender value or was willing 
to pay the surrender value. 

The evidence shows considerable correspondence between the 
attorney for the trustee and the insurance company, from which 
it appears that the insurance company recognized that the policy 
in question had a cash surrender value, pursuant, we think, to 
the general policy and custom of the company in respect to such 
policies. 

This policy was payable to insured (bankrupt), if he was 
living at the maturity of the policy October 8, 1920. The bene- 
ficiaries were to derive no benefits under the policy except in 
case of the death of the insured before the maturity of the 
policy. By default in the payment of the premiums all interest 
of the beneficiaries ceased, and the trustee was the party entitled 
to receive the cash surrender value of the policy. Hence it 
was unnecessary for the bankrupt or trustee to nominate a 
new beneficiary. This policy, with the others, was subsequent 
to the adjudication in bankruptcy, assigned and delivered to 
the insurance company to secure a loan. And the trustee, for 
the reasons given with- respect to the other policies, is relieved 
from the necessity of surrendering it to the company. 

For the foregoing reasons, the judgment is affirmed. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The dominant feature of this case would seem to be the reservation 
of the right to change the beneficiary, thus retaining the title and con- 
trol of the instrument in the hands of the bankrupt, from whom they 
passed to the trustee in bankruptcy. The latter in turn was entitled 
to sequestrate the proceeds by exercising the right of nomination. 
But until this was done the policy, if it remained in force, continued 
to be payable as an expectancy to the original beneficiary. It would 
appear that the mere act of bankruptcy did not, of itself, defeat the 
expectancy of the beneficiary. Hopkins vs. Assur. Co., 40 C. C. A. 1; 
Cellery vs. Ins. Co., 57 App. Div. (N. Y.) 227; Robinson vs. Ass’n, 68 
Fed. 825. 


COURT OF APPEALS OF GEORGIA. 


McGEHEE 


US. 


RINKER. (No. 3,055.)* 


EFFECT OF NONPAYMENT OF PREMIUM NOTE. 


Even if, under a mere plea of the general issue, it could be asserted that 
the consideration of the promissory note had failed, the evidence 
was wholly insufficient to show that there had been a failure of 
consideration. There is nothing in the record to show that the insur- 
ance policies in question contained any stipulation avoiding them 
upon failure to pay notes given for the premiums, so as to bring the 
case within the rulings in Sullivan vs. Connecticut Indemnity As- 
sociation, 101 Ga. 809, 29 S. E. 41, and National Life Association vs. 
Brown, 103 Ga. 382, 29 S. E. 927. In the absence of such proof, under the 
ruling 2 Arnold vs. Empire Mutual Annuity Life Insurance Co., 
3 Ga. App. 685, 60 S. E. 470, and citations, the nonpayment of the 
note would not necessarily void the policy. 

(For — cases, see Insurance, Cent. Dig. §§ 891, 895-902; Dec. Dig. 
§ 349) 


Error from Superior Court, Fulton County; Geo. L. Bell, 
Judge. 

Action by W. A. Rinker against H. D. McGehee. Judgment 
for plaintiff, and defendant brings error. Affirmed. 


Munpay & CorNWELL, for Plaintiff in Error. 
Boyp A. Lovoorn, for Defendant in Error. 
RUSSELL, J. 

McGehee applied for two policies of insurance in the American 
National Insurance Company, of Galveston, Tex. The applica- 
tions were solicited by Rinker, and were delivered by him to one 
Popham, the agent of the insurance company, at Atlanta, Ga. 
Popham forwarded the applications, and in the course of time 
the two policies of insurance were forwarded to him, and were 
delivered by him to Rinker, and Rinker in turn delivered them 


* Decision rendered, April 3, 1911. 70 S. E. Rep. 962. Syllabus by the 
Court. 
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to McGehee. The record does not disclose the exact date when 
the policies were delivered to McGehee, but it was some day 
intervening between September 9, 1909, and October 16, 1909, 
for the policies bear the former date, and on the latter date 
McGehee gave the note for the premium which forms the basis 
of the present action. It appears from the oral testimony de- 
livered upon the trial that this note was given for the first 
premium upon the policies. This note was made payable to the 
order of Rinker, the plaintiff in the present suit. It is provided 
that the note be paid in partial payments on November 2, and 
December 2, 1909, and January 2, February 2, March 2, April 2, 
and May 2, 1910. McGehee made the first payment, though in 
two installments. He did not make the payment due on Decem- 
ber 2, 1909, and after the receipt of two letters from the home 
office of the company he refused to make any further payment 
upon the note. Thereupon Rinker instituted suit upon the note, 
the jury in the justice’s court rendered a verdict in his favor, 
and McGehee sued out a writ of certiorari to the superior 
court, which was overruled and dismissed, and he excepted to 
the judgment overruling the certiorari. 

The two letters which McGehee received are identical, except 
that one is dated December 14th and the other December 15th, 
and one refers to policy No. 11,124, and the other to policy No. 
11,125. As stated above, it is upon these letters that McGehee 
bases his refusal to pay the note. As we see it, the letters do 
not afford McGehee any defense, nor is there really any excuse 
why he should not have made his payments as promised. In so 
far as material, the letters only asked McGehee whether he had 
received the policies, which the books of the company at Gal- 
veston showed he had applied for. The letters purport to be 
written by the second vice president of the company, and state 
that the books show that an application was made for a policy 
through their agent, Popham, and was forwarded on the 9th of 
September, that the company has not received any report in 
reference to the policy, and that the period of 60 days allowed 
by the company after the date of the policy within which a 
report can be made had elapsed. The letter concluded as follows: 
“As, at the end of the year, the company desires to close its books, 
we should very greatly appreciate your letting us know by return 
mail on the inclosed card if the policy has been received and 
settled for by you.” Apparently the letter is merely seeking to 
find out from the policyholder whether its agent has collected 
funds which have not been reported to the company. If McGehee 
had paid the premium to the duly authorized agent, his rights 
as a policyholder could not have been affected by the fact that 
the agent had failed in his duty by not making proper report to 
the company. It would not matter to McGehee whether the time 
of making report by the agent had or had not elapsed. His 
rights under the contract, so far as appears from this record, 
could not be affected by any failure of the company’s own agent 
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to do his duty. For this reason we do not see that any defense 
to the note could have been predicated upon the fact that the 
time in which Popham should have made a report on the policy 
to the insurance company as his principal had elapsed, if Mc- 
Gehee, as he testified, informed the insurance company that he 
had their policies and they made no further inquiry or objection 
thereto—in other words, did not assert that his possession was 
wrongfully obtained. 

(1) But whether McGehee could or could not have asserted 
a defense under the facts as he stated them, he certainly did not 
do so. The suit was upon an unconditional contract in writing 
by which he promised to pay Rinker, or order, in installments 
a certain sum of money for value received. There was no plea 
of failure of consideration; there was no plea. It is true that 
what purported to be a plea was sworn to and filed. It was what 
is formerly known as a plea of general issue before the passage 
of the Neel act, but presents no defense whatever to an uncon- 
ditional contract in writing, and failure of consideration must, 
of course, be specially pleaded. The suit being upon an uncon- 
ditional contract in writing, and no issuable defense having been 
filed, the verdict in favor of the plaintiff, as well as the dismissal 
of the certiorari, followed as a matter of logical and legal neces- 
sity. 

Counsel for the plaintiff in error cites Sullivan vs. Connecticut 
Indemnity Association, 101 Ga. 809, 29 S. E. 41, and National 
Life Association vs. Brown, 103 Ga. 382, 29 S. E. 927, in an 
effort to show that the consideration of the note had failed, and 
that therefore McGehee was justified in refusing to make any 
further payments upon it. The rulings in these cases are simply 
to the effect that where it is provided in a contract of insurance 
that if any note given for a premium is not paid the policy shall 
lapst, and such note or notes are not paid, this stipulation is 
enforceable, and the policy is void. There is nothing in the 
present record to show that policies in question contain any such 
stipulation. The contents of the policies are not set out, and 
therefore, if the defendant sought to present these points, he 
failed to do so in his petition for certiorari. 

(2) On the other hand, as we held in Arnold vs. Empire 
Mutual Annuity & Life Insurance Company, 3 Ga. App. 685, 
60 S. E. 470, unless it affirmatively appeared that the policies 
did contain this express stipulation, the mere nonpayment of a 
note given for a premium would not affect the validity of the 
contract, or necessarily relieve ‘the insurance company from 
payment of the policy. The defendant in the justice’s court 
attempted to show that his note given to Rinker was without 
consideration, because he had not gotten the policies of insurance 
he contracted for, and therefore that he owed Rinker nothing. 
He failed to sustain this contention by evidence, even if he had 
a plea which authorized introduction of evidence upon the sub- 
ject. So far as appears from the record, the delivery of the 
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policies to him by Rinker was in behalf of Popham, and Popham 
was the duly authorized agent of the company. Therefore it 
could not be asserted that his possession of the policies was 
wrongful or fraudulent. There was no circumstance which 
would have authorized the inference that there was any fraudu- 
lent collusion between the insured and the agent of the company 
in the delivery or acceptance of the policies, and in the absence 
of any evidence of this character the company would have had 
to look to Popham, its agent, for the premium. Williams vs. 
Empire Mutual Annuity & Life Insurance Company, 8 Ga. 
App. , 68 S. E. 1082. So far as the note in the present 
instance is concerned, it can be presumed from what appears of 
the transaction that Rinker satisfied Popham for the premium 
on McGehee’s policies. In any event, so far as appears from the 
record, the policies of insurance had not lapsed; nor is it ap- 
parent that there is any ground upon which they could be 
avoided, although the time in which the agent should have made 
a report to the company had elapsed. 
Judgment affirmed. 


MUTUAL BENFIT LIFE INS. CO. vs. WILLOUGHBY 


(No. 14,993.)* 
(Supreme Court of Mississippi.) 


LIFE INSURANCE—DISPOSITION OF POLICY BY INSURED 
WITHOUT BENEFICIARY’S CONSENT 

The rule that any disposition of a life policy by ai is void against the 
named beneficiary, who did not consent to or give authority for it, 
applies to a policy to which there are attached the incidents of loan 
value, cash surrender value, and automatic extension by premiums 
paid, so that, sufficient premiums having been paid to automatically 
extend the policy, under its terms, without further payment, to a time 
beyond that at which insured died, the beneticiary can recover thereon, 
notwithstanding insured obtained loans on the policy from the insurer, 
and then surrendered it to the insurer, and obtained from it 
the cash surrender value thereof, the applications for loans 
and cash surrender value, required by the policy to be signed 
by the beneficiary, having been forged by insured. and the beneficiary 
not having authorized, consented to, or known of this, or participated 
in the benefits thereof; there being no room for application against 
the beneficiary of the principle that, where one of two innocent 
persons must suffer for a loss, it must be borne by the one who by 
conduct, acts, or omissions made possible the loss. 


(For other cases, see Insurance, Dec. Dig. § 730.) 
* Decision rendered, April 10, 1911. 54 South. Rep. 834. 
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LILLIE vs. MODERN WOODMEN OF AMERICA. 
(No. 16,365) * 
(Supreme Court of Nebraska.) 


MUTUAL BENEFIT INSURANCE—ACTION ON POLICY—DE- 
FENSES—MURDER OF MEMBER BY BENEFICIARY—AD- 
MISSIBILITY OF EVIDENCE. 


In a civil action upon a benefit certificate issued by a fraternal beneficiary 
society, and which contained a clause that, if the death of the member 
shall occur by the hands of his beneficiary—except by accident—the 
certificate should be void, the fact, if true, that the beneficiary had 
murdered the assured, would constitute a defense to the action. The 
evidence of the commission of the crime would depend upon the 
proof of the fact of the criminal act. A certified transcript of the 
record of conviction of the beneficiary is not admissible as substantive 
evidence of the facts upon which the prosecution was founded, nor 
of the fact of the murder of the assured by the beneficiary. 

(For other cases, see SnauranCe, Cent. Dig. §§ 1955-1959; Dec. Dig. 
§ 787; Judgment, Cent. Dig. § 1310; Dec. Dig. § 751.) 


REVIEW—QUESTIONS FOR JURY. 


The question of the murder of the assured by plaintiff was exhaustively 
investigated upon the trial by the production of oral evidences of 
circumstances tending to prove and disprove the charge. The only 
witness present at the time of the killing of decedent was plaintiff, 
who took the witness stand and testified to facts, which, if true, 
established her innocence. The question of fact was for the jury, and 
with their finding on conflicting and circumstantial evidence the 
Supreme Court cannot interfere. 


(For other cases, see Insurance, Dec. Dig. § 825; Appeal and Error, Cent. 
Dig. §§ 3935-3937; Dec. Dig. § 1002.) 


* Decision rendered, April 8, 1911. 130 N. W. Rep. 1004. Syllabus by the 
Court. 


~ @e@ 


EASTER vs. BROTHERHOOD OF AMERICAN YEOMEN.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—EVIDENCE—AD- 
MISSIBILITY. 

Where a mutual benefit insurance policy provided that insured should 
pay a monthly sum and such other assessments as the board might 
assess for mortuary benefits, the insurer should have been allowed 
to prove that the insured had failed to pay the monthly sums without 
proof of any assessment by the directors. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. 
§ 818.) 


MUTUAL BENEFIT INSURANCE—MONTHLY DUES—DEFAULT. 
By virtue of Rev. St. 1899, § 7903, providing that an assessment insurance 
policy may be avoided for breach of its condition, a condition in an 


* Decision rendered, Feb. 13, 1911. Rehearing denied, April 3, 1911. 
135 S. W. Rep. 964. 
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assessment policy that, if the insured shall become delinquent by failure 
to pay his monthly dues, he shall be suspended, and the certificate 
shall be void, will be enforced even though a forfeiture. 


= ooo cases, see Insurance, Cent. Dig. §§ 1895, 1896; Dec. Dig. 
§ 750. 


MUTUAL BENEFIT INSURANCE—NATURE OF ASSOCIATION— 
“FRATERNAL INSURANCE COMPANY.” 


Where an insurance association was organized as a fraternal insurance 
company under the laws of Iowa, which provide that no fraternal 
association shall issue anv certificate of membership to persons under 
15 years or over 65, or unless the beneficiary shall be the husband, 
wife, relative, legal representative, heir, or legatee of such member, 
and hence was not a fraternal insurance company within the statutes 
of Missouri, where it was doing business, providing that a fraternal 
insurance association may make payment of benefits only to the 
family heirs, blood relations, affianced husband, or wife or persons 
dependent on the members, and in a suit on a policy the insurance 
company alleged the foregoing facts showing it not to be an insurance 
company, the laws of Iowa were admissible to show what kind of 
an insurance company it was, even though the insurance company 
had alleged that it was a fraternal association and the court had 
held it to be an assessment association, for the pleadings should be 
interpreted in accordance with the facts alleged and not with the 
pleader’s conclusions of law. 


(For other cases, see Insurance, Dec. Dig. § 687.) 
(For other definitions, see Words and Phrases, vol. 3, p. 2943.) 


MUTUAL BENEFIT INSURANCE—BENEFITS—STATUTES. 


A condition in a mutual benefit insurance policy that, should a member 
die before living out his expectancy of life, a certain amount shall 
be deducted from the payment and paid into the reserve fund, is 
invalid under Rev. St. 1899, § 7903, providing that the exact amount 
of the insurance shall be paid to the beneficiary upon the death of 
the insured. 


(For other cases, see Insurance, Cent. Dig. § 1961; Dec. Dig. § 791.) 


————- -eq@—___-— — — 


METROPOLITAN LIFE INS. CO. vs. SHANE.* 


(Supreme Court of Arkansas.) 


BREACH OF WARRANTY—APPLICATION. 

Questions in an application for a life policy: “To what extent do you 
use * * * alcoholic stimulants? Wine or malt liquors? Have you 
ever used * * * alcoholic stimulants, wine or malt liquors to any 
excess? If so, when and for how long’—refer to the customary or 
habitual use, and not to an occasional use thereof or an exceptional 
use to excess. 


(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 


LIFE INSURANCE—NOTICE TO COMPANY—PENALTY AND AT- 
TORNEY’S FEES. 

In an action on a life insurance policy, where the administrators of the in- 
sured and of his wife, who was the beneficiary, sent certified copies 


* Decision rendered, March 6, 1911. 135 S. W. Rep. 836. 
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of letters of administration to the insurance company, and requested 
blanks for proof of death, and the insurance company paid no notice 
thereto, and within three months thereafter suit was brought thereon, 
the court was warranted in finding that a demand for payment was 
made before suit, and a refusal thereof, so that a penalty and attorney’s 
fees, in pursuance of the statute enacted by the General Assembly of 
1905 (Laws 1905, p. 308), were properly assessed. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


LIFE INSURANCE—DEFENSES—INSANITY. 

In an action on a life insurance policy, where the beneficiary the wife of 
the insured, killed him and then herself, an instruction that if she 
knew right from wrong at the time she killed the insured, and that 
it was wrong to kill him, then she was sane, unless at the time, even 
though she knew right from wrong, she acted from an irresistible 
impulse arising from a defect in will caused by the diseased condition 
of her mind and not from mere anger or revenge, was proper, where 
the testimony was conflicting as to her mental condition. 


(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 669.) 


LIFE INSURANCE—DEFENSES—INSANITY. 

In an action on a life insurance policy, where the beneficiary, who was 
the wife of the insured, killed him and then herself, evidence /eld 
sufficient to warrant a finding that she was sane at the time, and that 
she killed him because he would not live with her. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


LIFE INSURANCE—POLICY — DEFENSES — KILLING OF IN- 
SURED BY BENEFICIARY. 

The willful, unlawful, and felonious killing of the insured by the bene- 
ficiary of a life insurance policy forfeits all rights of such person 
therein, and it is unnecessary, on consideration of the public policy, 
that there should be an express exception in the contract forbidding 
a recovery by such person. 


(For other cases, see Insurance, Cent. Dig. § 1150; Dec. Dig. § 448.) 


HAYNES vs. MASONIC BEN. ASS’N.* 


(Supreme Court of Arkansas.) 


MUTUAL BENEFIT INSURANCE—ACTIONS FOR BENEFITS— 
CONDITIONS PRECEDENT. 

The provision in a policy of a masonic benefit association that the insured 
“shall have fully and faithfully complied with the constitution of 
the association” is a condition precedent to liability on the policy. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


MUTUAL BENEFIT INSURANCE—FORFEITURES—NOTICE OF 
TIME OF PAYMENT. 

The constitution of the masonic benefit association, of which plaintiff's 
decedent was a Master Mason, provided that the secretary of the 
Grand Lodge should give quarterly notice to the masters of every 
lodge of an assessment against each Master Mason in good standing 


* Decision rendered, March 27, 1911. 136 S. W. Rep. 187. - 
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at the time of notice, and that, unless such assessments were paid 
within 30 days from such notice, any Master Mason should be ipso 
facto suspended until his assessments were paid. Held, that the 
assessment was a fixed and regular assessment, and that notice to 
each Master Mason was not contemplated. 


(For other cases, see Insurance, Cent Dig. § 1884; Dec. Dig. § 737.) 


MUTUAL BENEFIT INSURANCE—FORFEITURES—NOTICE OF 
TIME OF PAYMENT 

Where assessments under the laws of a masonic benefit association are 
irregular in amount or time of payment or become payable only when 
notice thereof is given to subordinate lodges, the members of such 
lodges are not in default until notice in conformity with the laws of 
the association is given, and they have failed to pay. 

im geet cases, see Insurance, Cent. Dig. §§ 1897-1902; Dec. Dig. § 

1) 


MUTUAL BENEFIT ey een oe oe OF 
TIME FOR PAYMENT—NECESSITY OF NOTIC 


Where the statutes of a state under which a masonic oni association 
operates or the laws of the association itself require notice to be given 
before dues or assessments become payable, such notice must be 
given in the manner and form prescribed before a member becomes 
delinquent. / 


(For other cases, see Insurance, Cent. Dig. §§ 1897-1902; Dec. Dig: § 751.) 


CONSTRUCTIONS OF POLICY—CONSTRUCTION OF PARTIES. 

Where the insured and the officers of the insurer have acted with reference 
to a policy so as to indicate an understanding as to the effect and in- 

‘ tent of its provisions, such understanding will have a persuasive effect 
in the construction of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


Kirby, J., dissenting. 


L—Vol. XL.—77. 
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FIRE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH Circuit. 


WHEALTON PACKING CO. 
VS. 


ETNA INS. CO. (No. 971.)* 


FIRE POLICIES—WARRANTY BY INSURED—BREACH—MA- 
TERIALITY. 


Absence of the sole watchman from a boat to secure a change of cloth- 
ing and without the owner’s knowledge, during which absence the 
boat burned, was a material breach of the owner’s warranty, under a 
fire policy, that the boat should “at all times have a competent watch- 
man on board.” 


(For other cases, see Insurance, Cent Dig. § 850; Dec. Dig. § 334.) 


In Error to the Circuit Court of the United States for the 
District of Maryland, at Baltimore. 

Action by the Whealthon Packing Company against the AXtna 
Insurance Company. Judgment for defendant, and plaintiff 
brings error. Affirmed. 7 


Before Pritchard, Circuit Judge, and Brawley and Dayton, 
District Judges. 


Atonzo L. Mites (Luther E. Mackall, on the brief), for Plain- 
tiff in Error. 

Joun F. Forty (Foley, Martin & Nelson and Robert H. Smith, 
on the brief), for Defendant in Error. 


PER CuRIAM 

While it may be true that some of the courts of this country 
have gone too far in holding that the breach of an express war- 
ranty in an insurance policy, whether material to the risk or not, 
whether a loss happened through the breach or not, absolutely 
determines the policy, we are not called upon to either discuss 
or determine the question in this case. Here the insured warranted 
that his boat should “at all times have a competent watchman on 
board,” and the evidence is undisputed that, while the boat was 
lying at wharf the sole watchman aboard went ashore to secure a 
change of clothing, and while absent the boat caught fire and was 
consumed. The very fact that his presence at the time was so es- 
sentially necessary to put out the fire and prevent the loss clearly 
demonstrates the insurance company’s right to stand upon the ex- 
press warranty made in the contract that he would be there for that 
purpose. His absence was certainly not immaterial to the risk, 


* Decision rendered, Feb. 18, 1911. 185 Fed. Rep. 108. 
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and it is a very reasonable presumption that the loss could have 
been avoided if he had been there performing his duty. It seems 
clear that the breach of this warranty by the agent of insured 
without his knowledge must be held, nevertheless, a violation by 
the insured with whom alone the company contracted. Norwaysz 
vs. Thuringia Ins. Co., 204 Ill. 334, 68 N. E. 551; Snyder vs. 
Home Ins. Co. (D. C.) 133 Fed. 848, affirmed (C. C. A.) 148 
Fed. 1021; Ripley vs Aitna Ins. Co., 30 N. Y. 136, 86 Am. Dec. 
362; First Nat. Bank vs. Ins. Co. of N. America, 50 N. Y. 45; 
Ryan vs. Prov. Wash. Ins. Co., 79 App. Div. 316, 79 N. Y. Supp. 
460. 
The judgment of the court below must be affirmed. 


SUPREME COURT OF TEXAS. 


DORROH-KELLY MERCANTILE CO. 
US. 
ORIENT INS. CO* 


POLICY—INTERPRETATION OF CONTRACT. 


Where a contract was prepared by an insurance company to express the 
terms of its own undertaking, it must be construed most favorably 
to the assured, and a substantial compliance with such terms will 
satisfy the obligation. 


(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


FIRE INSURANCE POLICY—INTERPRETATION OF CONTRACT. 


Where a fire insurance policy provided that the assured would take a 
complete itemized inventory of the stock on hand at least once each 
calendar year, the invoice must contain such a statement to meet 
the requirements of the covenant. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
POLICY—INTERPRETA‘IION OF CONTRACT—INVOICE. 


An invoice under a fire insurance policy is not complete and itemized 
when it does not contain substantially all of the articles embraced 
in the stock at the time. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


FIRE INSURANCE—INVOICE—OMISSION. 

Where there was omitted purposely from an invoice articles of the value 
of $3,000 or $4,000, such omission is not insignificant where it was not 
shown that there was any means by which the articles so omitted 
could be established as having been in the stock at the time the 
policy was issued, and the claim of a substantial compliance with the 
contract cannot be sustained. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 
* Decision rendered, Mar. 29, 1911. 135 S. W. Rep. ‘1165. 
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FIRE INSURANCE POLICY—INTERPRETATION OF CONTRACT. 

While the omission of articles of $3,000 or $4,000 in value from an inven- 
tory might have been an oversight on the part of the assured, and it 
would not have been any advantage to the insurance company to have 
had all of the items upon the inventory, the court cannot vary the 
terms of the contract made by the parties requiring a complete 
inventory. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


FIRE INSURANCE POLICY—COMPLIANCE WITH CONTRACT, 

Where there was no inventory complying with the requirements of a policy 
taken within a year prior to its issuance, and there was no inventory 
in compliance with its terms, taken within 30 days from the time 
the policy was issued, the policy was forfeited. 

(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


Error to Court of Civil Appeals of Sixth Supreme Judicial 
District. 

Action by the Dorroh-Kelly Mercantile Company against the 
Orient Insurance Company. From a judgment of the Court of 
Civil Appeals (126 S. W. 616) reversing a judgment for the 
plaintiff, plaintiff brings error. Affirmed. 


J. P. Hart, WarRrEN & Briccs, and Younc & STINCHCOMB, for 
Plaintiff in Error. 
CrAnE SEAY & CRANE, for Defendant in Error. 


Brown, C. J. 

On January 29, 1908, J. M. Dorroh and his son, J. M. Dorroh, 
Jr., were owners of a stock of merchandise situated at Big Sandy, 
Tex., and were negotiating with T. J. Kelly to sell to him a half 
interest in the said stock of goods. For the purpose of ascertain- 
ing the value of the stock, as a basis for the transaction, the 
parties took a partial inventory of the said stock of goods. With 
reference to this inventory Kelly testified substantially as follows: 
“The interest that I was buying was in the stock of goods at Big 
Sandy and also at Pritchett. I was to get a one-half interest. We 
made the trade on the basis that there was a $20,000 stock on 
hand; but, invoicing the stock in the building at Big Sandy, we 
got up to $18,638 and some odd cents. That is to say we inven- 
toried that much goods including the furniture and fixtures, and 
at the time we left uninventoried about $2,000 approximately of 
goods. I swore on a preliminary examination that we left unin- 
ventoried $3,000 or $4,000, and there was probably that much 
uninventoried. Of the amount inventoried there was $1,050 
furniture and fixtures. Taking that from $18,638 leaves the 
actual amount of stock that we inventoried as a basis of the trade 
as $17,588.01. This item was entered on the stock account. .When 
we reached that point, I told them that the stock was going to be 
of greater value than | anticipated; that I had only $6,187.50 to 
put into the business, and there was no use going further with it. 
After some conference with the elder Dorroh and the junior 
Dorroh, it was agreed that we should stop taking the inventory, 
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and they would sell me one-half interest in the business for the 
sum of $6,187.50. This sale included all the stock of goods at Big 
Sandy, including furniture and fixtures and some $1,900 worth of 
stock at Pritchett; but the Pritchett goods were not included in 
this inventory.” After this inventory had been completed, Kelly 
purchased a one-half interest in the stock, and the parties formed 
a corporation under the name of the Dorroh-Kelly Mercantile 
Company. On February 7, 1908, the Orient Insurance Compaty 
issued to the Dorroh-Kelly Mercantile Company one of the poli- 
cies sued upon, being No. 149, 998, wherein it insured the said 
stock of goods to the said Mercantile Company against loss by 
fire for one year in the sum of $1,000, and on April 1, 1908, the 
said Insurance Company issued to the Mercantile Company 
another policy on the same stock of goods which policy is No. 
330, 456, whereby it insured the said stock of goods against fire in 
favor of the said Mercantile Company for one year in the sum of 
$2,300. On January 9, 1909. the stock of merchandise, then 
valued at $22,000, and at the time insured for $16,000, was de- 
stroyed by fire, except a portion of the stock which was valued at 
the sum of $2,000. The Insurance Company denied liability upon 
the ground that no inventory of the goods had been taken in com- 
pliance with the terms of the contract. At the trial the Insurance 
Company requested the court to give a peremptory instruction to 
the jury to find for the defendant, which was refused, and under 
the charge as given a verdict was returned by the jury in favor of 
the plaintiff for the sum of the two policies with interest, and a 
judgment was accordingly entered. Upon appeal to the Court 
of Civil Appeals of the Sixth District the judgment of the trial 
court was reversed, and judgment was rendered in favor of the 
Insurance Company. 126 S. W. 616. 

Each of the policies here sued upon contained practically the 
following provision: ‘The following covenant is hereby made a 
part of this policy, and a warranty on the part of the assured: 
Section 1. The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and unless such 
inventory has been taken within twelve calendar months prior to 
the date of this policy, and is on hand at the date of this policy, 
one shall be taken complete in detail within thirty days after the 
date of this policy, or this entire policy shall be null and void from 
such date.” 

There is no conflict in the evidence with regard to the character 
of the inventory made nor the time at which it was made. It is 
uncontroverted that there was not a complete inventory of the 
stock taken at the time the sale was made by Dorroh & Son to 
Kelly. No inventory was made subsequent to that time, and no 
complete inventory had been made of the stock of goods within 
one year prior to the issuance of either of the above-stated 
policies. The only question in this case is: Can the plaintiff be 
allowed to recover upon either of these policies under the state of 
facts herein given? Chief Justice Wilson of the Court of .Civil 
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Appeals filed an opinion in this case in which he discussed all of 
the issues presented by the parties at considerable length and with 
ability and clearness. We will not enter into the examination or 
discussion of any question raised in the case except the one pre- 
sented by the Insurance Company to the effect that, the Mercantile 
Company having failed to make such inventory, as the contract 
of insurance provided for, the policies were void, and no recovery 
can be had. 

The sole question in this case is: Does the invoice taken by the 
plaintiffs in error before the issuance of the policy comply with 
the terms of the contract as specified in the above-copied section 
of said policy? (1) In determining this question, we must apply 
the same rules of construction that would control in the interpre- 
tation of other contracts. The contract, having been prepared by 
the Insurance Company to express the terms of its own under- 
taking, must be construed most favorably to the assured and a 
substantial compliance with such terms will satisfy the obligation. 
(2) We come then to the question: Does the inventory which was 
made by the plaintiffs in error before the taking out of the policy 
substantially comply with these terms of the policy: “The as- 
sured will take a complete itemized inventory of stock on hand at 
least once in each calendar year,” etc.? (3) The invoice must 
contain a complete itemized statement of the stock on hand in 
order to meet the requirements of the covenant, and, if it does not 
substantially do so, then the plaintiffs in error can have no right 
of action thereon. 

In Assurance Co. vs. Kemendo, 94 Tex. 367. 61 S. W. 1102, in 
treating of this subject this court said: “An itemized inventory 
is one that specifies the different articles composing the stock in- 
sured, and, if that which has been offered as a substantial com- 
pliance with this requirement does not furnish the means of 
ascertaining the same facts that an inventory would, then it 
cannot be held to be a substantial compliance with the contract. 
The object of having the inventory made was not to ascertain the 
gross value of the property insured, but to ascertain the different 
articles which went to make up the stock in order that the insur- 
ance company might test the correctness of the claim in two 
respects: [1] Whether the articles of which the stock was com- 
posed all belonged to the classes of property covered by the policy ; 
and [2] whether the valuation attached to the different items and 
which went to make up the total sum expressed was reasonable. 
The failure to produce an inventory or that which is equivalent in 
these particulars could not be held a substantial compliance with 
the requirements of the policy. Roberts. Willis & Taylor Co. vs. 
Insurance Co., 19 Tex. Civ. App. 338 (48 S. W. 559). If the 
assured had furnished anything from which the information con- 
tracted for could be with reasonable certainty ascertained, then, 
the question of substantial compliance would be before the court ; 
but, when there is no compliance whatever, there can be no ques- 
tion of a substantial compliance with such requirements.” 
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(4) Can it be said that an invoice is “complete” and “itemized,” 
when it does not contain substantially all of the articles embraced 
in the stock at the time? (5) The very language itself requires 
this ; and, while it is true that the omission of unimportant items 
of little value and consequence would not be sufficient to defeat the 
right of recovery, yet it must be equally true that, when the con- 
tract has not been complied with in material respects, the plaintiff 
cannot recover. (6) There was omitted, purposely, from the in- 
voice articles of the value of $3,000 or $4,000. This is not insig- 
nificant in any sense. It is not shown by the evidence that there 
was any means by which the articles so omitted could be estab- 
lished as having existed in the stock at the time the policy was 
issued. There is no ground upon which the claim of a substantial 
compliance with the contract can be sustained. The Insurance 
Company could not tell what was the class, or kind, or value of 
the different items which were omitted from the inventory. It is 
true that the evidence would sustain the claim that the inventory 
showed that the articles enumerated were of greater value than 
the total amount of the insurance called for; but this was not the 
information contracted for. (7) No doubt this was a matter of 
oversight on the part of plaintiffs in error and works a hardship 
to them, and we are not able to see from the evidence that it 
would have been any advantage to the Insurance Company to have 
had all of the items upon the inventory ; but it is not for this court 
to vary the terms of the contract into which the parties entered, 
nor to speculate as to what might or might not have been the con- 
sequences if the contract had been differently expressed. Parties 
make their own contracts, and it is not within the province of 
this court to vary their terms in order to protect them from the 
consequences of their own oversights and failures in nonobserv- 
ance of obligations assumed. 

(8) It being true that no inventory complying with the re- 
quirements of the policy had been taken within a year prior to its 
issuance, and the insured having failed to take an inventory in 
compliance with those terms within 30 days from the time the 
policy was issued, the law is that the terms of the contract must 
prevail, and the policy was forfeited. 

The judgment of the Court of Civil Appeals is affirmed. 
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SUPREME COURT OF ARKANSAS. 


BONHAM 
US. 


JOHNSON et at.* 


FIRE INSURANCE—RIGHTS OF MORTGAGEE. 


A mortgage stipulating that the premises shall be insured for the mort- 
gagee’s benefit, and that a loss shall be payable to him, is an appro- 
priation in advance by the parties of the insurance money to the 
satisfaction of the notes secured by the mortgage, and, where insurance 
money is paid, neither party may without the consent of the other 
disregard the application, though one of the notes is not due. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


Appeal from Logan Chancery Court; J. V. Bourland, Chan- 
cellor. 

Suit by R. A. Bonham against Thomas J. Johnson and another. 
From a decree for defendants, plaintiff appeals. Reversed and 
remanded. 


Antuony HALL, for Appellant. 
Rost. J. Waite, for Appellees. 
McCu toc, C. J. 

Appellant, R. A. Bonham, sold and conveyed to appellee, Thos. 
J. Johnson, and to George and John Reams 10 acres of land and 
a cotton gin and mill plant at Blaine, Okl., for the price of $3,000, 
evidenced by two notes for $500 each, due and payable on Novem- 
ber 15, 1907, and January 1, 1908, respectively, and two notes for 
$1,000, each due and payable December 1, 1908, and December 1, 
1909, respectively. The first two notes were secured by a mort- 
gage executed by appellee Johnson and his wife on a tract of 
land in Logan county, Ark., and a team of mules and a surrey. 
The other two notes were secured by a mortgage on the property 
in Oklahoma, which was the subject-matter of the sale. The last- 
mentioned mortgage provided that the mortgagors should keep the 
gin and mill plant insured in the sum of $2,000 payable in case of 
loss by fire to appellant as his interest should appear. The prop- 
erty was insured and was destroyed by fire in November, 1908, 
before anything was paid on the notes. A settlement was made 
with the insurance company for $1,806, and this sum was paid 
over to appellant, and was by him, after deducting $100, which he 
had paid out on insurance premiums, credited on the two notes 
secured by the mortgage on the Oklahoma property. Appellant 
instituted this action in the chancery court of Logan County 
against appellee Johnson and wife to foreclose the mortgage 
securing the two notes for $500 each. 


* Decision rendered, Mar. 27, 1911. 136 S. W. Rep. 191. 
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Appellee defended below on the ground that about the time the 
insurance money was ready to be paid over appellant entered 
into an agreement with him to accept the insurance money and a 
reconveyance of the Oklahoma land and the old engine and 
boiler in satisfaction of all the notes and also to pay a debt of $150 
which said appellee owed the Speer Hardware Company of Ft. 
Smith, Ark. The chancellor decided that the alleged agreement 
between appellant and appellee for satisfaction of said notes was 
within the statute of frauds and void, but that appellant accepted 
the insurance money pursuant to said agreement, and that said 
acceptance constituted payment on the first notes which became 
due, being the notes in suit. The court held, quoting from the 
decree, “that, in the absence of direction by the said partnership as 
to the application of said money as a payment, it was both the duty 
of plaintiff and the right of defendant to have the same applied to 
the two first-named notes, not only because they and not the others 
were then due, but because they were secured by a mortgage upon 
his individual homestead property in Arkansas, as a part of said 
original transaction.” After careful consideration, we are of the 
opinion that the chancellor’s finding that appellant agreed to ac- 
cept the insurance money and a reconveyance of the remainder of 
the Oklahoma property in satisfaction of all the notes is clearly 
against the preponderance of the testimony, and cannot be sus- 
tained. The testimony of appellee Johnson stands alone, while 
that of appellant is corroborated by two other witnesses whose 
testimony tended to show that no such agreement was entered 
into. (1) The case comes to us for trial de novo, and, where 
we reach the conclusion that the finding of the chancellor is 
against the preponderance of the testimony, it becomes our duty 
to set it aside. 

Appellant was entitled to the insurance money as a payment on 
the two notes secured by mortgage on the insured property. (2) 
The Mortgage contained a stipulation that the property should 
be insured for appellant’s benefit and the amount named in the 
policy was, according to its terms, payable to appellant as his in- 
terest in the property appeared. His interest in the property was 
only to the extent of his lien to secure the payment of those 
notes. That was an appropriation in advance by the parties of 
the insurance money to the satisfaction of the two notes secured 
by the mortgage. When the money was paid over, neither of the 
parties had the right without the consent of the other to disregard 
the application of payment thus made in advance. Greer vs. 
Turner, 47 Ark. 17, 14 S. W. 383; Caldwell vs. Hall, 49 Ark. 
508, 1 S. W. 62, 4 Am. St. Rep. 64; Fort vs. Black, 50 Ark. 256, 
7S. W. 131; Faisst vs. Waldo, 57 Ark 270, 21 S, W. 436. The 
fact that one of the notes secured by the mortgage was not due 
when the insurance money was actually paid did not change the 
rule as to the application of the payment, for, without the assent 
of both parties, that would not authorize either to apply the pay- 
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ment to a debt other than that to which it had been appropriated 
in advance by the terms of the agreement. 

The decree is therefore reversed, with directions to enter a 
decree in accordance with the prayer of the complaint. 


——_9+e@_____—_- 


APPELLATE COURT OF INDIANA. 





NORTHERN ASSUR. CO. or Lonpon 
US. 
CARPENTER. (No. 7,029.)* 


FIRE INSURANCE — ACTIONS — PRESUMPTIONS — PRESUMP- 
TION AGAINST FORFEITURE. 


Inconsistencies on the face of a fire policy will be resolved against a for- 
feiture and in favor of the actual contract made in good faith by 
the parties. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 


FIRE INSURANCE—WAIVER OF PROVISIONS. 


The insuring clause of a fire policy stated that the company insured against 
loss by fire for one year in a certain sum, but the defeasance clause 
stipulated that “assured shall before this policy shall take effect 

* make an inventory of the stock covered and keep books of 
account.” showing subsequent purchases and sales, and further pro- 
vided that “failure to observe these conditions shall work a forfeiture 
of all claims under this policy.’ The policy also provided that the 
inventory should be kept in an iron safe, or away from the building 
containing the property “hereby insured.” Held, construing the policy 
against a forfeiture, that the company, having failed to explain to as- 
sured the effect of the inconsistent provision in the defeasance clause, 
providing that the policy did not take effect until the inventory was 

made, waived such condition, so that it became effective when it was 
delivered and the premium was paid, and by receiving and retaining 
the premium it waived the other inconsistent provisions in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1048; Dec. Dig. 
§§ 388, 392.) 


FIRE INSURANCE—CONSTRUCTION OF CONTRACT. 


A fire insurance policy drawn wholly by the company will not be con- 
strued as strictly as written instruments are ordinarily construed when 
drawn by the parties. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 


FIRE INSURANCE—ESTOPPEL—INCONSISTENT PROVISIONS 
—REFORMATION OF POLICY 


If a fire policy issued without written application contained conditions in- 
consistent with the risk, the company is estopped from setting up a 
breach of such conditions in an action on the policy, and insured 
may sue thereon without having it reformed. 


(For other cases, see Insurance, Cent. Dig. § 271; Dec. Dig. § 143.) 
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* Decision rendered, Apr. 18, 1911. 94 N. E. Rep. 779. 
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Appeal from Circuit Court, Green County; Charles E. Hend- 
erson. Judge. 

Action by Enos W. Carpenter, trustee of the estate of Sherman 
Hash, bankrupt, against the Northern Assurance Company of 
London. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

See, also, 92 N. E. 1042. 


A. C. Ayers, A. I. Jones, J. E. Honnetr, and Frank C. Ayers, 
for Appellant. 
W. L. Suinkarp and H. W. Letsincer, for Appellee. 


ADAMS, J. 

‘This was an action by the appellee, as the trustee of the estate 
of Sherman Hash, bankrupt, to recover upon a fire insurance 
policy issued by the appellant to said Hash, insuring a store 
building, fixtures, and a stock of merchandise against loss by fire. 

The policy separately insured the store building for $300, the 
fixtures for $50, and the stock of goods for $1,200, and provided 
that the company should not be liable, in the event of loss, for 
more than three-fourths of the value of the goods destroyed. 

The insuring clause in said policy reads as follows: “In con- 
sideration of the stipulation herein named and of twenty-five and 
58/100 dollars premium, does insure Sherman Hash for the term 
of one year from the 12th day of December, 1905, at noon, to the 
12th day of December, 1906, at noon, against all direct loss or 
damage by fire, except as hereinafter provided. To an amount not 
exceeding fifteen hundred fifty dollars; to the following de- 
scribed property, while located and contained as described herein, 
and not elsewhere.” Then follows the description and location of 
the property insured, together with the amount of insurance on 
the building, fixtures and stock separately. 

The policy further provides: “It is expressly stipulated that 
the assured shall, before this policy shall take effect (provided no 
inventory has been taken within twelve months), make an inven- 
tory of the stock to be covered hereby, and shall keep books of 
account, correctly detailing purchases and sales of said stock, from 
and after the date of said inventory, both for cash and credit, and 
shall keep said inventory and books securely locked in an iron 
safe, or away from the building containing the property hereby 
insured, during the hours that such store is closed for business. 
Failure to observe these conditions, shall work a forfeiture of 
all claims under this policy.” 

(1) The appellant insists that the eleventh instruction given to 
the jury was erroneous. By this instruction the court told the 
jury that, if the plaintiff was entitled to recover, they should 
allow him, as damages, three fourths of the aggregate value of 
the insured property destroyed by fire within the aggregate sum 
of the insurance on the building, stock, and fixtures. It is stip- 
ulated in the policy that in the event of loss the company would 
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not be liable for an amount greater than three-fourths of the 
actual cash value of the property covered by each item of the 
policy at the time of such loss. In view of this stipulation, the 
instruction does not give the jury a strictly accurate rule for the 
measurement of damages, still the error was harmless, for the 
reason that the damages assessed by the jury are in a sum less 
than the amount of the aggregate three-fourths of the value of 
the building, of the stock of goods, and of the fixtures, as shown 
by the evidence, together with interest on the sum that would be 
properly chargeable against the appellant. 

The insufficiency of the evidence to sustain the verdict is also 
insisted upon as ground for reversal. The evidence in the record 
shows, without dispute, that the insured was the owner of a 
country store, carrying a stock of general merchandise; that the 
appellant, by its agent, one J. O. Walker, solicited said Sherman 
Hash for fire insurance upon his property on the 12th day of De- 
cember, 1905; that said agent called upon Hash at his store, and, 
after making inquiry as to the company represented by said agent, 
and the rates, Hash agreed to take insurance; that the agent 
thereupon looked over the building, stock, and fixtures, and 
agreed to insure the same for the several amounts, and for the 
term herein set out, in consideration of the payment of a premium 
$25.58; that no written application was made by Hash, and no 
questions were asked with reference to any inventory or the 
methods employed by Hash in the conduct of his business, nor 
did said agent state to the insured that, before said insurance 
would become effective, it would be necessary for him to make 
out an inventory and keep books of account; that the agent, while 
upon the premises, wrote out and delivered the policy, and took 
the notes of the insured for the premium; that said notes were 
paid before the fire; and that the company received and still re- 
tains said premium. 

It further appears from the evidence that the policy was not 
read over to said Hash, nor did he read it, although he was an 
experienced business man and was able to read; that the stock of 
goods upon which the policy was written had been recently 
opened for sale; that Hash had not made an inventory, and did 
not thereafter make an inventory, or keep books of account, 
detailing purchases and sales of stock, and did not have an iron 
safe in his store; that said agent at the time of delivering said 
policy knew that there was no iron safe in the store of the in- 
sured. It is also shown by the evidence that, from the time the 
policy was written and delivered up until the 13th day of Feb- 
ruary, 1906, when the property was destroyed by fire, said agent 
was at the store of the insured once or twice a week, and was in 
said store on the day before the night in which it was burned. 

(2) Every presumption will be indulged in favor of good faith 
in construing the contract upon which this action is founded, 
and any inconsistencies appearing on the face of the policy will be 
resolved in favor of the actual contract of the parties, and against 
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a forfeiture. McMaster vs. New York Life Insurance Company, 
183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64; Glens Falls Insurance 
Co. vs. Michael, 167 Ind. 659, 666, 74 N. E. 964, 79 N. E. 905, 
8L. R. A. (N. S.) 708. 

(3) It will be noted that the insuring clause is inconsistent 
with the defeasance clause, and the defeasance clause is incon- 
sistent in itself. The insuring clause states that for the con- 
sideration named the appellant insures Sherman Hash against 
loss or damage by fire, for the term of one year, from December 
12, 1905, at noon, to December 12, 1906, at noon, in the total 
sum of $1,550. This clause is complete and easily understood. 
It needs no explanation or construction. But the defeasance 
clause in effect says that Sherman Hash is not insured until he 
shall make an inventory of his stock, and shall thereafter keep 
books of account, correctly detailing purchases and sale. Hash 
could not be protected and unprotected at the same time. He 
was either insured as provided in the insuring clause, or he was 
not. That he believed he was insured is evident from the fact 
that he paid his money. That the insurance company shared 
this belief is evident from the fact that it accepted the premium 
for one year’s insurance, and delivered the policy. That the 
risk attached, and was intended to attach, at the time the policy 
was delivered is evident from the further condition in the de- 
feasance clause that “failure to observe these conditions shall 
work a forfeiture of all claims under this policy.” If making 
the inventory and keeping books, as provided, constituted a con- 
dition precedent to the attaching of the risk, then the risk never 
attached, and there was no insurance. If there was no insurance, 
there could be no forfeiture. There was nothing to forfeit. 

Again, the defeasance clause is inconsistent in another par- 
ticular. While providing that before the policy shall take effect 
an inventory shall be made, it also provides that the inventory 
shall be kept in an iron safe, or “away from the building contain- 
ing the property hereby insured,” during the hours such store is 
closed. If the insurer did not consider itself bound from the 
time of receiving the premium and delivering the policy, and the 
property “hereby insured” was not in fact insured, nor intended 
to be insured, then the transaction cannot be eharacterized as 
anything other than fraudulent. No such construction can be 
placed upon the policy in suit, as long as it is possible to construe 
the same as an honest and fair contract, by taking and consider- 
ing all of its parts together. 

The conclusion following such construction is that the risk 
attached at noon on the 12th day of December, 1905, the day 
upon which the policy was written, delivered, and the premium 
paid. It would be unconscionable to collect and retain the full 
consideration of the contract, and then permit the insurance com- 
pany to say that no liability accrued, and no protection was given 
the insured until he should, at some future time, comply with 
the stipulation relating to the inventory. 
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(4) The insured had no part in drawing the contract, and such 
contract will not be interpreted with the strictness which 
generally obtains in written instruments. 

It is said, in the well-considered case of Glens Falls Insurance 
Co. vs. Michael, supra; “Insurance policies are prepared in 
advance by insurance and legal experts, having in view primarily 
the safeguarding of the interests of the insurer against every 
possible contingency. The insurer not only fully knows the 
contents of the writing, but also adequately comprehends its 
legal effect. The insured has no voice in fixing or framing the 
terms of his policy, but must accept it as prepared and tendered, 
usually without any knowledge of its contents, and often with- 
out ability to comprehend the legal significance of its provisions. 
The meeting of the minds ordinarily deemed essential to a valid 
contract, as to many of its terms and conditions, is wanting in 
fact, and a mere fiction of law.” 

In the same case, at page 702 of 167 Ind., page 906 of 79 N. 
E. (8 L. R. A. [N. S.] 708), on petition for rehearing, the court, 
quoting Wood on Insurance, says: “When a policy is issued 
upon a verbal application, without any representations in ref- 
erence thereto, all information relative to the risks, except such 
as is unusual and extraordinary, is waived, and the policy is 
valid.” 

In the case of Ohio Farmers’ Insurance Company vs. Vogel, 
166 Ind. 239, 245, 76 N. E. 977, 978 (3 L. R. A. [N. S.] 966, 117 
Am. St. Rep. 382), the court said: “There is nothing mysterious 
or peculiarly venerable about the ordinary insurance policy, 
with its long list of provisions and conditions of defeasance. 
All these, and singular, must be construed like similar provisions 
in other written instruments, upon sound and well-established 
principles—principles that support the integrity of the contract, 
and that forbid an insurer from taking the money of another for 
a policy which he knows at the time of delivery contains a 
provision which, under the facts, will enable him to avoid it, 
if a loss occurs. Such provisions in insurance policies have been 
before the courts a great many times, and, so far as we have 
observed, courts have everywhere, in the absence of fraud, re- 
fused to enforce a condition of forfeiture in favor of an insurer 
who has knowledge of the condition broken when he delivered 
the policy. One reason is this: having accepted a premium to 
take the risk of indemnifying the insured against loss, it is in- 
compatible for the insurer to attach to the policy a condition that 
will from the beginning relieve him of that risk. 

Another reason is that, although so expressed in the instru- 
ment, a violation of such condition does not in fact make the 
policy void, but voidable only at the election of the insurance 
company, and, when an election has been once exercised, the 
company will be confined to its choice. In short, it had the right 
to elect between two inconsistent courses, and, having chosen 
one, it will be excluded from all rights and benefits of the other. 
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In such case, in the absence of fraud, it will be conclusively 
presumed that the insurer, while he keeps the premium, waives 
the inconsistent provision. 

The appellant, through its agent, having knowledge of the 
provisions of the policy contract, was bound to make inquiry 
as to the inventory, and to explain to the insured the terms of 
the policy, particularly if it was the purpose of the insurer to 
defer the attaching of the risk until the insured should comply 
with certain of its terms. Failing to make such inquiry, the 
company must be deemed to have waived the condition relating 
to the time when the insurance should be effective; and by re- 
taining the premium the company must be deemed to have 
waived other inconsistent provisions set out in the policy. Glens 
Falls Insurance Company vs. Michael, supra; Ohio Farmers’ 
Insurance Company vs. Vogel, supra; Farmers’ Insurance Com- 
pany vs. Reavis, 163 Ind. 321, 70 N. E. 518, 71 N. E. 905; 
German Mutual Insurance Co. vs. Niewedde, 11 Ind. App. 624, 
39 N. E. 534; Hanover Fire Insurance Co. vs. Dole, 20 Ind. 
App. 333, 50 N. E. 772; Modern Woodmen etc., vs. Vincent, 40 
Ind. App. 711, 80 N. E. 427, 82 N. E. 475; A&tna Insurance Co. 
vs. Bockting, 39 Ind. App. 586. 79 N. E. 524. 

In the case of Short vs. Home Insurance Company, 90 N. Y. 
16, 19, 43 Am. Rep. 138, it is held that failure on part of the 
insured to make known the fact that a building is unoccupied 
is not a breach of a condition in the policy avoiding it for failure 
to make known every fact material to the risk; that the applicant 
has a right to assume that the insurer will make proper inquiries ; 
and that making inquiries as to material facts he considers all 
others immaterial, or assumes to know or waive information in 
regard to them. The law will not impute a fraudulent intent to 
the insurer not to give a valid and binding policy, although 
receiving pay for such a policy, and the insured believing that he 
had such a policy. Such imputation can be avoided only upon 
the theory that the condition was overlooked, or was waived, 
and the insurer held himself estopped from setting it up. See 
also, Van Shoick vs. Niagara Fire Insurance Company, 68 N. Y. 
434; Woodruff vs. Imperial Insurance Company, 83 N. Y. 140. 

(5) When the insurer issues a policy to the assured, without 
any written application, containing conditions inconsistent with 
the risk, it is estopped from setting up a breach of such con- 
ditions in defense to an action upon the policy, and the insured 
may maintain an action for loss under the policy, without seek- 
ing its reformation, as the doctrine of estoppel and waiver 
comes in aid of the assured. Wood on Fire Insurance, vol. 2, 
p. 1163; Marshon vs. National Insurance Co., 34 Iowa, 87; 
Viall vs. Genesee Insurance Co., 19 Barb. (N. Y.) 440. 

In Mershon vs. National Insurance Company, supra, the court 
say: “That receiving the premium on the policy, with full 
knowledge, and after the occurrence of the facts upon which 
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the defendant might declare it forfeited, would amount to a 
waiver of the defendant’s right to treat it as forfeited.”’ 

In Viall vs. Genesee Insurance Company, supra, it is said: 
“After they had, with knowledge of the facts, received the assess- 
ment, and thus again declared themselves entitled to enforce 
performance of the contract on the part of the plaintiff, they were 
not at liberty, when called upon by the plaintiff to perform on 
their part, to insist that the contract had become void immediately 
after it was made. They had long recognized its existence. 
They had shown themselves willing to receive the advantages 
which it tendered to them. They had taken its fruits, and must 
now be relieved from its obligations.” 

In the case of Caldwell vs. Fire Insurance Company, 177 Pa. 
492, 502, 35 Atl. 612, 613 the court say: ‘Where at the time 

of issuing an insurance policy the company knows that one of 

the conditions thereof is inconsistent with the’ facts, and the 
insured has been guilty of no fraud, the company is estopped 
from setting up the breach of said condition. The same rule 
prevails when the insurance company ought to have known the 
facts constituting the alleged breach.” 

While no Indiana case has been based upon facts identical with 
the case at bar, our decisions have been so numerous, and the 
principles declared in construing policies of insurance have been 
laid upon such broad and equitable lines, as to cover and include 
the facts before us. 

We find no reversible error in the record. 

The ee is affirmed. 

Myers, C. J., Lairy, P. J., and Hottell, Ibach, and Felt, We 
concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK. 


AMORY 
US. 


RELIANCE INS. CO.-* 


FIRE INSURANCE—RIGHTS OF MORTGAGEE. 


An indorsement on a fire policy by insured, assented to by an authorized 
agent of insurer, directed that in case of loss the policy should be 
payable to a first mortgagee as his interest might appear under present 
or any future mortgages, and the balance to a second mortgagee as 
his interest might appear The mortgages were executed on the same 
day, but the second mortgage was not delivered until a few days later. 
There was no fraud or concealment. Held, that the indorsement re- 


* Decision rendered, Mar. 8. 1911. 94 N. E. Rep. 677. 
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ferred to the first and second mortgagees, and in case of a loss they . 
were entitled to recover according to the indorsement. 


(For other cases, see Insurance. Dec. Dig. § 213.) 


FIRE INSURANCE—ASSIGNMENT—RIGHTS OF MORTGAGEE. 


A release by a mortgagee of all interest under a fire policy previously 
held as security for his mortgage, and the direction by insured, as- 
sented to by insurer, for the payment of a loss to other mortgagees 
as their interest might appear, furnished a good consideration for 
payment to the mortgagees, and the policies were as effectual for the 
protection of the latter mortgagees as if they had been first issued 
payable to them. 


(For other cases, see Insurance, Dec. Dig. § 210.) 


FIRE INSURANCE—RIGHTS TO PROCEEDS—POLICY PAYABLE 
TO MORTGAGEE. 


Where a fire insurance company, issuing a policy payable to a mortgagee 
as his interest might appear, did not elect to pay the mortgagee the full 
amount secured by the mortgage, it could not defend an action by 
the mortgagee on the ground of the failure to assign - note and 
mortgage to it as required by Rev. Laws, c. 118, 


(For other cases, see Insurance, Dec. Dig. § 581.) 


FIRE INSURANCE—RIGHTS OF MORTGAGEE 


A release by mortgagees of mortgages which they held as collateral 
security for the mortgage debt does not affect their rights to recover 
on a fire policy payable to them as their interest might appear; for, 
under Rev. Laws. c. 118. § 60. they are required only to assign to in- 
surer the mortgages, with the notes secured by them. 


(For other cases. see Insurance, Dec. Dig. § 581.) 


FIRE INSURANCE—RIGHTS OF MORTGAGEE. 


A policy issued September 27th, payable to the first mortgagee as his interest 
might appear, and the balance to the second mortgagee as his interest 
might appear, includes a second mortgage dated September 25th, and 
delivered a few days later. 


(For other cases. see Insurance. Dec. Dig. § 581.) 
FIRE INSURANCE—RIGHTS OF MORTGAGEE. 


A policy was made payable to a mortgagee as his interest might appear. 
The mortgage was assigned to a third person as collateral for a debt 
secured by mortgage on other property. Subsequently the mortgagee 
indorsed on the policy an assignment of his interest in the policy 
to the third person, who subsequently discharged the assigned mort- 
gage. Held, that the third person had no rights under the policy for 
the protection of his interest under the other mortgage. 


sale oy cases, see Insurance, Cent. Dig. §§ 1452, 1476-1485; Dec. Dig. 
93.) 


FIRE INSURANCE—RIGHTS OF MORTGAGEE. 

Where a fire policy was payable to first and second mortgagees as their 
interests might appear, the mortgagees must, in case of a loss, furnish 
to insurer within a reasonable time proper information as to the loss 
and as to such matters as the mortgagees reasonably might be expected 
to know. 


(For other cases, see Insurance, Cent. Dig. §§ 1324-1326; Dec. Dig. § 537.) 


FIRE INSURANCE—RIGHTS OF MORTGAGEES. 


Where a fire policy was payable to a first mortgagee as his interest 
might appear, and the balance to a second mortgagee as his interest 
might appear, and a loss occurred, the first mortgagee was entitled 


L—Vol. XL.—78. 
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to the whole amount of his debt and interest under his mortgage 
due at the time of the fire, and the second mortgagee was entitled 
to the balance in part payment of his indebtedness secured by his 
mortgage. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


FIRE INSURANCE—AMOUNT OF LOSS—INTEREST. 


Where the amount of a loss under a fire policy, payable to mortgagees as 
their interests might appear, was payable 60 days from the time of 
notice furnished to insurer under the policy, interest should be allowed 
on the amount from that time, if the amount was ascertained, and 
otherwise from the date when it was subsequently ascertained. 


(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


Reports from Superior Court, Suffolk County; Marcus Mor- 
ton, Judge. 

Actions by Francis I Amory and by Isaac Watchmaker against 
the Reliance Insurance Company, the German Fire Insurance 
Company, the Farmers’ Fire Insurance Company, and the Aachen 
& Munich Fire Insurance Company. Judgments for plaintiffs in 
each action, and cases reported. Reversed in part, and modified 
and affirmed in part. 


L. M. FrrEDMAN and Morse & FriepMan, for Plaintiffs. 

F. W. Brown, for Defendants. 

KNow ron, C. J. 

Each of the two plaintiffs is a mortgagee, who claims under a 
policy of insurance for a loss payable to him, which resulted from 
the burning of a building on the mortgaged property. There were 
two separate estates, and each plaintiff has brought a suit against 
four different insurance companies, each of three of which issued 
a policy upon the building on the first of these estates. One of 
these three issued another policy on the building on the second 
estate, and the fourth also issued a policy on this building. Be- 
cause of the foreclosure of a later mortgage covering both estates, 
which worked a change in the title, all the policies became void 
in the hands of the original insurer, and the claim of the plain- 
tiffs, as mortgagees under their earlier mortgages, rests upon the 
clause in each policy, under our Massachusetts standard form, 
which protects the rights of the mortgagee in such cases. 

We have before us four classes of questions: First, whether 
the respective plaintiffs had the rights of a mortgagee in their 
several policies at the time of the fire; secondly, whether they 
severally rendered a sworn statement of the facts concerning 
their claim seasonably after the fire; if, thirdly, they are entitled 
to recover, in what proportions should claims be charged upon 
the different defendants; fourth, from what time shall interest 
be computed. 

The plaintiff Amory holds a first mortgage upon each of the 
two estates, and the plaintiff Watchmaker holds a second mort- 
gage covering both of them. Upon the building on the first estate 
—that upon Arlington street—there were three policies of insur- 
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ance, one for $3,000, in the Aachen & Munich Company, one for 
$1,000 in the German Company and one for $1,000 in the Far- 
mers’ Company. These policies were all taken out by Gotlieb 
Ancelovitz, the owner of the property, and the first two were 
made payable in case of loss to M. Dana and L. Levin, mortga- 
gees. On September 24, 1905, these mortgagees, indorsed upon 
each policy a release of all their interest as mortgagees, and on 
the same day Ancelovitz, the insured, signed this indorsement 
upon each policy: “In case of loss pay this policy to Francis I. 
Amory, first mortgagee, as his interest may appear under pres- 
ent or any future mortgages on the insured property. Balance, 
if any, to Isaac Watchmaker, second mortgagee, as his interest 
may appear.” This was assented to by an authorized agent of 
each of these two defendants. On the same day the two mortgages 
upon this property under which the plaintiffs claim to recover 
insurance were made, one to each of the plaintiffs, although that 
to Watchmaker was not delivered and recorded until October 6, 
1905. 

We see no ground for questioning the right of Amory as a 
mortgagee under these two policies of insurance. The right of 
Watchmaker is questioned on the ground that his mortgage was 
not delivered until eleven days afterwards. It does not appear 
that the insurance companies had any knowledge of the facts, 
except that which may be inferred from the papers. There was 
no fraud nor concealment, and the writings must therefore be 
construed in connection with the facts as they exist, in reference 
to which the parties must be presumed to have contracted. It is 
agreed that, on September 25th, Watchmaker paid the sum of 
$10,300, which represented this second mortgage of the same 
date, as well as the principal of Amory’s two first mortgages, 
which were used to pay up prior mortgages upon the property. 
It is plain, under the indorsement, that the payment to Armory 
was to be made according to his interest under any future mort- 
gage, as well as under a present one. It appearing that the first 
mortgage to Amory and the second mortgage to Watchmaker 
both bore the same date, and that this indorsement on the policy 
was also on that date, and that Watchmaker is referred to as the 
second mortgagee in the indorsement, and that he paid the con- 
sideration for the mortgage on that day, we are of opinion that 
the direction to pay and the assent of the company should be 
construed as having reference to his holding under a mortgage 
already arranged for, and made that day, although it did not take 
effect by delivery until a few days later. The case of Attleboro 
Savings Bank vs. Security Insurance Company, 168 Mass. 147, 
46 N. E. 390, 60 Am. St. Rep. 373, relied upon by the defendant, 
was decided upon very different facts. 

The release of all interest of Dana and Levin under the policies 
previously held as security for their mortgage, and the direction 
by the insured, in the nature of an assignment, assented to by the 
companies, furnished a good consideration, and the policies were 
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as effectual for the protection of the plaintiffs as if they had then 
been first issued, payable in this form. 

Nor is there any valid defense on the ground of a failure to 
assign the notes and mortgages to the defendants, as required by 
the statute if the defendants elect to pay the mortgagee the full 
amount secured by it. In the first place, the defendants have not 
so elected. See Eliot Five Cents Savings Bank vs. Commercial 
Union Assurance Company, 142 Mass. 142, 7 N. E. 550. Sec- 
ondly, the release by the plaintiffs of certain other mortgages 
which they held as collateral security for this mortgage debt does 
not affect their right to recover. All that in any event they are 
required to assign and transfer is the mortgage, together “with 
the note and debt thereby secured” R. L. c. 118, § 60. 

The policy of the Farmers’ Fire Insurance Company was issued 
on September 27, 1905, and was, by its terms, “payable in case of 
loss to Francis I. Amory, first mortgagee, and balance if any to 
Isaac Watchmaker, second mortgagee.” For the reasons already 
given, we are of opinion that this means “second mortgagee” 
under the mortgage bearing date September 25th, which was 
delivered soon afterward. 

The two policies on the building upon the second estate—that 
on West Third street—were made “payable in case of loss to M. 
Dana and L. Levin mortgagees, as interest may appear.” On 
September 25, 1905, the mortgage referred to in the policies was 
assigned to the plaintiffs, who took and held it as collateral se- 
curity for the indebtedness secured by the mortgages made tothem 
directly on that day. On December 4, 1905, Dana and Levin 
executed, by indorsement upon each of the two policies referred 
to, that issued by the Reliance Insurance Company and that 
issued by the Aachen & Munich Fire Insurance Company, the 
following assignment: “For value received we hereby assign to 
Francis I. Amory and Isaac Watchmaker, our interest as mort- 
gagees in this policy.” This was assented to in an indorsement 
upon each policy by a duly authorized agent of the company. 

This mortgage was discharged by the plaintiffs on February 2, 
1906. If we assume, without deciding, that after the assignment 
of the mortgage to the plaintiffs on September 25, 1905, Dana and 
Levin held rights under these two policies as trustees for the 
assignees of the mortgage, and that the assignment of the policies 
on December 4, 1905, was as effectual in favor of the plaintiffs as 
if it had been made on September 25th, it still transferred to 
them only the rights held by the mortgagees under that mortgage. 
They had no other rights, and they could not give the plain- 
tiffs rights to a payment under these policies for the protection 
of their interests under another mortgage. Attleboro Savings 
Bank vs. Security Insurance Company, 168 Mass. 147, 46 N. E. 
390, 60 Am. St. Rep. 373; Palmer Savings Bank vs. Insurance 
Company of North America, 166 Mass. 189, 44 N. E. 211, 32 L. 
R. A. 615, 55 Am. St. Rep. 387. By the discharge of this mort- 
gage the plaintiffs lost any rights they had to a payment under 
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these policies. As they never have had any rights to insurance 
upon the property on West Third street, other than those assigned 
to them by Dana and Levin as mortgagees, they cannot maintain 
the actions for insurance upon this property. 

The next question is whether the plaintiffs furnished to the 
defendant such information in regard to the fire as it was their 
duty to furnish under the contract, if the insured failed to render 
to the company forthwith a statement under oath as required by 
the policy. The rights and obligations of the parties, under such 
circumstances, were considered in Union Institution for Savings 
vs. Phoenix Insurance Company, 196 Mass. 230-234, 81 N. E. 
994, 996 (14 L. R. A. [N. S.] 459). It was there held that the 
mortgagee is not required to make his statement forthwith 
after the fire, but that he must “furnish to the company in 
writing, within a reasonable time, proper information in regard 
to the loss, as to such matters as a mortgagee reasonably may 
be expected to know.” We are of opinion that the plaintiffs in 
this case, in view of all the circumstances and conditions attend- 
ing the fire, did all that the law required of them. See Parker vs. 
Middlesex Mutual Assur. Co., 179 Mass. 528, 61 N. E. 215; 
Harnden vs. Milwaukee Mechanics’ Ins. Co., 164 Mass. 382, 41 
N. E. 658, 49 Am. St. Rep. 467; Cook vs. North British & 
Mercantile Ins. Co., 181 Mass. 101, 62 N. E. 1049; Id., 183 Mass. 
50, 66 N. E. 597; Bennett vs. A<tna Ins. Co., 201 Mass. 544, 88 
N. E. 335, 131 Am. St. Rep. 414; Greenough vs. Phoenix Ins. 
Co., 206 Mass. 247, 92 N. E. 447. Inasmuch as the claims of the 
plaintiffs that can be sustained are all for a loss on the property 
upon Arlington street, Amory, the first mortgagee, is entitled 
to the whole amount of his debt and interest, under the mortgage, 
due at the time of the fire, to be assessed upon the three com- 
panies that issued policies on this property, in proportion to the 
amounts of their respective policies. The whole amount of his 
debt and interest on April 12, 1908, was $3,711.10, and he is 
entitled to reecive on account thereof $2,226.66 from the Aachen 
& Munich Fire Ins. Co., $742.22 from the German Fire Ins. Co. 
and $742.22 from the Farmers’ Fire Ins. Co., with interest in 
each case from August 8, 1908, sixty days from the time when 
notice in writing of the fire was furnished to the company under 
the policy. The amount of the loss was payable at that time, and 
if the parties had not then agreed upon it, or had it determined, 
so that an action could be maintained for it, interest should be 
allowed on it from that date, when it is ascertained. 

The amount of the loss on this property, as found by the ref- 
erees, was $5,000. The balance of $1,288.90, after paying 
Amory, is to go to Watchmaker in part payment of his indebted- 
ness secured by this mortgage. The amount of his indebtedness 
at the time of the fire was $1,750 and interest from March 25, 
1908. Assessing this balance of $1,288.90 upon the three com- 
panies, in proportion to the amounts of their respective policies, 
he is entitled to recover from the Aachen & Munich Company 
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$773.34, from the German Company $257.78 and from the 
Farmers’ Company $257.78, with interest in each case from Au- 
gust 8, 1908. 

The judgments are set aside, and judgment for the defendants 
is ordered in the suits upon the policies covering the property on 
West Third street. In the suits on the policies covering the 
property on Arliagton street, judgments for the plaintiffs are to 
be entered for the amounts stated in this opinion. 

So ordered. 


+o 


COURT OF CHANCERY OF NEW JERSEY. 


KELSEY 
vs. 
AGRICULTURAL INS. CO. or Watertown, N. Y.* 


REFORMATION OF POLICY—MUTUAL MISTAKE. 


A bill by a second mortgagee to reform a fire policy containing a mortgage 
clause, which alleges that the agent of insurer intended that the 
second mortgagee should be protected by the mortgage clause, that 
the mortgagee so intended, and that there was a mutual mistake in 
supposing that, by placing the second mortgagee’s name on the paper 
at a place other than at the commencement of the mortgage clause, 
he would be protected, sufficiently charges mutual mistake. 


(For other cases, see Insurance, Dec. Dig. $ 143.) 


FIRE INSURANCE—RIGHTS OF MORTGAGEES. 

The act of an owner in procuring a fire policy for the benefit of the mort- 
gagee without regard to any act of the owner is not contrary to 
public policy, and the contract is enforceable at the suit of the mort- 
gagee. 

(lor other cases, see Insurance, Cent. Dig. § 1138; Dec. Dig. § 429.) 

REFORMATION OF INSTRUMENTS. 

The court will not on motion dismiss a bill by a second mortgagee to re- 
form a fire policy containing a mortgage clause, so as to set forth 
his rights, after the first mortgagee has been satisfied,.on the ground 
that insurer will not owe the second mortgagee anything after paying 
the loss to the first mortgagee as his interest appears. 


(For othér cases, see Insurance, Dec. Dig. § 143.) 


Action by Clarence Kelsey against the Agricultural Insurance 
Company of Watertown, N. Y. Motion to strike out bill denied. 

See, also, 76 Atl. 343; 78 Atl. 225; 79 Atl. 542. 

The bill in this case sets out inter alia: That Clarence Kelsey 
was the holder of second and third mortgages upon certain prem- 
ises owned by one Kupfersmith. That Samuel Weinberger now 
holds the first mortgage on the said premises, which said first 


* Decision rendered, Feb. 20, 1911. 79 Atl. Rep. 539. 
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mortgage was originally held by Charles Schlagater. The Dill 
contains this charge.: “That on or about September 25, 1907, 
your orator, not having any policy of insurance to cover and 
protect his investment on said two mortgages, wrote said Hyman 
Kupfersmith, requesting him to forward a policy to your orator; 
that your orator is informed and believes that said Hyman Kup- 
fersmith took said letter to Ernest A. Moore, Esq., the local 
agent at the city of Paterson of the Agricultural Insurance Com- 
pany of Watertown, N. Y., * * * and directed the said 
agent to issue a policy of fire insurance insuring him for three 
years against loss or damage by fire to said dwelling house to an 
amount not to exceed $750, and further directed said agent to 
annex to said policy a mortgagee clause providing that the loss 
or damage thereunder, if any, should be payable to said Charles 
Schlagater as first mortgagee and to your orator as second mort- 
gagee as their interests might appear, and to contain the usual 
provision that said insurance as to the interest of said mort- 
gagees only therein should not be invalidated by any act of neg- 
lect of the mortgagor or owner of said dwelling house; and that 
said Hyman Kupfersmith further instructed said agent that said 
policy was intended for your orator in compliance with the re- 
quest contained in the said letter, and that, when said policy was 
prepared and ready for delivery, it was to be mailed directly to 
your orator by said agent and that said agent read said letter of 
your orator and agreed with said Hyman Kupfersmith to com- 
ply with the request of your orator therein contained and the 
said instructions and request of said Hyman Kupfersmith; 
that on or about December 1, 1907, your orator received through 
the mail direct from said agent a policy of insurance issued by 
the said Agricultural Insurance Company of Watertown, N. Y., 
numbered 2370, and countersigned by said agent, which policy of 
insurance your orator now brings here into court.” The policy 
itself is not attached to the bill, nor is any copy thereof attached, 
but the original policy was tendered at the time of the argument, 
and such course was not only not objected to by the defendant, 
but throughout both sides have treated the case as if the policy 
in question was actually before the court by oyer or other proper 
course of proceeding, and I deem it improper, therefore, to 
avoid deciding the issues because of this irregularity, and shall 
consider the case as if the policy itself or a copy thereof was 
annexed to the bill. Attached to the policy there is the usual 
“mortgagee clause.” This clause, as is well known, is a printed 
form in which blanks are left for the insertion of the names of 
the mortgagee or mortgagees. Upon the blank which was used 
in this case and attached to this policy the agent had written in 
the name of “Charles Schlagater, first mortgagee,” and then, at 
the bottom of all of the printed matter, but before the date and 
the signature of the agent, he had inserted the name “Clarence 
Kelsey, Second Mortgagee.” 

With respect to this, the bill charges “that in filling out the 
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printed form of said mortgagee clause the said agent intended 
to insert the name of your orator followed by the words ‘as 
second’ and preceded by the words ‘Charles Schlagater as second 
mortgagee and’ at the top thereof, but, after writing in the name 
‘Charles Schlagater’ at the left of the top line, he found that 
there was not enough space left in which to conveniently or 
legibly insert the name of your orator preceded by the words 
‘as first mortgagee and,’ and thereupon, and finding no other 
space in which to insert your orator’s name, he wrote the word 
‘first’ to the right of the said top line after the printed word ‘as,’ 
and inserted the name of your orator followed by the words 
‘second mortgagee’ at the bottom of said mortgagee clause, over 
the date and name of said agent and partly across the printed 
matter of said clause; that accompanying said policy was a let- 
ter from said agent notifying your orator that said policy was 
issued at the request of said Hyman Kupfersmith as insurance 
on said property for your orator, or to that effect.” The bill 
then goes on to recite that the complainant looked at the said 
policy, and was satisfied that the clause as written showed the in- 
tention of the company to insure him, and put the policy away, 
and had no occasion to recur to the matter until the month of 
December, 1908, when Moore, the above-mentioned agent of the 
company, called upon him and notified him of a fire and conversed 
with him about his insurance. He then sets out various actions at 
law which were brought upon the policy, and shows that the de- 
fendant company in the lawsuits contends that the written clause 
does not includes Kelsey as a party to the contract. His prayer 
is that the clause as written be reformed in accordance with what 
he charges was the intention of the parties, so that the mutual 
mistake which was made shall be corrected and the clause will 
read that Charles Schlagater as first mortgagee and Clarence 
Kelsey as second mortgagee are each contracted with in the 
terms of the said mortgagee clause. 

The bill also prays for an injunction preventing the defendant 
company from setting up as a defense in any law action the 
policy in its unreformed condition. To this bill the defendant 
objects on various grounds which will be dealt with in the 
opinion, and moves to strike out the said bill under the 213th 
rule. 


CLARENCE KELSEY, pro se. 
Convict, Conpict & BoarpMAN, for Defendant. 


Garrison, V. C. (after stating the facts as above.) 
Counsel upon each side have argued this case at great length, 
and have each furnished the court with voluminous briefs; but 
I do not think it would serve any good purpose for me now to 
enter into any extended discussion of the case, because in my 
view the motion to strike out should be refused, and most, if 
not all, of the questions which are sought to be raised by the de- 
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fendant thereon should be left for final hearing. I shall, how- 
ever, briefly deal with each of the points raised, and indicate 
why I do not find that they should result in striking out the bill. 

1. It is objected that there is a nonjoinder of necessary parties, 
and that Kupfersmith or Schlagater or Weinberger, or all of 
them, should be parties. It is argued in this behalf that the bill 
shows that there has been a loss under the policy, and that the 
company has various rights with respect to these various per- 
sons, and that the policy should not be reformed excepting in 
a suit in which they are parties. If this suit were one in which 
the complainant was endeavoring to recover upon the policy, so 
different a case would be presented that the arguments of the 
defendant would have to be carefully considered, if not im- 
mediately acceded to; but the complainant in this suit is not seek- 
ing in any way to enforce any right that he may have under 
this policy. The complainant is seeking, as against the de- 
fendant company, to have a contract which they made for his 
benefit express what he charges was the actual intention of the 
parties, and I do not see why any other party need be in the suit 
than Kelsey and the company. The rights of no one else are 
involved, and, if the contract is made to read as Kelsey says it 
should, no one’s rights will be injuriously affected save the com- 
pany’s and Kelsey’s. The other parties, so far as I can see it, 
are entirely unconcerned in the matter now before the court. 

It has been held that the mortgagee under the mortgagee clause 
is in the same position as if he had taken out a separate policy, 
free from the conditions imposed upon the mortgagor or owner 
Reed vs. Firemen’s Ins. Co. (1908) 76 N. J. Law, 11, at page 15, 
69 Atl. 724; Kupferschmidt vs. Agricultural Ins. Co., 78 Atl. 225 
(Court of Errors and Appeals, 1910). It is this separate con- 
tract that the complainant here seeks to have reformed, and I 
do not see why he need join any other person in his suit than 
the company. 

2. It is alleged that the face of the bill shows such laches on 
behalf of the complainant that the court should strike out the 
bill for this reason. The bill shows that Kelsey received the 
policy about December 1. 1907; that he looked at this clause 
upon which his name appeared, and reached the conclusion that 
it showed the intention of the company to protect him; that he 
was confirmed in this by the agent of the company coming to him 
as if he were insured under the policy a year later and after a 
fire had occurred. None of the ordinary reasons which induce 
a court to dismiss a case for laches are present—that is, no 
witnesses have died or papers been lost, or such time elapsed as 
to make it difficult or burdensome for the defendant to present 
its whole case with respect to the subject-matter involved, nor 
are any rights altered. The only possible injury or damage 
which could result to the defendant by reason of the delay of 
the complainant in seeking to have the instrument reformed 
would be that it claims that it had the right to cancel the insur- 
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ance on ten days’ notice, and that a loss has occurred, and that, 
if the policy is now reformed so as to make Kelsey a party to 
the contract, it is in a different position than it would have been 
if he had been diligent in having the policy reformed earlier and 
before the loss. 

This may be so, but the defendant is not thereby harmed by 
the present action. The matter is one which can only be properly 
determined at final hearing, and then the bill may be dismissed 
for laches if the facts warrant it—if the facts demonstrate that 
that is the proper disposition of the case. If the company shows 
in its case that it did not consider that it had insured Kelsey and 
was not advised that he claimed to be insured until after the loss, 
then it may very well be that Kelsey’s present claim must be 
dismissed because it is made at a time when it would be unfair 
to the defendant to consider it. But, on the trial, if the facts 
show that the company knew that it had insured Kelsey and 
considered that he was a party to this policy, then I cannot see 
how it would be proper to refuse to reform the contract at this 
time. If the company understood that it had contractual rela- 
tions with Kelsey which it might terminate upon ten days’ notice, 
and did not do so, there is no reason now why whatever contract 
Kelsey and the company had should not be expressed in such 
terms as to effectuate their intention. I do not think the doctrine 
of laches should apply to this matter at this stage of the pro- 
ceeding. 

3. It is contended that, because Kelsey brought a suit at law 
upon the policy, he is now estopped to apply in equity to have 
the policy reformed. It is claimed by the defendant that there 
was an election of remedies, and that by electing to proceed at 
law he has waived his right to proceed in equity. I do not think 
that this is so, or that any doctrine of election of remedies ap- 
plies to this case. It is true that Kelsey mistakenly supposed 
that the law court would hold that he was a party to the con- 
tract because his name appeared at the bottom thereof and not 
in its proper place, and that the law court would find from the 
writing that his name was intended to be at such place in the 
contract as would make him a party to it. But this was entirely 
consistent with the position that he takes in this court; and the 
fact that he began his suit at law upon the unreformed contract 
and subsequently had to come to this court to prevent what would 
be an injustice if his case is proven does not invoke the doctrine 
of election of remedies, as I understand that doctrine. 

4, 5. These two objections are based upon the argument of 
the defendant that the bill does not show any mutual mistake. In 
this I disagree with the defendant. The bill in the part hereof 
which directly concerns the matter which we are not considering 
charges that the agent intended that Kelsey should be protected 
by the mortgagee clause and that was Kelsey’s intention, and that 
the mutual mistake was in supposing that by placing his name 
on the paper containing the written terms of the clause at a place 
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other than at the commencement of the said clause would so 
protect him, and it is obvious that this was a mutual mistake. 

6. The sixth objection is based upon the theory that because 
the bill shows that Kupfersmith, the owner of the property, 
applied to the company to have this insurance issued to Kelsey, 
and bargained for a clause which should insure Kelsey without 
regard to the act or neglect of the mortgagor or owner, the bill 
should be dismissed. The theory of this is that such a contract 
negotiated for by Kupfersmith would be against public policy. 
I cannot seriously consider this objection. In almost every if not 
every case nowadays in which there is a mortgage the owner of 
the property takes out a policy with the mortgagee clause thereon 
containing the provision above referred to, and I have yet to hear 
that this proceeding has been objected to or criticised upon the 
ground here stated in any court in any case. 

7, 8. The seventh and eighth objections are based upon the 
contention of the defendant that it will not owe Kelsey anything, 
even if the clause is reformed as he desires, and therefore the 
court should not reform the contract. I shall not devote any 
time to this further than to state that this is surely a matter for 
final hearing. As I have before pointed out, this action is not 
one to recover upon the policy. Its sole purpose, besides inci- 
dental injunctive relief, is to have the policy written as the com- 
plainant says it was intended to have been written, and to rectify 
a mutual mistake. My first impression is that whether or not 
Kelsey can recover anything under the reformed contract should 
be left to be settled in the suits at law in any event; but, however 
this may be, it surely should not be settled upon the bill at this 
stage of the proceedings, and the defendant will be left to make 
such case concerning that in its answer as it may be advised. 
Without all the facts before it, this court surely should not hold 
that Kelsey is not entitled to have the contract reformed if he 
proves the proper facts to entitle him to reformation. Whether 
it will refuse him relief notwithstanding the proof of such facts, 
if with all the facts before it it should determine that he could 
not recover upon the reformed contract, I do not now decide. 
All the facts are not now before the court, and it would be en- 
tirely improper in my view to refuse the complainant relief at 
this stage upon the grounds set up in these objections. 

The result is that the motion to strike out the bill will be de- 
nied, with costs. 
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SUPREME COURT OF NEW JERSEY. 


WEINBERGER Et AL. 
US. 


AGRICULTURAL INS. CO.* 


AMENDMENT. 


The owner, together with first and second mortgagees, brought a joint 
action on a policy of insurance issued to the owner with a standard 
mortgagee clause contract with the mortgagees, and on demurrer it 
was held that the declaration did not state a cause of action in favor 
of the mortgagees, whereupon plaintiffs moved a severance with leave 
to file amended declarations. Upon inspection of the proposed amend- 
ments it appeared that the dulenaiien proposed set up the same facts 
in support of the separate causes of action that had been pleaded in 
the joint declaration by each mortgagee in his own behalf. Held that, 
without passing upon the right of plaintiffs to sever under the cir- 
cumstances presented, amendments would not be allowed which, sepa- 
rately pleaded, raised the same questions disposed of on the demurrer, 
and that in exercising the discretion permitted in allowing amendments 
the court should not permit such as present separately questions con- 
sidered and disposed of in an earlier proceeding in the same action as 
distinct from each other, although charged by different plaintiffs in 
support of their respective claims in a joint action. 


(For other cases, see Pleading, Cent. Dig. §§ 734, 735; Dec. Dig. § 251.) 


Action by Samuel Weinberger and others against the Agricul- 
tural Insurance Company. On motion to sever parties plaintiff 
and be allowed to file separate amended declarations for different 
causes of action. Motion to amend allowed as to one plaintiff 
and denied as to the others. 


See, also, 76 Atl. 343; 78 Atl. 225; 79 Atl. 539. 


Argued November term, 1910, before Parker, Reed, and Ber- 
gen, JJ. 


CLARENCE Kesey, for the Motion. 
Conpict, Conpict & BOARDMAN, Opposed. 
BERGEN, J. 

This action was instituted jointly by Kupfersmith as owner, 
and Weinberger and Kelsey as mortgagees, to recover a fire 
loss against which the defendant had assured the plaintiffs as 
owner and mortgagees, the contract of the mortgagees, as al- 
leged in the declaration being the ordinary standard mortgagee 
clause attached to the policy issued to the owner. To a joint 
declaration filed in the cause the defendant demurred, upon the 
ground that the action could not be maintained by the plaintiffs 
jointly, because their right of action rested upon separate and 


* Decision rendered, Mar 22, 1911. 79 Atl. Rep. 542. Syllabus by the 
Court. 
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different contracts, and also that the declaration did not set out a 
cause of action in favor of either of the mortgagees. The de- 
murrer was sustained, the declaration clearly showing that 
neither of the mortgagees had set out a cause of action, and 
therefore no joint right to recover was exhibited in the declara- 
tion. Weinberger vs. Agricultural Ins. Co., 76 Atl. 343. 

An application being made to this court at the November 
term, 1910, by the plaintiffs for leave to sever and to allow each 
to file a declaration setting out his separate cause of action, the 
court directed the plaintiffs to submit copies of the proposed dec- 
larations which has recently been done. As this application is 
addressed to the discretion of the court, we should look at the 
record proposed to be amended, and the writ upon which the 
several proposed actions are to be based. The writ brings the 
defendant into court to answer to a joint action in favor of the 
plaintiffs, but the defendant, having by filing its demurrer en- 
tered a general appearance, cannot now complain that it is not 
properly in court, and consequently subject to any lawful order 
the court may make either as to striking out parties or directing 
a severance. That a severance may be ordered after a demurrer 
to a joint action by husband and wife for injuries to the wife 
was held by this court in Davis vs. Public Service Corporation, 
77 N. J. Law, 275, 72 Atl. 82, but that result was testified by 
section 21 of the practice act (P. L. 1903, p. 540), which per- 
mits the consolidation of actions of that character, Mr. Justice 
Swayze saying: “We see no reason why, where a joint action 
is brought by virtue of the statutory permission, the court may 
not, if convenience demands, order the two causes separated.” 
But the court will not consolidate two actions against the same 
defendant brought by the same plaintiff where the defense is not 
the same in each suit. Worley vs. Glentworth, 10 N. J. Law, 241. 
I think it quite clear that if, instead of the present action, two 
had been commenced, one by the owner, and the other by the 
mprtgagees, the court would not have ordered them consolidated, 
so a severance could not be supported for the reason given in the 
Davis Case, supra. Whether two or more plaintiffs having sepa- 
rate and distinct contracts with a single defendant may jointly 
issue a summons, and after bringing the defendant into court be 
permitted to separately set up their particular causes of action, 
if there be no statute which directly or inferentially allows it, is 
to say the least doubtful, but the disposition of the present mo- 
tion does not require consideration of this question, for in my 
opinion the proposed amendments by Weinberger and Kelsey, 
even if severance be allowed, present the same situation as was 
condemned in disposing of the demurrer above mentioned. The 
separate declaration which the plaintiff Kelsey proposes to file 
avers that Kupfersmith was insured as owner by the defendant 
by a written policy, a copy of which is annexed to and made a 
part of the declaration, and that the defendant also agreed to 
pay to one Charles Schlageter, as first mortgagee, and Clarence 
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Kelsey, one of the plaintiffs as second mortgagee, the sum of 
$750 as their interest may appear. Bearing in mind that this is the 
same contract of insurance upon which the joint plaintiffs 
originally declared, and which, when spread upon the record, on 
the argument of the demurrer above referred to, this court ad- 
judged did not show any contract with Kelsey, the logical re- 
sult of the amendment would be a second demand of oyer and 
a demurrer, thus presenting the precise case we have already 
disposed of during the orderly proceedings in this cause. We 
have now before us the contract upon which Kelsey proposes to 
declare, and we have said it is not a sufficient contract to main- 
tain his action against the defendant. Therefore the question 
which it is expected to present by the amendment is res judicata. 
It would be an abuse of our discretion to permit one plaintiff 
who we have solemnly said had not shown a right of action on 
facts declared jointly with others to separately set them up in 
an amended declaration as a support to a right of action already 
adjudged not to exist under them. 

The motion to allow the plaintiff Kelsey to amend by filing a 
separate declaration of the character proposed should be denied, 
and I will next consider the motion made in behalf of Wein- 
berger. 

In disposing of the demurrer, this court decided that Schla- 
geter had no insurable interest in the property when the build- 
ings were burned, having previously assigned his mortgage, 
which by subsequent transfers came to Weinberger, one of the 
plaintiffs, and therefore his assignment of the policy to Wein- 
berger after the fire had destroyed the buildings on the mort- 
gaged premises passed nothing to him, and, as that was the only 
evidence of his right to any interest in the policy, the facts set 
up did not show a right of action against the defendant, and the 
demurrer was sustained. He now moves to amend by charging 
that the defendant, with other insurance companies, employs 
counsel to procure from Schlageter an assignment of his moft- 
gage and of all interest in certain policies of insurance issued by 
other companies than the defendant, naming them, to be made 
to the American Mortgage Company; that at that time the 
said counsel took from Schlageter an assignment of his interest 
in said policies; that the property was destroyed by fire; that 
the American Mortgage Company, acting under the instructions 
of defendant, assigned the mortgage to one Condict with all in- 
terest in said policies “by an assignment not in writing,” and as 
evidence thereof transferred to Condict a receipt for a policy 
issued by one of said insurance companies; that Condict, acting 
under the directions of defendant, assigned the mortgage to 
Clarence Kelsey, together with all his interest in any policies of 
insurance on the premises, and that the counsel employed by de- 
fendant represented to said Kelsey that the assignment “carried 
with it any and all the right and interest originally held by the 
said Charles Schlageter in said policies of insurance,” and that 
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subsequently Kelsey assigned all the interest he had in the poli- 
cies to Weinberger. Giving this statement all the legal effect it 
is entitled to, it does not charge that the contract made with 
Schlageter by the defendant was ever assigned by Schlageter, or 
that the defendant company consented to any assignment. Cer- 
tain policies of other companies are said to have been assigned, 
but not that of defendant, which was a contract to pay loss to 
Schlageter as mortgagee and did not extend to his assignees. It 
was a personal contract which Schlageter could not assign, at 
least not without such consent. Hence this amended declaration 
sets out no cause of action, and, as the plaintiff should not be 
allowed to amend without showing a right of action, the filing 
of this amended declaration is denied. 

With regard to the amendement proposed by Kupfersmith, I 
think it should be allowed. The sustaining of the demurrer and 
the refusal to amend as to the two mortgagees leaves Kuperfer- 
smith as the only party to the record able to proceed, and the de- 
fendant cannot be embarrassed in pleading to his declaration. 
The argument advanced against this amendment, that the ques- 
tion likely to arise in this case has been disposed of in another 
action, is not sound, for it cannot be assumed that the proof will 
be the same in both cases. There was also a motion to allow the 
filing of an amended declaration jointly by the owner, and one 
of the mortgagees claiming under standard mortgagee clause, 
but manifestly this cannot be allowed. Martin vs. Franklin Fire 
Ins. Co., 38 N. J. Law, 140, 20 Am. Rep. 372. 

The motion to amend is allowed as to Kupfersmith and denied 
as to Weinberger and Kelsey, with costs to the prevailing parties 
on each motion. 


SUPREME COURT OF NEW YORK. 


APPELLATE DiIvIsIoN, First DEPARTMENT. 


HERZIG et At. 
vs. 


WASHINGTON FIRE INS. CO* 


ACTIONS ON POLICY—BILL OF PARTICULARS. 


In an action on a fire policy, where defendant alleged that insured made 
false and fraudulent representations respecting the sound value of the 
property and the total loss, further alleging that the sound value of 
the goods was only $5,000, and the loss only $500, plaintiffs were not 
entitled to an itemized statement of the property covered, or of the 
items of loss. 


(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 
* Decision rendered, Mar. 24, 1911. 128 N. Y. Supp. 565. 
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ACTION ON POLICY—BILL OF PARTICULARS. 


In an action on a fire policy, where defendant alleged that, in an ex- 
amination under oath respecting an adjustment of the loss, insured 
gave false and fraudulent testimony regarding the items of loss, the 
nature of the fire, the stock on hand, its value and loss thereon, etc., 
plaintiffs were entitled to a bill of particulars of that part of the 
testimony claimed to be false and fraudulent, and in what respect it 
was false and fraudulent. 

(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 


ACTION ON POLICY—BILL OF PARTICULARS. 


In an action on a fire policy, where defendant alleged that on being re- 
quired to produce their books of account, etc., insured falsely and 
fraudulently neglected to produce such books and papers, and produced 
false books and papers which were manufactured or prepared by one 
of insured or on his behalf, plaintiffs were entitled to a bill of par- 
ticulars of the books and papers which defendant claimed were not 
produced, and of which of those produced were false, and which were 
manufactured by insured. 

(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 


ACTIONS ON POLICY—BILL OF PARTICULARS. 


In an action on a fire policy, plaintiffs demanded as a part of a bill of 
particulars a copy of the proof of loss alleged by defendant to con- 
tain false and fraudulent statements respecting the loss. Held, that 
while, strictly speaking, plaintiffs’ remedy was for a discovery, yet 
a bill of particulars being required with respect to other matters which 
could not be otherwise obtained, the proof of loss would be included. 

(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 


Appeal from Special Term, New York County. 

Action by George B. Herzig and others, as trustees for the 
benefit of creditors of H. Leonard Simmons, doing business as 
H. Leonard Simmons & Co., against the Washington Fire Ins. 
Company. From that part of an order denying in part the 
motion for a bill of particulars of defenses, plaintiffs appeal. 
Reversed. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


CLayton J. HEERMANCE, for Appellants. 

CHARLES GoLDzIER (Moses H. Grossman, on the brief), for 
Respondent. 

LAUGHLIN, J. 

This action is brought by the trustees of creditors of the firm 
of H. Leonard Simmons & Co. on a policy of fire insurance 
issued by the defendant to said firm on furs and skins in their 
store at No. 139 Fifth avenue, which it is alleged were “partially 
destroyed and largely damaged by fire” during the period cov- 
ered by the policy. A total loss is claimed, it being alleged that 
the total sound value of the property was at least the sum of 
$33,933.45, and that the total loss was at least the sum of $28, 
367.60, and that the total insurance was $25,500, including the 
policy in question, which was for $1,000. The policy contained 
a provision to the effect that any fraud or false swearing on the 
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part of the insured relating to the insurance, either before or 
after a loss, should render the policy void. 

The defendant pleaded as a separate defense that the insured 
made false and fraudulent representations to defendant with 
respect to the sound value of the property insured, stating it to 
have been as alleged in the complaint, and stated and repre- 
sented that the total loss was about the sum of $28,367.60, well 
knowing that the sound value did not exceed $5,000, and that the 
loss did not exceed $500. The plaintiffs demanded an itemized 
statement of the goods which the defendant claims had a sound 
value of not exceeding $5,000, and of the loss which defendant 
claims did not exceed $500. These demands were properly de- 
nied. The defendant’s claim is that the sound value of the 
goods covered by the policy at the time of the fire was only 
$5,000, and that the loss was only $500. It is not for the de- 
fendant to give the plaintiffs a statement of the property cov- 
ered by the policy or of the items of loss. The answer further 
alleges that, pursuant to the provisions of the policy of insurance 
one of the members of the firm insured was examined under 
oath with respect to an adjustment of the loss, and gave false 
and fraudulent testimony with regard to the items of the loss, 
the nature of the fire, the stock on hand its value, and the 
loss thereon, and his acts and the acts of his subordinates. 
Plaintiffs also demanded a bill of particulars of that part of the 
testimony so given which it is claimed was false and fraudulent, 
and in what respect it was false and fraudulent. This was de- 
nied. We are of opinion that it should have been granted. The 
facts make a case quite analogous to the questions presented in 
Taylor vs. Security Mutual Life Ins. Co., 73 App. Div. 319, 76 
N. Y. Supp. 671, where we required a bill of particulars of the 
alleged false representations in an application for life insurance 
pleaded as a defense to an action on the policy; and falls directly 
within the authority of Douthitt vs. Nasasu Fire Ins. Co., 115 
App. Div. 902, 1o1 N. Y. Supp. 94, where an order requiring a 
bill of particulars of false and fraudulent statements with re- 
spect to a fire insurance policy pleaded as a defense was affirmed. 

It is further alleged that, by virtue of the provisions of the 
policy, it was the duty of the insured to produce for examination 
by the defendant their books of account, bills, invoices, or other 
vouchers, or certified copies if the originals were lost, and that, 
on being required to produce the same, one of the firm, with 
intent to cheat and defraud the defendant, falsely and fraudu- 
lently neglected and failed to produce such books and papers, 
and falsely and fraudulently produced false books and papers 
which were manufactured or prepared by him or on his behalf. 
Plaintiffs demand a bill of particulars of the books and. papers 
which it is claimed the insured falsely, and fraudulently failed, 
neglected, and refused to produce, and which of those produced 
were false, and which were manufactured or prepared by one 
of the members of the firm or on his behalf. It is not very ma- 

L—Vol. XL.—79. 
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terial which were manufactured or prepared by or on behalf of 
the insured, but it is material what papers and books produced 
were false in fact, and what books and papers the firm failed to 
produce, and under well-settled rules the plaintiffs were entitled 
to a bill of particulars thereof as demanded; and, since defend- 
ant charges plaintiffs with having manufactured or prepared 
some of the false statements, there is no impropriety in requiring 
the defendant to specify the books and papers so claimed to have 
been manufactured or prepared. 

The answer further alleges that the sworn proof of loss con- 
tained false and fraudulent statements with respect to the loss. 
The plaintiffs demanded as part of the bill of particulars a copy 
of the proof of loss. Strictly speaking, the plaintiffs’ remedy 
for relief in that regard is for a discovery, but, since a bill of 
particulars is required with respect to matters which could not 
otherwise be obtained, there is no necessity of requiring the 
plaintiffs to make another application to the court, and this 
should have been included. 

It follows that the order should be reversed with $10 costs and 
disbursements, and the motion for a bill of particulars should be 
granted to the extent herein indicated, with $10 costs. All 
concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 


FRIEDLAND 
US. 
COMMONWEALTH FIRE INS. CO. or Ottumwa, Iowa.* 


FOREIGN COMPANIES — INSURANCE LAW — CONSTRUCTION. 
Insurance Law (Consol. Laws 1909, c. 28) § 137, authorizes the Super- 


intendent of Insurance to issue licenses permitting persons to act as 
agents to procure policies of fire insurance from corporations not 


authorized to do business within the state on affidavits that insured 
is unable to procure sufficient insurance from companies authorized 
to do business in the state, and declares that all other policies issued 


by companies not authorized to do business shall be invalid. Held, 
that such section does not admit the unauthorized companies to the 
state or authorize them to transact an insurance business generally 
therein. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


POLICY—WHAT LAW GOVERNS. 

Where a policy for surplus insurance on property in New York was 
obtained from defendant, a company not authorized to do business 
in New York, through a broker authorized to obtain the same, and 


* Decision rendered, Mar. 3, 1911. 128 N. Y. Supp. 705. 
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the policy was dated, signed, and countersigned at Ottumwa, Iowa, 
the home office of the company, and on its face was an Iowa contract, 
and there was no proof that it was prepared in New York, or where 
it was delivered, or how the premium was paid, it would be regarded 
as an Iowa contract, and governed by the laws of that state. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


WARRANTIES—VALIDITY—STATUTES. 


Code Iowa, § 1746, provides that any stipulation in a policy issued by a 
company doing business in that state that the insured shall maintain 
insurance to any extent or shall be an insurer of the property insured 
or shall bear any portion of the loss shall be void, and that no stipu- 
lation fixing the amount of liability or recovery under such policy 
with reference to prorating with other insurance shall be valid, ex- 
cept as to other valid and collectible insurance. Held, that where 
defendant, an Iowa insurance company, not authorized to do business 
in New York, issued a surplus line policy through a broker authorized 
to obtain the same on property in New York, containing a provision 
that it was agreed that the loss would be settled on the same basis 
and in the same manner as might be agreed to by the N. Insurance 
Company, it being warranted that the same gross rate, terms, and con- 
ditions should apply, and that such company shall have during the 
currency of the policy at least $1,000 on the identical subject-matter 
and risk and in identically the same proportion on each separate part 
thereof, it was void under such section, and hence the fact that 
the N. Company had no insurance on the property was no defense to 
defendant’s liability. 


(For other cases, see Insurance, Dec. Dig. § 138.) 


Action by Abram Friedland against the Commonwealth Fire 
Insurance Company of Ottumwa, Iowa. On motion to set aside 
verdict. Motion denied and judgment directed for plaintiff. 

See, also, 136 App. Div. 6, 120 N. Y. Supp. 126. 

The following is the opinion of Putnam, J., at Trial Term :— 

The defendant is a foreign insurance company not admitted 
in New York. The policy is what is known as “surplus line” 
insurance which may be procured from companies not admitted, 
by paragraph 137 of the insurance law (Laws 1909, c. 33 [Con. 
sol. Laws 1909, c. 28]). The policy is dated and countersigned 
at Ottumwa, Iowa. It bears the following stamped clause: “It 
is hereby agreed and understood, that in case of loss under this 
policy and this company is not authorized to do business in the 
state of New York it will settle upon the same basis and in the 
same manner as may be agreed to by the Northern Insurance 
Company of England. Warranted same gross rate terms and 
conditions, as and to follow above mentioned company, and that 
said company has during the currency of this policy at least $1,000 
on the identical subject-matter and risk, and in identically the 
same proportion on each separate part thereof.” 

The defendant resists liability on the ground that the insured 
had no policy in the Northern Insurance Company of England— 
thereby breaking a warranty, which it is claimed exists in the 
latter part of the above clause. This clause is very confused, but 
in it are mingled two dependent provisions. First, in favor of the 


assured entitling it to use against defendant any adjustment of 
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loss made with the Northern Company which was especially 
valuable to the insured if the defendant should not be authorized 
to do business in New York, and therefore not to be readily 
reached here after a loss; second, that this insurance shall follow 
and be on same terms and conditions as those of the policy of 
this mentioned company, as otherwise an adjustment with it 
would not apply to defendant’s policy. 

(1) Apparently the liberty given in paragraph 137 of the in- 
surance law does not admit the insuring company to this state or 
authorize it to transact business therein. It allows citizens of the 
state to get insurance from unauthorized and unadmitted com- 
panies on certain conditions. Such agents, however, under para- 
graph 137, are the agents of the insured, and not of the company 
(Opinions of Attorney General, 1893, p. 388). The defendant 
was not authorized to transact any business in this state, but in the 
special circumstances pointed out insurance brokers were allowed 
to procure fire insurance from it. Baker vs. Spaulding, 71 Vt. 
169, 42 Atl. 982. 

(2) The policy, being dated, signed, and countersigned at 
Ottumwa, was on its face an lowa contract. The secretary of 
defendant indeed gave evidence tending to show that such sig- 
natures had been made while the form was in blank, and that the 
policy had been finally completed by its agents in New York who 
had added the printed rider and this stamped clause. No direct 
proof, however, was given that such preparation of the policy was 
effected in New York, or where it was delivered or how the pre- 
mium was paid. Considering the public policy of this state 
regulating insurance and prohibiting outside companies from 
transacting business here so that this defendant, not being author- 
ized to do business here, had therefore prepared its policy so as 
to represent it as completed in Iowa, it should now be bound by 
such representation. A local agent or placer was licensed to pro 
cure insurance from defendant, but defendant was not authorized 
to enter the state, maintain an agency in New York City, prepare 
and issue its policies there, and so transact the insurance business 
in New York, in defiance of law. Its policy purports to be an 
lowa policy, and it should not escape therefrom, except by evi- 
dence of lawful acts under our law. 

My conclusion is that the policy is an Iowa contract and subject 
to the provisions of paragraphs 1743 and 1746 of the Code of 
Iowa, the latter of which is: “Par. 1746: Other Insurance— 
Prorating. Any provision, contract or stipulation contained in 
any policy of insurance, issued by any insurance company, doing 
business in the state under the provisions of this chapter, pro- 
viding or stipulating that the insured shall maintain insurance on 
any property covered by such policy to any extent, or shall to any 
extent be an insurer of the property insured in such policy, or 
shall bear any portion of the loss on the property insured, shall 
be void. No condition or stipulation in a policy of insurance 
fixing the amount of liability or recovery under such policy with 
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reference to prorating with other insurance on property insured 
shall be valid, except as to other valid and collectible insurance, 
any agreement to the contrary notwithstanding.” 

(3) This legislation clearly forbids the warranty and disables 
the defendant from taking steps to enforce such an unauthorized 
clause. This court is bound to enforce the law of Iowa as that of 
the place of contract. Warrender vs. Warrender, 2 Cl. & Fin. 488, 
530; Equitable Co. vs. Clements, 140 U. S. 226, 11 Sup. Ct. 822, 
35 L. Ed. 497; N. Y. Life Co. vs. Cravens, 178 U. S. 389, 20 
Sup. Ct. 962, 44 L. Ed. 1116. 

Should it be contended that insurance under paragraph 137 is 
for such policies a limited authority to transact business within 
this state, so that, when an agent is licensed to go out and insure 
surplus lines, the insurer is permitted to come into the state and 
perfect its policy here, then it allows that the condition of the 
clause itself fails, as the stamped clause is predicated on condition 
that the defendant is not authorized to do business in the state of 
New York. The warranty which follows is linked with this 
premise, and, if the premise falls, the obligation of the warranty 
should fall with it. The court should not extend the time of such 
a warranty and free it from the condition to which it is plainly 
attached. In either view, therefore, the warranty is ineffective. 

The contention that the Iowa statutes were not pleaded is with- 
out merit, because there was no occasion to plead them, except 
by a reply which defendant might have demanded. Code. Proc. 
par. 516. The stamped clause on the back of the policy was not 
raised by the answer. Whether a signature of the procuring 
agent placed on it or not was no part of the contract, but, at most, 
was a notice of the way it had been procured, and the omission to 
comply with the notice could not avoid defendant’s obligation. 

Motion to set aside verdict is denied, and judgment therein 
directed for plaintiff. 


J. Soon Ernsonn, for Plaintiff. 
Epwin T. TALIAFERRO, for Defendant. 
PER CurRIAM. 
Judgment and order affirmed, with costs, on the opinion of Mr. 
Justice Putnam at Trial Term. 
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SUPREME COURT OF NORTH CAROLINA. 


LEE eT AL. 
US. 


NEW HAMPSHIRE FIRE INS. Co. et aL.* 


AVOIDANCE OF POLICY—EQUITABLE ESTOPPEL. 


An insurance agent, who was agent for each of the three defendant in- 
surance companies, the S. Co., the R. Co., and the N. Co., insured a 
hotel, owned by,plaintiff L. and mortgaged to plaintiff G., placing $1,000 
with each company, the policies providing that any loss should be 
payable to “G., trustee, as interest may appear.” Thereafter the special 
agent of the S. Co. offered to carry the entire $3,000, and a policy for 
that amount was issued by it, and the agent who had written the 
original policies notified the other two companies of that fact, stating 
that they had been relieved of all liability under their policies, and sent 
the new policy to L., who received it without objection, but did not 
return the old policies as requested; they being retained by G. The 
general agent of the S. Co. was informed of the issuance of the new 
policy, and that company reinsured the risk and retained the profit, 
and after a fire claimed the premium on the new policy. G. was not 
notified of the substitution of the policies, nor was the new policy made 
payable to him as his loss might appear. Held, that both the S. Co. 
and L. were estopped by their conduct from denying the cancellation of 
the original policies and the validity of the $3,000 policy substituted 
therefor, so that the company was liable to L. on the latter policy. 


(For other cases, see Insurance, Dec. Dig. § 141.) 


FIRE INSURANCE — LIABILITY ON POLICIES — EFFECT OF 
CANCELLATION. 

The other two insurance companies having been released from liability 
under the original policies without G.’s knowledge and consent, so that 
he was not bound thereby, G. is entitled to judgment for one-third of 
his debts upon each of the three original policies, which would be 
canceled by the payment to him of the amount of his loss by L. out 
of the amount recovered by L. on the $3,000 policy. 

(For other cases, see Insurance, Dec. Dig. § 243.) 


Appeal from Superior Court, Harnett County; Cooke, Judge. 

Action by S. B. Lee and another against the New Hampshire 
Fire Insurance Company and others. From a judgment for 
plaintiffs, certain defendants appeal. Affirmed. 


Aycock & Winston, for Appellants. 

Gopwin & TownsEnD, E. F. Younc, and J. C. Ciirrorp, for 
Appellees. 

CiaRK, C. J. 

Plaintiff Lee owned a hotel at Dunn, which was under mortgage 
to his coplaintiff, Godwin. Best was an agent for each of the 
three defendant insurance companies. He insured the hotel, in 
August, 1909, in the Shawnee Insurance Company for $1,000, in 


* Decision rendered, March 29, 1911. 70 S. E. Rep. 819. 
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the Royal Insurance Company for $1,000, and in the New Hamp- 
shire Insurance Company for $1,000. The premiums of these 
policies were paid by Lee, and the policies were delivered to God- 
win, mortgagee. They contained a provision: “Any loss that 
may be ascertained and proven to be due the assured under this 
policy shall be held payable to R. L. Godwin, trustee, as interest 
may appear.” 

On October 14, 1909, at the instance of Strudwick, the special 
agent of the Shawnee Insurance Company, who came to Dunn 
and offered that his company would carry the entire $3,000, a 
policy for that amount was issued by the Shawnee Insurance 
Company, and Best notified the Royal Insurance Company and the 
New Hampshire Insurance Company that they had been relieved 
of all liability upon their respective policies, which had been can- 
celed, and that the entire $3,000 insurance had been taken over 
by the Shawnee Insurance Company. Best also wrote to Lee, 
who was in Georgia inclosing him this new policy in the Shawnee 
Insurance Company for $3,000, stating that the change would 
save Lee $5, and requesting him to return the three policies of 
$1,000 each. Lee admits receiving the new policy and the letter, 
and made no objection, though he did not return the three policies 
as requested. On the same day that Best wrote Lee, he also 
notified the general agents of the Shawnee Insurance Company 
that he had canceled the three $1,000 policies mentioned above 
and had issued in lieu thereof a new policy in the Shawnee In- 
surance Company for $3,000. They received this letter and 
reinsured the entire risk of $3,000 in four other companies, re- 
taining a profit for the Shawnee Insurance Company on the 
transaction. On November 27, 1909, the hotel was burned. On 
January 6, 1910, the general agents of the Shawnee Insurance 
Company wrote to Best, claiming the premium on the $3,000 
policy. At the time of the fire Lee had retained possession of 
the $3,000 policy for 1 months and 13 days without having made 
any objection. The $3,000 policy contained no clause making the 
loss payable to Godwin as his loss might appear, and Godwin. had 
no notice of the substitution of the $3,000 policy for the three 
$1,000 policies, which had remained in his possession, a fact 
which doubtless accounts for their not being returned to Best by 
Lee on receipt of the new policy for $3,000. 

There is neither allegation nor proof that calls in question the 
entire good faith of all the parties to this transaction. Upon the 
above facts it is clear, without requiring the citation of author- 
ities, that both the Shawnee Insurance Company and the plain- 
tiff Lee are estopped and concluded by their conduct and acts to 
deny the cancellation of the three original policies, of $1,000 each, 
issued in August, 1909, and the validity of the substitution of the 
$3,000 Shawnee policy in lieu thereof. The plaintiff Lee is there- 
fore entitled to judgment against the Shawnee Insurance Com- 
pany alone, which is liable to said Lee in the sum of $3,000 ac- 
cording to the terms of the last policy issued by it. The 
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Shawnee Insurance Company wanted all the business and it has 
got it. 

As to the plaintiff Godwin, it is admitted that the realty, after 
the destruction of the hotel, is sufficient to pay off his mortgage, 
so in no event does he run the risk of any loss. But we are of 
opinion that, if he so desires, he is entitled to have judgment 
entered up for one-third part of his debt against each of the three 
original policies, to be canceled, however, by payment to him of 
the amount of his loss, which Lee is adjudged to make to him 
out of the recovery on the $3,000 policy held by Lee against the 
Shawnee Insurance Company Godwin is entitled to this because 
the release of the Royal Insurance Company and the New 
Hampshire Insurance Company was made without his knowledge 
and assent, and is only binding between the parties thereto, to wit, 
the plaintiff Lee and the Shawnee Insurance Company. 

As thus modified, the judgment of the court below will be 
affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


While the usual doctrine is that notice of cancellation to be ef- 
fectual must be given to the party from whom the consideration moves, 
it would seem in reason that the party to whom payment has been 
promised by the company, and who is relying on that promise, is en- 
titled to notice. Such too is the trend of the decisions, though such 
notice is not essential to its validity as to original insured. Under the 
union mortgage contract especially is such notice essential, since 
the mortgagee is not simply the payee, but the holder of an inde- 
pendent contract of insurance. But notice to the mortgagee is not 
valid as against the mortgagor unless the former is entitled to be re- 
garded as the representative of the latter. It would seem that, where 
the mortgage has been taken out and paid for by the mortgagee, inde- 
pendently in the name of the mortgagor, notice to the former should 
be sufficient. See Sattan vs. Ins. Co., 45 N. J. Law 453; Hartford F. 
Ins. Co. vs. Peterson, 209 Ill. 112; Edwards vs. Ins. Co., 101 Mo. App. 
45; Burris vs. Ins. Co., 65 Mo. App. 157; Muller vs. Ins. Co., 87 Pa. 
399; Chadbourne vs. Ins. Co., 31 Fed. 533. 


SUPREME COURT OF OHIO. 


FARMER’S NAT. BANK et Al. 
vs. 
DELAWARE INS. CO.* 


FIRE INSURANCE—WAIVER OF PROVISIONS IN POLICY. 
An agent having power to waive, in writing, certain printed provisions of a 
policy of insurance has authority to write into such policy conditions 


C * Decision rendered, March 7, 1911. 94 N. E. Rep. 834. Syllabus by the 
ourt. 
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and provisions in conflict with the printed provisions that he has 
authority to waive, and such written provisions will be held to be a 
waiver in writing of any such printed conditions in direct conflict 
therewith. 


(For other cases, see Insurance, Cent. Dig. §§ 301-304; Dec. Dig. § 149.) 


FIRE INSURANCE—WAIVER OF PROVISIONS IN POLICY— 
VERBAL CONTRACT BY AGENT—RATIFICATION. 


Where an insurance company has given authority to its agent to make, ex- 
ecute, and deliver a policy of insurance, but has not given authority to 
such agent to make a later verbal contract waiving any provision of the 
policy, a verbal contract undertaking to waive any provision of the 
policy will not bind the company. But the company will be bound if, 
with knowledge of the facts, it ratifies such act of the agent; and this 
may be done by the company by its direct acts which show such 
ratification, or indirectly by conduct. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


alee ne OF POLICY—WAIVER BY IN- 
SURE 


Where an insurance policy stipulates that the violation of certain of its 
provisions shall release the company issuing it from all liability thereon, 
and the agent issuing the policy is advised of acts of the insured 
claimed to be in violation of such provisions, and such policy is 
returned to the agent, and the company is notified by the agent of 
the act complained of, it is the duty of the company to act within 
reasonable time and to return either the unearned premium or the pol- 
icy, and if it fails to instruct its agent within reasonable time with 
reference thereto, and the agent returns the policy to the insured, 
retaining for his principal the unearned premium, the company can- 
not avoid liability for loss thereafter occurring for and on account 
of the acts in violation of such contract, of which it had knowledge 
before the return of the policy 


~~ cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 


FIRE INSURANCE—RETURN OF POLICY TO INSURED—NEW 
CONTRACT. 


The return of such policy by the agent, if it be a contract the agent was 
then authorized to make, will operate as a new contract between the 
parties as of the date of its redelivery. 


“~——_ cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 


Error to Circuit Court, Darke County. 

Action by J. E. Turner against the Delaware Insurance Com- 
pany and the Farmers’ National Bank. There was a common 
plea judgment for the bank against the insurance company, which 
was reversed, and the bank and Turner bring error. Reversed. . 

On the 29th day of January, 1907, in consideration of the sum 
of $27, paid to it as premium, the Delaware Insurance Company 
of Philadelphia, Pa., through its agents, Hough & Reigel, of 
Greenville, Ohio, issued its policy of insurance, by the written 
terms of which it agreed to insure J. E. Turner for the term of 
one year from said date, in the sum of $2,000 on a quantity of leaf 
tobacco stored in a building on East Fourth street, Greenville, 
Ohio. At the time of the issuing of this policy, Turner Bros., 
a partnership composed of J. E. Turner, whose name appears 
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in the policy as the insured, and C. K. Turner, his brother, were 
the owners of the property insured and the Farmer’s National 
Bank of Greenville, Ohio, held warehouse receipts for the tobacco 
then stored in the warehouse. On the 23d day of February, 1907, 
Turner Bros. executed and delivered to the Farmers’ National 
Bank a note covering their indebtedness then evidenced by ware- 
house receipts aggregating $4,500, and executed a chattel mort- 
gage to the bank covering the tobacco insured to secure the pay- 
ment of said note, and on the same day executed a further 
mortgage on the same property to Mary J. Turner and Alice G. 
Turner to secure the payment of $4,000. Both mortgages were 
delivered and filed for record on February 23, 1907, and were 
both in full force and effect on the 5th day of April, 1907, at 
which time the property covered by this contract of insurance was 
destroyed by fire. About the 20th of March preceding the fire, 
the agents of the insurance company, Hough & Reigel, learned 
of the execution and delivery of these two chattel mortgages, and 
at once notified the bank and J. E. Turner that the terms of the 
contract of insurance had been violated in that respect, and the 
policy had become void. Thereupon J. E. Turner obtained from 
the Farmers’ National Bank the policy of insurance herein sued 
upon and delivered the same to Mr Hough of the firm of Hough 
& Reigel, who held the same for about 10 or 12 days, and then 
returned:it to the bank. After the loss, upon failure of the in- 
surance company to pay the amount therein named in its policy 
of insurance, J. E. Turner and C. K. Turner, as partners, under 
the name and style of Turner Bros., brought an action against 
the Delaware Insurance Company. The Farmers’ National Bank 
was made a party defendant to that suit and filed its answer and 
cross-petition therein. 

The plaintiff sought, first, a reformation of the contract, aver- 
ring that the name of J. E. Turner was written therein by mutual 
mistake of the parties, and asked that it be reformed so as to make 
it read Turner Bros. instead of J. E. Turner, and to recover a 
judgment thereon in the name of Turner Bros. They also averred 
*hat an appraisement had been had of the loss and an award 
made, showing there was a total loss amounting in the aggregate 
to over $13,000; that no proof of loss had been furnished, because 
the company had denied all liability. The policy was in the form 
known as the “standard policy of New York,” and contained all 
the terms, covenants, and conditions of that form of contract, 
many of which are elaborately set forth in the answer of the 
defendant insurance company, which answer contained five sep- 
arate defenses. The first defense admitted its corporate capacity, 
the issuing of the policy by Hough & Reigel, and denied all the 
other allegations of the amended petition. Second. It denied 
there was a mutual mistake of the parties, and averred that J. E. 
Turner’s interest in the property was not truly stated. Third. It 
averred the giving of a chattel mortgage to the Farmers’ National 
Bank and a second chattel mortgage to Mary J. and Alice G. 
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Turner in violation of the terms of the contract. Fourth. It 
averred failure to furnish proofs within 60 days after the fire. 
Fifth. It averred a disagreement as to the extent of the loss and 
damage to said property, and failure of the plaintiffs to demand 
an appraisal as required by the terms of the policy in event of 
such disagreement. 

The plaintiff for a reply to the second defense of the insurance 
company again pleaded the mutual mistake of the parties, and 
averred that J. E. Turner’s name was written in said policy 
instead of Turner Bros. by mutual mistake and inadvertence. 

For a reply to the third defense they admit the giving of the 
mortgages, and say that they were given because the policy of 
insurance never came into their possession, but was delivered 
directly to the Farmers’ National Bank, it being provided in the 
policy of insurance that loss, if any, should be paid to that bank, 
and that therefore they were in ignorance of this provision against 
the chattel mortgages, but that after their attention was called to 
this fact by the agents of the company they surrendered this 
policy to the agents, advising such agents that they had other 
opportunities to insure, and asking them to return the unearned 
premium thereon; but that said agents then and there agreed to 
submit the question to the company, and later did reissue or re- 
deliver this same policy to the bank and notified plaintiffs of that 
fact, and advised the plaintiffs that nothing further was required 
and that no indorsement thereon was necessary; that the same 
was in full force, and that plaintiffs. relied thereon and did not 
procure other insurance in place of this. 

For a reply to the fourth defense, in addition to the averment 
in their petition that the company within the time limited for 
furnishing proof of loss had denied all liability, further aver that 
notice was given promptly to the company; that these plaintiffs 
had not the possession of the policy, and were therefore not 
familiar with its terms and requirements, but applied to Hough 
& Reigel, the general agents of the company, who advised them 
that nothing further was necessary to be done, upon which state- 
ment these plaintiffs relied. And as a further defense thereto 
averred that the loss was a total loss, and the value of the prop- 
erty destroyed was greater than all the insurance thereon. 

For reply to the fifth defense, plaintiff avers that there was an 
appraisement and award as required by the terms of the contract ; 
that such appraisement and award showed a total loss of $13,746. 

The Farmers’ National Bank filed its answer and cross-petition, 
averring the indebtedness of Turner Bros. to it and the arrange- 
ment by which it was to furnish money for the purchase of this 
tobacco and take warehouse receipts therefor ; averring the provi- 
sion in the policy that if loss occurred the amount of this insur- 
ance was to be paid to this bank; admitting the execution of the 
chattel mortgage to cover the total indebtedness contemplated at 
the time the policy of insurance was taken out and. then evidenced 





1252 Insurance Law Journal Vol. 40. [ June, 1911. 


by warehouse receipts ; averring the mutual mistake in the writing 
of the policy ; asking for reformation and judgment. 

The answer of the defendant company to this cross-petition 
contained practically the same defenses as those contained in the 
answer to the plaintiff’s petition, and to this answer the Farmers’ 
National Bank replied to the second defense, denying that it was 
the intention to issue the policy of insurance to J. E. Turner, but 
that it was the intention of the parties to issue the same to Turner 
Bros. 

For a reply to the third defense it averred the surrender of the 
policy to Hough & Reigel, and an attempt and intention to pro- 
cure further insurance in place thereof, but that Hough & Reigel, 
having communicated with their company, reissued and re- 
delivered to them the same policy, advising and assuring them 
that it was still in force and binding upon the company, and their 
interest in said property would be fully protected thereby; and 
for a reply to the fourth defense averred that notice was given 
of the loss; that Hough & Reigel advised them that nothing 
further was necessary tq be done by them to protect their in- 
terest thereunder ; that Hough & Reigel were the general agents of 
this defendant company, and it relied fully upon the statements 
made by them in reference thereto; and for a second reply to the 
fourth defense say that said defendant company had within the 
60 days allowed for the furnishing of said proof denied all lia- 
bility upon said policy; and for reply to the fifth defense avers 
that an appraisement was had and award made, showing a total 
loss of all the property insured amounting in the aggregate to $13,- 
740; and as a further reply to each of these defenses the Farmers’ 
National Bank averred that the contract of insurance sued upon 
had a condition therein written in the words following, to wit: 
“If, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee or of any person or 
corporation having an interest in the subject of insurance other 
than the interest of the insured as described herein, the con- 
ditions hereinbefore contained shall apply in the manner ex- 
pressed in such provisions and conditions of insurance relating 
to such interest as shall be written upon, attached, or appended 
hereto,” and averring that there was neither written upon, at- 
tached or appended to, said policy of insurance, in any way, 
any statement, indorsement, provision, or condition providing, 
in any way, that said prior conditions contained in the body of 
said policy of insurance should be applicable to this defendant. 

This case was submitted to the common pleas court, without 
the intervention of a jury, upon the issues presented by these 
pleadings, and that court found that there was a mutual mistake 
of the parties and reformed the contract as prayed for in plain- 
tiff’s amended petition, and further found the other issues in 
favor of plaintiffs and the defendant, the Farmers’ National 
Bank, and entered a judgment in favor of the Farmers’ National 
Bank against the insurance company for the ful] amount of the 
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face of the policy, but did not enter any judgment for the plain- 
tiffs, for the reason that the contract of insurance provided that 
the loss should be payable to the bank, and that plaintiffs have 
no further right, except to have the same paid to the bank and 
credited upon their indebtedness to the bank. 

The insurance company prosecuted error in the circuit court, 
and that court reversed the judgment of the common pleas 
court, assigning as reason therefor: (1) That the common 
pleas court erred in holding said policy of insurance was not 
void as to the Turner Bros. because of the execution and deliv- 
ery of the chattel mortgages. (2) That said common pleas 
court erred in holding that the provisions contained in the policy 
of insurance did not apply equally to the defendant, the Farm- 
ers’ National Bank, as mortgagee, with the plaintiffs, Turner 
Bros. This proceeding in error is now prosecuted in this court 
by the Farmers’ National Bank and by Turner Bros., cross- 
petitioners in error, to reverse the judgment of the circuit court 
and affirm the judgment of the common pleas. 


D. W. Bowman, for Plaintiffs in Error. 
J. W. Mooney, Ropeson & Yount, and Kurne, Totes & 
Morey, for Defendant in Error. 


DoNnAHUE, J. (after stating the facts as above.) 

The record discloses a conflict of evidence upon the issues 
presented to the trial court for determination. That court found 
for the plaintiff and for the Farmers’ National Bank upon all 
the issues joined by the pleadings. The circuit court did not 
disturb the judgment of the common pleas court as to its find- 
ings on the issues of fact, but reversed for error of that court in 
its application of the law to the facts found. This judgment of 
the circuit court, in effect sustaining the finding of the common 
pleas court upon the evidence, eliminates from our consideration 
the issues raised by the first, fourth, and fifth defenses of the 
answer of the insurance company. The further effect of these 
judgments is to sustain the allegations of the reply filed by the 
plaintiff and defendant bank to the second and third defenses 
so far as the facts in dispute therein are concerned, leaving for 
consideration practically the same questions as would have been 
submitted upon a demurrer to the reply to the second and third 
defenses. In order to determine the law applicable to this 
state of facts, it is important to notice the contract sued upon. 
Attached to and made a part of this policy of insurance is a 
slip or paster upon which the following is written: “$2,000.00 
on leaf tobacco, packed or in process of packing, sorting, stor- 
ing and resweating; and on cases full or empty, his own or 
held by him in trust, or on commission, or sold but not removed, 
or which by the terms of any contract he may agree to keep 
msured; all while contained in the frame shingle roof building 
lot No. 647, East Fourth St., Greenville, Ohio. Loss, if any, 
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payable to the Farmers’ National Bank as its interest may ap- 
pear. * * * Loss, if any, payable to the assured, or to order 
hereon for collateral purposes only. * * *” 

This provision is as broad and comprehensive as it is possible 
to write it in the English language. There is no representation 
or statement here that J. E. Turner is the sole owner of the prop- 
erty insured, nor does the language used require that he should 
be It is sufficient if it be held by him in trust or on commission 
or sold and not removed, or if he have a contract with a third 
party to keep the property insured. This provision is in direct 
conflict with the further provisions printed in the body of the 
policy that, “If the interest of the insured in the property be not 
truly stated herein,” or “If the interest of the insured be other 
than unconditional and sole ownership,” or “If any change other 
than by death of the insured takes place in the interest, title or 
possession of the subject of insurance,” the policy will be void. 
The first question that arises is as to which of these conflicting 
covenants shall obtain in the disposition of this case. The right 
of private contract is a constitutional right that it is the duty of 
the court to guard zealously. The terms and conditions are 
written into a contract for the purpose of being observed by the 
parties thereto. Courts must not make contracts for parties, nor 
exercise a guardianship over contracting parties; but when the 
parties have made a contract containing ambiguous provisions, 
or conflicting covenants, the court must construe the contract as 
nearly as may be to effect the purposes of it, and to meet the 
intentions of the contracting party at the time of the execution 
of the contract. 

(1) Usually, in contracts written contemporaneously with 
their execution, the latter provisions, if in conflict with former 
provisions, should obtain. But that is not the correct rule for 
the interpretation and construction of printed forms of contract 
prepared or used by one of the contracting parties in his busi- 
ness, leaving blanks therein for inserting other and further 
provisions to make it applicable to the immediate business that 
may be the subject of the contract. The true rule in the inter- 
pretation of such a contract is that the covenants then written, 
either in the contract, indorsed thereon, or appended thereto, 
will control, and that any printed portions of a printed form of 
contract made and prepared for general use in conflict with these 
provisions written at the time of its execution must fail, and full 
effect be given to those parts that were written coincident with 
the execution of the contract. 

(2) There is no controversy here made that the agents, Hough 
& Reigel, had not the authority to make the contract sued upon. 
It is admitted in the answer of the insurance company that it 
did execute and deliver this policy of insurance to J. E. Turner. 
Counsel for the insurance company, however, in their brief 
question the authority of these agents, and call our attention 
particularly to the evidence touching the original power and 
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authority delegated to them by the insurance company. But 
the authority of an agent is not always measured by the original 
grant of power, but also by the growth and development of the 
business relation between principal and agents and daily acts of 
the agent in relation to the principal’s business, of which the 
principal had knowledge, and from this record, and from the 
policy itself, it clearly appears, that these agents had authority 
to waive any provision or condition of this policy, which by the 
terms of the policy may be the subject of agreement; the only 
limitation on their power being that such waiver “shall be 
written upon or attached to the policy.” Having the authority 
to waive these conditions, provided only that the waiver appear 
in writing on the policy itself, they would have the power to 
insert in this policy or attach thereto a condition in conflict with 
these printed conditions later found in the policy, which written 
provision would control the construction of the policy itself. In 
other words, the effect of this written provision in conflict with 
the provisions that might be waived by the agent would be in 
effect a written waiver of these provisions, and therefore falls 
within the direct letter and meaning of the contract itself. 

This construction of this contract is practically the end of the 
case ; however, the common pleas court found upon the evidence 
that there had been a mutual mistake of the parties and reformed 
the contract. Having so found, it was perfectly proper to enter 
a decree of reformation, inserting the name of Turner Bros., as 
the insured, instead of J. E. Turner, and that finding and decree 
also disposes of the defense interposed by the insurance company 
touching the violation of the provisions that, “If the interest of 
the insured in the policy be not truly stated herein,” and the 
provision, “If the interest of the insured be other than un- 
conditional and sole ownership,” the policy should be void. In 
view of the construction we have given this contract, this decree 
of reformation was not necessary in order to permit the recovery 
by J. E. Turner or by the Farmers’ National Bank. 

(3) This construction of the policy applies with equal force 
to the provision against the giving of a chattel mortgage, for the 
greater includes the less. If the insured might make an absolute 
sale of the property and retain this insurance until the same 
should be removed from the warehouse, then undoubtedly they 
could make a conditional sale, for in the former case they would 
part with all insurable interest in the property, and in the latter 
case they would still retain an insurable interest, subject only 
to the lien of the chattel mortgage. In fact, from a careful 
consideration of this contract, and this portion of it written at 
the time of its execution, it fully appears that all these provisions 
printed later in the policy and in conflict therewith and pleaded 
by the defendant insurance company as a defense to this action 
were waived in writing by the agent of the company in the policy 
itself at the time the policy was written, and therefore the judg- 
ment of the common pleas court was right. This disposes not 
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only of the contentions made as to the ownership of the insured, 
but also the contention as to the giving of both chattel mort- 
gages. 

But there is a further reason why the giving of the chattel 
mortgage to the Farmers’ National Bank cannot be interposed as 
a defense herein. As already said, these agents Hough & Reigel, 
whether they be denominated general agents or not, had full 
authority to deal with this contract. We think this clearly 
appears from the evidence in the record, perhaps not from any 
one part of it, but from the evidence as a whole, and especially 
the evidence of Mr. Hough, on page 135, where he says: “We 
have authority so to do, to change the conditions of those poli- 
cies, as I stated awhile ago. It is done every day.” When in- 
formation reached Hough & Reigel of the giving of these chattel 
mortgages, they notified the bank that the giving of these mort- 
gages was in conflict with the provision of the policy, and there- 
upon this policy was returned to them. Mr. Sigafoos, cashier 
of the bank, testifies, on page 85 of the record, that he said to 
Mr. Hough: “If they are void, we want you to cancel them and 
we will get other insurance.” To the same effect is the testi- 
mony of Mr. Turner. Thereupon Mr. Hough said that if other 
companies could carry this insurance there was no reason why 
his company could not; that he would hold the policy until he 
could communicate with them. In this respect we think Hough 
& Reigel were acting for the company and within the scope of 
their employment, and the return of these policies to these agents 
was the return of the policies to the company itself. True what 
Mr. Hough said at that time with reference to keeping these 
policies in force would avail nothing, were a waiver of these 
conditions not already written in the policy at the time of its 
execution. Mr. Hough at once notified the company of the giv- 
ing of this chattel mortgage to the bank, but it does not appear 
that he notified the company as to the giving of the chattel 
mortgage to the Turner women. 

(4) It would also appear that he did not notify the company 
that the policy had been returned, but that is not important. He 
had authority to represent the company in accepting the return 
of the policy, and his failure to notify the company of that fact 
is in no wise important. His act was the act of the company, in 
so far as the return of this policy was concerned, and the sub- 
sequent conduct of the company must be considered in that light. 
The company then having possession of the policy of insurance 
and possession of the unearned premiums were required within 
a reasonable time to return either the premium or the policy. The 
company now having actual knowledge of the mortgage given 
to the bank, and being charged with the knowledge that the policy 
had been returned’ to the agent, failed to return the unearned 
premium and neglected to advise its agent within a reasonable 
time, one way or another, with reference thereto, and thereupon 
the agent returned the policy to the bank, with the verbal assur- 





Fire.| Farmer’s Nat. Bank et al. vs. Delaware Ins. Co. 1257 


ance that it was all right, in full force, and fully protected the 
bank from loss. This conduct of the company would forever 
estop it from setting up the defense of the chattel mortgage 
given to the bank, whether the policy contained a written waiver 
or not, but as already stated the policy did contain written pro- 
visions in conflict with the provisions pleaded by the company in 
its defense to this action, which written conditions amount to a 
waiver in writing of these provisions. 

(5) These agents had the right to make this contract origin- 
ally. They had a right on the day they returned this policy to 
the bank to make a new contract of the same tenor and effect. 
If there were any possibility that this written provision was 
not originally intended to comprehend and include a waiver as 
to these chattel mortgages, there could be no reasonable conten- 
tion that at the time Hough & Reigel redelivered this policy to 
the bank but that they were intended to cover and include every- 
thing then prominent in the minds of the contracting parties, and 
then a matter of controversy between them. This delivery of 
this contract at this time and under these circumstances must be 
held to amount to a new contract between the parties, binding 
from the date of such redelivery, and must have the same con- 
struction and effect as if Hough & Reigel, having full knowl- 
edge of all questions touching ownership and liens, had then 
issued on the part of their principal a new policy of that date 
containing the same written provisions in conflict with these 
printed provisions with reference to ownership and liens. 

There is another question presented by this record, the correct 
solution of which is important in the determination of the rights 
of the parties. The Farmers’ National Bank in its reply pleaded 
the following condition and stipulation in the policy: “If, with 
the consent of this company, an interest under this policy shall 
exist in favor of a mortgagee or of any person or corporation 
having an interest in the subject of insurance other than the in- 
terest of the insured as described herein, the conditions herein- 
before contained shall apply in the manner expressed in such 
provisions and conditions of insurance relating to such interest 
as shall be written upon, attached or appended hereto.” And 
said bank further averred that there was neither written upon, 
nor attached, nor appended to such policy of insurance, in any 
way, any statement, indorsement, provision, or condition provid- 
ing that the prior conditions contained in the body of said policy 
of insurance should be applicable to the bank. This provision 
pleaded by the Farmers’ National Bank is ambiguous and un- 
certain, and subject to more than one construction. It is con- 
tended by the insurance company that this means “that such 
conditions apply, to the interest of the mortgagee, except as mod- 
ified or abrogated by a writing placed or appended to the pol- 
icy.” If this contention be the correct one, then this provision 
in the policy is absolutely a useless and unnecessary one. 

Given such construction, it could have no meaning or appli- 

L—Vol. XL.—80. 
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cation whatever, nor could it modify the remaining covenants 
of the contract in the slightest degree. Without it, the terms 
and conditions printed in the body of the policy would apply to 
the mortgagee, “except as they might be modified or abrogated 
by a writing placed upon or appended to the policy.” If it were 
left out, the contract would then be construed exactly the same 
as if it were written therein. The construction contended for 
by the bank is that the prior conditions named in the policy and 
applicable to the owner making the contract of insurance shall 
not be applicable to the mortgagee when the insurance company 
consents to the mortgage, unless it shall be specifically pro- 
vided by a writing upon or attached or appended to such policy 
that such prior conditions contained in the body of the policy 
shall apply to the mortgagee. This construction would give effect 
to this provision and recognize that it was written into the policy 
for some purpose, and would materially affect the rights of the 
parties to the contract. 

(6) The plain rule of construction requires that every pro- 
vision of a contract shall be given effect if possible. The claim of 
defendant in error here with reference to the proper construction 
of this provision simply eliminates. it from the contract and 
makes it purposeless and unnecessary, while the other construc- 
tion gives it purpose, place, and meaning. 

(7) There is another rule of construction equally applicable 
here and that with equal force determines the proper construc- 
tion of this provision, and that is that where an individual or 
corporation is engaged in a particular line of business with the 
public, and prepares or uses printed forms of contract for the 
purpose of effecting and carrying on that business, that if such 
individual, corporation, or company place in such printed form 
of contract a printed condition of doubtful meaning and sus- 
ceptible of two constructions, one favorable to the party pre- 
paring or using the printed form of contract, the other construc- 
tion favorable to the individual dealing with him, a court coming 
to construe such contract should construe it most favorably to the 
one who had nothing to do with the preparation of the printed 
form of contract, and most strongly against that party to the con- 
tract who prepared the same, or used the same in the regular 
course of his business. 

The proper construction of this contract under the rules above 
stated would entitle the Farmers’ National Bank to a judgment 
against the insurance company. 

The construction of the contract of insurance and the con- 
clusion reached by this court upon such construction makes it 
unnecessary for us to consider at length the claim of the in- 
surance company that the Farmers’ National Bank, if entitled to 
recover at all, could not recover more than a pro rata amount of 
its total claim against Turner Bros. in proportion of that claim 
to the entire amount of insurance written upon the property 
destroyed. The evidence discloses that there was a total loss of 
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over $13,000; that the total insurance amounted in the aggregate 
to $11,000. The plaintiffs below were entitled to recover the full 
amount of this insurance, but by the terms of this policy the loss, 
if any was to be paid to the Farmers’ National Bank, so that the 
Farmers’ National Bank was entitled to recover the full face of 
the policy, and the satisfaction by the insurance company of a 
judgment in favor of the Farmers’ National Bank against it for 
that amount would be a full acquittance as to any claim of the 
Turner Bros. under this policy of insurance, and they must look 
to the bank for an accounting, if it should receive from the total 
insurance in force more than was owing to it by the Turner Bros. 

Judgment of the circuit court reversed; judgment of the 
common pleas affirmed. 

Reversed. 

Spear, C. J., and Price and Johnson, JJ., concur. 


SUPREME COURT OF KANSAS. 


ROSS et AL. 
VS. 
PHENIX INS. CO.* 


LOSS—EFFECT OF AWARD—ACTION ON POLICY—SETTING 
ASIDE AWARD 


Where a plaintiff, in ‘Wis petition, sets up a contract of insurance, and 
alleges compliance with its conditions, and also a loss which the 
defendant had refused to pay, and the ‘defendant answers that under 
the contract an arbitration had been had and an award made, the 
amount of which had been tendered to and refused by the plaintiff, 
and the plaintiff replies that the award was not honestly made and 
is therefore not binding, the plaintiff has a right to have the court 
determine in that action the amount which he is entitled to recover 
on his policy without first bringing a separate action to have the award 
set aside. 


(For other cases, see Insurance, Cent. Dig. § 1431; Dec. Dig. § 574.) 


PROOFS OF LOSS—WAIVER. 


A clause in the policy requiring that proofs of, loss should be given a 
certain time before the action for the loss is brought is deemed to 
be waived when the insurance company, through its adjuster, proceeds 
to adjust the loss, and, upon a disagreement arising as to the amount 
of the loss, an arbitration is demanded by the company, to which 
both parties agree. 


(For other cases, see Insurance, Cent. Dig. § 1406; Dec. Dig. § 561.) 


* Decision rendered, April 8, 1911. 114 Pac. Rep. 1054. Syllabus by 
the Court. 





1260 Insurance Law Journal Vol. 40. [June, IgIt. 


Appeal from District Court, Crawford County. Action by 
Mrs. A. K. Ross and another against the Phenix Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


E. S. Quinton, F. B. WHEELER, E. L. Sniper, and M. A. 
Fyke, for Appellant. 

O. T. Boaz, for Appellees. 

Jounston, C. J. 

The Phenix Insurance Company issued two policies of $500 
each, insuring appellee’s stock of merchandise. A fire occurred 
during the life of the policies which damaged a part of the goods 
insured. Appellees brought an action against the insurance 
company alleging a loss of $1,000, that they had complied with 
the conditions of policy essential to a recovery of the loss, and 
that the insurance company had refused to pay the loss. In 
addition to a general denial and an averment that the action was 
prematurely brought, the insurance company answered that, 
soon after the loss occurred, a disagreement arose between the 
parties as to the extent of the loss, and that under a provision 
of the policy each party chose an appraiser and they two chose 
an umpire, and that together they made an award fixing the 
total loss at $838.02, and, there being additional insurance, the 
proportionate amount of the total loss due from appellant was 
$192.20, which had been tendered to appellees and by them re- 
fused. In the reply appellees attacked the honesty of the ap- 
praiser chosen by appellant, and also of the umpire, alleging 
that they were chosen to wrong and defraud appellees; that, 
instead of being disinterested and fair, they ignored the ap- 
praiser selected by appellee and arbitrarily and fraudulently 
fixed values, regardless of the goods that were in the stock and 
of the extent to which they were damaged. ‘They therefore 
asked the court to set aside the award and to give them judg- 
ment for the actual loss in accordance with the demand made 
in their petition. Testimony was received as to the amount of 
the loss and tending to show that the award was not fairly made 
in accordance with the contract, was not the honest judgment 
of the appraisers, and that it was otherwise invalid. On the 
testimony the jury awarded appellees $1,013.17. 

Appellant contends that it was error to allow appellees to 
plead and prove a loss under the policy because it appeared from 
the pleading that the amount to become due had been settled 
by an award made by arbitrators mutually selected by the 
parties to the contract, and that the cause of action which ap- 
pellees had was on the award, and not on the policy. It is 
insisted that, if appellees choose to challenge the binding force 
of the award, they should first bring an equitable action to set 
aside the award, and, succeding in that, they might then bring 
an action on the policy. Two actions to determine the extent 
of appellee’s loss are not rfecessary, and would not be tolerated 
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under the modern practice. The distinction between actions at 
law and suits in equity has been abolished, and all matters grow- 
ing out of the contract of insurance, such as the matter of 
arbitration, and the validity of the award. may be tried out in 
the same action. Walker vs. Ins. Co., 51 Kan. 725, 33 Pac. 597; 
Ins. Co. vs. McLead, 57 Kan. 96, 45 Pac. 73; Ins. Co. vs. Payne, 
57 Kan. 291, 46 Pac. 315. The right to blend law and equity in 
a single action is illustrated in the case of Ins. Co. vs. Stone, 61 
Kan. 48, 58 Pac. 986, where a demand for specific performance 
of a contract to issue a policy of insurance was united with a 
cause of action to recover on a loss, the same as though the 
policy had been formally issued. 

(1) In this case the amount of the loss resulting from the 
fire, and against which appellees were insured, was the princi- 
pal issue in controversy, and whether a binding award was made 
was only an incident of the main issue. Appellees set up the 
contract of insurance, the loss, compliance with the conditions 
of the contract, and a refusal to pay the loss. Appellant 
answered that there was a contract of insurance, but the amount 
of the loss had been fixed by an award made in pursuance of the 
contract. Appellees replied, “Yes;’ there was an attempt at 
an award, but it was not fairly made, and is invalid. It is com- 
petent for a plaintiff to set up in a reply matter in avoidance of 
a defense pleaded in an answer, even though that set up might 
of itself constitute a good cause of action against the defendant. 
Appellees might have told the whole story in their petition by 
pleading the attempt to arbitrate and the invalidity of the award 
made, but perhaps they had no assurance that the appellant 
would rely on that award, and, when it was set up as a defense, 
they were justified in alleging that the award was illegal. Un- 
der the Code such allegations in the reply “shall be deemed to 
be controverted by the adverse party, as upon direct denial or 
avoidance, as the case may require.” Code Civ. Proc. § 129 
(Gen. St. 1909, § 5722). There was no demurrer to the reply, 
and the parties entered upon the trial without any suggestion 
that the allegations were not responsive and sufficient, and, 
having been pleaded in that action, the court was justified in 
trying out the question whether the award limited or affected the 
amount to be recovered under the policies. Indeed, appellant 
would have had good reasons to complain if appellees had split 
the controversy, and had brought two actions against appellant, 
and thus subjected it to unnecessary trouble and expense. 

(2) It is next argued that the contract contained a clause pro- 
viding that a loss should not become payable until 60 days after 
proofs of loss were furnished by the insured, and that there was 
no evidence showing when, if ever, proofs of loss had been made. 
It seems that notice of loss reached the company within a few 
days after it occurred, and that its adjuster proceeded to inquire 
into the extent of the loss without challenging the sufficiency of 
the proofs. There is nothing in the abstract showing that the 
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proofs of loss were incomplete, or that the action was begun less 
than 60 days after they were made, but, however that may have 
been, the request for arbitration and the steps taken towards 
an adjustment of the loss was an effectual waiver of proofs of 
loss. Walker vs. Insurance Co., 51 Kan. 725, 33 Pac. 597. Ap- 
pellees established their claim that the so-called award was not 
binding, and, as it is taken out of consideration, the time within 
which the action must be commenced is not limited by the time 
the award was made. 

We find no error in the proceedings, and the judgment is 
therefore affirmed. All the Justices concurring. 


COURT OF CIVIL APPEALS OF TEXAS. 


MECCA FIRE INS. CO. or Waco 
US. 
STRICKER.* 


FIRE INSURANCE—ACTIONS—ADMISSION OF EVIDENCE. 
In an action on a fire policy, it was error to admit in evidence a list of the 
insured property attached to the petition. 


(For other cases, see Insurance, Cent. Dig. § 1694; Dec. Dig. § 658.) 


FIRE INSURANCE—MATERIAL MISREPRESENTATIONS—AP- 
PLICABILITY OF STATUTES. 

Laws 1903, c. 69, amending Rev. St. 1895, tit. 58, by adding thereto 
chapter 5, art. 3096aa, provides that any provision in an insurance 
policy providing that the answers or statements in the application or 
contract, if false, shall make the policy void, shall not constitute a 
defense in an action on the contract, unless it be shown at trial that 
the matter misrepresented was material to the risk or actually con- 
tributed to the event on which the policy became due. Article 3096bb 
provides that no defense based upon misrepresentation in the appli- 
cation shall be valid unless the defendant shows at trial that within 
a reasonable time after discovering the falsity of such misrepre- 
sentations it notified assured that it refused to be bound by the policy. 
Held, that the statute applied to covenants of warranty as well as to 
statements in the application not made warranties by the contract, and 
a stipulation in the policy relating to liens on the policy which was 
equivalent to a representation that no liens existed, as well as a 
stipulation guaranteeing that the building had brick chimneys and 
flues throughout, were representations in the contract of insurance 
within the statute, so that a misrepresentation with reference thereto 
could not be set up as a defense without showing that it was material. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


* Decision rendered, Feb. 15, 1911. Rehearing denied, April 19, 1911. 
136 S. W. Rep. 599. 
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MISREPRESENTATIONS—REMEDIAL STATUTES. 


The statute is remedial within the rule that in construing remedial 
statutes the courts will look to the evil to be remedied and construe it 
liberally to accomplish the legislative purpose. 


(For other cases, see Insurance, Dec. Dig. § 283.) 


MISREPRESENTATIONS — S TA TU TES — CONSTRUCTION 
AGAINST FORFEITURES. 


The statute should also be liberally construed because it was enacted to 
prevent forfeitures for immaterial matters; the law not favoring 
forfeitures. 


(For other cases, see Insurance, Dec. Dig. § 283.) 


Appeal from McClennan County Court; Tom L. McCullough, 
Judge. 

Action by W. W. Stricker against the Mecca Fire Insurance 
Company of Waco, Tex. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 


W. L. Eason, for Appellant. 

D. A. KELLEY, for Appellee. 

Kar, C. J. 

Appellee brought this suit against appellant upon a fire insur- 
ance policy covering certain household furniture, wearing ap- 
parel, etc. The defendant answered by general demurrer, special 
exceptions, general denial, and a special plea alleging that the 
plaintiff caused or was responsible for the fire which destroyed 
the property, and also pleaded certain warranty stipulations in 
the policy, one relating to flues and the other relating to liens and 
alleged a breach of both stipulations. The plaintiff filedanamended 
original petition upon which the case went to trial, and in which 
he did not deny the existence of the chattel mortgage on part of 
the property, as alleged by the defendant, but admitted the ex- 
istence thereof, and alleged that, at the time the defendant issued 
the policy, it had knowledge of the existence of the lien. He also 
filed a trial amendment, alleging that the defendant had waived 
the stipulation in the policy relating to flues. There was a jury 
trial, which resulted in a verdict and judgment for the plaintiff, 
and the defendant has appealed. The jury found that the plaintiff 
was not to blame for the fire and the evidence sustains that 
finding. 

(1) There are some assignments of error which relate to the 
supposed action of the trial court in overruling exceptions to the 
plaintiff’s petition, but the record fails to show that such rulings 
were made. It not appearing that the exceptions referred to 
were ruled upon or called to the attention of the court, it must 
be presumed that they were waived. 

(2, 3) Error is assigned upon the action of the court in 
permitting appellee, over appellant’s objection, to read to the 
jury as evidence a list of the insured property attached to the 
petition. The document referred to was not admissible as testi- 
mony, but as the undisputed evidence given by appellee and his 
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wife shows that it was a correct list of the property covered by 
the policy and destroyed by the fire, and as there was no testimony 
to the contrary, the error referred to was rendered harmless, 
and does not require a reversal of the case. The policy contained 
the following stipulations: “In consideration of the reduced rate 
at which this policy is issued, it is warranted by the assured 
that the building described in this policy is provided throughout 
with brick or stone chimneys, built from the ground, and that 
there is no flue constructed of other material than brick or stone, 
and none which is built on joists or brackets, or which has not 
its foundation upon the ground; and it is further warranted 
that no chimney or flue shall be erected during the term of this 
policy of other material than brick or stone, built from the 
ground. If this warranty is broken in any particular, this policy 
shall be null and void. * * * This policy shall be entirely void 
(in toto as to every part and parcel, subject and division thereof ) 
if the insured now has or shall hereafter make or procure any 
other contract of insurance whether valid or not, on property 
covered in whole or in part by this policy * * * or if the 
interest of the insured be other than unconditional and sole 
ownership; * * * or if the subject of insurance or any part 
thereof be personal property and the same or any part thereof 
be or become incumbered by a chattel mortgage.” 

(4) The Twenty-Eighth Legislature enacted a law, the pur- 
pose of which was to regulate contracts of insurance by providing 
that no insurance contract shall be held void because of im- 
material misrepresentations made in the application for or in 
the contract of insurance. The provisions of that act applicable 
to this case read as follows :— 

“Art. 3096aa. That any provision in any contract or policy 
of insurance issued or contracted for in this state, which pro- 
vides that the answers or statements made in the application 
for such contract, or in the contract of insurance, if untrue or 
false, shall render the contract or policy void or voidable, shall 
be of no effect and shall not constitute any defense to any suit 
brought upon such contract, unless it be shown upon the trial 
thereof that the matter or thing misrepresented was material 
to the risk or actually contributed to the contingency or event on 
which said policy became due and payable, and whether it was 
material and so contributed in any case, shall be a question of 
fact to be determined by the court or jury trying such case. 

“Art. 3096bb. That in all suits brought upon insurance con- 
tracts or policies hereafter issued or contracted for in this state, 
no defense based upon misrepresentations made in the applications 
for, or in obtaining or securing the said contract, shall be valid 
unless the defendant shall show on the trial that within a reason- 
able time after discovering the falsity of the misrepresentations 
so made, it gave notice to the assured, if living, or, if dead, to 
the owners or beneficiaries of said contract, that it refused to 
be bound by the contract or policy; provided that ninety days 
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shall be a reasonable time; provided also that this article shall 
not be construed as to render available as a defense any immaterial 
misrepresentation nor in any wise modify or affect article 3096- 


aa.” Laws 1903, p. 94. 

If the statute quoted has application to this case, the judgment 
should be affirmed, because appellant did not plead that the stipu- 
lation in reference to flues and liens was material to the risk or 
contributed to the loss. Counsel for appellant contend that the 
statute is not applicable, and in support of that contention cite 
Insurance Co. vs. Weeks, 118 S. W. 1087, in which case the 
Supreme Court refused to grant a writ of error; also, Gross 
vs. Colonial Ins. Co., 121 S. W. 517; insurance Co. vs. Wright, 
125 S. W. 365; Home Ins. Co. vs. Rogers, 128 S. W. 628; 
National Ins. Co. vs. Caraway, 130 S. W. 458. In nearly all 
the cases cited, and especially the one which was passed on by 
the Supreme Court, the provision of the contract under consider- 
ation was the “iron-safe” clause, which is neither a representation 
nor a statement concerning past or present matters, but is a 
promissory warranty. In such clauses the assured does not 
represent or state that he has kept or is keeping a set of books, 
etc., but he enters into an executory contract by which he obligates 
himself to do so in the future. Obviously, such a stipulation 
is not within the purview of the statute. None of the other 
cases cited are entirely analogous to this case, and, if they were, 
we would not feel compelled to follow them, as they were not 
rendered by a tribunal or any higher authority than this court. 
But it is contended on behalf of appellant that it was not the 
intention of the Legislature that the statute referred to should 
apply to and cover covenants of warranty, but that it should 
apply only to such answers or statements made by the assured 
in his application or in the contract as were not by the terms of 
the contract made warranties. That contention is not believed 
to be sound. The statute in question is remedial legislation, and 
shows upon its face that it was enacted for the purpose of remedy- 
ing what the Legislature must have deemed an evil. It is a matter 
of common knowledge that for many years prior to the enact- 
ment of the statute insurance companies, as a general rule, 
embodied in the policies which they issued stipulations making 
many things warranties which, when the policy was sought to 
be enforced, appeared to be immaterial. Such stipulations were 
always embodied in the printed forms of contract furnished and 
used by the insurance companies. It was that supposed evil that 
the legislation under consideration was intended to remedy. 

(5) The rule is universal that in construing a remedial statute 
courts will consider the evil intended to be remedied, and give 
to the language of the statute a liberal construction in order to 
accomplish the legislative purpose. 

(6) Other reasons exist for a liberal construction of this 
statute, and these are (1) a legislative declaration contained in 
section 3 of the final title of the Revised Statutes of 1895, to the 
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effect that legislation in this state should be construed liberally 
in order to accomplish the legislative purpose; and (2) the law 
does not favor forfeitures, and the legislation under consideration 
was enacted for the purpose of preventing forfeitures on account 
of immaterial matters. Keeping in view these rules of con- 
struction, we are of opinion that the stipulation in the policy 
under consideration, in reference to liens, is equivalent to a rep- 
resentation or statement on the part of the assured that no liens 
then existed on any of the property covered by the policy, and 
therefore that stipulation comes within the terms of the statute. 

We are also of the opinion that the stipulation in the policy 
guaranteeing that the building in which the property was sit- 
uated “is provided throughout with brick or stone chimneys, 
built from the ground, and that there is no flue constructed of 
other material than brick or stone, and none which is built on 
joists or brackets, or which has not its foundation upon the 
ground,” is a statement or representation in the contract of 
insurance within the purview of the statute. The other stipulation 
in reference to flues is a promissory warranty, but no breach of 
that stipulation was alleged or proved. In fact, is was not shown 
that any flues had been constructed in the building after the 
issuance of the policy; and it was shown that the flues were not 
in use at the time of the fire. Hence we conclude that no revers- 
ible error was committed by the trial court in reference to the de- 
fenses founded upon the warranties referred to. In fact, as the 
pleadings and testimony stood, it would have been proper for the 
trial court to have withdrawn those questions from the jury. 
Therefore the assignments relating to those defenses are over- 
ruled. 

No reversible error has been shown, and the judgment is 
affirmed. 

Affirmed. 


SUPREME COURT OF MINNESOTA. 


ASTELL 
US. 


AMERICAN CENT. INS. CO. et au* 


LOSS—SELECTION OF REFEREE—VALIDITY. 


The selection of a third referee by the two chosen by the insured and the 
company, under the provisions of the standard policy of fire insurance, 
need not be in writing. 


* Decision rendered, April 21, 1911. 130 N. W. Rep. 1002. Syllabus by 
the Court. 
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The evidence in this case sustains the finding of the trial court that the 
third referee was selected. 


The fact that the two referees, after orally agreeing upon and selecting 
the third referee, agree to thereafter sign a writing naming the referee 
so selected, does not show that the oral selection was not intended 
to be definite or final. 


The third referee may be selected before the two chosen by the parties 
have qualified. 


(For other cases, see Insurance, Cent. Dig. § 1426; Dec. Dig. § 570.) 


Appeal from District Court, Washington County; P. H. Stoll- 
berg, Judge. 

Action by Rosalie Astell against the American Central Insur- 
ance Company and others. Finding for plaintiff. From an order 
denying a new trial, defendants appeal. Affirmed. 


Kerr & Fow er, for Appellants. 
H. H. Ginen, for Respondent. 
Bunn, J. 

Plaintiff was the owner of a laundry in Stillwater, and each 
defendant issued to her its policy of insurance against loss or 
damage by fire to the fixtures, machinery, and furniture in the 
laundry. While the policies were in force a fire occurred, causing 
loss and damage to the property. Plaintiff made and served 
notice of loss. Thereafter plaintiff and defendants undertook 
to adjust the loss, but failed to agree, and on December 13, 
1909, agreed to refer the amount of such loss to referees, under 
the provisions of the policies. Plaintiff selected one referee, 
and defendants another, and these two were to select a third. 
This submission agreement was in writing. The referees so 
chosen did not agree upon the third arbitrator before January 3, 
1910, and the chief point of controversy is whether they did or 
did not agree upon the third referee on this day; plaintiff con- 
tending that there was an oral agreement selecting E. H. Payte, 
and defendants claiming that there was no such agreement. 
It is admitted that there was never any selection in writing. 
Hollihan, the referee named by plaintiff, and Payte, after notice 
to defendants, and to Webster the referee named by defendants 
of the time and place of meeting, met, appraised the loss, and 
made an award. Defendants and Webster took no part 
in the hearing, and Webster did not sign the award. De- 
fendants protested against the action of Hollihan and Payte, 
insisted that the third referee had never been selected, demanded 
a further submission, and offered to leave the selection of the 
third referee to the court. Plaintiff declined to enter into a new 
submission, or to permit the court to name the third referee, 
but insisted upon the validity of the award, and brought this 
action against the defendants to recover from each its proportion 
thereof. 

The trial court found as a fact that Hollihan and Webster 
selected and agreed upon Payte as third referee. Defendants 
assail this finding as not sustained by the evidence. They claim 
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that, even if there was an oral agreement, it was understood 
that Hollihan and Webster were to sign a writing naming the 
third referee, and that the selection was not complete or final 
until the writing was signed. They also make the point that the 
referees named by the parties could not select the third before 
they had qualified as referees. 

The finding of the court that the oral agreement was made 
cannot be disturbed. The evidence of Hollihan sustains it. 

There is nothing in the standard policy or in the statute that 
requires the selection to be in writing, and we find no ground 
for holding that an oral selection is not valid. This is not anal- 
ogous to a case where the evidence shows that the parties to a 
contract did not intend their oral agreement to be final, but did 
intend to reduce it to writing and execute it. The mere fact that 
the referees intended to sign a writing naming Payte, in accord- 
ance with their oral agreement, does not show that their oral 
selection was not intended to be definite and final. There is no 
merit in the point that the referees named by the parties could 
not select the third referee before they had qualified. The fact that 
plaintiff, in her notice of loss, claimed a loss much less than the 
amount of the award, is not sufficient to prove that the award 
was void because excessive. Defendants had the right to 
try out any question of fraud or mistake in the award, but did 
not offer evidence on this issue. 

We conclude that the findings of fact are sustained by the 


evidence, and that the conclusion of law that plaintiff was en- 
titled to judgment is sustained by the facts found. 
Order affirmed. 


STATE ex rEL. COWLES vs. SCHIVELY Ins. Com’r.* 
(Supreme Court of Washington.) 


PUBLICATION OF ANNUAL STATEMENTS OF INSURANCE 
COMPANIES—STATUTES—“OF.” 

Rem. & Bal. Code, § 6119, requiring the publication of annual statements 
of insurance companies in “two daily papers of the largest general 
circulation to be designated by the Insurance Commissioner,” requires 
the publication in any two papers belonging to the class having the 
largest circulation, which class may consist of more than two papers, 
and the commissioner has discretion to designate any one of the 
papers belonging to the class, and to determine what papers belong to 
the class having the largest circulation, — the difference in the 
circulation may be considerable; the word “of” indicating the aggre- 
gate or whole of which the limited word voi a part, or of which 
a part is referred to, etc. 

(For other cases, see Insurance, Dec. Dig. § 9.) 

(For other definitions, see Words and Phrases, vol. 6, pp. 4911-4913.) 


* Decision rendered, April 11, 1911. 114 Pac. Rep. 901. 
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MECCA FIRE INS. CO. (MUT.) oF Waco vs. FIRST 
STATE BANK or Ham tin.* 


(Court of Civil Appeals of Texas.) 


BANK “FURNITURE”—SAFE. 


An iron safe contained in a bank was “furniture” within a policy insuring 
the bank’s furniture and fixtures. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3013-3016.) 


* Decision rendered, Feb. 18, 1911. Rehsaring denied, Mar. 18, 1911. 
135 S. W. Rep. 1083. 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
SEconp Circvlir. 


WHALEN Et AL. 
US. 
WESTERN ASSUR. CO. or Toronto. (No. 162.)* 


MARINE INSURANCE—NOTICE OF LOSS—NECESSITY. 


A provision of an insurance policy on a vessel that, in case of any loss or 
misfortune to the vessel, prompt notice of the disaster should be 
given to the insurer, and that a failure to give such notice should 
relieve it from liability therefor, is valid and enforceable, and it is 
immaterial whether or not such notice would have been of benefit to 
the insurer. 


(For other cases, see Insurance, Cent. Dig. § 1322; Dec. Dig. § 535.) 


MARINE INSURANCE—NOTICE OF LOSS—“PROMPT NOTICE.” 


A policy of insurance on a canal boat provided that, “in case of any loss 
or misfortune” to the vessel, “prompt notice of the disaster” should 
be given to the insured, and that a failure to give such notice should 
relieve it from any liability therefor. Held, that notice given nearly 
a month after the boat sank was not “prompt” within such requirement 
and avoided the policy; no reason appearing why the owner could 
not have given such notice at once. 


(For — cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. 
39.) 


(For other definitions, see Words and Phrases, vol. 6, p. 5683; vol. 8, 
p. 7767.) ‘ 


Appeal from the District Court of the United States for the 
Eastern District of New York. 

Suit in admiralty by Andrew Whalen and Orsen W. Sheldon 
against the Western Assurance Company of Toronto. Decree 
for libelants, and defendant appeals. Reversed. 

This cause comes here upon appeal from a decree of the 
District Court, Eastern District of New York, holding respondent 
liable as insurer for the alleged total loss of the canal boat 
W. J. Eaton. The suit was brought upon a canal-hull policy 
issued July 15, 1907, by respondent through its agent at White- 
hall, N. Y., covering the Eaton against marine perils and fires 
and containing the usual sue and labor clause, with provision 
for survey, warranty of seaworthiness, and provision against 
abandonment except in case of actual total loss. 


Before Lacombe, Ward, and Noyes, Circuit Judges. 
* Decision rendered, Feb. 14, 1911. 185 Fed. Rep. 490. 
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CARPENTER & Park (J. E. Carpenter, of counsel), for Ap- 
pellant. 

HyLanp & ZaBRISKIE (Nelson Zabriskie, of counsel), for 
Appellees. 

LaAcoMBE, C. J. 

The sole defense relied upon here is based on the following 
clause of the policy. 

“And in case of any loss or misfortune it shall be lawful and 
necessary to and for the assured, his or their agents, factors, 
servants and assigns, to give to the assurers prompt notice of 
the disaster, and a failure to do so will render the assurers free 
from any liability for loss or damage under this policy.” 

The facts relevant to this defense are as follows: Whalen, 
the owner of the boat, lived at Whitehall. At the close of the 
season of 1907, about the middle of November, he laid her up 
in a cove near Burlington on Lake Champlain, where other 
boats were laid up, all under the charge of a ship carpenter 
named Pashby who lived in the vicinity. During the winter, as 
the temperature changed, the cove froze over or thawed out. 
There is testimony that as late as March 19, 1908, the boat 
was apparently in good condition, but soon after she began to 
leak, and, although Pashby and others worked the pump on her, 
the water kept gaining, and he saw that he could not keep her up, 
whereupon he wrote to Whalen that the boat was sinking. Pash- 
by says that Whalen replied that it was impossible for him to 
come, and to do the best he could. He could accomplish nothing, 
and three or four days later she sank. This date is fixed as 
March 29th. Other letters were written to Whalen after she 
sank. On April 7th or 8th he arrived at the cove and saw 
the Eaton. He procured men, hand pumps, and ropes, began 
pumping about the 14th or 15th, and worked for several days 
trying to raise her, but without success. Towards the end of 
April he abandoned these efforts and secured another boat in 
the cove which he pumped out and took to Benson, a place about 
10 miles north of Whitehall, where he loaded her with lumber 
for New York; finished loading about the 1st of May, and 
reached Whitehall from Benson pretty close to the first boat on 
the opening of navigation, 9th or 1oth of May. Until he had 
brought this other boat down to Benson, he had sent no word 
of what had happened to Bascom or to any one else representing 
the company. There is a controversy as to the date when he 
did inform Bascom of the situation. Libelant in one place says 
it was about April 27th. Elsewhere he gives it as six or seven 
or eight days before he arrived at Whitehall with his boat, 
which would make it some time between the Ist and 3d of May. 
Bascom testified that the interview did not take place until some 
time between May 15th and 22d. We are inclined to think the 
latter statement is more accurate. Libelant seems to be quite 
uncertain as to all the dates he gives; but it is unnecessary to 
decide which witness is right in that particular. Fixing the date 
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most favorably for libelant, three weeks elapsed after he knew 
the boat had sunk in the ice before he gave notice of the disaster, 
either by mail, telegraph, telephone, or word of mouth, although 
Whitehall, where Bascom was located, was but 90 miles away, 
easily reached by mail or telegraph. 

The two men do not agree as to details of the conversation 
between them when libelant informed Bascom that the boat was 
sunk and he had tried unsuccessfully to raise her, but they do 
agree that the latter said the company was not liable and would 
not pay the loss. 

Libelant contends that because of denial of liability on the part 
of the company it was not incumbent upon the assured to give 
the notice required by the clause above quoted. But the case upon 
which he mainly relies (Knickerbocker Life Ins. Co. vs. Pendle- 
ton, 112 U. S. 696, 5 Sup. Ct. 314, 28 L. Ed. 866) held merely 
that denial of liability waives the giving of the formal proof of 
loss which the policy provided for. The court approved of a 
charge of the trial judge, which instructed the jury :-— 

“As to the proof of loss not being filed, it is conceded notice 
of the death was given. If, when that was done, the agents 
of the company repudiated all liability and informed the parties 
that the policy had lapsed, then no proof of loss was required 
by them, and the failure to file it cannot alter the case.” 

Other cases cited on the brief are to the same effect. In 
Knickerbocker Life Ins. Co. vs. Schneider, 131 U. S. Append. 
clxxii, 25 L. Ed. 694, the pleadings were found to raise no direct 
issue upon the fact of notice and proof. But the clause now under 
consideration does not deal with the proof of loss. Elsewhere 
in the policy it is provided that losses shall be payable 60 days 
after proofs of loss or damage shall be presented to the office of 
the company. The clause above quoted requires prompt notice 
of any disaster to be given to the assurers, presumably that they 
may have an opportunity promptly to investigate or to render 
assistance. It is plainly expressed in unambiguous language, is 
part of the contract which both sides expressly agreed to, and 
may not be construed so as to eliminate it upon any speculation 
as to whether the assurers might have been able to accomplish 
anything if prompt notice had been given to them. 

“Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy, embodying the agree- 
ment of the parties. If the insured cannot bring himself within 
the conditions of the policy, he is not entitled to recover for the 
loss. It is immaterial to consider the reasons for the conditions 
or provisions on which the contract is made to terminate, or 
any other provision of the policy which has been accepted and 
agreed upon. It is enough that the parties have made certain 
terms, conditions on which the contract shall continue or term- 
inate. The courts may not make a contract for the -parties. 
Their function and duty consists simply in enforcing and carrying 
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out the one actually made.” Imperial Ins. Co. vs. Coos County, 
151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231. 

The only remaining question is whether the notice was given 
promptly; that is, within a reasonable time and with due dili- 
gence under all the circumstances of the case. When libelant 
was advised by Pashby that his boat was leaking and could not 
be kept afloat and, a few days later, that she had actually sunk, 
he was at Whitehall where respondent’s agent was located. 
When he saw with his own eyes that she was sunk in the ice, 
he was near Burlington. A notice given to the agent in White- 
hall three weeks later can hardly be called “prompt.” There is 
no force in the suggestion that he waited in order to find out 
how great the loss would probably be before sending word to 
Bascom. The clause is not confined to definitely ascertained loss ; 
it requires that “in case of any loss or misfortune” prompt notice 
shall be given “of the disaster.” Certainly her sinking where she 
did at that season of the year was a “misfortune” and a “disaster” 
the moment it occurred, and the contract expressly stipulated 
that of such the assured should be promptly notified. There are 
cases where the circumstances were such as to induce a liberal 
construction of the word “prompt” or its equivalent; but we 
find no such circumstances in this case and are referred to no 
authority which sustains libelant’s contention. Referring to those 
cited on the brief, in Solomon vs. Continental Fire Insurance 
Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. 
Rep. 707, the plaintiff was an assignee of the parties originally 
insured and obtained neither the policy nor any information 
that notice of loss was required by its provisions until about 
fifty days after the fire. The defendant was apprised of the de- 
struction of the building and its contents upon the morning of 
the fire through a printed notice left with it by the committee 
of the fire patrol. This notice disclosed that the entire building 
was destroyed. The first intimation Bascom received that the 
boat had met with misfortune was when he had his interview 
with Whalen three weeks or more after the disaster. Cox vs. 
Vermont Central R. R. Co., 170 Mass. 129, 49 N. E. 97, was 
an action against a common carrier, which had to show that its 
requirements as to notice was a just and reasonable one. Heil- 
brunn vs. Germania Ins. Co. (First Dept.; October, 1910) 140 
App. Div. 557, 125 N. Y. Supp. 374, the action was by an assignee 
of a mortgagee, and the policy expressly provided that it should 
not be invalidated by any neglect of the mortgagor. In Bennett 
vs. Lycoming Co. Mutual Ins. Co., 67 N. Y. 274, notice was given 
to an agent of the insurer a day or so after the fire. Paltrovitch 
vs. P. Ins. Co., 143 N. Y. 73, 37 N. E. 639, 25 L. R. A. 198, 
deals with proof of loss, where the technical point was raised 
that they were not taken before a notary who lived nearest to 
the premises. In Fisher vs. Crescent Ins. Co. (C. C.) 33 Fed. 
544, notice was given to local agents the morning after the fire. 
In Cashau vs. N. W. National Ins. Co., 5 Biss. 476, Fed. Cas. 

t—Vol. XL.—81. 
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No. 2,499, proofs of loss were accepted without objection which 
was held to be a waiver. 
We conclude that libelant has failed to show compliance with 
an essential condition of the contract and cannot recover thereon. 
The decree is reversed, with costs, and cause remanded, with 
instructions to dismiss the libel, with costs. 


UNITED STATES DISTRICT COURT. 


E. D. PENNSYLVANIA. 





PENINSULAR & O. S. S. CO. 
US. 
ATLANTIC MUT. INS. CO. (No. 8.)* 


MARINE INSURANCE—OPEN POLICY—PROOF OF VALUE. 

A policy of insurance on a ship, although limited to the single risk of 
fire, in which the valuation clause in the form used is not filled 
out, is an open or unvalued marine policy under which in case of 
loss the value of the vessel is a matter of proof, the value to be taken 
as of the time of the commencement of the risk. 


(For other cases, see Insurance, Cent. Dig. § 1239; Dec. Dig. § 474.) 


MARINE INSURANCE—EXTENT OF LIABILITY OF INSURER. 


Under a policy of marine insurance on a vessel, whether a valued or open 
policy, where the value of the vessel exceeds the amount of the 
insurance, the owner is deemed a co-insurer as to such uninsured 
part, and the underwriter is only liable for such proportion of 
the ae as the amount of the insurance bears to the value of the 
vessel. 


(For other cases, see Insurance, Cent. Dig. § 1242; Dec. Dig. § 476.) 


MARINE INSURANCE—EXTENT OF LIABILITY OF INSURER— 
AMERICAN CLAUSE. 


The extent of the liability of a marine insurer under a policy containing 
the American clause that, “in case of any insurance upon the said 
premises subsequent in day of date to this policy, the said * * 
company shall nevertheless be answerable for the full extent of 
the sum by them subscribed hereto without right to claim contribution 
from such subsequent assurers. * * * ” cannot be enlarged or 
affected by the contracts of subsequent insurers, but is the same 
whether or not any subsequent insurance is written. 


(For oer cases, see Insurance, Cent. Dig. §§ 1244, 1245; Dec. Dig. § 


PAYMENT—MODE—AS BETWEEN CO-INSURERS. 


Where liability for a portion of a loss on a vessel was in dispute 
between successive insurers, a contract between the company issuing 
the first policy, which admitted its liability for and paid a 1 part of of 


* Decision rendered, Jan. 4, 1911. On rehearing, Feb. 4, 1911. “185 Fed. 
Rep. 172. 
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the loss, and the owner, by which the company lent the owner the 
sum in dispute, to be repaid in case it was recovered from the other 
insurers, is valid, and does not amount to a voluntary payment of 
the remainder of the loss which prevents a recovery by the owner 
from the other insurers. 


(For other cases, see Insurance, Cent. Dig. § 1495; Dec. Dig. § 599.) 


“OPEN POLICY’—“‘UNVALUED POLICY.” 

An open or unvalued policy is one in which the value of the interest at 
risk is not fixed in the policy, but is estimated by a certain standard, 
and in case of loss made out by proof. 

(For other cases, see Insurance, Dec. Dig. § 171.) 


(For other definitions, see Words and Phrases, vol. 6, pp. 4987, 4988.) 


“INSURABLE VALUE.” ee 

The insurable value of a ship in an open policy is what she is worth 
to her owner at the port where the voyage commences, including 
stores. 


(For other cases, see Insurance, Dec. Dig. § 474.) 


In Admiralty. Action by the Peninsular & Occidental Steam- 
ship Company against the Atlantic Mutual Insurance Company. 
Decree for libelant. 


Francis S. Laws, for Libelant. 
THEODORE M. Ertinc, for Respondent. 


J. B. Mc Puerson, D. J. 

On May 11, 1902, the steamship Florida, then owned by the 
libelant, was injured by fire while upon a voyage from Phila- 
delphia to Port Tampa. The loss was afterwards adjusted at 
$9,660, and this amount is agreed to be correct. In the present 
action the libelant seeks to recover part of the loss from the 
Atlantic Mutual Insurance Company; and the defense is made, 
either that the company is not liable at all, or, in any event, 
is only liable for less than is claimed. Both defenses depend 
mainly upon the effect of a prior policy issued by the Federal 
Insurance Company, and this must therefore be construed. 

A preliminary word should be said upon a question of evidence. 
The Federal policy was not produced, and the copy that was 
offered is objected to on the ground that the loss of the original 
is not sufficiently accounted for, and also because the correctness 
of the copy does not sufficiently appear. Without discussing the 
evidence upon these points, I think it enough to say that I have 
considered it carefully, and do not regard the objections as well 
taken. A proper and adequate search, but without result, was 
made for the original, and the correctness of the copy seems to 
be clearly established. 

What kind of policy then did the Federal Company issue? 
In the respondent’s opinion it was an ordinary fire policy, but 
this contention cannot be sustained. In all essentials it was iden- 
tical with the respondent’s policy, and this is undoubtedly a con- 
tract of marine insurance. The Federal policy was limited, 
as such insurance is often limited, to the single risk of fire. 
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The amount insured was $40,000, but, contrary to the usual 
custom the value of the vessel was not stated. There was 
a valuation clause, but the blank for the amount was not filled 
in:— . 
“The said vessel, tackle, etc., hereby insured are valued at 
without any further account to be given by the assured 
to the assurers or any of them for the same.” 

Why the valuation was omitted does not appear in the evi- 
dence, and conjecture is not permissible. A subsequent clause 
provides :— 

“That in case a total loss shall be claimed for or on account 
of any damage or charge to the said vessel, the only basis of 
ascertaining her value shall be her valuation in this policy; 
and, if not valued herein, then her actual value at the time 
of the inception of this risk at the port to which she then 
belonged.” 

Although this clause is not now in point, since it does not 
profess to govern the adjustment of a partial loss, I quote it 
because a similar provision is implied by the rules of law relating 
to marine policies. Under these rules the contract was an open or 
unvalued policy. 

“An open policy is one in which the value of the interest at 
risk”—in this case the ship—‘is not fixed in the policy, but 
is estimated by a certain standard, and in case of loss is made 
out by proof.” 1 Arnould, Marine Insurance (7th Ed.) § 362. 

“With regard to the ship, her insurable value in an open policy 
is what she is worth to her owner at the port where the voyage 
commences, including stores,” etc. Id. § 365. 

“An open or unvalued policy is one in which the value of the 
subject-matter is not fixed by the policy.” 26 Cyc. 573, § e II. 

“Where the policy is not valued, the basis upon which the 
underwriters are to pay is left open, and the real value must be 
proved by the insured in each case. In ascertaining the value of 
a ship under an open policy the value is to be taken as of the 
commencement of the risk.” Id. 675, § b I. See, also, 19 Am. 
& Eng. Ency. (2d Ed.) 1046, XII, 1, b. 

As required by these rules, the libelant offered testimony to 
prove the value of the Florida at the beginning of the risk, and I 
find as a fact that such value has been satisfactorily ascertained 
to be $75,000. If, therefore, there had been no other policy upon 
the vessel than the policy of the Federal Company, that company 
would certainly have been liable for only 40/75 of the loss. This 
is the well-established rule in marine insurance. 

“It is a general rule peculiar to contracts of marine insurance 
that, where the value of the insured’s interest in the property 
insured exceeds the amount of the insurance, the insured is 
deemed a co-insurer as to such uninsured part, and the under- 
writer is only liable for such proportion of the loss as the 
amount of the insurance bears to the value of the insured’s 
interest.” 26 Cyc. 672 (f), and many cases stated in the notes. 
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See, also, 19 Am. & Eng. Ency. (2d Ed.) 1061, 5a; Richards, 
Insurance (3d Ed.) § 50; Western Assur. Co. vs. Transporta- 
tion Co., 68 Fed. 923, 16 C. C. A. 65. 

Has the Federal Company’s liability been increased by the 
fact that several other policies upon the vessel were afterwards 
taken out? The dates and amounts are as follows: The Federal 
policy was issued in July, 1901, and on May 2 and 6, 1902, the 
Atlantic Mutual issued two marine policies aggregating $30,000, 
covering inter alia loss by fire. On May 6th the St. Paul In- 
surance Company issued a similar policy of $2,500; the tna 
Insurance Company, a policy of $5,000; the British-American, 
a policy of $7,500; and the Insurance Company of North Amer- 
ica, a policy of $5,000. These were all valued policies, and, ex- 
cept that they covered maritime risks generally, including the 
risk of fire during a voyage, their provisions are identical with 
the policy issued by the Federal Company, with the further ex- 
ception that in all these the value of the vessel is fixed at $50,000. 
Each of these policies contains also the prior insurance clause as 
follows :— 

“* * * It is hereby further agreed that if the said assured 
shall have made any other assurance upon the premises aforesaid, 
prior in day of date to this policy, then the said insurance 
company shall be answerable only for so much as the amount of 
such prior assurance may be deficient towards fully covering the 
premises hereby assured; and the said insurance com- 
pany shall return the premium upon so much of the sum by them 
assured as they shall be, by such prior assurance, exonerated 
from.” 

Manifestly, taking all the policies together, the Federal Com- 
pany is primarily liable, and whatever this liability is must first 
be exhausted before the later underwriters can be called upon to 
pay. At this point the first defense is encountered, namely, that 
the subsequent underwriters are not liable at all. This defense 
rests partly upon the position that the Federal policy is ordinary 
fire insurance in the sum of $40,000, and must therefore bear the 
whole loss—a contention that must fail as soon as the policy is 
ascertained to be a contract of marine insurance—and partly on 
the following additional clause of the Federal policy :— 

“And in case of any insurance upon the said premises subse- 
quent in day of date to this policy, the said Federal Insurance Co. 
shall nevertheless be answerable for the full extent of the sum 
by them subscribed hereto without right to claim contribution 
from such subsequent assurers, and shall accordingly be entitled 
to retain the premium by them received in the same manner as 
if no such subsequent assurance had been made.” 

I am unable to agree with the respondent’s argument concern- 
ing the effect of this clause. In my opinion it means simply that 
the full liability of the Federal Company shall first be exhausted 
before subsequent underwriters may be called upon, and is not 
intended to decide the question how large that company’s liabil- 
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ity shall be. It would I think be an unusual construction that 
would enable the insured and the subsequent underwriters to in- 
crease the liability of the Federal Company by making agree- 
ments to which the Federal Company was not a party and with 
which it had no concern. For example, if there had been no 
subsequent insurance, the liability of the Federal Company would 
certainly be only 40/75 of $9,660. But, because subsequent 
insurance does exist, the Federal Company’s liability is said to be 
automatically increased to 75/75 of the loss, although its contract 
with the insured is limited by the law of marine insurance to the 
smaller fraction. If the Federal Company’s policy had expressly 
valued the ship at $75,000, the subsequent insurers would have 
had plain notice that their own contracts would apply to the part 
that was left uninsured; and the fact that the policy did not 
expressly value the ship only varied the notice far enough to de- 
clare that the precise fraction for which the Federal Company 
was liable could only be definitely fixed after the value of the 
vessel should be authoritatively ascertained. None of the cases 
cited by the respondent sustains the contention that the Federal 
policy must bear the whole loss. They hold that the prior in- 
surance clause limits the risk that is accepted by the subsequent 
underwriter, and about this there can be no dispute; but they do 
not decide the present controversy. Whatever risk is not covered 
by the first policy is covered by those that are later; but where 
the first policy is unvalued, or open, the precise amount covered 
by the later policies is necessarily left for future determination. 
In Ryder vs. Insurance Co., 98 Mass. 185, the history of the Amer- 
ican clause is given by Justice Gray, then on the Supreme Judi- 
cial Court of Massachusetts. See, also, Gross vs. N. Y., etc., 
Co. (D. C.) 107 Fed. 519; Peters vs. Ins. Co., 5 Serg. & R. ( Pa.) 
473; Macy vs. Ins. Co., 9 Mete. (Mass.) 360, 361; Seamans vs. 
Loring, Fed. Cas. No. 12583, p. 925; McAllister vs. Hoadley 
(D. C.) 76 Fed. 1000; 26 Cyc. 601, § 8 et sep. I have nowhere 
been able to find any decision to the effect that the extent of the 
first insurer’s liability can be affected by the subsequent policies. 
The liability of any insurer, whether prior or subsequent, must 
depend upon his own contract with the insured, and the action or 
agreement of a third party cannot vary it. Ins. Co. vs. Griswold, 
14 Wend. (N. Y.) 399, and especially the following language of 
Chancellor Walworth on pages 482 and 483 :— 

“Tf the object of the American clause was to restore this ancient 
rule of apportionment between the underwriters in successive 
policies as it originally existed in the mercantile law of England 
as well as the rest of Europe, it was hardly possible to do it 
in more appropriate and explicit language than is used in the 
last paragraph of this clause. That language is that in case of an 
insurance subsequent in date to the first policy the underwriters 
in the first policy ‘shall, nevertheless, be answerable for the full 
extent of the sum by them subscribed, without right to claim con- 
tribution from such subsequent assurers, and shall, accordingly, 
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be entitled to retain the premium by them received, in the same 
manner as if no such subsequent assurance had been made’; that 
is, that they are to have no right to claim a contribution from the 
subsequent assurers, and are to be answerable to the assured in the 
same manner as if the subsequent insurance had not been made, 
as well as to retain the premium in the same manner. It appears 
to be impossible, therefore, under this policy, that the circumstance 
of there being subsequent policies underwritten by others could 
make any difference as to the apportionment of the loss as between 
the underwriter in the first policy and the assured, or those who 
represented the insurable interest in the goods on board at the 
time of the loss, not covered by that policy.” 

The liability of the Federal Company being thus limited to 
40/75 of the loss, or $5,152, it follows that the subsequent policies 
covered the remaining 35/75, or $4,508. This amount is to be 
apportioned among them; but, as these policies are all valued and 
the same amount ($50,000) is fixed in each, the apportionment 
among themselves is to be adjusted upon that basis. The Atlantic 
Company is therefore liable for three-fifths ; the St. Paul for one- 
twentieth; the A*tna for one-tenth; the British-American for 
three-twentieths ; and the Insurance Company of North America 
for one-tenth, or $2,704.80, $225.40, $450.80, $676.20, and $450.- 
80, respectively. 

A further defense remains to be considered. After the loss 
was adjusted the Federal Company conceded its liability for $5,- 
152, and paid that sum to the libelant. It denied liability for the 
remainder; but, as the subsequent underwriters took the same 
position and as litigation was obviously necessary before the ques- 
tion could be determined, the following arrangement was made 
between the Federal Company and the libelant. The company lent 
the libelant the remainder of the sum at which the loss had been 
adjusted upon an agreement evidenced by the following receipt :— 

“Received of Chubb & Son 4460 86.100 dollars, as a loan 
without interest and repayable only to the extent of any net re- 
covery we may receive as the result of the suits brought by the 
Peninsular & Occidental Steamship Company against the Insur- 
ance Company of North America, the St. Paul Fire and Marine 
Insurance Company, the A‘tna Insurance Company, the British- 
American Assurance Company and the Atlantic Mutual Insurance 
Company, to recover the loss on steamer ‘Florida’ due to fire on 
or about May 11th, 1902.” 

It is argued that this transaction was a voluntary payment of 
the remainder of the loss which prevents recovery in the present 
action ; and Deming vs. Merchants’, etc., Co., 90 Tenn. 331, 17 S. 
W. 80, 13 L. R. A. 518, et seq., is cited to support this proposi- 
tion. As I read that case, it does not so decide. There a loan in 
form was made and was held to be in reality a voluntary payment, 
but the ruling is expressly put upon the ground that the insurance 
company making the payment had conceded that the whole loss 
was covered by its own policy, and that the company was liable 
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therefor. It was therefore bound to pay the whole, and the court 
held that, having actually paid, it could not avoid the effect of 
payment merely by calling it a loan. But the Federal Company 
made no such admission in the present case. On the contrary, 
it denied liability except for 40/75 of the loss, although it was 
willing to advance the remainder to the insured upon a contract 
that the money was to be repaid if and when the insured should 
recover against the subsequent underwriters. I do not see why 
such an agreement should be construed to mean what the parties 
never intended. It was not, and was not meant to be, a payment. 
The Federal Company and the subsequent underwriters were the 
real parties to the dispute. Evidently one or the other must make 
good the unpaid part of the libelant’s loss, but they could not 
agree upon whom the liability must fall. In that situation the 
Federal Company said in effect to the libelant: “Pending the 
settlement of this dispute, we are willing to lend you the money in 
controversy if you will agree to pay it back in case the court gives 
you a decree against the subsequent insurers. If you fail in the 
suit, your failure will mean that we were wrong in our view of the 
law, and ought to have paid you in full at the first. In that event 
the money in effect will be adjudged to be yours, and it need not 
then be repaid.” Such a transaction seems to me fair and unob- 
jectionable. The insured gets the immediate use of the money 
which he must ultimately recover from one or the other disputant, 
and the quarrel is fought out between the real parties in interest. 
The subsequent insurers lose no right, for, if they are liable at all, 
they are liable because they made binding contracts directly with 
the libelant, and it can make no difference to them what becomes 
of the money which their contracts oblige them to pay. 

Decrees may be entered in the respective suits, with interest and 
costs. 


Upon Rehearing. 


This rehearing was granted in order that Leary vs. Murray 
(3d Circuit) 178 Fed. 209, 101 C. C. A. 529, might be considered 
—a case that was not cited upon the first argument. I have ex- 
amined carefully the opinion of the Court of Appeals, but I do 
not understand it to decide the pending questions, as perhaps the 
following statement of the rather complicated facts may show: 
The launch White Seal was insured in three companies on differ- 
ent dates—in the Home Company on July 20, 1903, for $1,500; in 
the China Company on June 11, 1904, for $3,000; and on June 
16, 1904, in the United States Lloyds for $1,500. In each policy 
the vessel was valued at $6,000, so that the value was exactly 
covered, and there was no double insurance. The vessel was in- 
jured by stranding, and the loss, $4,050, was apportioned among 
the underwriters without dispute. But a claim for salvage was 
still in litigation, and a guaranty company had become surety on 
the bond given by the owners to release the vessel. To secure the 
company, the owners assigned the policies as collateral, and after 
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the salvor had recovered a decree amounting with costs to about 
$1,200 and the company had paid the money, the underwriters 
were called upon to reimburse the company. It appeared, how- 
ever, that by an arrangement between the underwriters and the 
company the policies had been replaced by bonds of $300, $600, 
and $300, respectively, conditioned to protect the company against 
the salvage claim. The Home Company and the Lloyds paid 
what they owed, but the China Company had meanwhile become 
insolvent and its bond was apparently uncollectible. Thereupon 
the guaranty company—to whose use the salvage decree had been 
marked—issued execution thereon and attached the launch, in 
order to recover so much of the decree as remained unpaid. The 
execution was resisted by the owners on the ground inter alia 
that by taking the bonds in place of the policies the company had 
diminished and limited the underwriters’ liability to the prejudice 
of the owners; or, to state the contention in figures, the owners 
insisted that because the Home policy was first in date it was 
chargeable with the full sum of $1,500, and, as only $1,006.25 had 
been paid, $493.75 was still due thereon. But, as the guaranty 
company had given up this liability for a bond of $300 only, the 
owners claimed to be injured by the substitution. This conten- 
tion was based upon the American clause, which was in all the 
policies, but the court held that it did not apply because there was 
no double insurance, and that the underwriters were liable in the 
proportions of one-quarter and one-half, respectively. It was also 
held (for other reasons not now important) that the guaranty 
company had not in fact diminished its security by taking the 
bonds, so that both questions were decided against the owners. 

I can discover nothing in the court’s discussion of the subject 
that affects the present controversy. On the contrary, it seems 
clear to me that no such question could have been in mind. The 
policies then under consideration were all valued policies, and their 
aggregate was exactly equal to the value of the vessel, so 
that no open policy was involved and there was no double insur- 
ance. The questions now in dispute could not have been decided, 
for they were not presented, and I see no indication that the 
Court of Appeals considered them, or intended to refer to them 
at all. 

I find no reason for modifying the opinion filed on January 4th. 
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UNITED STATES DISTRICT COURT. 
W. D. WasHINGTON N. D. 


PACIFIC CREOSOTING CO. 
Us. 
THAMES & MERSEY MARINE INS. CO., Limitep. (No. 4354.) * 


MARINE INSURANCE—“FREE FROM PARTICULAR AVERAGE” 
—‘“PARTICULAR AVERAGE.” 

A clause in a marine policy, “Warranted free from particular average, 
unless the vessel or craft or the interest insured be stranded, 
sunk, or on fire,” means that the insurer does not assume liability 
for a partial loss, in the absence of occurrence of the casualties 
specified. 

(For a cases, see Insurance, Cent. Dig. §§ 1230-1238; Dec. Dig. 
§ 478. 

(For other definitions, see Words and Phrases, vol. 6, p. 5186.) 


MARINE INSURANCE—PARTICULAR AVERAGE CLAUSE—‘ON 
FIRE”—‘BURNT.” 

A marine policy contained a clause, “Warranted free from particular 
average unless the vessel or craft or the interest insured be stranded, 
sunk, or on fire.” The libel alleged that on November 18th, while the 
ship was lying in port and before discharge, a fire broke out in 
the after ’tween-decks of the ship and burned the bulkhead forward 
of the lazarette, the door thereof, and a considerable portion of 
dunnage and other parts of the ship. An exhibit, quoting from the 
ship’s protest, recited that the master, on the alarm being given, 
went below through the lazarette and saw the reflection of the 
fire over the top of the bulkhead between the after ’tween-decks 
and the lazarette, which were then full of cargo, and that after 
considerable trouble the fire was extinguished, with considerable 
damage Held, that the words “on fire,” as used in the particular 
average clause, were not synonymous with the word “burnt,” con- 
tained in former policies, but were indicative of a happening whereby 
the ship was endangered by actual fire burning some part of it, 
necessitating extraordinary efforts to prevent serious damage, and 
that under such definition the libel was not subject to exception 
as stating a loss from which the insurer was exempted by the 
particular average clause as matter of law. 

(For oss cases, see Insurance, Cent. Dig. §§ 1230-1238; Dec. Dig. 
§ 4 


In admiralty. Libel in personam by the Pacific Creosoting 
Company against the Thames & Mersey Marine Insurance Com- 
pany, Limited. On exceptions to the libel. Overruled. 


Boc.e, Merritt & Boce, for Libelant. 
Brapy & RuMMENS, for Claimant. 


* Decision rendered, Jan. 16, 1911. 184 Fed. Rep. 947. 
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HANForp, D. J. 

This suit is founded on a marine policy insuring a cargo of iron 
drums containing creosote oil shipped from London, England, to 
Eagle Harbor, in Puget Sound, by the British ship Sardhana. In 
storms encountered during the voyage the cargo was battered and 
damaged, and after the arrival at her port of discharge a gale of 
wind caused a barge used for lightering the cargo from the ship to 
land, having a load of 272 drums, to be capsized, and by that 
casualty four drums were lost and a large salvage expense was 
incurred. The losses from the causes indicated amount in the ag- 
gregate to more than 20 per cent of the total value of the cargo, 
and by a marine survey and report of average adjusters the 
respondent’s liability was fixed at $1,197.20, which is the amount 
of insurance on that part of the cargo lost, added to expenses 
incurred under the sue and labor clause of the policy. 

The respondent claims exemption from liability on a condition 
of the contract known in the insurance business as the “F. P. A. 
clause,” which reads as follows :— 

“Warranted free from particular average, unless the vessel or 
craft or the interest insured be stranded, sunk, or on fire. * * *” 

In marine insurance law the phrase “Waranted free from 
particular average” means that the insurer does not assume 
liability for a partial loss, and the controverted question in this 
case is whether the conditional liability in this case became ab- 
solute by reason of a fire in the ship after her arrival at her port 
of discharge. In the libel it is averred that :— 

“* * * On November 18th, while lying in said port of 
Eagle Harbor, and before discharging said cargo, a fire broke 
out in the after ’tween-decks of said ship, and burned the bulk- 
head forward of the lazarette, the door thereof, and a consider- 
able portion of dunnage and other parts of said ship. * * *” 

And in an exhibit attached to the libel there is quoted from the 
ship’s protest a statement concerning the fire as follows :— 

“November 18th. Stevedores continued to discharge the cargo 
and at 5 p. m. finished for the day. 291 further drums were 
discharged. About 9:30 p. m. smoke was discovered issuing 
from the after hatch, by one of the crew, who immediately noti- 
fied the master and then gave the alarm. This alarm was re- 
sponded to by the crews of the ship Jupiter, the S. S. Hornelen, 
and the employees of the Pacific Creosoting Company, who 
brought with them several chemical fire extinguishers. The 
master went below through the lazarette and saw the reflection of 
the fire over the top of the bulkhead between the after ’tween- 
decks and the lazarette. The after ’tween-decks were still full 
of cargo. After considerable trouble the fire was extinguished, 
and it was then discovered that the aforesaid bulkhead, together 
with the door thereof (the bulkhead was built in the vessel), and 
the dunnage in the after ’tween-decks, were burned, and some of 
the ship’s stores in the lazarette were damaged by water and 
chemicals. The origin of the fire was not discovered.” 
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In their argument in support of exceptions to the libel, proc- 
tors for the respondent urge that the libelant’s claim is based 
upon a bare technicality. If so, the claim is nevertheless the 
assertion of a substantial and legal right. By the contract in- 
surance was paid for and written, the “F. P. A. clause” makes 
an exception to the liability of the insured and is to be construed 
strictly. 19 Am. & Eng. Enc. of Law (2d Ed.) 1065; Canton 
Insurance Office vs. Woodside, 90 Fed. 301, 33 C. C. A. 63. 

The proctors on both sides of the case have informed the 
court that after diligent search they have been unable to find any 
adjudicated case, English or American, giving an interpretation 
of the “F. P. A. clause,” since the words “on fire” came into use 
as a substitute for the word “burnt” in the forms of policy used 
previous to the decision in the Glenlivet Case, 7 Aspinwall, Mar. 
Cases (N. S.) 342, 395; 19 Am. & Eng. Enc. of Law (2d Ed.) 
1070. The words “on fire” are not synonymous with the word 
“burnt,” and the change of phraseology, manifestly, was not 
made without a purpose. Having no precedent to follow, this 
case must be decided according to reason and good sense. 

The words “on fire,” in connection with a ship, do not com- 
prehend necessarily, every fire that may be on board of the ship, 
nor do they have the same meaning as “consumed by fire” or 
“destroyed by burning.” They are indicative of a happening 
whereby the ship is endangered by actual fire burning some part 
of it, and necessitating extraordinary efforts to prevent serious 
damage. A bulkhead between-decks is part of a ship, as an inner 
partition wall is part of a house. A fire in that part of a ship 
would justify an alarm, and, if not promptly subdued, would 
certainly be destructive, and such a happening would be truth- 
fully described by saying that the ship was “on fire.” 

It is the opinion of the court that the libel tenders an issue as 
to whether the ship was in fact on fire within the meaning of the 
clause of the policy relied upon to exempt the respondent from 
liability. Therefore the exceptions must be overruled. 





Marine.] Harrison vs. Birrell. 


SUPREME COURT OF OREGON. 


HARRISON 
US. 


BIRRELL.* 


PAYMENT OF PREMIUMS BY INSURANCE AGENT. 


When an insurance company looks to its agent for the premiums on 
insurance written by him, the agent is the owner of the debt arising 
by his extending credit for the premiums, so that on payment thereof 
he is subrogated to all rights of his principal in the premiums, 
entitling him to sue therefor, and no assignment thereof is necessary 
to enable him to recover; but, if an agent has no right by subrogation 
or assignment, he is not entitled to bring the action. 


(For other cases, see Insurance, Dec. Dig. § 188; Subrogation, Dec. Dig. 
23.) 


MARINE INSURANCE—BROKERS—PREMIUMS—CUSTOM. 


A broker who procures insurance is not liable for a premium on a policy 
procured by him for another, unless he acts under a del credere 
commission, and this rule applies to marine insurance, unless abrogated 
by usage. 


(For other cases, see Insurance, Cent. Dig. § 392; Dec. Dig. § 182.) 


Appeal from Circuit Court, Multnomah County; John B. 
Cleland, Judge. 

Action by M. C. Harrison against A. H. Birrell. Judgment for 
defendant, and plaintiff appeals. Reversed and remanded. 

This is an action upon two accounts stated for premiums on 
marine insurance, written by plaintiff at the instance and request 
of defendant. 

Plaintiff alleges in effect that on September 15, 1906, he en- 
tered into a contract with defendant, whereby it was agreed that 
on all premiums for insurance written by him in the St. Paul 
Fire & Marine Insurance Company, at the instance and request 
of defendant, and for parties introduced by defendant to him, 
defendant was to receive a commission of 10 per cent, in consid- 
eration of which defendant agreed to pay the premiums on all 
marine insurance so written. Thereupon an account was opened 
by plaintiff, and on June 29, 1907, rendered to defendant with 
reference to insurance written during that month, when it was 
agreed there was due plaintiff $531.52, of which on July 31, 1907, 
defendant paid $289.35, and the account became stated. The 
second cause of action is based upon an account stated on or 
about July 31, 1907, for marine insurance written during that 
month, amounting to $370.35, no part of which has been paid. 

Defendant, by his separate answers, denies the allegations of 
the complaint, “except as hereinafter expressly alleged,” and for 


* Decision rendered, April 19, 1911. 115 Pac. Rep. 141. 
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furtherand separate answer avers in substance that plaintiff isnot, 
but that the St. Paul Fire & Marine Insurance Company, a corpo- 
ration, is, the real party in interest. For a second further and 
separate answer to the first cause of action defendant alleges that 
plaintiff, at the times mentioned in the complaint, was doing 
business at Portland, Or., for and in behalf of M. C. Harrison & 
Co., a foreign corporation, as its president, and that said corpo- 
ration has not complied with the laws of the state of Oregon by 
filing with the Secretary of State a declaration, has not paid the 
filing fee nor any annual license fee for the year 1907, as required 
by law, and that in order to evade the payments of these fees this 
action was begun in the name of M. C. Harrison. 

Plaintiff interposed a motion to strike the second affirmative 
answers and certain paragraphs of the first affirmative answers 
as frivolous, irrelevant, and redundant. This being denied, 
plaintiff replied, denying the material allegations thereof. 

Upon trial of the cause by the court without a jury, plaintiff 
introduced evidence, tending to show that he, doing business 
under the name of M. C. Harrison & Co., is the general agent in 
Portland, Seattle, and San Francisco for the St. Paul Fire & 
Marine Insurance Co.; that in the year 1906 an arrangement was 
entered into for the interchange of insurance business between him 
and defendant, Birrell,an insurance broker doing business in Port- 
land, in which he agreed to pay commissions on all marine in- 
surance premiums which defendant should bring into his office; 
that thereafter defendant ordered different policies of marine in- 
surance to be written by him in the St. Paul Fire & Marine In- 
surance Company, and an account was opened by him, in which 
defendant was charged with the premiums and credited with the 
commissions thereon. All the transactions were entered in de- 
fendant’s books also, in an account entitled “Miscellaneous In- 
surance Accounts,” which showed that he in no instance paid 
plaintiff for premiums until after he collected same from the 
insured. The following statement, sent by Harrison, the plain- 
tiff, to Birrell, the defendant, was by the latter honored and 
paid :— 

Portland, Ore., Sept. 15, 1906. 

A. H. Birrell, 

a/c L. B. French, 
To M. C. Harrison & Co., 
Marine Insurance Brokers and Average Ad- 
justers. 
Pol. 2527, S. “Azbec,” 9/25. 

To Marine Insurance on One Crate Pictures to L. A., 
$1,000 at %2 % 

Bkge., 10%.... 


Paid, Sept. 17, 1906. 
M. C. Harrison & Co., per J. W. M. 
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Afterward at the instance and request of defendant, other in- 
surance was written, and on and between October 31, 1906, and 
July 31, 1907, several monthly statements were rendered, four 
being in the name of the St. Paul Fire & Marine Insurance Com- 
pany, with the words “M. C. Harrison & Co., General Agents,” 
stamped on the face thereof, all of which were honored by de- 
fendant, except that of June 29, 1907, for $531.52, upon which 
payment of $289.35 was made, and the statement of July 31, 1907, 
for $370.35, no part of which was paid. The total amount 
of the different payments to plaintiff was $1,052.23. All 
the business was sent in by defendant, at whose request it 
had been written, except in one or two instances, when it had 
been written for one of his clients and reported to him. To no 
item in these accounts was objection made until some time be- 
tween the 25th and 30th of November, 1907, at which time de- 
fendant objected to the July statement; but in no way did he 
question the June statement until January of the following 
year. 

Plaintiff also produced evidence, showing it to be a general 
custom in marine insurance business on the Pacific Coast, and 
particularly in Portland, for the underwriter of such insurance 
to look to the broker, bringing the business into the office, for the 
payment of premiums on business so introduced. This custom 
was well understood, and under such custom, in case the business 
was introduced by a broker, it would be regarded as discourteous 
for the underwriter to interview the owner of the cargo or ship 
upon which the insurance was written, except with the consent of 
the broker. The St. Paul Fire & Marine Insurance Company 
looked to its agents for payment of premiums, and the agents 
were obligated to make such payments, whether or not the pre- 
miums were collected. The premiums earned on business noted 
in the statements rendered to defendant were, in fact, all paid by 
plaintiff to the St. Paul Fire & Marine Insurance Company, 
which company, by reason thereof, asserts no claim against the 
defendant. 

At the conclusion of plaintiff’s evidence defendant moved to 
strike out all the testimony on the subject of custom, and for 
judgment of nonsuit, which motions were allowed by the court, 
and exceptions taken by plaintiff. 

From a judgment in favor of defendant for costs, plaintiff 
appeals. 


Watiace McCamant (Snow & McCamant, on the brief), for 
Appellant. 

A. F. FLeceL (Flegel & Reynolds and Charles H. Carey, on 
the brief), for Respondent. 


BEAN, J. (after stating the facts as above). 
From an examination of the answer it appears defendant 
denies the allegations of the complaint, “except as hereinafter 
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expressly alleged,” thereafter alleging, as to each cause of action, 
that all insurance written by plaintiff in the St. Paul Fire & 
Marine Insurance Company for defendant, or at his instance 
and request, during June and July, 1907, was written by plaintiff 
as president of M. C. Harrison & Co., for and in behalf of said 
insurance company, and all promises or obligations, if any, to 
pay premiums, and all dealings, were with the St. Paul Fire & 
Marine Insurance Company. The transactions set forth in 
the complaint, as to defendant’s part therein, are not denied, 
but are claimed to have been had with another, and not with the 
plaintiff. 

(1) For the purpose of qualifying the denials and explaining 
the transactions, we think it proper for defendant to set forth 
in his answer the dealings as he claims they were, and that the 
motion to strike the first three paragraphs of each of the first 
further and separate answers was properly denied. 

(2) As to the paragraphs of the answers relating to the filing 
of a libel in the federal court, this action appears to have been 
dismissed for want of jurisdiction, and cannot possibly have 
any effect upon this case. The motion to strike, as to these 
paragraphs, should therefore have been allowed. 

(3) The second further and separate answers to each of the 
two causes of action are in the nature of pleas in abatement, 
and were waived by defendant pleading to the merits. Rafferty 
vs. Davis, 54 Or. 77, 102 Pac. 305. 

(4) A plea in abatement cannot be joined with a plea in bar, 
and must be disposed of before an answer to the merits can be 
considered. La Grande vs. Portland Public Market, 113 Pac. 
25, and cases there cited. Under the provisions of section 6709, 
L. O. L., such pleas should be disposed of before trial of the 
case upon its merits. 

(5) The motion to strike was directed at the whole of the 
further and separate answers. We do not think that the suff- 
ciency of these defenses should be tested by such a motion, or 
that it should perform the office of a demurrer. The Victorian, 
24 Or. 121, 32 Pac. 1040, 41 Am. St. Rep. 838. The denial of 
the motion as to these parts of the answer was not error. 
Proper objection upon the trial would be the only opportunity 
remaining for plaintiff to take advantage of the defects in these 
separate answers. 

(6) It is contended by defendant that the alleged contract was 
to pay the debts of others, that is, those insured, and therefore 
within the statute of frauds. There is, we think, some evidence 
that the entire credit was given to defendant, and that his prom- 
ise was an original undertaking, and not within the statute, 
even though the transaction inured to the benefit of others. 
Mackey vs. Smith, 1 Or. 598, 603, 28 Pac. 974; Peterson vs. Crea- 
son, 47 Or. 69, 71, 81 Pac. 574; Chapin vs. Lapham, 20 Pick. 
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(Mass.) 467; Chase vs. Day, 17 Johns. (N. Y.) 113; 29 A. & 
E. Ency. (2d Ed.) 920; 20 Cyc. 180. 

(7) The contention is also made that plaintiff is not the real 
party in interest. The evidence tends to show that plaintiff was 
responsible to the St. Paul Fire & Marine Insurance Company 
for the premiums, that he had paid the same to such company, 
and that he was the real party in interest. 

(8) When an insurance company looks to its general agent for 
the premiums on insurance written by him, the agent is the 
owner of the debt, arising by his extending credit for the pre- 
miums, so that on payment thereof he is subrogated to all the 
rights of his principal in the premiums, entitling him to sue 
therefor. Waters vs. Wandless (Tex. Civ. App.) 35 S. W. 184; 
Bang vs. Farmville, I. & B. Co., 2 Fed. Cas. 585; Willey vs. 
Fidelity & Cas. Co. (C. C.) 77 Fed. 961; Gaysville Mfg. Co. 
vs. Phoenix Mut. Fire Ins. Co., 67 N. H. 457, 36 Atl. 367. See, 
also, Overholt vs. Dietz, 43 Or. 194, 199, 72 Pac. 695. No assign- 
ment of the premiums is necessary to enable the agent to recover. 
Gillett vs. Insurance Co. of North America, 39 Ill. App. 284. 
But, if an agent has no right by subrogation or assignment, he 
is not entitled to bring an action. 2 Cooley’s Briefs on Ins. 
916. 

As we understand the record, the court allowed the motion 
to strike out all evidence relating to the custom of the under- 
writer to look to the broker bringing business into the office, 
for the payment of premiums on business so introduced, for the 
reason that the plaintiff had not pleaded such custom. 

(9) A general custom or usage need not be pleaded. 12 Cyc. 
§ 1097. Where a local custom is relied upon as entering into, 
or forming a part of, a contract, it must be pleaded. A local 
custom which is merely incidental to an implied contract, and 
relied upon only as evidence of some fact in issue, need not 
be pleaded. Sherwood vs. Home Sav. Bank, 131 Iowa, 528, 
109 N. W. 9. 

(10) It may be helpful to inquire whether the custom referred 
to is a general or a local one, within the meaning of the rule. 
The witnesses testifying were experts on the subject of Pacific 
Coast marine insurance, and, when they stated that the custom 
was general and well understood, they without doubt referred 
to the Pacific Coast. If defendant’s answer should be treated as 
a denial of the contract, we think, in order that the transaction 
be fully understood, and to explain what was said and done, 
that it was competent for plaintiff to prove such a custom. In- 
surance agents and brokers in their negotiations use words 
fraught with much meaning, which would have but little sense 
to one unacquainted with the business. 

(11) Taking the statement of these witnesses therefore, as 
correct, it would seem that the custom was general in so far as 
it in any way affected the dealings between plaintiff and de- 
fendant. 

L—Vol. XL.—82. 
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(12) As a matter of fact it might be presumed that defendant, 
doing a brokerage business in the marine insurance line, had 
knowledge of such custom, if one prevailed. Whitehouse vs. 
Moore, 13 Abb. Prac. (N. Y.) 142. Mr. Justice Lord, in Saw- 
telle vs. Drew, 122 Mass. 229, says: “A custom, within the 
meaning of the law, if general, is incorporated into and becomes 
a part of every contract to which it is applicable; if local, of 
every contract made by parties having knowledge of or bound to 
know its existence.” In our opinion this evidence is admissible 
to prove the circumstance of the alleged contract, and to explain 
what was expressed in a general way perhaps, in order to 
determine the understanding between the parties at the time of 
making the arrangement, upon what, if anything, their minds 
met, or what their agreement was. McCulsky vs. Klosterman, 
20 Or. 108, 25 Pac. 366, 10 L. R. A. 785; Holmes vs. Whitaker, 
23 Or. 319, 323, 31 Pac. 705. 

In Hewitt vs. Week Lumber Co., 77 Wis. 548, 46 N. W. 822, 
where the jury found it was and had been fot many years, a 
general custom in the sawmills on the Wisconsin river for the 
manufacturer to keep the slabs from manufactured logs, it was 
held that the custom was a general one, within the meaning of 
the law, and therefore could be proved without an allegation 
thereof. “The proof of such custom is always admitted without 
pleading it.” And in Fish vs. Crawford Mfg. Co., 120 Mich. 
500, 79 N. W. 793: “The plaintiff claims that by a local custom 
the seller of lumber to Chicago or Milwaukee purchasers pays 
the entire of the inspection charges, at least in the first instance. 
The circuit judge left it to the jury to find whether the custom 
claimed to exist in fact prevailed, instructing the jury that a 
custom, in order to be controlling, must be definite, precise, and 
unvarying. It is contended that it was error to submit the ques- 
tion to the jury, for two reasons: First, that the custom was not 
declared upon; and, second, that the evidence did not show a 
custom. We think it was not necessary to declare specially upon 
this custom. It was in this case only a matter of evidence, ad- 
duced for the purpose of showing what the implied contract 
between the defendant and plaintiff was.” 

(13) In Great Britain, by universal custom, the broker is 
liable to the underwriter for the premium on marine insurance. 
19 A. & E. Ency. (2d Ed.) 979. “A broker who procures insur- 
ance is a mere ‘go-between,’ and is not liable for a premium on 
a policy procured by him for another, unless he acts under a del 
credere commission, and this rule applies to marine insurance, 
unless abrogated by a usage, such as prevails in England. * * *” 
2 Cooley’s Briefs on Ins., 917, citing Mannheim Ins. Co. vs. 
Hollander (D. C.) 112 Fed. 549. 

(14) Where an action is based on an implied contract general 
custom or usage may be offered in evidence to interpret and 
apply the acts proved and relied on. Such matter is evidentiary, 
and need not be pleaded. Lowe vs. Lehman, 15 Ohio St. 179; 
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Fish vs. Crawford, 120 Mich. 500, 79 N. W. 793; Whitehouse 
vs. Moore, 13 Abb. Prac. (N. Y.) 142; Hewitt vs. Week Lumber 
Co., 77 Wis. 548, 46 N. W. 822. 

(15) An account rendered and not objected to within reason- 
able time becomes an account stated. Fleischner, Mayer & Co. 
vs. K. Kubli et al., 20 Or. 328, 25 Pac. 1086; Crawford vs. 
Hutchinson, 38 Or. 578, 65 Pac. 84. Plaintiff concedes the in- 
cumbency upon him to show the pre-existing relation of debtor 
and creditor between him and defendant, in order to form a 
basis for an account stated. 

(16) It is claimed by defendant that these accounts were 
original bills only; they could not become stated for the reason 
that the account of July contained no items included in the June 
statement. A similar question arose in the case of Crawford vs. 
Hutchinson, supra, where it was insisted that an account stated 
could properly exist only where the accounts on both sides had 
been examined and the balance admitted as a true balance be- 
tween the parties, or where a statement, including all the mutual 
accounts within the knowledge of the creditor, had been rendered 
and not objected to within a reasonable time. In the case referred 
to Mr. Chief Justice Bean, at page 581 of 38 Or., at page 85 of 
65 Pac., says: “But the failure to include a counterclaim arising 
out of some independent transaction does not necessarily prevent 
an account rendered from becoming an account stated as to 
everything embodied therein, if no objection is made thereto 
within a reasonable time.” If the account of the plaintiff only be 
stated, showing the amount due, an acknowledgment or admission 
thereof is sufficient to constitute it as stated, although the defend- 
ant may have counterclaims which are admitted. Ware vs. Man- 
ning, 86 Ala. 238, 5 South. 682. And in Filer vs. Peebles, 8 
N. H. 226, it was held that where an account was stated by the 
parties, and an amount agreed upon as due plaintiff within 
certain dates, but the defendants claimed something on a prior 
account, there is a sufficient stating of account for the amount 
named, subject only to the right of the defendant to set off any 
prior claim not included therein. See, also, Normandin vs. Grat- 
ton, 12 Or. 505, 8 Pac. 653, and Nodine vs. Bank, 41 Or. 386, 
68 Pac. 1109. 

(17) Upon principle, if it be admitted or found that the 
account for the June premiums became stated or settled, it would 
be unnecessary for the parties in settling the July account to 
make another settlement of the June account. 

(18) On a motion for nonsuit every intendment and every 
fair and legitimate inference which can arise from the evidence 
must be made in favor of plaintiff. Herbert vs. Dufur, 23 Or. 
462, 464, 32 Pac. 302; Wallace vs. Suburban Ry. Co., 26 Or. 
174, 37 Pac. 477, 25 L. R. A. 663; Putnam vs. Stalker, 50 Or. 
210, 91 Pac. 363. 

(19) It is not our purpose to decide any question of fact in 
this case. Much of the argument of counsel for defendant is 
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upon the force and effect of the evidence. It has been held by 
this court that the amendment to section 3, art. 7, of the Consti- 
tution, does not apply to cases appealed prior to its adoption, 
November 8, 1910. Darling vs. Miles} 112 Pac. 1084. 

We think it was error for the court to grant the motion for a 
nonsuit. 

The judgment of the lower court is therefore reversed, and 
the cause remanded for a new trial. 





A. & H.] Enthoven vs. American Fidelity Co. 


ACCIDENT AND HEALTH. 
SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


ENTHOVEN 
US. 


AMERICAN FIDELITY CO. or MontTpetier, VT.* 


AGEN TS—BROKERS. 


A mere broker, who procured the intervention of the regular agent of 
an insurance company to countersign a policy, did not represent the 
company in procuring data from insured for incorporation into the 
policy. 


(For other cases, see Insurance, Dec. Dig. § 73.) 


Action by Rose Enthoven against the American Fidelity Com- 
pany of Montpelier, Vt. On motion to set aside a verdict directed 
for defendant, and for a new trial. Motion denied. 


ARNSTEIN, Levy & PFEIFFER (Mr. Levy, of counsel), for 
Plaintiff. 

JAMES, ScHELL & Exxus (A. I. Elkus, of counsel), for De- 
fendant. 

Forp, J. 

This is a motion to set aside a verdict for the defendant, 
directed by the court at the close of the case, and for a new trial, 
in an action brought by the beneficiary upon an accident insurance 
policy on account of the accidental death of the insured. The 
defense is admitted falsity in the warranties printed upon the 
policy, which warranties constituted in part the consideration of 
the contract. 

(1) By the plain terms of the policy the defense is perfect; 
but plaintiff seeks by oral testimony to avoid those specific pro- 
visions of the policy which preclude a recovery under the admitted 
facts. As was said in Foot vs. Attna Life Ins. Co., 61 N. Y. 
Seo" 

“Parties to insurance contracts have the right to make their 
own bargains, as in other cases. An insurance policy is to be con- 
strued, like other contracts, with the view to arrive at the intent 
of the parties. * * * The policy embodies the contract and 
speaks for itself.” 

In brief, the law gives to an insurance contract the same pro- 
tection against variation or contradiction of its plainly expressed 
terms by oral testimony which it gives to other written contracts. 
In the cases where oral testimony has been admitted for such 


* Decision rendered, April 11, 1911. 128 N. Y. Supp. 805. 
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purpose, there are invariably found peculiar circumstances sur- 
rounding the making of the contract which are absent from this 
case. Thus in Sterneman vs. Metropolitan Life Ins. Co., 170 
N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 625, 
the true answers made to a medical examiner of the insurance 
company were permitted to be shown to vary the answers as 
written by him in the application, which was signed by the 
insured and by the beneficiary, afterwards taken away by the 
examiner, and made part of the contract of insurance. As the 
court points out, that medical examination required professional 
skill and experience on the part of the examiner, and the in- 
sured permitted it to be done only by its own appointee. A sharp 
distinction is drawn between that medical examination and the 
other answers made by the insured upon another blank relating to 
his age, occupation, family history, and the like, which might very 
well be answered by the insured without the aid or presence of an 
expert. The latter set of answers were of substantially the same 
character as those contained in the schedule of warranties in 
the case at bar. So in Williams vs. Metropolitan Life Ins. Co., 
109 App. Div. 843, 96 N. Y. Supp. 823, two application blanks 
were filled out by the company’s agents, signed by the insured 
“without reading them or hearing them read,” and made part 
of the policy. 

There are no such circumstances surrounding the making of 
the contract in this case, which take it out of the rule that oral 
testimony may not be received to contradict or vary the terms 
of a written contract. The policy is clear and complete. There 
was no signed application. What Manchester, the alleged agent, 
did amounts to no more than the mere obtaining of the necessary 
data to enable the company to fill out the policy form. It did 
not come into being as a contract until it was delivered to the in- 
sured and accepted by him in its complete and final form. By 
accepting it he accepted all its terms, conditions and provisions. 
He had it in his possession for nearly a year and a half before 
his death. The untrue answers were plainly written upon it, and 
he warranted them to be true, not by a written and signed 
application delivered to the insurer before the delivery of the 
policy to him, but at the very time of his acceptance of it. It 
clearly expressed the contract, and the whole of it, existing 
between the contracting parties, and must be held binding upon 
both. 

(2) Aside from the foregoing considerations, I do not think 
that authority in Manchester to bind the company was shown. 
He seems to have been a mere broker, who procured the inter- 
vention of one Hopper, an agent of the company, to countersign 
the policy. I have not only considered all the testimony in the 
case, but I have assumed that that given on behalf of plaintiff is 
true in its entirety. 

As a matter of law, however, I hold that it is ineffective to 
change the written contract, and accordingly deny the motion. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEBRASKA. 


BURKE 
vs. 
SCHEER et at. (No. 16,326.)* 


INSOLVENCY—SUITS AGAINST MEMBERS. 


A single suit in equity cannot be maintained by the receiver of an insolvent 
mutual hail insurance company, organized under chapter 43, Comp. 
St. 1909, against all of the policyholders of such insolvent company, 
for the separate liability of each policyholder for unpaid assessments, 
whether levied by the directors of the company before insolvency, 
or by the court thereafter, on the ground that such single suit would 
prevent a multiplicity of actions at law; nor can such a suit be main- 
tained on the ground that it is ancillary or auxiliary to the main 
insolvency proceeding; nor upon the ground that the money when 
collected would become part of a fund that would be distributed 
under the direction of the court, since no question is involved in 
which the defendants have a common interest, and the suit is merely 
an aggregation of separate actions at law, each involving separate 
issues and having no relation to each other, except that there is a 
common plaintiff, and in each of which the remedy at law is ade- 
quate, and is the remedy pointed out by the statutes governing such 
companies 


(For other cases, see Insurance, Dec. Dig. § 70.) 
INSOLVENCY—ACTION AGAINST MEMBERS. 


Nor can the receiver join in one action all policyholders or members of 
such company who are severally liable for individual unpaid assess- 
ments, those who reside in counties other than the county where the 
suit is brought, as well as those who reside within such county, and issue 
summons to such other counties to obtain service upon such non- 
residents. 

(For other cases, see Insurance, Dec. Dig. § 70.) 


Additional Syllabus by Editorial Staff. 


MUTUAL HAIL INSURANCE COMPANY—LIABILITY OF MEM- 
BERS. 

Comp. St. 1909, c. 43, § 121, provides that mutual hail insurance companies 
may issue policies on growing crops, insuring against damage by hail, 
and that the liability of members may be limited by the by-laws, 
provided that, if the total amount collected in any year shall be 
insufficient to pay all losses and expenses for that year, the persons 
sustaining losses shall receive their proportion of the funds realized 
from the assessment, in full satisfaction of their losses, and no 
member shall be required to pay more than the amount of his obli- 
gation. Held, that the statute fixes the maximum liability, and the 
mere fact that no by-laws are adopted, fixing such liability, does not 
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* Decision rendered, April 8, 1911. 130 N. W. Rep. 962. Syllabus by 
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render the liability unlimited, so that each member would be person- 
ally liable for all the debts of the company. 


(For other cases, see Insurance, Dec. Dig. § 63.) 


Appeal from District Court, Lancaster County; Cornish, 
udge. 
, ain by Frank C. Burke, receiver of the Mutual Hail In- 
surance Society of Nebraska, against R. Scheer and others, im- 
pleaded with George Sporl. Demurrer to the answer was sus- 
tained, and defendant appeals. Reversed and remanded, with 
directions. 


G. F. Rose and Harner & Situ, for Appellant. 
E. P. HouiMes, for Appellee. 
Fawcett, J. 

The Mutual Hail Insurance Society, a corporation organized 
under the provisions of “An act to authorize organization of 
Mutual Hail Insurance Companies” (Comp. St. 1909, c. 43), 
which, for the sake of brevity, will be designated the company, 
was, on February 19, 1908, by the district court of Lancaster 
County, adjudged insolvent, and plaintiff was appointed receiver. 
The court found the liabilities of the company to be $13,277.95. 
There being no funds in the hands of the receiver with which to 
pay these liabilities, the court made an assessment upon the pol- 
icyholders of the company, 254 in number, and residing in many 
different counties, of $1.25 per acre for the number of acres 
covered by their several policies. The receiver was then in- 
structed to bring suit against all of the policyholders. Only three 
of the palicyholders were residents of Lancaster County. The 
receiver brought this suit in the district court of Lancaster County 
against all of the 254 policyholders, and had summons directed 
to the sheriff of each of the outside counties where any of the 
policyholders resided. The defendant, George Sporl, for a sep- 
arate answer alleged that, at the time of the commencement of 
this action and for a long time prior thereto and ever since, he 
was and had been a resident of Nance County; that the only 
defendants in this suit residing within the county of Lancaster 
at the time of the commencement thereof were Charles Newman, 
J. W. Jacoby, and G. M. Coffman; that the summons for the 
answering defendant was issued by the clerk of the district 
court of Lancaster County, directed to the sheriff of Nance 
County, and by said sheriff served upon said defendant in said 
Nance County; that no other service was made upon him, and 
that he has made no voluntary appearance in said cause; that 
the petition does not set forth any joint liability against the 
answering defendant, or the said defendants, or either of them, 
residing in Lancaster County, and that the answering defendant 
is not and was not jointly liable with the defendants residing in 
Lancaster County, or any of the defendants mentioned in the pe- 
tition, for any sum of money whatever. Wherefore said defend- 
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ant “challenges the jurisdiction of the court over his person, 
and alleges the fact to be that said action is not rightly brought 
against him in said Lancaster County.” 

A general demurrer to the answer was sustained, and, defend- 
ant electing to stand upon his answer, judgment was entered 
against him for $146.25, from which judgment he prosecutes 
this appeal. 

The main grounds assigned by plaintiff as a basis for his right 
to join these 254 actions at law in one suit in equity, and to 
send process for 251 of the defendants to the numerous outside 
counties in the state, are: That the company issued to each of 
the defendants, on or about the day mentioned in their respective 
applications, a policy of insurance, insuring him against loss or 
damage to his crops, “which several policy each one of the 
defendants received and now holds and each of the defendants, 
by virtue thereof, is a member of the said Mutual Hail Insurance 
Society of Nebraska; that each of the defendants duly signed 
and delivered to the said corporation, * * * an application 
in writing, and became thereby bound and holden, as is pro- 
vided by law, for his ratable share of all the losses and expenses 
of said society incurred while he was a member, and each of 
the defendants is indebted to the said corporation and its cred- 
itors in the specific sum so assessed against him”; that the 
aggregate sum of all the individual assessments of the defend- 
ants, if realized, would be more than sufficient to pay the costs 
and the principal and interest due the creditors; but that certain 
of the defendants have removed from the state, and others are 
insolvent; that in order to make a just, ratable, and equitable 
distribution among the members of the burden of said corporate 
debts a court of equity should take into account the losses in the 
collections that will result from such removals and insolvency, 
“and, upon rendition of judgments for the full amounts of said 
assessments, plaintiff will submit to the court whether execution 
should immediately issue for the full liability, or whether, in 
the first instance, an execution for a part only thereof would be 
considered adequate for the collection of a sum sufficient to 
discharge all of the said liabilities and costs”; that this suit is 
ancillary only to the main receivership suit; that the funds to 
be derived from the proceedings are trust funds for equal and 
ratable distribution among the creditors, and the application and 
distribution thereof should be ordered and directed by a court of 
equity; that separate and independent actions at law against 
each of the defendants would require a multiplicity of lawsuits 
“and would lead to excessive and interminable complications, 
and inflame and excessively aggregate the costs of administering 
the affairs of said corporation, so as to become burdensome 
upon said trust, in that costs of separate suits and costs of 
reputable counsel or attorneys would necessarily equal or exceed 
in most cases the entire avails of individual actions commenced 
in justice court, with right of successive appeals to the Supreme 
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Court; that attempts to enforce said liabilities by such separate 
suits would leave open to controversy an issue in each separate 
suit as to the necessity of enforcing said assessment in full, and 
as to whether the amount of all the unpaid debts sufficiently 
justified the enforcement of said full assessment against each 
individual member”; that in all of the aforesaid respects plain- 
tiff is without an adequate remedy at law, and that the collection 
of sums necessary to discharge said debts can only be made in 
equity, and the affairs of the company can only be administered 
by and through the aid of a court of equity. The prayer of the 
petition is that the court may inquire and determine that the de- 
fendants are members of the company, ascertain the particular 
time for which they carried insurance, the particular debts 
accruing against the company during the term of membership 
of each of the defendants, and fix and decree the amount of the 
liability of each one of the defendants; “that a several judgment 
be entered in favor of plaintiff and against each one of the 
defendants found liable as a contributory upon said assessment 
to the payment of the corporate debts of the said Mutual Hail 
Insurance Society of Nebraska and the costs of this proceeding, 
and that execution be awarded against each defendant for the 
amount so found due from him, or, if the sums apparently col- 
lectible upon said judgment should appear to the court to be in 
excess of that required for the payment of said debts and costs, 
then the amount for which execution shall issue in the first in- 
stance against each defendant may be ascertained and deter- 
mined by the court.” 

(1, 2) It will be observed that the petition expressly alleges 
that the company “issued to each one of the defendants” a 
“several policy” upon his individual application, and that “each 
of the defendants” is indebted to the said corporation and its 
creditors “in the specific sum” so assessed against “him,” and 
that in the prayer the court is asked to ascertain “the particular 
term” for which each policyholder carries insurance; that the 
court decree the amount of the liability of “each one of the de- 
fendants,” and that a “several judgment” be entered in favor 
of plaintiff and “against each one of the defendants.” It is 
apparent, therefore, that plaintiff is seeking in this suit in equity 
to obtain 254 judgments at law. Section 121, c. 43, Comp. St. 
1909, governing companies of this character, provides: “Such 
companies may issue policies only on growing crops, insuring 
against damage or loss by hail, and for any time not beyond the 
life of its charter. * * * All persons insured shall make 
application in writing, obliging (obligating) themselves to the 
company for the payment of losses and expenses as required by 
the by-laws of the company. The liability of the members may 
be limited by the by-laws, provided that if the total amount 
collected in any year shall be insufficient to pay all losses and 
expenses for that year, then the persons sustaining losses shall 
receive their proportion of the funds realized from the assess- 
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ment, in full satisfaction of their loss; and no member shall be 
required to pay more than the amount of his obligation.” (3) 
No by laws are shown to have ever been adopted, and it is argued 
by plaintiff that, because the liability of the members has not been 
limited by the by-laws, therefore their liability is unlimited, and 
that each member or policyholder is personally liable for all of 
the debts of the company. The trouble with this contention is 
that the statute quoted fixes a maximum liability, viz., “and no 
member shall be required to pay more than the amount of his 
obligation.” No limitation less than that fixed by the statute 
having been fixed by the by-laws of the company, it may be con- 
ceded that each policyholder would be liable for the company’s 
debt to the full amount of his obligation, but that does not render 
him liable for the entire debt of the company. It would be hard 
to conceive how any such company could induce substantial and 
conservative farmers to insure their growing crops when by 
so doing they would incur such a liability. 

Section 124 of the act under which the company was operating 
provides: “Suits at law may be brought against any member of 
such company who shall neglect or refuse to pay any obligation 
given by him or her according to the provisions of this act, and 
the directors or officers of any company so formed who shall 
willfully refuse or neglect to perform the duties imposed upon 
them by the provisions of this act, shall be liable in their in- 
dividual capacity to the person sustaining such loss.” The Legis- 
lature has therefore prescribed both the maximum of a member’s 
liability and the form of action by which the payment of that 
liability may be enforced; and we do not think the fact that 
the company has become insolvent can in any manner enlarge 
such liability or change the form of action which may be re- 
sorted to for its enforcement. The claim that the present suit 
will avoid a multiplicity of suits is without merit. Except as it 
may operate as a “big stick” in preventing policyholders from 
defending the suits at long range, it would not materially lessen 
the litigation, as each defendant would have a perfect right to 
employ counsel, set up his separate and independent defenses, 
and demand a separate jury trial. Hale vs. Allison (C. C.) 102 
Fed. 790, affirmed in 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 
380; High, Receivers (4th Ed.) § 316; Republic Life Ins. Co. 
vs. Swigert, 135 Ill. 150, 25 N. E. 680, 12 L. R. A. 328; Win- 
ters vs. Armstrong (C. C.) 37 Fed. 508; Smith vs. Johnson, 
57 Ohio St. 486, 49 N. E. 693; Smith, Receiverships, § 231. 

The cases cited by plaintiff, from this and other courts, to 
the effect that a creditor of an insolvent corporation cannot 
bring a separate action against an individual stockholder of such 
corporation for the unpaid portion of his stock subscription, 
but that a receiver should be appointed to bring suit for the benefit 
of all the creditors, are not in point here. Nor can any of those 
cases be held to apply to a case like this, where the statute itself 
has fixed the kind of action that may be resorted to. The reason 
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for those holdings is apparent. If each of the 55 creditors in 
this case were permitted to commence a separate action against 
each of the 254 policyholders, and each of the 254 policyholders, 
in order to avoid paying more than his ratable proportion of the 
indebtedness, should be compelled to bring an action for con- 
tribution against each of his 253 co-policyholders, the courts of 
this state would be kept busy for a number of years to come in 
disposing of this litigation. The court in this case did right in 
instructing the receiver to collect from the policyholders, by 
suit if necessary, the amounts due from them under their con- 
tracts with the company ; but it would not be warranted in order- 
ing, nor do we understand from the allegations of the petition 
that it did in fact order, the receiver to proceed against all 
of the defendants by a suit in equity. It is the duty of the 
receiver to obey the order of the court; but in so doing the 
constitutional rights of each defendant must be recognized, and 
he will have to proceed by separate actions at law in which each 
defendant may have the right to defend his own suit free from 
the embarrassing presence of other defendants with whom he 
has no joint liability. The fact that this may be expensive and 
may result in the creditors failing to receive payment of their 
demands in full is a circumstance which cannot be considered. 
There is ample authority to sustain our holding, in addition to 
the cases above cited, but we do not deem it necessary to take 
the time or to enlarge this opinion by a reference to them. 
The judgment of the district court is reversed, and the case 
remanded, with directions to overrule plaintiff’s demurrer. 
Reversed and remanded. 


® 





Rosenthal et al. vs. American Bonding Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


ROSENTHAL et At. 
vs. 


AMERICAN BONDING CO. or BALtiIMmore.* 


ACTS CONSTITUTING—STATUTES—“BREAK.” 


Under Pen. Code, §§ 498, 499, making one who with intent to commit a 
crime therein breaks and enters a building guilty of burglary, and 
defining the word “break” as opening for the purpose of entering by 
any means whatever any door of a building, or to any apartment 
therein, persons who opened an unlocked door to a store, and who 
assaulted the clerks in the store and threatened them with violence 
and tied them, and who carried away merchandise, are guilty of 
burglary. 

(For other cases, see Burglary, Cent. Dig. §§ 6-12; Dec. Dig. § 9.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 862-866; vol. 
8, pp. 7592, 7593; vol. 1, pp. 908-911; vol. 8, p. 7593.) 


BURGLARY INSURANCE—CONSTRUCTION OF POLICY. 

A policy insuring against loss by burglary of any merchandise in premises 
situated in the state of New York insures against burglary as de- 
fined by the statutes of New York, and the policy is not limited to 
common-law burglary. 


— on cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 


“BURGLARY” INSURANCE—CONTRACTS—CONSTRUCTION. 


The stipulation in a policy insuring against direct loss by burglary of 
merchandise that insurer shall not be liable, unless there are visible 
marks on the premises of the actual force and violence used in making 
entry into the premises, or exit therefrom, is not a limitation of lia- 
bility, but is a mere evidentiary provision to prevent fraudulent claims, 
to provide for cases, where, in the absence of witnesses, a burglary 
is sought to be established by the mere loss of goods, with no evidence 
direct or circumstantial, of a breaking and entering and cases of 
pilfering by employees and the like, and a burglary committed in 
the presence of clerks of insured is within the policy. 


“— — cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1139; Dec. Dig. 
) 


Ingraham, P. J., and Scott, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Solomon M. Rosenthal and others against the 
American Bonding Company of Baltimore. From a judgment 
for plaintiffs entered on a directed verdict, and from an order 
denying a new trial, defendant appeals. Affirmed. 

See, also, 124 N. Y. Supp. 905. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


* Decision rendered, Mar. 24, 1911. 128 N. Y. Supp. 553. 
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WILDER, Ewen & Partrerson (John Ewen, of counsel), for 
Appellant. 

ErNnEst HAutt, for Respondents. 

CLARKE, J. 

This is an action on a burglary insurance policy. At the close 
of plaintiffs’ case, both sides moved for the direction of a verdict. 
The court directed a verdict for the plaintiffs, and from the 
judgment entered thereon and from the order denying a motion 
for a new trial the defendant appeals. The plaintiffs are mer- 
chants dealing in silks at wholesale. Their place of business was 
in the first loft of the premises 463 Broome street. The defendant 
issued to plaintiffs a policy whereby it insured them :— 

“For direct loss by burglary of any of the merchandise de- 
scribed in the schedule hereinafter contained and stated to be 
insured hereunder occasioned by its felonious abstraction from 
the store, warehouse, office, loft or rooms, hereinafter called the 
premises and actually occupied by the assured in the manner 
set forth in the schedule, by any person or persons who have 
made forcible and violent entrance upon the premises, or exit 
therefrom, of which force and violence there shall be visible 
evidence. * * * Special agreements. The company shall not 
be liable: (1) Unless there are visible marks upon the premises 
of the actual force and violence used in making entry into the 
said premises or exit therefrom. * * *” 

The proof established that at about half past 7 o’clock on 
Monday morning, June 17, 1907, two of plaintiffs’ employees 
entered the store or loft which was up one flight of stairs 
to prepare for business. They opened the door with a key, and 
shut the door after entering, but did not lock it. The stock clerk 
testified :— 

“T walked over to the electric box and gave the Holmes people 
the signal everything was all right, and they gave me two bells 
back. I walked back to open the shutters. I no sooner got to 
the rear of the store when the door was flung open. I saw a man 
come in with a gun in each hand. He ordered me to throw up 
my hands. I refused to do it, and he started to beat me. He 
was punching me right along. * * * He took the butt of his 
gun and struck me in the back of the head with it. I fell over 
the counter, and, as I fell over, he told the young fellow that 
was with him to bind my hands. * * * That door was closed 
on that morning when I was in the store. * * * Q. When 
these people came in did they throw open the door? A. Yes, 
sir.” 

The clerks were tied up hand and foot by straps, taken into the 
back office, a bandanna tied over their faces, and the two men, 
a discharged employee and his brother, carried away about 
$1,000 worth of goods. There was a subsequent arrest and 
indictment. It is not disputed that there was a “felonious 
abstraction” of goods of the plaintiffs from their store, ac- 
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companied with violence, threats, and the display of deadly 
weapons. 

There is no doubt that the transaction constitutes burglary 
in the third degree under section 498 of the Penal Code, in 
force at the time of the acts complained of :— 

“A person who either (1), with intent to commit a crime 
therein, breaks and enters a building, or room, or any part of 
a building; or (2) being in a building, commits a crime therein 
and breaks out of the same; is guilty of burglary in the third 
degree.” 

Section 499 defines “break” as follows :— 

“* * * Opening, for the purpose of entering therein, by any 
means whatever, any outer door of a building, or of any apart- 
ment or set of apartments therein separately used or occupied, or 
any window, shutter, scuttle or other thing used for covering or 
closing an opening thereto, or therein, or which gives passage 
from one part thereof to another.” 

The turning of the handle and the opening of the closed door 
was a breaking. “If, therefore, the prisoner in entering the cellar 
unlatched the door immediately communicating with it, there was 
a breaking and entry which would constitute burglary, provided 
the other constituents of the offense were made out, namely, that 
the prisoner entered with the intent to commit a crime.” Mc- 
Court vs. People, 64 N. Y. 583. See, also, People vs. Bush, 3 
Parker, Cr. R. 552; Tickner vs. People, 6 Hun. 657. 

In People vs. Gartland, 30 App. Div. 534, 52 N. Y. Supp. 352, 
it was said :-— 

“There can be no doubt that the prisoner, with two compan- 
ions, went into the apartment through that entrance door. * * * 
But he claims that there was not sufficient proof to show that 
there was any breaking or force, used in any way, to gain an 
entrance, so as to bring his acts within the statutory definition 
of burglary. * * * That definition (section 499, Pen. Code) is 
satisfied if the proof shows that the appellant opened, by any 
means, the outer door of the apartment named in the indictment. 
That he gained entrance through that door is, as said before, 
admitted. If that door were shut at the time he made his en- 
trance to the apartment, and he opened it by any means whatever, 
he was guilty of the offense.” 

So that the proof clearly established that there was a direct 
loss by burglary of merchandise occasioned by its felonious 
abstraction from the store, warehouse, office, loft, or rooms by 
persons who made a forcible and violent entrance upon the prem- 
ises, and of which force and violence there was visible evidence in 
the testimony of the witnesses who saw the criminals forcibly 
throw the door open and advance upon them pistol in hand. The 
provisions of the first paragraph of the policy cited, supra, are 
therefore fully met by the proof. The question is whether a 
felonious asportation of goods completely proved under such cir- 
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cumstances was covered by the policy, because of the further 
clause thereof :— 

“The company shall not be liable unless there are visible marks 
upon the premises of the actual force and violence used in making 
entry into the said premises or making exit therefrom.” 

It is suggested that the language of the policy is to be read as 
referring not to statutory, but common-law, burglary. But the 
policy was written upon premises situate in the state of New 
York. If a loss occurred and it became necessary to bring suit 
thereon, the courts of this state were undoubtedly to pass thereon. 
The “burglary” insured against was clearly “burglary” as defined 
by the statutes of this state. Common-law burglary could not 
have been intended for the building was not a dwelling house. 
Said Sir William Blackstone in his Commentaries (volume 4,, p, 
224) :-— 

“The definition of a burglar, as given us by Sir Edward Coke 
(3 Inst. 63), is: ‘He that by night breaketh and entereth into a 
mansion house, with intent to commit a felony.’ ” 

But, so far as the “breaking and entering” is concerned, the 
facts bring this case within the common law, for the same learned 
commeatator says at page 226:— 

“There must in general be an actual breaking; not a mere 
clausum fregit (by leaping over invisible ideal boundaries which 
may constitute a civil trespass), but a substantial and forcible 
irruption. As at least by breaking or taking out the glass of, or 
otherwise opening a window; picking a lock or opening it with 
a key; nay, by lifting up the latch of a door, or unloosing any 
other fastening which the owner has provided.” 

“There is a sufficient breaking at common law, and a ‘forcible 
breaking’ within the meaning of a statute, when a person enters 
a house by unlocking or unlatching a door, or even by pushing 
open a door which is shut, but neither locked nor latched, * * * 
and in many other cases where a very slight degree of force is 
used.” 6 Cyc. 175. 

In a statute punishing any one who shall “forcibly break and 
enter” a dwelling house, the word “forcibly” only expresses the 
degree of force that was implied at common law from the word 
“break,” and a breaking sufficient at common law is sufficient 
under the statute. Timmons vs. State, 34 Ohio St. 426, 32 Am. 
Rep. 376. 

The risk insured against having been fully and clearly set forth 
in the paragraph commencing, “for direct loss by burglary,” we 
interpret the clause, “unless there are visible marks upon the 
premises of the actual force and violence used in making entry 
into the said premises or exit therefrom,” not as a limitation of 
liability—not as description of the risk—but as mere evidentiary 
provisions inserted to prevent fraudulent claims, to provide for 
cases where in the absence of witnesses a burglary is sought to 
be established by the mere loss of goods with no evidence direct 
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or circumstantial of a breaking and entering, cases of pilfering 
by employees, and the like. 

Cases under policies insuring against death caused by accident 
are analogous and instructive. In Root vs. London Guarantee 
Co., 92 App. Div. 578, 86 N. Y. Supp. 1055, by the provisions 
of the Policy, the defendant insured decedent in the sum of 
$5,000 “against bodily injuries sustained wholly and exclusively 
through external violence occasioned accidentally by visible 
means.” It further provided :— a 

“That this insurance does not cover injuries of which there 
is no visible mark on the body (the body itself in case of death 
not being deemed such mark).” 

Decedent had fallen from a bicycle on the 20th of June, 1902, 
fracturing his “— femur. He died on the roth of August of 
angina pectoris. The fractured femur recovered. The physicians 
testified that the heart spasms were not attributable to a broken 
femur. There was no visible mark on the back or chest, and 
the appellant contended that the anginal pains, even though 
resulting from the accident, did not bring the case within the 
compass of the policy. The court said :— 

“We think this is too narrow a construction to put upon its 
language. Where it is plain that an accident has occurred and 
severe injuries have resulted, and it is a fair deduction from the 
circumstances that death ensued as the direct consequence of 
such accident, the policy should be construed to hold the defend- 
ant liable, even though no contusions or marks appear upon the 
body. A man may be killed by a blow over the heart, or by 
drowning or by falling from a balloon, and death ensue before 
reaching the ground, and in each instance there may be no mark 
upon the body, yet the death is by accidental means, and should 
be within the purview of the policy.” 

In Paul vs. Travelers’ Insurance Co., 112 N. Y. 472, 20 N. E. 
347, 3 L. R. A. 443, 8 Am. St. Rep. 758, the policy provided: 

“Provided always, that this insurance shall not extend to any 
bodily injury of which there shall be no external and visible sign 
upon the body of the insured, * * * nor to any death or 
disability which may have been caused * * * by hernia, 
bodily infirmities, * * * nor by the taking of poison, contact 
with poisonous substances, or inhaling of gas.” 

The decedent was found dead in his bed like a man asleep, 
without any outward indications that he was dead, and without 
any external or visible signs of injury upon his body. His death 
was caused by his breathing the atmosphere of his room, full 
of illuminating gas. The defendant resisted recovery, and Gray, 
J., said :— 

" “A careful consideration of this instrument and of the scope 

and design of its provisions leads us to the conclusion that the 

appellant must fail in its contention. At the foundation lie the 

facts, conceded and found, that there was a death caused by 

accidental means, and that the accidental means were the dece- 
L—Vol. XL.—83. 
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dent’s ‘breathing the atmosphere of said room, full of illumina- 
ting gas.’ The absence of any external and visible sign upon the 
body of the assured presents no embarrassment. * * * Such 
a provision obviously was designed as a proper precaution to guard 
the company against a liability upon a fraudulent claim by the 
insured for indemnity for bodily injuries, of which the only 
evidence might be the word of the person. This policy, like 
any other contract between parties, is to be construed, not merely 
by the letter, but by the spirit. We must read it in connection 
with the whole subject-matter to which it relates, and give to 
language the ordinary and natural meaning. If, then, the in- 
tention of the parties becomes manifest, such intention must 
prevail.” 

And it held that the plaintiff could recover. 

In Menneily vs. Employers’ Liability Assurance Co., 148 N. 
Y. 596, 43 N. E. 54, 31 L. R. A. 686, 51 Am. St. Rep. 716, the 
policy contained the following clause :— 

“This policy does not insure against death or disablement * * * 
from accidents that shall bear no external and visible marks, 
* * * nor against death or disablement arising from anything 
accidentally taken, administered or inhaled, contact of poisonous 
substances, inhaling gas, or any surgical operation or exhaustion 
consequent thereon.” 

Judgment was directed for the defendant on the ground that 
it was not liable because the cause of death of the insured was 
within the exception in the policy as to death arising from any- 
thing accidentally taken, administered, or inhaled. This was 
likewise a gas case. The court held that the facts were so nearly 
like those in the Paul Case that no distinction between them 
existed. The court went on to say :— 

“The only remaining question relates to the provision which 
declares that the policy ‘does not insure against death or dis- 
ablement * * * from accidents that shall bear no external 
and visible marks.’ It is somewhat difficult to understand pre- 
cisely what was intended by this clause of the policy. We are, 
however, of the opinion that the language employed, when fairly 
construed, indicates that its purpose was to provide that a case 
of death or injury should not be regarded as within the policy, 
unless there was some external or visible evidence which in- 
dicated that it was accidental. In other words, that only such 
injury as could be shown by external and visible evidence to 
have been accidental should be regarded as within the policy. 
In this case it is admitted that the decedent’s death was occasioned 
by his involuntarily and accidentally breathing illuminating gas, 
which had accidentally escaped into his room; that there was 
no visible marks of the accident upon the body of the deceased, 
but, when artificial respiration was produced, illuminating gas 
emanated therefrom to the perception of the person producing 
such artificial respiration; that upon entering the room it was 
perceived to be full of gas then escaping therein, and that an 
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inspection of the body showed life to be extinct. We think this 
admission furnishes sufficient evidence of an external and visible 
character that the death of the decedent was accidental to ex- 
clude it from this exception in the policy, and hence that it was 
one of the accidents against which the defendant intended to 
insure.” 

In that case the exhalation of gas was momentary. It was not 
visible. It did not remain for the inspection of the company’s 
officers or doctors. It is difficult to conceive of anything more 
evanescent, and yet the clause did not stand in the way of a 
recovery. The court interpreted the language “visible marks 
upon the body” as meaning “unless there was some external 
or visible evidence which indicated that it was accidental.” 

This burglary was evidenced by visible signs and marks upon 
the premises, because the witnesses saw the forcible and violent 
entry thereon and the attending circumstances, to which they 
testified and about which there is no dispute. I think that the 
loss came within the risk covered by the policy. 

The judgment and order appealed from should be affirmed, 
with costs. 

Laughlin and Miller, JJ., concur. 

Scort, J. (dissenting). 

This is an appeal from a judgment against a surety company 
upon a policy of insurance against loss by burglary. There is 
no dispute as to the facts; the only question involved in the 
appeal being whether or not the loss which the plaintiffs suffered 
was covered by the terms of the policy. The plaintiffs were 
merchants dealing, at wholesale, in silk goods. The circumstances 
attending the loss were as follows: On June 27, 1907, and while 
this policy was in full force, two of the employees of plaintiff 
entered the store at about 7:30 in the morning to prepare for 
business. They opened the door of the loft with a key (there 
being no other fastening than a lock), and shut the door after 
entering, but did not lock it, and it was left so that by turning 
the handle of the door attached to the lock the tongue would 
slide, and the door could be opened. A few minutes later, 
Kennedy, a former employee of plaintiffs, accompanied by his 
younger brother, threw open the door of said store and entered, 
with a pistol in each hand, and threatened and beat one of the 
clerks, and then bound and gagged both of them, and robbed 
the store of silks valued at about $1,050. The police and the 
defendant company were at once notified and an examination 
was made. The burglars were afterwards arrested, but the goods 
were never recovered. A verdict was directed in favor of plain- 
tiffs for the value of the stolen property and interest. 

The policy sued upon undertook to insure the plaintiffs :— 

“For direct loss by burglary of any of the merchandise de- 
scribed in the schedule hereinafter contained and stated to be 
insured hereunder occasioned by a felonious abstraction from 
the store, warehouse, office, loft or rooms, hereinafter called the 
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premises and actually occupied by the assured in the manner 
set forth in the schedule, by any person or persons who have 
made forcible and violent entrance upon the premises, or exit 
therefrom, of which force and violence there shall be visible 
evidence.” 

Included in the terms of the policy were certain clauses de- 
nominated “special agreements,” the first of which reads as 
follows :— 

“A. The company shall not be liable: (1) Unless there are 
visible marks upon the premises of the actual force or violence 
used in making entry into the said premises or exit therefrom.” 

Naturally, since it had been necessary to use no force to effect 
an entrance beyond that required to turn the door knob, there 
were no visible marks upon the premises of actual force or 
violence used in making entry, and the claim of the appellant 
is that it did not undertake to insure against loss by such a 
crime as the evidence shows was committed in this case. If the 
policy had undertaken in general terms to insure the plaintiffs 
against loss by “burglary” without limiting or defining the mean- 
ing of that word as used in the policy, there would be no doubt of 
the defendant’s liability, for the crime as described by the wit- 
nesses undoubtedly amounted to a burglary in this state. Pen. 
Law (Consol. Laws, c. 40) §§ 400-404. That, however, is not 
what the defendant insured against. Its undertaking was to 
indemnify plaintiffs against a loss by burglary committed by 
persons, who not only have made “forcible and violent” entrance 
upon or exit from the premises, but of whose force and violence 
there shall be “visible evidence.” 

The words “force” and “violence” are words in common use 
and of perfectly well-understood meaning. It is said that the 
conduct of the thieves was forcible and and violent towards the 
clerks whom they found in the store, but that this is not what 
was contemplated by the policy is made clear by the special 
agreement which relieves defendant from responsibility unless 
the visible marks of force and violence are to be found “upon 
the premises.” The respondent urges that the provision in the 
special agreement is a mere rule of evidence. It is undoubtedly 
that, but it also serves to define the nature of the force, and 
violence which must accompany the crime in order to bring the 
loss within the policy. 

The respondent relies upon a line of well-known cases which 
have arisen under life and accident insurance policies wherein 
it has been stipulated that they should not extend to death or 
disability of which there should be no external or visible signs. 
Gale vs. Mut. Aid, etc., Ass’n, 66 Hun, 600, N. Y. Supp. 893; 
Root vs. London Guarantee Co., 92 App. Div. 578, 86 N. Y. 
Supp. 1055; Menneily vs. Employers’ Liability Ass’n, 148 N. Y. 
590, 43 N. E. 54, 31 L. R. A. 686, 51 Am. St. Rep. 716; Paul 
vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R.A. 
443. 8 Am. St. Rep. 758; Mut. Accident Ins. Co. vs. Barry, 
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131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60. In all of these 
cases it was considered that the condition was merely a rule of 
evidence, designed to protect the insurer against fraud, and when 
it clearly appeared, by evidence other than the external or visible 
signs, that the death or injury was one of those against which 
it was intended to insure, the courts have found the condition 
satisfied by almost anything, however slight, that could by any 
possibility be construed as an external or visible sign. The 
present case differs from those in two respects. In the first place, 
there is not the slightest evidence of any visible marks, at all, 
upon the premises resulting from actual force and violence, and 
in the second place, as already pointed out, the fact that the 
burglary must be accompanied by force and violence in order 
to be covered by the insurance characterizes the nature of the 
loss against which the plaintiffs were insured. In my opinion 
the plaintiffs failed to show that they had suffered loss from 
the kind of burglary which the policy insured against, and 
therefore the judgment should be reversed and a new trial 
granted, with costs to appellant to abide the event. 

Ingraham, P. J., concurs. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


SARATOGA TRAP ROCK CO. 
US. 
STANDARD ACCIDENT INS. CO.* 


EMPLOYERS’ LIABILITY INSURANCE—INTEREST PENDING 
APPEAL ON JUDGMENT AGAINST EMPLOYER. 


Under defendant’s policy to indemnify plaintiff against loss, not exceed- 
ing $5,000, by reason of liability imposed by law on plaintiff for 
damages on account of bodily injuries to any employee of it, de- 
fendant agreeing to defend at its own cost any action against plain- 
tiff for an injury to an employee, and being given absolute right of 
determining whether any appeal shall be taken from the judgment 
therein, and it being provided that action for loss under the policy 
shall not lie unless brought by assured for loss actually sustained 
and paid in money by it after actual trial of the issue, interest on a 
judgment for $5,000 for an employee against assured accruing pending 
an appeal from the judgment taken by the insurer is not recoverable 
of the insurer, not being part of the costs, and assured’s claim not 
accruing till after its payment of the judgment against it, which was 
not till after affirmance on the appeal of such judgment. 


(For other cases, see Insurance, Dec. Dig. § 512.) 
Kellogg, J., dissenting. 


Submission of controversy under Code Civ. Proc. §§ 1279- 
1281, by the Saratoga Trap Rock Company, as plaintiff, and the 
Standard Accident Insurance Company, as defendant. Judg- 
ment for defendant. 


Argued before Smith, P. J., and Kellogg, Sewell, and Hough- 
ton, JJ. 


Hiram C. Topp, for Plaintiff. 
NEILE F. Towner, for Defendant. 
HovucutTon, J. 

The plaintiff is a manufacturing corporation and the defendant 
is an indemnity insurance company. The defendant issued to the 
plaintiff a policy whereby it agreed to indemnify the plaintiff 
“against loss by reason of liability imposed by law upon the 
assured for damages on account of bodily injuries” sustained 
by any employee through accident while prosecuting his work 
in the plaintiff’s mill. The defendant’s liability was limited to 
$5,000 for injuries to or death of one person, and, in addition, 
all cost of litigation, together with certain first surgical aid bills. 
It was further stipulated by the policy that, immediately upon 
the happening of an accident, written notice should be given 
to the company or its duly authorized agent, and, upon action 


* Decision rendered, Mar. 8, 1911. 128 N. Y. Supp. 822. 
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being brought, the defendant should take over the defense of 
the suit, and that the plaintiff should not assume any liability 
or settle any claim or interfere with the litigation without the 
consent of the defendant. If action was brought, the policy 
provided that :— 

“The (defendant) company shall have the absolute right of 
determining whether an appeal shall be taken from any order or 
judgment in such suit.” 

The policy further provided that :-— 

“No action shall lie against the company to recover for any 
loss under this policy unless it shall be brought by the assured for 
loss actually sustained and paid in money by him after actual 
trial of the issue.” 

One of the plaintiff’s employees was injured in its mill and 
brought suit against it, and the defendant took over the de- 
fense, and a verdict of $5,000 was rendered upon which judg- 
ment was entered, with costs. The defendant appealed and 
the judgment was affirmed, and the defendant paid $5,000 to- 
wards satisfying the judgment, besides all costs, but refused to 
pay $275 interest which had accumulated upon the judgment 
pending the appeal, on the ground that its liability under the 
policy was limited to $5,000 and the cost of the litigation. 

The facts are stipulated, and the question for determination 
is whether the plaintiff is entitled as matter of law to recover 
from the defendant the interest on the judgment which it was 
compelled to pay. 

The plaintiff urges that the verdict and judgment being no 
greater than the limit of the defendant’s liability, the appeal 
which it insisted upon taking was for its own benefit, and there- 
fore it should pay the interest which accumulated pending its 
unsuccessful efforts to relieve itself from ultimate liability, and 
that any contrary construction of the provisions of the policy 
would render it nugatory because the accumulating interest would 
be constantly eating away the agreed indemnity, and the interest 
might eventually amount to as much as the indemnity itself. 

The defendant insists that the contract limited its liability to 
the specific sum of $5,000 and gave to it the express right of 
appeal, and that whether the accumulating interest amounted to 
much or little during its exercise of that right it can be made 
to pay only the sum which was agreed, and that no cause of 
action existed in favor of the assured until it had paid the 
judgment which was entered against it, which was not done 
until after the interest complained of had accumulated. 

There are but two decisions in this state having any bearing 
upon the question to which counsel have called our attention 
or which we have been able to find. One is that of Munro vs. 
Maryland Casualty Co., 48 Misc. Rep. 183, 96 N. Y. Supp. 705, 
where the nonliability of the insuring company for accumulated 
interest was placed upon the ground that the delay in appealing 
had not been unreasonable. The other is Creem vs. Fidelity & 
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Casualty Co., 141 App. Div. 493, 126 N. Y. Supp. 555, where 
a judgment charging the insuring company with interest upon the 
judgment rendered was affirmed; the question of its nonliability 
not being raised.. The significance of the latter decision lies 
only in the fact that counsel for the insuring company conceded 
liability for interest accumulating pending an appeal by not chal- 
lenging the correctness of its allowance. It is very doubtful 
whether the reasonableness or the unreasonableness of delay 
in prosecuting the appeal is of any importance in determining 
the liability of the insuring company for interest, at least in a 
pure action at law, and we prefer placing our decision upon the 
plain terms of the policy and the legal obligations which follow 
them. Clearly the interest which accumulated on the judgment 
pending the appeal cannot be said to be any part of the cost 
of defense of the action which the insuring company agreed to 
pay. The agreement of the defendant was that in case action 
was brought tt would “at its own cost defend such suit” in the 
assured’s name. 

While the accumulation of interest was an incident to the 
appeal, it was not a part of the cost of appeal or of the taxable 
costs or of the defense of the action. There is no claim in the 
present case that there was any express promise to pay interest. 
The general rule is that, in the absence of an agreement to pay 
interest, it is implied by law as damages for not discharging a 
debt when it ought to be paid. Ledyard vs. Bull, 119 N. Y. 62, 
74, 23 N. E. 444. Where a contract provides for the payment 
of money upon the happening of an event, it is not due until 
the event transpires, and interest does not begin to run until 
that time. Howard vs. Johnston, 82 N. Y. 271. The contract 
embraced in the policy which the defendant issued to the plain- 
tiff is one of indemnity merely. It is not an agreement to save 
harmless or to pay when liability shall be established. If the first 
part of the agreement was not qualified by a subsequent clause, 
and if the only provision contained in the policy was that the 
insuring company would indemnify the assured against loss by 
reason of liability because of an accident happening to its serv- 
ant, obligation to pay would arise when judgment determining 
liability was entered against the assured (Stephens vs. Penn- 
sylvania Casualty Co., 135 Mich. 189, 97 N. W. 686), and 
whatever interest accrued in an ineffectual effort to get rid of 
the judgment the insuring company would be bound to pay. 
But this broad part of the agreement is qualified by a subsequent 
provision of the policy that no action shall lie against the com- 
pany to recover for any loss under the policy, unless it shall be 
brought by the assured for “loss actually sustained and paid in 
money after actual trial of the issue.” This clause is a sub- 
stantive part of the policy, and has the effect of changing the 
policy from one of indemnity when liability shall be established 
to one for indemnity for money paid out on the occurrence of 
a particular event, to wit, payment of the judgment obtained 
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because of such liability. The parties agreed, therefore, that the 
insuring company would indemnify the assured to the extent 
of $5,000, not because of the establishing of liability, but from 
loss for money actually paid out on account of liability. Hence 
the assured had no claim against the insuring company until it 
had paid the judgment which was rendered against it. When 
it had paid such judgment, and only after it had done so, did 
it have the right to call upon the insurer to indemnify it to the, 
extent of $5,000. 

Such interpretation of the policy is not only in accordance 
with the reading of its plain terms, but accords with that given 
to like terms contained in similar policies by many of the courts 
of other states. Kennedy vs. Fidelity & Casualty Co., 100 Minn. 
1, 110 N. W. 97,9 L. R. A. (N. S.) 478, 117 Am. St. Rep. 658; 
Frye vs. Gas & Electric Co., 97 Me. 241, 54 Atl. 395, 50 L. R. 
A. 444, 94 Am. St. Rep. 500; Connolly vs. Bolster, 187 Mass. 
266, 72 N. E. 981; Carter vs. Aitna Life Ins. Co., 78 Kan. 275, 
gt Pac. 178, 11 L. R. A: (N. S.) 1155; Stenbom vs. Brown- 
Corliss Engine Co., 137 Wis. 564, 119 N. W. 308, 20 L. R. A. 
(N. S.) 956; Cushman vs. Fuel Co., 122 Iowa, 656, 98 N. W. 
509; Allen vs. A&tna Life Ins. Co., 145 Fed. 881, 76 C. C. A. 
265,7 L. R. A. (N. S.).958. In all the above cases it was held 
that payment of the judgment which the employee obtained 
against the assured was a condition precedent to a right of 
action against the insuring company, and that no cause of action 
existed until the judgment was so paid. Some of the decisions 
involved garnishment proceedings and relief was denied on the 
express ground that, the judgment against the assured not having 
been paid by him, no claim or cause of action existed in his favor 
against the insuring company which could be impounded. This 
being so, of course, interest could not commence until the as- 
sured had paid the judgment. 

A holding giving a like construction to the policy was made in 
our own state in Beyer vs. International Aluminum Co., 115 
App. Div. 853, 101 N. Y. Supp. 83, where the employee had 
obtained a judgment against the assured, which had become 
insolvent, and by an action in equity sought to compel the in- 
suring company to pay to him the amount of his judgment which 
was within the limit of liability. The policy contained a like 
clause to that in the case at bar, to the effect that no action 
should lie against the company to recover for any loss “unless 
it shall be brought by the assured for loss or expense actually 
sustained and paid in money by him after actual trial of the 
issue.” It was held that the judgment creditor had no cause 
of action, and that he could not reach the fund, and that judg- 
ment debtor had no cause of action against the insurer because 
it had not paid the judgment. 

In Beacon Lamp Co. vs. Travelers’ Ins. Co., 61 N. J. Eq. 59, 
47 Atl. 579, upon which the plaintiff relies, the assured was 
declared a bankrupt on the day the employee recovered a judg- 
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ment for more than the limit of liability. Without paying the 
judgment, the trustee in bankruptcy brought action in equity 
against the insurance company, and the judgment creditor inter- 
vened and asked to have her judgment paid. The policy con- 
tained the same clause as the one under consideration but the 
Vice Chancellor ignored it, and held that the judgment creditor 
had the right to have her judgment paid to the extent of the 
er limit. On appeal (Travelers’ Insurance Co. vs. Moses, 

3 N. J. Eq. 260, 49 Atl. 720, 92 Am. St. Rep. 663) the Court 
of Errors expressly repudiated this holding, but held that the 
act of bankruptcy and the turning over of all property for the 
payment of debts was a payment pro tanto of the judgment, 
and to that extent the judgment creditor through the trustee in 
bankruptcy might recover. Upon the particular point involved 
at bar the New Jersey case does not differ from the others 
cited, but in its ultimate holding it is opposed to our own de- 
cision of Beyer vs. International Aluminum Co., supra. 

Through a different method of reasoning it was held in 
Davison vs. Maryland Casualty Co., 197 Mass. 167, 83 N. E. 
407, and in Maryland Casualty Co. vs. Omaha Electric L. & 
P. Co., 157 Fed. 514, 85 C. C. A. 106, and in National & Prov- 
idence Worsted Mills vs. Frankfort Insurance Co., 28 R. I. 126, 
66 Atl. 58, that the insuring company was only liable for the 
amount stipulated by its policy, and that it could not be com- 
pelled to pay interest accumulating on a judgment during pen- 
dency of appeals where the aggregate amount exceeded such 
limit. 

On the other hand, it was held in Paper Co. vs. Casualty Co., 
92 Me. 574, 43 Atl. 503, and in Cudahy Packing Co. vs. New 
Amsterdam Casualty Co. (C. C.) 132 Fed. 623, that the in- 
suring company was liable for interest upon the judgment ob- 
‘tained against the assured notwithstanding it exceeded the stip- 
ulated amount. These holdings appear to have been made 
without particular consideration, and are criticised in some of 
the other cases cited, and cannot be deemed to be controlling. 

While it seems inequitable to compel the plaintiff to pay the 
interest on the judgment accruing while the defendant was 
engaged in an ineffectual attempt to relieve itself from liability, 
the answer to it is that the parties otherwise agreed. By its 
agreement the plaintiff deprived itself of all right to interfere in 
the litigation, and could not compel payment from the insuring 
company until it had itself paid the judgment, and could not 
pay the judgment, except at its own peril, as long as the defend- 
ant desired to appeal. The cause of action did not arise against 
the defendant when judgment was entered against the assured, 
but only on payment of the judgment after the insuring company 
had done what it chose respecting an appeal. Interest therefore 
did not begin to run when judgment was entered, but only when 
the judgment was paid. 

It follows that judgment must be directed in favor of the 
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defendant, with costs. All concur, except Kellogg, J., dissenting 
in opinion. 
Joun M. KeEttoce, J. (dissenting.) 

By its policy the defendant agreed “to indemnify the assured 
* * * against loss by reason of the liability imposed by law 
upon the assured for damages on account of bodily injury,” 
etc. The policy provided: “The company’s liability for an ac- 
cident resulting in injuries to or in the death of one person is 
limited to five thousand dollars”; that the assured shall not 
voluntarily assume any liability, or settle any claim, except at 
its own cost, shall not interfere with negotiations for settlement, 
or with legal proceedings, and “that no action shall lie against 
the company to recover for any loss under this policy, unless it 
shall be brought by the assured for loss actually sustained and 
paid in money by him after actual trial of the issue,” and that 
the assured will immediately deliver any paper, process, or sum- 
mons served upon it to the company, “and the company will, 
at its own cost, defend against such suit in his name and on 
behalf, or settle the same. The company shall have the absolute 
right of determining whether an appeal shall be taken from any 
order or judgment in such suit.” 

The defendant, an accident insurance company formed to carry 
on that business, was insuring the plaintiff on account of acci- 
dents which might happen in its business to its employees. The 
policy was written by it. It had the choice of language in stating 
the contract, and its language may be construed strictly against 
it. Schumacher vs. Great Eastern G. & I. Co., 197 N. Y. 58, 
64, 90 N. E. 353, 27 L. R. A. (N. S.) 480. In that case Schu- 
macher was insured against the effect of bodily injuries “caused 
directly and independently of all other causes by external, vio- 
lent and accidental means,” etc. In the policy was a provision 
that : 

“For loss of life only resulting wholly or in part from sun- 
stroke, freezing, septicemia, hydrophobia or the involuntary 
or unconscious inhalation of gas or other poisonous vapor, 
the company will pay one-half of the principal sum provided in 
Schedule A.” 

Schumacher died from septicemia, which, however, was not 
the effect of bodily injury caused by external, violent, or acci- 
dental means, and it was claimed the company was not liable on 
this accident insurance policy. The court held that the clause 
quoted was a separate, independent provision in the policy, and 
might be enforced as such without regard to the other provisions 
of the policy; the defendant itself having inserted that language 
in the policy. 

We need not go into an extended discussion of the various 
provisions of the policy in question. We find in it a separate 
independent clause, providing what the rights and liabilities shall 
be in case the assured is sued on account of an accident. The 
policy provides that the assured shall not settle or litigate, but 
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must turn the summons over to the insurer, which at its own 
cost will defend against the suit, or settle the same. The words 
“at its own cost” attach themselves as much to the words “or 
settle the same” as to the words “defend against the suit,” so 
that we have the absolute agreement of the company to defend 
against any suit at its own cost, or to settle the suit at its own 
cost. An insurer does not at his own cost defend against a suit 
merely by employing lawyers, procuring the attendance of wit- 
nesses and then leaving the assured to pay the judgment which 
may follow and leaving it to another action against the insurer 
for reimbursement. When the company agreed to defend against 
a suit or settle the same at its own cost, the agreement is 
broken if the assured is compelled to pay the judgment. The 
language in question casts the duty of payment upon the insurer, 
and after the summons is delivered to it it assumes all responsi- 
bility with reference to the suit, with the sole proviso that the 
limit of its liability on account of the damages to one person 
shall not exceed $5,000. The damages were liquidated in this 
case at just $5,000, and therefore, as between these parties, the 
plaintiff was absolved from all responsibility with reference to 
the lawsuit or judgment. It was between them virtually a 
judgment against this defendant. When the judgment was re- 
covered, it merged the original cause of action, and the liability 
thereafter rested upon the judgment itself and not upon the 
cause of action upon which it was founded. The interest in 
question is awarded by law as damages for nonpayment of 
money when due. Steiner vs. Fourth Presbyterian Church, 17 
App. Div. 500, 45 N. Y. Supp. 524. 

It would therefore be unjust to charge upon the plaintiff the 
damages which the law has imposed on account of the delay 
and neglect of the defendant. The interest in question does 
not represent any liability on account of or for the accident or 
the policy, but is a liability imposed by law for the delay of the 
defendant in paying the judgment which, as between the parties, 
it was legally obligated to pay. The interest therefore is the 
obligation of the defendant, and not of the plaintiff, and the 
plaintiff having been compelled to pay the same, is entitled 
to recover it without reference to the terms of the policy other 
than that the judgment was to be paid by the defendant. 

The cases cited against these views give too much attention 
to the provision that the assured shall not recover in a lawsuit 
against the insurer except for money actually paid. They over- 
look the real object of the contract. In effecting insurance the 
plaintiff was not purchasing a lawsuit but indemnity. It was 
paying in advance for such accidents as might happen to it, and 
such accidents the defendant, for the premiums paid, agreed to 
defend against or settle at its own cost, but, as an additional 
precaution, it provided that it should only be liable in a lawsuit 
to the insured, and for money actually paid by the insured, thus 
making it clear that the injured person could not recover against 
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it, and rendered it impossible for the insured to make a collusive 
settlement with its employee to the detriment of the insurer. 
But that provision is merely incidental, and is of importance 
only after the company has made a breach of its agreement, 
at its own cost to settle the cause of action or defend against 
any suit. If the insurer fully performed its agreement, then 
this clause about a lawsuit was entirely immaterial. It was 
only inserted to regulate the rights of the contractors, not as 
parties to the contract, but as parties to a lawsuit which might 
follow the breach of the contract by the defendant. 

We have seen that the policy contemplates that the assured 
shall practically remain passive after the accident, shall not 
settle or interfere with any settlement or litigation. Upon this 
subject, we find the two provisions: First, that it shall not 
voluntarily assume any liability or settle any claim except at its 
own expense; and, second, that it shall not recover any money 
until the liability has been fixed after a trial of the issues. 
Perhaps, under this provision, it would only be safe for it to pay 
at the end of an execution. An agreement between these parties 
which contemplated that no claim, no matter how just, should 
be paid until it was reduced to judgment, and then at the end 
of an execution might be against public policy and of doubtful 
validity. It cannot be that the plaintiff divested itself of all 
power to settle and pay just claims unless such duty was placed 
by the instrument upon another. These provisions give force 
to the agreement that the company is to defend against or settle 
actions at its own cost. In effect the policy put the insurer in 
the place of the insured as the party to negotiate, to settle, to 
litigate, to pay. The insurer is the only person who has the 
right, and consequently the duty, of ascertaining the validity 
of the claim, and of making the proper adjustment of it and of 
litigating it if to it it seems unjust or unreasonable, or if for 
any reason it deems it for its interest so to do. The parties 
clearly contemplated that every just claim should be properly 
and promptly met, and have fixed upon the insurer as the only 
person to take care of such claim. 

I think, therefore, that the interest in question is no part of 
the liability for or on account of the accident within the limita- 
tion of the policy, and is a charge arising from the defend- 
ant’s own act, for which as between the parties it is solely 
responsible. 

I favor judgment for plaintiff for the amount claimed, with 
costs. 
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STERN vs. ROSENTHAL Ev? At.* 
(Supreme Court of New York, Appellate Term.) 


REGULATION—“BUSINESS OF INSURANCE.” 


Insurance Law (Consol. Laws 1909, c. 28) § 4, prohibits any person from 
engaging “in the business of insurance” within the state except on 
compliance with the requirements of the insurance law. Held, that 
where defendants employed plaintiff to manufacture trousers out of 
defendants’ material, and, im consideration of a deduction of 1 per 
cent from the amount to become due, agreed to pay for plaintiff’s 
services if the goods should be damaged by fire, defendants did not, 
by such provision, assume a risk, and hence that part of the contract 
did not constitute doing an insurance business by defendants within 
such section. 

(For other cases, see Insurance, Cent. Dig. § 114; Dec. Dig. § 2.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 915-926; vol. 
8, pp. 7593, 7594.) 


* Decision rendered, April 8, 1911. 128 N. Y. Supp: 711. 
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LIFE. 


SUPREME COURT OF ILLINOIS. 


CUNAT et AL. 
US. 
SUPREME TRIBE OF BEN HUR* 


BENEFICIARIES—VALIDITY OF CERTIFICATE. 


A benefit certificate was not void because one of the beneficiaries was 
not eligible as such. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


INELIGIBLE BENEFICIARY—EFFECT. 


Where one of the beneficiaries named in a benefit certificate is not eligible, 
and no provision is made for apportionment, the eligible beneficiary 
takes the entire fund. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


BENEFIT CERTIFICATE—VALIDITY. 


Insured in a benefit certificate stated in her application that the benefi- 
ciaries named were her cousins, when one of them was not her 
cousin and was ineligible, and the certificate contained the usual 
covenants warranting representations to be true. Held, that the 
certificate was not void. 


(For other cases, see Insurance, Cent. Dig. § 1861; Dec. Dig. § 723.) 


Certiorari to Appellate Court, First District, on Appeal from 
Municipal Court of Chicago; Stephen A. Foster, Judge. 

Action by Joseph Cunat and another against the Supreme 
Tribe of Ben Hur. To review a judgment of the Appellate 
Court, affirming a judgment of the municipal court of Chicago 
in favor of plaintiffs, the record comes here by certiorari. Af- 
firmed. 

This was an action commenced in the municipal court of Chi- 
cago by Joseph Cunat and Mary Cunat, the defendants in error, 
against the Supreme Tribe of Ben Hur, the plaintiff in error, 
a fraternal beneficiary association, upon a benefit certificate 
issued by the plaintiff in error upon the life of Katherine Hub- 
icka for the sum of $1,400, in which Joseph Cunat and Mary 
Cunat were named as beneficiaries. The case was tried before 
the court without a jury, and a judgment was rendered in favor 
of the defendants in error for the sum of $1,522.50, which has 
been affirmed by the Appellate Court for the First District, and 
the record has been removed into this court for further review 
by writ of certiorari. 

The plaintiff in error was organized under the laws of the state 
of Indiana, and is licensed to do business in this state, and is 


* Decision rendered, April 19, 1911. 94 N. E. Rep. 925. 
I-—Vol. XI.—84 


9°7560 














1320 ' Insurance Law Journal Vol. 40. [July, 1911. 


authorized to pay death benefits to the families, heirs, blood rela- 
tives, affianced husbands, and affianced wives of, or persons de- 
pendent upon, its members. In the application the insured stated 
Joseph and Mary Cunat bore to her the “relationship of cousins.” 
It appeared from the stipulation of the parties that Joseph Cunat 
and Mary Cunat were husband and wife; that Mary Cunat was 
a cousin of the insured, but that Joseph Cunat was not related 
to her; and it was conceded by the defendants in error that 
Joseph Cunat was not eligible as a beneficiary, and not entitled 
to any part of the money agreed to be paid under the beneficiary 
certificate issued to the insured. Katherine Hubicka died March 
15, 1907. Propositions of law were submitted, some of which 
were held and others refused. 


MANN & MILLER and ArtHuR J. Donovan (Benjamin Crane, 
of Counsel), for Plaintiff in Error. 

L. A. Kapsa and CHaries C. SpENcER, for Defendants in 
Error. 

HAND, J. (after stating the facts as above). 

(1) It is first contended that the naming of Joseph Cunat in 
the application as a beneficiary, when he was not eligible, had the 
effect to avoid the benefit certificate. This contention cannot 
be sustained. In Norwegian Old People’s Home Society vs. 
Wilson, 176 Ill. 94, 52 N. E. 41, a benefit certificate was issued 
by the Policemen’s Benevolent Association to Elef Danielson, 
and the Norwegian Old People’s Home Society and P. J. Daniel- 
son, a brother of the insured, were named as beneficiaries. The 
benefit certificate provided that one-half of the insurance should 
be paid to each of the said beneficiaries, and it was held that the 
benefit certificate was not void, although the Norwegian Old 
People’s Home Society was ineligible as a beneficiary, and that 
one half of the amount of the benefit certificate should be paid 
to P. J. Danielson, and the remaining half to Daisey E. Wilson, 
the daughter and only heir of the insured. To the same effect is 
Grimme vs. Grimme, 108 III. 265, 64 N. E. 1088. 

(2) It is next contended that, if the benefit certificate is not 
avoided by naming Joseph Cunat as a beneficiary, Mary Cunat, 
who was eligible, only takes one-half of the insurance. In the 
certificate issued to Katherine Hubicka the fund was not ap- 
portioned between the beneficiaries, as it was in the Wilson Case, 
and we think the trial court correctly held that Mary Cunat took 
the entire fund. In Beard vs. Sharp, 100 Ky. 606, 38 S. W. 
1057, the court held that where an ineligible beneficiary was 
named the entire fund would go to an eligible beneficiary named 
in the benefit certificate. To the same effect is Caudell vs. 
Woodward, 96 Ky. 646, 29 S. W. 614. 

(3) It is further contended that the insured warranted or 
falsely represented the statement “bearing to me the relationship 
of cousins” to be true, and that unless the statement was literally 
true the benefit certificate was void. The benefit certificate 
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contained the usual covenants that the insured warranted the 
truth of her representations. The language above quoted 
amounted only to a direction by the insured to the association as- 
to whom the insurance, upon her death, should be paid, and did: 
not amount to a warranty or false representation, and did not 
have the effect to avoid the benefit certificate. Minnesota Mutual 
Life Ins. Co. vs. Link, 230 Ill. 273, 82 N. E. 637. 

(4) It is finally contended that the action cannot be main- 
tained in the joint names of Joseph and Mary Cunat. The 
declaration consisted of five counts, and the general issue was 
filed, with a stipulation that any defense could be made under- 
the general issue which could have been made if properly pleadedi 
and the question of the right of defendants in error to sue 
jointly does not appear to have been raised in the trial court 
by any proposition of law submitted to the court, and it cannot 
be raised in a court of review for the first time. 

(5) In no event did the joining of Joseph Cunat with Mary 
Cunat as a coplaintiff injure the plaintiff in error. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


According to the prevailing doctrine, which seems more in accord 
with sound reason, the mere inability of the beneficiary to receive does 
not invalidate the contract, but the benefit in such case will go to 
such parties as the rules of the order may designate in the absence of 
beneficiaries or otherwise to the next in kin. Sargent vs. Supreme 
Lodge, 158 Mass. 557; Britton vs. Supreme Council, 46 N. J. Eq. 102; 
Kentucky, &c., Soc. vs. McGregor, 7 Ky. L. B. 550; Palmer vs. Welch, 
132 Ill. 141; Amer. Legion vs. Perry, 140 Mass. 580. The contract 
itself has been purchased for a valuable consideration, and that its 
benefit should go to the parties best entitled to the same is the rea- 
soning of the courts taking this view. See Amer. Legion, supra. In 
accord with this principle the failure of one of the beneficiaries, in the 
absence of any special apportionment in the designation, entitles the 
remaining beneficiary to the whole. The contracts of a benevolent 
association, if ultra vires in part, may be sustained as to such part as 
remains valid. Grand Lodge vs. Waddill, 36 Ala. 313. 
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UNITED STATES CIRCUIT COURT. 
D. Ruope IsLAnp. 


PRUDENTIAL INS. CO. OF AMERICA 
vs. 


MOHR. (No. 2,960.)* 


LIFE INSURANCE—STIBULATIONS AS TO INCONTESTABIL- 
ITY—PARTIES AFFECTED. 
A stipulation in a life policy that it shall be incontestable after one year 


inures only to the benetit of insured and his beneficiary, and it may 
not be invoked by a stranger to the contract. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


At law. Action by the Prudential Insurance Company of 
America against Charles F. Mohr. Demurrer to declaration 
overruled in part, and decision reserved in part. 


Comstock & CANNING, for Plaintiff. 

Pace & CusHine, for Defendant. 

Brown, D. J. 

This action is described in the writ and declaration as an action 
of trespass on the case for damages arising from conspiracy. It 
is in substance an action for deceit by fraudulent misrepresen- 
tation that Joseph P. Hennon was in good health and an insur- 
able risk, which induced the plaintiff insurance company to issue 
two policies upon the life of said Hennon, with a clause in each 
policy providing in effect :— 

“That the policies should be incontestable after one year from 
the date of issue, provided that all due premiums were paid 
thereon.” 

The declaration alleges the death of the insured, Hennon, after 
the expiration of one year from the date of issue; the refusal of 
the plaintiff insurance company to pay the amount called for 
under these policies, on the ground of fraud in their pro- 
curement ; that the beneficiary, Elizabeth F. Mohr, the wife of the 
defendant, brought suit and recovered judgment for $6,173.89, 
which sum was thereafter paid to her. 

The declaration is in substance to the effect that as a result of 
a conspiracy between the defendant, Charles F. Mohr, a practi- 
cing physician, his wife, the beneficiary, and Hennon, the as- 
sured, the plaintiff was fraudulently induced to issue policies 
containing a clause making said policies incontestable in the 
event which subsequently happened, to wit, the death of Hennon 
after the expiration of one year from the date of issue. 


* Decision rendered, Feb. 21, 1911. 185 Fed. Rep. 936. 
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Disregarding for the present all questions raised as to the 
form and sufficiency of the averments, we will first consider the 
substantial questions: raised by the first, second, and third speci- 
fied grounds of demurrer. 

The substance of the defendant’s contention is that whatever 
damage was suffered by the plaintiff company was brought upon 
and caused to itself by its issuing the policies with incontestable 
clauses that the said company, but for its own deliberate, subse- 
quent independent act in inserting in said policies said incontes- 
table clauses could have set up the fraudulent misrepresentation, 
and thus have prevented judgment from being obtained ; that the 
incontestable clauses were either the sole or a contributing clause 
of any damage which it has suffered; and that by issuing 
policies of this character the company estopped itself to claim 
damage for any fraud which induced the issue of said policies 
where the insured died more than one year after they were 
issued, and while said policies were still in force. 

Assuming on demurrer that, but for the incontestable clauses, 
the plaintiff need not have been held in damages upon the suit by 
the beneficiary (see opinion of the Supreme Court of Rhode 
Island in Elizabeth F. Mohr vs. Prudential Ins. Co., etc., 78 
Atl. 554, handed down January 16, 1911), it by no means 
follows that the issuing of the policies with incontestable clauses 
is to be regarded as an independent act, which arrests the train 
of causation and must be regarded as the sole and proximate 
cause of the injury. That the company has agreed under certain 
conditions not to contest its liability is insufficient to show that 
the fraudulent representation as to the health of the assured was 
not an inducement which led it to agree to put itself in a posi- 
tion where it would be practically defenseless in a suit brought 
by the beneficiary. In fact the condition of health of the ap- 
plicant for an incontestable policy would seem to require more 
careful consideration than where the application is for a policy 
without such a clause. A clause of this character is the subject 
of an opinion by the Supreme Court of Rhode Island, in Murray 
vs. State Insurance Co., 22 R. I. 524, 48 Atl. 800. 53 L. R. A. 
742, which was subsequently cited by the Supreme Court of Mas- 
sachusetts in Reagan vs. Union Mutual Life Insurance Co., 189 
Mass. 555, 70 N. E. 217, 2 L. R. A. (N. S.) 821, 109'Am. St. 
Rep. 659, a decision eae upon a policy containing the fol- 
lowing clause :— 

‘“Incontestability—This policy is incontestable from date of 
issue for any cause except nonpayment of premium.” 

In the opinion of Knowlton, C. J., it was held that, if such 
clause were treated as intended to include fraud among the mat- 
ters which cannot be set up in defense, this part of the provision 
is against the policy of our law and therefore void. It was said, 
however :— 

“This is not like the numerous cases in which the policy pro- 
vides that it shall be incontestable for fraud after the expiration 
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of a specified time, which is not unreasonably short. It has 
often been held that a provision of that kind is valid, because 
it is in the nature of a limitation ofthe time within which 
the defendant may avoid the policy for this cause. Such a pro- 
vision is reasonable and proper, as it gives the insured a guaranty 
against possible expensive litigation to defeat his claim after the 
lapse of many years, and at the same time gives the company 
time and an opportunity for investigation, to ascertain whether 
the contract should remain in force. It is not against public 
policy, as tending to put fraud on a par with honesty. Wright 
vs. Mutual Benefit Ass’n, 118 N. Y. 237 (23 N. E. 186, 6 L. PR. 
A. 731, 16 Am. St. oy 749); Vetter vs. Massachusetts National 
Ass’n, 29 App. Div. 72 (51 N. Y. Supp. 393); Clement vs. New 
York Ins. Co., 1o1 Toma. 22 (46 S. W. 561, 42 L. R. A. 247, 70 
Am. St. Rep. 650); Goodwin vs. Provident Assur. Ass’n, 97 
Iowa, 226-234 (66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 
411); Kline vs. Nat’l Benefit Ass’n, 11 Ind. 462 (11 N. E. 620, 
60 Am. Rep.703) ; Murray vs. State Ins. Co., 22 R. I. 524 (48 
Atl. 800, 53 L. R. A. 742); Royal Circle vs. Achterrath, 204: IIl. 
549 (68 N. E. 492, 63 L. R. A. 452, 98 Am. St. Rep. 224.)” 

The opinion in New York Life oa Co. vs. Hardison, 
199 Mass. 190-195, 85 N. E. 410, 127 Am. St. Rep. 478, con- 
tains references which indicate that a ‘provision making a policy 
incontestable after two years from its date has received statutory 
Tecognition as a proper provision. 

‘The clause in question is an ordinary and proper provision. 

The declaration alleges in substance that the fraudulent con- 
spiracy included within its scope, not only the procurement of the 
ordinary agreement of insurance, but also the provision making 
the policies incontestable. Under these allegations all steps taken 
by the company in reliance upon the misrepresentation, including 
the insertion of the clauses which tied its hands and made it de- 
fenseless in a suit upon the policy itself, as well as the judgment 
obtained against it and the payment thereof, must be regarded as 
natural consequences contemplated by the defendant. The mere 
fact that the insurancé company was induced to put itself into 
a defenseless position cannot avail the present defendant, who is 
neither a party to the contract nor a beneficiary. The incontest- 
able clause inures only to the benefit of the assured and his 
beneficiary, and there is no reason why it should be invoked by 
a third person, a stranger to the contract; on the contrary, the 
special reasons for upholding the validity of a clause of this 
character are confined to those standing in the relation of insured 
or beneficiary. See cases supra; also Mutual Reserve Fund Life 
Ass’n vs. Austin, 142 Fed. 398, 73 C. C. A. 498, 6 L. R. A. (N. 
S.) 1064. 

Considering the question of causation, we can have no doubt 
that the incontestable clause was efficient in causing the plaintiff’s 
loss. Nevertheless deceit was the primary cause. 
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Assuming on demurrer that but for this clause the company 
had a complete defense against an action on the policy, this but 
emphasizes the importance of this feature of the fraudulent 
design, and the necessity for regarding it as a part of the intended 
consequences of the original fraud, rather than as an independent 
and intervening act of the company. 

The misrepresentation was made for the purpose of procuring 
from the company a document upon which it could be compelled 
to pay money. Without the incontestable clause, this purpose 
could not have been carried out; an ordinary contestable policy 
would have been insufficient. 

The declaration alleges that application was made to the com- 
pany for policies with the incontestable clause, and that such 
policies were issued in reliance upon false representations. As- 
suming the truth of the defendant’s contention on demurrer that 
the incontestable clauses were efficient in fixing the insurance 
company’s liability, the chain of causation between the false 
representation and the damage is complete, continuous, and un- 
broken. The events that happened followed in accordance with 
what was designed. ‘The incontestable clause was one of the 
essential conditions both of the design and of the result. The 
result was a natural and probable consequence of the defendant’s 
misrepresentation. The elements of estoppel against the defend- 
ant, a stranger to the contract, are entirely lacking. The first, 
second, and third grounds of the demurrer are without merit. 

The foregoing disposes of what seems to me the only substan- 
tial question in the case. 

The defendant also specifies as grounds of demurrer numerous 
matters relating to the uncertainty of plaintiff's averments and to 
the inclusion of evidentiary or immaterial matters in the declara- 
tion. Though the declaration is drawn with an appreciation of the 
substantial questions of law that arise, it is objectionable, in that 
it is overloaded with mere matters of evidence. As the gist of 
the action is deceit, the plaintiff should allege with certainty and 
definiteness fraudulent misrepresentation made by this defendant, 
either directly or through another party to the alleged conspiracy. 
The clause relied upon by the plaintiff at the bottom of page 4 
sets forth only one false representation—that the said Hennon 
was in good health and an insurable risk. The statement upon 
page 2 of the declaration, that the plaintiff was desirous of taking 
out insurance upon the life of Hennon, etc., is entirely irrelevant 
to the gist of this action, and introduces collateral and confusing 
matter. So, also, the specification of a large number of other 
companies, on page 3. 

While the allegations concerning the conspiracy may be pleaded 
as inducement (Webb’s Pollock on Torts [New Am. Ed.] p. 4o1 
et seq.), and, if proved, are important as making the represen- 
tations of one party to the conspiracy the representations of all, 
yet the defendant is entitled to be informed by direct allegation 
whether the plaintiff charged the defendant with deceit by and 
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through false representations made in writing in Hennon’s appli- 
cation, or whether it charges false representations otherwise 
made. 

To consider these points in detail, however, would be of little 
value. They relate to idiosyncracies of this particular declaration, 
and many of the questions will doubtless be removed by amend- 
ment to the declaration, whereby matters of inducement shall 
be properly distinguished from a statement of the gist of the 
action, and wherein the gist shall be stated in direct and positive 
terms, rather than argumentatively. 

The court will hear the parties further, and will orally decide 
as to the matters to be eliminated and amended. 

The demurrer is overruled as to the first, second, and third 
grounds. Decision reserved as to other grounds. 


. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


This decision is in line with those which hold that the agent must 
respond in damages to his company for an abuse of his authority. See 
Gilmore vs. Bradford, 82 Me. 547; Franklin F. Ins. Co. vs. Bradford, 201 
Pa. 32. It may even be questioned whether the same argument should 
not apply to the insured who fraudulently procures a policy payable to 
another than himself. If A through fraudulent representations induces 
B for a consideration coming from himself to pay a sum of money to 
C, A may be held responsible in ordinary commercial transactions. 
Why should the incontestable clause be extended to relieve the party 
procuring the insurance from the penalty of his offense? If his estate 
were the beneficiary it might be said that to hold it liable would 
defeat the object of the clause. The court, however, implies that all 
parties to the contract are immune. 


 O0@ --- 


SUPREME COURT OF NORTH CAROLINA. 


WILSON 
US. 


LIFE INS. CO. or Vircinia.* 


LIFE POLICIES—FRAUD—EVIDENCE. 

Evidence held insufficient to show fraud or deceit, inducing plaintiff to 
accept life insurance. 

(For other cases, see Insurance, Dec. Dig. § 138.) 

Clark, C. J., dissenting in part. 


Appeal from Superior Court, Durham County; Daniels, Judge. 
Action by J. T. Wilson against Life Insurance Company of 
Virginia. Judgment of nonsuit, and plaintiff appeals. Affirmed. 


* Decision rendered, May 3, 1911. 71 S. E. Rep. 79. 
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Civil action heard on appeal from justice of the peace, before 
his honor, F. A. Daniels, judge, and a jury, at January term, 
1911, of the superior court of Durham County. Evidence was 
offered, and on the argument before the court and jury, the court 
having intimated an opinion that on the evidence, if believed, 
plaintiff was not entitled to recover. In deference to such inti- 
mation, plaintiff, duly excepting, submitted to a nonsuit and 


appealed. 


MANNING & EverETT and BRAMHAM & BRAWLEY, for Appel- 
lant. 

Bryant & BrocbEN, for Appellee. 

Hoke, J. 

There was no error in the ruling of the court below. It ap- 
peared that on the 21st of March, 1808, plaintiff took out a life 
insurance policy in defendant company, insuring his life for a 
period of 10 years on payment of weekly premiums, and at the 
end of the specified time the policy contained several options 
looking to a continuance of the same on certain terms, and also 
one numbered 4 in words as follows: “4. Surrender this policy 
and draw the entire cash value, that is the legal reserve computed 
according to the Actuaries’ Table of Mortality and 4 per cent 
interest together with the dividend.” The premiums having been 
paid for Io years, and plaintiff having elected to terminate the 
contract relation under the fourth option set out above, the claim 
was calculated, and the amount due under the provisions of said 
option, $3.62, was duly tendered plaintiff and refused. Plaintiff 
made the refusal on the ground that the agent of the company, 
during the bargain about the policy, assured plaintiff that at the 
end of 10 years he would get back the premium and interest 
thereon at 4 per cent and on the trial testified to that effect. 

(1) We have said, in Floars vs. Ins. Co., 144 N. C. 232-235, 56 
S. E. 915,916: “It is also accepted doctrine that when the parties 
have bargained together touching a contract of insurance, and 
reached an agreement, and in carrying out, or in the effort to 
carry out, the agreement a formal written policy is delivered and 
accepted, the written policy, while it remains unaltered, will 
constitute the contract between the parties, and all prior parol 
agreements will be merged in the written instrument; nor will 
evidence be received of prior parol inducements and assurances 
to contradict or vary the written policy while it so stands, as em- 
bodying the contract between the parties. Like other written 
contracts, it may be set aside or corrected for fraud or for mutual 
mistake ; but, until this is done, the written policy is conclusively 
presumed to express the contract it purports to contain,” citing 
Beach’s Laws of Insurance, §§ 495, 496; Vance on Insurance, 
pp. 163, 348; Insurance Company vs. Mowry, 96 U. S. 547, 24 L. 
Ed. 674. This position being well recognized and the policy not 
providing for any such settlement or adjustment of plaintiff’s 
claim as he now demands, a recovery could only be had by 
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reformation of the policy, or on the ground of fraud or deceit. 

(2) The action having originated in the court of a justice of 
the peace, and that court having no equitable jurisdiction in ac- 
tions for reformation of written instruments, the first ground of 
relief is not open to plaintiff. Berry vs. Henderson, 102 N. C. 
525, 9 S. E. 455; Dougherty vs. Sprinkle, 88 N. C. 391; Fisher 
vs. Webb, 84 N. C. 44. And the demand can only be maintained, 
if at all, on the second ground stated, for fraud or deceit. 

(3) The suit being for no more than $50, there is no defect of 
jurisdiction in this aspect of the case, whether the action be con- 
sidered as one in tort or in contract. Stroud vs. Insurance Co., 
148 N. C. 54, 61 S. E. 626; Duckworth vs. Mull, 143 N. C. 461, 
55 8. E. 850. 

(4) We concur in the opinion, however, that the evidence is 
not sufficient to sustain an action for fraud or deceit. Nor would 
it justify a reformation of the policy on that ground. True, 
plaintiff testified that defendant’s agent assured him in general 
terms that the investment was as good as a savings bank, and 
told him that under this clause 4 he would get his premiums back, 
with interest at 4 per cent, but these representations were not of 
a kind nor under circumstances that justified plaintiff in relying 
upon them, nor would they uphold the view that an actionable 
fraud had been perpetrated. The testimony showed that plaintiff 
was a man of fair intelligence and some business experience. He 
could read and write, had worked for about 12 months in a 
furniture store, taking written leases from purchasers. That he 
also worked in a grocery store five or six years, selling goods on 
time and entering up the items of charge in the credit department 
of the business, and in a hardware store for some months, where 
he had done the same thing. That plaintiff and defendant’s agent, 
who solicited the insurance, had worked in a mill together, and 
there was nothing to show any disparity between them, either in 
intellect or information, and the case, we think, comes clearly 
under the class considered and passed upon in Cathcart vs. In- 
surance Co., 144 N. C. 623, 57 S. E. 390, and Clements vs. In- 
surance Co., 70 S. E. 1076, at present term. 

There is no error, and the judgment of nonsuit is affirmed. 

Affirmed. 

Cysax, C. J. 

Concurs in the conclusion and in the opinion, but dissents from 
the following dictum: “The action having originated in the court 
of a justice of the peace, and that court having no equitable 
jurisdiction in actions for reformation of written instruments, 
the first ground of relief is not open to plaintiff.” 

1. The Constitution, art. 4, § 1, provides: “The distinctions 
between actions at law and suits in equity, and the forms of all 
such actions and suits, shall be abolished; and there shall be in 
this state but one form of action, for the enforcement of protec- 
tion of private rights or the redress of private wrongs which 
shall be denominated a civil action.” This provision is not 





Life.] Wilson vs. Life Ins. Co. of Virginia. 1329 


restricted to the superior court, but applies to all courts. Section 
27 of the same article confers upon justices of the peace juris- 
diction “of civil actions founded on contract, wherein the sum 
demanded does not exceed $200; and wherein the title to real 
estate shall not be in controversy,” and authorizes the General 
Assembly to confer upon justices of the peace “jurisdiction of 
other civil actions, wherein the value of the property in contro- 
versy does not exceed $50.” Accordingly the Legislature has 
conferred such additional jurisdiction in Revisal 1905, § 
1420. The phrase “property in controversy” has been held to 
mean the value of the injury complained of, or the amount in 
controversy. Malloy vs. Fayetteville, 122 N. C. 480, 29 S. E. 880; 
Watson vs. Farmer, 141 N. C. 453, 54 S. E. 419; Duckworth vs. 
Mull, 143 N. C. 464, 55 S. E. 850. There is nothing, therefore, 
in either the Constitution or the statute which denies a justice of 
the peace jurisdiction of a controversy within the amounts above 
specified, on the ground that an action is equitable in its nature; 
the only exception is “when title to real estate is in controversy.” 
It has been held that the justice has jurisdiction of an equitable 
defense within the prescribed amount. Levin vs. Gladstein, 142 
N. C. 494, 55 S. E. 371, 115 Am. St. Rep. 747. If so, he neces- 
sarily has jurisdiction of an equitable cause of action within that 
limit. 2. Even if the justice of the peace did not have juris- 
diction, the case having gone by appeal to the superior court, 
that court has full jurisdiction. This has been held in McMillan 
vs. Reeves. 102 N. C. 559, 9 S. E. 452, wherein Smith, C. J., says: 
“Tt is not material to inquire into the question of the jurisdiction 
invoked in initiating the-suit, since any objection on this account 
is obviated by the removal of the cause into the superior court, 
presided over by the judge, and the submission of all the parties 
thereto to his exercise of jurisdiction in the premises, as fully 
as if the action had there originated. As, then, the court, assum- 
ing to exercise jurisdiction, did possess it fully over the subject- 
matter of the action and the parties to it, in which all the heirs 
were represented by counsel, the cause was, in a strict sense, 
coram judice, on the rulings in West vs. Kittrell, 8 N. C. 493, 
and Boing vs. Railroad, 87 N. C. 360, even without the aid of 
Laws 1887, c. 276, which sustains the jurisdiction thus acquired 
and authorized the court ‘to proceed and hear and determine all 
matters in controversy in such action’,” etc. 

In Boing vs. Railroad, 78 N. C. 363, it was held that, where 
the subject-matter of the action is one of which the court of the 
justice of the peace and the superior court have concurrent 
jurisdiction, and the case is carried by appeal to the superior court, 
the latter will retain jurisdiction though the proceedings in the 
court of the justice of the peace are void for irregularity. This 
can only be sustained upon the ground that the case, having 
gotten into the superior court, which has jurisdiction, the notice 
of appeal has the same efficacy as the service of a summons in 
bringing the defendant into court. In West vs. Kittrell, 8 N. 
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C. 493, it was held that where a case was irregularly carried to 
the superior court from the county court the former will retain 
jurisdiction, if it was a subject-matter of which the superior 
court would have had jurisdiction, if the action had originally 
been instituted in that court. 

The jurisdiction of the superior court is fixed by the Constitu- 
tion, and, when it has jurisdiction of the controversy, upon the 
above authorities it has it fully, regardless whether the cause 
originated in a lower court or in the superior court. The doctrine 
of derivative jurisdiction (though sustained by some cases), 
whereby a case brought by appeal to that court is dismissed, in 
order that it may straightway be brought back by a summons, 
has no foundation in the Constitution or in reason. 

No plaintiff will subject himself to the delay and expense of 
bringing an action before a justice of the peace when the juris- 
diction is clearly in the superior court, A judgment by a justice 
of the peace, when he has no jurisdiction, would be a nullity. 
But when, by appeal, the cause gets into the superior court, 
nothing is to be gained by dismissing the action. The trial should 
proceed. If amendments, or the defense set up, bring in matters 
of which the justice would not have had jurisdiction, that is no 
reason why the superior court, having obtained jurisdiction by 
the notice of appeal, should not proceed with the trial. 


COURT OF CIVIL APPEALS OF TEXAS. 


SECURITY LIFE INS. CO. OF AMERICA 
US. 
STEPHENSON et ux.* 


LIFE INSURANCE—SOLICITING AGENT—AUTHORITY. 

Where a soliciting agent of an insurance company was authorized to 
take notes in settlement for the first year’s premium at the time of 
taking applications for insurance and to make settlements in his 
own name in any manner he saw proper, provided he settled with 
the company for its share within 60 days, the agent being entitled 
to 75 per cent of the first premium on the insurance written, such 
agent had apparent authority to accept notes for less than the full 
amount of the usual first premium on taking applications. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182; Dec. Dig. § 129.) 


* Decision rendered, April 13, 1911. Rehearing denied, May 11, 1911. 
136 S. W. Rep. 1137. 
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FRAUD OF AGENT—LIABILITY OF COMPANY—NOTES FOR 
PREMIUMS—TRANSFER. 


Where a life insurance agent, with authority to accept notes for less than 
the first annual premium in settlement, prior to the issuance of 
policies contracted for, represented to the insured that the company 
would issue the policies applied for, and thereby secured insured’s 
promissory notes, knowing that one of the policies would not be 
issued, and afterwards transferred the notes to an innocent pur- 
chaser for value, he thereby perpetrated a fraud on the insured for 
which the insurance company was responsible under the rule that an 
agent acting within the apparent scope of his authority binds his 
principal, and if when so acting he perpetrates a fraud on the other 
party, the principal is liable. 


(For other cases, see Insurance, Cent. Dig. § 123; Dec. Dig. § 93.) 


APPLICATION —REJECTION OF POLICY—RECOVERY OF 
PREMIUM. 

Where defendant S. applied for a $50,000 policy and executed a nego- 
tiable note to the agent for a part of the premium which the agent 
transferred before maturity to an innocent holder, and the company 
refused to write more than $20,000 on insured’s life, insured was 
entitled to reject the policy for $20,000, and, having done so, to 
demand the protection of the insurance company against liability on 
the note. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


PREMIUM NOTES—NEGOTIATION—DAMAGES. 


Defendant S. applied for a $50,000 policy on his life, and his wife ap- 
plied for a policy of $5,000 on her life; S. executing to the agent, 
at the time of the application, a note for $930.50 to cover his first 
premium, and his wife a similar note for $150 on her policy. These 
notes the agent at once negotiated. The insurance company refused 
to issue $50,000 on the life of S., but offered a $20,000 policy, and 
accepted the application on the life of the wife. Both policies, 
however, were refused by the applicants. The agent returned $86.70, 
the difference between what had been realized from the sale of the 
note for $930.50 and the first premium at the regular rate for a 
$20,000 policy, agreeing to place the other $30,000 in another company. 
S. paid the amount so returned to the holder of the note given by 
his wife, receiving credit therefor, whereupon the holder of the notes 
instituted suit thereon in which defendants S. and wife prayed judg- 
ment over against the insurance company. Held, that defendant S. 
being entitled to recover the principal, interest, and attorney’s fees 
which he had been compelled to pay the holder of the note for $930.50, 
less the amount returned by the agent, such amount should have 
been deducted from the judgment in favor of the defendant S. 
against the insurance company without a plea of payment pro tanto. 


(For other cases, see Insurance, Dec. Dig. § 198.) 


Appeal from District Court, Montague County; Clem B. 
Potter, Judge. © 

Action by J. G. Clark against D. A. Stephenson and wife, in 
which the Security Life Insurance Company of America was 
made a party defendant at the instance of the defendants 
Stephenson, and the recovery over demanded against it in case 
of judgment for plaintiff. Judgment was rendered for plaintiff 
and for defendant Stephenson against the Insurance Company, 
and it appeals. Affirmed. 
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F. W. Butt and Speer & WELDON, for Appellant. 

W. S. JAMEson, J. M. CHAMBERs, and W. T. RussELL, for 
Appellees. 

Hopces, J. 

The judgment from which this appeal is prosecuted was 
rendered in a suit instituted by J. G. Clark, one of the appellees, 
against D. A. Stephenson and wife, Nellie Stephenson, on two 
promissory notes dated September 11, 1907, and payable to E. 
D. Noe. One of the notes was for the sum of $930.50, signed 
by D. A. Stephenson; the other was for $150, signed by Mrs. 
Stephenson alone. The petition admitted that the smaller note 
was entitled to a credit of $86.70. At the instance of the Stephen- 
sons the appellant, Security Life Insurance Company of America, 
was made a party defendant in the court below upon the alle- 
gation of facts which, if true, would entitle them to a judgment 
over against the appellant in the event Clark recovered against 
them. In a trial before the court judgment was rendered, in 
favor of Mrs. Stephenson on the $150 note, and in favor of 
Clark against D. A. Stephenson for the entire indebtedness, 
amounting to $1,474.50, including principal, interest, and attor- 
ney’s fees; and in favor of Stephenson over against the appellant 
for the sum of $1,270. The appellant, Security Life Insurance 
Company of America, alone has appealed. 

The only complaint made is that the court erred in rendering 
the judgment he did in favor of Stephenson over against the ap- 
pellant. Among the various reasons assigned are the following: 
That the judgment was contrary to the law and the evidence; that 
Noe, as the agent of the appellant, exceeded his authority and 
went beyond the apparent scope thereof in making the contract 
with Stephenson to issue him a policy of insurance for less than 
the usual annual premium; and because of the failure to allow 
appellant a credit of $86.70, a sum refunded by Noe, as a part 
of what he had received when he transferred the notes. 

From the findings of the court and the record we gather sub- 
stantially the following facts: At the time the notes sued on 
were executed, E. D. Noe was the agent of the appellant for the 
purpose of soliciting life insurance in this state. He took an 
application for insurance from D. A. Stephenson for a policy 
in the appellant company for the sum of $50,000, stipulating for 
the payment of an annual premium of $1,861. At the time of 
taking this application, Noe entered into an agreement with 
Stephenson by which he accepted the latter’s personal negotiable 
promissory note, due some time thereafter, for the sum of 
$930.50, in full payment of the first premium. Noe also on the 
same date took the application of Mrs. Stephenson for a policy 
in the appellant company for the sum of $5,000, stipulating for 
the payment of an annual premium of $294, and accepted her 
promissory note for the sum of $150 as payment of the first 
premium. Stephenson testified that these note were not to be 
negotiated till the policies were delivered, that Noe informed 
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him that they were required with the applications, and that was 
the reason why he and his wife gave them. ‘The notes after- 
wards passed by transfer into the hands of Clark, the plaintiff 
in the suit, before maturity. When the applications for insurance 
were sent in to the general office of the appellant company, it 
declined to issue a policy on the life of Stephenson for the 
amount of $50,000, and without consulting him wrote and sent 
him one for $20,000. Noe, the agent, who seems to have been 
the party who sent the policy, explained at the time that $20,000 
was the maximum his company would issue, advised Stephenson 
that he would undertake to place the remaining $30,000 in some 
other company, and expressed a hope that he would accept the 
$20,000 policy. The policy on the life of Mrs. Stephenson was 
in accordance with the terms agreed upon. Both policies were 
refused by Stephenson and his wife. ‘The reason assigned was 
that they wanted both or neither; that, inasmuch as the policy 
for $50,000 was not issued according to the agreement with Noe, 
they would not accept the other. When the notes matured, 
payment was refused, and this suit followed. 


(1, 2) From the evidence it is clear that Noe had the authority 
to solicit insurance as the agent of the appellant, to collect the 
first premiums, and to take notes in lieu of money. But counsel 
for appellant contend that he could not accept less than the full 
amount of the usual premiums; that such an act was beyond the 
apparent scope of his authority, and, for that reason, not bind- 
ing upon the principal. If there was any evidence in this record 
to indicate that there was a limitation upon the authority of the 
agent to accept less than a certain premium rate, that proposition 
might contain some force. Such, however, is not the case. The 
rule seems to be that an agent acting within the apparent scope 
of his authority binds his principal; and, if while thus acting the 
agent perpetrates a fraud upon the other party, the principal 
may be held responsible therefor. If Noe represented to Ste- 
phenson that his company would issue to him a policy on his life 
for $50,000, and thereby secured from Stephenson his negotiable 
promissory note, knowing that the policy would not be issued, 
and afterwards transferred the note to an innocent holder, he 
perpetrated a fraud of which Stephenson had a right to complain. 
For the consequences of this fraud the appellant is liable, unless 
it can be said that Noe was not at the time acting within the ap- 
parent scope of his authority. German Ins. Co. vs. Gibbs, 42 
Tex. Civ. App. 407, 92 S. W. 1068, 96 S. W. 760; McKay vs. 
N. Y. Life Ins. Co., 124 Cal. 270, 56 Pac. 1112; Mutual Reserve 
Life Ins. Co. vs. Seidel, 52 Tex. Civ. App. 278, 113 S. W. 945; 
Teutonia vs. Ewing, 90 Fed. 217, 32 C. C. A. 583. 

(3) It is not contended that Stephenson was legally bound to 
accept the $20,000 policy as a compliance with his application for 
a $50,000 policy. If he had the right to reject the $20,000 policy 
as no compliance with his application, and did so, then it follows 
logically that he had a right to have his note returned. If this 
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had been negotiated so that it could not be returned and canceled, 
he had then the right to demand protection against liability on 
it in the hands of an innocent purchaser. The question then is: 
Who, in this instance, was the responsible party? Was it the 
appellant, or should Stephenson be required to look alone to Noe, 
the agent? Noe was at the time the representative of the ap- 
pellant; what he did was actually and ostensibly done in his 
representative capacity. Had he taken a note for the full 
amount of the premium, under the authority which the testi- 
mony here shows he possessed, there would hardly be any ques- 
tion as to the appellant’s liability to Stephenson for indemnity 
against payment. Mutual Reserve Life Ins. Co. vs. Seidel, 
supra; N. Y. Life Ins. Co. vs. Baese, 31 S. W. 824; Godfrey vs. 
N. Y. Life Ins. Co., 70 Minn. 224, 73 N. W. 1; 1 Cooley’s Briefs 
on Ins. pp. 487, 488. If that liability did not exist in this instance, 
it must be for the reason that the note taken by Noe from Ste- 
phenson was for a sum less than what the evidence shows the 
annual premiums were, and that this was notice to Stephenson 
that Noe was exceeding his authority. E. L. Williams, who was 
at the time of this transaction appellant’s general manager for 
its Southern department, including Texas, testified as follows: 
“During the year 1907 E. D. Noe had a contract to solicit life 
insurance in ‘l‘exas, and to take settlements for same. Soliciting 
agents were permitted by the company to take notes in settlement 
for the first year’s premium at the time of taking the applications 
for insurance; but all settlements were to be taken in his own 
name, making such settlements as he saw proper, with the under- 
standing that he settle the nets due the company within 60 days. 
We permitted the agents under me to do business that way. 
The contract we had with Mr. Noe was a commission contract 
calling for 75 per cent on the insurance written. He had authority 
to take notes or any other settlement that he saw fit, just so 
he settled the nets due the company for the first year’s premium.” 
From this it appears that Noe had authority to make such con- 
tracts as he saw proper regarding the first year’s premium, so 
he accounted to the company for its part within 60 days. Noe 
also testified that his commissions were 75 per cent of the first 
year’s premiums, and that in making this contract with Stephen- 
son he made the reduction out of his commission ; that he intended 
to account to the company for its full proportion of the net pro- 
ceeds. It is also shown that the appellant did receive from the 
sale of this note its proportion of the premium due upon the 
policy for $20,000 issued by him at the regular rate; that at 
the time of the trial it still retained that amount and made no 
offer to refund. There was testimony tending to show that it 
had notice of the real transaction between Stephenson and Noe 
long before the notes matured, and retained the money after 
having acquired such knowledge. Under the circumstances of 
this case, we think a judgment in favor of Stephenson against 
the appellant was justified by the evidence. 
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(4) The testimony shows that after Stephenson refused to 
accept the policy for $20,000 which Noe had sent him with the 
promise to place the other $30,000 with some other company, 
Noe returned the sum of $86.70; that being the difference be- 
tween what had been realized from the sale of the note for 
$930.50 and the first premium, at the regular rate, charged for 
the $20,000 policy. Stephenson paid that sum on the note that 
had been given by his wife, and the credit as such was allowed 
in his favor in the judgment recovered against him by Clark. 
In this action over against the appellant, Stephenson was entitled 
to recover what he had been damaged by the negotiation of his 
note for $930.50. That damage amounted to the principal, in- 
terest, and attorney’s fees which he was compelled to pay Clark, 
less whatever sum Noe had returned. Therefore the $86.70 
should have been deducted by the court from the amount of 
the judgment rendered in Stephenson’s favor. It was not neces- 
sary to plead payment of that sum in order that appellant might 
be entitled to that deduction. Its general denial put in issue all 
of the damages claimed by Stephenson, and the proof showed 
the proper sum for which judgment should have been rendered. 

The judgment will therefore be reformed so as to allow that 
credit, and, as reformed, is affirmed. The costs of the appeal 
are adjudged against the appellee Stephenson. 


SUPREME COURT OF GEORGIA. 


FEW 
US. 


SUPREME LODGE K. P* 


MUTUAL BENEFIT SOCIETIES—CONDITIONS. 


A fraternal beneficiary society issued to one of its members a certificate 
of membership in the nature of a policy of life insurance, dated No- 
vember 1, 1907, containing, among others, the following provisions: 
“The contract evidenced hereby shall not begin until 12 o’clock noon of 
the day of the date hereof, and then the Supreme Grand Lodge of 
Knights of Pythias, hereinafter called the ‘society’ will not be liable 
unless the said member has actually paid the membership fee and made 
the first monthly payment required while said member is in good 
health.” Also: “Said monthly payments will be due and payable to the 
secretary of the section to which the member belongs, without notice 
in advance, on the lst day of each and every month. Failure to make 
any such payment on or before the 20th day of the month for which 
the same is due shall ipso facto, from and after such date, forfeit 


* Decision rendered, April 14, 1911. 71 S. E. Rep. 130. Syllabus by 
the Court. 
L—vVol. XL.—85. 
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this certificate, subject to the provisions contained in paragraph 7 
hereof.” Also: “All of the conditions and provisions of the contract 
between the member and the society are conditions precedent to any 
liability of the society hereunder, and are to be deemed to be assented 
to and accepted without the necessity for the member’s signature 
being affixed hereto.” Held, the provisions of the certificate above 
quoted make the payment of the first monthly payment while the 
insured is “in good health” a condition precedent to any liability 
of the insurer on the contract. Reese vs. Fidelity Mutual Life Asso- 
ciation, 111 Ga. 482, 36 S. E. 637; Clark vs. Mutual Life Ins. Co., 
129 Ga. 571, 59 S. E. 283. 


(For other cases, see Insurance, Cent. Dig. § 1857; Dec. Dig. § 721.) 


BENEFIT CERTIFICATE— PAYMENT OF ASSESSMENTS — 
WAIVER — ESTOPPEL. 

The certificate containing the further provision that “no officer or repre- 
sentative thereof, or of any subordinate body thereof, has any right 
or power, by any statement, agreement, promise, or manner of trans- 
acting business, to waive the provisions or requirements of the con- 
tract between the member and the society, or of the laws, rules, and 
regulations of the society,” if the first monthly payment was made 
not at the inception of the contract, but subsequently to the date of 
the certificate and while the member was not in good health, accept- 
ance of such payment by a representative of the society, authorized 
to collect premiums for the latter, with knowledge at the time on 
the part of the representative that the insured was not then in good 
health, would not be a waiver by the society, or estop it from con- 
tending that it was not liable, because the insured was not in good 
health when the payment was made. Springfield Fire, etc., Ins. Co. 
vs. Price, 132 Ga. 687, 64 S. E. 1074; 3 Cooley’s Briefs on Insurance, 
2513. <Aliter, if delivery of the certificate and acceptance of the 
premium were contemporaneous. Mechanics’ & Traders’ Ins. Co. 
vs. Mutual Real Estate & Building Association, 98 Ga. 262, 25 S. E. 
457; Johnson vs. A&tna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. 
St. Rep. 92, followed in Athens Mutual Ins. Co. vs. Evans, 132 Ga. 
703-711, 64 S. E. 993. 

(For other cases, see Insurance, Cent. Dig. §$§ 1866-1868; Dec. Dig. § 724.) 


CERTIFICATE—DELIVERY — PAYMENT — PAYMENT OF PRE- 
MIUM—GOOD HEALTH OF INSURED—QUESTION FOR 
JURY. 

Under the evidence submitted, it was for the jury to determine whether 
the insured was in good health when the first monthly payment was 
made on November 20, 1907; and, if not, then whether the repre- 
sentative of the society, to whom such payment was made, had notice 


of the fact, and whether the delivery of the certificate and acceptance 
of the first monthly payment were contemporaneous. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
DIRECTION OF VERDICT. 


The judge erred in directing the verdict. 


Error from Superior Court, Morgan County; D. W. Meadow, 
Judge. 


Action by M. M. Few against the Supreme Lodge Knights of 
Pythias. Judgment for defendant, and plaintiff brings error. 
Reversed. 
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M. C. Few and F. C. Foster, for Plaintiff in Error. 
GARRARD & GAZAN and Percy MippLEsRooks, for Defendant 
in Error. 
ATKINSON, J. 
Judgment reversed. All the Justices concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The distinction here made between the power of the agent to waive 
the policy provisions in case of contemporaneous and subsequent pay- 
ment of premium is based on the principle that the agent, authorized to 
act for the company in delivery of the policy and receipt of the pre- 
mium, has presumptive authority to waive policy provisions which, 
unknown to the insured, would otherwise render the contract void. 
The insured is not bound by conditions of which he is ignorant. But 
after he has received constructive notice of the policy provisions his 
subsequent payment of the premium and its acceptance by the agent 
will no longer relieve the forfeiture. See Shotliff vs. Modern Woodmen, 
100 Mo. App. 485; Mutual Ben. L. Ins. Co. vs. Robinson, 7 C. C, A. 444; 
Bartlett vs. Ins. Co., 77 Iowa 155. 

A contrary doctrine has, however, been held by some of the courts, 
and the insured is presumed to know of the policy limitations. This 
principle has been sustained by the United States Supreme Court. See 
Northern Assur. Co. vs. Ass’n, 183 U. S. 308; L. & L. & G. Ins. Co. vs. 
Lumber Co., 11 Okla. 585. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtH Circuit. 


UNITED COMMERCIAL TRAVELERS OF AMERICA 
vs. 
SAIN. (No. 2,077.)* 


DEATH BENEFITS—NOTICE—CONSTITUTION AND BY-LAWS 
INSTRUCTIONS. 

The constitution of defendant mutual benefit society provided that with- 
in 90 days from the receipt of satisfactory proof of the death of a 
member in good standing the society would pay to the person entitled 
thereto a sum not exceeding $5,000, and would also pay to the person 
entitled thereto the sum of $1,300 in weekly installments of $20 each; 
the first to be paid within 90 days from the receipt of proof of death. 
The by-laws declared that in case’ of an accidental injury notice 
must be given within 10 days thereafter, containing specified infor- 
mation, and a notice of like character given in like manner and time 
in case of death or loss resulting from accidental injury, and a failure 
to give any notice required, or to furnish, within 30 days after the 
period of immediate, total, continuous disability resulting from ac- 
cidental injury, or from the date of death or loss resulting therefrom, 
direct and affirmative proof of such accident and of such disability, 


*Decision rendered, April 4, 1911. 186 Fed. Rep. 271. 
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death, or loss, shall be deemed a waiver of all claims against the order. 
Held, that such provisions with reference to notice contemplate a 
distinction between injuries to the member from disability or loss of 
life or other bodily injury and claims made by the beneficiary in case 
of the death of the member, and that such beneficiary was therefore 
not required to give notice of her claim for death or loss until 30 
days after the insured’s death. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 

MUTUAL BENEFIT SOCIETIES—NOTICE OF DEATH— 
WAIVER. 

By-laws of a mutual benefit sqciety, providing for notice of a death 


claim within a specified time after the member’s death, are for the 
benefit of the society and may be waived. 


(For other cases, see Insurance Cent. Dig. § 1965; Dec., Dig. § 789.) 

MUTUAL BENEFIT SOCIETY—DEATH OF MEMBER—NOTICE 
—WAIVER. 

In an action on a mutual benefit certificate, evidence held to justify a 


verdict finding that defendant company had waived a provision of its 
by-laws, requiring notice of death within a specified time. 


(For other cases, see Insurance, Dec. Dig. § 819.) 


In Error to the Circuit Court of the United States for the 
Eastern District of Tennessee. 

Action by Mary Lou Sain against the United Commercial 
Travelers of America. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Before Severens and Knappen, Circuit Judges. 


Cookr & Swaney and Vorys, SATER, SEYMouR & PEass, for 
Plaintiff in Error. 

Spears & Lyncu and WiLiiAMs & Situ, for Defendant in 
Error. 


SEVERENS, C. J. 

This was an action brought by the defendant in error, Mary 
Lou Sain, to recover an amount which she claimed to be due her 
from the plaintiff in error, on account of the death of her hus- 
band, who was a member of the order, and who had made her 
his beneficiary in case of his death by the terms of his subscription 
when he became a member. The plaintiff in error is a fraternal 
beneficiary association incorporated under the laws of Ohio and 
has its principal office and place of business in the city of Colum- 
bus in that state. Under its constitution the supreme authority 
of the order is vested in a supreme council, subordinate to which 
are the grand and subordinate councils whose authority is limited 
to the districts in which they are organized. One of these sub- 
ordinates, known as “Lookout Council No. 162,” is maintained 
at Chattanooga, Tenn. One of the objects for which the order 
was organized and of its constitution was the provision and 
establishment of an indemnity fund which is maintained by 
assessments upon its members. From this fund its members are 
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indemnified against bodily injuries to the member resulting in 
disability or loss of limbs or death. 

In August, 1903, Charles G. Sain was admitted to membership 
in the order at Chattanooga, and remained in good standing until 
his death. He met with an accident at that place on the 3d day 
of December, 1906, whereby he was thrown with violence upon 
a roadway from the buggy in which he was riding, by collision 
with a dray which was passing on the street. He suffered some 
contusions upon the back of his head and body, but which seemed 
at the time not to be severe. He continued to work in his 
customary vocation for nearly 10 days, complaining somewhat of 
pains in his head and back, and then became suddenly worse, 
and soon thereafter he became unconscious, and he died on the 
20th day of the same month, in consequence, as is claimed, of 
the injuries so received. Some of the doctors testified that the 
immediate cause of his death was cerebro-spinal meningitis. 

(1) The provision of the constitution of the order upon which 
the plaintiff founded her right to recover reads as follows :— 

“If any member of the order (other than a social member) 
who has paid, when due, all fees, fines, costs, dues and assess- 
ments charged or levied against him shall sustain, during the 
continuance of his membership, and while in good standing, 
bodily injury effected through external, violent and accidental 
means, which alone shall occasion death immediately, or within 
six months from the happening thereof, the Order of United 
Commercial Travelers of America, within ninety days from the 
receipt of satisfactory proof of his death, shall pay to the 
person or persons entitled thereto, a sum not exceeding five 
thousand ($5,000) dollars, and shall also pay to the person or 
persons entitled thereto, as aforesaid, the sum of thirteen hundred 
($1,300) dollars, in weekly installments of twenty-five ($25) 
dollars each, the first of such weekly installments to be paid 
within ninety days from the receipt of such proof of death.” 

The main controversy in the case is found in the following 
provisions of the constitution of the order concerning the giving 
notice to its secretary of the injury or death. This provision 
is found in section 7 of the constitution and reads as follows :— 

“In event of any accidental injury on account of which a 
liability may arise against the order, notice in writing must be 
sent to the Supreme Secretary within ten days thereafter, stating 
the full name and address of the injured member, the nature, 
date, extent and all full particulars of his accident, and injury, and 
the name and address of his medical attendant, and notice of 
like character shall also be given in like manner and time in case 
of death or loss resulting from accidental injury. 

“Failure to give any notice hereinbefore required, or to fur- 
nish, within thirty days from the termination of the period of 
immediate, total, continuous disability resulting from such acci- 
dental injury,or from the date of death or loss resulting there- 
from, direct and affirmative proof of such accident and of such 
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disability, death or loss, shall be deemed a waiver of all claims 
against the order and shall invalidate the same.” 

The plaintiff in error alleged by plea that the notices required 
by the provision had not been given, and that in consequence 
the right of recovery by the defendant in error had been for- 
feited. Other defenses were made by plea; but, in so far as they 
concern issues of fact, they are concluded by the verdict of the 
jury, unless the plea that there was no evidence at all upon the 
essential grounds of the recovery or some of them can be sus- 
tained. 

The vital questions in the case therefore arise upon the con- 
sideration of the requirements of the constitution in regard to 
the notices required to be given. It is contended that in a case 
such as this these several notices must have been given, that is 
to say, notice in writing to be sent within 10 days after the 
accident, and then, in case of death, if claim is made on that 
account, notice of the death and the circumstances must be 
given within 10 days after the death, and that direct and affirm- 
ative proofs of the accident and of the death must also be 
given within 30 days after the death; and it is insisted that, if 
any of these notices are omitted, there is a waiver of all claims 
against the order. On the other hand, it is contended by counsel 
for defendant in error, and as we think correctly, that the notices 
required have reference to the injury complained of and con- 
template a distinction between the injuries to the member from 
disability or loss of life or other bodily injury and claims made 
by the beneficiary in case of death of the member. This dis- 
tinction is indicated by the peculiarities of the subject-matter to 
which the language is to be applied. It is a case for the appli- 
cation of the maxim, “Reddendo singula singulis.”” Black on 
Interpretation of Laws, § 66. The first notice was one which 
was intended to be required in case the insured himself was 
claiming indemnity for his loss of time by reason of disability and 
probably also in case of loss of a member of the body, legs, arms 
or eyes. The other was intended to apply to the case of benefi- 
ciaries made such either by express stipulation or from being 
the representatives of the deceased. In this instance no claim 
was made for disability on account of the accident or any loss 
which the deceased might have suffered from the loss of the 
members of his body; therefore no notice adapted to such a 
case was necessary. 

(3) The question remains whether the beneficiary, the plain- 
tiff in this action, gave the notices required in the case of a claim 
for death, or, if she did not, whether it was waived by the asso- 
ciation. The death occurred, as above stated, on the 20th day of 
December. On the day of the death or the day after, pursuant to 
an agreement made between the father of the beneficiary and a 
Mr. Henry, who was an officer of the local organization and a 
member of its executive committee, an autopsy was held on the 
body of the deceased, and Mr. Henry hired Dr. Wise, the local 
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surgeon of the order, to assist in the autopsy. While this was 
being held, Dr. Wise requested that the body be held until Dr. 
Taylor, the chief surgeon of the order, could be summoned and 
arrive to examine the body. This delay was assented to, and Dr. 
Taylor was notified and came from Columbus to Chattanooga. 
Dr. Taylor was not only the chief surgeon of the order, but he 
had charge of the claim department, and it was his duty to 
receive all notices and to file all claims until they were disposed 
of. He arrived on Saturday, the 24th day of December. He 
made a full investigation of the case, was informed by persons 
who had knowledge of the circumstances, including the medical 
attendant of the deceased, of all the facts of its history from the 
time of the occurrence of the accident down to the death and the 
then conditions. The autopsy was continued in his presence 
and under his direction. He also employed in behalf of the 
company several other surgeons to assist at the autopsy. The 
minutes of the investigation were taken down by a stenographer 
employed by Dr. Taylor. These minutes were transcribed by the 
stenographer and were taken by Dr. Taylor to Columbus on his 
return. All this had been done before the expiration of 10 
days after the death. No request was made for any formal 
notices of the death and its cause, nor were any final proofs 
requested. It is true that the father of the beneficiary, who was 
an old and apparently not a very well-informed person, sent a 
request to the company for a blank form for a report and final 
proof, and that such blanks were sent by the association, but in 
consequence of the absence of the minister who conducted the 
funeral service, who was supposed to be an important witness, 
these forms were not filled out and sent within 30 days from the 
time of the death of the deceased. We think, however, that it 
is not important to consider this request for blanks or what was 
done in pursuance of it, if the notice and proofs had been already 
waived. We think the evidence was sufficient to justify, if indeed 
it did not require, the jury to find that there had been a waiver of 
the notice of the death and the final proofs. Upon this subject 
the court instructed the jury that the giving of the notice and 
the furnishing of the proof was a requirement that the associa- 
tion might waive, and that if the jury found from the evidence, 
and particularly the sending of the general surgeon and superin- 
tendent of claims to make personal investigation, that the com- 
pany had intended to waive notice of the death and the furnishing 
of proofs of the circumstances, they might find that a waiver had 
been made out. Thus the court did not determine as matter 
of law that what the company had done amounted to a waiver 
but left it for the jury to sav whether, from all the facts proven, 
they believed that the company did not intend to insist upon the 
formal notice, which would be required by the constitution of 
the order, and the final proofs; that is, whether it had not taken 
upon itself the ascertainment of the facts which the notice and 
formal proofs would disclose. The verdict of the jury was for 
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the plaintiff, and it is necessary to presume that the jury found 
that the defendant order did not intend to require the informa- 
tion which a formal notice and proof of facts would give, and 
it seems to us that the verdict of the jury was quite permissible 
in the circumstances. 

Nothing likely or possible, so far as we can see, would prob- 
ably be disclosed by the notice and formal proof which defend- 
ant’s counsel insist should have been given, was left to be sup- 
plied after the chief surgeon and manager of the claim depart- 
ment had ascertained by his own examination and of which he 
had a full and ample account made by the stenographer employed 
by him and put on file in his own office. After all that, the in- 
sistence upon these formalities seems altogether devoid of merit. 

(2) A number of cases involving this subject have been cited 
by counsel. We think it is well settled, and that the court was 
quite right in saying to the jury, that notices such as these may 
be waived by the insurer, and that evidence of such waiver may 
be found in the conduct of the association as in the case before 
us. And it has been held that where the association or company 
insuring has, upon information of the death, or other ground for 
a claim of indemnity, within the time allowed for giving notice, 
sent its own expert official for the very purpose of investigating 
and ascertaining the facts which might be material to its own 
exoneration, the insistence upon notice and proofs rests upon a 
barren technicality. See, for examples, the cases of American 
Accident Ins. Ass’n vs. Norment, 91 Tenn. 1, 18 S. W. 395; 
Martin vs. Equitable Accident Ass’n, 61 Hun, 467, 16 N. Y. 
Supp. 279; Sheanon vs. Pac. Mutual Life Ins. Co., 83 Wis. 507, 
53 N. W. 878. 

Much reliance is placed by counsel for the plaintiff in error 
upon the case of Travelers’ Ins. Co. vs. Nax, 142 Fed. 653, 73 
C. C. A. 649, in which Judge Gray delivered the opinion, wherein 
the subject was carefully discussed and the varying conditions in 
previous cases pointed out and the rules of law governing such 
conditions explained and affirmed. We find nothing in that case 
to criticise; on the contrary, we think that the conclusion of the 
court in that case was no doubt correct. But it furnishes no 
support to the defense made in the present instance. The con- 
tract for indemnity in that case required immediate notice to be 
served of any accident or injury. The deceased lived 72 days 
after the accident, and no notice was served for 67 days after 
his death, and there was no evidence of any waiver by the in- 
sured. We do not perceive how any other result could have been 
reached, and that, the contract having been disregarded by the 
failure to give notice, the plaintiff forfeited all right to recovery. 
The decisive fact or facts of thg present case did not arise and 
were not considered. 

We think it is not necessary to refer to other cases which relate 
to the consideration of the language of such contracts other than 
a few which seem most nearly relevant because of the similarity 
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of the contract for indemnity to that in the present case. These 
are the cases of Odd Fellows Fraternal Accident Ass’n vs. Earl, 
70 Fed. 16, 16 C. C. A. 596, decided by the Court of Appeals for 
the Second Circuit; Rorick vs. Railway Officials’ & Employees 
Accident Ass’n, 119 Fed. 63, 55 C. C. A. 369, decided by the 
Circuit Court of Appeals for the Ninth Circuit; Western Com- 
mercial Travelers’ Ass’n vs. Smith, 85 Fed. 4o1, 29 C. C. A. 
223, 40 L. R. A. 653; and Cooper vs. United States Mutual Ac- 
cident Association, 132 N. Y. 334, 30 N. E. 833, 16 L. R. A. 
138, 28 Am. St. Rep. 581. 

Perceiving no error in the rulings of the Circuit Court, we 
must affirm the judgment. 


SUPREME COURT OF PENNSYLVANIA. 


TAUSSIG 
US. 


UNITED SECURITY LIFE INS. & TRUST CO.* 


LIFE INSURANCE—INSURABLE INTEREST— WAGER CON- 
TRACT. 


A creditor, to have an insurable interest in the life of his debtor, must 
have due him at the time a valid, existing debt, and the mere purchase 
by a creditor of a policy on the life of the debtor, in the absence of 
such debt, entitles the creditor, upon insured’s death, to retain from 
the proceeds of the policy only such premiums and payments as were 
made by the creditor on account of the policy; the purchase being 
a wagering contract, and unlawful. 


(For other cases, see Insurance, Cent. Dig. § 162; Dec. Dig. § 116.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Lillian M. Taussig, administratrix with the will 
annexed of Robert Hodgson Ball, against the United Security 
Life Insurance & Trust Company. From an order discharging 
rule for judgment for want of a sufficient affidavit of defense, 
plaintiff appeals. Reversed. 


Argued before Fell, C. J., and Brown, Mestrezat, Potter, Elkin, 
and Moschzisker, JJ. 


E. SPENCER MILLER and WILLIAM TRAUTWINE, JR., for Ap- 
pellant. 
Henry LA BarrE JAYNE, for Appellee. 


* Decision rendered, March 20, 1911. 79 Atl. Rep. 810. 
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ELKIN, J. 


This suit was brought to recover the amount realized by the 
defendant company from the proceeds of an insurance policy 
taken out upon the life of Robert Hodgson Ball, less such 
premiums, payments, and expenditures as the appellee was _re- 
quired to make or incur in connection with the transaction. The 
appeal comes into this court from an order of the court below, 
refusing to enter judgment for want of a sufficient affidavit of 
defense. 

The insured decedent, on October 12, 1893, at the age of 41, 
took out the policy in question, and on September 23, 1895, 
sold it to the appellee company. At the time the transaction was 
consummated, Ball, the insured, sold to the appellee company two 
items of property, one a vested interest held by him in remainder, 
on the death of his mother, in certain property settled in trust 
by his father; the other item being the policy of insurance upon 
his own life, the proceeds of which, or at least that part of the 
proceeds remaining after deducting premiums, payments, and 
expenditures, are involved in this controversy. The policy of 
insurance called for the payment of $15,000 at the death of the 
insured. ‘The present worth of the reversionary interest at the 
time of the completion of the transaction was estimated to be 
$7,000. The appellee company paid to Ball as the consideration 
for these two items of property $14,500. Ball died September 
24, 1897, and the appellee company was paid the face value of the 
policy, $15,000. His mother died December 2, 1904, and by the 
decree of court the reversionary interest in the estate of his 
father, amounting to $9,989.35, was awarded to appellee. At 
the time Ball sold these two items of property to appellee, the 
relation of debtor and creditor did not exist between the parties. 
The policy had no accrued value at the time of its purchase. 
It was not assigned for the purpose of securing a creditor upon 
an existing indebtedness. It was an absolute sale of the policy 
to a company, not interested as a creditor or by ties of blood, in 
the life of the insured. The only interest the purchasing company 
had was that which grew out of the transaction itself. These 
facts clearly appear in the pleadings, or are conceded in the argu- 
ment of the case. The legal question to be determined upon 
this state of facts is whether the appellee company had an insur- 
able interest in the life of Ball, so as to relieve the transaction 
from the ban of the rule which holds wagering contracts on the 
life of another unlawful and invalid. 

The appellee relies on Wheeland vs. Atwood, 192 Pa. 237, 43 
Atl. 946, 73 Am. St. Rep. 803, and the line of cases there fol- 
lowed, to sustain the contention that the transaction did = 
constitute a wagering and unlawful contract. That case held, it 
substance, that a creditor may lawfully take out a policy on the 
life of his debtor in an amount sufficient to cover the debt and 
the cost of such insurance, with interest, not only on the debt, 
but upon the expenditures during the period of the expectancy 
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of life of the insured according to the Carlisle tables. It also 
appeared in that case that the policy was on the life of a wife 
who assigned it to her husband, and he in turn assigned it to a 
creditor in payment of an existing indebtedness. It was there 
held that the assignment of the policy by the debtor to his creditor 
in payment of an antecedent debt constituted a valid lawful con- 
tract, and that the creditor was entitled to the whole amount of 
the policy. This is the settled rule of gur cases, and there does 
not appear to be any sufficient reason, of public policy or other- 
wise, for disturbing it. 

In the case at bar the attempt is made to extend the rule a 
step farther than any decided case in our own state has yet gone. 
In the present case there was an absolute purchase of the policy 
by a company which, at the time of the transaction, had no in- 
terest in the life of the insured. There was no antecedent debt 
to be paid or secured. The relation of debtor and creditor had 
not been established at the time the negotiations were pending, 
nor did it exist after the transaction had been completed. The 
insured sold to a purchasing company, in no way connected with 
him, so far as the record shows, two items of property, one of 
them an insurance policy on his own life, and received in pay- 
ment therefor the definite amount of money agreed upon. When 
the transaction was completed, the purchasing company owned 
the policy and the reversionary interest, and the insured had re- 
ceived the amount of money agreed to be paid him. It was an 
absolute, unconditional purchase and sale. The purchasing com- 
pany acquired title to the property sold, and Ball got the money 
agreed upon as a consideration. He had no further obligations in 
the matter, either as a debtor or as a party to tge contract. In 
other words, neither before nor after the transaction was he a 
debtor to the appellee company. Under these circumstances the 
transaction in question cannot be sustained, upon the ground that 
the appellee company was a creditor of Ball, and had, under the 
authority of our cases, the right to purchase or take an assign- 
ment of the policy in payment of an existing indebtedness. 

Wheeland vs. Atwood, 192 Pa. 237, 43 Atl. 946, 73 Am. St. 
Rep. 803, and many other cases of like import, are authority for 
the doctrine that a creditor has an insurable interest in the life 
of his debtor; but these cases are not authority for the proposi- 
tion that a purchasing company, not a creditor and having no 
such relation, has an insurable interest in the life of one who 
simply offers to sell and does sell a policy upon his own life for 
a definite, fixed sum. The foundation of the rule is the existence 
of the relation of creditor, and if this relation does not exist there 
is no foundation upon which to predicate the rule. The relation 
must exist at and before the time of the transaction, and cannot 
grow out of the transaction itself, nor out of the subsequent 
dealings between the parties. A creditor, to have an insurable 
interest in the life of his debtor, within the meaning of the rule 
of our cases, must show that at the time he took an assignment 
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of the policy, there was a valid, existing indebtedness, in which 
event the relation of debtor and creditor would clearly exist. 

In the case at bar no such relation was shown. ‘The state- 
ment of claim in express terms avers that the appellee company 
had no insurable interest in the life of Ball, and, while the affi- 
davit of defense sets out the details of the transaction relied on 
to establish an insurable interest, it does not show any existing 
indebtedness at the time of the transaction, or indeed when it was 
completed. The facts relied on as a defense do not show that the 
relation of debtor and creditor ever existed between the parties 
to the transaction. The rule relied on has therefore no appli- 
cation. We are of opinion that the appellee did not have an 
insurable interest in the life of Ball, and that the transaction, 
whereby the policy in question was purchased, constituted a 
wagering contract upon the life of another, within the meaning 
of that class of cases declaring such contracts to be unlawful as 
against public policy. Gilbert vs. Moose, 104 Pa. 74, 49 Am. 
Rep. 570; Ruth vs. Katterman, 112 Pa. 251, 3 Atl. 833; Stam- 
baugh vs. Blake, 15 Atl. 705; Riner vs. Riner, 166 Pa. 617, 31 
Atl. 347, 45 Am. St. Rep. 693. See, also, Warnock vs. Davis, 
104 U. S. 775, 26 L. Ed. 924; Gordon vs. Ware National Bank, 
132 Fed. 444, 65 C. C. A. 580, 67 L. R. A. 550. 

The affidavit of defense sets up the bar of the statute of limita- 
tions, but counsel on both sides stated to the court that this de- 
fense was waived and would not be insisted upon. We have 
therefore treated the case as if no question as to the statute of 
limitations had been raised. 

The order of the court below, discharging the rule asking judg- 
ment for want af a sufficient affidavit of defense, is reversed, and 
the record is remitted, for the purpose of ascertaining the balance 
due appellant out of the proceeds of the insurance policy, less 
such premiums, payments, and expenditures as were made or 
incurred on account of the same, and when the balance due 
appellant has been liquidated, judgment to be entered thereon. 





Equitable Trust Co. vs. Newman. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


EQUITABLE TRUST CO. or New York 


Us. 


NEWMAN+* 
REBATES—ENFORCEMENT OF CONTRACT. 


A contract to pay a certain amount as premium for a life policy, rebate 
of part of the premium being provided for, cannot be enforced; In- 
surance Law (Consol. Laws 1909, c. 28) § 89, prohibiting rebating, 
being in force when the contract was made, and giving rebates being 
made a misdemeanor by Laws 1889, c. 282 (now Penal Law [Consol. 
Laws 1909, c. 40] § 1191.) 


(For other cases, see Insurance, Dec. Dig. § 184.) 


Appeal from City Court of New York, Trial Term. 

Action by the Equitable Trust Company of New York 
against Charles A. Newman. From a judgment on a verdict 
directed for plaintiff, and from an order denying a motion for 
new trial (69 Misc. Rep. 494, 127 N. Y. Supp. 243), defendant 
appeals. Reversed, and new trial granted. 


Argued before Seabury, Lehman, and Gerard, JJ. 


KauFFMAN & HeErzperc (Leon Kauffman and Joseph Herz- 
berg, of counsel), for Appellant. 

McLear & McLear (Robert E. McLear, of counsel), for Re- 
Spondent. 

LEHMAN, J. 

The plaintiff has brought suit, alleging that it is the holder for 
value’of a note made by the defendant. The answer contains a 
general denial and several affirmative defenses, setting forth 
that the instrument was signed and delivered to an agent of the 
general agent of the Equitable Life Assurance Society, upon his 
promise to allow the defendant a rebate of $234, and his promise 
to have the said policy canceled after its issuance. 

At the trial the plaintiff introduced in evidence the following 
instrument :— 

“New York, December 19, 1903. 

“Mr. Archibald C. Haynes, General Agent. The Equitable 
Life Assurance Society, No. 25 Broad Street, N. Y.—Dear Sir: 
I hereby acknowledge having received from Mr. Geo. Schlesinger 
policy No. 1,288,163, being for $20,000, on my life, in the Equi- 
table Life Assurance Society. You are authorized to place the 
said policy in force from this date, and I promise to pay you or 


* Decision rendered, May 4, 1911. 129 N. Y. Supp. 259. 
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your order the first annual premium, amounting to $634.60, as 
follows :— - 


Cash paid to George Schlesinger 


April 15, 1904 
Sept. 15, 1904 


“Very truly yours, Charles A. Newman.” 


And he gave testimony that it was a holder for value. The 
defendant then tried to show that at the time the instrument 
was signed and delivered the agent promised to allow him a re- 
bate of $234, and that this amount was credited on the amount 
payable under the instrument. This evidence was excluded, on 
the ground that it tended to vary a written instrument, and that 
in any event no such defense would be available against a holder 
for value of a negotiable instrument. 

Upon a motion to set aside the verdict the trial justice rendered 
a careful decision, sustaining his view that the instrument con- 
stitutes a negotiable instrument. See Equitable Trust Co. vs. 
Newman, 69 Misc. Rep. 494, 127 N. Y. Supp. 243. But in spite 
of the authorities cited therein I am unable to concur in his con- 
clusion. Those authorities, when analyzed, merely hold that, 
where an unconditional promise to pay is coupled with a state- 
ment of the circumstances out of which the indebtedness arose or 
of the consideration for the indebtedness, such statement does 
not render the promise to pay conditional, or deprive an instru- 
ment having all the elements of a negotiable instrument of its 
negotiable character. The principle underlying all these cases 
is well set forth in the case of Davis vs. McCready, 17 N. Y. 230, 
at page 232, 72 Am. Dec. 461 :— 

“If one will issue his negotiable paper and send it into the 
world in consideration of an engagement of the party with whom 
he deals to do some act for his benefit in future, he declares in 
effect that he will pay the note or bill according to its terms to 
any one who shall become the holder for value in the course of 
business and rely for his own indemnity upon the promise he has 
received as the consideration for issuing it.” 

[1] The mere fact that an instrument in negotiable form, 
promising absolutely to pay a sum of money, contains a state- 
ment of a future consideration, does not render the promise con- 
ditional upon the due performance and receipt of the future 
consideration. In this case, however, the instrument signed by 
the defendant is in the form of a letter, and not of a note. It 
recites the receipt of a policy of insurance, and gives the agent 
authority to make the policy effective, and by fair construction 
it is not intended to be a present unconditional engagement, but 
is conditional upon the agent performing his part of the con- 
tract. While no special form is necessary to render an instru- 
ment negotiable, in this case the fact that the instrument is not 
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in the usual form of mercantile paper, and does not appear to 
have been intended to pass as such, must be considered upon the 
question of whether the defendant intended to make an uncon- 
ditional promise, and is one strong point of difference from the 
cases relied on by the respondent. It seems to me that, when 
the defendant signed this contract, he simply agreed to reimburse 
the general agent for advance payment of premium, and that any 
person reading the instrument could well understand that its sole 
intent was to embody in writing the defendant’s future obligation 
under the contract with the agent, and that this obligation, as in 
other executory contracts, was dependent upon due performance 
by the other party. 

[2] The respondent claims that, even if the instrument was 
not negotiable, proof that the agent agreed to give the defendant 
a rebate of $234 would constitute no defense as between the 
original parties. At the time the letter was signed and the con- 
tract was made rebating was forbidden under section 89 of the 
insurance law. That section did not in terms declare a contract 
for a rebate void, but the act of giving rebates was made a mis- 
demeanor by chapter 282 of the Laws of 1889, now section II9I 
of the Penal Law, and the courts should not enforce a contract 
which is not only forbidden by the statute, but which constitutes 
a penal offense. Section 89 does not, as claimed, provide a 
specific penalty for giving a rebate, which should be considered 
exclusive. It simply provides the manner in which the Superin- 
tendent of Insurance may restrain future disobedience. The 
agent could not enforce the contract, and his assignee takes sub- 
ject to all the defenses against him. 

Judgment should be reversed, and a new trial granted, with 
costs to appellant to abide the event. All concur. 


SUPREME COURT OF NORTH DAKOTA. 


HARRINGTON 
US. 
MUTUAL LIFE INS. CO. or New York.* 


LIFE INSURANCE—ISSUANCE OF POLICY—DATE. 

Construing section 5948 of the Revised Codes of 1905, held, that the 
company cannot be permitted to show that the actual date of the 
issuance of a policy of life insurance was of a later date than the date 
recited in the contract, where the policy contains an acknowledg- 
ment of the receipt of the premium. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


* Decision rendered, April 21, 1911. 131 N. W. Rep. 246. Syllabus by 
the Court. 
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LIFE INSURANCE—DEFENSE OF SUICIDE. 

In such case the date of the policy as specified in the contract being bind- 
ing on the company, held, that under the provisions of section 6064 
of the Revised Codes of 1905, the defense that the insured committed 
suicide cannot be set up, when suicide occurs after the expiration of 
one year from the date of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


LIFE INSURANCE—DEFENSE OF SUICIDE. 


Where the insured commits suicide while sane, after the expiration of one 
year from the date of the policy, the company is liable for the amount 
of the policy, even though it appeared that the act of the suicide 
was premeditated before the expiration of one year from the date 
of the policy, and even though the date of the liability of the company 
is fixed by the voluntary act of the insured, this being one of the 
risks assumed by the company, whereas, in this case the policy con- 
tains a provision that the company shall not be liable in the event 
of the insured’s death by his own act, whether sane or insane, 
during the period of one year after the issuance of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


Appeal from District Court, Grand Forks County; Templeton, 
Judge. 

Action by Hattie E. Harrington against the Mutual Life In- 
surance Company of New York. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


Bai, Watson, YounGc & LAwRENCE, for Appellant. 


Guy C. H. Coruiss, for Respondent. 


Burr, D. J. 

This action involves a question of the liability of the defendant 
herein upon a life insurance policy issued by the defendant 
to one Charles E. Rich, in which policy the plaintiff herein is 
named as beneficiary. The policy is dated May 9, 1908, and is 
in the sum of $1,000. It is not necessary to set forth the plead- 
ings in detail, as almost all of the facts are admitted by the 
parties. The answer of the defendant, however, in three para- 
graphs thereof, sets forth statements which the trial court failed 
to find as facts in this case, which failure is assigned as error. 
These paragraphs are as follows :— 


Paragraph 5: “Defendant further alleges that said Charles 
E. Rich committed suicide on the 11th day of May, 1909, and, 
as a result of said act on his part, died on said 11th day of May, 
1909; that said act of suicide was committed while said Charles 
E. Rich was sane and was with the deliberate intention of taking 
his own life, and was committed by said Charles E. Rich on that 
particular date in contemplation of the expiration of one year 
from the date of said policy; and for the purpose of creating a 
liability upon the defendant under the terms and conditions of 
said policy of insurance; that said Charles E. Rich intentionally, 
and for the fraudulent purpose of creating a liability against the 
said defendant, waited until the expiration of one year from the 
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date of said policy for the purpose of creating a liability there- 
under against the defendant.”’ 

Paragraph 7: “Defendant further alleges that the period of 
one year from the date of the execution and signing of the said 
policy by the defendant, or from the date of the said application 
of the said Charles E. Rich, did not expire until the 19th day of 
May, 1909, eight days subsequent to the date of the suicide of 
the said Charles E. Rich.” 

Paragraph 8: “That the said defendant received no benefit 
nor consideration for the affixing of the date of said policy of 
insurance as of a date previous to the actual signing and exe- 
cution thereof.” 

Among the undisputed facts in this case, we find: That the 
insured was born November 13, 1865; premium based on age; 
that on the 18th day of May, 1908, he made his written appli- 
cation to the defendant for a policy of life insurance in the sum 
of $1,000, and that said application was in due course forwarded 
to the head office of the defendant, and was duly accepted by 
the defendant, and the defendant duly issued and delivered to 
the said Charles E. Rich the said insurance policy, which policy 
was delivered on or before the Ist day of July, 1908; that for the 
conduct of its business defendant from time to time “issued 
rules and regulations and instructions for the local agents, to 
guide them in the reception of applications,’ and at the time 
this application was received one of the said rules of the said 
company in force was as follows: “Insurance Age Dating Back. 
The insurance age is determined by the birthday of the insured 
closest to the date of the policy (which is the same as that of 
the examination). Where the age has recently changed, it is 
sometimes possible, by the applicant’s request embodied in the 
application, to have the policy dated back a few days in order to 
give the applicant the benefit of the rate of a younger age;” that 
the written application made by the said Charles E. Rich, as 
aforesaid, contained the following statement and request: “The 
premiums are to be paid semiannually. First premium, May 9, 
1908. Also: “It is hereby warranted and agreed that I will not 
die by my own hand, whether sane or insane, during the period 
of one year next following the said date of issue ;” that the said 
policy of insurance, delivered to and accepted by the said Charles 
E. Rich, contained the following clause and addition: “Suicide. 
The company shall not be liable hereunder in the event of the 
insurer’s death by his own hand, whether sane or insane, during 
the period of one year after the issuance of this policy, as set 
forth in the provisions of the application indorsed hereon or 
attached hereto;” that the said policy contained the following 
clause and condition: “This policy and the application hereto- 
fore, a copy of which is indorsed hereon and attached hereto, 
constitute the entire contract between the parties hereto;” that 
the defendant dated the said policy of insurance as of the date, 
May 9, 1908,, and by reason thereof the insured received 
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the benefit of a lower premium and that said lower pre- 
mium amounted annually, when at the age of 42 years, 
to $16.04, and the semiannual premium to $8.34; but 
that the premium rate at the age of 43 is $16.30 for the annual 
premium and $8.58 for the semiannual premium, that the defend- 
ant accepted from the said Charles E. Rich the semiannual 
premium of $8.34 as a premium upon the said policy from May 
9, 1908, to November 9, 1908, and the further sum of $8.34, as 
the semiannual premium on said policy from November 9, 1908, 
to May 9, 1909; that on the roth day of May, 1909, said Charles 
E. Rich paid to defendant the sum of $8.58, as and for the semi- 
annual premium upon the said insurance policy for the period 
from May 9, 1909, to November 9, 1909, and the defendant duly 
issued and delivered to the said Charles E. Rich its receipts for 
the said semiannual premium as follows: “The Mutual Life 
Insurance Company of New York hereby acknowledge receipt of 
premiums on said policy. Policy No. 1737639. Premium $8.58 
for one half year, due May 9th, 1909.” “Countersigned May 
10, 1909, at Fargo, No. Dak. W. A. Smith, Manager, per J. 
C. Whitney, Agency Cashier. W. J. Easton, Secretary.” 

That the provisions of the said life insurance policy are all 
in printed language, prepared by the defendant, and that the 
warranty on the part of the insured that he would not commit 
suicide during the period stated was in printed language, prepared 
by the defendant in making out its form of application for insur- 
ance; that the said Chas. E. Rich committed suicide on the 11th 
day of May, 1909, dying on the said date; that the said Chas. 
E. Rich, at the time that he committed suicide, was sane; that, 
according to the terms of the policy, 30 days’ grace were allowed 
the insured in which to pay any premium after the first premium, 
and all premiums were payable in advance at the home office of 
the defendant, or to any agent of the company, upon delivery, on 
or before date due, of a receipt signed by the secretary of the 
company, or other executive officer, and countersigned by said 
agent; that the plaintiff herein is the sister of the insured; that 
after the death of the insured the said plaintiff made due proof 
of the death of the said Charles E. Rich; said proof was duly 
received and accepted by the defendant as sufficient proof of 
his death on the 4th day of June, 1909, and was passed upon by 
the defendant at that time; that the defendant disclaimed any 
liability under the terms of said policy, and refused to pay the 
insurance to the plaintiff, upon the ground that the defendant was 
not liable, because that the insured committed suicide “during the 
period of one year after the issuance of the said policy as set 
forth in the provision of the application and policy,” and for 
grounds other than sufficiency of the proofs of loss; that this 
action was commenced on or about September 1, 1909. 

In the trial of the case the defendant submitted the testimony 
of one E. L. Richter, who testified in substance that he had been 
acquainted ‘with the insured for between 25 and 30 years, and 
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that witness and insured were good friends, which friendship 
continued up to the day of his death; that on the 27th day of 
April, 1909, witness had a conversation with the insured at the 
office of the witness, at Larimore, at which time they were dis- 
cussing the financial affairs of the insured, and some life insur- 
ance policies which the insured had, payable to his daughter, 
Hattie E. Rich; that the insured said to him that he wanted to 
raise money on his life insurance policies, in order to remedy 
his financial difficulties ; that at said time the witness and the in- 
sured discussed the suicide clause in the policies, and the in- 
sured stated that the said clause ran out soniewhere between the 
7th and oth of May, and that as soon as the said clause expired he, 
the insured, would kill himself, but that he wanted to wait until 
after the year expired, so as to be sure that his daughter would 
get insurance, and that he would commit suicide within a day or 
two after the expiration of the suicide clause; that the insured 
did not appear to have been drinking or be intoxicated at that 
time, and that witness did not, at any time, communicate any of 
these matters to the plaintiff herein, nor to a brother of the in- 
sured, and that at said time he was pretty well acquainted with. 
the brother and had met the plaintiff. 

Upon the evidence in this case the trial court found, as a 
matter of law, that the plaintiff was entitled to judgment for the 
full amount of the policy, to wit, $1,000 with interest thereon: 
from the 4th day of June, 1909, at 7 per cent, and judgment was 
accordingly entered. A motion for a new trial was made and! 
denied, and the defendant prosecutes its appeal to this court from 
the said order for judgment and order denying motion for a 
new trial, and in its assignment of error set forth: That the 
trial court erred in failing to find as true the facts alleged in 
paragraphs 5, 7, and 8, of the defendant’s answer ; in making the 
conclusion of law in which the plaintiff is entitled to judgment 
as hereinbefore set forth; in ordering and granting judgment in 
favor of the plaintiff and ‘against the defendant; and in an addi- 
tional assignment of error set forth that the court erred in deny- 
ing the motion for a new trial on the following grounds :— 

(1) The evidence is insufficient to support the judgment, in 
that it appears affirmatively by the pleadings and evidence in said 
case that Charles E. Rich, the insured, committed suicide within 
the period of one year from the issuance of the policy of the in- 
sured, and that the policy of insurance issued to said insured 
thus became void and unenforceable. 

(2) The evidence is insufficient to support the judgment in 
that it appears affirmatively in the testimony in said action, that 
the insured committed a deliberate fraud against the insurer, and 
bv his deliberate act while sane determined the rights and liabil- 
ities of the parties to the contract of insurance; and that the said 
insured intentionally and for fraudulent purpose of creating a 
liability against the said defendant company, insurer, waited until 
the expiration of one year from the date of said policy for the 
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purpose of creating a liability thereunder against the said de- 
fendant company, insurer, and that by reason of said fraud said 
policy became void and unenforceable. 

Two propositions are presented to us by the appellant, quot- 
ing from its brief: “First. Is the defendant company liable 
upon a policy of insurance in case of the death of the insured 
by suicide in less than a year from the time of the issuance of 
the policy, although an artificial period of more than one year is 
produced because of the dating back of the policy at the request 
of and for the benefit of the insured?” Second. “Is the defend- 
ant company liable, upon a contract of insurance, because of death 
by suicide of the insured, where it appears that such act of 
suicide was premeditated and the date of the liability, if any, of 
the defendant company is fixed by the voluntary and fraudulent 
purpose and act of the insured?” 

At the outset we may state that the facts show the dating back 
of the policy from the date of the application, May 18, 1908, to 
the alleged date of the execution of the policy, to wit, May 9, 
1908. While done at the request of the insured, it was done in 
accordance with general rules and instructions issued to agents 
in general, and not for the sole and specific benefit of this insured, 
nor was it for the sole benefit of the insured as against the com- 
pany; for while the insured received a reduction of some 48 
cents in his premium for the first year, yet the company received 
the benefit of insuring the insured during eight days already 
passed, when there could be no risk assumed by the company in 
fact. : 

The first proposition presented to us raises the question of the 
date of the policy. On its face the policy is stated “to be executed 
this 9th day of May, 1908.” The general rule is that a policy 
of life insurance, if delivered, takes effect from its date, unless 
it be otherwise stated. See May on Insurance (2d Ed.) § 400. 
If it be alleged that the contract takes effect at some other date, 
then evidence of this contrary intent must be shown. Of course, 
the burden of introducing such evidence would be upon him who 
alleges it. 

In 25 Cyc. 742 the rule is laid down that the risk is presumed 
to commence from the date of the policy, in the absence of any 
provision or agreement to the contrary. This rule is the same 
as the one set forth in the case of Union Insurance Co. vs. 
American Fire Insurance Co., 107 Cal. 328, 40 Pac. 431, 28 L. 
R. A. 692, 48 Am. St. Rep. 140. In Rayburn vs. Penn Cas. 
Co., 138 N. C. 379, 50 S. E. 762, 107 Am. St. Rep. 548, the court 
says: “Where insurance is applied for and afterwards a policy 
is issued and delivered, it is based on the status of the insured 
at the time of the application, and the company assumes the risk 
after the date of the policy.” A careful examination of the 
record fails to disclose any intent contrary to this rule. If we 
assume, without reference to section 5948 of the Revised Codes, 
that the defendant is in position to raise the question as to the 
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actual date of the policy, and the evidence is that the actual date 
is some time subsequent to the stated date of execution, yet it 
appears clearly from the record that it was the intent of the 
parties to date the policy as of the date stated. The company 
makes provision for such dating. The insured in this case was 
42 years, 6 months, and 5 days old, and accordingly was ratable 
of the insurance age of 43 years. Had he been six days younger, 
he would have been ratable of the insurance age of 42 years, 
which would have given him a slight reduction in his premium 
for the year 1908 of 24 cents semiannually. To get this benefit, 
the policy was dated back some nine days, which would be as 
of three or four days less than 42 years ‘and six months old. 
The company got the benefit of this, for it is a certainty of life 
on which they assumed no risk, and for which they were paid. 
Clearly it was the intention of the parties to make the date as 
of the 9th of May, 1908. The contract therefore was made as 
of May 9, 1908. 

Appellant says the fact that the company agreed to the dating 
back does not estop them from raising this question, because the 
dating back was but for one purpose, and that was the fixing of 
the date of payment of the premiums. We cannot agree with | this 
in its entirety. The purpose for the dating back of the contract 
may have been to get a little less rate of premium; but the fact 
stands that the contract itself was dated back; that is, the whole 
contract, and not the portion alone dealing with the insurance 
rate. If the contention of the appellant were correct, the pur- 
pose could have been obtained by simply making the contract as 
of its correct date, but lowering the rate of insurance. Instead 
of doing this, the company maintains its uniform rate, but takes 
a retrospective risk. 

(1) Section 5498 of the Revised Codes of 1905 says: “An 
acknowledgment in a policy of the receipt of premium is con- 
clusive evidence of its payment, so far as to make the policy 
binding, notwithstanding any stipulation therein that it shall not 
be binding until the premium is actually paid.” Indeed, it has 
been held, even in the absence of such a statute and in a case 
where a policy of insurance contained a provision, that the com- 
pany should not be liable until the premium should be actually 
paid to the company, where also the policy contained a receipt 
for the premium that the company was estopped from setting up 
the nonpayment of the premium for the purpose of voiding the 
instrument. The company might actually recover the premium, 
but, so far as the contract was concerned, they were prohibited 
from setting up a nonpayment of the premium. Basch vs. 
Humboldt Mut. Fire & Marine Ins. Co., 35 N. J. Law, 429. In 

‘the policy involved there is a distinct acknowledgement of the 
receipt of the premium, and therefore the defendant company 
cannot be permitted to offer any evidence to show that the policy 
was not binding. This expression, “to make the policy binding,” 
necessarily means the contract in its entirety, as agreed upon 
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by the parties, and it becomes immaterial whether the date is 
artificial or actual. The company cannot be heard to say that this 
actual contract entered between the parties is not for all con- 
tractual purposes binding and conclusive. 

That a company may contract to insure for a period already 
passed is well settled. See Kerr on Insurance, pp. 100, 101, 
where it is stated “that the term of insurance may by stipulation 
begin upon the date of the application, and the policy when issued 
may be dated prior to the date of its execution, and cover risks 
which have occurred prior to that time. The intent of the parties, 
when ascertainable, should control.” See, also, Insurance Co. 
vs. Patterson, 28 Ind. 17; Philadelphia Life Ins. Co. vs. Ameri- 
can Ins. Co., 23 Pa. 65. 

In Hallock vs. Commercial Ins. Co., 26 N. J. Law, 268, where 
a company took a risk to commence previous to the date of the 
policy the court said: “The company would be as much bound 
as if the loss occurred after the policy was delivered.” This 
was a case involving a fire insurance policy, where the property 
was burned without the knowledge of either party, after the 
agreement to insure was entered into and before the policy was 
issued. See, also, Ins. Co. vs. Hallock, 27 N. J. Law, 645, 72 
Am. Dec. 379. 

In Lightbody vs. N. A. Insurance Co., 23 Wend. (N. Y.) 

18, it was held the company was liable on the policy, even though 
not delivered for several days, and the property was destroyed 
before the date, but after the agreement to insure was entered 
into, and the policy was not delivered until two or three weeks 
after the date. To the same effect is Whitaker vs. Farmers’ 
Ins. Co., 29 Barb. (N. Y.) 312. 

In the case of City of Davenport vs. Peoria Insurance Com- 
pany, 17 lowa, 276, the court, independent of any statutory pro- 
vision, states the rule: “That ‘the doctrine that an act done 
at one time may take effect as of a prior time by relation back’ 
is applicable to contracts of insurance; the agreement to insure 
being the principal act. The payment of the premium and the 
formal execution of the policy may be concurrent therewith or 
subsequent thereto.” Here was a case where a policy was not 
issued at the time the agreement to insure was made, and be- 
tween the time of the agreement and the time of the issuance of 
the policy the property was destroyed, without the knowledge 
of either party. There was no fraud or concealment by the party 
insured, and the question became simply one of what was the 
risk taken by the company. The court says: “The defendant 
seeks to avoid liability on this policy by showing by parol that 
the policy was not in fact executed or delivered until the day 
after its date. The plaintiff then shows by parol that such ante- 
date was not the result of accident or mistake, but was done in- 
tentionally and in pursuance of a previous contract between the 
parties. This parol testimony was clearly competent; * * * 
both parties did exactly what they intended to do, and have put 
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in writing, in a legal binding form, the mutual contract between 
them, and the obligations of the respective parties. Such a 
contract, thus fairly entered into, both good morals and good law 
require shall be enforced, and the losses, if any, must fall on that 
party which, for a valuable consideration, voluntarily assumed 
the possible burdens of them.” 

(2) That is the exact situation in the case at bar. The appellant 
made provision for and consented to a dating back of the policy, 
thus making it of the date it bears, rather than the actual date, 
receiving therefor the absolute assurance that they took no risk 
in that period dated back. The same rule is upheld in the case 
of Kentucky Mutual Ins. Co. vs. Jenks, 5 Ind. 96-103. The 
appellant argues that under the contract parties could not have 
had in contemplation the dating back of the period during which 
the insured could not commit suicide, and alleges that because, 
in section 6064 of the Revised Codes of 1905, the Legislature 
says: “It shall be no defense after the policy has been in force 
one year that the insured committed suicide.” This must neces- 
sarily mean one year from the actual date of the policy. The 
purpose of that section is to prevent an insurance company from 
making a longer period than one year during which the defense 
of suicide may be set up, but does not prevent the company and 
the insured from shortening the period. Surely it would not be 
argued, if a company saw fit to eliminate the suicide exemption 
entirely or to expressly provide that the policy was incontestable 
from date as against the defense of suicide, that, under the pro- 
visions of this section, the company could yet set up the defense 
of suicide, if it occurred at any time within a year from the 
time the policy came in force. The company took premiums for 
that period, fixed the date of the payment of the premiums as 
of that date, and make no provision in the contract limiting the 
dating back solely to the payment of premiums. It is well settled 
that where there is any uncertainty in the terms of an insurance 
policy that the policy will be construed most favorably for the 
insured, as the language used in the policy is the language of the 
insuring company. The company prepares the blanks, dictates the 
terms, and it would be idle to say that the insured need not 
accept the terms, unless he sees fit. See Schroeder vs. Trade 
Ins. Co., 109 Ill. 157; also Niagara Fire Ins. Co. vs. Scrammon, 
100 Ill. 644. 

In its second proposition, defendant seeks to avoid liability, 
because the act of suicide was premeditated, and the date of the 
liability of the company was fixed by the voluntary and fraudulent 
purpose and act of the insured. This is based solely upon the 
testimony of the witness Richter. It is clear from a reading of 
the policy that the company and the insured contemplated the 
possibility of the commission of suicide by the insured while he 
was sane. ‘The fact is admitted that the insured committed 
suicide while sane. Therefore, of a surety his act was premedi- 
tated, but such premeditation was one of the risks assumed by 
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the company, and if his suicide could be premeditated, though the 
period of premeditation may be short, the liability of the com- 


pany must necessarily be fixed by the voluntary purpose and act 
of the insured. 


To allow the company to set up the defense of suicide during 
the sanity of the insured, and the fixing of the liability by the 
voluntary purpose and act of the insured, would be practically 
to wipe out the provision fixed by our statute that the defense 
of suicide could not be set up after the policy had been in force 
one year. Since the insured was sane when he committed suicide, 
his act must necessarily have been voluntary and premeditated. 
There is nothing to show that premeditation extended to a period 
prior to the application for the insurance; but, even if it did, 
death by suicide is one of the risks that the company insures 
against. 

(3) Appellant claims that this premeditated act of suicide was 
fraudulent as against the company, and that the fraud is shown 
by the testimony of the witness Richter. According to the tes- 
timony of this witness, however, the policy about which the in- 
sured was talking could not have been this policy in question; 
but was a policy which was payable to his daughter. But, inde- 
pendent of this fact, there is no merit in this contention. The 
liability of the company is not fixed by the time the intent to 
commit suicide becomes fixed and permanent in the mind, but 
is determined by the fact of suicide. Who knows the vagaries 
of the human mind? Who can tell how often between the 27th 
day of April, 1909, and the 11th day of May, 1909, the insured 
contemplated and abandoned the purpose of suicide? He was 
shown to have been in financial difficulties; but there is no 
testimony showing of how long standing. Several times a day 
he may have determined to commit suicide, and then abandoned 
his determination. 

Appeliant in brief says: “Plaintiff cannot recover in the face 
of this testimony upon general principles alone, for, if the testi- 
mony proves anything, it proves that the assured violated the 
contract, in that he intentionally created a liability against the 
defendant company. It certainly cannot be contended that the 
fixing of liability under a contract is within the sole power and 
control of one of the parties.” In support of this he cites Hop- 
kins vs. N. W. Life Ins. Co. (C. C.) 94 Fed. 729, and other 
cases. An analysis of this case shows that it was decided upon 
the assumption that the policy was silent entirely as concerning 
suicide. ‘The court held, in that case, self-murder was not within 
the contemplation of the parties. This, however, is not the state 
of facts in the case at bar. The possibility of self-murder was 
taken into account, and whether sane or insane the insured was 
limited to a period of one year, and the company, therefore, ob- 
ligated itself to pay, in case of suicide after the period of a year. 
It cannot be heard now to disclaim this liability because of the 
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possibility that the insured may have contemplated suicide before 
the expiration of the year. 

The appellant cites Ritter vs. Mutual Life Ins. Co.,'169 U. S. 
139, 18 Sup. Ct. 300, 42 L. Ed. 693. The policy in that case 
contained a clause that the insured warranted and agreed that 
he would not die by his own act, whether sane or insane, during 
the period of two years, which period was to begin on the 6th 
day of November, 1891. The insured committed suicide October 
5, 1892. The court, however, goes on to decide that suicide is 
not in the contemplation of the parties when they enter into a 
policy of life insurance, stating that: “If a person should apply 
for a policy expressly providing that the company should pay 
the sum named if, or in the event that, the insured at any time 
during the continuance of the contract committed self-destruction, 
being at the time of sound mind, it is reasonably certain that the 
application would be instantly rejected. It is impossible to sup- 
pose that an application of that character would be granted. If 
experience justifies this view, it would follow that a_ policy 
stipulating generally that the payment of a sum named in it, 
upon the death of the assured, should not be interpreted as in- 
tended to cover the event of death caused, directly and inten- 
tionally, by self destruction, whilst the assured was in sound mind, 
but only death occurring in the ordinary course of his life.” This 
opinion was written in 1897, and it is sufficient answer to this 
dictum to say that almost all of the insurance companies now 
write policies where the possibility of self-destruction while 
sane is clearly taken into account, and is among the risks assumed ; 
some companies making a time limit and others not. Many states 
have statutes similar to our section 6064. 

It is no defense to say that life insurance imports a mutual 
agreement, whereby the assured is to do all in his power to pre- 
vent liability. The company knew that, so far as the agreement 
with the insured was concerned, and so far as their risks assumed 
were concerned, he was at liberty to commit suicide while sane 
at any time after the period of limitation fixed by the contract. 
The morality of the fact is not involved in this case. The insured, 
by his self-destruction, has put himself beyond the realm of 
human law, and the morality of his act will be judged by a dif- 
ferent court. 

The event which happened having been within the contempla- 
tion of the parties, and the parties having voluntarily shortened 
the actual period during which, if the act occurred, the company 
would not be liable, we hold that the time limitation of the act 
of suicide had expired at the time of the self-destruction of the 
insured, and that the company thereupon became liable for the 
full amount of the policy. 


It follows therefore that the lower court committed no error 
in refusing to find as facts the statements set forth in paragraphs 
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5, 7, and 8 of the defendant’s answer as desired by the defendant, 
and the judgment of the lower court is therefore affirmed. 


Hon. A. G. Burr, Judge of the Ninth judicial district, sitting 
with the court by request. 


COURT OF CIVIL APPEALS OF TEXAS. 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES 
US. 


ELLIS.* 


AGENTS—POWERS—PAYMENT OF PREMIUM—EXTENSION 
OF TIME. 


A cashier of an insurance company officing with general agents having 
as their territory some 40 counties in the state, or with the general 
manager for the larger part of the state, empowered to collect 
premiums and order the return of policies for nonpayment of 
the first premium, and with whom policyholders can only deal 
with respect to the payment of premiums, may be deemed to 
have authority to extend the time of the payment of an annual 
premium due on a policy, stipulating that it shall lapse on the non- 
payment of any premium when due, especially where the general 
agents referred insured to the cashier in response to a request for 
an extension of the time of payment in the absence of any limitation 
on his powers. 


(For other cases, see Insurance, Cent. Dig. § 915; Dec. Dig. § 358.) 


LIFE INSURANCE—POWER TO EXTEND TIME FOR PAYMENT 
OF PREMIUMS—EVIDENCE. 


In an action on a life policy, evidence held to justify a finding that an 
agent of insurer had authority to extend the time of payment of 
premiums, and actually extended the time of payment so as to pre- 
vent a forfeiture of a policy, though it declared that it would lapse 
on nonpayment of any premium when due. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


WAIVER OF NONPAYMENT OF PREMIUM AT MATURITY— 
EVIDENCE. 


Where the insurer in a policy stipulating that it should be void on 
nonpayment of any premium when due relied on the nonpayment of 
a premium at maturity, the acts of its agents, though without author- 
ity to delay the collection of premiums or to receive past-due premiums, 
or to negotiate loans by insurer to pay such premiums, in dealing 
with insured by extending to him time for the payment of a premium 
and negotiating loans to pay the same, were admissible to show a 
waiver by insurer of the forfeiture for nonpayment of a premium. 


(For other cases, see Insurance, Cent. Dig. § 1678; Dec. Dig. § 664.) 
* Decision rendered, June 29, 1910. Rehearing denied, Nov. 3, 1910. 
137 S. W. Rep. 184. 
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NONPAYMENT OF PREMIUMS—EFFECT. 


A failure to pay a premium at maturity forfeits the policy, where it 
declares that it will lapse on the nonpayment of any premium when 
due, in the absence of any other controlling condition. 


{For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349.) 


NONPAYMENT OF PREMIUMS—WAIVER OF FORFEITURE. 

The insurer in a policy declaring that it shall lapse for the nonpayment 
of any premium when due may by its election avoid a forfeiture 
and keep the policy in force. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


NONPAYMENT OF PREMIUMS—WAIVER OF FORFEITURE. 


A waiver of the forfeiture of a life policy, heyy rag that it shall lapse 
on the nonpayment of any premium when due, results from nego- 
tiations or transactions with insured after knowledge of the for- 
feiture, by which insurer recognizes the validity of the policy, but 
a waiver may not be inferred from mere silence. 

oo ~~ see Insurance, Cent. Dig. §§ 1026, 1037 Dec. Dig. §§ 


LIFE INSURANCE—NONPAYMENT OF PREMIUM — WAIVER 
OF FORFEITURE—EVIDENCE. 

Evidence held to justify a finding that insurer, issuing a life policy, 
waived its forfeiture for nonpayment of premium at maturity. 

(For other cases, see Insurance, Dec. Dig. § 665.) 


LIFE INSURANCE—NONPAYMENT OF PREMIUM — WAIVER 
OF FORFEITURE—EVIDENCE. 

In an action on a policy, evidence held not to show that insured obtaining 
an extension of the time of the payment of an annual premium, and 
dying before payment, would not have paid the premium had he 
lived, and insurer, waiving a forfeiture for nonpayment of the 
premium at maturity, could not defeat a recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 665.) 

Rector, Special Associate Justice, dissenting. 


Appeal from District Court, Travis County; George Calhoun, 
Judge. 

Action by Amanda M. Ellis against the Equitable Life Assur- 
ance Society of the United States. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


OcpEN, Brooxs & NapiER, for Appellant. 
James H. RoBertson, ALEXANDER GRAVES, and JoHN C. SuL- 
LIVAN, for Appellee. 


BaRBER, Special Chief Justice. 

This is an appeal from a judgment rendered in the district 
court of Travis County October 1, 1908, in favor of Mrs. 
Amanda M. Ellis, the mother of Caswell G. Ellis, on a policy of 
insurance in the sum of $25,000 upon the life of the latter, issued 
by appellant and payable to Mrs. Ellis. The trial was before a 
jury, who found for appellee, and the substantial question in the 
case is whether there was sufficient evidence to carry the case to 
the jury for determination. 
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The inception of the transactions giving rise to the contro- 
versy is an application made by Caswell G. Ellis to appellant on 
March 24, 1904, through its general agents Marx & Plummer, 
of San Antonio, for two policies of insurance upon his life, in 
the sum of $25,000 each, one to be payable to his wife and the 
other to his mother. The company issued the policy sued upon 
in favor of the mother on April 16, 1904, but making the pre- 
mium fall due each year on March 24th. Ellis died on May 12, 
1906, as result of gun shot wound received the day before. The 
premium which became due March 24, 1906, according to the 
reading of the policy, had not been paid, and such failure was 
properly pleaded by appellant, the company, and constitutes its 
only defense. The specific provision of the policy on the point, as 
correctly pleaded, was: “This policy shall lapse, and together 
with all premiums paid thereon shall forfeit to the society on the 
nonpayment of any premium when due.” ‘To avoid the effect of 
this, appellee pleaded, among other things, with minuteness, 
facts relied upon by her as estopping appellant to rely upon such 
failure, and as showing that it had waived any forfeiture of the 
policy. It developed in the testimony, as indicated by the plead- 
ing, that these matters of avoidance urged by appellee rested 
largely upon or were evidenced by correspondence had by Ellis 
with Bourke, the cashier of appellant at San Antonio in 1905, 
and with Wyman, its cashier, at Austin, in 1906. Their au- 
thority in the premises was denied by appellant, and it invoked 
another clause of the policy which read that the “policy and the 
application therefor, taken together, constitute the entire con- 
tract, which cannot be varied except by one of the following 
executive officers of the society at its home office in New York, 
viz.: The president,” etc., naming several officers, but not includ- 
ing the superintendent of the loan and extension department, 
hereinafter referred to. Under the charge of the court, the 
jury must have found for appellee more facts than we think nec- 
essary for her recovery. Their verdict involves a finding that any 
forfeiture or right to forfeit was waived, and that the acts of 
Wyman and others relied upon were within the scope of their 
employment and therefore the acts of appellant. As we have 
reached the conclusion that there is sufficient evidence to sup- 
port these findings, there is no occasion to consider any other. 

[1] The sufficiency of the evidence to authorize these two 
findings is presented under the first assignment of error, which 
complains of the refusal of the trial court to charge the jury to 
find for appellant. To have been justified in so doing, “the evi- 
dence must be of such character that there is no room for ordi- 
nary minds to differ as to the conclusion to be drawn from it.” 
Lee vs. Railway, 89 Tex. 588, 36 S. W. 63. 

[2] It matters not what we might think as an original propo- 
sition. Twelve men have exercised the functions accorded them 
and their conclusion had the sanction of the trial judge. That 
there was permissible grounds for the deductions they drew we 
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think the record here affirms. The question as to whether the 
acts and letters of Wyman, Bourke, and Brophy could be con- 
sidered against appellant upon the issue of waiver, and then 
whether there was enough to show a waiver, are so intimately 
connected under the peculiar facts of this case that we will not 
attempt to separate our discussion thereof. 

[3] It is admitted that during all the time under consideration 
R. H. Baker was appellant’s general manager for the larger part 
of Texas, with his office at Austin; that Marx & Plummer were 
its general agents at San Antonio, their territory embracing some 
forty counties; that during 1905 W. H. Bourke was its cashier at 
San Antonio, officing with Marx & Plummer, and that all the 
while James H. Wyman was such cashier at Austin, officing with 
said R. H. Baker. The direct evidence of the powers and duties 
of the two cashiers is meager. In the contract with Baker and 
with Marx & Plummer as general agents, there is a provision 
that the society reserves the right to appoint a cashier to keep 
the accounts and make collections. He is to keep exclusive con- 
trol of all policies, renewal receipts, and other vouchers, “subject 
to the rules of the society and the instructions given by its prin- 
cipal officers.” The general agent may collect a first premium, 
but must remit it to the cashier, and the cashier may order re- 
turn of policies where the first premium has not been collected. 
It is fair to assume that parties occupying such responsible posi- 
tions had written contracts carefully defining their powers and 
duties; yet, with the pleading of appellee specifically charging 
a waiver by these cashiers, appellant produces no contract, and 
offers not even the parol testimony of any executive officer, to 
show what powers were in fact confided to them, or what powers 
they ordinarily exercised. It has always been ruled that failure 
to produce testimony peculiarly within the knowledge and con- 
trol of a party is proper matter for consideration by a jury. 

We gather from the reservation in the general agents’ con- 
tract that the cashier would be subject to certain “rules of the 
society” and to “instructions” to be given by its principal officers. 
If those rules and instructions would have supported appellant’s 
contention that its agents were, in their dealings with Ellis, ex- 
ceeding their “instructions,” we are prepared to believe their 
very able counsel would not have left the matter open to con- 
jecture or speculation. That these cashiers had power to appoint 
agents to collect or receive premiums appears from the notice 
sent to Ellis, as required by law, calling attention to the premium 
to mature March 24, 1906. He is there told he may pay same 
to James H. Wyman, cashier, Austin, “or to such person as he 
may duly appoint.” His power was certainly not ministerial, 
nor his duties those calling for the exercise of no discretion. He 
is the sole representative of the company as to the very important 
matter of collecting premiums. He is the only person with whom 
the policyholder can deal. He is put there as the company’s 
representative touching all matters incident to collecting the 
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premiums. He may deal with the insured in person or by his 
selected representative. That the matter of extension of pre- 
miums pertained to them is indicated by the general agents, 
Marx & Plummer, and the general manager, Baker, referring to 
the cashier the request for an extension made by Ellis. 

[4] While the fact of agency may not be shown alone by the 
acts or declarations of the alleged agent, yet, when the relation is 
established and the scope thereof is under inquiry, then, in the 
absence of fraud, we see no good reason why the authority in 
fact exercised may not be considered. This particularly where 
the principal offers no testimony as to the exact scope of the 
agent’s power, and does not offer to show want of knowledge of 
the exercise thereof. Here, on March 12, 1905, Ellis applied to 
Marx & Plummer for an extension of the premium then nearly 
due. Instead of replying, they evidently referred the same to 
Cashier Bourke, who on March 15, 1905, replied thereto. That 
was the inception of much correspondence between Bourke, act- 
ing or assuming to act for the company, and Ellis. Some of the 
letters by Bourke are entirely in keeping with appellant’s insist- 
ence as to his powers aud duties; but others are not. He, for 
instance, makes propositions to Ellis to change the payment of 
premiums from annually to semiannually or quarterly at a dif- 
ferent rate. He also quotes Ellis term rates and rates for irregu- 
lar premiums. Again, on August 21, 1905, as one extension was 
about to expire, Bourke, in asking for a check to cover a second 
extension which is being considered, says: “I would suggest 
that you give this matter your prompt attention as the extension 
expires on the 22d of this month, which I have extended giving 
time to receive your remittance and the inclosed request duly 
signed”; and on August 24th, after the expiration of the pre- 
vious extension, in connection with proposal to request the home 
office for another, Bourke urges Ellis to send in the check, say- 
ing that he would be protected pending the negotiations “through 
my having this remittance.” The time for payment of balance 
of the 1905 premium was finally extended to December 22d, and 
on November 15th Gerald F. Brophy, superintendent, advised 
Ellis that the society would accept same if paid on or before 
December 22, 1905. On that day Ellis mailed from Sartartia to 
Bourke at San Antonio exchange therefor, and this could not 
reach San Antonio before December 23d, one day too late. But 
Bourke receives same and receipts therefor on December 27th. A 
part of his duties was to keep the company’s books and deposit 
collections in bank to its credit. It is fair to assume that he did 
so here, and the entry of this large payment could not have 
appeared thereon earlier than the 23d. On December 14th 
Bourke has asked Ellis to send promptly check for the balance 
of $1,005.25, less $61.25 to be deducted according to “our per- 
sonal agreement”; this deduction being allowed on account of 
time Ellis was thought not to have been insured. The entry in 
the books of account must have shown this rebate, if correctly 





Life.] Equitable Life Assur. Soc. of U.S. vs. Ellis. 1365 


kept, as we should assume they were. There is no effort to show 
want of knowledge by the company of these powers assumed and 
in fact exercised by Bourke, notwithstanding the pleading ad- 
vised it that appellee would expect to show such conduct upon 
his part, and this is true as to the same course of dealing by Wy- 
man in 1906. There appear no efforts to either deny or restrain 
the exercise by them of these powers, until after Ellis’s death, 
and then only by showing the stipulation inserted in the policy 
contract entered into in 1904, and by provisions on back of no- 
tices sent out. 

[5] It has been many times said that a corporation can only 
act through its agents, and that general limitations promulgated 
as to the power of any given agent will yield to the power actually 
conferred upon him or actually exercised by him with the knowl- 
edge and acquiescence of the company. Bona fide restrictions 
by the company upon powers of subordinate agents should be 
enforced; but the company should not be permitted to allow 
the continued disregard thereof until called to account for the 
acts of the agent and then urge defensively those restrictions. 
So here, even if the cashiers exceeded their authority, there 
would be much reason in holding that the society knew and by 
ratification approved thereof. 

Numerous authorities are cited bearing upon the powers of 
agents as to waiving different provisions of life policies. For 
instance the Harris Case, 94 Tex. 25, 57 S. W. 635, 86 Am. St. 
Rep. 813, and the Fitzmaurice Case, 84 Tex. 61, 19 S. W. 301, 
cited by appellant, hold that a mere soliciting agent who takes 
and forwards the application for insurance cannot waive mis- 
statements as to the applicant’s physical condition. In the Fitz- 
maurice Case it is said that the provision denying the power to 
any agent “would at least confine the authority to thus act to a 
general agent or to one acting within the scope of his employ- 
ment.” 

In the Lewis Case, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 
204, relied upon by counsel for the company, the application had 
been taken by Starn as a soliciting agent and sent to the com- 
pany with Lewis’s note for part of the premium, and there was 
provision that failure to pay the note when due should terminate 
the contract. Before the note matured, it was sent to Starn for 
collection, and he, in turn, deposited the note in bank for that 
purpose. The evidence showed an effort by Starn to collect 
same after maturity, and this was relied upon as showing a 
waiver. The court alludes to its previous holdings that a waiver 
of forfeiture may be inferred from the conduct of the company, 
and that “courts seize hold of any circumstances that indicate an 
election or intent to waive a forfeiture”; but says such circum- 
stances must have come from the company or from some agent 
acting within his authority. As the company had done nothing 
itself, as distinct from the act of Starns, the court properly 
makes the case turn on his authority. It is then said that it 
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would be difficult to hold that the mere authority to collect the 
note gave authority to extend time for its payment or to waive 
an already accrued forfeiture; but, without expressly so decid- 
ing, attention is called to the provision of the policy which de- 
nied the power to Starn and also to the contract with Starn, 
expressly to the same effect, “except in accordance with special 
instructions from the company in each individual case,” and the 
court had found in effect that there were no such instructions. 
In concluding it is noted “there is no evidence of any course of 
dealing of the company or of Starn which enlarged or modified 
these instructions.” ‘There the company showed the provisions 
of its contract with its agent, and that there were no special in- 
structions. Not so here. And here we have the course of deal- 
ing of the cashier in 1905, never objected to or dissented from 
by the company, so far as the evidence indicates. 

Without discussing each case in detail, we cite the following 
authorities as fairly supporting our conclusion, although not ex- 
actly analogous in their fact: Northwestern Ass’n vs. Findley, 
29 Tex. Civ. App. 494, 68 S. W. 696; U. S. vs. Lesser, 126 Ala. 
568, 28 South. 646; James vs. Ins. Co., 148 Mo. 10, 49 S. W. 
978; Ins. Co. vs. Lee, 73 Tex. 641, 11 S. W. 1024; Stewart vs. 
Ins. Co., 155 N. Y. 258, 49 N. E. 876, 42 L. R. A. 147; Mayer 
vs. Ins. Co., 38 Iowa, 310, 18 Am. Rep. 34; Ins. Co. vs. Koeh- 
ler, 168 Ill. 293, 48 N. E. 297, 61 Am. St. Rep. 108; Ins. Co. vs. 
Bowen, 102 S. W. 163. 

[6, 7] The acts of Cashier Wyman in 1906 will be considered 
hereinafter, same being of the same general nature as those of 
Bourke in 1905, and we conclude the jury were authorized to 
find each within the scope of their authority. But even if they, 
as such agents, had no authority to delay collection of premiums, 
or to receive past due premiums, or to negotiate loans by the 
company to pay such premiums, or to waive or hold in abeyance 
a forfeiture, yet we think their course of dealing not without 
proper probative effect. The company itself admittedly had all 
such powers. If when the premium came due in March, 1906, 
its executive officers or any of them thought it best to suspend 
the forfeiture while an effort should be made to induce Ellis to 
pay or arrange for payment, they certainly could do so. Now 
are not the acts and declarations of Wyman in 1906 and of 
Bourke in 1905 some evidence of such election by the company 
itself. If my agents are authorized to pursue a given course only 
in case I have done a certain thing, would not their open pursuit 
of that course fairly indicate my having done the antecedent 
thing? The prima facie presumption should be that the agent 
acts with rather than without authority, and if the principal, 
when confronted with his agent’s acts, is silent, may not the 
jury conclude that the conditions precedent to the right of the 
agent to act as he did, in fact, existed? 

[8, 9] It is, however, urged with much earnestness that there 
is no evidence of or indicating a waiver or purpose to waive the 
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forfeiture which the policy declares shall follow failure to pay 
promptly. To this contention we cannot assent. It is unques- 
tionably true that the failure to pay the premium when due 
would, in the absence of any other controlling condition, ipso 
facto forfeit the policy (Ins. Co. vs. Bradley, 98 Tex. 230, 82 
S. W. 1031, 68 L. R. A. 509; Ins. Co. vs. Manning, 38 Tex. Civ. 
App. 498, 86 S. W. 620; Ins. Co. vs. Reppond, 81 S. W. 1012) ; 
but it is just as certainly true that the company could, by its 
election, avoid that result and keep the policy in force. “It is a 
familiar rule of law that a party for whose benefit a condition 
is inserted in a written contract may waive it. In case the provi- 
sion is that the contract shall cease to have effect or become void 
for the breach of a condition by one party, the other has the right 
to elect whether or not he will take advantage of the forfeiture or 
permit the contract to remain in force.” Crescent Co. vs. Griffin, 
59 Tex. 513; Ins. Co. vs. Evans, 136 Ky. 391, 124 S. W. 376; 
Morrison vs. Ins. Co., 69 Tex. 363, 6 S. W. 605, 5 Am. St. Rep. 
63; Brady vs. Nagle, 29 S. W. 943; Morris vs. De Wolf, 33 S. 

’, 556 

55 

[10] And “the rule is now established that a waiver of the 
forfeiture of a policy in the absence of any agreement to that 
effect results from negotiations or transactions with the insured 
after knowledge of the forfeiture, by which the insurer recognizes 
the continued validity of the policy, or does acts based thereon.” 
2 Beach, Ins. § 753. The true view, we think, is expressed in 
Titus vs. Insurance Co., 81 N. Y. 419, a case so often cited with 
approval. It is there said: “When there has been a breach of a 
condition contained in an insurance policy, the insurance company 
may or may not take advantage of such breach and claim a for- 
feiture. It may consult its own interests, choose to waive the 
forfeiture, and this it may do by express language to that effect 
or by acts from which an intention to waive may be inferred, or 
from which a waiver follows as a legal result. A waiver 
cannot be inferred from its mere silence. It is not 
obliged to do or say anything to make the forfeiture 
effectual. It may wait until claim is made under the policy, and 
then in denial thereof or in defense of a suit commenced therefor 
allege forfeiture. But it may be asserted broadly that if in any 
negotiations or transactions with the insured, after knowledge of 
the forfeiture, it recognizes the policy, or does acts based thereon, 
or requires the insured by virtue thereof to do some act or incur 
some trouble or expense, the forfeiture is as matter of law 
waived; and it is now settled in this court, after some difference 
of opinion, that such a waiver need not be based upon any new 
agreement or estoppel. Forfeitures are not favored in the law, 
and this doctrine of waiver is not peculiar to insurance policies, 
but is applicable to all cases of forfeiture. As to leases it is 
thus laid down in Taylor’s Landlord and Tenant (5th Ed.) § 
287: “The forfeiture of a lease by breach of any condition may, 
however, be waived in like manner as a forfeiture for nonpayment 

L—Vol. XL.—87. 
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of rent, or a notice to quit; for if the landlord does any act with 
knowledge of the breach, which can be considered as an ac 
knowledgment of a tenancy still subsisting, he waives the for- 
feiture.’’’ To the same,effect, see U. S. Co. vs. Lesser, 126 Ala. 
568, 28 South. 646; Knarston vs. Company, 124 Cal. 77, 56 Pac. 
773; Insurance Co. vs. Evans, 136 Ky. 391, 124 S. W. 379; In- 
surance Co. vs. spenagete, 129 Ky. 627, 112 S. W. 681, 113 S. 
a Pros 19 Ky. Law Rep. 227; Murray vs. Insurance Co., 90 Cal. 

27 Pac. 309, 25 Am. St. Rep. 133; Washburn vs. Company, 
= Ab 485, 38 South. 1011; Insurance Co. vs. Norton, 96 U. S. 
235, .. Ed. 689. As said by Chief Justice Fuller in Mc- 
Master's a 183 U. S. 35, 22 Sup. Ct. 14, 46 L. Ed. 71: “The 
contracts were not assurances for a single year on payment of 
stipulated premiums, but were entire contracts for life, subject 
to forfeiture by failure to perform the condition subsequent of 
payment as provided.” So it is here. 

[11] The policy promises to pay Mrs. Ellis $25,000 on death 
of her son. That promise was binding on the company, unless it 
had been in some way released therefrom. When Ellis failed to 
pay the premium, there accrued at once a privilege, but not a 
duty, to terminate that promise. Good reasons suggest themselves 
why the company may not have desired to avail of this privilege. 
The insured was then in good health, just barely 38 years of age, 
and the annual premium accruing on the two policies was $1,449. 
He had been then only recently re-examined and found in good 
physical condition. On April 19, 1906, Mr. Wyman in writing 
Mr. Brophy at the home office says: “I am writing you for this 
information at the request of Mr. Baker, who is very anxious to 
have the policies kept in force, as they are large policies, and Mr. 
Ellis is a well known man in this section of Texas.” It requires no 
strong flight of imagination to picture appellant’s agents urging 
upon the more moderate insurer the fact that such a well-known 
man as Ellis was carrying these large policies with it. To many 
that would have been perhaps an effective argument, and no one 
knew this better than the company. The attitude of the company 
towards Ellis is again suggested in Bourke’s letter to him of 
September 22, 1905, where he advises that the company was 
“willing to make special concessions in this case” and act “con- 
trary to their rules.” This results, says Mr. Bourke, “from the 
facts which I surrendered to them, according to our correspond- 
ence.” In addition, there had been most persistent effort upon 
the part of Cashier Bourke to induce Ellis to arrange for payment 
of premium, thereby preventing lapsing of the policy in 1905. 
Under these conditions, when default was made by Ellis in 1906, 
it was rather to be expected that the company would try to avoid 
losing the risk. He had already been sent the required notice of 
the premium to become early due with advice that, unless payment 
was made on March 24th, the policy would be forfeited and void. 
No payment being made on that day, the policy was thereafter 
absolutely void, or else it was an existing live contract. It could 
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not be in force for some purposes and dead for others. It could 
not maintain a Dr. Jekyll and Mr. Hyde existence. It could not 
be one thing to-day and another to-morrow. It could not be an 
existing policy upon which the company was ready to loan money 
up to the very moment of Ellis’s death and then die with 
him. As stated before, upon default, the company could 
have permitted the policy to lapse automatically by its 
own terms. No affirmative act was required upon its part. 
But did it permit it to lapse? Does not the evidence indicate that 
it affirmatively held in abeyance the forfeiture, while Ellis was 
being urged and negotiated with to pay the premium? The jury 
have said yes, and we are not disposed to override their conclusion, 
There being no reinstatement involved, if the company after 
March 24th “continued to recognize the policy as existing, it could 
only mean that it had never ceased to exist, and that, in turn, 
could only mean that the company had not permitted the lapse. 

There is no direct evidence as to any consideration of the mat- 
ter, one way or the other, by the officers specifically empowered 
thereto by the policy. What, if any, correspondence they had with 
Wyman is not shown, nor could it reasonably be shown, by appel- 
lee. But, having concluded that the acts of Wyman and Brophy 
are the company’s acts, we may with propriety refer thereto. It 
thus appears that on March 30, 1906, Ellis applied to General 
Manager Baker for a loan on these policies. As indicating the 
cashier’s province, Baker refers the letter to Wyman, who writes 
Ellis on April 3d. From then continuously to Ellis’s death, there 
is correspondence and negotiation between the two looking to 
payment of the premium, and the making of a loan for that 
purpose. It is not practicable to set this out, but a significant fact 
to be observed is that in no letter, as far as we find, is there any 
reference to the policy as lapsed, or any suggestion that same 
would need to be reinstated before a loan could be made thereon. 
The loan was not to be made, of course, upon a forfeited policy. 
One of two things necessarily was and is true: Either the 
policy had never been allowed to forfeit, or else a reinstatement 
was contemplated. The former conclusion was quite as permis- 
sible as the latter. But, if mistaken here, it certainly is true 
that ordinary minds might differ as to the proper conclusion; 
wherefore the jury’s verdict concludes us. 

On April 25th, after the policy had lapsed, if it ever did, Mr. 
Brophy at New York writes Mr. Wyman at Austin as to a prop- 
osition of loaning on the policies. Brophy says that, while they 
are anxious to assist in retaining Ellis’ business on their books, 
yet they cannot make the loan as proposed. In part he writes 
“that the company could not consider the matter of a loan unless 
premiums are paid for another full year’’; but he says, in subs- 
tance, the company will loan $575 on each policy by Ellis paying 
the difference required to complete the third payment. To 
arrange it that way, he says Ellis must send the difference, along 
with the policies and necessary loan agreements. There are three 
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things, and only three, prescribed for Ellis as a condition to the 
loan, that is, send his partial payment, send the policy, and send 
the loan agreement. No mention of needing any medical examina- 
tion or reinstatement of the policy; and yet, if there is any virtue 
in appellant’s position, that loan could not have been made with- 
out reinstating the policy, which must be preceded by the exami- 
nation. Brophy’s letter clearly recognizes the policy as a then ex- 
isting one. Again, in the very last letter written by Wyman on 
May 9th, he says to Ellis: “The society is willing to lend you 
$1,150 on the policies to apply towards the payment of premiums 
due a short time ago.” Here, again, is a distinct recognition of the 
then existence of the policy. Upon a lapsed policy, there could be 
no loan, and, if the policy had been forfeited, there were no pre- 
miums to pay. If the company had concluded that its best in- 
terest would be promoted by holding in suspense the forfeiture 
while it undertook to arrange with or induce Ellis to pay, then all 
the acts and correspondence of Wyman and Brophy are intelli- 
gible and consistent with each other and with their duty to the 
company. Looking backward from their conduct, such a con- 
clusion upon part of the company itself is strongly suggested, and 
it would be bound of its own election as well because responsible 
for the acts of these agents. 

[12] It is urged, however, that the evidence fails to show that 
Ellis would have in fact paid had he lived, and stress is laid upon 
the last letter written by him on May 2d, wherein he states that the 
contents of Wyman’s letter of May Ist was about what he 
expected. That letter advised of the failure to induce the 
home office to agree to a loan upon basis desired by 
Ellis. It asserts, in effect, that he was not surprised at 
their action as to that. It does not show that he did 
not intend to pay the premium. In fact, it proves nothing upon 
that issue. But, whatever may have been Ellis’s intention, 
it is clear that Wyman did not consider it final, and was not yet 
ready to abandon the effort to induce Ellis to pay the premium 
which could only be payable upon assumption that the policies 
were yet in force. On May 9th Wyman writes Ellis the letter 
quoted from above. That should have reached Ellis on the roth. 
He was then very much pressed with his work, and his failure 
to reply before the 11th, when he was shot, does not show any 
cessation of negotiations. As we see it, however, this is not 
material. Upon the issue of estoppel or a new contract, it might 
be; but not so as to waiver. Washburn vs. Company, 143 Ala. 
485, 38 South. 1o11. If the policy had been forfeited, no recovery 
could be had thereon. ,If not, then the original promise to pay 
upon Ellis’s death was in force and effect, and this without regard 
to what the outcome would have been of the negotiations about 
the loan. When Mrs. Ellis showed the issuance of the policy and 
his death, she became entitled to recover. The company answers 
that, by reason of the failure to pay, it had the right to and did 
forfeit the contract. The jury finds, in effect, that, while it had 
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the right, it did not exercise the same, but, on the contrary, elected 
not to, and in deference to their verdict we so find. The briefs 
of counsel in this case indicate great industry. We have patiently 
examined the many cases cited. It has not been practicable to 
discuss any considerable number thereof, but, having considered 
them carefully, our conclusion upon the merits of the proposi- 
tions urged for reversal are indicated hereinbefore. Those con- 
clusions have not been reached without due appreciation of the 
merit and force of the positions so earnestly pressed by able 
counsel for appellant ; but the very best judgment of which we are 
capable leads us to adopt the views urged with equal skill by 
counsel no less able who have appeared for appellee. 

In the foregoing discussion, we have covered, not only the prin- 
cipal assignments relied upon, but incidentally others. Each error 
assigned has been considered, but we find no reversible error 
shown, and the judgment will be affirmed. 

Rector, S. A. J. 

Not being able to concur with the majority in affirming this 
case, | have concluded to state my views without extended 
argument. As the disposition of the case is made largely to 
depend upon the evidence, and not knowing at this time whether 
or not the majority opinion will contain an extended statement, 
I have concluded to set out the testimony in its entirety, omitting, 
however, the correspondence between the assured C. G. Ellis and 
the general agents of appellant at San Antonio and its cashier 
in their office during the year 1905, all of which relates to the 
payment of the annual premium which fell due March 24, 1905. 
A general statement with respect to that correspondence, it is 
thought, will be sufficient. That correspondence shows that on 
receipt of notice of the maturity of said premium, and prior to 
March 24, 1905, the insured applied for an extension of time 
within which to pay same, and term insurance was paid, which 
extended the time for payment to August 22, 1905; that, when 
the extension expired, Ellis had not paid the premium, and there- 
after several letters were written by Bourke, the then cashier, in 
the office of the general agents at San Antonio. These letters 
were for the most part answered by Ellis, and the time through 
which the correspondence ran lasted from August 18 to December 
27, 1905. The correspondence indicates that the policy was lapsed 
some time in September, 1905, the exact date not appearing, and 
was reinstated upon medical examination and health certificate, 
some time in October, the exact date not given, and that the pre- 
mium was at last paid on or about December 22, 1905. In the 
final settlement it seems that Ellis was allowed $61 rebate for 
about a month’s time during which his policy was lapsed. Ellis 
applied for further extension to December 22, 1905, which the 
company granted, and on November 7, 1905, he paid $245 for 
term insurance which reinstated his two policies issued to him, 
the one in suit payable to his mother, and another for like amount 
issued at the same time and payable to Olive Ellis, his wife. 
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The application for reinstatement of said Ellis was made in 
writing October 21, 1905, to which was attached the certificate 
of medical examination made by Dr. W. Neal Watt of Austin, 
Tex. The policy issued, on which this suit was brought, recites 
that the Equitable Life Assurance Society of the United 
States hereby assures the life of Caswell G. Ellis of 
Sartartia, Tex., hereinafter called the assured, and on 
receipt of satisfactory proofs of the death of said as- 
sured, provided this policy is then in force, agrees to 
pay $25,000, at its office in the city of New York to his mother, 
Amanda M. Ellis, if living, subject to the privileges and condi- 
tions stated on the second and third pages hereof which form a 
part of this contract, as fully as if recited at length over the sig- 
natures hereto affixed. The policy contained the following provi- 
sion: “This assurance is granted in consideration of the written 
and printed application for this policy, which is hereby made a 
part of this contract and of the payment in advance of seven 
hundred and twenty-four 50/100 dollars, and of the payment of 
a like sum on or before the 24th day of March in every. year 
thereafter, during the continuance of this contract.” The policy 
also contained the following provisions: “IV.—Grace in the pay- 
ment of premiums. Should default be made at any time hereafter 
in the payment of any premium due upon this policy as herein 
provided, the society will waive such default and accept the pay- 
ment of such premium, provided the amount thereof, with interest 
thereon at five per cent per annum from the date of default, be 
tendered to it within thirty days after such default.” Reinstate- 
ment: “Should this policy lapse by reason of the nonpayment 
of any premium, it may be reinstated at any time upon the assured 
furnishing evidence of good health satisfactory to the society, 
and the payment of all arrears and any indebtedness to the 
society under this contract existing at the dé ite of lapse, with 
interest thereon at five per cent per annum.” In paragraph 7 of 
said policy it is also provided as follows: “This policy shall 
lapse and together with all premiums paid thereon shall forfeit to 
the society on the non payment of any premium when due.” 
Paragraph 14 of said policy is as follows: “XIV. Policy and 
application the entire contract. This policy and the application 
therefor, taken together, constitute the entire contract which 
cannot be varied except in writing by one of the following ex- 
ecutive officers of the society at its home office in New York, viz.: 
The president, one of the vice-presidents, the secretary, the as- 
sistant secretary, the comptroller, the actuary, the assistant 
actuary, the treasurer, the auditor, the associate auditor, the re- 
corder, the registrar and the assistant registrar.” On February 
13, 1906, the appellee mailed a notice, addressed to the assured 
at Sartartia, Tex., notifying him of the maturity of the premium 
on March 24, 1906, which was received by him on February 16, 
1906, and which, with the indorsements thereon is as follows: 

“The Equitable Life Assurance Society of the United States. 





Life.| Equitable Life Assur. Soc. of U. S. vs. Ellis. 1373 


“Take notice that a premium of $724,50 will become due on 
policy No. 1324813 if all previous premiums have been paid and 
said policy is otherwise in force on March 24th, 1906, and be 
payable to said society at its office No. 120 Broadway, in the 
borough of Manhattan, city of New York. 

“Unless the premium then due shall be paid to said society or 
the duly appointed agent or person authorized to collect such 
premium by or before the day it falls due, the policy and all pay- 
ments thereon will be forfeited and void, except as to the right 
to a surrender value or paid up policy, as provided in the insur- 
ance law, chapter 690 of the laws of 1892 of New York, and ex- 
cept as otherwise provided in the policy. 

“Said premium may be paid on or before the date when due by 
express bank money order, draft, check or post office to Jas. H. 
Wyman, Cashier, Austin, Texas, or to such person as he may 
duly appoint on the production of the proper receipt therefor, 
signed by the secretary of the society. If any claim for or right 
of forfeiture or any default on the part of the holder of the said 
policy now exists, the society does not by this notice waive the 
same. 

“M. Murray, Cashier. 


“Note.—The policy referred to in the above notice contains 
the following provision: ‘Should default be made at any time 
hereafter in the payment of any premium due upon this policy as 
herein provided, the society will waive such default and accept 
the payment of said premium, provided the amount thereof with 
interest thereon at five per cent per annum from date of de- 
fault be tendered to it within thirty days after such default.’ 
(Over, ) 

“No payment of premium made to any person except in ex- 
change for the official receipt signed by the Secretary of the 
Society, can be recognized. Enclose this card with your remit- 
tance in payment of premium specified on the other side. 

“Please notify the Equitable Life Assurance Society, 120 
Broadway, New York City, of any error or change in your post 
othce address in writing at same time giving numbers of all poli- 
cies on your life in the society. 

‘Agents are not authorized and cannot grant an extension of 
the time for payment of premium. If the society has heretofore 
granted such extensions it in no way binds it to make other or 
further extensions, and it is not to be construed as its practice or 
custom.” 


Thereupon the following correspondence took place :— 

“Sartartia, Texas Feb. 16, 1906. Mr. Jas. H. Wyman, Cashier, 
Austin, Texas—Dear Sir: I have your notice stating that my 
premium would come due on the 24th of March on the two poli- 
cies which I hold. Yours truly, C. G. Ellis.” 

“Austin. April 3, 1906. Mr. C. G. Ellis, Sartartia, Texas— 
Dear Sir: Replying to your letter of the 3oth ult. to Mr.. Baker 
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in which you applied for a loan on your policies (Nos. 1,324,813- 
814), the loan value of each policy is $575. You will see that it will 
therefore be necessary for you to send me a remittance of $356.50 
in order to complete the transaction. I enclose loan agreement 
which should be executed as indicated before a notary public and 
returned me with the policies. Do not fill in the dates of the 
agreements, this will be done the day the loan is completed. 
You should also sign and return the slip attached, asking us to 
deduct the premium from the loan. On referring to the applica- 
tions you gave for these policies, I find that one of the policies is 
payable to your wife and the other to your mother. Not keeping 
a complete record of these policies, I do not know which is which. 
I will therefore ask that you fill out the agreements in accord- 
ance with the reading of the policies. Your wife should join 
with you in executing the agreement on the policy payable to her, 
and your mother with you in executing the agreement on the 
policy payable to her. When these papers are completed, send 
them all to me with the remittance, and I shall be pleased to 
refer them to the home office for their approval. I would suggest 
that you call my attention to the matter next fall when you are in 
a position to make a payment on your policy, and at that time we 
can arrange it so that you can pay an irregular premium, carrying 
your policy in force from March, 1907, until some time in the fall 
of the year, at date most convenient for you and the annual 
premium to fall due on that date each year thereafter. Awaiting 


your further advice, I am very truly yours, Jas. H. Wyman, 
Cashier.” 


Inclosed with this letter were two loan agreements, each in the 
following words and figures, except that one related to policy 
No. 1324813, and the other to policy No. 1324814, to wit :— 
$575.00. 

“This agreement made this————day of————between the 
Equitable Life Assurance Society of the United States party of 
the first part and —parties of the second part, witnesseth: 
The party of the first part agrees to loan and does hereby loan to 
the parties of the second part the sum of five hundred and seventy 
five dollars, receipt of which is hereby acknowledged by the 
parties of the second part; and the said parties of the second part 
agree to repay the same to the said party of the first part at its 
office, 120 Broadway, New York City, on the-———— day of ——— 
1g-——-. 

‘In consideration of said loan the parties of the second part 
hereby assign, set over and transfer all their right, title and inter- 
est in policy No. 1324813 on the life of C. G. Ellis, issued by said 
party of the first part, together with all money which may be 
payable under the same to said party of the first part as collateral 
security for the payment of said loan. 


“In the event of default in the payment of said loan upon the 
date hereinabove mentioned, the party of the first part is hereby 
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fully authorized and empowered, without notice to and without 
demand for payment by the parties of the second part, to cancel 
said policy and apply the cash surrender value of such cancellation 
to the payment of said loan and any unpaid interest. Should the 
surrender value of said policy exceed the amount of above loan 
with interest at 5 per cent thereon, then and in that case the 
excess value above the loan and interest shall be made due and 
payable to the legal owner or owners of the policy on demand. 

“In witness whereof we have hereunto set our hands and seal.: 
In the presence of 


“cc 


“Name of Assured. 


‘ec 


“Address. 


“cc 


“Name of Beneficiary. 
“e 


“Address 
“| Notary’s Seal.] 


“N. B. If witnessed by the society’s manager or cashier the 
signature of a notary will not be required.” 


Attached to each of said instruments was a slip reading as 
follows: “Equitable Life Assurance Society, Austin. Equitable 
Life Assurance Society: Please deduct $724.50 premium due 
3-24-06, from loan made on my policy No. 1324813. Loan 
papers enclosed herewith”-—one of said slips being intended for 
policy No. 1324813 and the other for policy No. 1324814, but in 
other respects identical. 

“Sartartia, Texas. Apr. 5, ’06. Mr. James H. Wyman, San 
Antonio, Texas—Dear Sir: | have your letter of the third relative 
to my insurance policies. I think probably there is some mistake 
in this. I want the date of payments to be set up just nine 
months, that is, from the 24th of March to the 24th of December, 
and I want to make the payments in such a way that it will bring 
about these conditions. Now the premiums on my two policies 
amount to $1449, or $120.75 a month, which would be $1086.75. 
You said that the loan on the policies would be $575 each or $1150 
on the two, which would be in excess of the amount of the pre- 
mium for nine months and make the premiums become due on 
the 24th of December. Also the two notes which you wish us to 
execute amount to $1150, you also ask for a cash payment of 
$356.50, this amount added to the two notes would be $1506.50, 
which would be in excess of the year’s premiums $57. We sup- 
pose that there is a mistake somewhere in this discrepancy. I 
would be glad if you would look this over and would arrange it so 
as to bring about the desired results, or explain to me where this 
difference comes in, and in what way they are going to work. 
Yours truly, C. G. Ellis.” 

“Sartartia, Texas. April 11, 1906. Mr. James H. Wyman, 
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Austin, Texas—Dear Sir: Referring to the correspondence of 
several days ago about the payment of the premiums on my 
two policies, will say that I have had no reply and would be 
pleased to hear from you at your earliest convenience. Yours 
truly, C. G. Ellis.” 

“Austin, Texas, April 12, 1906. Mr. C. G. Ellis, Sartartia, 
Texas—Dear Sir: I am in receipt of your letter of the 11th inst. 
and enclose herewith an exact copy of my letter to you of the 
third. I do not understand why this letter did not reach you. 
If I can be of any further service to you kindly advise. Very 
truly yours, James H. Wyman, Cashier.” 

“Sartartia, Texas. Apr. 15, 1906. Mr. James H. Wyman, 
Cashier, Austin, Texas—Dear Sir: Replying to yours of the 12th 
will say that we received the original letter of April 3rd and 
replied to it, which evidently you did not receive. I herewith 
enclose you copy of reply to yours of the 3rd. Yours very truly, 
C. G. Ellis.” 

“Austin, Tex. April 16, 1906. Mr. C. G. Ellis, Sartartia, Tex. 
Dear Sir: Yours of the 15th inst. inclosing copy of your letter of 
the 5th inst. which we did not receive. It is necessary to complete 
the transaction as advised in my previous letter, as loan on poli- 
cies cannot be made unless premiums are paid for three full 
years. If you only paid the premiums for this fall 
it would not complete the year. It is therefore 
necessary to execute the loan agreement for $575 on 
each policy, remitting me the balance, to complete the transaction. 
The difference in your letter of $57.50 is one year’s interest in ad- 
vance on loan. This fall, if you wish to make an irregular pay- 
ment, then you can do so, carrying your policy in force from 
March, 1907, until such date in the fall as you may wish, and 
thereafter the premiums will fall due in the fall of the year. 
Should you continue to pay the premiums for the full twenty 
years instead of paying the full annual premium for the twentieth 
year you will pay only a balance necessary to carry your policy 
from the date in the fall until its maturity in March. I hope I 
have made myself clear, if not kindly advise me further. Yours 
very truly, James H. Wyman, Cashier.” 

“Sartartia, Texas. April 18, 1906. Mr. James H. Wyman, 
Austin, Texas—Dear Sir: I have your letter of the 16th and will 
say that | cannot understand why it is that the policies have a loan 
value of $150 more than I want, why it is necessary for me to 
pay near $400 more than what I want and which I am not pre- 
pared to do. I trust that the matter can be arranged in this way 
and which I am ready to carry out any day. The way you propose 
arranging it will still make the premium due on the 24th of 
March, the very thing that I am trying to get away from, and 
would require me to execute my note and a lien on the policies for 
more money than contemplated, and would be required to carry 
the policies from the 24th day of. March to the 24th day of 
December, besides paying interest on the full amount, it strikes 
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me that it would be a rather one-sided trade. I am willing to 
give my note, secured by a lien on the policies for the amount of 
the premiums on the policies from the 24th of March to the 24th 
of December, together with 5 per cent interest on the same. 
The loan value, according to your letter exceeds the amount of 
these premiums about $150. Kindly let me hear from you at 
your earliest convenience. Yours truly, C. G. Ellis.” 

“Austin. April 19, 1906. Mr. C. G. Ellis, Sartartia, Texas— 
Dear Sir: Referring to your letter to me of recent date, I am 
taking the matter up with the home office in regard to loan to 
pay premiums on your policies, and will advise you just as soon 
as I hear from them. In the meantime, in order that you may be 
fully protected under these policies, I enclose a request for ex- 
tension of thirty days, which kindly sign and return to me with a 
remittance of $61 to cover term rate for that time. This amount 
will be held in this office in suspense until the matter is adjusted. 
I ask this, because your thirty days of grace expires on next 
‘tuesday. Yours very truly, James H. Wyman, Cashier.” 

“Austin. May st, 1906. Mr. C. G. Ellis, Sartartia, Texas— 
Dear Sir: I have not heard from you in reference to your policies 
Nos. 1,324,813-14, which were due March 24th, the thirty days’ 
grace carrying them to April 24th. As I advised you, I wrote the 
home office in reference to a loan, they could not at this time grant 
a loan unless the premiums were paid carrying the policy in force 
to March 24th, 1907. I hope I will receive a remittance from you 
covering the amount necessary to complete the transaction, and, 
inasmuch as the premiums are now past due, it will be necessary 
for you to add five per cent interest to the premiums from 
March 24th, the due date of the same. Kindly let me hear 
from you by return mail. Yours very truly, James H. Wyman, 
Cashier.” 

“Sartartia, Tex. May 2nd, ’06. Mr. James H. Wyman, Austin, 
Texas—Dear Sir: I fully note the contents of yours of the first, 
which is about what I expected. Yours very truly, C. G. Ellis.” 

“Austin. May gth. 1906. Mr. C. G. Ellis, Sartartia, Texas— 
Dear Sir: Your letter of the 5th inst. has been forwarded to me 
from San Antonio, as you will see by the inclosed envelope. I 
am sorry that I did not make the matter plain to you in reference 
to the loan on your policies. You will see by referring to the 
policies themselves that three full years premium must be paid 
before a loan can be obtained. That is the reason why we are 
compelled to ask you for a remittance to complete the loan trans- 
action. We cannot grant you a loan on the policies to pay the pre- 
miums for nine months, it is necessary to pay the premiums 
carrying policies in force from March, 1906, to March, 1907, in 
order to secure the loan. In other words, we cannot make you a 
loan on the policies unless the premiums for three years are paid. 
The society is willing to.lend you $1159 on the policies to apply 
towards the payment of premiums due a short time ago. Yours 
very truly, James H. Wyman, Cashier.” 
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The appointment of J. H. Wyman as cashier is provided by 
section 20 of the general agents contract and his powers and 
duties are therein defined. Said section is as follows: ‘(20) 
The said society reserves the right to appoint a cashier for the 
purpose of keeping the accounts and making collections. In case 
of the appointment of such cashier, all collections shall be made 
by him, and the bank account for the deposits of all funds shall 
be kept in the name of the Equitable Life Assurance Society of 
the United States. It shall be the duty of such cashier to keep 
exclusive control of all policies, renewal receipts, and other 
vouchers subject to the rules of said society and the instructions 
given by its principal officers. In case a cashier is appointed, 
said party of the second part may collect only first premiums on 
policies obtained through his instrumentality. New policies may 
be delivered to said party of the second part by the cashier for 
such collection on the specific order of the said party of the 
second part to such person or persons as he may designate, but 
are to be returned to the cashier from time to time when not 
collected, as may be desired by the cashier or said society. All 
premiums as soon as settled, shall be immediately paid over to the 
cashier.” R. H. Baker testified that he was general manager for 
appellant for a large portion of the state of Texas when the 
policy in suit was issued; that J. H. Wyman was the appellant's 
cashier in his office in 1906; that said W yman was not in Texas; 
that he had left the state; that witness had supervision over 
the general agents, but had no authority to employ or discharge 
agents. ‘Testifying as to the duties of cashier Wyman in his 
office, he said the renewal receipt was sent to the cashier by the 
home office, and, when the policyholder paid the premium, it was 
countersigned by the cashier and delivered to the assured. He 
further testified that he had no authority, either as general 
agent or general manager, to grant extensions on renewal pre- 
miums on policies that had been issued. Mr. Wyman had no such 
authority, and the home office only could grant the extension. In 
1906 witness stated that Gerald F. Brophy held the position of 
superintendent of the extension and loan department. In case a 
policyholder wishes a loan on his policy, a blank form would be 
sent to the applicant to be filled out and sent to the cashier and by 
him to Mr. Brophy or the loan department in New York. If the 
loan is granted, the cashier is notified, and a check for amount of 
loan is sent to the cashier. The policies are assigned and 
delivered when the check is delivered. “I don't know the details 
of it, as I never managed a loan personally. The cashier handles 
that.” 

The following correspondence between J. H. Wyman and G. F. 
Brophy was introduced by appellee :— 

“Austin, Texas. April 19, 1906. Mr. G. F. Brophy, Super- 
intende ar Sir: I have had some correspondence with 
Mr. C. G. Ellis in connection with the annual premi- 
ums due March 24th on his policies Nos. 1324813-14. He 
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wishes to have an irregular payment made, carrying these policies 
in force for nine months, but he is not in the position to make 
the payment. I suggested that he apply for a loan for enough to 
carry the policies in force for one year, remitting the balance 
necessary to complete the transaction. He now states that he is 
not in the position to do this, and wants to know if he cannot 
make a loan for an amount large enough to carry the policies in 
force to Dec. 24th of this year, when he will be in the position 
to meet the full annual premium. He is very anxious to continue 
these policies, and this appears to be the only way that he can 
continue with us. I am writing you for this information at the 
request of Mr. Baker, who is very anxious to have the policies 
kept in force, as they are large policies and Mr. Ellis is a well 
known man in this section of Texas. Yours very truly, James 
H. Wyman, Cashier.” 

“New York, April 25th, 1906. Mr. James H. Wyman, Austin, 
Texas—Dear Sir: Your letter of the 19th inst. in regard to 
policies Nos. 1324813 and 1324814—Ellis—is received and care- 
fully noted. We find that these policies were issued in March, 
1904, so that only two full years premiums have been paid on each. 
We could not, therefore, consider the matter of a loan unless 
premiums are paid for another full year on each policy, thereby 
completing the three years payments which must be made before 
the contracts become entitled to any surrender value. Much as 
we would like to assist you in retaining this business on the books, 
we are unable to extend the desired aid in this instance for rea- 
sons above explained. Provided that premiums are paid to March 
24th, 1907, a loan for $575 could be granted on the security of 
each contract; in fact, it would not be necessary for Mr. Ellis to 
actually pay these premiums in order to obtain the loans. It is 
possible for us, as you are aware, to complete the loans, applying 
the proceeds in payment of the premiums, but we cannot under- 
take these transactions unless the balance required to close the 
deal is forwarded to us, together with the policies and necessary 
loan agreements. Regretting our inability to serve you, we 
remain, very truly yours, G. F. Brophy, Superintendent.” 

John C. Sullivan testified that as attorney for appellee on May 
22, 1906, he tendered to J. H. Wyman $775 for premium due 
March 24, 1906; that he kept up said tender, and was willing to 
pay it at any time which tender he declined to accept. 

Mrs. Olive Ellis, widow of said C. G. Ellis, testified that her 
husband was in excellent health from May 1, 1906, up to the 
time he received a gun shot wound about 6 o’clock p. m. May 11, 
1906, and he died from the effects of said wound about daylight 
of the next day. She further testified that during said time he 
was a very busy man; that they worked on the plantation between 
150 and 175 men; that he was going from daylight until dark, 
only taking time to eat his dinner. 

The appellant read in evidence the receipt given C. G. Ellis for 
the first premium due on the two policies for $1,449, reciting that 
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same was given for first premium on $50,000 life policies for self 
on his application for said insurance in said amount, the assur- 
ance to be from date of receipt March 24, 1904, provided appli- 
cation was accepted, etc. It will be seen that by the very terms of 
the policy itself it lapsed and ceased to insure when the assured 
failed to pay the premiums maturing on the 24th day of March, 
1906. It is true that the assured had the contract right, within 
30 days thereafter, to pay said premium with interest, and the 
company would, under such circumstances, be compelled to waive 
the lapse, and the policy would be restored by virtue of its own 
terms. It required no act to be done on the part of the company 
to lapse the policy. Nonpayment of the premium lapsed it. 
Insurance Co. vs. Reppond, 81 S. W. 1012; Laughlin vs. Insur- 
ance Co., 8 Tex. Civ. App. 448, 28 S. W. 411; Cowen vs. Equi- 
table Life Assurance Society, 37 Tex. Civ. App. 430, 84 S. W. 
404; Thompson vs. Insurance Co., 104 U. S. 257, 26 L. Ed. 765. 
This proposition might be supported by the citation of many 
decisions by the courts of final resort in perhaps all the states of 
the Union. It is not controverted in the majority opinion. It is 
insisted, however, that the forfeiture clause in the policy, inserted 
for the benefit of the insurance company, had been waived by it, 
and that the policy sued on was in full force on May 12, 1906, the 
date of the death of the assured. 

If the testimony sustained the waiver, or if there is enough in 
the evidence to warrant a difference of opinion among reason- 
able men, then the verdict of the jury ought not to be disturbed 
by this court. Counsel for appellee contend, both by brief and 
oral argument, that the testimony establishes, or at least tends to 
establish, three grounds, upon either of which this court ought to 
affirm the judgment of the district court: First, estoppel; second, 
waiver ; and, third, a new contract. It seems to me too plain for 
argument that the record contains no element of estoppel against 
appellant. Nothing that it ever did or stated to the assured prior 
to March 1, 1906, was shown which remotely indicated to him that 
the company would not require prompt payment of this premium 
when due. On the contrary, the written notice of its maturity 
received by him more than a month before it became due informed 
him that it must be paid on that day or his insurance policy 
would lapse. No new contract of insurance was made with the 
assured. If it can be said that the insurance company offered 
to receive the premium after its maturity, it is certainly true that 
the insured, if he ever promised to pay the same, never in fact 
paid the premium. How then can it be contended that he and 
the company ever made a new contract of insurance? As before 
stated, the policy lapsed on March 24, 1906, on nonpayment of 
the premium, unless the company by its authorized agents elected 
to waive the forfeiture before or at that very date. Nothing 
occurring before that time even remotely indicates such conclu- 
sion. The decision of the question is then narrowed down to 
the correspondence between that date and the 9th day of May, 
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when J. H. Wyman, cashier, last wrote the assured in relation 
to the loan on the policies to enable him to make the payment of 
the then past due premiums on this policy, and another of equal 
amount in favor of his wife. The policy was no more a lapsed 
policy after April 24th than it was between that date and March 
24th. The only difference was that up to April 24th the com- 
pany was under contract to waive the forfeiture and restore the 
policy on payment of the premium, with interest from the day 
of its maturity. The company had to do nothing affirmatively 
to forfeit nor to restore it between those dates. At any time 
after the thirty days of grace, the assured could be reinstated 
by making application therefor accompanying the application 
with a medical certificate of good health, and the amount of past 
due premiums, with interest from the date it was due. There 
was no express waiver shown, nor do I believe that the testimony 
warranted the jury in finding that there was an implied waiver. 
On April 19, 1906, Wyman, the cashier, between whom and the 
assured several letters had passed relating to securing a loan 
on his policies, wrote to G. F. Brophy, superintendent of the 
loan department in New York, inquiring if the company could 
vary the terms of the policy and make assured a loan, notwith- 
standing the policy stated that the same had no loan value until 
three annual payments had been made. Only two annual pre- 
miums had been paid. Ellis had written Wyman that he did not 
have the money to pay the premium. On April 25th, one day 
after the thirty days of grace had expired, he replied to said 
letter, stating that the company could not make the loan unless 
three annual premiums were first paid, but explaining that the 
amount of the loan could be deducted from the annual premiums 
that were due on the two policies issued to the assured. On May 
I, 1906, Wyman wrote Ellis, acquainting him with the contents 
of Brophy’s letter, and expressed the hope that he would receive 
remittance covering the amount necessary to complete the trans- 
action; and further calling his attention to the fact that 5 per 
cent interest on the premium due March 24th must be remitted. 
On May 2d Ellis replied acknowledging receipt, and stating that 
‘is about what I expected.” This is the last word received from 
him. On May oth, Wyman, on receipt of Ellis’ letter of April 
5th, which had been misdirected and addressed to him at San 
Antonio, again wrote to Ellis regarding said loan substantially 
in the same language ag his former letter. He closes this letter 
by stating: “The society is willing to lend you $1,159 on the 
policies, to apply towards the payment of premiums due a short 
time ago.” ‘The majority of the court concluded that the lan- 
guage used in the Brophy letter and in the two letters written by 
Wyman after April 24th, read in the light of all the correspond- 
ence in 1906, hereinbefore set out, shows, or tends to show, that 
the company had elected to waive the forfeiture by reason of the 
nonpayment of the premium on March 24, 1906. In this con- 
clusion I cannot concur. At the most, the testimony tends to 





Se a eee 


Te 


1382 Insurance Law Journal Vol. 40. [July, 1911. 


show that if the assured, on receipt of the last letter of Wyman, 
which he doubtless received on May toth, had remitted the 
amount of said premium, with 5 per cent interest since the de- 
fault, and was in good health, the company would have waived 
the default and restored the policy, and this, too, without a 
medical examination and certificate of health. But this concession 
comes far short of conceding any waiver of forfeiture, either ex- 
press or implied. Mere indulgence on the part of the company 
does not show or tend to show waiver. Cohen vs. Ins. Co., 67 
Tex. 327, 3 S. W. 296, 60 Am. Rep. 7; Sovereign Camp Wood- 
men of the World vs. Hicks, 37 Tex. Civ. App. 424, 84 S. W. 
425; Cowen vs. Equitable Life Assurance Society, 37 Tex. Civ. 
App. 430, 84 S. W. 404; Thompson vs. Insurance Co., 104 U. S. 
257, 26 L. Ed. 765; Lantz vs. Vermont Ins. Co., 139 Pa. 546, 21 
Atl. 81, 10 L. R. A. 577, 23 Am. St. Rep. 202; Iowa L,. Ins. Co. 
vs. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204. But 
Ellis never paid the premium, nor, in fact, promised to do so. 
After stating that he was not prepared to pay, he opened up with 
Wyman, cashier, at Austin, a correspondence, in which he ex- 
pressed a desire to pay the premium, provided he could 
borrow the money on his policies, on which he_ had 
paid only two annual premiums, but which had no loan 
value at all, until he had paid three annual premiums. 
In the correspondence which followed, we discover that 
Wyman was only endeavoring in every way he could to as- 
sist Ellis to keep his policy alive. The policy having lapsed by 
its own terms on the failure of the assured to pay the premium 
on March 24th, neither Brophy nor Wyman (neither of whom 
had authority to waive forfeitures and restore policies) could 
by implication restore a lapsed policy by the mere failure to refer 
to it as a lapsed policy in their letters to assured relating to a 
loan. Ellis was under no legal obligation to pay the premium 
after the policy lapsed. The company could not have enforced 
its collection by suit. Lantz vs. Vermont Ins. Co., 139 Pa. 546, 
21 Atl. 81, 10 L. R. A. 577, 23 Am. St. Rep. 202; Fraser vs. 
Home Life Ins. Co., 71 Vt. 482, 45 Atl. 1047. 

If, as the majority holds the jury were authorized to infer 
from the correspondence that the company waived the forfeiture 
on March 24th, then we ask how long must the waiver be pre- 
sumed to exist. If the answer is up to May toth, when Ellis 
received Wyman’s last letter, must it then continue indefinitely ? 
If so, we have the company carrying a risk on the two policies 
for $50,000 without cost to the insured. Appellee’s counsel in 
their brief and oral argument say that it must continue for a 
reasonable time, and that the jury had a right to presume two 
things: First, that he would be willing to pay; and, second, that 
he would have the ability to pay. The answer to this is that 
Ellis’s promise to pay (if he made any, which he did not do) was 
wholly nudum pactum. He would not be entitled to recover 
until he accepted the indulgence offered, and paid the premium. 
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If he had done this, a new contract would have been created, 
founded, it is true, upon the lapsed and dead policy. He did not 
accept the offer by payment of the premium. The beneficiary 
in the policy cannot after his death, even within the shortest 
time thereafter, pay a premium for a dead person on a dead 
policy. Thompson vs. Insurance Co., 116 Tenn. 557, 92 S. W. 
1099,6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823; Nat. Life 
Ins. Co. vs. Manning, 38 Tex. Civ. App. 498, 86 S. W. 618. 

We now come to the discussion of the question as to whether 
Wyman, the cashier, or Brophy, the superintendent of the loan 
department, had any authority to grant extensions to waive for- 
feitures, if, indeed, it can be claimed that this record shows they 
did, or attempted to do so. As before stated, I do not believe the 
record shows any such assumption by them or either of them. 
As will be seen, Brophy’s letter was written to Wyman, cashier, 
in answer to his relating to a loan desired by the assured. That 
was the only matter about which the correspondence related. 
Wyman had written to Ellis prior to April 24th, notifying him 
that the 30 days grace would expire on that date and had inclosed 
an application for term insurance for 30 days, and requested the 
remittance of $61 to cover the term insurance. In this letter this 
procedure was suggested so that Ellis might be fully protected. 
The assured refused, or at least, failed, to sign and return the 
application for extension, or to remit the money. Notwithstand- 
ing this, however, Wyman wrote to Brophy, and received his 
reply, stating that the company could not change the policy, and 
make the loan unless three annual premiums were first paid, how- 
ever much the company would like to accomodate Mr. Baker in 
his desire to keep the policies on his books. Ellis was plainly 
advised by the policy itself, and by the notice that he had re- 
received, that none but the executive officers named in the policy 
had any authority to grant extensions or to waive the forfeitures. 
While it is true that the company, notwithstanding the limita- 
tions in the policy, could either in writing or by parol employ 
other persons than those named in the policy to do the very 
things confided to the agents and officers therein named, 
it is also likewise true that the testimony must show 
either express or implied authority conferred by the company on 
Brophy or Wyman to grant extensions and waive forfeitures. 
No express authority is shown by the record which would author- 
ize either of them to do these acts. Nor can it be successfully 
contended that Wyman had such implied authority by reason of 
the fact that the renewal receipts were sent to him and he had 
the duty imposed of receiving collections on renewal receipts, 
and remitting the money to the home office. It has been directly 
decided by the Supreme Court of the United States that it cannot 
be inferred from the agent’s authority to collect that he had the 
power to waive forfeitures. Insurance Co. vs. Lewis, 187 U. S. 
335, 23 Sup. Ct. 126, 47 L. Ed. 204. 

There was no effort made to show that the officers authorized 
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to make waivers and extensions ever knew of the correspondence 
set out in the beginning of this opinion; nor that either Brophy 
or Wyman had ever exercised or attempted to exercise such 
powers before or that the company had ever, on any occasion, 
granted them or either of them any such powers. The corre- 
spondence in the record alone must be relied on to 
support the assumption of implied authority to waive. 
My opinion is that no waiver was_ shown. United 
Moderns vs. Pike, 76 S. W. 774; Laughlin vs. Fi- 
delity Mut. L. Ass’n, 8 Tex. Civ. App. 448, 28 S. W. 411; 
Fitzmaurice vs. Mut. L. Ins. Co., 84 Tex. 62, 19 S. W. 301; Ins. 
Co. vs. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204, 
supra. 

I have carefully considered all of the authorities upon which 
the majority base their opinion, but have not space to review them 
here. In most, if not all, of them, the insurance company was 
held bound upon the ground that the agent acting was the general 
agent of the company in its alter ego. In some of them the com- 
pany was held to be estopped to refuse payment under the partic- 
ular circumstances of the case. 

[ think the anniversary of premium on the policy was March 
24th, and not on April 16th, the date of the policy, nor on May 
6th, the date of its delivery, and therefore conclude that appellee’s 
cross-assignment of error raising this issue are not well taken, 
and should be overruled. 

It follows from what has been stated that my opinion is that 
the judgment below ought to be reversed, and judgment here 
rendered for appellant. 

Key, C. J., and Rice, J., disqualified; Barber, Special Chief 
Justice, and Rector, Special Associate Justice, sitting in their 
stead. 


————_$e@__—_ -—— 


SUPREME COURT OF ALABAMA. 


EMPIRE LIFE INS. CO. 
US. 


GEE.* 

CONTRACTS—FR: _ 

Under Code 1907, § 4579, prohibiting any contract of insurance, other 
than as saneeneail in the policy, a policy and documents adopted by 
reference, and attached thereto, constitute the contract, and insurer 
may not rely on a breach of warranties in the application, where 
the application is not incorporated in the body of the policy, or 
attached thereto; but it may plead fraudulent representations made in 
such application, since fraud is not within the statute. 

(For other cases, see Insurance, Dec. Dig. § 134.) 


* Decision rendered, April 21, 1911. 55 South. Rep. 166. 
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FRAUDULENT REPRESENTATIONS—DEFENSE—AVAILABIL- 
rr ¥. 

The rule that, where fraudulent representations are pleaded in defense of 
an action on a life policy, it must be shown that false statements were 
made with intent to deceive, that they related to the matters intrin- 
sically material to the risk, and that insurer relied thereon, is not 
changed by Code 1907, §§ 4572, 4579, providing that no oral repre- 
sentations in the negotiations for a policy shall defeat the policy, 
unless a misrepresentation is made with actual intent to deceive, and 
prohibiting any contract of insurance, other than as expressed in the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 250.) 

FRAUDULENT REPRESENTATIONS—DEFENSE—AVAILABIL- 
EFY. 

Code 1907, § 4572, providing that no representations or warranty, made 
in the negotiation for a life policy, shall defeat the policy, unless 
such misrepresentation is made with actual intent to deceive, or the 
matter misrepresented increases the risk, puts warranties and repre- 
sentations in a class together, and declares that no misrepresenta- 
tion or warranty shall defeat a policy, unless made with actual intent 
to deceive, or the matter misrepresented increases the risk of loss. 


(For other cases, see Insurance, Dec. Dig. § 250.) 


LIFE INSURANCE—ACTIONS—DEFENSES. 

A plea, in an action on a life policy, which avers a fraudulent represen- 
tation made in the negotiation for the policy that insured was in 
perfect health and safely insurable, and that insured, was not in 
perfect health and safely insurable, was insufficient, for failing to 
state in what particular the representation was false; but an alle- 
gation that insured was then suffering from a disease of the aorta, 
and that the disease increased the risk of loss, was sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 640.) 


LIFE INSURANCE—ACTIONS—DEFENSES. 

A plea averring that insured was at the time of his application for a life 
policy suffering from a disease of the aorta, without alleging that 
the disease increased the risk of loss, was insufficient, for the court 
could not judicially know that every disease of the aorta increased 
the risk of loss; and the materiality of the statement as affecting 
the risk being for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Lig ¢ 640.) 


Appeal from Circuit Court, Dallas County; B. M. Miller, 
Judge. 

Action by Susan B. Gee against the Empire Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


MaALuory & MALLory, for Appellant. 
Perrus, JEFFRIES, Perrus & Fuuer, for Appellee. 


Sayre, J. 
Parties are still disagreed as to the meaning and effect of 
sections 4572 and 4579 of the Code, and think some meaning 
they may have ought to control the decision of this case. In 
Mutual Life Ins. Co. vs. Allen, 166 Ala. 159, 51 South. 877, 
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section 4579 was accepted as meaning that all such agreements 
between the parties to contracts of insurance as are not plainly 
expressed in the policy do not bind the parties, though so much 
of the contract as is so expressed remains unaffected by the part 
not so expressed. In the more recent case of Satterfield vs. 
Fidelity Mutual Life Ins. Co., 55 South. 200, it was held that the 
contents of papers, incorporated by reference as a part of the 
policy and attached thereto, were expressed in the policy, within 
the meaning of this section. 

(1) These constructions—and we adhere to them—make the 
policy, including documents adopted by reference and attached, 
the sole expositor of the contract between the parties. The prin- 
ciple seems to be the same as that of the statute which requires 
contracts for the sale of land to be in writing. New Era Life 
Ass’n vs. Musser, 120 Pa. 384, 14 Atl. 155. The insurer may 
not therefore sustain a plea that the insured has breached the 
contract by giving in evidence the warranties of an application 
for the policy, not incorporated in the body of the policy, or 
not so attached as to serve the purpose of the statute. The effect 
of the statute is to help out inattentions and misapprehensions 
on the part of persons insured by putting them in possession of 
the entire evidence of their contracts. In some of the states the 
statutes forbid the introduction in evidence of applications not 
attached to policies; but in the statute of this state there is no 
inhibition against the proof of representations made in the appli- 
cation to the extent they may be relevant and material to a plea 
of fraud in the procurement of the policy, and, in the absence 
of language clearly mandatory to that effect, we would not be 
inclined to adopt a construction of the statute which in some, 
though rare, cases would amount to a practical foreclosure against 
insurance companies of all remedy for fraud. Albro vs. Man- 
hattan Life Ins. Co. (C. C.) 119 Fed. 635. Fraud vitiates every- 
thing, and it is not ordinarily the policy of the law to put dith- 
culties in the way of proving it. 

(2) Where fraudulent representations are pleaded in defense 
to an action on a policy of insurance, it must be shown that false 
statements have been made with intent to deceive, that they 
related to matters intrinsically material to the risk, and that the 
insurer relied on them. This rule has not been changed by statute 
or decision. 

(3) Where, on the other hand, a breach of warranty—that is, 
a breach of a stipulation of the completed contract—was pleaded 
under the law as it was prior to the enactment of section 4572 
of the Code, that was material which was made so by agreement 
of the parties, whether intrinsically so or not. Whatever the 
assured warranted to be true he, by necessary implication, agreed 
to be material, and its falsity barred him of any recovery on the 
contract. Alabama Gold Life Ins. Co. vs. Johnston, 80 Ala. 
467, 2 South. 125, 59 Am. Rep. 816. 

The difference in doctrine between warranties and representa- 
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tions was founded upon the principle that warranties were always 
a part of the completed contract, while representations preceded, 
were collateral to, and not necessarily parts of, the contract. 
2 Cooley’s Briefs, 1128. Now section 4572 provides: “No written 
or oral representations, or warranty therein made, in the nego- 
tiation of a contract or policy of life insurance, or in the appli- 
cation therefor or proof of loss thereunder, shall defeat or avoid 
the policy, or prevent its attaching, unless such misrepresentation 
is made with actual intent to deceive, or unless the matter mis- 
represented increase the risk of loss.” Except for the insertion 
of the words “or warranty made therein,” this is substantially a 
copy of statutes of earlier date in Massachusetts and Minnesota. 
The purpose of statutes of this kind is to prevent the unfair 
practice adopted by some companies of multiplying statements to 
be made by the insured, to which, by the wording of the policy, 
the technical character of warranties is given, and to relieve 
against the hardships arising from the strict enforcement of the 
common law as to warranties. White vs. Provident Savings 
Society, 163 Mass. 108, 39 N. E. 771, 27 L. R. A. 398; 3 Cooley’s 
Briefs, 1984. 

Construing their own statute, the Supreme Judicial Court of 
Massachusetts, in the case just cited, held that it was the inten- 
tion of the Legislature “to change this rule (in respect to the 
effect of warranties) to some extent, and to enact in place of 
it one which should hold the contract valid, unless the misstate- 
ment, if made in the negotiation of the contract, was made with 
an actual intent to deceive, or unless the misstatement was of a 
matter which actually increased the risk of loss; and this with 
reference to statements which may be said by the parties to be 
warranties, as well as those which were only representations. 
Such was already the law as to statements not technical 
warranties. As to mere representations, the statute may 
well be held to be only declaratory, but as to  war- 
ranties it made anewrule. In the opinion of a ma- 
jority of the court, it speaks in terms, neither of war- 
ranties nor of representations, technically so called, but deals 
with all misrepresentations made in negotiating the contract or 
policy. Misstatements of fact, whether the statement is said 
to be by the parties a warranty or a representation, are equally 
misrepresentations, and are placed in each case upon the same 
footing by the statute which applies to them, if the statements 
are called warranties by the parties, no less than if they are mere 
representations.” To a like effect are Price vs. Standard Insur- 
ance Co., 90 Minn. 264, 95 N. W. 1118, and Hermany vs. Life 
Ass’n, 151 Pa. 17, 24 Atl. 1064. 

Perhaps our own statute does not say what it means as clearly 
as it might. But by its introduction of the word “warranties” it 
makes even clearer than do the statutes of those other states, to 
which we have referred, that it was intended to break down in 
a measure the technical distinction between warranties and rep- 





1388 Insurance Law Journal Vol. 40. [ July, 1911. 


resentations, for it puts warranties and misrepresentations in a 
class together by providing that no misrepresentation or warranty 
shall defeat or avoid the policy, unless “such misrepresentation” 
is made with actual intent to deceive, or unless the matter mis- 
represented increase the risk of loss. The effort in all the various 
pleas filed by the defendant was to set up fraud on the part of 
the insured in the procurement of the policy. There is no plea 
of breach of warranty. 

(4) Pleas 1 and 2 aver a false and fraudulent representation, 
made in the negotiation for the policy, that the insured was in 
perfect health and safely insurable, and, as amended in pleas 6 
and 7, that this representation was material to the risk. These 
pleas were faulty, in that they failed to state in what particular 
the representation was false. The mere averment that the insured 
was not in perfect health and safely insurable was too general, 
and did not fairly apprise the plaintiff of the contemplated 
defense. 2 Cooley’s Briefs, 1178. Plea 5 met this objection by 
averring that the insured was not in perfect health and safely 
insurable, in that he was then suffering from a disease of the 
aorta, but was still defective in failing to aver that the disease 
increased the risk of loss. 

(5) Possibly any disease of so vital an organ affects the 
prospect for life; but the materiality of a statement of fact as 
affecting the risk of loss is ordinarily a question for the jury, 
and we are scarcely able to affirm, as a matter of judicial 
knowledge, that every disease of the aorta increases the risk of 
loss. The same thing is true of pleas 3 and 4 which aver a 
representation that the insured had never had rheumatism or 
any disease of the urinary organs. But this defect in these pleas 
was remedied in pleas 8, 9, and Io. 

(6) It was error to sustain the demurrers to these last-named 
pleas, but the error as to pleas 8 and 9 was harmless; the de- 
fenses having been repeated in pleas 22 and 23, upon which, along 
with the general issue, the case went to the jury. In a series of 
other pleas the same defenses were presented, except that the 
allegation that the misrepresentation occurred in the negotiation 
for the policy is omitted, and instead it is alleged that the mis- 
representation was made in a written application for the policy. 
This was the change of mere detail, which made no difference in 
the application of the principles which determined the sufficiency 
of the pleas. What has already been said will suffice to indicate 
our view as to these pleas. 

The court, at defendant’s request, charged the jury in general 
language that, if the insured represented that he had no reason 
to believe himself not to be in perfect health and safely insurable, 
and the jury should find that the insured knew he was not in 
perfect health and safely insurable, they must return a verdict 
for the defendant, provided they found that such misrepresen- 
tation was as to a matter that increased the risk of loss. It is 
contended that these charges (there were two of them, asserting 
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much the same proposition) rendered harmless any error com- 
mitted by the court in ruling that the pleas which set up the de- 
fense that the representation that the insured was not in perfect 
health and safely insurable was false, in that insured had a 
disease of the aorta. As we have seen, defendant had pleaded 
generally that this representation was false, and plaintiff had 
invoked a ruling that this defense was insufficient, taking the ob- 
jection, among others, that the defendant had failed to aver the 
particular wherein and by reason of which the insured was not 
safely insurable, etc., thus driving the defendant to more specific 
averment. Now these charges correctly stated the law of the case, 
but in general terms, and appellant’s proposition is that, because 
some evidence bearing upon the excluded defense was allowed 
to creep into the case, it must be presumed that the defendant 
had none other, and that the jury applied the law of the charges 
to a state of the case which defendant, in its pleas, has offered 
to prove, but which the court had ruled would avail it nothing. 


(7) It has been the rule of this court from the beginning that 
when error is shown the presumption of injury arises, and must 
be clearly refuted by the record, or the judgment will be reversed. 
2 Mayfield’s Digest, p. 129, § 20. Western Union Tel. Co. vs. 
Pauley, 157 Ala. 615, 47 South. 654, relied on by appellant, holds 
nothing to the contrary. The ruling of that case is correctly 
headnoted as follows: “If there was error in overruling the 
demurrer to a complaint which sought to place upon the defend- 
ant a duty greater than the law exacted, such error was cured 
by a charge limiting defendant’s liability and imposing no greater 
duty than the law exacts.” If the charges here had instructed the 
jury that plaintiff could not recover, if he falsely represented that 
he had not a disease of the aorta, the record would present a 
case analogous in principle to that of Western Union Tel. Co. vs. 
Pauley® Clearly, however, to have given them in that shape would 
have been error against the plaintiff, because the pleadings 
tendered no such issue to the plaintiff. 


(8) Charges given must be construed, not only in connection 
with the evidence, but as applicable to the issues as they have 
been defined between the parties under the rulings of the court. 
Framed as these charges were, they were misleading, and might 
well have been refused, as admitting a construction that plaintiff 
might be defeated on a defense which had not been pleaded. 


(9) But, since they were given, we cannot, in order to avoid 
the effect of error in rulings on the sufficiency of the pleas, 
assume that the jury gave them an interpretation which would 
involve the court in contradictory rulings, would involve a con- 
flict in respect to rulings on an issue going to the merits of the 
cause, rather than a conflict in respect to a superfluous averment 
of the complaint, as was the case in Western Union Tel. Co. vs. 
Pauley. From such a dilemma, it would by no means appear 
clearly that the error was rendered harmless by the giving of 
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these charges. Other cases cited to the proposition of harmless 
error are even more plainly without application. 

(10) Some of the evidence seems to have been directed to 
proving that the insured had died of an aneurism of the aorta, 
and had been afflicted with that trouble before the policy was 
issued—facts which would have gone to support plea 10—and 
thereupon appellee contends that the issue- made by that plea 
having been tried out in the evidence, the overruling of the plea 
should be held not to have prejudiced the defense. Appellee 
cites in this connection Terrell Coal Co. vs. Lacey, 31 South. 
109. That case did not find its way into our official reports. So 
far as it is relevant to questions raised by this record, we do 
not see that it does more than assert the principle which has 
already been given effect, which is that the overruling of a plea 
is not to be held for error, where it appears affirmatively that 
the defendant had the full benefit of the defense under another 
plea, which was allowed. It does not appear that the issue which 
defendant attempted to get before the jury by plea 10 was in fact 
considered by the jury. We must presume that the court ad- 
hered to the ruling by which that defense was excluded. 

For the reason stated, we are of opinion that there is error in 
the record prejudicial to the appellant, and that the judgment 
must be reversed. 

Reversed and remanded. 

Anderson, Mayfield, and Somerville, JJ., concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


EIcHTH CIRcvuiItT. 


JACKSON 
US. 


MUTUAL LIFE INS. CO. or New Yorr. (No. 3,345.)* 


ACTION ON POLICY—PLEADINGS—CONSTRUCTION. 


In an action on a policy providing for quarterly premiums, and giving 
30 days, called “grace,” within which premiums may be paid after a 
date specified, plaintiff pleaded that prior to the maturity of the 
premium on August 8, 1903, an extension of 60 days was granted, 
and that on October 5th following a tender of the premium was made 
and refused. Defendant denied an extension to October 8th, and 
followed with a denial of any extension “for any other period of 
time except a 60-day extension from July 8, 1903.” Held, that such 
allegation did not constitute an admission as a matter of law that 


* Decision rendered, March 24, 1911. 186 Fed. Rep. 447. 
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the 60-day extension should be supplemented by the 30 days of grace 
so as to entitle plaintiff to judgment on the pleadings. 
(For other cases, see Insurance, Dec. Dig. § 640.) 


POLICY—CONSTRUCTION—FORFEITURE. 

Where by a life policy the insurer’s obligation to pay was based on the 
condition that the annual premium should be paid in advance on the 
delivery of the policy, and thereafter to the insurer on specified 
dates in every year during the continuance of the contract, the fact 
that the policy did not contain an express provision for forfeiture 
did not preclude a defense of forfeiture for nonpayment of premiums 
within the time specified. 


(For other cases, see Insurance, Cent. Dig. § 891; Dec. Dig. § 349.) 


In Error to the Circuit Court of the United States for the 
District of Kansas. 

Action by Sarah A. Jackson against the Mutual Life Insurance 
Company of New York. Judgment for defendant, and plaintiff 
brings error. Affirmed. 


Before Sanborn and Adams, Circuit Judges, and William H. 
Munger, District Judge. 


J. T. Attenswortu, for Plaintiff in Error. 

Joun S. DEAN (James McKeen, on the brief), for Defendant 
in Error. 

Apamsg, C. J. 

This was a suit in five counts on five separate policies of in- 
surance on the life of Don W. Jackson, who died October 13, 
1903. The defense was that the policies lapsed by the nonpay- 
ment of premiums of $13.30 on each policy, which fell due July 
8, 1903. By way of anticipating this defense the beneficiary, 
Sarah A. Jackson, plaintiff in error, in her amended and second 
amended petitions alleged :-— 

“That prior to the date when the July 8, 1903, premium 
became due and payable by the terms of said policies, the said 
defendant company granted an extension of 60 days’ time to the 
said Don W. Jackson for the payment of the July 8th extension, 
by the terms thereof and the conditions of said policies; and on, 
to wit, the 5th day of October, 1903, one J. D. Hutchings made 
full and complete tender thereof, together with all subsequent 
premiums, as above alleged, which said tender was wholly re- 
fused by said company as aforesaid; * * * that the 60-day 
extension for the payment of the July 8, 1903, premium, as 
therein alleged, was granted both by written and oral communi- 
cation from said defendant company, and took effect and began 
on the 8th day of August, 1903, and expired on the 8th day of 
October, 1903.” 

The defendant denied :— 

“That it extended the time for payment of the quarterly pre- 
miums due on said policies from the 8th day of August, 1903, 
to the 8th day of October, 1903, as alleged in said original and 
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amended petition, nor for any other period of time, except a 
60-day extension from July 8, 1903.” 

A jury was duly waived, and the cause submitted to the court 
on the proof taken. A general judgment, without any finding of 
facts, was rendered in favor of the defendant. No exception 
was taken to any ruling of the court in the progress of the trial 
on the admission or exclusion of evidence or otherwise. Neither 
was there any request for a ruling upon the legal sufficiency or 
effect of the evidence. 

A certain definite issue of fact was joined in the case, whether 
the agreement of the parties, taken in connection with the 
terms and conditions of the policies, extended the time of pay- 
ment of the July premium to September 8th or October 8th. 
The trial court heard the proof, both oral and written, and from 
it all found and decided that the extension was to September 
8th only. 

(1) No exceptions having been taken to any rulings of the 
court in the progress of the trial, the finding of this fact is 
conclusive. No question of law is presented for review. Hughes 
County vs. Livingston, 43 C. C. A’ 541, 104 Fed. 306; York 
vs. Washburn, 64 C. C. A. 132, 129 Fed. 564, and cases cited. 

(2) But it is assigned for error that the court should have 
rendered a judgment for plaintiff on the pleadings. This presents 
a — of law for our consideration. Lehnen vs. Dickson, 
148 U. S. 71, 13 Sup. Ct. 481, 37 L. Ed. 373. 

(3) The policies gave 30 days, called “days of grace,” within 
which premiums might be paid after the times specified for their 
payment. In view of this provision, it is contended that that part 
of defendants’ answer following its denial of the alleged ex- 
tension to October 8th, wherein it is said, “Nor for any other 
period of time except a 60-day extension from July 8, 1903,” 
was an averment that the admitted extension of 60 days should 
be supplemented by the 30 days of grace, and, as so supplemented, 
would extend to October 8th. 

We think this is far-fetched. Pleadings must receive a rational 
construction. The obvious purpose of the defendant’s answer 
was to deny the allegation of the petition that there had been 
an extension of time given the insured to pay the July premium 
until October 8th. This became an issue of fact. It was so 
treated by the parties. There was no motion for a judgment on 
the pleadings ; but, on the contrary, oral and written evidence was 
heard and supplemented by some conditions of the policies, and 
the cause was submitted for the final decision of the court on 
the issue joined. 

(4) The policies sued on were incorporated in the petition, 
and they disclose that no provision for forfeiture upon non- 
payment of premium is found in them. Accordingly the further 
contention is made that, even if there was a default in the 
payment of the July premium, the right of recovery exists. 
This is on the ground that the covenant to pay is independent, 
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and its violation entitled the company to an action to recover 
the premiums, or, upon the maturity of the policy, to deduct 
them from the amount to be paid. We cannot give our assent 
to this contention. By the terms of the policies the obligation 
of the company to pay is “upon the following condition” :— 

“* %* * ‘The annual premium of fifty dollars and eighteen 
cents [afterwards divided into quarterly premiums of $13.30 
each] shall be paid in advance on the delivery of this policy, and 
thereafter to the company at its head office in the city of New 
York, on the 8th day of October [afterward on the 8th days of 
October, January, April, and July] in every year during the 
continuance of this contract.” 

It is thus seen the promise to pay is conditioned upon the 
premiums being paid as and when due. The fact that no express 
provision of forfeiture is made is of no importance. The obvious 
and necessary interpretation of the contract, if the business of 
insurance is to be conducted at all, is that the obligation of 
the company to pay the amount promised depended upon the 
payment of the premiums reserved. If the premiums were not 
paid, the obligation, according to the plain import of the contract, 
ceased. 

In Mutual Life Ins. Co. vs. Hill, 193 U. S. 551, 559, 24 Sup. 
Ct. 538, 541, 48 L. Ed. 788, a case was under consideration where 
the insured failed to pay the premiums, and continued such 
failure for four years prior to his death. An action was neverthe- 
less brought to compel the same performance by the insurance 
company which would have been due if the insured had paid his 
premiums. The court said :— 

“It is simple justice between two parties to a contract con- 
taining depending stipulations that neither should be permitted 
to exact performance by the other without having himself first 
performed. * * * Courts have always set their faces against 
an insurance company which, having received premiums, has 
sought by technical defenses to avoid payment, and in like 
manner should they set their faces against an effort to exact 
payment from an insurance company when the premiums have 
deliberately been left unpaid.” 

(5) On August 25, 1908, 40 days after the entry of final 
judgments in the case the plaintiff requested leave to amend the 
“amended petition,” and also the “amendments to the amended 
petition,” to conform, as she says, to the facts proven at the 
trial, and also on the same day requested the court to make a 
special finding of facts in the case. The requests were denied 
by the trial court, and that action is assigned for error. The 
granting of these requests rested in the sound discretion of the 
trial court. Unless that was abused, we cannot interfere. (6) 
The delay in making the requests after the conclusion of the 
trial, as well as the fact, apparent from the opinion of the learned 
trial judge, that all of the questions sought to be presented in 
the proposed amendment had been carefully considered by him, 
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make it certain that there was no abuse of discretion in not 
opening up the case again. 

(7) The request for a special finding of facts also came late. 
It was optional with the trial judge, even at the close of the 
trial, to make a special or a general finding as to him seemed best. 
Declining to make a special finding, under the circumstances of 
this case, was a reasonable exercise of discretion. 

Finding no error in the proceedings below, the judgment is 
affirmed. 


SUPREME COURT OF GEORGIA. 


LAWSON Et AL. 
US. 
LYON.* 


SUBJECTS OF SALE—EQUITABLE ASSIGNMENT OF CLAIM— 
SUBJECT OF INJUNCTIVE RELIEF — NONJOINDER OF 
PARTIES. 

A beneficiary certificate for $1,350 was issued by the Grand Lodge of 
the Brotherhood of Railroad Trainmen to a member of a local lodge. 
Section 68 of the rules of the lodge provided that the Grand Lodge 
should pay to a member, upon named conditions, the amount of the 
certificate he held if he should “suffer the amputation or severance of 
an entire hand at or above the wrist joint.” Section 70 of the rules 
provided: “All claims for disability not coming within the provision 
of section 68 shall be held to be addressed to the systematic benev- 
olence of the Brotherhood, and shall in the case be made the basis 
of legal liability on the part of the Brotherhood. Every such claim 
shall be referred to the beneficiary board, composed of the President, 
Assistant President, and General Secretary and Treasurer, who shall 
prescribe the character and decide as to the sufficiency of the proofs 
to be furnished by the claimant; and if approved by said board, the 
claimant shall be paid an amount equal to the full amount of the 
certificate held by him, and such payment shall be considered a 
surrender and cancellation of such certificate, provided that the ap- 
proval of said board shall be required as a condition precedent to 
the right of any such claimant to benefit thereunder, and it is agreed 
that this section may be pleaded in bar of any suit or action at law, 
or in equity, which may be commenced in any court to enforce the 
payment of any such claim. No appeal shall be allowed from the 
action of said board in any case; but the General Secretary and 
Treasurer shall report all disapproved claims made under this section 
to the board of insurance at the next annual meeting, for such dis- 
position as such board of insurance shall deem just and proper.” The 
hand of a member holding a certificate “was cut off below the knuckle 


* Decision rendered, April 14, 1911. 71 S. E. Rep. 149. Syllabus by 
the Court. 
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in front of the thumb,” and he applied to the Grand Lodge because 
of such injury for the payment. After the claim was approved by 
the beneficiary board, the holder of the certificate gave to one who 
purchased his claim to the extent of $750 an order for that amount 
on the Secretary and Treasurer of the Grand Lodge. Held :— 

(a) This order was not invalid, on the ground that the claim of 
the holder of the certificate was a “bare contingency or possibility” 
and not a subject of sale. 

(b) The order passed to the holder thereof at least an equitable assign- 
ment of the claim to the extent of $750; and if the order did not 
divest the maker thereof of the legal title to his claim to the 
extent of $750, the latter could not rightfully and justly collect the 
money paid on that part of the claim for which he had given the 
order. 

(c) Where the holder of the certificate is insolvent, he may be enjoined 
from receiving, and the financier of the local lodge may be enjoined 
from paying him, any money that may be sent by the Grand Lodge 
in settlement of the claim for which the order was given. 

(d) If there was a nonjoinder of necessary parties, this would furnish 
no ground for reversing the grant of a new trial. 

(For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795; 
Assignments, Cent. Dig. §§ 99-105; Dec. Dig. § 50; Parties, Cent. 
Dig. §§ 134-142; Dec. Dig. § 84.) 


Error from Superior Court, Fulton County; J. T. Pendleton, 
Judge. 

Action by Alexis A. Lyon against Charles Lawson and another. 
There was a verdict for defendants, and a new trial granted, 
and defendants bring error. Affirmed. 


Alexis A. Lyon brought the present action against Charles 
Lawson and George W. Lyon. The last named was made a 
party because he was the financier of a local lodge through 
whom it was expected payment would be made to the other de- 
fendant of a claim hereinafter explained, and no relief was sought 
against him, except to enjoin him from delivering to his code- 
fendant any check or other instrument in payment of the claim. 
As he was practically a nominal defendant, to whom but little 
further reference will be necessary, the plaintiff will be referred 
to as Lyons and the defendant as Lawson. In brief, the case made 
by the allegations of the petition was that Lawson held a certifi- 
cate in the Brotherhood of Railroad Trainmen, and, on account 
of an injury received, had pending against its Grand Lodge a 
claim on account of total and permanent disability amounting to 
$1,350. At the solicitation of Lawson, Lyon purchased $750 of 
this claim, paying Lawson therefor the sum of $250, and receiving 
from the latter an assignment of the claim to that extent. The 
details of the transaction will more fully appear from the agreed 
statement of facts, the evidence, and the contents of certain 
written documents herein below set out. It was alleged that 
Lawson was endeavoring to collect that portion of the claim 
assigned to the plaintiff, and that, should he succeed in doing so, 
being insolvent, the plaintiff would be defrauded of his right 
to collect the $750, and would lose the $250 paid to Lawson. It 
was averred that the Grand Lodge was located without the 
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jurisdiction of the court, but that any remittance sent by it to 
the local lodge to be delivered to Lawson in payment of the 
claim would be sent to its financier for delivery. The plaintiff 
sought an injunction against Lawson to prevent him from col- 
lecting the claim and from undertaking to assign it, and also, as 
above stated, against the financier of the local lodge to prevent 
him from delivering to Lawson any instrument in payment of 
the claim. By amendment, one P. F. Brinkley, who had succeeded 
. the — of financier, was made a party defendant in lieu of 

. W. Lyon, his predecessor. The plaintiff by a second amend- 
oo asked that the title to and the right to collect that part of 
the fund claimed by him be decreed to be in him, and for general 
relief. Upon the trial of the case, the court, at the conclusion 
of the evidence, directed a verdict in favor of the defendant, and 
upon the hearing of a motion for a new trial, made by the plain- 
tiff, granted the motion, to which order the defendants excepted. 

Upon the trial the plaintiff testified that after several conversa- 
tions with Lawson, in which the latter tried to induce him to 
purchase the claim, he agreed to buy the balance of the claim, 
amounting to $750 (plaintiff claiming that Lawson had previously 
assigned the other portion of the claim to another), and to pay 
Lawson $250 therefor, which he did, paying him $50 one day 
and taking receipt therefor, and the balance of $200 the day 
following, when he took from Lawson an order authorizing the 
payment to him of the $750. The receipt and order referred to 
were introduced in evidence, the receipt being as follows: “Re- 
ceived of A. A. Lyon fifty dollars as part payment on the balance 
of $750.00, seven hundred and fifty dollars, claim I have on 
insurance policy No. ———— in the B. R. T., of which H. E. 
King is Treasurer. The balance of two hundred dollars will be 
paid in three days. Should the deal now pending for the whole 
claim fail—the whole claim is for thirteen hundred and fifty and 
the price for the whole claim is six hundred and fifty—if this 
trade for the whole claim fails, then the above contract is to 
be carried out for the $750.00, seven hundred and fifty dollars, 
as stipulated above. This 7th Oct., 1908. [Signed] Charles 
Lawson.” The order was as follows: “Atlanta, Ga., Oct. 8th, 
1908. State of Georgia, Fulton County. H. E. King, G. S. & T., 
Cleveland, O.: You are hereby authorized and you will please 
pay to Alexis A. Lyon seven hundred and fifty dollars ($750.00 ) 
out of my claim for disability which is now pending before the 
insurance board of the Grand Lodge, for value received, and 
oblige, [Signed] Charles Lawson, Member of Altoona Lodge 
302. Signed in presence of O. H. Puckett, J. P.” A letter from 
King, G. S. & T., to Lyon, dated Nov ember 12, 1908, which was 
introduced in evidence, read as follows: “I am in receipt of 
your letter of the 1oth instant from Chas. Lawson, a member of 
our organization, for the deduction of $750 from his disability 
claim, which amount I understand was loaned to him by you. 
In such cases we have our regular form of order, and I return 
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your order herewith and inclose our blank form. Please have Mr. 
Lawson sign the same, and his signature witnessed by the secre- 
tary and financier of the lodge of which he is a member, after 
which return to me promptly, and when the claim is ready for 
payment, which should be about December 12th, a draft for 
$750.00 in your favor will be forwarded to our lodge in your 
city for delivery to you.” The body of the form referred to in 
this letter was as follows: “You are hereby authorized to deduct 
from the amount due me on accopnt of my total and permanent 
disability under beneficiary certificate No. 200540, held by me as 
a member of Altoona Lodge, No. 302. Brotherhood of Railroad 
Trainmen, the sum of $750.00 this being amount of money 
loaned me by Alexis A. Lyon on account of my said disability, 
and you are further authorized to pay the said sum of $750.00 to 
said Alexis A. Lyon.” This document, dated November 25, 1908, 
was signed by Lawson, but at his instance the secretary and 
financier of the local lodge refused to sign it as a witness. 
The following agreed statement of facts appears in the record: 
“(1) The beneficiary certificate issued by the Grand Lodge of 
the Brotherhood of Railroad Trainmen for the defendant as a 
member of Altoona Lodge No. 302 provided that he should be 
entitled to all the rights, privileges, and benefits of membership, 
and to participate in the beneficiary department, Class C, of 
said Brotherhood, to the amount set forth in the constitution 
thereof, which amount in the event of his total and permanent 
disability should be paid to him, which amount should become 
due only upon the presentment of proper proofs to be made in 
accordance with the constitution and by-laws of the Brotherhood ; 
that the said Lawson should ‘comply with the constitution, by- 
laws, rules, and regulations now in force or which may there- 
after be adopted by the within named Brotherhood, which, as 
printed and published by the Grand Lodge of the said Brother- 
hood are made a part hereof.’ Said certificate was issued on 
the ———— day of ———-,, 190—. (2) It is further stipulated 
that the printed constitution and rules of said Brotherhood, as 
purporting to be printed by their authority, may be admitted in 
evidence without proof, in so far as relevant to the case. (3) It 
is further agreed that on the 8th day of October, 1908, the claim 
of Charles Lawson for disability was pending before the bene- 
ficiary board of said Brotherhood, but had not been approved 
by said board, and that said board approved said claim prior to 
November 12, 1908.” There was also introduced in evidence 
the following rule of the Brotherhood: “Section 70. All claims 
for disability not coming within the provision of section 68 shall 
be held to be addressed to the systematic benevolence of the 
Brotherhood, and shall in no case be made the basis of any legal 
liability on the part of the Brotherhood. Every such claim shall 
be referred to the beneficiary board, composed of the President, 
Assistant President, and General Secretary and Treasurer, who 
shall prescribe the character and decide as to the sufficiency of 
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the proofs to be furnished by the claimant, and, if approved by 
said board, the claimant shall be paid an amount-equal to the full 
amount of the certificate held by him, and such pay- 
ment shall be considered a surrender and cancellation of 
such certificate, provided that the approval of said board 
shall be required as a condition precedent to the right 
of any such claimant to benefit hereunder, and it is 
agreed that this section may be pleaded in bar of any suit or action 
at law or in equity, which may be commenced in any court to en- 
force the payment of any: such claim. No appeal shall 
be allowed from the action of said board in any case; 
but the General Secretary and Treasurer shall report all 
disapproved claims made under this section to the board 
of iftsurance at its next annual meeting, for such dis- 
position as such board of insurance shall deem just and proper.” 
Section 68 of the rules provided that the Grand Lodge would pay 
to a member, upon named conditions, the amount of the certifi- 
cate he held, if he should “suffer the amputation or severance of 
an entire hand at or above the wrist joint.” The defendant 
Lawson, who held the certificate, had his hand “cut off below 
the knuckle in front of the thumb.” Other evidence was intro- 
duced, both by plaintiff and defendant, none of which we deem 
necessary to set out herein. 


ANDERSON, FELDER, RountTREE & WILSON, for Plaintiffs in 


Error. 
A. H. Davis, for Defendant in Error. 


HoLpDEN, J. (after stating the facts as above.) 

Counsel for the plaintiffs in error in their brief make the 
following contentions: “The verdict was proper, and the grant 
of a new trial error, as a matter of law. The fatal legal defects 
in plaintiff's case are: (1) Lawson’s claim was not assignable; 
(2) the order on the Grand Secretary was not an assignment, 
legal or equitable; (3) if an equitable assignment, it could not 
be asserted in a proceeding to which neither the assignee of the 
other portion of the claim nor the Brotherhood was a party; 
and (4) there was no proof of Lawson’s insolvency.” s 

(1) If Lawson had suffered “the amputation or severance of 
an entire hand at or above the wrist joint,” the lodge would 
have been absolutely liable for the full amount of the certificate, 
had its provisions been complied with. His “hand was cut off 
below the knuckle in front of the thumb.” The injuries received 
by Lawson were not such as to create on the part of the lodge, 
under its rules, any absolute liability on its part to pay Lawson 
anything on account of such injuries. The injuries he received 
were such as made a claim on account thereof “addressed to the 
systematic benevolence of the Brotherhood.” This provision of 
the rules was probably intended to meet instances where injuries 
were received not exactly coming within the class for which the 
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lodge made itself absolutely liable, but so nearly so as to cause 
the lodge to have a systematic method of considering a claim for 
such injuries, and to pay the injured party therefor in its dis- 
cretion, though under such provisions the lodge would have the 
right to pay the full amount of the certificate to the member hold- 
ing the same on account of any disability he might suffer. The 
injury received by Lawson was not exactly, but almost, within 
the class for which the lodge made itself absolutely liable to pay. 
Under the rules of the Grand Lodge, Lawson had the right to 
present his claim for such injuries to the “systematic benevo- 
lence of the Brotherhood.” ‘The language of the rule herein- 
before referred to shows that not only was it the right of Lawson 
to present to the lodge his claim on account of the injuries he 
received, but that the lodge had a system for the consideration 
of such claims, and had the right to pay the same. Before Law- 
son, on October 8, 1908, gave to Lyon an order on the secretary 
and treasurer of the lodge for $750, to be paid out of his claim, 
he had presented his claim to the lodge, and they had had the 
question of its payment under consideration. The claim of Law- 
son was approved by the beneficiary board before November 12, 
1908. On November 25, 1908, after the claim was thus approved, 
Lawson gave to Lyon another order on the secretary and trea- 
surer of the lodge for the $750, to be paid out of the claim. 
This order given by Lawson after the claim was approved 
was not void under the provisions of Civil Code 1910, § 4117, 
that “a bare contingency or possibility cannot be the subject of 
sale unless there exists a present right in the person selling, to 
a future benefit.” After the claim was thus approved, it cannot 
be said that it had no potential existence, even if it could be said 
that prior to its approval it lacked sufficient potentiality to make 
it assignable. In Dickey vs. Waldo, 97 Mich. 255, 261, 56 N. W. 
608, 610 (23 L. R. A. 449) it was said: “In the legal sense, 
things are said to have a potential existence when they are the 
natural product or expected increase of something already be- 
longing to the vendor.” The last order on the secretary and 
treasurer of the Grand Lodge given by Lyon to Lawson was 
inclosed in a letter from that official to Lyon under date of 
November 12th, after which date it was presented to Lawson 
and signed by him. The receipt signed by Lawson and the orders 
given by him designate the fund out of which the $750 was to 
be paid. The orders did not merely direct the secretary and 
treasurer to pay Lyon a certain amount, but specified the fund 
on which they were drawn; and certainly, after the approval of 
the claim, the order then given amounted to an equitable assign- 
ment thereof to the extent of $750. Even if the orders given by 
Lawson did not divest him of the legal title to the fund to the 
extent of $750, he should not be permitted to claim and collect 
that to which Lyon had the equitable title by reason of these 
orders. Lawson could not rightfully and justly claim that to 
which he had formally passed the equitable title to Lyon, even if 
L—Vol. XL.—89. 
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he did not part with the legal title thereto. Fidelity & Deposit 
Co. vs. Exchange Bank, 100 Ga. 619, 622-623, 28 S. E. 393. The 
Grand Lodge is not a party, and is not setting up any defense. It 
appears that the beneficiary board has approved the claim and the 
Grand Lodge is ready to pay it. The question, therefore, arises 
between the assignor and the assignee of such approved claim. 

(2) There was evidence tending to show insolvency on the 
part of Lawson. Error was assigned on the order overruling a 
demurrer to the petition; but, as no reference to this assignment 
was made in the briefs of counsel for the plaintiff in error, it will 
be considered as abandoned. Whether or not the person to whom 
it was claimed Lawson had transferred the balance of the claim 
of $1,350, or the Grand Lodge, either or both, were necessary 
parties to the injunction proceedings, a verdict in favor of the 
defendants was not demanded, because they were not made 
parties ; it not appearing that the question of nonjoinder of parties 
was raised in the court below or passed upon before the rendition 
of the verdict. Hunt vs. Doyal, 128 Ga. 416, 57 S. E. 489 (2). 
The plaintiff testified that he purchased from Lawson his claim to 
the extent of $750 for the sum of $250, and that in pursuance of 
this contract of purchase he paid Lawson the $250 and took from 
him the orders. We have treated the case on the theory that the 
contentions of the plaintiff in these respects were true, as counsel 
for Lawson in their briefs contend that the latter has no claim 
which was assignable, and that the orders given by Lawson were 


not valid, either as a legal or as an equitable assignment. The 
evidence did not demand the verdict, and the first grant of a new 
trial by the court below will not be disturbed. 

Judgment affirmed. All the Justices concur. 


SUPREME COURT OF MINNESOTA. 


COOK 
US. 
MODERN BROTHERHOOD OF AMERICA.* 


MUTUAL BENEFIT INSURANCE—PROHIBITED OCCUPATIONS 
—"RAILWAY FREIGHT BRAKEMAN’—‘RAILWAY FREIGHT 
SWITCHMAN.” 

Action upon a certificate issued by the defendant, a fraternal order. Its 
by-laws provided that persons engaged in the occupation of a rail- 
way freight brakeman or switchman should not be eligible to bene- 
ficial membership, and that a person should be held to be engaged in 


* Decision rendered, May 12, 1911. 131 N. W. Rep. 334. Syllabus by 


the Court. 
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such prohibited occupations when the duties incident to his employ- 
ment required him to perform any of the duties belonging to the 
prohibited occupation. The occupation of the insured was that of a 
mining brakeman, in an open pit mine, in the operation of stripping 
cars. 

Held, construing the by-laws, that the insured was not a “railway freight 
brakeman” or “railway freight switchman,” within their meaning. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


Appeal from District Court, St. Louis County; Homer B. 
Dibell, Judge. 

Action by Helen M. Cook against the Modern Brotherhood of 
America. Verdict for plaintiff, and defendant appeals from an 
order denying a motion for judgment notwithstanding the verdict 
or for a new trial. Affirmed. 


WASHBURN, BAILEY & MITCHELL and A. C. GILLETTE, for 
Appellant. 

Joun JENSWOLD, JR., for Respondent. 

Start, C. J. 

The defendant is a fraternal beneficial association engaged in 
the business of insuring the lives of its members. On April 6, 
1909, it accepted the plaintiff’s husband, John B. Cook, hereafter 
referred to as the insured, as a member of the order, and issued 
to him a certificate, whereby it agreed to pay to her, in case of 
his death while in good standing, the amount of one full assess- 
ment on all members, not exceeding $1,000. The certificate stip- 
ulated that the by-laws of the order should be a part of the con- 
tract, of which the here material ones are these: 

“Sec. 104.—Prohibited Occupations.—Persons engaged in the 
following kinds of business or employment shall not be eligible to 
beneficial membership in this society, except as herein provided: 
Ratlway freight brakemen, freight conductor, engineer, firemen, 
switchmen, switch tender, lamp trimmer or lamp tender in rail- 
road. yards, * -** 

“Sec. 105.—When Engaged in Prohibited Occupation—A 
person shall be held to be engaged in any of the foregoing occu- 
pations when the duties incident to his employment require him to 
perform any of the duties belonging or pertaining to such pro- 
hibited occupation.” 

On May 20, 1909, the insured was accidentally killed, on the 
Missabe Range, in the manner hereafter stated. He was then in 
the service of the Commodore Mining Company hereafter re- 
ferred to as the Mining Company. This action was brought by 
the plaintiff in the district court of the county of St. Louis to 
recover the amount of the certificate. The defense was that the 
insured, at the time of his death, was engaged in the prohibited 
occupation of a railway freight brakeman within the meaning of 
the by-laws. The evidence relevant to this issue was practically 
undisputed, and it was conceded by the defendant that, if the 
plaintiff was entitled to recover at all, she was entitled to $1,000. 
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Thereupon each party moved for an instructed verdict. The 
defendant’s motion was denied, the plaintiff’s granted, and the 
jury accordingly returned a verdict for her for $1,000 and in- 
terest. The defendant appealed from an order denying its motion 
for judgment notwithstanding the verdict or a new trial. 

The evidence shows the facts following: The insured in his 
application described his occupation as that of a common laborer, 
upon the suggestion of a deputy of the order, who took the appli- 
cation, after the insured had told him that he was going to work 
in the mine as a brakeman. The Mining Company was engaged 
in mining only. It did, however, use in its mining operations a 
system of railway tracks of standard gauge, aggregating in length 
some three miles. The regular employment of the insured in the 
mine at the time of his death was that of mining brakeman on 
trains used for stripping purposes; that is, removing the over- 
burden of dirt from the ore. The motive power of the stripping 
cars was a small standard freight engine. The stripping cars 
were not provided with brakes, and the duty of a mining brake- 
man, and of the insured, was to spot the stripping cars, both when 
they were being loaded in the pit and unloaded at the dump. It 
is not entirely clear from the record what the insured was doing 
at the time of the accident, resulting in his death. There was 
near the coalyard track at the time an engine and three ore cars, 
used in bringing coal to the mine, which belonged to the Great 
Northern Railway Company. The insured was struck by these 
cars or the engine. The evidence would justify the conclusion 
that he was then attempting to couple the cars, but it was not 
done in pursuance of his duty as a mining brakeman. 

(2) The question, in view of the facts stated, is whether the 
insured was engaged in the occupation or employment of a rail- 
way freight brakeman or switchman at the time of his death, 
within the meaning of the by-laws of the defendant. The ‘cer- 
tificate, if there be any fair doubt as to its meaning, must be con- 
strued most strongly against the defendant; for the language 
used was selected by it for its own benefit. The Mining Company 
did not operate a freight railway, although it was operating a 
railroad, within the meaning of R. L. 1905, § 2042, abolishing 
the fellow servant rule as to railroad corporations. Kline vs. 
Minn. Iron Co., 93 Minn. 63. 100 N. W. 681. 

(1) It is reasonably clear, from the face of section 104 of the 
defendant’s by-laws, that the occupation of the insured as shown 
by the evidence was not that of a railway freight brakeman or 
switchman; but the doubt, if any, arises from the provisions of 
section 105 as to when a member shall be held to be engaged in 
a prohibited occupation. If this last section were construed with 
literal and technical exactness, it would indefinitely enlarge, by 
construction, the list of prohibited occupations, and the certificate 
would prove a trap, instead of a fair indemnity contract—a result 
not intended by either party. The two sections must be construed 
together, and liberally, so as to give effect to the intention of the 
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parties. So construing them, we are of the opinion that all pro- 
hibited occupations are enumerated in section 104, and that sec- 
tion 105 is intended to prevent an evasion of the prohibition by 
the insured engaging in an occupation the duties incident to which 
are substantially the same as those incident to an expressly pro- 
hibited occupation. We therefore hold that the insured was not 
a railway freight brakeman or switchman, within the meaning of 
the by-laws. 
Order affirmed. 


COURT OF APPEALS OF KENTUCKY. 


CLAREY 
US. 


UNION CENT. LIFE INS. CO* 


CONTRACTS—CONSTRUCTION—LAWS GOVERNING. 

An insurance policy which provided that no action might be brought upon 
it more than one year after the death of the insured was issued by 
an Ohio corporation to a resident of Wisconsin. After the contract 
was made, the insured removed to Kentucky, where he lived for 
some years before his death. In a suit on the policy, brought more 
than a year after the death of insured, the plaintiff in her pleadings 
admitted that the condition, as to the bringing of the suit, was valid 
both in Ohio and Wisconsin. Held, that the law of one of those two 
states governed the construction of the contract, and the condition 
as to the time of suit being valid in those states it will be recognized 
as valid in Kentucky, though such condition is regarded as contrary 
to the public policy of Kentucky. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


Appeal from Circuit Court, McCracken County. 


Action by Laura B. Clarey against the Union Central Life 
Insurance Company. From a judgment for defendant, plaintiff 
appeals. Affirmed. 


OLVER & OLIVER, for Appellant. 
Henprick & Cricr, for Appellee. 
LASSING, J. 

On December 5, 1889, George E. Phillips, a resident of the state 
of Wisconsin, made application for a policy of insurance in the 
Union Central Life Insurance Company, through its local agent 
at Oshkosh in that state. This application was forwarded by the 
local agent to the home office of the company in Cincinnati, Ohio, 
and was accepted by the company and a policy issued according 
to the terms set out in the application, insurmg the life of said 


* Decision rendered, May 9, 1911. 136 S. W. Rep. 1014. 
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Phillips for $2,000 for an annual premium of $58.18. At the 
request of the applicant, his wife, Laura B. Phillips, was named 
as the beneficiary therein. The policy was sent to the agent at 
Oshkosh, by him delivered to Phillips, and the first premium paid 
to said agent. Thereafter the insured and his wife removed to 
the state of Illinois, where they separated in 1891. Following 
their separation, the insured moved to Paducah, Ky., where he 
resided until his death in 1906. In 1893 Phillips instituted a suit 
for divorce against his wife Laura B. Phillips, and upon final 
hearing a-decree was entered, granting him an absolute divorce 
from her. In the course of time, he married again, and his 
former wife, who continued to make Illinois her home, inter- 
married with one Clarey, and still resides in that state. After 
his separation and divorce from his wife, the insured presented 
the policy to the company for its consent to an assignment by his 
former wife to himself of all her interest therein; and he later 
borrowed money on this policy from the company and pledged it 
as security. 

The insured died May 17, 1906. His wife qualified as adminis- 
tratrix, and upon making proof of her husband's death collected 
the amount due on the policy, after deducting the amount of her 
husband's indebtedness to the company. After the lapse of more 
than a year from the death of the insured, his former wife, Laura 
B. Clarey, instituted a suit in the McCracken circuit court against 
the insurance company, in which she sought to recover the amount 
of this policy, upon the theory that, as she was the named bene- 
ficiary therein, the company had no right to pay it to any one else. 

The company pleaded the facts, the separation from her hus- 
band, the assignment and transfer of her interest in the policy to 
him, and the settlement with his administratrix. It further 
pleaded the provision of the policy to the effect that no suit to 
recover under it should be brought after one year from the death 
of the insured, that the contract was entered into and to be per- 
formed in the state of Wisconsin, and that, under the laws of 
\Visconsin, where the contract was made, and the laws of the 
state of Ohio as well, where the policy was issued, such a condi- 
tion is valid, binding, and enforceable. The plaintiff traversed 
all of the material allegations of the answer, except that she 
admitted that under the laws of the state of Wisconsin and Ohio 
the clause in the contract, providing that no suit should be brought 
to recover under the policy after one year from the death of the 
insured, was a binding, legal, and enforceable obligation. But she 
pleaded that, as the insured died in Kentucky, the contract should 
be construed according to the laws of this state, and not of the 
state where the contract was made or to be performed. Several 
issues of law and fact were made by the pleadings, and upon 
motion the case was transferred to equity and tried by the 
chancellor. Upon a full consideration he adjudged that the plain- 
tiff was not entitled to recover, and dismissed her suit. From 
that judgment, she appeals. 
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It is stated in brief that the chancellor was of opinion that the 
clause in the contract, denying the right of the plaintiff to main- 
tain a suit on the contract after one year from the death of the 
insured, was a binding and enforceable provision, and as the 
suit was not instituted within the year the plaintiff could not 
maintain it. We will dispose of this question first. 

There is no dispute whatever as to the facts. At the time the 
contract was entered into, the plaintiff resided in Wisconsin, and 
the insurance company is an Ohio corporation. It is conceded 
that, under the laws of both Wisconsin and Ohio, the provision 
under consideration is a valid, binding, and enforceable provision, 
so that, if this contract is to be controlled, either by the laws of 
the state of Wisconsin, where it was made, or the laws of the 
state of Ohio, the residence of the insurance company, plaintiff 
lost any right that she had to maintain the suit by permitting more 
than a year to run before instituting same. On the other hand, 
if the contract is to be construed according to the laws of this 
state, where the insured died, then, under the rule announced by 
this court, in Union Central Life Insurance Co. vs. Spinks, 119 
Ky. 261, 83 S. W. 4615, a S. W. 1160, 69 L. R. A. 264, 26 Ky. 
Law Rep. 1205, 27 Ky. Law Rep. 453, such provision cannot be 
accepted as a bar to plaintiff’s right to prosecute the suit for the 
reason that in the Spinks Case it was expressly held that such a 
provision was against the public policy of this state, and for that 
reason void. The contract in the Spinks Case was controlled by 
the laws of this state, for the reason that it was made and entered 
into in this state; Spinks being a resident of this state at the time. 
For the appellant it is insisted that, inasmuch as the insured had 
made Kentucky his home for several years prior to his death, 
and died here and his estate was administered here, the rule an- 
nounced in the Spinks Case must control. For appellee it is in- 
sisted that the contract must be controlled by the laws of the place 
where it was made and entered into or to be performed, and that, 
for the purposes of this case, it is immaterial whether it is con- 
trolled by the laws of the state of Wisconsin or the state of 
Ohio, and that it is entirely immaterial where the insured resided 
after the contract was made and entered into, or where he died 
and his estate was administered. 

As a general rule, a contract is governed and controlled 
by the laws of the place where it is made. In 9 Cyc. 582 it is 
stated that: “The law of the place where the contract is entered 
into at the time of making same is as much a part of the contract 
as though it were expressed therein.” Again, in g Cyc. 667, it 
is stated that prima facie the “proper law of the contract is pre- 
sumed to be the law of the country where the contract is made 
(lex loci contractus) ; this presumption applies with special force 
when the contract is to be performed wholly in the country where 
it is made, or may be performed anywhere, but it may apply to 
a contract partly or even wholly to be performed in another 
country. In other words, the proper law of a contract is the 
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law of the place where it is made. This law governs * * * 
not only as to its execution, authentication, and construction, but 
also as to the legal obligations arising from it, and as to what is 
to be deemed a performance, satisfaction, or discharge.” 

The decisions of this court are in harmony and accord with the 
principle thus announced, and in Ford vs. Buckeye State Ins. 
Co., 6 Bush, 133, 99 Am. Dec. 663, this court held that where a 
contract, made in Indiana, was not enforceable under the laws 
of that state it would not be enforced in this state. And in 
Jameson vs. Gregory’s Ex’r, 4 Metc. 363, it was held that the 
legality of a contract must be decided by the laws of the state in 
which it was made. In Archer vs. National Ins. Co., 2 Bush, 226, 
it was held that the validity and legality of a contract executed 
in Indiana must be determined by the laws of that state. In 
Young vs. Harris, 14 B. Mon. 556, 61 Am. Dec. 170, this court, 
through Chief Justice Marshal, said: ‘The general principle de- 
termining the law by which a contract is to be construed is that, 
unless the place appointed for its payment be different from that 
in which it is made, it is to be governed by the law of the place 
where it is made, which is the lex loci contractus.” In Western 
Union Telegraph Co. vs. Eubanks & Russell, 100 Ky. 591, 38 
S. W. 1068, 36 L. R. A. 711, 66 Am. St. Rep. 361, 18 Ky. Law 
Rep. 995, it is said that “the general rule is that the law of the 
place where the contract is to be performed governs, subject, of 
course, to the rule that a contract which is void by the law of 
the place where made is void everywhere.” And in Hyatt vs. 
Bank of Kentucky, 8 Bush, 193, it was held, where a note was 
executed in Louisiana, that as between the maker of the note and 
the payee its legal effect must be determined by the law of that 
state. 

(2) It will thus be seen to be the law of this state that in con- 
struing contracts, made and to be performed in another state, the 
law of the state where the contract is made and to be performed 
controls ; but this law, like any other fact, must be proven. In the 
case at bar it is admitted in the pleading. 

(3) Applying the foregoing principles to the case under con- 
sideration, whether this contract is to be construed and governed 
by the laws of the state of Wisconsin, where it was made, or the 
laws of the state of Ohio, where it is claimed it was to be per- 
formed, is wholly immaterial, for it certainly must be construed, 
and the rights of the parties thereunder determined, by the laws 
of one or the other of these states, and in either event the conten- 
tion of appellee must be upheld. As plaintiff had no right to 
prosecute the suit, it becomes unnecessary to pass upon the other 
questions raised. 

Judgment affirmed. 





Winn vs. Modern Woodmen of America. 


ST. LOUIS COURT OF APPEALS. 


MIssourI 
WINN 
US. 


MODERN WOODMEN OF AMERICA.* 


ACTIONS ON POLICY—BURDEN OF PROOF. 


Where a plaintiff in an insurance case has made out a prima facie case, 
the burden of proof shifts to the defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


“TALKED WITH’—“CONSULTED” — ACTIONS ON POLICIES— 
INSTRUCTIONS. 


In an action on an insurance policy, the insurer defended on the ground 
that a warranty in the application that the insured had not consulted 
a physician for a certain length of time before his application was 
untrue. An instruction, requested by the defendant, was that if the 
insured talked with a doctor with regard to his health, and if the 
doctor gave the insured certain medicine for some ailment, the ver- 
dict should be for the defendant. Before giving the instruction the 
court changed the words “talked with” to “consulted.” Held, that 
this change was not improper, for “consulted,” as used in this con- 
nection, means the same as “talked with,” “consulted” meaning to 
apply for direction and information, while to “talk with” a physician 
and get medicine from him amounts to the same thing. 


(For other cases, see Insurance, Dec. Dig. § 826.) 
(For other definitions, see Words and Phrases, vol. 2, pp. 1481, 1482.) 


Appeal from Circuit Court, Monroe County; David H. Eby, 
Judge. 

Action by Clara D. Winn against the Modern Woodmen of 
America. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

See, also, 138 Mo. App. 701, 119 S. W. 536, and 146 Mo. App. 
69, 123 S. W. 59. 

Suit by the widow of James Thomas Winn, as beneficiary in 
a benefit certificate issued to her husband by the defendant, a 
fraternal beneficiary association, on June 30, 1906. The insured 
died August 26, 1906. The plaintiff had judgment for the full 
amount of the certificate and interest, and defendant has appealed. 
‘There is no necessity for reciting the evidence in support of 
the plaintiff’s petition. It is sufficient to say that plaintiff’s evi- 
dence made a prima facie case, and defendant was put to its de- 
fenses. Among the defenses one only need be noticed on this ap- 
peal, and that is a plea in bar of certain warranties in the applica- 
tion of the deceased for insurance, which defendant alleges 


* Decision rendered, May 2, 1911. 137 S. W. Rep. 292. 
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turned out to be untrue. It appears that in his application to 
the defendant for the insurance certain interrogatories were pro- 
pounded to the insured, which, with his answers to them, were 
as follows: “Have you, within the last seven years, been treated 
by or consulted any person, physician or physicians, in regard to 
personal ailment Yes. If so, give dates, ailments, duration of 
attacks, and name and address of each and all persons or physi- 
cians consulted or by whom treated. First of the month I was sick 
a day or two and had Dr. Connell to see me. Sturgeon, Mo. 
Were you ever intoxicated? Yes. If so, when last? About 
three years ago. Have you ever had any disease of the following 
named organs, or any of the following named diseases or symp- 
toms. Dyspepsia? No. Heart? No.” The answer of the de- 
fendant says the foregoing answers of the deceased 
were false; i. e., were not full and complete, literally and 
exactly true as the application which was part of the contract of 
the insurance warranted they should be. Plaintiff denied this 
allegation in her reply. The defendant introduced witnesses 
whose testimony tended to sustain the defenses that the answer 
of the insured that he was last intoxicated about three years 
before making the application was false; while the plaintiff ad- 
duced considerable evidence tending to prove the contrary. To 
sustain the defense that when the insured answered that he had 
consulted Dr. Connell the 1st of June, the month in which the 
application was made, the insured did not tell the whole truth, 
and that he answered falsely when he said he had never had 
dyspepsia or disease of the heart, the defendant introduced the 
testimony of several witnesses. Dr. Williams testified that at a 
time which he is confident was within seven years prior to June 
25, 1900, but does not recollect whether within one, two or three 
years he had accidentally met the insured at Sturgeon, Mo., either 
on the street, or in some house, and something being said about 
the insured being bilious, looked at his tongue, and gave him 
a few little calomel tablets. This doctor did not practice in 
Sturgeon, which was seven miles from his office, and made no 
charge for this “treatment.” Dr. J. T. Gaines testified that on 
February 11 and 13, 1906, he gave the insured static machine 
treatments for lumbago, with which he said the insured was 
suffering; that during April and May, 1906, he had treated the 
insured for heart trouble and indigestion. Dr. Connell testified 
that prior to June 1, 1906, he had treated the insured for pleurisy, 
and that between June I, and June 25, 1906, the latter being the 
date of the application, he had twice treated the insured for acute 
indigestion. Drs. Gaines and Connell contradicted the testimony 
of each other in material respects, and on cross-examination of 
Dr. Gaines it was developed that in a deposition given before the 
trial he had made statements contradictory in essential particulars 
of most of his testimony at the trial. 

Defendant also produced several witnesses, some of whom 
testified that they had severally heard the insured complain of 
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“stomach trouble,” “biliousness,” “choking and sinking spells,” 
before he made the application for insurance. One said that the 
insured was not able to work much; another that at one time the 
insured had fainted. Defendant also introduced in evidence the 
affidavit of the plaintiff filed with the Knights of the Maccabees 
in connection with proof of her claim made against that society 
on the death of the insured. This affidavit contained the fol- 
lowing: ‘(10) Give name and residence of each and every phy- 
sician who has prescribed for or attended the deceased during the 
last five years of his life? Dr. W. R. S. Connell. Sturgeon, Mo. 
Dr. J. T. Gaines. Sturgeon, Mo. Dr. Williams. Riggs, Mo. 
(11) Give duration of last illness? About two and one-half 
months. * * * (15) When did you first notice or learn of 
any signs or symptoms of failing health in deceased? ‘The last 
spring. * Tt was also shown that an application made by the in- 
sured to the Ancient Order of United Workmen on June 26, 
1906, the day after he made his application to the defendant, con- 
tained the following questions and answers: “Have you been 
obliged to consult a doctor, or lose any time from your usual 
occupation, on account of sickness at any time during the last 
five years? Two weeks, malarial fever. If so, when and for 
what? Give dates and duration? May 18th—two weeks.” Plain- 
tiff gave in evidence the record of several misdemeanor convic- 
tions of Dr. Gaines for the purpose of impeaching him. She 
also established by several witnesses that the witness who swore 
to having seen the insured faint had a bad reputation for truth 
and veracity, and proved that he had been convicted of a mis- 
demeanor. She also produced a considerable number of wit- 
nesses, including among others, the plaintiff and near relations 
of the insured, whose testimony tended to prove that the health of 
the insured had been uniformly good, and that those who knew 
him intimately, including his wife, never heard him make any 
connie, and never heard of him being treated by a physician 
prior to the time of applying for this insurance; that he was a 
short, heavy-set man with heavy muscles and no surplus flesh, 
who worked hard at manual labor sawing and hauling lumber at a 
sawmill which he owned, and doing carpentering, and in the 
spring of 1906 ran the store all without ever losing any time 
because of gickness; that his death was sudden and unexpected, 
and due solely to a disorder of the stomach which was not chronic, 
brought on by violent exercise, scuffling, etc., immediately after 
having eaten a very hearty meal. All the testimony in the case 
both of the plaintiff and defendant, tended to prove that insured 
did not have malarial fever as stated in the application to the 
Maccabees. It was also admitted by Gaines, and proved by other 
witnesses, that the static machine was used on a great many 
people for mere amusement and advertisement, and one of the 
witnesses testified that on one occasion the insured and he each 
took a static machine “treatment” at the same time the witness 
taking it for “fun” and without knowing that the insured was 
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taking it seriously, if he was. There was also ample evidence of 
physician witnesses for plaintiff tending to show that, if the in- 
sured had had lumbago or pleurisy, he could not have done the 
manual labor he did do. It was also proved by the physician 
who examined the insured for the defendant at the time of his 
application that he had made a careful examination and dis- 
covered no evidence of disease; that the insured had the ap- 
pearance of a healthy man. The evidence also had tendency to 
prove that at the time the plaintiff made the affidavit to the 
Maccabees she was in such a mental and physical condition, 
caused by severe illness, as not to be cognizant of what the affi- 
davit contained. 

The court gave no instruction at the instance of plaintiff, 
except one, which is correct, on the measure of her recovery in 
the event the jury should find for her. The court gave all of the 
instructions offered by the defendant, except that it made a 
slight change in one of them, and except that it refused to direct 
a verdict for the defendant at the close of the whole case, and the 
instructions given covered all the issues in a manner extremely 
favorable to the defendant. The instruction in which the court 
made the change was in the following form when offered by the 
defendant: “The court instructs the jury that if they shall find 
and believe from the evidence that Dr. J. W. Williams at any 
time within seven years next before the 25th day of June, 1906, 
met James Thomas Winn on the streets of Sturgeon, Mo., or at 
any other place, and that at that time the said James Thomas 
Winn talked with said Dr. Williams with regard to the health of 
the said Thomas Winn, and that said Dr. Williams, at that time, 
gave to the said Winn some calomel tablets, for the use of said 
Winn as a treatment for any personal ailment, if any, of said 
Winn, and that said Williams was then and there a_prac- 
ticing physician, then your finding will be for the de- 
fendant, and in this connection you are instructed that 
it is not material whether or not the said treatment, if 
you shall find the same actually occurred, was at the 
office of said Dr. Williams or not.” The change consisted of the 
striking out of the words “talked with,” which we have italicized, 
and substituting for them the word “consulted.” There are other 
matters which are connected with rulings upon evidence which 
we will mention in the opinion proper while discussing such 
rulings. 


Benjy. D. Smitu, Jas. P. Boyp, TuNNeLL & Hart, and Cuas. 
K. Hart, for Appellant. 

J. H. Wurrecorron, A. T. Stuart, and D. M. Procvror, for 
Respondent. 


CAULFIELD, J. (after stating the facts as above). 
(1) 1. The defendant contends that “under the record the evi- 
dence is indisputable that Winn did make misstatements in his ap- 
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plication for membership, and that consequently the court should 
have directed a verdict for the defendant, and that the jury 
wholly disregarded the court’s instructions in returning its ver- 
dict.” We are unable to agree with the defendant in this conten- 
tion. 

(2) The plaintiff had made a prima facie case, and the burden 
of proving that these statements were false or not wholly true was 
on the defendant. Jefferson vs. Life Ass’n, 69 Mo. App. 126, 
133. ‘‘The plaintiff was entitled to have the jury determine the 
credibility of the testimony offered, even though she offered 
nothing to contradict that offered in behalf of defendant.” Gan- 
non vs. Gas Co., 145 Mo. 502, 516, 517, 46 S. W. 968, 47 S. W 
907, 43 L. R. A. 505. The wisdom of this rule is especially ap- 
parent in a case like this, where the witnesses for the defendant 
testify concerning alleged confidential treatments of a person 
whose lips have been sealed by death. But plaintiff need not 
depend upon the rule quoted. The testimony on her behalf was, 
in our opinion, sufficient upon a test of even the weight of the 
evidence to justify the jury in finding that all the statements 
made by the insured in his application for this insurance were 
substantially and literally true. 

(3) 2. Defendant complains of the action of the trial court in 
refusing to admit in evidence a book entry of the alleged static 
machine treatment of February 11, 1906; the entry being con- 
tained on page 92 of Dr. Gaines’ alleged day book. But we find 
that that entire page had already been offered and read in evidence 
by the defendant as shown by the following excerpt from the ab- 
stract of Dr. Gaines’ testimony: “I have the book with me con- 
taining the original entry showing this treatment. The book which 
I now show you is our regular day book. I made the second 
entry, and Miss O’Neill made the first. The record of the treat- 
ment just referred to is on page 92. The entry with regard to 
the treatment of James Thomas Winn by myself is as follows: 
‘February 11, Winn J. T. One treatment.’ That entry occurs in 
the daily account book of Dr. Connell and myself. The book 
was kept in our office eight miles south of Sturgeon. It contains 
our daily accounts, our visits and treatments. This book con- 
tains 123 pages.” Defendant offered and read in evidence page 
92 of the book just identified; the same being marked “Exhibit 
2A.” Immediately following said excerpt in the abstract is a 
photographic copy of said page 92. We can discover no error 
in the refusal of the court to permit page 92, or any entry thereon, 
to be offered and read in evidence after it had already been offered 
and read. Such refusal merely avoided useless repetition, and is 
not to be condemned. State vs. Punshon, 133 Mo. 44, 55, 34 S. 
W. 25. 

(4) 3. Defendant contends that the court erred in admitting 
evidence by way of impeachment that the witness Gaines had been 
convicted of misdemeanors. This contention is overruled on the 
authority of State vs. Blitz, 171 Mo. 530, 539, 71 S. W. 1027. 
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(5) 4. The defendant next contends that the trial court “erred 
in refusing to permit Dr. Connell to refresh his recollection as to 
the dates on which he treated Winn, by his own affidavit, which 
he testified was copied from the original record of said treat- 
ments.” The evidence on behalf of the defendant tended to prove 
that Dr. Connell had given the insured two treatments in June, 
before the application was made for the insurance, and that he 
himself had made entries in Dr. Gaines’s day book showing these 
treatments. Now, when Dr. Connell was testifying, he examined 
the affidavit which was presented to him, and stated that “the 
entries therein contained were taken from the day book, which 
I have just mentioned, and were compared by me at the time 
affidavit was prepared.” He was then asked to examine the 
affidavit and to refresh his memory by it, and state, if he could, 
the dates of the visits he made to the insured after June 1, 1906. 
The plaintiff objected to this procedure on the ground that the 
paper was not competent to use for the purpose of refreshing 
the memory of the witness, not being the original entry. But the 
witness was permitted to state, in effect, that the entries in the 
day book represented the visits that he had made. He also stated 
that he had treated the insured on June 3 and 10, 1906, but said 
that this testimony was from his memory of the contents of the 
affidavit which he had read the day before. We do not feel con- 
strained to reverse the judgment on account of the court’s action 
in the respect mentioned. 

(6) The matter of refreshing a witness’ memory in the manner 
proposed is of a kin to the matter of putting leading questions to 
one’s own witnesses, and, like it, rests very largely in the discre- 
tion of the trial judge, and, if it does not appear he abused his 
discretion, his action will not call for the reversal of the judgment. 
It appears that the original entries, of which the affidavit con- 
tained mere copies, had been offered and read in evidence prior 
to the witness’ examination, and the objection made to the affi- 
davit implied that he might use this original to refresh his recol- 
lection, and we are not prepared to say that the court’s insistence 
that the witness use the original, instead of the copy, when both 
were before the court, was an abuse of the court’s sound discre- 
tion, 

(7) Nor do we feel that the defendant suffered any substantial 
prejudice by the witness failing to refresh his memory. It is 
true that, by reason of such failure, he did not specifically mention 
each of the dates in June on which he is said to have treated the 
insured, but he accomplished the same thing by stating in effect 
that all of his June treatments were entered in the day book which 
such entries had been offered and read in evidence, and were 
before the jury. 

(8) 5. The defendant assigns as error the action of the trial 
court in refusing to give the instruction set forth in our statement 
of facts without first substituting the word “consulted” for the 
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words “talked with.” The portion in question of the instruction 
as offered is as follows: “And at that time the said James 
Thomas Winn talked with said Dr. Williams with regard to the 
health of the said Thomas Winn, and that said Dr. Williams, at 
that time, gave to the said Winn some calomel tablets, for the use 
of said Winn as a treatment for any personal ailment, if any, of 
said Winn, and that said Williams was then and there a practicing 
physician.” We confess our inability to discover that the sub- 
stitution of the word “consulted” for the words “talked with” 
effected any substantial change in the meaning of this language. 
In the ordinary language of life in which instructions to juries 
are most properly couched, the language as used by the defendant 
in the instruction as offered could be taken to mean nothing else 
than that the insured “consulted” with the physician. He, a lay- 
man, “talked with” the physician about his health, and at the 
same time got medical treatment from him. To ‘consult’? means 
to apply for direction or information; ask the advice of. Now, 
why should a layman talk with a physician about his health and 
get medicine from him except it be with a view of obtaining 
direction, information, or advice as to his health, and, if he did 
that, he was consulting with him. The layman and the physician 
are not on terms of equality on the subject of the health of the 
layman, and, where a talk on that subject is accompanied by the 
giving of medicine by the physician to the layman, the inference 
seems to us irresistible that the “talk” was a consultation ; at least, 
unless the attention of the jury was especially called to the refined 
distinction, we feel sure they would not have noticed it. Being 
unable to discover any substantial difference between the instruc- 
tion as asked and the instruction as given, this assignment of 
error is overruled. 
The judgment is affirmed. 
Reynolds, P. J., and Nortoni, J., concur. 


COURT OF APPEALS OF KENTUCKY. 


McGREGOR et AL. 
US. 
METROPOLITAN LIFE INS. CO* 


FORFEITURE OF POLICY—WAIVER. 

A condition in an application for an insurance policy that the company 
shall incur no liability under this application until it has been ap- 
proved, the policy delivered, and the premium accepted by the com- 
pany while the proposed is in good health, was not waived by the action 


* Decision rendered, May 4, 1911. 136 S. W. Rep. 889. 
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of an agent who refused to deliver a policy to an applicant while 
sick in bed, but said he would deliver it on recovery, though he 
retained a certain small payment until the death of the applicant, 
which was in less than three weeks, for the company had a reason- 
able time in which to see whether the applicant was going to die. 


(For other cases, see Insurance, Cent. Dig. § 256; Dec. Dig. § 141.) 


Appeal from Circuit Court, Caldwell County. 

Action by Loton McGregor and another against the Metro- 
politan Life Insurance Company. From a judgment for defend- 
ant, plaintiffs appeal. Affirmed. 


Hopcr & Hopce, for Appellants. 
Joun C. Gates, for Appellee. 
LASSING, J. 

On January 16, 1909, Nancy Maxwell McGregor made a 
written application to the Metropolitan Life Insurance Company, 
through its local agent at Princeton, Ky., for a policy of insurance 
upon her life for $2,000. In the application her father and mother 
were named as the beneficiaries. When she signed the application 
she paid to the agent $3 on account of the first premium, and the 
agent issued to her a written and printed receipt therefor. This 
receipt provided that: “No insurance is in force upon the appli- 
cation unless and until a policy be issued thereon and delivered in 
accordance with its terms.” Among other provisions of the ap- 


plication was the following: “The company shall incur no liability 


under this application until it has been received, approved, and 
the policy issued and delivered and the premium has actually 
been paid to and accepted by the company during the lifetime 
of the life proposed and while he is in good health.” Following 
the application, a medical examination was submitted to by the 
applicant before the local medical examiner at Princeton, Ky., 
and his report, together with the application, was forwarded to 
the home office of the company in New York, where it was ap- 
proved, and on January 27, 1909, a policy of insurance was 
issued and forwarded to the local agent at Princeton, Ky., for 
delivery to the applicant. After the application for insurance 
had been made and the medical examination had, but before the 
policy had been returned from the New York office to the agent 
at Princeton, the applicant became sick and was confined to her 
bed at the time the policy was received by the agent. Upon 
learning these facts he declined to deliver the policy. The appli- 
cant grew worse, and died on February, 16th following. The 
policy of insurance was never delivered to her, but returned to 
the home office in New York. After the receipt of the policy by 
the local agent, Loton McGregor, the father of the applicant and 
one of the beneficiaries specified in the application, learned that 
the policy was in the hands of the agent and tendered the balance 
of the semiannual premium, amounting to something over $12, 
and demanded the policy. The agent explained to him that, 
under the terms of the application and policy, he had 
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no right to deliver it to him because his daughter was 
sick, and, at the time he made the refusal, he stated 
that as soon as she got up—that is, well—he would 
deliver it. After the death of the applicant the bal- 
ance of the premium was again tendered and the policy de- 
manded. Following this refusal on the part of the company, suit 
was instituted to compel the company to deliver or surrender to 
the beneficiaries the policy and to pay the $1,000, less the balance 
of the semiannual premium remaining unpaid. 


The petition alleges that the agent through whom the appli- 
cation was made agreed that the policy of insurance, if one should 
issue, should be binding upon the appellee and in full force and 
effect from the date of the acceptance of the application and the 
issual of the policy. The company answered and traversed this 
among the other material allegations of the petition, and pleaded 
affirmatively the clause in the application and receipt above re- 
ferred to, and stated that at the time the policy was received by 
the local agent the applicant was sick; that for this reason and 
no other the policy was not delivered to her; that she continued 
to remain sick from the date of the receipt of the policy by the 
local agent until her death on February 16th. In the reply the 
plaintiff traversed the affirmative matter in the answer, and 
pleaded that the company did not rely upon the portions of the 
application set out in its answer, that it was printed in an obscure 
place in the application and was not read to the applicant at the 
time the other portions were read to her, and that it was not 
considered by either party. They further pleaded that the re- 
ceipt was not read prior to the execution of the application; 
also, that the company, by the retention of the $3 advance pay- 
ment on the semiannual premium, waived its right to rely upon 
the clause in the application requiring that the policy be delivered 
to the applicant in good health before it became operative. The 
affirmative matter in the reply was traversed in the rejoinder, 
thus completing the issues, which, when analyzed, are two: 
First, did the applicant become sick after the date of the appli- 
cation for insurance which she signed? and, second, did the 
company waive its right to rely upon the clause in the application 
and receipt providing that the policy should not be binding un- 
less delivered to the applicant while in good health? 


Upon the trial of the case Loton McGregor, father of the 
applicant and one of the beneficiaries, was introduced as a wit- 
ness, and at the conclusion of his testimony the court peremp- 
torily instructed the jury to find for the company, which was 
done. 


In their motion and grounds for a new trial appellants assigned 
and relied upon four errors: First, that the court erred in 
rejecting competent evidence; second, that the court erred in 
refusing to grant a continuance of the case in order that plain- 
tiff might file an amended petition, pleading a modification of 

L—vol. XL.—90. 
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the written application; third, that the court erred in refusing 
to consider an amendment as offered to be filed; and, fourth, 
that the court erred in peremptorily instructing the jury to find 
for the defendant. The motion for a new trial was overruled 
and judgment entered upon the verdict. Plaintiffs appeal, and 


for reversal rely upon the grounds set out in the motion for a 
new trial. 


(1) The evidence which the court rejected, of which appel- 
lants complain, is that offered to show that, at the time the appli- 
cation was made and the $3 paid on the first semiannual premium, 
the agent of the company represented to the applicant that the 
policy would become binding upon the acceptance of the appli- 
cation of the issual of the policy. The court rejected this tes- 
timony for the evident reason that he was of opinion that the 
application, in the absence of a charge that it was procured 
through fraud or mistake, represented the real contract. The 
witness testifies that in his presence in their home the agent and 
his daughter, the applicant, discussed the proposition of her taking 
insurance and the kind she wanted, and after they had agreed 
the application was drawn up and signed by her and the $3 paid 
and a receipt issued therefor. The first of these questions and 
answers is as follows: “Was anything said about when the policy 
would become of full force, and, if so, what was it?” The 
avowal is that: “The agent stated that, if she would pay $15.36, 
the amount of the semiannual premium, he would give her a 
receipt binding from date; then the question was asked, if they 
paid the $3, when would the policy become in full force and effect, 
and the agent answered and said from the date of the issual of 
the policy.” When the court refused to permit this question to 
be answered, plaintiffs offered to amend their pleadings, evi- 
dently with the end in view of making the line of interrogation 
which his counsel had entered upon competent. But the court 
refused to pass the case to give the counsel time to prepare the 
amendment. In this the court did not abuse his discretion. Both 
the application and the receipt in plain terms contradicted the 
avowal, and, as there is no allegation that the applicant was 
deceived or overreached or a fraud was practiced upon her, this 
evidence was clearly incompetent to alter, vary, or modify the 
terms of the contract as set out in the application. The applicant 
is shown to have been a school teacher—an educated woman. 


(2) In the pleadings it is alleged that she did not read the 
application or the receipt. This fact cannot be of benefit to her, 
for, being able to read, and an opportunity being offered to her 
to do so, she may not shelter behind the allegation that she failed 
to exercise this right. As was well said by this court in the case 
of J. I. Case Threshing Machine Co. vs. Mattingly, 142 Ky. 
582, 134 S. W. 1133: “It will not do for a man to enter into a 
contract, and, when called upon to respond to its obligations, to 
say that he did not read it when he signed it or did not know what 
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it contained. If this were permitted, contracts would not be worth 
the paper upon which they are written. But such is not the law. 
A contractor must stand by the words of his contract; and, if 
he will not read what he signs, he alone is responsible for his 
omission.” ‘The applicant then being charged with the knowledge 
of what the contract which she signed contained, the court did 
not err in refusing to permit evidence, under the circumstances, 
to show a different contract from that expressed in the applica- 
tion. It is well settled that written instruments cannot be altered 
or modified by any verbal statements or representations of either 
party in the absence of fraud or mistake in their execution, and 
the failure to read does not constitute a mistake within the mean- 
ing of the word as here used. 

In the me of Provident Savings Life Assur. Society vs. 
Elliott, 93 S. W. 659, 29 Ky. Law Rep. 552, this court, in dis- 
cussing the effect to be given a writing into which two contracting 
parties have entered, quoted with approval from . case of 
Fowler vs. Preferred Accident Co., 100 Ga. 300, 28 S. E. 398, the 
following: “All oral agreements and negotiations. between the 
plaintiff and the defendant’s agents, in reference to accident 
insurance which the plaintiff desired to procure in the defendant 
company, resulted in the plaintiff filling out and signing an 
application for a policy for such insurance in the defendant com- 
pany, and the agent of the defendant company giving the plain- 
tiff a receipt for a certain sum on the first quarterly premium 
of the policy to be issued by the defendant, and were, therefore, 
merged in the said written instruments by virtue of the plain 
and familiar rule that all oral negotiations and conversations 
and agreements between the parties which either precede or 
accompany the execution of the instrument, are to be regarded 
as merged in or extinguished by it, and the writing is to be treated 
as the exclusive agreement by which the parties are bound. 
Therefore, whatever conclusions were reached, or stipulations 
agreed upon, by plaintiff and defendant’s agents in the oral 
negotiations and conversations between them in reference to the 
insurance, must be considered as embraced in the written appli- 
cation and receipt.’ 

In the case of Vansant vs. Runyon, 44 S. W. 949, 19 Ky. Law 
Rep. 1981, in disposing of a similar question, this court quoted 
with approv al from 1 Greenleaf on Evidence, § 275, the follow- 
ing: “All oral testimony of a previous colloquium between the 
parties, or of a conversation or declaration at the time it was 
completed or afterwards, as it would tend in many instances to 
substitute a new and different contract for the one which was 
really agreed upon, to the prejudice, possibly, of one of the par- 
ties, is rejected.” 

And in Hill’s Adm’r vs. Penn. Mutual Life Ins. Co., 90 S. 
W. 544, 28 Ky. Law Rep. 790, where the contention was that 
the contract of insurance became operative from the time of 
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the signing of the application, this court said: “The written 
application distinctly shows that there was to be no insurance 
and that the company should incur no liability until the appli- 
cation had been accepted and the policy issued and delivered 
during the lifetime of the insured and while he was in good 
health.” 


This disposition of the first error complained of obviates the 
necessity of passing upon the second and third, for the reason 
that, if the testimony offered was not competent, it would not 
in any wise have aided plaintiff's case to have permitted the 
desired amendment to be filed. 

(3) The only remaining question is: Did the company waive 
that provision of the application providing that the policy should 
be delivered to the applicant while in good health before it 
became a binding contract, by retaining the $3, part payment on 
the first semiannual premium after the agent of the company 
learned that the applicant was sick? The witness Loton Mce- 
Gregor testified that the agent told him that his only reason for 
refusing to deliver the policy was that his daughter was sick, that 
he had seen the doctor, and he said he thought she would be up 
in a few days, and he would then deliver it. This is the substance 
of his testimony, and this explains why the $3 was retained by 
the agent. It was done in the hope that applicant would recover 
her health so as to enable her to receive the policy. The receipt 
provided that, if the policy was not issued and delivered, the 
$3 should be refunded and returned to the applicant. The policy 
was received by the agent on January 27th. The applicant died 
on February 16th. Thus, less than three weeks elapsed between 
the date of its receipt and her death. The retention of the money 
by the agent for this length of time did not, under the circum- 
stances, operate as a waiver of that provision of the application 
set up an relied upon by the company. The best evidence that 
the company did not so regard it is found in the fact that its 
agent was at that time refusing to deliver the policy for the very 
reason that the clause in the application under consideration 
prohibited him from doing so. 

A similar question was before this court in the case of Com- 
monwealth Life Ins. Co. vs. Davis, 136 Ky. 339, 124 S. W. 345. 
There the applicant, at the time of making the application, had 
paid to the agent 60 cents; this being one weekly installment on 
the policy. The company issued the following receipt therefor: 
“Received from Mrs. Davis 60 cents, being a deposit on account 
of application for insurance in the Commonwealth Life Insurance 
Company made this date, which said deposit is to be paid by me 
to the company if the application be accepted, and returned to 
the applicant if the application be rejected. No obligation is 
incurred by said company by reason of this deposit, unless and 
until a policy is issued upon said application, and unless at the 
date and delivery of said policy the life proposed is alive and in 
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sound health.” This application was dated January 30, 1907. 
The policy was not delivered on March 11, 1907. The applicant 
took pneumonia, and on the 17th died. Between the date of 
the application and the death of the applicant the policy was 
issued and sent to the local agent, but not delivered. Demand 
was made therefor, and upon refusal suit was instituted, as in 
this case. In denying a right to recover, this court said: “It 
being admitted that the policy was not issued while the insured 
was in sound health, or delivered to him at all, the case narrows 
down to the single question whether or not the receipt of the 
first premium, the acceptance of the application, and the issual 
of a policy completed an enforceable contract between the parties 
notwithstanding the conditions of the receipt and application. 
* * * Tt is manifest that a valid contract of insurance was not 
made, as one of the conditions upon which the company agreed 
to issue and deliver the policy was that the insured should be in 
sound health at the date of its issual and at the time of its 
delivery. The company had the right to annex this condition to 
the application, and, although it may have accepted the application 
in ignorance of the condition of health of the insured, it had the 
right, according to the plain language of the application, to 
decline to issue the policy or to decline to deliver it if before 
issual or delivery it ascertained that the insured was not in sound 
health.” ‘To the same effect are Clark vs. Mutual Life Ins. Co., 
129 Ga. 571, 59 S. E. 283, and Kilcullen vs. Metropolitan Life 
Ins. Co., 108 Mo. App. 61, 82 S. W. 966. 

The contract, as set out in the application and receipt, being 
a binding, valid, and enforceable contract, and the company not 
having waived the provisions thereof by retaining the $3 on the 
first semiannual premium a reasonable time, and until it could 
be ascertained whether or not the applicant was going to recover, 
there was nothing for the court to submit to the jury, and the 
peremptory instruction was proper. 

Judgment affirmed. 


UNITED STATES DISTRICT COURT. 
W. D. WIsconsIN. 


In RE HOGAN.* 


INTEREST TO BENEFICIARY. 

Where a policy provided that it should be paid to the beneficiary of 
insured last designated on the back of the policy, if living, one so 
designated, under the Wisconsin law, took a vested interest in the 


* Decision rendered, April 13, 1911. 186 Fed. Rep. 537. 
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policy, subject only to the possibility that she might assign or sur- 
render the policy and destroy such interest. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


In the matter of bankruptcy proceedings against William D. 
Hogan. On petition to review a referee’s ruling denying the 
trustee’s claim to an alleged interest of the bankrupt in certain 
insurance on the life of his mother. Petition granted, and de- 
termination reversed. 


Cuar_es F. Lamps, for Creditors. 
MatrHew S$. DupGkon and Cras. G. Ritky, for Bankrupt. 


SANBorN, D. J. 

The question presented by petition to review the referee's 
ruling relates to the bankrupt’s interest in a policy of insurance 
upon the life of his mother, Susan Hogan, and in which he was 
a beneficiary. The policy bears date December 14, 1900, for 
$4,000, “to be paid to the beneficiary of the insured last desig- 
nated on the back of the policy, if living.” By designation made 
February 15, 1901, the bankrupt, Sadie J. Hogan, and Matthew 
Hogan were designated beneficiaries. The bankrupt filed his 
voluntary petition June 18, 1909, and the mother died four days 
later, June 22, 1909, without having made any change of bene- 
ficiaries. Thereupon the question arises whether the share of 
the bankrupt in the insurance was a vested interest passing to 
the trustee, or only a possibility. The referee took the latter view, 
deciding that the bankrupt was not required to schedule such 
possibility, and need not pay it to the trustee. This ruling is 
based ujon the settled rule of Wisconsin that the life insured has 
the absolute power of disposition, and may defeat the contingent 
right of the beneficiary by appointing others, either by will or 
assignment, or may surrender the policy, at his own discretion. 

(1) By the Wisconsin law the interest of a beneficiary in a 
life insurance policy, living the insured, is a vested interest, 
subject to be divested by the exercise of such jus disponendi or 
surrender. Such interests are well known in the real property 
systems of the various states, particularly in those states, like 
Wisconsin, which have adopted the New York real estate code 
of 1830, as well as in the English system of equitable estates. In 
all these systems such interests are as fully transferable as estates 
in possession. In Wisconsin the Supreme Court has for thirty 
years recognized both this absolute power of disposition 
of the insured and this vested interest of the beneficiary. 
Foster vs. Gile, 50 Wis. 603, 7 N. W. 555, 8 N. W. 217; Rawson 
vs. Milwaukee Mut. Life Ins. Co., 115 Wis. 641, 92 N. W. 378; 
Slocum vs. Northwestern Nat. Life Ins. Co., 135 Wis. 288, 115 
N. W. 796, 14 L. R. A. (N. S.) 1110, 128 Am. St. Rep. 1028; 
Meggett vs. Northwestern Mut. Life Ins. Co., 138 Wis. 636, 120 
N. W. 392. 
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In the Slocum Case the question arose whether a beneficiary 
could maintain a suit for damages caused by the wrongful 
termination of the policy by the insurance company and insured 
during the lifetime of the insured. While the earlier cases holding 
that the beneficiaries’ interest is a vested one were approved, 
the power of disposition was held to include the power of wrong- 
ful destruction, and that such vested interest was only an ex- 
pectancy; in other words, a vested interest, absolutely subject 
to destruction by the insured, by conduct either lawful or wrong- 
ful. And in the Meggett Case an assignment by the beneficiary, 
made by consent of the insured, was sustained, and held to 
destroy all the rights of the original beneficiaries. 

By the law of Wisconsin, therefore, the interest of the bank- 
rupt in his mother’s policy was vested, subject only to the possi- 
bility that she might assign or surrender the policy and thus 
destroy such interest. It was an interest vested, subject to 
divestiture. 

(2) By section 70a of the bankrupt act the trustee is vested 
with all property which prior to the filing of the petition the 
bankrupt “could by any means have transferred.” Certainly he 
could have transferred this insurance interest, because it was 
vested. With the mother’s consent he could have assigned it 
absolutely, without her power of destruction. Meggett vs. North- 
western, supra. Without her consent he could have transferred 
it, subject only to her jus disponendi, and to her right to make 
some arrangement with the company to surrender the policy. 
This seems to be the Wisconsin rule of property, to be followed 
by this court. If this is not so, the repeated and consistent rulings 
of the Wisconsin Supreme Court, that the interest is a vested one, 
would seem to have no meaning or effect whatsoever. While the 
question is by no means free from doubt, I think the order of 
the referee should be reversed. 

This opinion is, of course, confined to the case presented in 
the statement of facts. It is easy to see that, where the insured 
survives the bankruptcy proceedings, the beneficiary’s interest 
would be practically worthless. No purchaser of it could afford 
to pay anything for it, because of the absolute power of destruc- 
tion possessed by the insured. All that is intended to be decided 
is that where the death of the insured occurs before the bankrupt 
estate is closed, without any act of his by way of assignment or 
surrender, the insurance belongs to the trustee. Cases bearing 
upon the question are Gould vs. N. Y. Life Ins. Co., 132 Fed. 
927, 13 Am. Bankr. Rep. 233; Carr vs. Myers, 211 Pa. St. 349, 
60 Atl. 913, 15 Am. Bankr. Rep. 116; Re Buelow, 98 Fed. 86, 
3 Am. Bankr. Rep. 389. 

Proceedings will be stayed for 30 days for the purpose of 
review by the Circuit Court of Appeals. 
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COURT OF CIVIL APPEALS OF TEXAS. 


STRUVE 
US. 


MOORE.* 


NOTES FOR PREMIUM—FAILURE OF CONSIDERATION. 

Defendant executed a note for the first premium of a life insurance 
policy as a part of an application, which was never forwarded. No 
medical examination was made, and no policy issued. The payee 
transferred the note after maturity to plaintiff. No policy could be 
issued without an application, and no part of the proceeds of the 
note was ever forwarded to the company, nor was the payee liable 
for any part of the premium. Held, that the note was unenforceable 
for failure of consideration. 


(For other cases, see Insurance, Cent. Dig. § 401; Dec. Dig. § 187.) 


Appeal from Taylor County Court; T. A. Bledsoe, Judge. 
Action by C. B. Moore against C. A. Struve. Judgment for 
plaintiff, and defendant appeals. Reversed and rendered. 


CUNNINGHAM & OLIVER, for Appellant. 
sEN L. Cox, for Appellee. 
Conner, C. J. 

Appellee instituted this suit upon a promissory note made by 
the appellant and acquired by appellee from one C. B. Bledsoe, 
the payee, after maturity and by a transfer “without recourse.” 
Appellant’s defense was that he had been induced to sign the 
note without knowing what it was; that Bledsoe had solicited 
from him insurance; that he (appellant) had signed an appli- 
cation therefor; that after he had signed the application Bledsoe 
had returned with it to him and stated that he had failed to sign in 
one place and that he signed his name not knowing that it was 
a promissory note; that the note at best was given for the first 
premium for an insurance policy; that it was left optional with 
him (appellant), at the time of signing the application, whether 
he would later submit to a medical examination which was re- 
quired by the rules of the company; and that no medical exami- 
nation in fact had ever been made, and no policy of insurance 
had ever issued. These matters were denied by the plaintiff, 
Moore, and the judgment was in his favor. 


Complaint is first made of the refusal of the court to give a 
peremptory instruction to the jury to find in appellant’s favor. 
The evidence conflicts on the issue of whether appellant knowingly 
signed the note and as to the optional feature of his defense. 
The insurance agent Bledsoe testified, in substance, that the 


* Decision rendered, April 1, 1911. 136 S. W. Rep. 1175. 
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matter was fully explained to appellant at the time, and that 
appellant, without fault on the part of Bledsoe or of the insur- 
ance company, had failed to have made the medical examination 
that he had promised. It is undisputed, however, that the note 
was made to represent the first premium on the policy applied 
for; that no medical examination of appellant had ever been 
made; and that no policy of insurance had ever been issued or 
delivered to him by virtue of the application mentioned. The 
entire theory of the recovery in this case is evidently that 
presented in appellee’s counter proposition under appellant’s 
first assignment, viz.: “The maker of a promissory note 
is not in a position to plead failure of consideration 
of such note, when the consideration for which the 
note is executed and delivered has been prevented from moving 
to and being received by said maker of said note, by the act and 
fault of the maker himself.” This principle in a proper case 
might doubtless have application, but not so here. A contract of 
insurance is one of indemnity, and in the case before us no lia- 
bility or risk on the part of the insurance company ever arose. 
The agent Bledsoe testified that without an application no policy 
could or would issue under the rules of the company; that no 
part of the proceeds of the note had ever been forwarded to the 
company, and, until the issuance of a policy, he (the agent) was 
not liable for any part thereof. It may be that, upon the theory 
of the transaction as presented in the testimony of the insurance 
agent Bledsoe, appellant would be liable for any actual damage 
inflicted upon the agent by reason of appellant’s failure or re- 
fusal to submit to the medical examination; but such damage, 
if any, is not made the basis of the suit. The recovery is sought 
upon the note which was concededly given for the first premium 
upon a policy that never issued; hence there is no doubt in 
our minds of the total failure of consideration. See Tenbroek 
vs. Jansma, 161 Mich. 597, 126 N. W. 711; Insurance Company 
vs. Pyle, 44 Ohio St. 19, 4 N. E. 465, 58 Am. Rep. 781. In the 
case last cited a quotation is made from the case of Tyrie vs. 
Fletcher, Cowp. 666, 668, decided in 1777, giving the general 
rule as stated by Lord Mansfield as follows: “That where the 
risk has not been run, whether its not having been run was owing 
to the fault, pleasure, or will of the insured, or to any other 
cause, the premium shall be returned, because a policy of insur- 
ance is a contract of indemnity. The underwriter receives a pre- 
mium for running the risk of indemnifying the insured, and, 
whatever cause it be owing to, if he does not run the risk, the 
consideration, for which the premium or money was put into 
his hands, fails, and therefore he ought to return it.” 

It follows, we think, that upon the undisputed facts the verdict 
and judgment should have been for appellant, and we, accord- 
ingly, reverse the judgment and here render it in his favor. 
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SUPREME COURT OF MINNESOTA. 


JOHNSON 
vs. 
MODERN BROTHERHOOD OF AMERICA+* 


MUTUAL BENEFIT INSURANCE—ESTOPPEL—RECEIPT OF AS- 
SESSMENTS FROM CERTIFICATE HOLDER IN PROHIBITED 
EMPLOYMENT. 


Under the law of this case as established on a former appeal (109 Minn. 
289, 123 N. W. 819, 27 L. R. A. [N. S.] 449), the effect of an estoppel 
resulting from the receipt from a certificate holder of dues and 
assessments, while he was engaged in a prohibited employment with 
knowledge on the part of the society of such employment, is to 
continue the certificate in force, with the prohibition as to such 
employment eliminated or ineffective. 


coe other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
55.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE 
UNDER BY-LAW. 


The statute applicable to defendant (Code, § 1822), an Iowa corporation, 
requires such societies to make provision for the payment of benefits 
in case of death or disability of members, “subject to the compliance 
by its members with its constitution and laws.” The waiver by such 
society of a forfeiture under a by-law is not, under this provision, 
an ultra vires act of the society. 


a cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
) 


Appeal from District Court, Ramsey County; Grier M. Orr, 
Judge. 

Action by Ethel Johnson against the Modern Brotherhood of 
America. Verdict for plaintiff, and defendant appeals from an 
order denying its alternative motion for judgment or new trial. 
Affirmed. 

See also, 109 Minn. 288, 123 N. W. 819, 27 L. R. A. (N. 8.) 
446. 


ArTHuR J. Sroppart and J. H. Trewin, for Appellant. 
RicHarp A. WALSH and Wonpra & HELM, for Respondent. 


Simpson, J. 
This is an appeal by the defendant from an order made by 
the trial court—after verdict for plaintiff— denying the defend- 
ant’s alternative motion for judgment or a new trial. The case 
involves the right to recover on a certificate of membership in 
a fraternal beneficiary association. The defendant interposed 


* Decision rendered, May 26, 1911. 131 N. W. Rep. 471. Syllabus by 
the Court. 
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the defense that at the time of the death of the insured his cer- 
tificate was void, because he was then engaged in the employ- 
ment of a switchman. The by-laws of the society provided that, 
if any member engages in the occupation of switchman, his 
benefit certificate shall become null and void, provided, however, 
that a member may be so employed without invalidating his 
benefit certificate if he shall, before entering such employment, 
file a written waiver of any liability of the society founded on 
death or injury from any cause traceable to such prohibited em- 
ployment. While admitting the existence and validity of this 
by-law, the plaintiff claimed that the society was estopped from 
asserting such a forfeiture, because it had, with knowledge of 
such prohibited employment, accepted and retained dues and 
assessments paid by the insured while so employed. Payment 
of dues and assessments by the insured was conceded, but knowl- 
edge of the society as to the prohibited employment was denied. 
The issue of fact so raised was submitted to the jury. The in- 
sured was himself an officer in the local lodge of the society. 
Evidence was introduced, tending to show that other officers of 
the local lodge knew of such employment, and that such employ- 
ment of the insured was so generally known among members of 
the society, and continued for such a length of time that 
knowledge on the part of the society of the prohibited employ- 
ment must be inferred. By the verdict returned in favor of the 
plaintiff it was found that the society did receive and retain 
the assessments with knowledge that the insured was working 
as a switchman. Such finding is sustained by the evidence. 


(1) The defendant, however, contends that, if such fact was 
shown by the evidence, it established, not an estoppel against 
the defendant, preventing it from asserting that the policy was 
void because of the prohibited employment, but a waiver of the 
written notice by the insured, releasing the society from liability 
for death or injury traceable to the prohibited employment. The 
effect so claimed by defendant cannot be given such estoppel or 
waiver. In a former decision this court determined the law of 
this case adversely to this claim of the defendant. This case was 
brought to this court by a former appeal, taken by the plaintiff 
after a directed verdict against her. Johnson vs. Modern Brother- 
hood of America. 109 Minn. 289, 123 N. W. 819, 27 L. R. A. 
(N. S.) 446. 

The view here contended for by the defendant was adopted 
by the trial court on the former trial, and a verdict directed in 
accordance therewith against the plaintiff. In the former decision 
of this case, Justice O’Brien, speaking for the majority of the 
court, declared such view erroneous, and stated: “In holding 
that by the acceptance and retention of the assessments the 
defendant, if it waived anything, only waived the execution of 
the written agreement by the insured modifying the scope of 
the certificate, the court made a new contract between the parties 
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without the consent of either. In the Abell Case the by-laws of 
the association definitely provided for this new contract, which 
would become effective without any further act than the enter- 
ing into, by the insured, of a prohibited occupation. Here, when 
the insured entered upon the prohibited occupation, the certifi- 
cate was void if the defendant chose to so treat it. Instead of 
doing so it continued to receive and retain the assessments paid 
by the insured. * * * If the evidence in this case was con- 
vincing that the defendant had knowledge of the occupation in 
which the insured was engaged, or that he had been so engaged 
for such a length of time that it should be presumed to have 
knowledge, we would have no doubt of plaintiff’s right to a di- 
rected verdict.” By so holding, this court has settled, as the law 
of this case, the effect of the acceptance of assessments from the 
insured with knowledge of his prohibited employment under the 
certificate and by-laws here involved. 

(2) There is no force in the contention of the defendant that 
under the statute of Iowa (Code, § 1822) a rule different from 
the usual one applies to the question of waiver or estoppel 
through disregard of a condition contained in a by-law of the 
society. The statute referred to provides that a society of the 
class to which the defendant society belongs shall make provision 
for payment of benefits in case of death or disability of members 
“subject to compliance by its members with its constitution and 
laws.” Such a provision is inherent in the law governing the 
corporate obligations to members of all corporations having a 
constitution and by-laws. Its statement in this form in the 
statute referred to adds nothing to the general law governing 
corporate action. This by-law was not prescribed by the statute. 
The waiver of a forfeiture under it, and the resulting payment 
of a benefit, is not an ultra vires act of the society. 

Defendant assigns as error the refusal of the court to charge 
the jury, as requested, “that unless you find from the evidence 
that the deceased, at the time of so paying his dues and assess- 
ments, understood and believed that by so doing he was keeping 
his policy in force, and the same covered the hazards and risks 
incident to his occupation as a switchman, then your verdict 
should be for the defendant.” The italicized portion of the above 
request assumes that the effect of an estoppel through acceptance 
of assessments with notice to the society of the insured’s prohib- 
ited employment was a question of fact for the jury. Under the 
evidence and law applicable to the case, as announced in the 
former decision, such estoppel, in effect, revived or continued 
in force the certificate in its original form, without a waiver 
of liability for risks incident to the occupation as switchman. 
The requested instruction was properly refused. 

Under several assignments of error, questions are raised by 
appellant as to portions of the charge given by the court in 
submitting the case to the jury, and as to the refusal of the court 
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to instruct the jury as requested. We are satisfied, from an 
examination of the record, that the issue clearly defined in the 
prior decision of the case was fairly submitted to the jury, and 
that the requested instructions were properly refused. 

Order affirmed. 


BUCKLER er aL. vs. SUPREME COUNCIL CATHOLIC 
KNIGHTS OF AMERICA Er at.* 


(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT SOCIETIES—PROCEEDS OF POLICY—PER- 
SONS ENTITLED. 

Ky. St. § 655 (Russell’s St. § 4378), provides that when a policy of 
insurance is effected by any person on his own life, in favor of some 
other person having an insurable interest therein, the lawful bene- 
ficiary, or his legal representatives, shall be entitled to its proceeds 
against the creditors and representatives of the insured. The con- 
stitution of a benefit society provided that on the death of the bene- 
ficiary before insured’s death, if he make no further disposition, the 
benefit should be paid to the heirs of the deceased member, pro- 
vided that, where the laws of the state hold that the heirs of one of 
the deceased beneficiaries are entitled to his share of the benefit, 
payment shall be made in accordance with the state laws, etc. Held, 
that where the sole beneficiary under a certificate, having an insurable 
interest, died unmarried and intestate prior to the insured’s death, 
and no new designation was made by the member, the proceeds of 
the policy were payable to the beneficiary’s administrator. 


(For other cases, see Insurance, Cent. Dig. § 1975; Dec. Dig. § 796.) 
* Decision rendered, May 12, 1911. 136 S. W. Rep. 1006. 
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APPELLATE COURT OF INDIANA. 
Division No. 2. 


McCORD 
US. 


ILLINOIS NAT. FIRE INS.CO. or SprinGFiEtp et AL. (No. 7,214.)* 


FOREIGN COMPANIES—ACTIONS—PROCESS—“DOING BUSI- 
NESS.” 

A foreign company writing insurance upon property in this state for 
residents is “doing business” in the state, within Act March 11, 1901 
(Burns’ Ann. St. 1908, § 4798), so as to be subject to process, though 
it is not licensed to do business in the state, and maintains no office 
therein. 

(‘or other cases, see Insurance, Cent. Dig. § 17; Dec. Dig. § 16.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2155-2160; vol. 
8, pp. 7640, 7641.) 


FOREIGN COMPANIES—ACTIONS—PROCESS—*AGENT.” 

An insurance broker who sends applications for insurance to a foreign 
company, delivers policies issued thereon and sent to him for de- 
livery, collects and remits premiums, retaining a_ commission which 
is allowed, is an “agent,” within Burns’ Ann. St. 1908, § 4102, defining 
agency, so that process against the company may be served on him. 

(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 
627; Corporations, Cent. Dig. §§ 2603-2627.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 262-270; vol. 
8, p. 7569.) 


Appeal from Superior Court, Marion County; Lawson M. 
Harvey, Judge. 

Action by George McCord against the Illinois National Fire 
Insurance Company and another. From a judgment dismissing 
the complaint, plaintiff appeals. Reversed. 


G. A. Deircu, for Appellant. 
Smitu, DuNcAN, Hornsrook & SMITH, for Appellee. 


ApaMs, J. 

Appellant brought this action against the Illinois National 
Fire Insurance Company of Springfield, Ill., appellee, and the 
Manufacturers’ Mutual Fire Insurance Company, upon a policy 
of insurance issued under the following circumstances: The 
Manufacturers’ Mutual Fire Insurance Company was engaged 
in the general fire insurance business in the state of Indiana, 
and, having occasion to reinsure a part of the risk assumed by 


* Decision rendered, May 16, 1911. 94 N. E. Rep. 1053. i 
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it, such reinsurance was placed with the appellee, the Illinois 
National Fire Insurance Company of Springfield. The Manu- 
facturers’ Mutual Fire Insurance Company insured the appellant 
against loss or damage by fire in the sum of $2,000, and reinsured 
said $2,000 with the Illinois National Fire Insurance Company, 
and received from that company the policy of insurance upon 
which this action is brought. The appellant suffered loss by 
fire, which was adjusted at more than $2,000, and, to satisfy the 
claim of appellant against the Manufacturers’ Mutual Insurance 
Company, the latter assigned the policy issued to it by the ap- 
pellee, the Illinois National Fire Insurance Company, to ap- 
pellant. 

The Illinois National Fire Insurance Company was never regu- 
larly admitted to do business in Indiana, not having complied 
with the law relating to foreign insurance companies. The sum- 
mons in this case was served upon one Anton J. Van Diense, 
president of A. J. Van Diense & Co.; the sheriff’s return showing 
that no officer or director of the appellee was found, and that 
said Van Diense was the only representative of appellee found 
within his bailiwick. 

(1) The Illinois National Fire Insurance Company, herein 
designated as the appellee, entered a special appearance, and 
filed its motion to quash the return to the writ, upon the ground 
that appellee had never been licensed to do business in Indiana; 
that it maintained no office in the county of Marion, nor at any 
other place within the state; that its officers were residents of 
the state of Illinois; that at no time during the year 1907 did it 
transact, or authorize any one to transact for it, any business 
in the state of Indiana; that neither A. J. Van Diense & Co. 
nor Anton J. Van Diense were agents, representatives, or em- 
ployees of appellee. 

A hearing was had on the motion to quash; neither party 
objecting to this method of procedure. In support of the motion, 
the appellee offered the affidavits of Anton J. Van Diense and 
the secretary of the appellee, which affidavits fully supported 
the facts set out in the motion. Anton J. Van Diense was also 
examined as a witness. 

The finding of the court, as shown by the record, is: “And 
on plaintiff's admission in open court that if Anton J. Van 
Diense, the person upon whom said writ was served, is not and 
was not at the time of said service an agent of the defendant, 
the Illinois National Fire Insurance Company of Springfield, 
Ill., then said defendant company had no agent, and now has 
no agent in the state, the court now orders that the plaintiff’s 
complaint herein be dismissed, and that the defendant have judg- 
ment against the plaintiff for their costs laid out and expended.” 
Judgment was entered accordingly. 

Error is predicated upon the action of the court in sustaining 
the motion to quash the sheriff’s return to the writ of summons. 
It will be noted that the motion to quash the return to the writ 
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of summons was based upon several grounds. The first—that 
the appellee had never been licensed to do business in the state 
of Indiana—is clearly unavailing. When appellee is shown to 
have issued policies of insurance upon property in this state, it 
cannot, after loss, be heard to deny its liability, upon the ground 
that in writing such insurance it had violated the law of Indiana. 
This is a self-evident proposition. 

Equally unavailing are the further grounds that appellee main- 
tained no office in Marion County, or in the state of Indiana, 
during the year 1907, and that its officers were residents of the 
state of Illinois. These facts would not relieve the appellee from 
the burden of its contract, if admitted. Not having been licensed 
to do business in the state of Indiana, as provided by law, and 
not having filed with the Auditor a resolution of the board of 
directors of the appellee, consenting that service of process 
might be had upon any authorized agent in the state, a single 
question, as shown by the finding, was raised in the court below 
upon the motion to quash. That question is, Was Anton J. Van 
Diense, the person upon whom said writ was served, at the 
time of said service, an agent of the appellee. 

In ascertaining the fact in question, we are not aided by the 
affidavits of the secretary of the appellee and of Van Diense, 
both of which contained the statement that Van Diense was not 
an agent of appellee. This cannot be considered in any other 
light than as a conclusion of affiants. The question of agency 
is, in this case, a question of law drawn from the facts admitted. 

Upon the hearing, Van Diense was examined as a witness, 
and testified that he was an insurance broker, doing business 
in the city of Indianapolis; that during the year 1907, and up 
until the trial of this cause, he had sent 40 applications for 
insurance to the appellee, either to its home office or to agents 
representing the appellee; that upon each application so sent to 
appellee a policy of insurance was issued, which was sent to 
Van Diense, and by him delivered to the insured; that he col- 
lected the premiums and remitted the same to appellee, retaining 
a commission in every case of from 15 to 25 per cent of the 
premium, which commission was allowed by the appellee. Van 
Diense also testified that he was at no time the agent for the 
appellee; that he was an agent for certain other companies, and 
was in the general insurance brokerage business; that he had 
no authority “from the appellee to solicit business, and the policies 
sent to it by him could be accepted or rejected, but in every case 
were accepted, and the regular commission allowed. 

By the Act of March 11, 1901, being section 4798, Burns 1908, it 
is provided that every insurance company chartered or incorpor- 
ated in any other state, and doing business in the state of Indiana, 
shall be subject to the process of the courts of this state in any 
action founded upon any claim or demand of any character 
whatsoever, held or asserted against said company by any cit- 
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izen of this state, and process against said company shall be 
served in the manner provided by existing laws. 

It was held in the case of Rehm et al. vs. German Insurance 
& Savings Institution of Quincy, 125 Ind. 135, 25 N. E. 173, 
that “doing business” contemplates only the business of insurance, 
and does not include the preliminary conditions, such as the 
appointment of agents, which ordinarily must be done by the 
company itself, through its general officers. But it cannot be 
said that a foreign insurance company is not doing business in 
the state, when it is shown and admitted that such company is 
issuing policies of insurance to residents of this state, and upon 
property located in this state. Whether Van Diense was the 
authorized agent of the appellee, and whether service of summons 
upon him in this action, could give the Marion Superior Court 
jurisdiction of the person of the appellee, must be determined 
from the proof and the law, as applied to such proof. 

An “agent” of a foreign corporation has been defined by the 
law of this state (section 4102, Burns 1908) as “Any person 
who shall directly or indirectly receive or transmit money or 
other valuable things to or for the use of such corporations or 
who shall in any manner make or cause to be made any contract, 
or transact any business for or on account of such foreign cor- 
poration, shall be deemed an agent of such corporation, and be 
subject to the provision of this act relating to foreign corpora- 
tions.” 

In the case of I. B. & W. Ry. Co. vs. Adamson et al., 114 Ind. 
282, 290, 15 N. E. 5, it is held that agency need not be established 
by showing the contract in writing, but may be shown by cir- 
cumstantial evidence. And in the case of Indiana Insurance Co. 
vs. Hartwell, 123 Ind. 177, 24 N. E. 100, the policy provided 
that only such persons “as shall hold the commission of this 
company shall be construed as its agents, in any transaction 
relating to this insurance.” The court, in passing upon the ques- 
tion of agency, said: “Upon principle, we can see no reason 
for drawing a distinction between an insurance broker who pro- 
cures a risk, which is adopted and accepted by an insurance com- 
pany, and a commissioned agent, who effects the insurance, so 
far as their relations to the company are concerned. In either 
case, what is done is the authorized act of the company, and for 
the services rendered the company responds.” 

The admitted fact that Van Diense did not solicit insurance 
for appellee in this state cannot affect the question of agency. 
Mere solicitation in itself amounts to nothing. The important 
elements to be considered in the determination of the question 
of agency in this case are, the execution of the contracts by the 
appellee, and returning the same to Van Diense for delivery to 
the insured, the delivery of the policies, the collection of the 
premiums, the deduction of the agent’s commission, and the 
remittance of the balance and retention of the same by appellee. 
What more could a regularly authorized agent do? In accepting 

L—vVol. XL.—91. 
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the business proffered by Van Diense, giving him authority to 
deliver the policies, collect the premiums, and by paying him for 
his services, the appellee must be considered as making his acts 
their own. This would constitute agency, as defined by our 
statute law, as well as the decisions of the courts of this and 
other states. Indiana Insurance Co. vs. Hartwell, 123 Ind. 177, 
24 N. E. 100; Stevens vs. Rasin Fertilizer Co., 87 Md. 679, 41 
Atl. 116; Wisconsin Central Ry. Co. vs. Phoenix Insurance Co., 
123 Wis. 313, 101 N. W. 703; Welch vs. Fire Ass’n of Phila., 
120 Wis. 456, 98 N. W. 227; Speiser vs. Phoenix Mutual Life 
Insurance Co., 119 Wis. 530, 97 N. W. 207; Pollock vs. German 
Insurance Co., 127 Mich. 460, 86 N. W. 1017; Bliss vs. Potomac 
Fire Insurance Co., 95 N. W. 1083; Continental Insurance Co. 
vs. Ruckman, 127 Ill. 364, 20 N. E. 77, 11 Am. St. Rep. 121; 
John Hancock Mut. Life Insurance Co. vs. Schlink, 175 III. 
284, 51 N. E. 795; St. Paul F. & M. Insurance Co. vs. Sharer, 
76 Iowa, 282, 41 N. W. 19; Hartman vs. Hollowell, 126 Iowa, 
643, 102 N. W. 524; Fred Miller Brewing Co. vs. Council Bluffs 
Insurance Company, 95 Iowa, 31, 63 N. W. 565; Reyer vs. 
Odd Fellows Fraternal Acc. Ass’n, 157 Mass. 367, 32 N. E. 460, 
34 Am. St. Rep. 288; Southern Insurance Co. vs. Wolverton 
Hardware Co. (Tex. Sup.) 19 S. W. 615; Bankers’ Life In- 
surance Co. vs. Robbins, 55 Neb. 117, 75 N. W. 585. 

In the case of Stevens vs. Rasin Fertilizer Company, supra, 
a case not unlike the one at bar, the Court of Appeals of Maryland 
said: “He (the broker) was intrusted with the possession of the 
policies for the purpose of delivering them to the defendant, 
provided it would pay the cash premiums; and he was also 
intrusted with the collection and transmission of the money. 
For these services he was paid by the insurance company, and 
therein he was its agent. He was paid by being allowed to retain 
a commission out of the premiums received from the defendant. 
Undoubtedly he delivered the policies for and on behalf of the 
insurance company. He would not have delivered them, if the 
premiums had not been paid or adequately secured. Undoubtedly, 
when the premiums were paid, the money belonged to the insur- 
ance company. If the broker was authorized to receive pre- 
miums for and in behalf of the insurance company, payment to 
him was a discharge of the defendant’s liability for them. But, 
if the defendant also delivered the money to his own agent for 
transmission to Boston, he was not discharged until the whole 
amount was paid into the hands of the insurance company; in 
this event, no deduction from the amount could have been made 
by the defendant’s agent. The insurance company surely was 
not paying the defendant’s agent for collecting from the de- 
fendant money and transmitting it to itself at Boston.” 


In Continental Insurance Co. vs. Ruckman, supra, the Supreme 
Court of Illinois said: ‘The General Assembly has an undoubted 
right to make such companies responsible, not only for the acts 
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of those who are in fact their agents, but of those who assume 
to act as their agents, and, in fact, aid them in the transaction of 
their business.” 


‘%he Supreme Court of Massachusetts, in the case of Reyer vs. 
Odd Fellows Acc. Ass’n, supra, construed the Indiana law, in 
a case where a judgment was obtained in Indiana, by service upon 
a local secretary of a lodge, who was not recognized by the 
association as an agent. Being unable to collect in this state, 
the holder of the judgment sought to enforce the same in Mas- 
sachusetts; the defendant being a Massachusetts corporation. 
Notices to members of assessments were sent out, in which one 
Reynolds was referred to as the local secretary, although the 
by-laws of the association did not recognize the existence of 
such an officer. Reynolds did, in fact, transmit money to the 
association, deducting his commissions from the assessments col- 
lected by him, and transacted some other business for said as- 
sociation. The court held that Reynolds was the agent of the 
association, and that service of process on him was service on 
the company, within the meaning of the Indiana laws. 

In Bankers’ Life Insurance Company vs. Robbins, supra, the 
Supreme Court of Nebraska held that a bank, which collected as- 
sessments for the company, and was supplied with blank receipts, 
which were countersigned by it upon payment of assessments, 
was the agent of the company, under a statute which provided 
that: “Any person or firm in this territory who shall receive or 
receipt for any money on accourit of, or for any contract of in- 
surance made by him or them, or for any such insurance company 
or individual aforesaid, * * * shall be deemed to all intents 
and purposes an agent or agents of such company, and shall 
be subject to all the provisions of this chapter.” And it was also 
held that service of process on the bank was service on the 
company. 

(2) As we have seen, the evidence shows that at the time of 
the hearing below Van Diense had sent applications for insurance 
to appellee, both before and after services of process in this 
action. These applications were accepted by the appellee; policies 
were written and sent to Van Diense for delivery. These policies 
were by him delivered, the premiums collected, and his commis- 
sions retained, with the knowledge and approval of appellee. 
Our conclusion is that these acts constituted Mr. Van Diense the 
agent of appellee, within the meaning of the laws of this state 
defining agency, and that service of summons upon him, as such 
agent, gave the Marion Superior Court jurisdiction of the ap- 
pellee. 

The judgment is therefore reversed, with instructions to the 
court below to overrule the motion of appellee to quash the 
sheriff’s return to the writ of summons, and to reinstate the action 
of appellant as an action pending in the Marion Superior Court. 
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NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


It would seem from the facts here stated that the policy in question 
was a re-insurance issued to another company and that appellant’s right 
of action arose simply through the assignment of the re-insured’s claim. 
It is not claimed that this transaction was doing business in the State, 
but that the appellee was brought within its jurisdiction by other acts of 
the broker which constituted him its agent. The query arises whether the 
company in another state receiving application from a broker whom it 
may assume to be acting for the insured is bound to take cognizance of 
the fact that the laws of such state constitute him as its agent, though it 
has never visited him with authority as such and within the jurisdiction 
of that state service on him will be valid? Must a company in another 
state issuing a policy on application of such broker ascertain at its peril 
his status under the laws of his own state? 


KANSAS CITY COURT OF APPEALS. 


MIssourl. 


ROGERS 
vs 


HOME INS. CO. or New Yorx.* 


PROVISION AGAINST OTHER INSURANCE—VALIDITY. 
Provisions in an insurance policy avoiding it for additional insurance 
without insurer’s consent and indorsement on the policy are valid. 


a cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 
6.) 


PROVISION AGAINST OTHER INSURANCE—WAIVER. 

A provision in an insurance policy avoiding it for additional insurance 
without insurer’s consent and indorsement on the policy may be 
waived by insurer or its agent. 

(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


PROVISION AGAINST OTHER INSURANCE—WAIVER. 

That insurer’s agent, when notified by insured that the latter would take 
out other insurance, failed to dissent, was not a waiver of a pro- 
vision of the policy avoiding it in case of other insurance without 
insurer’s consent and indorsement on the policy; the amount of 
such additional insurance not being stated, and some of such insur- 
ance not being taken out for several weeks afterwards. 

(For other cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 
§ 388.) 


PROVISION AGAINST OTHER INSURANCE—WAIVER. 

An insurer’s agent, who, knowing of a violation of a provision of the 
policy against other insurance, makes no move to cancel the policy, 
but treats it as a subsisting contract, waives such provision. 

(For other cases, see Insurance, Cent. Dig. $$ 1026-1040, 1057; Dec. Dig. 
§ 388.) 


* Decision rendered, April 3, 1911. Rehearing denied, May 1, 1911. 
136 S. W. Rep. 743. 
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Appeal from Circuit Court, Clinton County; A. D. Burnes, 
Judge. 

Action by Hugh L. Rogers against the Home Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant ap- 
peals. Reversed. 


F. P. Exuis, R. H. Musser, and Fyxe & Sniper, for Appellant. 

Joun A. Cross, for Respondent. 

ELLIsoNn, J. 

This action is based on a policy of fire insurance for $3,000, 
in which plaintiff recovered the full amount with interest, and, 
in addition thereto, the sum of $300 attorney’s fee and $300 
penalty for alleged vexatious refusal to pay. The policy was 
issued on the 16th of November, 1905, and contained a provision 
that if any other or additional insurance was on the property 
when this one was issued, or if any other was taken after its 
issuance, the policy should be wholly void, unless consent for 
such other insurance was indorsed on the policy. The record 
discloses that at the time the policy was issued there was no 
other insurance, but that several months afterwards, in May, 
1906, other insurance in different companies, in amounts aggre- 
gating $4,000, at times from the Ist to the 23d of May, was taken: 
by the plaintiff without having defendant’s consent for any of 
them indorsed on the policy. To avoid this failure to comply 
with this provision in the policy—a provision always upheld by 
the courts—plaintiff pleads a waiver; and that is the principal 
question for our consideration. 

(1, 2) We may start with two statements: First, that pro- 
visions avoiding a policy for additional insurance, taken without 
the insurer’s consent, and indorsement upon the policy, are 
willingly upheld as being in the interest of morality as well as 
justice by preventing the temptation to arson and perjury which 
sometimes arises from overinsurance; and, second, that such 
provisions may be waived by the insurer, or its agent acting for 
It. 

(3) The waiver pleaded by plaintiff is not that shown in evidence ; 
on the contrary, it is affirmatively disproved. The waiver is set 
out both in the petition and reply. In the petition it is explicitly 
stated to be that plaintiff had the other insurance when he took 
out the policy in suit, and that defendant’s agent knew it. And 
this is repeated in the reply where it is alleged that defendant 
knew the amount of insurance on the property at the time it 
issued the policy in suit, and prior thereto, and at the time of the 
fire had full information thereof, and, with knowledge of all 
the facts, made no objection to the other insurance, but consented 
thereto and waived the giving of notice thereof by plaintiff and 
waived the indorsement thereof on the policy. It is shown, and 
is conceded, that at the time this policy was issued there was no 
other insurance, and the waiver now claimed is based on a dif- 
ferent state of facts, viz., on knowledge of policies taken out 
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several months after the issuance of the policy in suit. But no 
objection seems to have been made on this score at the trial, and 
we therefore pass it by, and will address ourselves to a con- 
sideration of the evidence said to establish the waiver. It was 
given by plaintiff and his son, and, though disputed by testimony 
in behalf of defendant, we must accept what it tends to prove as 
the facts in the case. Matters transpiring between defendant's 
agent and plaintiff and his son are what is relied upon to establish 
the waiver. This agent was the cashier of a local bank where 
plaintiff did business, and where he had a private box in which he 
kept his papers, including the policy in suit. Plaintiff testified 
that, when he took out the policy (in November, 1905), the agent 
said he ought to have more insurance and spoke of $10,000 being 
the proper amount; but he said what he was then taking was 
enough at that time. Then, in the latter part of April, 1906, 
more than five months afterwards, he met the agent on the street, 
and told him that he ‘‘was about ready to take out other insurance 
now and I would send my boy there (to the bank) to get the 
policy.” He further testified that the agent asked to issue the 
other insurance himself, but he declined, saying that he wished 
to patronize others also, and that the agent said: “All right, if 
that is your choice.” And that he afterwards sent his boy to the 
bank to get the present policy in order to copy description, terms, 
etc., in the policies he stated he intended to take. He stated that 
this conversation was in the latter part of April, and the first 
additional insurance was dated the Ist of May, but how many 
days between the conversation and the date of the policy he could 
not say. The son, however, testified that afterwards his father 
told him to go to the bank to get:the policy from his box, and that 
he afterwards met the agent on the street and told him his father 
wanted to get the policies, that he was going to take out enough 
additional insurance to make it in the neighborhood of $10,000 
on the buildings and machinery, and wanted to have the terms 
alike. The agent said, “All right, I will get them for you.” He 
then said he went to the bank the next day and got the policies, 
and the next day after that the policy of May Ist was issued. 
But the other additional policies were taken out at different times, 
one ten days and another three weeks after that, the last one 
five days before the fire. This testimony shows that defendant’s 
agent was informed beforehand that other insurance would be 
taken out; but it further shows that he was not notified that it 
had been taken out. In other words, it shows that he was in- 
formed of an intention and expectation to do a thing in the 
future, but was not informed that such intention or expectation 
had been afterwards carried out or accomplished. Does such 
knowledge constitute a waiver of the provision of the policy 
requiring “any other contract of insurance’ to be indorsed on 
the policy? 

The question was pointedly decided in the negative in Gray vs. 
Insurance Co., 155 N. Y. 180, 49 N. E. 675. In that case it was 
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held that, where an insurance company issues a policy with 
knowledge of existing facts which would render it void in its 
inception if its provisions were insisted upon, it will be pre- 
sumed that it waived such provision, “as a contrary inference 
would impute to it a fraudulent intent to deliver and receive 
pay for an invalid instrument.” Thus if it had been shown, as 
pleaded by plaintiff, that there was other insurance at the time 
this policy was taken and defendant’s agent knew of it, and 
yet collected the premium and delivered the policy without in- 
dorsing it on the policy, it would be presumed he waived that 
requirement; otherwise he would commit a fraud. But it was 
further held that where there is no other insurance, and the 
insured subsequently informs the agent of an intention to procure 
more, it is not notice that he has procured it. That case cites 
another which holds that “notice of an intended act at a specified 
date in the future does not ripen into knowledge of an existing 
fact, even when the period specified has passed.” McNierney vs. 
Insurance Co., 48 Hun (N. Y.) 239, 246. In Havens vs. Insur- 
ance Co., 111 Ind. go, 12 N. E. 137, 60 Am. Rep. 689, the court, 
in the course of the opinion, said: “The position of the ap- 
pellant comes to this: After the policy was executed, an agree- 
ment was made that other insurance might be taken, and that a 
written stipulation to that effect would be inserted in the policy. 
Other valid insurance was taken, without any notice to the com- 
pany, or request to insert the stipulation agreed upon, and now 
it is said the company is estopped to insist upon the condition 
printed in the policy. This position is not sustainable. As has 
been seen, insurance companies are estopped to insist upon the 
enforcement of conditions when they have knowledge of existing 
facts which are inconsistent with the conditions imposed. Knowl- 
edge of the facts raisesa presumption that the company waived that 
condition, and, upon principles of honesty and fair dealing, the 
law holds it estopped to say to the contrary when such knowledge 
is shown.” A companion case to this, involving insurance on 
adjoining property, burned in the same fire, was submitted on 
this point, in accordance with the view expressed by the New 
York Court of Appeals; that is, if the agent knew of other in- 
surance when it issued the policy, then it could not insist on the 
point as to no indorsement. But in this case a long stride in ad- 
vance of this was taken by an instruction which informed the 
jury that the provision was waived if the agent was informed 
at any time before the fire that plaintiff was going to take out 
more insurance. And as the only evidence of the agent’s knowl- 
edge consisted of plaintiff’s telling him what he was going to do, 
or intended to do, we can dispose of the whole case by discussing 
the sufficiency of such information as a base for a waiver. 


The question has uot been decided in this state. In Hutchinson 
Insurance, Co., 21 Mo. 97, 64. Am. Dec. 218, it was ruled 
that notice that other insurance had been taken did not waive 
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the provision for indorsement upon the policy. But that view was 
not followed in Horwitz vs. Insurance Co., 40 Mo. 557, 93 Am. 
Dec. 321, and it was expressly overruled in Hayward vs. Insur- 
ance Co., 52 Mo. 181, 195, 14 Am. Rep. 400. But each of those 
cases differed from this, in that in them the notice to the agent 
was that certain named additional insurance had been taken, 
while here the notice was merely of an intention and that so 
indefinite as not to name the amount of insurance or with whom 
it would be taken. In addition to these cases, we are cited by 
plaintiff to Nickell vs. Insurance Co., 144 Mo. 420, 46 S. W. 
435, Laundry Co. vs. Insurance Co., 151 Mo. 90, 52 S. W. 238, 
74 Am. St. Rep. 521, Thompson vs. Insurance Co., 169 Mo. 12, 
68 S. W. 889, and Polk vs. Insurance Co., 114 Mo. App. 514, 
go S. W. 397. The first two of these are on the subject of the 
authority of the insurer’s agents. That authority we have al- 
ready stated. The Thompson Case involved knowledge of ad- 
ditional insurance, but, like the Horwitz and Hayward Cases, 
the agent was notified of the existing fact before the fire and 
not only consented, but, after notice, himself issued a cyclone 
policy. The Polk Case, decided by this court, is the only one 
that bears upon a state of facts having any resemblance to those 
shown in the record before us. An examination of that case 
the evidence and reason upon which the opinion is based will 
show that it does not sustain plaintiff. The point was made in 
that case that the evidence only disclosed notice of an intention 
to take out other insurance, but we rejected that construction of 
the evidence, stating that “we cannot adopt the construction” 
put upon the evidence by the defendant. It is then shown that 
the agent was informed that the additional policy, stating the 
amount, was then being issued by another company, and it was 
actually delivered within “probably ten or fifteen minutes” after- 
wards. Johnson, J., in the course of the opinion, said: “We are 
not holding that the expression by the assured of an unexecuted 
intention to ignore a contract stipulation at some indefinite time 
imposes an obligation upon the insurer to dissent,” and puts the 
case on the ground that the agent actually knew of the policy 
when it was being prepared, and that the preparation of the 
policy, knowledge of the agent and delivery of the policy, were 
practically one act. 

Plaintiff, to sustain his position, cites us to these cases from 
other states: McCabe vs. Insurance Co., 14 Hun (N. Y.) 599; 
Hartford Ins. Co. vs. McLemore, 7 Tex. Civ. App. 317, 26 S. 
W. 928; Carpenter vs. Insurance Co., 61 Mich. 635, 28 N. W. 
749. The first of these was overruled in Gray vs. Insurance Co., 
supra, and the last is not a like case. The other does not aid 
plaintiff, since it shows that the company’s agent was not only 
informed of the future intention to take out additional policy, 
but knew that afterwards it became an accomplished fact, and 
he discussed the merits of the two companies with the assured. 
As reported in 26 S. W. 928, the syllabus is misleading. We are 
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thus left without citation to any ruling on the question in this 
state; and the only ruling outside this state is against plaintiff’s 
position. If we look to the respective obligations of the parties, 
we can come to a reasonable and just conclusion as to when 
these duties have been performed or have been waived. 

(4) It is fundamental that there cannot be a waiver of a thing 
without knowledge of the existence of that which is the subject 
of waiver. It would, then, seem clearly to follow, as the most 
simple result, that an agent cannot waive additional insurance 
until he knows of its existence. In this case the only act of 
defendant’s agent relied upon as a waiver is the act of acquies- 
cence when informed of an intention to take out additional in- 
surance which was not accomplished for two days, at least, after 
the information was given. Does acquiescence at such stage 
bind the insurer by waiver to what afterwards transpires in 
violation of the express terms of the contract? The waiver im- 
plies an act which the party knows is leading a person upon whom 
an obligation rests to perform some duty owing to that party to 
believe it will not be required. The obligation resting upon plain- 
tiff was to notify defendant’s agent that he had procured other 
insurance, and the amount thereof, and to see that it was indorsed 
on the policy. What did the agent do to prevent plaintiff from 
doing that? Admitting that plaintiff told him he intended to 
take out more insurance, is it not far more reasonable to sup- 
pose he would expect that, when it was taken out, plaintiff would 
comply with his contract and notify him of the fact and of the 
amount, and ask him to indorse it, especially in view of the fact 
that in stating his intention plaintiff’s son was indefinite, saying 
that he did not know the exact amount, when he was talking to 
the agent? His testimony was: “I didn’t know exactly the amount, 
but I told him in the neighborhood of $10,000 on the buildings 
and machinery and appliances.” He further said he was going 
to take out the insurance with the two Mr. Crosses, but, in fact, 
he afterwards took a part of it with another party, and he did 
not remember whether he told the defendant's agent of the latter 
party. 

Plaintiff’s position sums up thus: That, because an assured 
informs the insurer that he intends in the future to take out 
additional insurance and the insurer consents, the former may 
any time thereafter (for here some of it was taken more than 
three weeks afterwards) and from time to time take out more 
insurance, without informing the insurer of having done so, or 
asking that it be indorsed on his policy as stipulated therein. To 
say that such state of facts is a waiver would be nothing less 
than saying the agreement in the policy was in great part nuga- 
tory. That this is true may be at once seen on a suggestion like 
this: Suppose that an insurer in his own mind is willing that 
additional insurance may be taken, and the assured states to 
him that he intends to procure more, now, if the insurer is 
willing, he, of course, will consent, and in thus consenting he, 
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according to plaintiff’s view, nullifies the contract by waiver. 
So, therefore, in order to avoid a waiver, he must refuse to con- 
sent; the result being that additional insurance can never be 
had by indorsement except when the assured desires it to be 
indorsed. The reason upon which a waiver is based is that the 
party setting up the contract by words or conduct has induced 
the other party to believe he need not perform. But in this case 
there is no ground whatever upon which to rest a statement that 
defendant’s agent induced plaintiff to believe that he need not 
have the additional insurance indorsed on the policy, for the 
reason that the agent never knew such insurance had, in fact, 
been taken. So far as the record discloses, the agent never 
learned of other insurance until after the fire. 

(5) An intention to take out additional insurance did not 
violate the provision of the policy. There could not be a violation 
until the forbidden act was committed. If, then, the agent knows 
of such violation and yet makes no move to cancel the policy, but 
treats it as a subsisting contract, he waives the provision. 

We can see no ground upon which to justify the judgment, 
and it is therefore reversed. All concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The same issues here involved were decided in East Texas Fire 
Ins. Co. vs. Blum, 76 Tex. 653 and New Orleans etc. Ass’n vs. Griffin, 
66 Tex. 232. In the former it was held that an agent’s consent given 
long before additional insurance was procured was not sufficient and in 
the latter it was held that an agent’s expressed willingness to write such 
insurance upon being notified by the insured that he intended to secure 
it sufficient. It might seem that the company should be estopped on the 
ground that the insured had been misled by the acquiescence of the 
agent and that such acquiescence was simply the equivalent of the familiar 
endorsement of “other insurance permitted without notice.” But aside 
from the general rule that where written consent is required oral con- 
sent is not sufficient, the theory of the law is that the agent’s assent goes 
no farther than an agreement to make the needed endorsement upon the 
procurement of the insurance. Since such insurance until endorsed in- 
validates the policy, the endorsement in theory should be cotemporaneous 
with its procurement and it would appear that if without delay the in- 
sured after procuring the insurance with the agent’s consent should 
apply for the endorsement, the policy would not be invalidated in the 
interval. It was the neglect to notify or apply for the endorsement that 
was here fatal. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


S. M. SMITH INS. AGENCY 
US. 


HAMILTON FIRE INS. CO* 


FOREIGN INSURANCE — CONTRACTS — JURISDICTION OF 
COURT. 

Withdrawal by a foreign insurance company from doing business in this 
state will not deprive the courts of this state of jurisdiction of 
actions subsequently brought against it for liabilities incurred and 
accruing here before such withdrawal. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec Dig. § 26.) 


CONTRACT—PROPERTY IN ANOTHER STATE. 


A policy of fire insurance of a foreign insurance company, which pro- 
vides that it shall not be valid until countersigned by an agent located 
in this state, although the property covered by the policy be located 
in another state, and which provides for no particular place of pay- 
ment of the loss, becomes a contract in this state and of the county 
where so countersigned, giving the circuit court of that county 
jurisdiction of the subject matter of the contract. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 
125.) 

PROOFS OF LOSS—WAIVER. 

Although a policy of fire insurance requires that proof of loss shall be 
furnished within sixty days after the fire occurs, unless the time be 
extended by the company, but there is no provision therein forfeiting 
the policy for failure to comply with this requirement, the effect of 
such provision is to postpone right of action until such proof be 
furnished, but not to wholly destroy all right of recovery thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 
539.) 


Appeal from Circuit Court, Mercer County. 

Appeal by the S. M. Smith Insurance Agency against the 
Hamilton Fire Insurance Company. Decree for plaintiff, and 
defendant appeals. Affirmed. 


J. R. Henry, for Appellant. 
SANDERS & Crockett, for Appellee. 
MILLER, J. 

The decree appealed from adjudged plaintiff to be the equi- 
table assignee or owner of a demand of six hundred and sixty- 
eight dollars and seventy-five cents, due from the defendant 
company to J. H. Maness, for loss by fire of his saw mill, 
covered by a policy of insurance of said company; and that 
plaintiff recover from defendant seven hundred and forty-eight 


* Decision rendered, April 11, 1911. Rehearing denied, May 17, 1911. 
71 S. E Rep. 194. Syllabus by the Court. 
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dollars and thirty-nine cents, principal and interest accrued to 
the date of said decree, with interest thereon from that date until 
paid, and costs. 

Jurisdiction in equity is predicated on the theory that after 
said loss, and liabilty to Maness, plantiff, at his solicitation and 
request, but without the knowledge or assent of defendant, paid 
Maness on account of said loss seven hundred dollars, assuming, 
the loss being total, or practically so, that defendant was liable 
to Maness, for eight hundred dollars, the full amount of the 
policy; that though there was no assignment, or express agree- 
ment by Maness to assign to plaintiff seven hundred dollars of 
his claim against defendant, it was nevertheless the intention of 
both that plaintiff should be substituted and succeed to all the 
rights and benefits of Maness, as against the defendant company, 
to the extent of the sum so paid him; and that plaintiff should 
be decreed, as it was decreed, to be the equitable assignee and 
owner to that extent of his demand against defendant. 

The defendant company, before answering, as it did, under 
protest, without waiving its rights, appeared especially, to chal- 
lenge the jurisdiction of the court, either of the person of de- 
fendant, or of the subject-matter of the suit. First, it moved 
the court to quash the summons, and dismiss the suit from the 
docket, assigning as grounds therefor, that it had withdrawn 
from and had ceased to do business in the state of West Virginia, 
not before the policy was written, in 1906, or the loss occurred, 
in March, 1907, but on January 1, 1908, before suit brought, 
and could not, therefore, be sued on said policy in the courts of 
West Virginia; and that the acceptance of A. C. Scherr, Auditor, 
endorsed on said summons, as follows, “Service of the within 
process accepted for Hamilton Fire Insurance Company this 
13th day of January, 1908. A. C. Scherr, Auditor,” was of no 
effect, null and void. 

(1) The first question is, did the court below err in denying 
said motion? Withdrawal from the State before suit brought, 
a fact not appearing on the face of the summons, or in the 
acceptance of service thereof, if otherwise available, would cer- 
tainly not be good ground for quashing the summons. That 
would be matter of abatement, pleadable, if good, by proper plea 
filed at rules. Sections 15 and 16, chapter 125, Code 1906. Such 
a plea must not only be filed at rules, as required by said section 
16, but by section 39 of said chapter, it must be verified by 
affidavit. No such plea was filed. Defendant does set up the 
same matter in its answer, not verified, but the answer, if it had 
been verified, was not filed within the time required for a plea 
in abatement. 

(2) But it is said jurisdiction must affirmatively appear on the 
face of the summons and acceptance of service, and as neither 
the summons nor the acceptance of service shows defendant to 
have been a foreign corporation, or sued as such, or the auditor’s 
acceptance a valid exercise of authority conferred by statute or 
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by power of attorney, jurisdiction was not thereby made to 
affirmatively appear, and defendant was therefore never legally 
brought before the court. For this proposition counsel rely on 
Hunter vs. Spotswood, 1 Wash. (Va.) 145; Moore vs. Holt, 
55 W. Va. 507, 47 S. E. 252; Pennsylvania R. R. Co. vs. Rogers, 
52 W. Va. 450, 44 S. E. 300, 62 L. R. A. 178, and Railway Co. vs. 
Wright, 50 W. Va. 653, 41 S. E. 147. Neither of these cases sup- 
port the proposition stated. Railway Co. vs. Wright, and Railroad 
Co. vs. Rogers relate to the sufficiency of service on a corporation 
of process from justice’s court, as provided by section 38, chapter 
50, Code 1906, which required that the officer’s return should 
show on whom service was had, and that he was served in the 
county in which he resided. This was because the statute 
so required. The statute does not prescribe any form of 
service on foreign corporations, or of acceptance of ser- 
vice by the auditor on their behalf. Of course jurisdiction 
must always affirmatively appear by proper process and due 
and legal execution on or acceptance of service by or 
on behalf of defendant. But the statute, section 3805, Code 
1906, constituting the auditor attorney in fact for and on behalf 
of every foreign, and non-resident corporation, doing business 
in this state, and authorizing service of process on him, and 
empowering him to accept service of process, prescribes no 
particular form of service. The question presented then is, was 
the auditor’s acceptance of service in this case sufficient? We 
are of opinion that it was, and that jurisdiction thereby appeared. 
Having accepted service as auditor, and in the form shown, the 
court must regard it a declaration on its face, either that defend- 
ant was a foreign, or a non-resident corporation, and in either 
case, the auditor was authorized by law to accept service, binding 
defendant. The only way in which defendant could put this fact 
in issue was by plea in abatement, filed at rules, duly verified, as 
the statute requires. The reason is plain, for mere defect in the 
form of service or acceptance of service is correctible. Section 
15, chapter 125, Code 1906. We conclude, therefore, that there 
was sufficient process, and service thereof, appearing, to confer 
jurisdiction on the court. 

We need not inquire therefore, whether defendant waived its 
rights to object to the jurisdiction by subsequent appearances, 
and defenses to the suit. We must dispose of the case on the 
issues presented by the pleadings and proofs. 

(3) Several questions, some arising on the demurrer alone, 
others on both demurrer and answer, and the evidence, are 
presented. The first is had equity jurisdiction in the pre- 
mises? Whatever may be the rule in other jurisdictions, we think 
this question is foreclosed in this State by Neely vs. Jones, 16 
W. Va. 625, 37 Am. Rep. 794, and Crumlish vs. Improvement 
Co., 38 W. Va. 390, 18 S. E. 456, 23 L. R. A. 120, 45 Am. St. 
Rep. 872. Point three of the syllabus of the latter case, sub- 
stantially point four of the syllabus in the former case, and 
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particularly applicable here is: “A stranger who pays a debt 
without request by the debtor, when his payment is not ratified 
by the debtor, may bring a suit in equity praying relief in the 
alternative ; that is, that if the debtor do not ratify such payment, 
the debt may be enforced in his favor as its equitable assignee, 
or, if so ratified, that he be decreed repayment of the amount 
paid for the use of the debtor.” The allegations of the bill in this 
case, and the proofs taken, make out such a case of equitable 
jurisdiction. 

As the amount advanced or paid Maness was more than the 
amount of principal decreed, we see no force in the suggestion 
that the assignment must be complete. At law this is the general 
rule, but not in equity. 


(4) Another question is, did the court below have jurisdiction 
of the subject-matter? It is argued that because the property 
destroyed was located in Virginia, the cause of action arose there, 
and as defendant had withdrawn from and had caused to do 
business in this state at the time the suit was brought, the lower 
court was without jurisdiction of the subject matter thereof. 
Withdrawal from the state, while liability remained on account 
of business previously transacted, could not defeat action on a 
contract made before such withdrawal, nor render void service 
on or acceptance of process by the auditor. Section 16, chapter 
34, Code 1906. This section provides that, “As long as any 
liability of the company in this state remains unsatisfied, no rev- 
ocation of any such power of attorney shall be of any effect, 
until after a like power to some other person residing in this 
state has been filed by the said company in the office of the 
auditor. And when any such attorney dies or resigns, the com- 
pany shall immediately make a new appointment and file the 
evidence thereof as aforesaid, until all its liabilities in this state 
are discharged.” 

(5) But did the cause of action arise in Mercer County? 
giving the court jurisdiction on that ground? The policy of 
insurance provides, on its face, that it shall not be valid until 
countersigned by the duly authorized agent of the company at 
Bluefield, West Virginia. The policy was countersigned by S. 
M. Smith, Agent, at that place. This court has decided that if 
a policy so provides, and be so countersigned, it is a contract of 
the state where so countersigned. Galloway vs. Standard Fire 
Insurance Co., 45 W. Va. 237, 31 S. E. 969. This case also 
decides, citing authority, that if a policy does not say the loss 
shall be payable in any particular place it shall be payable at the 
place where issued. The policy involved here provides for no 
particular place of payment. It was payable therefore at Blue- 
field, where issued, and mailed to the assured. Clearly then the 
court below had jurisdiction of the subject matter. 


Another point made is, that the contract is invalid by the 
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laws of Virginia. This point is sufficiently answered by what 
has just been said on the question of want of jurisdiction. 

(6) Lastly, was right of action forfeited by the failure of the 
assured to furnish proofs of loss within the time provided by 
the policy? This was the only ground on which liability was 
denied by defendant, on receipt of the proofs of loss, mailed 
to it June 5, 1907. The policy does provide that the insured 
shall furnish the proofs of loss within sixty days after the fire, 
unless the time be extended by the company. But there is no 
provision forfeiting the policy for failure to comply with this 
requirement. This point is fully covered by the fifth point of the 
syllabus of Munson vs. German Insurance Company, 55 W. Va. 
423, 47 S. E. 160, as follows: “If a fire insurance policy provide 
that proof of loss shall be furnished within a given time, and that 
no action shall be brought upon it until such proof is furnished, 
and provide for its forfeiture for certain causes, but not for fail- 
ure to furnish such proof of loss, failure to furnish such proof 
of loss within the given time does not wholly destroy all right of 
recovery, but only delays right of action; but action upon it 
cannot be brought until such proof is furnished.” 

No other point deserving consideration being presented, and 
seeing no error therein, we affirm the judgment below. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


SLATER 
VS. 


WILLIAMSBURG CITY FIRE INS. CO.* 


POWER OF ADJUSTER—WAIVER OF PROOFS OF LOSS. 

An adjuster of an insurance company has no authority or power, as 
such, to waive proof of loss, required by the policy, as a condition 
precedent to a right of action, by denying liability on the part of 
the insurer upon other grounds, when the policy contains the clause, 
limiting the authority of agents, found in the standard insurance 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 
556.) 


Error from Circuit Court, Mingo County. 

Action by D. F. Slater against the Williamsburg City Fire 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Reversed, and judgment rendered for defendant. 


* Decision rendered, Oct. 18, 1910. On petition to rehear, May 19, 
1911. 71 S. E. Rep. 197. Syllabus by the Court. 
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Hott & Duncan, for Plaintiff in Error. 
Stokes & Bronson, for Defendant in Error. 


POFFENBARGER, J. 

In an action, upon a fire insurance policy, against the Williams- 
burg City Fire Insurance Company, D. F. Slater recovered a 
judgment for $1,000, in the circuit court of Mingo County. The 
defendant relied chiefly upon failure of the plaintiff to furnish 
a proof of loss. None was furnished within the time specified 
in the policy, nor at any time before the action was commenced. 
Denial of liability on other grounds, by an adjuster, is relied 
upon by the plaintiff as a waiver of fulfillment of this condition. 
There was a demurrer to the plaintiff’s evidence and a con- 
ditional verdict, on which the court rendered judgment, after 
overruling the demurrer. 

If the adjuster had no power or authority to waive this con- 
dition of the policy, and it was not waived, no right of action 
had accrued, for performance thereof was made a condition 
precedent to a right of action, by the terms of the policy. There 
is no evidence or claim of waiver by any other representative of 
the company, nor by the company otherwise than by the acts 
and conduct of the adjuster. Under the policy sued on, no agent 
could waive any of its promissory warranties. It is a standard 
policy, containing a clause limiting the authority of the officers 
and agents of the company, such as that found in the policy sued 
on in Morris vs. Duchess Ins. Co., 68 S. E. 22, in which it was 
held that an adjuster, without special authority so to do, cannot 
waive performance of this condition of the policy by denial of 
the company’s liability or otherwise. See, also, Cooley’s Briefs 
L. Ins. vol. 3, p. 2497. This conclusion renders it unnecessary 
to inquire whether the conduct of the adjuster would have con- 
stituted a waiver, if he had had authority to waive conditions. 

As no right of action on the policy has accrued, there is no 
occasion to consider the other defenses and controversies, dis- 
closed by the record. 

It results from these conclusions, that the judgment must be 
reversed, the demurrer to the evidence sustained, and judgment 
rendered for the defendant. 


On Petition to Rehear. 


The argument accompanying the petition to rehear discloses 
considerable authority against the conclusion here stated, based 
upon the theory of limitation of the nonwaiver clause to the life 
of the policy antedating the loss. They say this clause is inap- 
plicable after the loss occurs, since the policy has run its course 
and is no longer operative in the sense of protecting property, 
and it only remains to agree upon the amount of the loss and 
pay it. This is a plausible theory, but we find no warrant in the 
terms of the policy for its adoption. The nonwaiver clause is 
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broad, withholding from agents power to waive “any provision 
or condition” of the policy otherwise than in a prescribed manner. 
We see no room in this clause for any exception. 

We have re-examined the evidence as to the authority of the 
adjuster and find nothing to sustain the claim of general author- 
ity in him. Though he says he was sent to the scene of the fire 
to adjust the loss, and that no other person had had anything to 
do with the matter, or authority to have anything to do with it, 
these facts do not make out a general agency in him. The 
language means only that the adjustment had not been delegated 
to any other person. Adjustment does not include liability and 
payment. These questions need not be committed to agents in 
the field. Authority in an adjuster to deal with them must rest 
upon more than mere surmise, suspicion, or slight inference. 


-——-@+@ — —— 


SUPREME COURT OF MISSISSIPPI. 


PALATINE INS. CO., Lruitep, 
VS. 
NUNN. (No. 15,072.)* 


FIRE POLICIES—“TOTAL LOSS.” 


A building insured against fire is a “total loss” where, though only partly 
burned, it is rendered unfit for the purpose for which it was con- 
structed, and there is an ordinance or law prohibiting reconstruction. 


(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 
493.) 


(For other definitions, see Words and Phrases, vol. 8, pp. 7012-7017.) 


FIRE POLICIES—LIMITATION OF LIABILITY—VALIDITY. 


A fire policy provision that insurer shall not be liable, beyond actual 
value destroyed by fire, for loss caused by ordinance or law regu- 
lating construction or repair of buildings, is invalid under Code 1906, 
§ 2592, prohibiting an insurer from denying values fixed in the policy, 
etc. 


(For other cases, see Insurance, Dec. Dig. § 495.) 


Appeal from Circuit Court, Hinds County; W. A. Henry, 
Judge. 

“To be officially reported.” 

Action by Kate Nunn against the Palatine Insurance Com- 
pany, Limited. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Appellant instituted suit upon a policy of $2,500, insuring a 
two-story frame building from loss or damage by fire. The ap- 


* Decision rendered, May 22, 1911. 55 South. Rep. 44. 
L—Vol. XL.—92. 
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pellee claims in its plea that the damage is only $1,400, and is 
therefore not a total loss. To this plea a replication was filed, 
which set up that the house was within the fire limits of the 
city, and could not be repaired and rebuilt as a frame building, 
and was therefore useless, and the loss amounted to a total loss. 
A demurrer was filed to the replication, which was overruled; 
and, the insurance company declined to plead further, final judg- 
ment was rendered for the full amount sued for. 


GREEN & GREEN, for Appellant. 

Harris & Porter, for Appellee. 

WHITFIELD, C. 

(1) The policy of insurance in this case contains this clause: 
“This company shall not be liable, beyond the actual value de- 
stroyed by fire, for loss occasioned by ordinance or law regulating 
construction or repair of buildings.” The insurance was for 
$2,500. The property was worth about $3,500. The damage 
inflicted by fire was about $1,400. The building was a frame 
building, within the fire limits of the city of Jackson. The in- 
sured was prohibited from reconstructing the building by the 
ordinances of the city governing the repair and construction of 
buildings within the said fire limits. It is thoroughly well settled 
that in such case, where the loss by fire is partial, but the injury 
by fire has rendered the building unfit for use for the purpose for 
which it was constructed, and there are ordinances or there is 
a law prohibiting its reconstruction, the loss in such cases is a 
total loss. This is very clearly set forth in the case of Sandberg 
vs. St. Paul & D. R. R. Co., 80 Minn. 442, 83 N. W. 411. Indeed, 
we do not understand the learned counsel for appellant to deny 
this proposition. 

(2) The exact contention of the insurance company is that 
it and the appellee, by the clause above quoted, expressly con- 
tracted that the appellant should not be liable, beyond the actual 
value destroyed by fire, for loss occasioned by ordinance or law 
regulating construction or repair of buildings, and the appellant 
tendered the amount of $1,400, which was the loss inflicted 
directly by fire. The sole question before us on this the only 
material contention in the case is whether or not this clause in 
the contract of insurance was written out by virtue of the pro- 
visions of our valued policy law. Section 2592 of the Code of 
1906. The question is not one at all free from difficulty, and we 
have given it the most careful consideration. The authority 
chiefly relied on by the learned counsel for appellant is the case 
of Hewins vs. London Assurance Corporation, 184 Mass. 178, 
68 N. E. 62, and that case clearly holds that the defense here 
would be good, the contract stipulation referred to being valid, 
in a state where there is no valued policy law substantially like 
ours. We do not think the statute of Massachusetts, which is 
claimed to be like ours, is so substantially, and for that reason 
we do not regard this authority as controlling in this case. 
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We have found one case, New Orleans Real Estate Mortgage 
& Securities Company vs. Teutonia Insurance Company of New 
Orleans, to be found in 54 South. 466, which does squarely hold, 
on a valued policy law substantially like ours, though not iden- 
tical in its phraseology, that the very clause here relied on, to 
wit, for loss occasioned by ordinance or law regulating con- 
struction or repair of buildings, is written out of the policy by 
the valued policy law of Louisiana. While the court does say, 
in its original opinion, that it did not wish to be understood as 
holding that the exemption from the liability clause in question 
was not inconsistent with the valued policy law of Louisiana, 
and that it expressed no opinion on that point, we do not well 
see how the judgment in the case could have been what it was, 
without holding that it was so inconsistent; and, indeed, this is 
made clear in the judgment rendered by the court on rehearing, 
in which, at the foot of page 469, the court does meet the issue 
squarely, and expressly holds that the valued policy law did 
write the exemption clause out of the policy, and that the statute 
so writing it out was one affecting the public policy of the 
state. * 

After the maturest thought we can give the matter, we are 
constrained to follow this decision of the Supreme Cort of 
Louisiana, and hold that the clause of exemption from liability, 
relied on in the policy before us, was written out by our valued 
policy law referred to above. 

PER CuRIAM. 

The above opinion is adopted as the opinion of the court, and, 
for the reasons therein indicated, the judgment of the court 
below is affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The valued policy law of Mississippi provides that in case of in- 
surance of buildings the insurer shall not be permitted to deny that the 
property insured was worth at the time of issuing the policy the full 
amount insured thereon. In case of total loss the measure of damages 
shall be the amount of the insurance less the depreciation. The valued 
policy law of Louisiana similarly provides that in case of total loss ot 
immovable property the insurer shall pay the total amount for which the 
property is insured in the policy, provided the insurance is not in excess 
of the value of the property or in excess of three-fourths of the value 
in case of the three quarter clause. The object of these laws is to fix 
the value of the property at the sum specified in the policy in case of 
total loss, making such sum the amount payable as liquidation damages, 
thus oo all dispute as to the actual injury done by fire. The 
principle laid down in the case of Hewins vs. Ins. Co., supra was that 
in case of a policy limiting the liability to the actual value destroyed by 
fire and excluding any loss occasioned by building laws the increased 
cost of repairs occasioned by such loss cannot be taken into consideration. 
Hence in such case the loss is not total within the meaning of the statute 
if aside from building laws the repairs can be profitably made. It is 
not clear why this principle should not also apply to the present case. 
See also, McCready vs. Ins. Co., 61 App. Div. (N. Y.) 583. 
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SUPREME COURT OF MICHIGAN. 


BENHAM 
vs. 
FARMERS’ MUT. FIRE INS. CO.* 


FIRE POLICY—DIVISIBILITY. 

A fire policy insuring for a single premium farm buildings, household 
furniture therein, other personal property, such as farm implements, 
etc., anywhere on the premises, and insured’s live stock anywhere in 
certain counties, was divisible, and false statements in the application 
relative to chimneys on the buildings and the placing of an in- 
cumbrance on the real estate in violation of the contract did not 
avoid the policy as to personal property without the buildings. 

(For other cases, see Insurance, Cent. Dig. §$ 384-390; Dec. Dig. § 
179.) 

Hooker and McAlvay, JJ., dissenting. 


Error to Circuit Court, Grand Traverse County; Frank D. 
M. Davis, Judge. 

Action by George W. Benham against the Farmers’ Mutual 
Fire Insurance Company. There was a judgment, and defendant 
brings error. Reversed unless plaintiff remit a certain amount, 
in which event the judgment to be affirmed for the remainder. 


Argued before Ostrander, C. J., and Hooker, Moore, McAlvay, 
Brooke, Blair, and Stone, JJ. 


HausteaD & Hatsreap and Parm C. GiiBert, for Appellant. 
ParttHore & Hackney, for Appellee. 
Buair, J. 
This is an action upon an insurance policy insuring plaintiff 
“against loss or damage by fire or lightning on the following 
described property, situate on sec. 32, in the township of Spring- 
vale, county of Emmet and state of Michigan: 
On log dwelling No. 100 
On household furniture, bedding, wearing ap- 
parel and provisions therein 210 
On frame dwelling No. 2 60 
On frame barn and log barns No. 1, $500, No. : 
$100, 700 
On hay, grains, w vool and farm products, while i in 
said barns or on said premises 
On live stock, carriages, harnesses and farm 
tools, while in said barns or on said premises 
Pigpen 
On cow shed 


* Decision rendered, May 8, 1911. 131 N. W. Rep. 87. 
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“Live stock insured against loss or damage by fire or lightning 
anywhere in Charlevoix, Emmet and Cheboygan counties. 

“The said company agrees: That it shall be held responsible, 
to make good and satisfy the assured, his heirs, executors, ad- 
ministrators, or assigns, all loss or damage by fire and lightning, 
to the property hereby insured, as specified in articles 4 and 13 
of the charter of this company; provided, this insurance is equal 
to that amount. Provided also, this insurance shall not be liable 
for any loss or damage, occasioned by the violation of any of 
the requirements as expressed, either in the application for in- 
surance, the charter, by-laws, or rules and regulations of this 
company; and it is further mutually agreed, that in case the 
buildings hereby insured shall be used for other purposes than 
stated in the application for insurance, without the written con- 
sent of this company, whereby the risk is increased and rendered 
more hazardous, then this insurance shall not be liable for any 
loss or damage, that may occur in consequence of such use. 

“And it is hereby declared, and mutually agreed, between the 
assured, and this company, that this policy of insurance, is made 
and accepted, with special reference to the application for in- 
surance, and all the conditions therein stated; the charter and 
by-laws of this company, or as may be amended hereafter, or as 
amended, since the application for insurance was first taken, 
and all the conditions hereto, or thereto annexed, and appended, 
which form a part of this agreement, and are to be resorted to, 
in order to settle, and explain the rights and obligations of the 
assured, and of this company, in all cases not herein specifically 
provided for.” 

3y the terms of the application, such insurance was expressly 
made “subject to the charter, by-laws and policies on the property 
specially described in this application and schedule.” In the 
application, among other questions and answers, there appears 
the following: ‘OQ. Are your chimneys all secure? A. Yes.” 
Article 4 of defendant’s charter provides, among other things: 
“No dwelling shall be insured unless provided with suitable 
brick or tile chimneys. ” In by-law No. 8 the following appears: 

“This company may insure all farm buildings without special 
reference to the distance of each to the other, provided, all build- 
ings in which fire is used shall be provided with good and safe 
tile and brick chimney,” etc. The policy of insurance contains 
the following clause: “And it is hereby declared and mutually 
agreed between the assured and this company that this policy of 
insurance is made and accepted with special reference to the 
application for insurance, and all conditions therein stated,” ete. 
The by-laws also provide: “All applicants for insurance shall 
state the amount of incumbrance on the premises whereon the 
property to be insured is situated. * * * Should additional 
incumbrance be placed on said premises without the written con- 
sent of the secretary, such policy shall be void, and the company 
will not be liable for any loss under them,” etc. Plaintiff testified : 
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“Q. What kind of chimneys were actually on the buildings that 
were burned? A. They were mossback chimneys. Q. A stovepipe 
running up through the hole? A. Yes, sir; protected by iron.” 
Plaintiff also admitted that he placed $1,500 incumbrance on the 
real estate, “on the premises where the property insured was 
located,” without the knowledge of the company. The total in- 
surance was $3,100. The premium was all paid as one sum, not 
divided as to real estate and personal, nor in any other way. 
Plaintiff's declaration was upon the common counts, and specially 
upon the policy of insurance, and treats the policy as an entirety, 
claims damages $3,100, being in full of the face of the policy. 
Plaintiff filed a bill of particulars, stating that he sued ‘to recover 
the value of all property described in the several counts of decla- 
ration,” etc. Defendant’s plea gave special notice of the want 
of chimneys on the dwellings and of the placing of incumbrance 
on the premises, contrary to the by-laws, application, and charter. 
In the trial court defendant contended that there could be no 
recovery; that the policy was void. The court allowed plaintiff 
to recover for personal property, including that in the log dwelling 
No. 1, but held the policy void as to real estate by reason of the 
incumbrance placed on the premises by plaintiff. In other words, 
the policy was held to be divisible, void in part, and valid as to 
other property. The burning of the property insured was caused 
by the spreading of forest fires to plaintiff’s premises. 

Defendant has brought the record to this court for review 
upon writ of error, challenging our attention to the following 
questions: “(a) What is the effect upon this insurance of the 
misstatements contained in the application as to chimneys and 
incumbrance? (b) Was the entire policy rendered void by the 
assured placing incumbrance upon the premises unknown to 
defendant company ?” 

Since the court held the policy void as to the real property, 
we need only consider whether the contract was divisible. Was 
the contract divisible? We are of the opinion that it was. The 
author of Briefs on the Law of Insurance, at the close of his 
examination of the subject, states his conclusion as follows: 
“Though in some jurisdictions the fact that the consideration 
for the policy is entire has led the courts to declare the contract 
entire, an examination of the cases justifies the statement that 
the rule established by the weight of authority is that, if the 
policy covers separate classes of items of property, separately 

valued and insured for separate amounts, the contract is divisible, 
and a breach of warranty or condition which affects only one of 
the classes or items covered will not avoid the insurance on the 
other classes or items. The fact that the policy contains a dec- 
laration that the entire policy shall be void on a breach of con- 
dition does not change the rule. Reason and justice require, 
however that the rule should be modified when the various 
classes of property are so situated in respect to each other that 
the risk is substantially the same on all, and in such case a breach 
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of condition or warranty which increases the risk on one class or 
item of the property insured should forfeit the whole insurance.” 
2 Cooley’s Briefs on the Law of Insurance, 1925. See also, 19 
Cyc. 674. Merrill vs. Agricultural Ins. Co., 73 N. Y. 452, 29 
Am. Rep. 184, is very similar on its facts to the case before us, 
and supports the ruling of the circuit judge. The case of A‘tna 
Ins. Co. vs. Resh, 44 Mich. 55, 6 N. W. 114, 38 Am. Rep. 228, 
does not conflict with our conclusion. The facts of that case 
bring it within the modification proposed by Mr. Cooley. 

In the present case it was not contemplated that the property 
should remain within the buildings insured except as to the house- 
hold furniture, etc., in log dwelling No. 1. The other personal 
property was insured anywhere on the premises and the live 
stock “anywhere in Charlevoix, Emmet, and Cheboygan counties.” 
It was error, however to authorize the inclusion of the personal 
property in log dwelling No. 1 in the verdict, and for this error 
the judgment must be reversed, unless the plaintiff shall remit 
the amount thereof within 30 days, in which event the judgment 
will be affirmed for the remainder. 

Ostrander, C. J., and Moore, Brooke, and Stone, JJ., con- 
curred with Blair, J. 


Hooker, J. 
I am of the opinion that the plaintiff's breach of warranty is 
fatal to his case. Comp. Laws, § 5180, does not relieve him, if 
it can be said to be applicable to a breach of warranty in any case 


(See Shelden vs. Insurance Company, 124 Mich. 303, 82 N. W. 
1068), for the reason that the fire occurred during the continu- 
ance of the defective condition. This statute has been held not to 
relieve an insured person where the breach of condition extended 
to the time of the fire in Boyer vs. Ins. Co., 124 Mich. 461, 83 
N. W. 124, 83 Am. St. Rep. 338; Todd Co. vs. Insurance Co., 
137 Mich. 188, 100 N. W. 442; King vs. Concordia Co., 140 Mich. 
206, 103 N. W. 616. The fact that the misrepresentation was 
innocent does not relieve the plaintiff from the consequences of 
the misrepresentation. The defendant could not have insured 
the dwelling under its articles and by-laws had the truth been 
stated, and the falsity of the representation avoided the policy 
under section 19, under which it was sufficient if the answer was 
false, whether it was fraudulent or not. It is said that we may 
hold this policy void as to the building, and not void as to the 
personal property. If that were so, in my opinion the doctrine 
should not be carried so far as to apply it to the contents of a 
building whose condition is such as to make the policy void. It is 
incredible that the parties could have intended or supposed that 
the policy would be void as to the building and not as to its con- 
tents. 

But, as some of the personal property was not in dwelling No. 
I, either when the fire occurred or when the policy was written, 
we must examine the case further. We held in Shelden vs. In- 
surance Company, 124 Mich. 303, 82 N. W. 1068, that the statute 
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(sections 5150, 5182, 5187) had no application to a breach of 
warranty, which was involved in this case. See, also, McGannon 
vs. Fire Insurance Company, 127 Mich. 650, 87 N. W. 61, 54 L. 
R. A. 739, 89 Am St. Rep. 501, for discussion of warranty. I 
consider this point conclusive unless the doctrine of divisibility 
is applicable to the case. There is another reason why they have 
no application. Were we to say that only a condition was vio- 
lated, inasmuch as the breach continued up to and including the 
time of the fire, the case does not come within the statute. Niles 
vs. Insurance Co., 119 Mich. 252, 77 N. W. 933; Cronin vs. Fire 
Ass'n, 123 Mich. 277, 82 N. W. 45; Shelden vs. Insurance Co., 
124 Mich. 303, 82 N. W. 1068; Boyer vs. Insurance Co., 124 
Mich. 455, 83 N. W. 124, 83 Am. St. Rep. 338; McGannon vs. 
Insurance Co., 127 Mich. 637, 87 N. W. 61, 54 L. R. A. 739, 89 
Am. St. Rep. 501; Todd Co. vs. Insurance Co., 137 Mich. 188, 
194, 100 N. W. 442 King vs. Concordia, 140 Mich. 266, 103 N. W. 
616; Brunswick vs. Concordia, 150 Mich. 315, 113 N. W. 1113. 
Since the foregoing, my Brother Blair and I have been able to 
agree so far as, dwelling house No. 1 and its contents are con- 
cerned, but, in view of his conclusions regarding other property 
destroyed and the application of the doctrine of divisibility of the 
insurance contract to this case, I feel constrained to discuss that 
question, both for its effect on this cause and, in my opinion, its 
introduction of a new rule in this state. I am aware that it is 
no new thing for courts to apply different rules of construction 
to insurance contracts than are applied to other contracts. So far 
as such have become the established law of this state, we should 
certainly follow them, otherwise we should be sufficiently deliber- 
ate to be sure that such decisions are well grounded. The exact 
facts in this case are that this plaintiff procured insurance upon 
two frame dwellings, one frame barn, one or more logbarns, one 
cow shed, and one pigpen, household furniture, in dwelling No. 
1, hay and other products, live stock, carriages, etc., in the barns 
or on the premises, each in separate amounts. Plaintiff claimed 
the right to recover the entire amount of the policy. In his ap- 
plication he answered “Yes” to the question, “Are your chimneys 
secure?” By the terms of the application, the insurance was to 
issue “subject to the charter, by-laws and policies on the property 
specially described in this application and schedule.” In by-laws 
8 the following appears: “This company may insure all farm 
buildings without special reference to the distance of each to the 
other, provided, all buildings in which fire is used shall be pro- 
vided with good and safe tile and brick chimney,” etc. The policy 
states: “And it is hereby declared and mutually agreed between 
the assured and this company, that this policy of insurance is made 
and accepted with special reference to the application for insur- 
ance, and all conditions therein stated,” etc. The by-laws also 
provide: “All applicants for insurance shall state the amount of 
incumbrance on the premises whereon the property to be insured 
is situated. * * * Should additional incumbrance be placed on 
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said premises without the written consent of the secretary, such 
policy shall be void, and the company will not be liable for any 
loss under them,” etc. There were no brick or tile chimneys 
at the time the policy was procured, nor have there been such at 
any time since—merely stovepipes through the roof. 

It is conceded that an additional incumbrance of $1,500 has 
been placed on the real estate since and was in force at the time 
of the fire without the necessary consent. The learned circuit 
judge held the incumbrance to be a fatal obstacle to recovery for 
damage to the real estate, but permitted recovery for destruction 
of the personal property wherever situate. We agree that no 
recovery can be had for injury to the real property or personal 
property burned in the farm dwelling. We do not agree upon the 
subject of the other personal property. I assume that the breach 
of warranty as to the chimneys is the ground upon which we agree 
as to the personal property destroyed in dwelling 1, for, if the 
contract is divisible upon the ground that the incumbrance is 
upon the realty merely, this household property would be pro- 
tected because not covered by the incumbrance. I also think 
myself warranted in understanding that the claim to the applica- 
tion of the doctrine of divisibility of the contract as regards the 
personal property is based on the idea that only that portion in 
dwelling 1 would be affected by this warranty as to chimneys. 
It has been truly said that there is a want of harmony in the cases 
upon the question of divisibility of the contract. 

We are not without some light on this question from our own 
cases. See A‘tna Company vs. Resh, 40 Mich. 241; Id., 44 Mich. 
55, 6 N. W. 114, 38 Am. Rep. 228. This doctrine seems to rest 
upon, and to be limited in its application to, cases where it is 
reasonably certain that the parties intended that the contract 
should be divisible, and while Mr. Justice Marston, apparently out 
of abundant caution, in view of the want of harmony, which he 
mentioned, said “there may be cases where the contract would be 
divisible,” he also said that the case should be clear and free from 
all reasonable doubt to warrant a court in carving out separate and 
distinct contracts from one common whole.” Again, as Mr. 
Roger Cooley says in his Briefs on the Law of Insurance, 1898, 
“it is, of course, conceded that the rule— i. e., of divisibility’— 
may be rendered inapplicable by special provisions of the policy 
—citing Smith vs. Agricultural Ins. Co., 118 N. Y. 518, 23 N. E. 
883, where a policy declared that it should be void if the property 
insured or any part thereof be incumbered, and it was held that 
the doctrine of divisibility would not apply. 

Our case is similar. The provision here is that: “Should ad- 
ditional incumbrance be placed on said premises without the 
written consent of the secretary, such policy shall be void.” How 
can it be said that this meant that only a part of the policy should 
be void without doing violence to the explicit agreement of the 
parties to the contrary. Again, by-law 19 provides: “False 
Statements. Sec. 19. Any applicant who shall falsely or fraud- 
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ulently answer any of the questions contained in the application, 
or who shall make any false or fraudulent representations 
regarding his losses in -case of fire, shall thereby forfeit 
all his rights under his policy.” Is there a_ legitimate 
distinction between a provision that a policy should be void “‘if 
the property insured or any part thereof be incumbered,” and a 
provision that “any applicant who shall falsely or fraudulently 
answer any of the questions contained in the application or who 
shall make any false or fraudulent representations regarding his 
losses in case of fraud, shall thereby forfeit all his rights under 
his policy?" Mr. Cooley’s conclusions do not seem to be in accord 
with those of some others as to the better rule. Thus 19 Cyc. 
682, states the following: “A warranty must be literally com- 
plied with, and an unimportant breach will avoid the policy. The 
falsity of a statement or representation which is directly or im- 
pliedly affirmed in the policy itself or by reference to some pre- 
liminary or collateral statement renders the policy void from the 
beginning, or, if the statement is promissory, from the time of the 
breach.” A discussion of this question of divisibility in which a 
cloud of cases are cited and discussed is to be found in Southern 
Fire Insurance Company vs. Knight, 111 Ga. 622, 36 S. E. 821, 
52 L. R. A. 70, 78 Am. St. Rep. 216, from which we quote: “The 
policy sued on in the present case insured both the stock of goods 
and the building in which it was contained. The premium due 
upon the policy was a gross sum. The question arises, therefore, 
whether the breach of a warranty relating solely to the goods, 
and which precluded a recovery for their loss, would also bar a 
recovery for the loss of the building. The stipulation prescrib- 
ing that the insured must take an inventory of his stock provides 
that, in case of failure so to do, ‘this policy shall be null and void.’ 
What was the intention of the parties with respect to the question 
just above stated? If this intention is to be derived from the 
language used—and it must be— it would seem to be clear that 
the contract was entire and indivisible, and that the breach of a 
condition which would work a forfeiture would avoid the entire 
policy, and not simply a portion thereof. The parties contracted 
that ‘the policy’ should be void in case of failure to comply with 
the iron-safe clause. The policy embraces insurance upon both 
the building and its contents, and the premium is payable in a 
gross sum. ‘If the consideration to be paid is single and entire, 
the contract must be held to be entire, although the subject of the 
contract may consist of several distinct and wholly independent 
items.’ 2 Parsons, Contr. *519. It was competent for the parties 
to make two separate and distinct contracts—one covering the 
goods, and the other the building—but they did not see proper to 
do this. They combined the two, and made the consideration 
moving towards the insurer a gross sum. They further provided 
that the contract—not a part of it—should be void under certain 
conditions. It may perhaps seem to be unreasonable that simply 
for a failure to take an inventory of the stock of goods the plain- 
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tiffs should be precluded from recovering the value of the build- 
ing. But this does not affect the question. The question is, What 
have they agreed upon? If there was any room to doubt as to the 
intention of the parties, that construction which is most reason- 
able and most consonant with justice would be applied. But there 
is none. The parties have deliberately chosen to enter into an 
agreement whereby the policy shall be forfeited if the insured 
fails to do certain things, and he has failed to comply with his 
agreement. In such a case there is but one thing for the courts 
to do, and that is to enforce the agreement as made. The question 
as to whether a policy of insurance such as is involved in the 
present case constitutes a separable or an entire contract is no 
new question. It has been the subject of numerous decisions by 
the courts in this country, and they are in hopeless and irrecon- 
cilable conflict. The weight of authority is to the effect that the 
contract is entire and that the breach of a warranty which relates 
solely to one class of property will avoid the entire policy if the 
contract so provides. Text-writers of great learning and ability 
have after reviewing the decisions on both sides of this question 
reached the conclusion that the contract is indivisible. We quote 
the following from 1 Wood, Fire Ins. p. 384: ‘It is difficult to 
understand how it can be held that these contracts are several, 
when a gross premium is paid for the entire insurance. The court 
cannot say as a matter of law, neither can the fact be shown, that 
the insurer would have been satisfied to take the risk separately 
at the same premium. By consenting to pay a gross premium 
for the insurance the assured has signified his willingness to let 
the policy stand as an entire contract, subject in all its parts to 
the conditions imposed by the insurer; and there is neither reason 
nor equity in permitting the assured, after he has violated one of 
the conditions of the policy as to a part of the risk, to turn around 
and say that this condition only affected that portion of the risk 
to which the breach related.’ Mr. Ostrander, after an elaborate 
review of the decisions, reaches the conclusion that those which 
hold the contract to be entire announce the sounder and better 
rule. Ostrander, Fire Ins. § 23 et seq. See, also, 2 Joyce, 
Ins. § 1931; 1 May, Ins. § 277. In support of the views 
herein announced, we find the courts of last resort of Maine, 
Wisconsin, Maryland, Minnesota, Virginia, New Hampshire, 
Massachusetts, Vermont, Pennsylvania, New Jersey, Michigan, 
Indiana, Arkansas, lowa, Alabama, and Connecticut. It would 
not be profitable here to do more than cite the decisions of 
these courts. Reduced to their last analyses, they simply hold 
that the premium being for a gross sum evidences an intention 
on the part of the parties that the contract should be treated as 
entire, and that the intention of the parties, when ascertained, 
must be enforced. See Richardson vs. Maine Ins. Co., 46 Me. 
394, 74 Am. Dec. 459; Barnes vs Union Mut. F. Ins. Co., 51 Me. 
110, 81 Am. Dec. 562; Hinman vs. Hartford F. Ins. Co., 36 Wis. 
159 (Syl. point 7) ; Burr vs. German Ins. Co., 84 Wis. 26, 54 N. 
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W. 22 [36 Am. St. Rep. 905]; Associated Firemen’s Ins. Co. vs. 
Assum, 5 Md. 165; Bowman vs. Franklin F. Ins. Co., 40 Md. 
620; Plath vs. Minnesota Farmers’ Mut. F. Ins. Ass’n, 23 Minn. 
479, 23 Am. Rep. 697; Moore vs. Virginia F. & M. Ins. Co., 28 
Grat. (Va.) 508, 26 Am. Rep. 373; Baldwin vs. Hartford Ins. 
Co., 60 N. H. 422, 49 Am. Rep. 324; Friesmuth vs. Agawam Mut. 
F. Ins. Co., 10 Cush. (Mass.) 587; Lee vs. Howard F. Ins. Co., 
3 Gray (Mass.) 583; Kimball vs. Howard F. Ins. Co., 8 Gray 
( Mass.) 33; McGowan vs. People’s Mut. F. Ins. Co., 54 Vt. 211, 
41 Am. Rep. 843; Gottsman vs. Pennsylvania Ins. Co., 56 Pa. 
210, 94 Am. Dec. 55; Fire Ass’n of Philadelphia vs. Williamson, 
26 Pa. 196; Martin vs. Insurance Co. of N. A., 57 N. J. Law, 
623, 31 Atl. 213; A&tna Ins. Co. vs. Resh, 44 Mich. 55, 6 N. W. 
114, 38 Am. Rep. 228; McQueeny vs. Phoenix Ins. Co., 52 Ark. 
257, 12S. W. 4908 [5 L. R. A. 744, 20 Am. St. Rep. 179] ; Garver 
vs. Hawkeye Ins. Co., 60 Iowa, 202, 28 N. W. 555; Western 
Assur. Co. vs. Stoddard, 88 Ala. 606, 7 South. 379 (Syl. point 
5); Essex Sav. Bank vs. Meriden F. Ins. Co., 57 Conn. 335, 17 
Atl. 930, 18 Atl. 324, 4. L. R. A. 759. It is true that none of the 
cases above cited dealt with a breach of the iron-safe clause, 
but in many of them the condition in the policy which was vio- 
lated had no more connection with the property for which a re- 
covery was sought than does the iron-safe clause to the building 
insured by the policy herein involved. In principle the cases are 
exactly in point. Opposed to this view are decisions of the 
courts of last resort of Nebraska, Colorado, Kansas, and Mis- 
souri. See State Ins. Co. vs. Schreck, 27 Neb. 527, 43 N. W. 
340, 6 L. R. A. 524 (20 Am. St. Rep. 696); German Ins. Co. 
vs. Fairbank, 32 Neb. 750, 49 N. W. 711; Firemen’s Fund Ins. ° 
Co. vs. Barker, 6 Colo. App. 535, 41 Pac. 513; German Ins. Co. 
vs. York, 48 Kan. 488, 29 Pac. 586 (30 Am St. Rep. 313); 
Kansas Farmers’ F. Ins. Co. vs. Saindon, 53 Kan. 623, 36 Pac. 
983 Loehner vs. Home Mut. Ins. Co., 17 Mo. 247; Trabue vs. 
Dwelling House Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. R. A. 
719 (42 Am. St. Rep. 523). The courts of New York and 
Indiana seem to have been at different times on both sides of the 
question now under consideration. Smith vs. Empire Ins. Co., 
25 Barb. (N. Y.) 497; Kiernan vs. Agricultural Ins. Co., 81 
Hun (N. Y.) 373, 30 N. Y. Supp. 892; Merrill vs. Agricultural 
Ins. Co., 73 N. Y. 452, 29 Am. St. Rep. 184; Pratt vs. Dwelling 
House Mut. F. Ins. Co., 130 N. Y. 206, 29 N. E. 117; Havens vs. 
Home Ins. Co., 111 Ind. go, 12 N. E. 137 (60 Am. Rep. 689) ; 
Phenix Ins. Co. vs. Pickel, 119 Ind. 155, 21 N. E. 546 (12 Am. 
St. Rep. 393).” Our own case above cited is exactly in point. 
Mr. Justice Cobb concludes a learned and convincing opinion as 
follows: “Our conclusion is that where an insurance policy 
is issued in consideration of a gross premium, and provides that 
the policy shall be void in the event of a breach of a certain con- 
dition therein named, and this condition is broken, no recovery 
can be had on the policy, though separate classes of property 
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are therein insured, and though the stipulation violated relates 
solely to a matter which could have connection with but one of 
these classes.” And after all, when a policy provides that a 
breach of warranty shall render the policy void, what necessity 
or justification can there be for splitting hairs to make it a 
different contract than its unmistakable and unequivocal lan- 
guage clearly imports, thereby making a new contract for the 
parties, and especially can this be said in a case where as in this, 
the parties have expressly said in writing that the entire policy 
shall be void. Will we apply the general rule of construction that 
a contract should be so construed as to give effect to all its lan- 
guage if it can be consistently done? And, if not, why not? 
What reason can be given for eliminating that word “all” from the 
contract? Indeed, the only reason for putting it in would seem 
to be to make assurance doubly sure, for ordinarily a provision 
that a written contract should be void would be construed to 
mean the entire contract. That is the natural and popular 
meaning which our statute (Comp. Laws, § 50) says shall be the 
rule of construction as to statutes. Why not as to contracts? 
It would be difficult to suggest language that could safely be 
relied on to express such intent if that used here does not. 

For the reasons above given, I am of the opinion that the 
judgment should be reversed with costs of both courts and with- 
out a new trial it being apparent that the plaintiff cannot recover 
a verdict on this policy. 

McAlvay, J., concurred with Hooker, J. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


While the weight of authority supports the proposition that where 
specific subjects of insurance are included in a single contract under 
specific rates the contract is separate, the effect of making the premium 
a single aggregate sum is a question on which as here shown irrecon- 
cilable differences exist. The theory in the former case is that the policy 
is in effect a mere aggregate of separate contracts combined for con- 
venience in a single instrument. But in the latter such separation cannot 
well be presumed. It goes no farther than a limitation of liability on 
the various items, in the absence of which the policy would be liable 
to its whole amount for a loss on any. Apart from this the insurance is 
upon the entire aggregate as a single subject for a single premium. 
It does not follow that the company would undertake to cover any portion 
by itself or if so that the rate would be the same. Hence the limitation 
imposed on the forfeiture provision as pointed out in the dissenting 
opinion places a construction on the provision which does apparent vio- 
lence to the plain meaning of the language. 
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SUPREME COURT OF LOUISIANA. 


MONGEAU 
VS. 


LIVERPOOL & LONDON & GLOBE INS. CO. or Liverpoot, ENc. 
(No. 18,317.)* 


POLICY—CONSTRUCTION—BURDEN OF PROOF. 

The onus probandi lies with an insurance company, seeking to escape 
the obligation of a policy, whose terms were written by it; and, 
under the Tule that the conflicting testimony of witnesses of equal 
veracity will be disregarded, the defendant has failed to sustain this 
burden. 

(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 
646.) 

INCREASE OF HAZARD—INSPECTION. 

While the rule is well established that the increase of the hazard by 
means within the control of the insured may cancel the policy, still 
an insurance agent, making an inspection of premises and seeing 
conditions that might increase the hazards, must instruct the insured 
in regard to these things. 

(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. 
$ 389.) 

INSPECTOR—OPINION AS TO HAZARD. 

A prospective insurer, inquiring of an insurance inspector if the doing of 
a certain thing is hazardous, has a right to rely upon the answer of 
the inspector. 


(lor other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. 
§ 389.) 


Appeal from Civil District Court, Parish of Orleans; W. B. 
Sommerville, Judge. 

Action by O. R. Mongeau against the Liverpool & London & 
Globe Insurance Company of Liverpool, England. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Haut, Monror & LEMANN, for Appellant. 
Foster, MILLING, Bran & SAAL, for Appellee. 


: BrEAvx, C. J. 
Plaintiff held a policy of $2,000 in defendant’s company, 
covering his dwelling house, building and additions, consisting 
of a shingle-roof frame building, insured at $1,350; also his 
household and kitchen furniture, listed separately, at $200, and 
a soda fountain, not in use, stored on the place, for $200, and 
$150 on a barn, and $100 on the contents of the barn. 


* Decision rendered, April 10, 1911. 55 South. Rep. 6. Syllabus by 
the Court. 
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Nearly all of the property insured was destroyed by fire on 
one of the nights of April, 1909. 

In January preceding, a local insurance agent called on plain- 
tiff to insure his property, situated in Bogalousa. 

This local agent was a member of the firm of M. B. Clark & 
Co., insurance agents. 

He procured plaintiff's application for insurance, and after- 
ward repaired to his residence to determine the amount for which 
he would insure the property and to inspect the premises. 

While there, he found that there was a barn at a distance 
from the residence of about 50 feet. ‘There was also a small 
house, of about 12 by 15, in front of and very near the house of 
plaintiff. 

While he was on his round of inspection in company with 
plaintiff, this agent saw a negro man at work cleaning clothes 
in a small room at the far end of the barn. He inquired of the 
plaintiff in regard to the occupation of this workman. He said 
as a witness that plaintiff said to him that the workman was 
pressing a few suits of clothes. 

This plaintiff did not admit, but positively denied. 

That is, he said that he did not, in his statement to defendant’s 
agent, say that the negro was pressing a few suits of clothes; 
that he said he was pressing clothing. 

The agent testified that he asked the plaintiff if the negro 
workman was using gasoline, and that, as the plaintiff did not 
happen to know, he turned to this negro boy and asked him if 
he was using gasoline. ‘The answer was “No;” that he only used 
soap, water, and an ammonia preparation, which preparation was 
in a jug near by. 

The agent satisfied himself that it was not gasoline, and that 
it was as the negro stated. 

The agent testified that the plaintiff asked him if it made any 
difference, as he (the agent) states, his (plaintiff) having a 
few suits of clothes cleaned and pressed in the barn. The plain- 
tiff swears that there was nothing said about a “few suits,” and 
swears, further, that he inquired of the agent if it made any 
difference, for, if it did, he (plaintiff) could easily make a change. 

The agent states that he replied that he did not see that there 
was any danger in this pressing business, as it was a few suits 
cleaned in the barn; that it was as if plaintiff’s wife washed and 
ironed clothes in the house, provided, always, gasoline was not 
used. 


This agent testified that, in walking toward the front of the 
house, he saw the unoccupied room, and warned plaintiff not to 
use it except for members of his family or visitors to dwell in, 
for otherwise it would affect his policy. 


This is also denied by plaintiff under oath, who says not only 
that this agent did not make any such statement to him, but that 
he informed the agent that in a few days the pressing club would 
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carry on its business in this room, and that the agent offered not 
the least objection; on the contrary, as he understood, gave it 
his approval. He further said under oath that the agent had 
passed there often after the pressing club had been installed in 
this little room. 

While in some respects the plaintiff and the agent agree, in 
other respects they differ entirely in their testimony. 

Plaintiff testified that the agent’s examination of the premises 
was thorough; that this agent was informed that he had rented 
the barn before mentioned; also the small room, which was to be 
occupied by the pressing club in a few days. 

That, after the agent had made a thorough examination, he 
assured plaintiff that the risk was entirely safe, and that the 
policy of insurance would be issued to him; and this policy was 
issued to plaintiff without any additional instruction of any kind. 

The agent is quoted by plaintiff and the workmen, Owen, as 
saying :— 

“It doesn’t make any more difference than an old washer- 
woman washing and ironing in your kitchen.” 

The witness virtually owns that this was substantially correct, 
but he expressed approval in more appropriate words. 

These witnesses, plaintiff and defendant’s agent, we have said, 
contradicted themselves. 

If we were to accept the statement of plaintiff, there would not 
be occasion for study in order to decide. If we accept that of 
defendant’s agent, he would be entirely right. 

We have concluded to accept neither, in those respects that one 
contradicts the other. 

It must be borne in mind that the defendant is seeking to have 
its own policy, with many conditions written by itself, canceled 
because of the alleged failure of plaintiff to follow all of its 
many terms. 

(1) Lhe onus of proof is with the defendant, asking to be 
relieved from the payment of one of its policies. 

Under the rules of evidence, this onus is not sustained. 

So far as we know, the two witnesses, plaintiff and defendants’ 
agent, are about of equal veracity and standing. 

We, of course, are only governed by the record in this respect. 

Eliminating, under the well-established rule, the conflicting 
evidence, there does not remain sufficient evidence to justify us 
in setting aside the policy and relieving the defendant from the 
liability assumed toward plaintiff. 

There remains evidence of other witnesses who were present. 
They testified that the agent saw the pressing club; that he 
passed the room (after the insurance had been effected) in which 
this pressing club was carrying on its occupation; that no objec- 
tion was made by him; on the contrary, he gave consent to the 
work; that this pressing and clothes cleaning club was carried 
on in the open. Any one who passed could see it. 
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Even if he did not pass the room, as testified to, it remains 
as a fact that he had seen the workman and examined his work. 

The case was heard in the district court by Judge Sommerville, 
until recently judge of that court. He saw, heard, and observed 
the witnesses, weighed their testimony, and arrived at the con- 
clusion that its weight was not with defendant, and rendered 
judgment for plaintiff. 

We have not found that there was error in this conclusion. 

(2) This being our decision as to the facts, we take up ques- 
tions of law. There is a principle involved to which our attention 
had been called by the argument. It is that, if the hazard be in- 
creased by any means within the control and knowledge of the 
insured, he may lose the benefit of his policy. 

This is entirely correct. We have not a word to say in opposi- 
tion. It is the trend of all well-considered decisions. But, as 
we appreciate the facts, the case is not within the terms of the 
law. It does not appear that plaintiff had knowledge of the in- 
creased hazard. On the contrary, we find, after a careful exam- 
ination, that he was lulled into a feeling of security by as- 
surances received that the business was not extrahazardous. 

The position is taken that he read the policy. 

Conceding for a moment that he read it intelligently (of which 
we have our doubts), it was for the agent still to let nim know 
whether the pressing club was extrahazardous or not. 

This he failed to do. There was no mention of a pressing club 
as a hazardous risk in the policy, nor the least intimation to 
that effect. 

It was incumbent upon the agent to point out, at the time of 
examination, all which was hazardous, to go over the premises, 
and inspect them and afterward issue the policy. It does not 
appear that plaintiff concealed anything. In our opinion, the com- 
pany is bound. 

(3) The average layman must, to a certain extent, rely upon 
the inspection of the agent and when he asks the agent, as piain- 
tiff did on this occasion, if everything is satisfactory, and the re- 
sponse is that it is, taking it for granted that both were equally, 
in good faith, it must be held that the policy is valid and binding. 

Even according to defendant’s theory, and taking all of its 
agent’s testimony as relates to the press club as true, he should 
have disapproved of the work of pressing, and should not have 
given it his approval in any way. 

For reasons stated, it is ordered, adjudged, and decreed that 
the judgment appealed from is affirmed. 

Sommerville, J., takes no part herein. 


L——Vol. XL.—93. 
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SUPREME COURT OF LOUISIANA. 


MICHEL, SEcRETARY OF STATE 
US. 
SOUTHERN INS. CO. (TYLER CANNING & PICKLING CO., 


INTERVENER). No. 18,559.* 


In RE WHITNEY CENTRAL TRUST & SAVINGS BANK. 


FIRE INSURANCE—INSOLVENCY OF COMPANY. 

Under the provisions of Act No. 105 of 1898, relative to the organization 
of insurance companies in the state of Louisiana, any corporation 
whose capital stock is impaired to the extent of 25 per cent or whose 
assets are insufficient to justify its continuance in business is “deemed 
insolvent,” and may be proceeded against by the Secretary of State 
“as an insolvent corporation.” 


(For other cases, see Insurance, Cent. Dig. § 50; Dec. Dig. § 42.) 


FIRE INSURANCE—INSOLVENCY OF COMPANY—EFFECT OF 
DECREE. 

Under the same statute, upon application of the Secretary of State, the 
judge is authorized, upon notice and hearing, to issue a decree 
perpetually enjoining the corporation “from further proceeding with 
Its business,” and appointing a receiver to take possession of all the 
assets of the corporation and to settle its affairs. Such a decree 
works an immediate dissolution of the corporation, and destroys its 
capacity to earn further premiums or to incur further losses, and 
fixes the rights of all parties as of date of the decree. 


(For other cases, see Insurance, Cent. Dig. § 57; Dec. Dig. § 49.) 


FIRE INSURANCE—CANCELLATION OF POLICY—INSOLVENCY 
OF COMPANY. 

Where a fire loss happened on the day after the date of such a decree, 
the policyholder is not entitled to recover the amount of the loss, 
but is a creditor of the corporation only to the extent of the un- 
earned portion of the premium paid by him. 


(For other cases, see Insurance, Cent. Dig. §§ 51-53; Dec. Dig. § 43.) 


WEIGHT OF AUTHORITY. 


This proposition is supported by the great weight of authority in other 
jurisdictions. 


Action by John T. Michel, Secretary of State, against the 
Southern Insurance Company. An exception to the petition of 
intervention of the Tyler Canning & Pickling Company was 
sustained, and intervener appealed to the Court of Appeal, 
where the judgment was reversed and the cause remanded, and 
the Whitney Central Trust & Savings Bank, receiver for the 
insurance company, applies for certiorari or writ of review to 


* Decision rendered, March 13, 1911. Rehearing denied, May 8, 1911. 
54 South. Rep. 1010. Syllabus by the Court. 
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the Court of Appeal. Judgment of the Court of Appeal re- 
versed, and judgment of the district court affirmed. 


Foster, MILLInG, Brran & SAAL and J. C. HENRIQUES, for 
Applicant. 

HALL, MonroE & LEMANN, WoopviLLE & WOODVILLE, FARRAR, 
ard F. Goldsborough, of counsel), for Intervener. 


LAND, J. 

On January 21, 1909, a receiver was appointed to the Southern 
Insurance Company, and that corporation, its officers and em- 
ployees, were enjoined from further proceeding with the con- 
duct of the business of fire insurance, pursuant to the provisions 
of section 14 of Act No. 105 of 1898, p. 140. 

In December, 1909, the Tyler Canning & Pickling Company, 
a policyholder, filed an intervention in the receivership proceed- 
ing, alleging a loss by fire on January 22, 1909, within 24 hours 
after the appointment of the receiver, and that by an adjustment 
of said loss the amount thereof was ascertained to be $490.45, 
for which the intervener prayed judgment against the receiver. 
The petition alleged that the said company had no knowledge or 
notice of the appointment of a receiver until some days after the 
destruction of the property by fire. 

The receiver excepted to the petition on the ground that the 
allegations thereof disclosed no cause of action. This exception 
was sustained in the district court, and intervener thereupon 
appealed to the Court of Appeal. In that court there was judg- 
ment in favor of the intervener reversing the judgment below, 
and remanding the case for trial on the merits. 

The case is now before the Supreme Court on a writ of review. 


(1) The sole question presented is whether the injunction 
against the company from further proceeding with its business 
and the appointment of a receiver to settle its affairs operated a 
cancellation of all of its outstanding policies at the date of the 
decree. 

The Court of Appeal held that the Southern Insurance Com- 
pany had forfeited its charter for insolvency, but that such for- 
feiture did not have the effect of canceling its outstanding 
policies. 

The question is res nova in our jurisprudence, and there is 
some conflict of authority on the question in other jurisdictions. 

Act No. 105 of 1898, p. 132, is a general law applicable to all 
insurance companies doing business in this state. Section 8 con- 
fers on the Secretary of State the authority to proceed against 
any insurance company as an insolvent corporation, when its 
capital stock is impaired to the extent of 25 per cent thereof, or 
when the assets are insufficient to justify its continuance in 
business, if such impairment or deficiency shall not be made good 
within the time specified in his requisition. Section 14 makes it 
the duty of the Secretary of State in case of the failure of the 
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board of directors to comply with such demand to apply to the 
court for an injunction “restraining the company, in whole or in 
part, from further proceeding with its business.” 

(2, 3) The same section empowers the court in its discretion, 
upon notice and hearing, to dissolve, modify, or perpetuate the 
injunction, and to appoint a receiver to take possession of the 
property and effects of the corporation, and to settle its affairs 
subject to such rules and orders as the court may, from time to 
time, prescribe. 

On January 19, 1909, the board of directors, constituting a 
majority of the stockholders of the company, by resolution, ac- 
knowledged the insolvent condition of the corporation, and di- 
rected its agents to cease all business. On the next day the 
Secretary of State filed a petition praying for an injunction and 
the appointment of a receiver. On January 21, 1909, the com- 
pany answered, admitting the fact of insolvency, and on the same 
day a judgment was rendered and signed enjoining the corpora- 
tion, its officers and agents, “in whole and in part, from further 
proceeding with its business,” and appointing a receiver to take 
possession of its assets and to settle its affairs. 

It is to be noted that sections 8 and 14 of the act of 1898 applies 
to all corporations, and makes no distinction between mutual 
and stock companies. It is evident that the same statute provides 
a mode for proceeding against insolvent insurance companies 
and for settling their affairs. The judgment in question was 
an adjudication in bankruptcy, and operated in dissolution of 
the corporation. 10 Cyc. 1297. 


(4) In People vs. Commercial Life Ins. Co., 154 N. Y. 95, 
47 N. E. 968, where the assured died five days after the date of 
the decree of dissolution for insolvency, the court held that the 
claims of the beneficiaries must be fixed and determined on and 
as of date, when the proceedings for the dissolution of the cor- 
poration were initiated and without regard to the death of the 
assured. The court adopted the reasoning in Dean & Son’s 
Appeal, 98 Pa. 101, and cited Burdon vs. Moss Safety Fund 
Ass’n, 147 Mass. 360, 17 N. E. 874, 1 L. R. A. 146; Fogg vs. 
Supreme Lodge of United Order of Golden Lion, 159 Mass. 9, 
33 N. E. 692; Commonwealth vs. Am. Life Ins. Co., 162 Pa. 
586, 29 Atl. 660, 42 Am. St. Rep. 844; Ingersoll vs. Missouri 
Valley Life Ins. Co. (C. C.) 37 Fed. 530; N. Y. Life Ins. Co. 
vs. Statham, 93 U. S. 24, 23 L. Ed. 789. 

In the same case the court said :— 

“We are aware that the earlier cases in this court are not 
in complete accord with the views herein expressed (see People 
vs. Security Life Ins. & Annuity Co., 78 N. Y. 114, 34 Am. 
Rep. 522, Atty Gen. vs. Guardian Mutual Life Ins. Co., 82 N. Y. 
336, and Atty. Gen. vs. Continental Life Ins. Co., 88 N. Y. 77); 
but, upon a careful review of the question, we have reached the 
conclusion that the later authorities should be followed.” 
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In the case of Dean & Sons, supra, the property insured was 
destroyed by fire after the date of the decree dissolving the com- 
pany for insolvency, and the policyholder claimed a dividend 
on the entire amount of the loss. The court of common pleas 
held that by virtue of the decree of dissolution the franchise 
of the company was annulled, and the company’s capacity to carry 
out contracts was destroyed, and the insured had only an equi- 
table claim to be repaid out of the assets a ratable portion of un- 
earned premium. On appeal the decree was affirmed by the 
Supreme Court of Pennsylvania, which after stating that, in case 
of a voluntary assignment for the benefit of creditors, it was 
settled law that the rights of the parties are fixed as of the date 
of the assignment, continued as follows :— 


“We see no reason why the same principle shall not be applied 
in the case of an insolvent corporation which has been dissolved 
by the decree of the court. The corporation is dead for every 
purpose. But one duty remains, and that is to distribute its assets 
among its creditors. Even this the corporation is powerless to 
do, and the act of assembly devolves that duty upon a receiver 
to be appointed by the court. Who are the creditors entitled to 
participate in the distribution? Clearly those who were such at 
the time of the dissolution of the corporation. At that time the 
appellants were creditors to the extent of the premium they 
had paid. Beyond this, they had no claim upon their policy 
for no loss had occurred. A possibility of loss in the future would 
not be a claim upon the assets, and, if it were, it would be 
common to all policyholders. The distribution of the assets 
was an immediate duty on the part of the receiver. Its delay is 
due merely to the fact that time is necessary to realize them. 
* oe 

And in the case of Commonwealth vs. Massachusetts Insurance 
Company, 119 Mass. 51, it was said by the court :— 

“The proceedings under the statute are in the nature of pro- 
ceedings in insolvency, the object of which is to close up the 
affairs of the corporation as speedily as possible. The object 
would be defeated if the fund in the hands of the receiver is 
liable for future losses, for the fund could not be distributed 
until the longest policy had expired by lapse of time. 

“While this was said of a mutual company, the reasoning ap- 
plies equally to the case in hand. The object of this proceeding 
is a prompt distribution of the assets. The principle contended 
for by the appellants would, if successful, make this impossible 
or at least intolerably inconvenient. If the rights of creditors 
are not fixed as of the date of the dissolution, when do they be- 
come fixed? If we take the distribution as the period, then the 
appellants would obtain an advantage over other policyholders 
who might sustain a loss the day after. The former would be 
paid, while the latter would get nothing. Such a rule could not 
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be enforced without producing injustice, and we would be driven 
to delay distribution until all the policies had expired.” 

It is set forth in the statement of the case that the receiver 
sent notice to all policyholders that the company had been dis- 
solved, and notified them to send in their policies for the pur- 
pose of canceling and calculating the amount of the return 
premium that may be. This fact, however, had no bearing on 
the decision of the cause. If the policy was canceled as of date 
of the decree of dissolution, no subsequent notice from the re- 
ceiver could reinstate it. 

The doctrine of Dean & Son, supra, has been followed in a 
number of cases, among others in Todd vs. German American 
Ins. Co., 2 Ga. App. 789, 59 S. E. 94, decided by the Georgia 
Court of Appeals in 1907. In that case the court said :— 

“The Traders’ Insurance Company became bankrupt, and there- 
from followed the legal result that the two $2,000 policies which 
Turpin had written for him in that company were ipso facto 
canceled. See 4 Joyce, Ins. 3591; Boston R. Co. vs. Mercantile 
Trust Co., 82 Md. 535, 34 Atl. 778, 38 L. R. A. 97; Doane vs. 
Millville Ins. Co., 43 N. J. Eq. 522, 11 Atl. 7309.” 

Mr. Roger W. Cooley has formulated the same doctrine as 
follows :— 

“It is well settled that an adjudication of insolvency, or the 
appointment of a receiver for an insolvent company, operates as 
a cancellation of all outstanding policies.” 

See 3 Briefs on the Law of Insurance, p. 2810. 

The earlier decisions to the contrary are few in number, and 
of them the New York cases have been expressly overruled. 
See 154 N. Y. 95, 47 N. E. 968, supra. 

The proposition that a bankrupt insurance corporation may go 
on earning premiums and incurring losses does not commend 
itself to our judgment, either from a legal or practical standpoint, 
and in this jurisdiction is repelled by both the letter and spirit 
of Act 105 of 1898. Under that statute any company whose 
capital stock is impaired to the extent of 25 per cent or whose 
assets are insufficient to justify its continuance in business is 
“deemed insolvent,” and may be proceeded against by the Sec- 
retary of State as “an insolvent corporation.” 

Upon application by the Secretary of State to the proper 
court, the judge is authorized, upon notice and hearing, to issue 
a decree perpetually enjoining the corporation “from further 
proceeding with its business.” Such a decree necessarily brings 
the current business of the company to an immediate standstill, 
and destroys the corporation capacity to do or perform any act 
that would change the situation as it existed at the date of the 
decree. 

Act 105 of 1898 is read into all policies of insurance issued or 
operative in the state of Louisiana, and every policyholder is 
charged with notice that his policy may be canceled by operation 
of law in case of the insolvency of the insurance company. 
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It is therefore ordered that the judgment of the Court of 
Appeal be reversed, and that the judgment of the district court 
be affirmed, costs in both appellate courts to be paid by the inter- 
vener and opponent. 


UNITED STATES CIRCUIT COURT. 
N. D. Iowa, W. D. 


~EVIN 
VS. 


NORTHWESTERN NAT. INS. CO. or MILWAUKEE.* 
(No. 276.) 


aaa —DAMAGE TO BUILDING—INADEQUACY OF 
AWAR 


Mere inadequacy of the amount of an award for a fire loss under a 
policy, or a mistake of judgment on the part of the arbitrators in 
arriving at the sum to be allowed, is not sufficient to authorize a 
court to interfere with the award, unless the inadequacy is so great 
as to indicate corruption or partisan bias on the part of the 
arbitrators. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1434; Dec. Dig. § 
574.) 


ARBITRATORS—QUALIFICATIONS. 

Where an arbitrator selected by an insurance company to pass on an 
insurance loss had no interest in the result, was a contractor of 
large experience, well acquainted with the cost of buildings and 
building material, and had acted for the assured in some cases and 
for the insurer in others, and there was no evidence to impugn his 
honesty or integrity, or to show that he acted from improper motives 
in making the award, he was not disqualified because he had been 
selected at different times by different insurance companies, and in 
some instances by the defendant, to act as arbitrator for them in 
similar cases. 


(For other cases, see Insurance, Cent.. Dig. § 1426; Dec. Dig. § 570.) 


In Equity. Bill by Hyman Levin against the Northwestern 
National Insurance Company of Milwaukee to set aside an award 
of arbitrators. Dismissed. 


See, also, 146 Fed. 76. 


HENDERSON & Frrizourc, for Cdmplainant. 
GUERNSEY, PARKER & MILLER, for Defendant. 


* Decision rendered, March 15, 1911. 185 Fed. Rep. 981. 
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REED, D. J. 

This suit ‘is to cancel and set aside an award of arbitrators 
fixing the amount of damage to complainant’s building, insured 
by the defendant, upon the ground of the fraud of the defendant 
in procuring their appointment, the inadequacy of the award, 
and that the arbitrator selected by the defendant was not a 
disinterested person, but one employed by defendant and other 
insurance companies regularly for the purpose of acting as an 
arbitrator in cases like the present. In the brief of counsel for 
complainant it is said :— 


“The questions to be determined are: (1) Is the award so 
grossly inadequate as to warrant its being set aside? and (2) was 
the arbitrator selected by the defendant such a disinterested arbi- 
trator as required by the terms of the policy and the agreement of 
the parties?” 

There is no substantial evidence of any fraud or improper 
conduct upon the part of the defendant in procuring the ap- 
pointment of the arbitrators, or misconduct upon their part in 
making the award, and this question is dismissed without further 
consideration. 

The estimates of the amount of damage to complainant’s build- 
ing by the fire, as made by the witnesses called by him, varies; 
the lowest exceeding by several hundred dollars the amount of 
the award. But mere inadequacy in the amount, or mistake of 
judgment upon the part of the arbitrators in arriving at the same, 
is not sufficient to warrant the court in interfering therewith, 
unless it be so great as to indicate corruption or partisan bias on 
the part of the arbitrators. Burchell vs. Marsh, 17 How. 350, 
15 L. Ed. 96; Vincent vs. German Insurance Co., 120 lowa, 
272, 94 N. W. 458. 

In Burchell vs. Marsh, above, Justice Grier, speaking for the 
court, said :— 


“Arbitrators are judges chosen by the parties to decide the 
matters submitted to them, finally and without appeal. As a 
mode of settling disputes, it should receive every encouragement 
from courts of equity. If the award is within the submission, 
and contains the honest decision of the arbitrators, after a full 
and fair hearing of the parties, a court of equity will not set it 
aside for error, either in law or fact. A contrary course would 
be a substitution of the judgment of the chancellor in place of 
the judges chosen by the parties, and would make an award the 
commencement, not the end, of litigation. In order, says Lord 
Thurlow (Knox vs. Symmonds, 1 Ves. 369), ‘to induce the 
court to interfere, there must be something more than an error 
of judgment, such as corruption in the arbitrator, or gross mis- 
take, either apparent on the face of the award, or to be made 
out by the evidence; but, in case of mistake, it must be made out 
to the satisfaction of the arbitrator, and that, if it had not 
happened, he should have made a different award.’ Courts 
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should be careful to avoid a wrong use of the word ‘mistake,’ 
and, by making it synonymous with mere error of judgment, 
assume to themselves an arbitrary power over awards. The 
same result would follow if the court should treat the arbitrators 
as guilty of corrupt partiality, merely because their award is 
not such an one as the chancellor would have given. We are 
all too prone, perhaps, to impute either weakness of intellect or 
corrupt motives to those who differ with us in opinion.” 

The evidence falls far short of bringing this case within the 
rule so established. The only ground upon which it is claimed 
that the arbitrator selected by the defendant was not disinterested 
is that he has been selected at different times by different in- 
surance companies, and in some instances by this defendant, 
to act as arbitrator for the companies in cases similar to this. 
There is not the slightest evidence to impugn his honesty or 
integrity, or that he acted from improper motives in making this 
award, or that he had any interest in the result. He is a con- 
tractor of large experience, well acquainted with the cost of 
buildings and building material, and has acted for the assured 
in some cases as well as for the insurer in others. He resides 
in Omaha, Neb., and the complainant in Sioux City, Iowa, and 
the building damages was located in Sioux City. The Com- 
plainant arbitrator also resides in Sioux City, and is an ac- 
quaintance of the complainant. It was hardly to be expected 
that defendant would select a neighbor of the complainant ; and 
the fact that it selected one from a neighboring city, who had 
previously acted upon several occasions in a like or similar 
capacity for other insurance companies, or for the defendant 
and also for the assured in other cases, does not disqualify him. 
On the contrary, it speaks for his competency to act in such 
capacity. Michels vs. Insurance Co., 129 Mich. 417, 89 N. W. 
56; Robertson vs. Lion Insurance Co. (C. C.) 73 Fed. 928. 

The complainant has the burden of sustaining the allegations of 
his bill. In this he has wholly failed, and it must be dismissed, 
at his costs. It is ordered accordingly. 
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SUPREME COURT OF TENNESSEE. 


DIXIE FIRE INS. CO. et At. 
vs. 


AMERICAN CONFECTIONERY CO. et AL.* 


ACTION ON_ POLICIES — EQUITY — JURISDICTION — INADE- 
QUACY OF REMEDY AT LAW. 


Several insurance companies separately issued policies on a manufacturing 
plant. One policy was on machinery alone, six were on machinery 
and stock, one was on stock alone, and one on office furniture, with 
other property. Each policy provided for proportional liability only. 
A loss occurred, and the questions common to all policies were mis- 
representations in procuring the policies, the keeping by insured of 
explosives in violation of the policies, his failure to separate the 
damaged and undamaged property and to make an inventorv thereof, 
and his misconduct as to a sprinkler system. Held, that equity had 
jurisdiction of a suit for the adjustment of the liability of each 
insurer under each policy, thereby preventing a multiplicity of actions 
at law, none of which could give adequate relief, though the actions 
at law might be consolidated. 


(For other cases, see Insurance, Cent. Dig. § 1517; Dec. Dig. § 608.) 


AWARD UNDER FIRE POLICY—SETTING ASIDE—FRAUD. 


Equity has jurisdiction to set aside, on the ground of fraud, an award 
under a fire policy. 
(For other cases, see Insurance, Cent. Dig. § 1434; Dec. Dig. § 574.) 


Appeal from Chancery Court, Davidson County; John Allison, 
Chancellor. 

Suit by the Dixie Fire Insurance Company and others against 
the American Confectionery Company and others, in which two 
of the defendants filed a cross-bill. There was a judgment of 
the Court of Civil Appeals, reversing the decree of the chancellor 
dismissing both bills for want of jurisdiction, and defendant 
named files a petition for certiorari and supersedeas. Judg- 
ment of the Court of Civil Appeals affirmed. 


Stokes & StoKEs and R. L. BartTe.ts, for Complainant. 
H. S. Stokes and Jno. T. Liniyerr, for Defendants. 


NEIL, J. 
The original bill in this case was filed by the Dixie Fire In- 
surance Company, the North British & Mercantile Insurance 
Company, and the Stuyvesant Insurance Company against the 
American Confectionery Company, the Globe Underwriters’ 
Agency, and the International Fire Insurance Company. 
There was also a cross-bill filed by the two latter companies 


* Decision rendered, March, 30, 1911. 136 S. W. Rep. 915. 
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against the complainants and the American Confectionery Com- 
pany. 

There was a demurrer filed to the original bill, and upon the 
hearing in the court below the chancellor dismissed both bills 
for want of jurisdiction, and thereupon the complainants and the 
cross-complainants appealed to the Court of Civil Appeals. In 
that court the decree of the chancellor was reversed, and the cause 
remanded to the chancery court of Davidson County for further 
proceedings. A petition for certiorari and supersedeas was then 
filed in this court by the American Confectionery Company, the 
prayer of which petition was granted, and the cause was set 
down for argument, and was argued at the bar of this court. 


The original bill alleged: That on the 15th of September, 
1909, the Dixie Fire Insurance Company issued to the American 
Confectionery Company a policy of insurance for $5,000, under 
which it insured the defendant for the period of one year against 
loss by fire upon the machinery located in the manufacturing 
plant of the insured. That on August 11, 1909, the North British 
& Mercantile Insurance Company issued two policies of insurance 
to the same insured, one policy being for $7,720,.0f which amount 
$1,250 was upon the machinery in said plant and $6,470 was upon 
the stock, and the other policy being for $5,000, for which 
amount $1,000 was upon machinery and $4,000 was upon stock. 
That on August 20, 1909, the same insurance company last 
named issued another policy for $6,000, of which amount $1,250 
was upon machinery and $4,750 was upon stock. That the 
Stuyvesant Insurance Company, on January 28, 1910, issued to the 
same insured a policy of $10,000 upon the machinery, and on 
June 4, 1910, issued another policy for the sum of $6,000 upon the 
stock. That on February 21, 1910, the Globe Underwriters’ 
Agency issued a policy for $28,720, of which $18,720 was upon 
the building, $9,500 upon the machinery, and $500 upon office 
fixtures. That the International Fire Insurance Company, on 
March 7, 1910, issued a policy for $8,780 upon the stock of the 
said American Confectionery Company. 

That, excepting in the name of the insurer, the property in- 
sured, the amount insured, and the date of the policy, all of the 
contracts of insurance issued by the complainant and defendant 
companies were in every respect identical. 

That on the morning of July 4, 1910, a fire occurred in the 
manufacturing establishment of the American Confectionery 
Company, by which some of the property covered by the said 
insurance was destroyed, and some was damaged. That various 
representatives of the insurance companies appeared in Nashville 
soon after the fire, with a view to investigating it and ascertaining 
the amount of the loss. That prior to entering upon this work 
these representatives requested of the defendant American Con- 
fectionery Company the execution of an agreement under which 
they would be permitted to make such investigation without 
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waiving any of the legal rights or defenses that each company 
might have on the policy or policies issued by it, respectively. 
That in accordance with the request such an agreement in writing 
was entered into separately by each of the companies, all of 
said agreements being identical in form, different only in the 
signature of the company thereto. 

That an appraisal was Yemanded by the defendant Globe 
Underwriters’ Agency, for the purpose of ascertaining the injury 
done to the building, and the appraisers estimated the damage 
thereto at $3,617.43. That complainants are in no way interested 
in the amount of that award, except that, as subsequently shown 
in the bill, the amount should be increased, for the reason that 
the appraisers charged up certain sums for loss on the machinery 
that should have been charged up for loss on the building. 

That an appraisal was demanded regarding the loss on the 
engine, boiler, and machinery, and that in accordance therewith 
the appraisers fixed the damage thereof at $20,064. That ap- 
portioning said sums ratably among the various companies having 
policies of insurance on these items of property would make the 
amount due from the different companies, if said appraisal was 
correct, as follows :— 

Policy No. 171856, Dixie Fire Insurance Company... $3,571. 

* ‘““ 52596, Globe Underwriters’ Agency 6,785. 

. “598976, North British & Mercantile Insur- 

ance Company 892.89 
** 598985, North British & Mercantile Insur- 
ance Company 714,30 
598986, North British & Mercantile 
ance Company 892.89 
71102, North British & Mercantile 
ance Company 


4 
3 


It is further alleged: That this appraisal was incorrectly made. 
That various items of damage to the property were charged up to 
machinery, when these items should have been charged up to 
the building; that among the items so erroneously charged up 
to machinery was one amounting to about $400 for protecting and 
bracing the water tank on top of the building which furnished 
water for the sprinkling plant, which property was included in the 
insurance taken on the building, and not on the machinery. 

That the adjustment of the damage done to the stock could 
not be ascertained or appraised, and that the defendant American 
Confectionery Company prepared and filed with each of the 
companies papers purporting to be proofs of loss on account of 
the burning and damage to the stock. That it is claimed by the 
defendant American Confectionery Company in these proofs of 
loss that different sums are owing to it by the companies that 
issued policies upon the stock, and that the total amount of damage 
claimed on account of the destruction or injury to the stock is 


$27,258.09. 
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That by the terms of each of the insurance policies issued by 
the several companies it is expressly provided that no company 
shall be liable under its policy for a greater proportion of any 
loss on the described property, or for loss by the expense of 
removal from the premises endangered by fire, than the amount 
insured by such policy shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, covering such 
property. 

That the amount fixed as the loss on the machinery by the 
appraisers, as well as the amount in the proofs of loss as the 
damage sustained upon the stock are both erroneous, and that, 
if the companies are liable at all, they can be liable only for their 
proportionate amount of such loss, to wit, as the amount of 
each insurance bears to the total insurance. That to do justice 
between the companies, and to carry out the terms of their con- 
tracts, it is necessary that the amount of loss, if any, should be 
ascertained; also the amount of insurance, and the percentage 
that the amount of each policy bears to the total amount of insur- 
ance and to the total amount of loss to be ascertained and fixed. 
That if the insurers are liable at all, the loss should be apportioned 
between them in accordance with the terms and stipulations of 
their contracts. That by virtue of these contracts of insurance 
each insurer is interested in the liability of the other. That the 
only possible way in which all these matters could be justly and 
equitably determined would be in one suit. That the American 
Confectionery Company is threatening to institute, and will 
institute, separate suits against each of the complainants and the 
defendant insurers, claiming the amount alleged to be owing by 
them under the proofs of loss, and this would necessitate the 
institution of nine separate and distinct lawsuits. That it would 
be an impossibility to arrive at justice between the insurers 
through such a multiplicity of suits. That in one suit one set of 
values might be fixed, and in another another set of values, and 
in this way one insurance company might be called upon to pay 
its proportion in one case upon a certain ratio different from that 
fixed in another case, so that, instead of the insurers, if liable 
at all, paying in accordance with their covenants, they would 
pay in accordance with the divergent findings of separate 
juries and separate trials, and possibly in separate tribunals. 
That, if liability at all exists, this presents a case for making a 
common apportionment and determining the contribution that 
each of the insurers should bear to the common loss. That this 
can be apportioned only in a court of equity, where matters of 
account, apportionment, and contribution are cognizable, and that 
it could not be done in the nine separate suits threatened as afore- 
said. That all the insurance companies have’the same defense 
against the claims of the assured, arising from a common interest 
in the litigation, and that by one comprehensive suit in equity all 
the rights and interests of the insurers can be determined as 
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between them and the Confectionery Company. That the various 
insurance contracts are independent, and are not enforceable 
without reference to each other, and in that way it would be 
necessary to determine the equities to all of them before the 
liability of any one of them could be ascertained and determined. 
That for the purpose of preventing a multiplicity of suits, and 
to equitably and legally adjust the rights of the parties, the 
court of chancery has jurisdiction, and should enjoin the Con- 
fectionery Company from instituting the said nine separate 
suits. 


The bill thereupon proceeds to charge several grounds under 
which it is alleged the companies are not liable. We need not 
state these matters with particularity, since the demurrer goes 
to the jurisdiction of the court, rather than to the validity of the 
defenses urged against the policies. We shall, however, state these 
matters briefly. 

It is alleged that each policy contained the following clause: 
“This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof.” 
Under this two distinct and important specifications are made. 

It is further alleged that each policy contains this clause: 
“This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if (any 
usage or custom or trade or manufacture to the contrary not- 
withstanding) there be kept, used, or allowed on the above- 
described premises, benzine, benzole, dynamite, ether, fireworks, 
gasoline, Greek fire, gunpowder exceeding twenty-five pounds in 
quantity, naphta, nitro-glycerine, or other explosives.” There is 
a specification under this to the effect that the fire was caused by 
an explosion, or a series of explosions, when there was no fire in 
the building at all, and had not been for two or three days. 

It is also alleged that each policy contains the following clause : 
“If fire occur, the insured shall give immediate notice of any loss 
thereby in writing to this company, and protect the property from 
further damage, forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, make a 
complete inventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon.” The specification 
under this is that the Confectionery Company did not separate 
the damaged and undamaged personal property; that it did not 
put the personal property in the best possible order; that it did 
not make a complete inventory of it, stating the quantity and 
cost of each article, and the amount claimed; but that the 
Confectionery Company, before the representatives of the insur- 
ance companies arrived, which was not more than three or four 
days after the fire, sold or caused to be hauled away the damaged 
personal property; that no effort was made to separate it, or to 
put it in good condition, or to make an inventory thereof. 
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It is further alleged: That there is in each policy the following 
provision: “It is understood and agreed that this policy is issued, 
and the rate of premium charged therein is fixed and determined, 
on condition that the assured shall use due diligence to maintain 
in complete working order’ at all times during the full term of 
this insurance the automatic sprinkler system now in use, and 
that no change shall bé made in such system without the consent 
in writing of this company.” That by virtue of this clause de- 
fendant the Confectionery Company was enabled to obtain insur- 
ance at a rate two-thirds less than it could have obtained it other- 
wise ; but that the said Confectionery Company violated this pro- 
vision of the policy by allowing sprinkler system to become wholly 
ineffective, although from time to time it was warned that the 
said system was out of order, and that by reason of such 
defective condition of the sprinkler system the insurance com- 
panies were greatly injured, in that they did not have the benefit 
of this protection against fire. It is alleged that the clause in 
the policies upon this subject was employ ed by both parties 
with a full understanding “that it was a statement and assumption 
of condition and undertaking on the part of the insured, relating 
to the risk and affecting its character and extent,” and that this 
statement was both a warranty and a condition of the contract; 
that the companies did not know that there was a breach of this 
condition until after the fire occured; that there was an associ- 
ation separate and apart from the insurance companies, whose 
business it was to make an inspection of different sprinkler 
systems installed in buildings over the country, and that such an 
inspection was made, on the 21st day of February, 1910, of the 
sprinkler system owned by the defendant Confectionery Com- 
pany, and its defective condition shown, as above stated, and 
notification issued to the Confectionery Company, and again only 
a few months before the fire occurred, to the same effect. 


The prayer of the bill was for an injunction against the bring- 
ing of the nine separate suits, to the end that all the suits might 
be tried in one in the chancery court. 

The cross-bill filed by the Globe Underwriters’ Agency and the 
International Fire Insurance Company briefly recites the sub- 
stance of the original bill, partly in the form of a recapitulation, 
and partly in the form of an original statement covering the same 
matters. 


The only real difference between the two bills is to be found 
in the charges in the cross-bill in respect of the appraisement. 
It goes in to too much particularity upon this subject, and makes 
some additional charges. 


It is alleged: That the agreement for submission to the ap- 
praisers was drawn up, signed, and executed by all the insurers 
interested in the machinery and by the insured, under and by 
virtue of which one William Fay, of St. Louis, Mo., was appointed 
by the insured as the appraiser, and one Frederick W. Hardwick, 
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of Louisville, Ky., was appointed by the insurers as their ap- 
praiser, and the appraisers appointed J. R. Andrews, of Nash- 
ville, Tenn., as umpire. That the agreement for submission was 
in strict accord with the several contracts of insurance relating 
to appraisal; that is to say, it provided that the two appraisers 
should appraise and estimate the sound value of the loss and 
damage, that the appraisement was to be made for the sole 
purpose of fixing the amount of sound vdfue and damage, that it 
should not waive and invalidate any of the rights of either 
party under their several contracts of insurance, and that in 
making the appraisal the appraisers should estimate the actual 
cash cost of replacing or repairing the damaged or destroyed 
property, allowing proper deduction for depreciation. That the 
appraisers proceeded to act, and on the 26th day of July, 1910, 
made an award, estimating the loss and damage at $20,064. That 
this award was signed by William Fay. the appraiser for the 
the insured, and J. R. Andrews, the umpire. 

That the award on the machinery was improperly arrived at. 
That it was unfair and unjust to the insurers, and should be 
set aside, for the following reasons, to wit: The policies of 
insurance provided that the appraisers together should estimate 
and appraise the loss, and failing to agree, should submit their 
differences to the umpire. That the appraisers did not together 
appraise or undertake to appraise the loss and damage to the 
property, but each acted independently of the other, and made 
no attempt whatever to agree upon any differences which existed 
between them. That each appraiser took a copy of the inventory 
furnished by the insured, and each appraiser separately noted 
on his respective inventory his estimate of the sound value and 
damage to the property. That there was no discussion between 
the appraisers with reference to their respective estimates, and 
no attempt on their part to compare their figures in an effort to 
agree upon the amount of damage. That Mr. Fay, the appraiser 
for the insured, suggested to Mr. Hardwick, the appraiser for 
the insurers, that each appraiser should separately put down in 
figures or ciphers, on their respective sheets, just what damage 
was done to the respective articles of machinery. That this was 
done, and afterwards Mr. Fay repaired to his room, and there 
fixed upon the amount of sound value and damage, according to 
his estimate, had it typewritten, and the respective estimates of 
each appraiser were turned over to the umpire for his action. 
That the umpire made no personal examination of the property 
in the presence of the appraisers. That he was not present at 
the time that the appraisers made their several estimates or ap- 
praisements, and was not called upon to settle any differences 
between the two appraisers, save and except in the manner as 
above set out. That when the umpire presented his award to 
the appraisers to be signed, Mr. Hardwick requested him to dis- 
cuss the matter in detail, which the umpire declined to do. That 
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the award was then signed by the umpire and Mr. Fay, the ap- 
praiser for the insured. 


That among the articles embraced in the property appraised 
by Messrs. Hardwick and Fay, there were 55,000 pounds of 
moulding starch. That this starch was on the inventory handed 
to the appraisers by the insured. That whatever amount of 
moulding starch was in the fire was completely and wholly de- 
stroyed. That no invoices were furnished relative to this mould- 
ing starch. That with reference to it Mr. Harris, of the American 
Confectionery Company, was called in by the appraisers and 
questioned in regard to it; he stating that he was willing to make 
affidavit to the effect that 55,000 pounds of moulding starch, 
worth the amount stated in the inventory furnished the appraisers 
by the insured, were on hand at the time of the fire. That acting 
upon this statement the appraisers allowed the American Con- 
fectionery Company for 55,000 pounds of moulding starch at 
the figure put upon the inventory furnished the appraisers by 
the insured. That neither the insurers nor their representatives 
(other than Mr. Hardwick) was present at the time this infor- 
mation was furnished to the appraisers by Mr. Harris. That, 
this being an item of property totally destroyed, the insurers 
were entitled to notice from the appraisers as to the time and 
place when this matter would be considered, so that they might 
have an opportunity of putting before the appraisers such in- 
formation as they might have or could obtain relative to it. 

That there were other articles included in the appraisal which 
were totally destroyed, and with reference to which the appraisers 
necessarily had to act on information and evidence, and that in 
none of such cases were the insurers notified of the time and 
place when such matters would be considered, though under the 
law they were entitled to such notice. 

That the failure of the appraisers to act together in making the 
appraisement in itself operated to defeat the award, whether 
signed by one or both of the appraisers, inasmuch as said ap- 
praisal was not made pursuant to the agreement for submission 
to appraisal, and the policy provisions pertaining to the appraisal ; 
likewise that the failure of the appraisers to give notice to the 
insurers of the time and place when they would consider articles 
totally destroyed operated to defeat the appraisal, or the award 
made thereunder. 

That the appraiser for the insured, Mr. Fay, was biased in 
favor of the insured, and prejudiced against the insurers. That 
by reason of his bias and prejudice he was not a “disinterested” 
appraiser, as he was required to be, both under the law and under 
the contract and agreement for submission. That because of 
not being a “disinterested” appraiser, the appraisal made by him 
was excessive, and the amount of sound value and damage fixed 
by him upon the various articles appraised did not truly and 
correctly represent the loss and damage. 

L—Vol. XL.—94. 
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That the act of the umpire in refusing to discuss the award with 
the appraisers for the the insurers was an act arbitrary in itself, 
and wholly without warrant either in law or equity. That the 
failure of the umpire to personally examine the appraised articles 
in the presence of the appraisers, and to accompany them while 
making their appraisal, necessarily prevented him from deter- 
mining the relative merits and demerits of the estimates of each 
appraisal. That his fixation of the award at some place other 
than that where the appraised property was located, and in the 
absence of the appraiser for the insurers, was wholly in dis- 
regard of his duties as an umpire. 

It is further alleged that the amount of the award did not 
truly and correctly represent the actual cash value of the loss 
and damage to the articles submitted to appraisal, but that 
the award in itself was so grossly excessive as to shock the 
conscience. 

The demurrer filed to the original bill presents 16 grounds; 
but, so far as they are material, they may all be embraced under 
the single proposition that the bill does not state sufficient grounds 
for enjoining the contemplated suits of law and embracing all 
within one suit in equity. 

The chancellor took this view, and on his own motion dis- 
missed both the original bill and cross-bill, holding that the 
chancery court had no jurisdiction under the facts stated in 
either bill, but that the matters involved were such as could be, 
and should be, entertained in a court of law. 


(1) The exact question arising on the original bill, and the 
cross-bill, as to the jurisdiction of the court of equity, arose in 
two cases decided by this court in 1908, in both of which the 
decision was in favor of the jurisdiction of the court. Georgia 
Home Insurance Co. et al. vs. E. A. Beasley et al., MS., Jackson, 
April term, 1908, and Globe & Rutgers Fire Insurance Co. et al. 
vs. S. Trabue, MS., Jackson, April term, 1908. In the last of 
these cases the court said :— 

“There is some contrariety of opinion in the authorities as 
to the circumstances under which a bill may be maintained in 
equity to enjoin actions at law on the ground of multiplicity of 
suits. It would be a useless consumption of time, in the present 
opinion, to undertake to reconcile the authorities. Suffice it to 
say that we nave carefully considered the question, and we think 
the better rule is stated in the following cases: Virginia-Carolina 
Chemical Co. vs. ce Insurance Co. et al., 51 C. C. A. 22, 
113 Fed. 1; Id. C.) 109 Fed. 681; Tisdale vs. Insurance 
Co., 84 Miss. aan igs South. 568] ; Insurance Company vs. 
Landau, 56 N. J. Eq. 513, 39 Atl. 400; Fuller vs. Detroit F. & 
M. Insurance Company (C. C.) 36 Fed. 469, 1 L. R. A. 801; 
Garrison vs. Insurance Co., 60 U. S. 312, 15 L. Ed. 656. Other 
cases are cited in opposition to this view; * * * but, without 
going into the particulars of these cases, we think it suffices to 
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say that the cases first mentioned announce the better rule. As 
above stated, it is unnecessary, in the present case, to go into the 
conflict of the cases on this subject (see 16 Cyc. 64, 65, 66, and 
notes), since the rule for this state has been laid down in Duck- 
town vs. Fain, 109 Tenn. 56 [70 S. W. 813], and, as stated in 
Hale vs. Allinson, 188 U. S. 56, 77 [23 Sup. Ct. 244, 252, 47 L. 
Ed. 380], in which an excellent discussion of the subject appears: 

““Each case, if not brought directly within the principle of 
some preceding case, must, as we think, be decided upon its merits, 
and upon a survey of the real and substantial convenience of 
all parties, the adequacy of the real remedy, the situations of the 
different parties, the points to be contested, and the result which 
would follow if jurisdiction should be assumed or denied; these 
various matters being factors to be taken into consideration upon 
the question of equitable jurisdiction on this ground, and whether 
within reasonable and fair grounds the situation is calculated to 
be in truth one which will practically prevent a multiplicity of 
litigation, and will be an actual convenience to all parties, and will 
not unreasonably overlook or obstruct the material interests of 
any. The single fact that a multiplicity of suits may be prevented 
is not in all cases enough to sustain it. It might be that the exer- 
cise of equitable jurisdiction on this ground, while preventing a 
formal multiplicity of suits, would nevertheless be attended with 
much more and deeper inconvenience to the defendants than would 
be compensated for by the convenience of a single plaintiff; and 
where the case is not covered by any controlling precedent the 
inconvenience might constitute good ground for denying juris- 
diction.’ ” 


The principle copied from Hale vs. Allison has been the rule 
in this state for 70 years. 


Johnson vs. Brown, 2 Humph. 327, 328, 329, 37 Am. Dec. 556 
(April term, 1841): “Mr. Justice Story has justly remarked that, 
numerous as are the cases upon this subject, no principle can be 
extended from them that ¢an be safely adhered to as a general 
rule; but the courts must detérmine each case upon its own 
peculiar circumstances. While multiplicity of actions, on the one 
hand, ought to be avoided, we should be careful, on the other, 
to guard against that cémplication and confusion, in the investi- 
gation of rights and the application of remedies, arising from the 
attempt to blend in one suit distinct and incongruous claims and 
liabilities. The interést and liability of defendants may be sepa- 
rate, and yet they can be joined in the same suit. But then their 
liability nrast flow from the same fountain, their interests radiate 
from some common center, as if they have distinct portions of 
complainant’s disttibutive share, or have purchased severally and 
each for himself; from the complainant’s testator, separate por- 
tions of his trust property, and such like cases. It is upon this 
principlé, perhaps, that the judgment in the case of Fellows vs. 
Fellows, 4 Cow. [N. Y.] 682 [15 Am. Dec. 412], can be main- 
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tained, if at all maintainable. In that case several persons, at 
distinct times and without confederation with each other, had 
fraudulently purchased separate portions of property of B., the 
debtor of A., and who had a judgment against B. It was held 
that a bill filed against all was not multifarious. B., the common 
and fraudulent vendor to all the defendants, was the debtor to 


A., and constituted a common connecting link, a central point 
to all.” 


Governor vs. McEwen, 5 Humph. 241, 263, 264 ( December 
term, 1844): “This doctrine of multifariousness, in each partic- 
ular instance, peculiarly refers itself to the sound legal discre- 
tion of the court to be guided by the analogies of the decided cases, 
the principal of which, however, is the attainment of justice, 
by means the most convenient and least embarrassing.” 

Bartee vs. Thompkins, 4 Sneed, 623, 634, 636 (December 
term, 1857): “Was the bill as filed multifarious? It is well said 
by the eprom Court of the United States in the case of Gains 
vs. Chew, 2 How. 619 [11 L. Ed. 402]: ‘As to what constitutes 
multifariousness it is impossible to lay down any general rule. 
Every case must be governed by its own circumstances, and the 
court must exercise a sound discretion on the subject.’ Neither 
the number of parties nor the intricacy of the claims on the one 
side or the other will render a bill multifarious. It is their dis- 
connection or inconsistency, or the practical inconvenience of 
considering them together, that renders it improper that they 
should be embraced under a single bill. Whenever a series of 
transactions have a common root or origin, and are so connected 
in the manner in which they transpire as that it is impossible to 
tell in advance what bearing one may have upon another, or how 
respective- parties may be charged in reference to each other, 
embracing them under one bill would not subject it to the charge 
of multifariousness. See Story’s Eq. Pl. §§ 284-286. Where a 
debtor, having many creditors, makes a fraudulent conveyance 
of different portions of his property to different grantees, and 
the property is further disposed of to different persons, not 
innocent purchasers, the creditors may all join in a bill against 
all the fraudulent grantees and those who may claim under them. 
Story’s Eq. Pl. § 286. Again says Mr. Story, in section 539, Eq. 
Pl., after cating that there is no inflexible rule: ‘It is not very 
easy a priori to say exactly what is, or what ought to be, the true 
line regulating the course of pleadiug on this point.’ ‘In new cases, 
it is to be presumed that the court will be governed by those 
analogies which seem best founded in general convenience and 
will best promote the due administration of justice.’ ”’ 


Fogg vs. Rogers, 2 Cold. 290 (December term, 1865): The 
third syllabus, which is fully sustained by the body of the opinion, 
reads: “No principle, in regard to multifariousness in bills of 
chancery, can be adhered to, as a general rule; but the courts 
must determine each case upon its own peculiar circumstances.” 
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Miller vs. Harris, 9 Baxt. 1o1 (April term, 1877): “On a 
question of multifariousness, the court must look to the circum- 
stances of each case, to avoid on the one hand multiplicity of 
suits, and on the other inconvenience and hardship to defendants, 
in being called upon to defend as to matters that have no con- 
nection, and to avoid complication and confusion of evidence.” 


All our other authorities are in line, viz.: Bruton vs. Rutland, 
3 Humph. 435; Ohio Life Insurance Co. vs. Merchants’ Insur- 
ance Co., 11 Humph. 1, 53 Am. Dec. 742; Harrison vs. Hallum, 
5 Cold. 525; Rogers vs. Simpson, 10 Heisk, 655; Cartmell vs. 
McClaren. 12 Heisk. 41; Walker vs. Day, 8 Baxt. 77; Woodward 
ys. Hall, 2 Tenn. Ch. 164; Hughes vs. Tennison, 3 Tenn. Ch. 
941 : Galea Sulphur, Copper & Iron Co. vs. Fain, 109 Tenn. 
56, =o S. W. 813 

In the cases last cited there are some illustrations which may 
be useful to enable us to thoroughly understand the position of 
our authorities upon the subject. 


In Bruton vs. Rutland it is said: “The bill in this case is 
clearly multifarious. (1) It sets up the complainant’s equity 
against a portion of the defendants, and seeks to get a decree 
vesting their legal title in him. (2) It seeks to investigate the 

validity of a sale by the sheriff of the share of one of the heirs 
under whom complainant claims. (3) It seeks to investigate the 
question arising upon the forcible entry and detainer. (4) It 
asks for an account for rents and profits.” 


In Ohio Life Insurance Co. vs. Merchants’ Insurance Co., 
11 Humph. 1, 34, 35 (53 Am. Dec. 742): “In the last place, it 
is said the bill was multifarious. It makes the persons who 
compose the members of the corporation parties, and seeks to 
impose upon them a personal liability in their private capacity, 
and independent of the charter, to the extent of the complainant’s 
demand. It makes thetsame persons parties in their corporate 
capacity, and seeks to enforce against them a liability as corpora- 
tors, to the extent of the capital stock of the company. It makes 
the corporation, as such, a party, and seeks to enforce against 
it a liability, not as upon the contract stated in the bill, but. upon 
the ground of fraud. It makes the trustees in the deed of as- 
signment parties, and impeaching it for fraud, seeks to set aside 
the assignment and to subject those assets to the payment of 
complainant’s claims. Now the question is whether the various 
subjects and parties may all be united in the same record, 
one suit. And we are clearly of the opinion that they cannot. 
If a bill ‘seeks to enforce different demands against persons 
liable respectively, but not as connected with each other, it is 
clearly multifarious’ (per Lord Eldon, in Saxton vs. Davis, 18 
Ves. 79); but if there be a common interest in the plaintiffs, and 
the defendants represent and are interested in all the different 
questions raised in the record, and the suit have a common ob- 
ject, it is not to be considered as multifarious. Campbell vs. 
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Mackay, 1 Mylne & Craig, 603. The interest alluded to must 
not be remote and consequential, but such as will be affected 
and concluded by the decree. Story’s Eq. Pl. §§ 140, 226.” 

In Harrison vs. Hallum, 5 Cold. 525, 528, 529: “The objec- 
tion that the bill as to these defendants is multifarious is not 
well taken. It is altogether proper, where there are several judg- 
ment debtors, and one of them has made a fraudulent conveyance 
to one grantee, and another has made a fraudulent conveyance 
to another grantee, and another has made a like conveyance to 
another grantee, to unite all these debtors and their several 
fraudulent grantees in one common bill. The one judgment and 
the one object of the bill, the satisfaction of the judgment, and 
the common purpose to defraud the creditor, constitute a quite 
sufficient link to take the bill out of the objection of multi- 
fariousness.”’ 


Rogers vs. Simpson, 10 Heisk. 655, 657: “The ground of 
multifariousness is the only one we need notice. It is that one 
of the complainants seeks to enforce a private debt, when the 
general object of the bill is for partition, or sale for distribution 
among the heirs. This objection was unquestionably well taken. 
The claim for an enforcement of his private debt against John 
Rogers’ interest in the estate, as one of the heirs of Jeremiah 
Rogers, had no connection whatever with the right of the heirs 
to have a partition of the estate, and could not properly be 
joined with such claim for partition.” 

Cartmell vs. McClaren, 12 Heisk. 41 42, 43: The bill in this 
case was filed in chancery court to enjoin the collection of several 
judgments rendered against complainants as sureties of one 
Clark. The bill alleged that these judgments, which were in 
favor of different persons, were, as rendered by the circuit court, 
against Clark only, the judge refusing to give judgments against 
the sureties, but that after the adjourpment of the term the 
entries were fraudulently interlined, so as to convert them into 
judgements against the complainants also. It was alleged that 
there was a fund under the control of the sheriff which should 
be applied to these judgments. Two grounds of demurrer were 
relied upon. The court said: “It is said that the bill is multi- 
farious, containing distinct causes of complaint against distinct 
parties without community of interest. But for the allegation 
that there is in the hands of the sheriff a fund applicable to the 
several judgments, this ground of demurrer would well taken; but 
the bill shows that a negro was levied on for these debts, and that 
a fund arose from his hire, under the direction of the court, which 
should be applied towards their satisfaction, though it does not 
appear in what proportions, nor even what is the amount of the 
fund. But as this amount, whatever it be, should be credited on 
the judgments, the complainants might well unite in a bill to 
enforce this object.” 

Walker vs. Day, 8 Baxt. 77-80: The object of the bill was to 
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set aside sales of real estate under a decree of the chancery court; 
the bill assuming that under the facts relied on the sale was abso- 
lutely void. There was a demurrer for multifariousness. The 
court said upon this subject: “The demurrer for multifariousness 
is not well taken. The sales of the several lots were the result 
of a single proceeding. The parties, by their purchases, made 
themselves parties to that proceeding, and derived whatever 
rights or titles they had therefrom. It was the title and property 
of Walker sought to be reached, and the claims of right of the 
purchases came from that common source through the judicial 
sale. The decree attacked by this bill, and through which the 
defendants are compelled to claim, is the single fountain; and, 
if it fail, the claims flowing from it must also fail.” 

Woodward vs. Hall, 2 Tenn. Ch. 164, 166, 167: The bill in 
this case was filed by the executor of one Allen to recover for 
services performed by his testator in securing the share of certain 
heirs in the estate of one John L. Harris, who died leaving a large 
amount of property in the states of Louisiana, Mississippi, and 
Virginia. The contract stated in the bill was that complainant’s 
testator was first employed by his wife, Mary C. Allen, and by 
John Vining and William Vining, which three defendants had a 
common interest as the children of a deceased sister of Harris. 
The other two defendants were themselves sisters of Harris, 
and employed John Dillard to look to their interest. At the death 
of John Dillard in 1865, the bill alleged that all of said parties, 
including the defendants Charlotte Hall and Elizabeth Dillard, 
employed the testator to act for them. “It is obvious, therefore,” 
said the court, “that there was at first a contract made with 
complainant’s testator by only three of the defendants, and that, 
conceding for the moment that the contracts were joint, and not 
independent, the other two defendants were not parties to the 
joint contract until after Dillard’s death in 1865. The demurrer, 
then, raises the question whether the complainant can join in 
one and the same bill a cause of action against all of the defend- 
ants and a cause of action against only a part of them; the causes 
of action being, however, in relation to the same estate, in which 
the several sets of defendants had separate, but undivided, in- 
terests. In this view the objection is to the uniting in the same 
bill of several matters of a distinct nature against several de- 
fendants. But this objection, it is well settled, must be con- 
fined to cases where the case of each particular defendant is 
entirely distinct and separate in its subject-matter from that of 
the other defendants; for the case against one defendant may be 
so entire as to be incapable of being prosecuted in several suits, 
and yet some other defendant may be a necessary party to some 
portion only of the case stated. In the latter case the objection 
of multifariousness cannot be allowed to prevail. Story’s Eq. 
Pl. § 271, a. ‘So,’ continues the author, ‘it is not indispensable 
that all the parties should have an interest in all the matters 
contained in the bill. It will be sufficient if each party has an 
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interest in some matters in the suit, and they are connected with 
the others.’ Id., and cases cited. And upon this general principle 
it has beeen held by our own Supreme Court that a bill is not 
multifarious where the interests and liability of the defendants 
are separate, but grow out of, or relate to, a common subject- 
matter.” 


Hughes vs. Tennison et al., 3 Tenn. Ch. 641-643: “The other 
defendants move to dismiss the bill for multifariousness and the 
misjoinder of parties. But the motion is clearly not well taken. 
The interest and liability of defendants may be separate, and 
yet,’ as said by our Supreme Court, ‘they can be joined in the 
same suit,’ provided their liability flows from the same fountain, 
and their interests radiate from some common center. Johnson 
vs. Brown, 2 Humph. 328 (37 Am. Dec. 556). And the author- 
ities all recognize the case before us as falling within the rule 
where a debtor conveys, at different times and independently, 
distinct portions of his property to several persons, in fraud of 
the rights of his creditors.” 

Ducktown Copper, Sulphur & Iron Co. vs. Fain, supra: This 
was a case in which the copper company had been sued by 
numerous persons for a tort committed by killing trees and vege- 
tation with copper smoke. It sought to unite all of these suits 
into one. The case of Tribette vs. Railroad Co., 70 Miss. 182, 
12 South. 32, 19 L. R. A. 660, 35 Am. St. Rep. 642, was referred 
to and relied on. In that case it appeared that a number of 
different owners of property destroyed by fire from sparks 
emitted by an engine of the company sued separately in the 
circuit court to recover damages for their respective losses by 
said fire, alleged to have resulted from the negligence of the 
defendant. ‘The company filed a bill in equity seeking to enjoin 
the prosecution of the suits upon the ground that they all grew 
out of the same occurrence, and depended for their solution upon 
the same questions of fact and law, and to prevent a multiplicity 
of suits and the harassment and vexation consequent thereon. 
The decision in that case was approved, wherein it was held that 
mere community of interest “in the questions of law and fact 
involved in the general controversey, or in the kind and form of 
relief demanded and obtained by or against each individual 
member of a numerous body,” would not be ground for the inter- 
position of chancery to settle in one suit the several controversies ; 
that the recovery of damages for a tort does not pertain to courts 
of chancery, which are accustomed to decree damages only in a 
very limited class of cases, or under peculiar circumstances, or 
as incident to some other relief; that the sound doctrine is that, 
“in order to warrant a bill to prevent multiplicity of suits, there 
must be some recognized ground of equitable cognizance, or some 
community of interest in the subject-matter of controversy, or 
a common right or title involved, or the parties must have some 
common purpose in pursuit of a common adversary, where each 
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may resort to equity in order to be joined in one suit; and it is 
not enough that ‘there is a community of interest merely in the 
question of law or fact involved.’ ” 

Referring to the question which the Supreme Court of Miss- 
issippi had under consideration in Tribette vs. Railroad Company, 
and which this court had in Ducktown, etc., Company vs. Fain, 
supra, as to whether there could be a bill in equity several actions 
of tort arising out of a single act of misconduct, Stiness, C. J., 
said, in Whipple vs. Guile: “The defendants call our attention 
to a question put by Jessel, M. R., in Appleton vs. Chapel Co., 45 
L. J. Ch. Rep. (N S.) 276, in illustration of ‘the real essence of 
the difficulty with a bill like that in the case at bar.’ The question 
was: ‘If twenty people were hurt in a railway collision, would 
that be a common injury? And could they all join as plaintiffs 
in one action for compensation? Of course they could not, be- 
cause the extent of the injury would be different in each case, 
and require a separate assessment and judgment. But, if they 
were creditors of the railroad company, they could join in a bill 
for a receiver. The controlling question is not of diversity of 
interest but of unity in remedy.” 22 R. I. 578, 48 Atl. 936, 89 Am. 
St. Rep. 855. 

The language we have quoted from Ducktown, etc., Co. vs. 
Fain was reproduced by this court in the above-mentioned case 
of Georgia Home Insurance Co. et al. vs. E. A. Beasley (April 
term, 1908), a case similar in its facts to the case now before us, 
and it was held to cover the facts involved in that case, and to 
justify the filing of the bill in equity, which had been filed there- 
in, to enjoin the bringing of the several suits, and to compel their 
trial together in one comprehensive suit in equity. 


It is insisted by counsel for the defendant in the present case 
that the two cases decided by this court in 1908 are not well 
founded in law, because the court referred, among other author- 
ities, to the case of Virginia Carolina Chemical Co. vs. Home 
Insurance Co. et al, supra and this latter case was doubted sub- 
sequently in the case of Rochester German Insurance Co. vs. 
Schmidt, 175 Fed. 720, 99 C. C. A. 296, which was an opinion 
delivered in the Circuit Court of Appeals, also in the Fourth 
Circuit, by Pritchard, Circuit Judge. So far as the matter of 
pure authority is concerned, of course, the latter federal case 
very much weakens the former; but we prefer the reasoning in 
the former case. However, setting aside both of these federal 
cases, the authority is ample in decisions of our own court. 
Moreover, the lower Federal Courts are not in accord. In 
Wyman vs. Bowman, in the Circuit Court of Appeals for the 
Eighth Circuit, 127 Fed. 257, 263, 264, 62 C. C. A. 189, 195, 196, 
it is said :-— 

“This court has repeatedly held—and that holding is sustained 
by the great weight of authority—that a bill in equity against 
several defendants, separately liable either at law or in equity, 
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may be maintained, in order to avoid a multiplicity of actions at 
law or of suits in equity, whenever there is a common and 
decisive point of litigation between the complainants and the 
defendants, the complainant has no remedy at law as prompt, 
practical and efficient to attain the ends of justice as the suit in 
equity, and the convenience of the complaint in pursuing the 
single suit in equity is not overcome by the deeper inconvenience 
of such a course to the defendants. (Authorities.) In the suit 
under consideration, every point of litigation between complain- 
ant and the defendants is common to all the latter. One of them 
has demurred to the bill, and eight have joined in a common 
answer. Their alleged liability is based on their signatures to 
the same agreement of subscription. They all defend on the 
ground that their subscriptions were conditional, that their 
contracts were rescinded, that 41.625 per cent of their sub- 
scriptions was paid by Johnson and his associates, that the ques- 
tions presented in this suit are res adjudicata, that the complain- 
ant has no legal capacity to maintain the suit,and that the court 
below had no jurisdiction in equity. The same facts, proved by 
the same evidence, condition the defenses of each of the defend- 
ants, and the same questions of law are presented by each of them 
for our determination. Why does not this suit prevent a mul- 
tiplicity of actions at law, and give to the complainant a more 
efficient and practical remedy, without inconvenience to the de- 
fendants, than nine separate actions at law could give? The 
remedy which will preclude the maintenance of a suit in equity 
must be ‘plain and adequate, or in other words, as practical and 
efficient to the ends of justice and its prompt administration as the 
remedy in equity.’ (Authorities.) Would nine actions at law, in 
which the same questions of law and fact would be tried nine 
times upon the production and reproduction of the same evidence 
before nine different parties, be as efficient and prompt or as 
practical a means to determine the questions here at issue and to 
attain the ends of justice, as this single suit in equity? The 
question is its own answer. Is there any deeper inconvenience to 
the defendants than would be compensated for by the convenience 
of the plaintiff in pursuing this remedy? None is proved. None 
can be conceived. Indeed, the single suit in equity entails less 
expense, less labor, and less trouble upon the defendants, by as 
much as it is less expensive and troublesome to try a single suit 
in equity than it is to try nine actions at law, involving the same 
controversies, conditioned by the same evidence.” 

In Risely vs. City of Utica (D. C.) 173 Fed. 502, 506, 507, it 
was held that a bill to enjoin the collection of illegal taxes is not 
multifarious because it includes taxes levied for different purposes 
where all are subject to the same infirmity, and the bill has a 
single purpose, which is to have all the taxes adjudged illegal. 

In Snelling vs. Richard (C. C.) 166 Fed. 635, 636, it was held 
in a suit by stockholders against directors, where the only relief 
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prayed was an injunction against issuing any of the company’s 
new stock without first giving complainants reasonable oppor- 
tunity to take their proportionate share, and against voting, or 
permitting to vote, stock that might have been issued in viola- 
tion of their rights, complainants had a common interest in such 
relief, and could properly be joined in a single bill. 

In Bracken vs. Rosenthal (C. C.) 151 Fed. 136-138, it was held 
that a bill for infringement of the copyrights of different pieces 
of sculpture would not be held demurrable for multifariousness, 
where the parties and the general methods of alleged infringe- 
ment are the same, and especially where it appears from the bill 
that all of the acts of infringement were committed pursuant 
to a common purpose by the defendants. 

In Penn. Co. vs. Bay (C. C.) 150 Fed. 770, 773, 774, it was 
held that a bill by a railroad company for an injunction to re- 
strain brokers from dealing in special nontransferable tickets 
issued by it was not multifarious because a number of defend- 
ants were joined who had no connection with each other, where 
all were engaged in the same business, and were alike interested 
in the questions at issue, and a joinder would save a multiplicity 
of suits. 

In Smyth vs. Ames, 169 U. S. 466, 517, 518, 18 Sup. Ct. 418, 
42 L. Ed. 810, it appeared that the state of Nebraska had passed 
a law providing for the fixing of certain railroad rates. The 
statute expressly provided that, if those rates were deemed by 
the railroad companies unjust or unreasonable, they should have 
a right of action in the Supreme Court of the state for the pur- 
pose of obtaining an increase of rates; but in the meantime they 
were subject to heavy penalties for any violation of the law. 
Under the operation of the law the companies might be subjected 
to various suits for penalties, in case of a violation of its provi- 
sions. The several railroads joined in one bill, filed on the 
equity side of the United States Court, to enjoin action under 
this law, on the ground of its unconstitutionality. Objection was 
made to the jurisdiction of the equity court, on the ground that 
the railroads had a complete remedy at law expressly provided 
for by statute. The court said there was a remedy at law, but 
that it was not efficacious, and therefore did not take away from 
the court of equity a right to entertain the bill, because that 
jurisdiction was dependent, not alone on whether there was a 
remedy at law, but whether that remedy afforded relief as 
comprehensive and efficacious as that afforded in equity; and in 
view of the fact that the whole matter could be determined 
by one comprehensive suit in equity, while a multiplicity of suits 
at law would be required, it was held that the bill was maintain- 
able. 

In Bitterman vs. L. & N. R. R. Co., 207 U. S. 205, 226, 28 
Sup. Ct. 91, 52 L. Ed. 171, it was held that the objection of 
multifariousness, based on misjoinder of parties and causes of 
action, would not lie against a bill to enjoin ticket brokers from 
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dealing in nontransferable reduced rate excursion tickets, where 
the acts complained of as to each defendant were of a like 
character, and their operation and effect upon the rights of the 
complaining carrier were identical; the relief sought against 
each defendant being the same, and the defenses which might 
be interposed being common to each defendant, and involving 
like legal questions. 

In State vs. Knife Falls Boom Corporation, 96 Minn. 194, 
199, 104 N. W. 817, it was held that a bill in equity is not multi- 
farious, where one general right only is claimed by it, though 
defendants have only separate interests in distinct questions 
which arise out of such a right, and it is not necessary that all 
the defendants should be equally affected. 

In Hanson vs. Neal, 215 Mo. 256, 271, 114 S. W. 1073, where- 
in it appeared that defendants, pursuant to a common under- 
standing, had between them, received the deeds to land sold at 
a trust deed sale, it was held a bill to set aside the deeds was not 
multifarious for joining them as defendants, where the causes of 
action against them depended on the same evidence. 

In Blumer vs. Ulmer ( Miss.) 44 South. 161, it was held that 
equity had jurisdiction of a suit by several depositors of an in- 
solvent bank against the directors for deceit in inducing com- 
plainants to make deposits when the bank was insolvent, in order 
to prevent a multiplicity of suits, though the cause of action of 
each depositor, if asserted alone, would properly be at law. 

In Tisdale vs. Insurance Co., 84 Miss. 709, 36 South. 568, 
the court said: “The appellant brought three separate suits, 
one against each company,” in a court of law. “The property 
insured was the same, and the principles of law governing the 
three cases were the same, and the facts were substantially 
identical. The bill further alleges incorrect and false book- 
keeping, in this: That he did not keep such an inventory and 
such a set of books as the policies required, and that they did not 
show the truth about the purchases and shipments in the busi- 
ness, and were not a complete record of the business transacted 
by the appellant. The bill was demurred to, and the demurrer 
overruled; hence this appeal. We think equitable jurisdiction is 
maintainable on the ground of the prevention of a multiplicity of 
suits at law, as well as upon the inadequacy of the remedy at law. 
The very same principles of law and the very same facts deter- 
mine each case. Besides, it is important to note that there can 
be but one true fixation of the actual amount of loss, and yet 
each jury might put it at a different sum.” 

In American Central Insurance Co. vs. Landau, supra, it ap- 
peared that 32 insurers under 12 separate policies filed a bill to 
enjoin separate suits against them, and alleged that some of their 
policies covered insured’s property in one of three buildings, and 
some in another, and some in all of the buildings; that each policy 
contained a provision that the insurer should not be held liable for 
a greater proportion of any loss than the amount insured therein 
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should bear to the whole insurance; that insurers had jointly ten- 
dered the aggregate amount of an award that had been made un- 
der insured’s agreement with them jointly to arbitrate according 
to the provisions of each policy. Held, such bill was not subject 
to demurrer for multifariousness. 56 N. J. Eq. 513, and see 
numerous cases cited on pages 522 and 523, 39 Atl. 4oo. 

In Scofield vs. City of Lansing, infra the case of Kensington 
vs. White, 3 Price, 164, is referred to, wherein it appeared that 
72 different underwriters, upon different policies of insurance, 
upon which complainants had been severally sued at law for their 
respective subscriptions, joined in one bill, the object of which 
was to establish a defense which was common to all. The bill 
was sustained as not multifarious. 

Fegelson vs. Niagara Fire Insurance Co., 94 Minn. 486, 103 N. 
W. 495, was a case wherein the insured brought a single joint 
action against six fire insurance companies, for the purpose of 
holding them liable on six separate policies of insurance, cover- 
ing his stock of merchandise, furniture, and fixtures. The com- 
plainant alleged that a fire had occurred, w hereby the insured had 
sustained loss, and that each of the companies denied liability. 
It also alleged that the amount of liability of each defendant for 
such loss depended upon the liability of the other defendants, 
and that to adjust their respective liabilities it was necessary at 
the same time to determine the liability of each, and for this 
reason, and to prevent a multiplicity of suits, it was necessary to 
join all of the defendants in one action. The prayer of the com- 
plaint was that the court would ascertain the facts and the amount 
of the plaintiff’s loss, and the proportionate share thereof of each 
defendant, and award judgment accordingly. There was a de- 
murrer, making objection that the several causes of action were 
improperly joined. Each of the policies contained a rule or 
provision for appropriating liability between the several companies 
in substance the same as that which is embraced in the policies 
involved in the present controversy, except that only valid insur- 
ance was to be considered. The court sustained the complaint, 
assigning as grounds of its judgment: That in order to determine 
the amount which the plaintiff was entitled to recover against 
each of-the defendants, it was necessary to determine conclusively 
against each two questions, in which there was a community of 
interest among them all, namely, the amount of the plaintiff’s loss, 
and the amount of his valid insurance; that if the plaintiff could 
not bring all of the defendants into one action, and have these 
questions settled as a basis for accurately and conclusively deter- 
mining the pro rata liability of each insurer for the loss, he was 
without any certain speedy, adequate, and convenient remedy in 
the premises, but would be remitted to the uncertain remedy of 
a multiplicity of suits. “If a separate action against each defend- 
ant,’”’ continued the court, “be his only remedy, he must bring six 
actions, instead of one, in each of which the same evidence on the 
two essential questions must be gone over, and the law applicable 
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thereto determined, with the not improbable result that the amount 
of his loss and the amount of his valid insurance will be fixed at 
a different amount in each case. Such a remedy is neither certain 
nor adequate, depending, as it does, upon the aggregate result of 
a multiplicity of vexatious actions.” 

In general accord with all the cases cited, see, also, the 
following: Baumgartner vs. Bradt, 207 Ill. 345, 348, 349, 350, 
69 N. E. 912; Charles Simon’s Sons Co. vs. Md. Telephone & 
Telegraph Co., 99 Md. 141, 180, 57 Atl. 193 63 L. R. A. 727; 
Scofield vs. City of Lansing, 17 Mich. 437, 444; Torrent vs. 
Hamilton, 95 Mich. 159, 161-163, 54 N. W. 634; Blakenburg vs. 
Black, 200 Pa. 629, 50 Atl. 198; Whipple vs. Guile, 22.R. I. 576, 
48 Atl. 935, 84 Am. St. Rep. 855; Brown vs. Tilley, 25 R. I. 579, 
57 Atl. 380; Almond vs. Wilson, 75 Va. 613, 623, 624; Johnson vs. 
Black, 103 Va. 477, 49 S. E. 633, 68 L. R. A. 264, 106 Am. St. 
Rep. 890; Fidelity & Deposit Co. of Md. vs. Fidelity Trust Co. 
(C. C.) 143 Fed. 152, 156, 157; Illinois Central R. R. Co. vs. 
Caffrey, 128 Fed. 770, 774, 775; L. & N. R. R. Co. vs. Smith, 
128 Fed. 1, 63 C. C. A. 1; Curran vs. Campion, 85 Fed. 67, 29 C. 
C. A. 26; Kelley vs. Boettcher, 85 Fed. 55, 64, 29 C. C. A. 14. 

Numerous other cases could be added, but these will suffice. 
They present various interesting illustrations of the subject. 

In the foregoing citations we have referred to authorities upon 
misjoinder of parties complainant and parties defendant, and upon 
cases on the subject of multifariousness in general; all being 
questions closely akin, and throwing light upon the subject of in- 
quiry. 

Of course, the application of the doctrine to insurance litigation 
presents only one very small aspect of a very broad, general ques- 
tion. It would be preposterous to establish a rule, in this branch 
of the law, applicable to such contracts alone. 

Now, bringing this class of cases under the general principles, 
it is perceived at a glance that the five contracts of insurance upon 
which the nine suits complained of might be brought, all cover 
property which was destroyed or injured by the fire which oc- 
curred at the plant of the Confectionery Company. The liability 
under each policy springs from that loss. Each company is in- 
terested in the ascertainment of the loss, and in fixing the amount 
thereof, since each is liable for the loss only in the proportion 
which the amount of each policy bears to the whole amount of 
insurance. There could be brought at law certainly five suits, 
one on each policy. Why should there be five different valuations 
of five separate juries on the same evidence, when one trial before 
the court of chancery, or in that court before a jury, would settle 
the question with very much less labor and expense to the par- 
ties, and with very much less expenditure of the public time and 
public money in affording the parties the facilities of a trial? In 
addition to this, it is to be noted that there are several other ques- 
ti.ns which are common to the parties, and which must be settled 
by the same evidence, or substantially the same evidence, all of 
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which are suggested in the bill, viz.: First, concerning the mis- 
representations which are alleged to have been made for the pur- 
pose of procuring the policies; secondly, the keeping of explo- 
sives ; thirdly, the failure to separate the damaged and undamaged 
personal property, and to put the property in the best possible 
order, and the failure to make an inventory thereof; fourthly, 
concerning the misconduct of the insured in respect of the sprink- 
ler system. While the existence of these questions alone, although 
common to all the parties, might not justify the enjoining of the 
suits at law, and trying them all in the court of equity (although 
we do not decide this question one way or the other), yet when 
they are found in connection with the question first mentioned 
they become very important, under the rule that a court, for the 
purpose of preventing a multiplicity of suits, will act upon the 
facts of each case, with a view to the convenience of the parties, 
and to affording complete and adequate relief. 

(2) The fact that the five separate suits might be entertained 
at law, and five separate valuations had of the property lost, and 
that the whole amount of insurance might be ascertained in each 
such case, and the jury instructed to return against each defendant 
company in such separate suit only such amount of the loss as the 
amount of the policy sued on would bear to the whole amount of 
the insurance, is no answer to the relief sought in the bill; since 
the rule whereby a court of equity may enjoin such numerous 
suits at law is not based on the postulate that the court of law is 
without jurisdiction, but simply on the ground that a multiplicity 
of suits would be thereby prevented, and that in such prevention 
both the public and private interest would be subserved. 

(3) Nor is it any answer to say that, if the suits at law should 
all be brought in one court of law, they could all be consolidated 
and heard together by order of the judge of such court. This 
presupposes that they would all be so brought, and likewise that 
they would all remain in court, when in truth there would be 
nothing to prevent the dismissal of any of the cases on volun- 
tary motion of the plaintiff therein, and their subsequent renewal 
at such times and in such ways as would effectually prevent con- 
solidation. Relief in equity cannot be denied on such grounds. 
Moreover, consolidated cases; involving numerous and diverse 
questions affecting different branches of a composite controversy, 
cannot be so well handled in trials at law as in equity, owing’ to 
the difference in the methods of practice in the two courts, and 
particularly to the difference in the functions of the jury in the 
respective tribunals. 

(4) In addition to the foregoing questions common to the 
various insurance companies, the question made in the cross-bill, 
wherein the award is attacked for fraud, is a very important one. 

The jurisdiction of a court of equity to set aside an award for 
fraud is clear. The relief in such a case is in equity, and not at 
law. 1 Clements on Fire Insurance, p. 183; Cooley’s Briefs on 
Insurance, vol. 4, 3654; Robertson vs. Insurance Co., 68 Fed. 
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173, 175; Philadelphia Fire Association vs. Allesina, 45 Or. 154, 
158, 77 Pac. 123. The court of chancery obtaining jurisdiction on 
this ground, would proceed to dispose of the whole case, even if 
the other matters referred to were not involved. 

We note that one of the policies is on machinery alone, six of 
them on machinery and stock, and one on stock alone, and one in- 
sured office furniture along with other property. This, however, 
will not alter the application of the principle, since all the prop- 
erty was destroyed in the same fire, and the same common ques- 
tions remain as above indicated. While there is one policy upon 
the machinery alone, and one upon the stock alone, the same facts 
of loss govern, and, besides, it is not necessary that each of the 
parties should be interested in all of the questions. This is shown 
by the authorities above referred to. 

It results that the judgment of the Court of Civil Appeals, 
reversing the decree of the chancellor, must be affirmed, and the 
cause remanded for further proceedings. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


STEINBERG et AL. 
VS. 
BOSTON INS. CO. et AL.* 


ACTION ON POLICY—NATURE. 

A complaint setting up an insurance policy, alleging performance of 
conditions on plaintiff's part, except as waived by defendant, and 
an adjustment of a loss under the policy by adjusters appointed 
by the respective parties pursuant to the provisions of the policy, 
presented a cause of action on the policy, and not on the ad- 
justment. 

(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. 
§ 608.) 


ADJUSTMENT OF LOSS—EFFECT. 

An adjustment of loss by appraisers under the terms of the policy does 
not impair the force and effect of the policy. ; 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432; Dec. Dig. 
§ 574.) 


FIRE INSURANCE—PROOF OF LOSS—ADJUSTMENT. 
Where a fire policy provided for the adjustment of any loss by ap- 
praisers, the adjustment was conclusive evidence of loss, in absence 


of fraud therein. , : 
(For other cases, see Insurance, Cent. Dig. §§ 1430-1432; Dec. Dig. 


§ 574.) 
* Decision rendered, April 21, 1911. 128 N. Y. Supp. 994. 
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FIRE INSURANCE—ACTION—DEFENSES—FRAUD LN PROCUR- 
ING ADJUSTMENT. 


Since one may defend an action based on an agreement on the ground 
of fraud in procuring it, without having it set aside in equity, a 
fire insurance company, in an action on a policy in which plaintiff 
relied on an adjustment of loss by appraisers to show actual damage, 
could defend on the ground of fraud in procuring the adjustment, 
without first having it set aside for fraud. 


(For other cases, see Insurance, Cent. Dig. § 1532; Dec. Dig. § 615.) 


Appeal from Trial Term, New York County. 

Action by Isaac Steinberg and another against the Boston 
Insurance Company and another. From a judgment for plain- 
tiffs, and an order denying a new trial, the insurance company 
appeals. Reversed, and new trial ordered. 


Argued before Ingraham, P. J., and McLaughlin, Scott, Miller, 
and Dowling, JJ. 


Horace L. CHryney, for Appellant. 

Max L. ScHALLEK, for Respondents. 

MILLER, J. 

This is an action upon a policy of fire insurance. The plaintiffs 
pleaded the policy, performance of conditions upon their part, 
except as waived by the defendant, and the adjustment of the 
loss pursuant to the terms of the policy by adjusters appointed 
by the respective parties. In its answer, the appellant alleged as 
a separate defense that its adjuster was induced to agree upon 
the adjustment by the plaintiffs falsely representing that the 
lowest bid received by them for repairing the damage was in 
excess of the sum of $12,000. Upon the trial, the plaintiffs relied 
upon the adjustment for proof of the loss. The appellant under- 
took to prove the alleged fraudulent representations by an exam- 
ination of one of the plaintiffs; but the evidence was excluded, 
on the ground that the action was upon the policy, not upon the 
agreement of adjustment, and that the answer had raised no issue 
as to the actual loss sustained. As a matter of fact, the plaintiffs 
had alleged that their loss was $12,000, and the answer denied it. 

(1) While counsel apparently think that the case turns on 
whether the action is deemed to be on the policy or the agreement 
of adjustment, we entertain no doubt that the action is on the 
policy. Cases like Smith vs. Glen’s Falls Insurance Co., 62 N. 
Y. 85, and Brown vs. Hartford Fire Insurance Co., 117 Mass. 
479, in which agreements in compromise or settlement were made, 
have no application. The policy in this case provided for an 
adjustment of loss by appraisers. The loss was adjusted in 
that way, but the policy still remained in full force and effect. 

(2) The plaintiffs recovered upon it, by proving the adjust- 
ment, without being put to proof of the actual loss; the ad- 
justment, in the absence of proof of fraud, being conclusive 
evidence of the loss. It is possible that it was unnecessary for the 

L—Vol. XL.—95. 
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plaintiffs to plead the adjustment. If so, it was unnecessary for 
the appellant to plead fraud in avoidance of it. In such case, 
upon proof of it being made, the appellant could avoid it by proof 
that it was procured by fraud. However, the plaintiffs did 
plead it, and the appellant sufficiently pleaded that it was pro- 
cured by fraud. We think that there can be no question but that, 
under such circumstances, the appellant was entitled to give 
evidence in support of its claim of fraud. If such claim were 
established, it would destroy the evidence upon which the plain- 
tiffs relied to prove damage. 

(3) It was not necessary for the appellant first to have the ad- 
justment set aside. Where one is induced by fraud to enter into 
an agreement, he may be entitled to the aid of equity to have it 
canceled; but, when it is made the basis of an attack against him, 
he may, without resorting to equity, defend on the ground of 
fraud. Bosley vs. National Machine Co., 123 N. Y. 550, 25 N. 
FE. 990; Mead vs. Bunn, 32 N. Y. 275. 

(4) We think, therefore, that when the plaintiffs sought to 
establish their loss by proof of the adjustment, the appellant was 
entitled to overcome its effect by proving, if it could, that it was 
procured by fraud. 

It follows that the judgment and order should be reversed, 
and a new trial ordered, with costs to the appellant to abide the 
event. All concur. 


COURT OF CIVIL APPEALS OF TEXAS. 
DALLAS. 


TEXAS & N. O. R. CO. 
vs. 


COMMERCIAL UNION ASSUR. CO. or Lonpon, ENG.* 


SUBROGATION OF INSURER—PLEADING. 


In an action by an insurer against a railroad company to recover the 
amount of a fire loss paid by plaintiff, who took a subrogation 
contract from insured under the insurance policy, caused by fire 
negligently set by the railroad company, allegations in the petition 
that defendant had settled with the insured for the damages over 
and above the amount of the insurance policy, are not subject to 
exceptions, where the petition did not show that the settlement was 
made in compromise of the loss sustained. 


(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. § 607.) 


* Decision rendered, March 25, 1911. On rehearing, May 13, 1911. 
137 S. W. Rep. 401. 
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SUBROGATION OF INSURER—INSTRUCTIONS. 


In an action by an insurer against a railroad company, to recover the 
amount of a fire loss paid by plaintiff, who took a subrogation 
contract from insured under the insurance policy, where evidence 
was admitted of a settlement by the railroad company with the in- 
sured, the company was entitled to an instruction that, if reasonable 
explanation were made of the settlement with the claimants because 
of a policy of making settlements with all parties sustaining losses, 
without regard to legal liability therefor, then proof of such settle- 
ment should not be considered as tending to admit liability of a 
defendant company. 


(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. § 607.) 


Appeal from District Court, Kaufman County; J. 5. Woods, 
Special Judge. 

Action by the Commercial Union Assurance Company of 
London, England, against the Texas & New Orleans Railroad 
Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


BAKER, Borts, PARKER & GARWooD, TERRY & BROWN, GOSSETT 
& SHEARON, and J. S. McEacuin, for Appellant. 


Booxuovut, J. 

This was a suit by appellee, assurance company, against appel- 
lant, railroad company, for $500; plaintiff’s original petition 
alleging, in substance, as follows: That plaintiff (appellee), for 
a premium of $25 paid by W. P. Allen, issued a policy of insur- 
ance, effective the 18th day of August, 1909, on a hay barn owned 
by said Allen at Gastonio, in Kaufman county, which said barn 
was near defendant’s right of way, and was destroyed by fire 
negligently set out by the railroad company the 18th day of 
August, 1909, the alleged liability of the railroad being based on 
permitting grasses and weeds to accumulate on the right of way, 
and the use of old and worn engines, not equipped with proper 
spark arresters, etc.; that in due course, and in pursuance of 
terms of the policy, said insurance company paid the full amount 
of said policy to said Allen, $500, and took from said Allen, under 
the terms of the policy, an assignment and subrogation contract, 
whereby the said railroad company became liable to the said in- 
surance company for the full amount of said policy; that the 
said alleged barn, when negligently burned by the railroad com- 
pany, was of the value of $1,358.80; that said railroad company, 
with full notice of said insurance company’s rights under said 
assignment and subrogation contract and policy, paid to the said 
Allen the full loss sustained by him by reason of the destruction 
of said barn, except the sum of $500 theretofore paid the said 
Allen by the insurance company, to wit, the sum of $600, with 
prayer for judgment in the sum of $500, together with 6 per cent 
interest from the 28th of September, 1909. Defendant answered 
by general demurrer and special exception to that portion of 
plaintiff’s petition which pleaded payment by the railroad company 
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to W. P. Allen for alleged loss of barn over and above the amount 
of said insurance policy, and general denial. Trial resulted in 
judgment for plaintiff against the railroad company for the full 
amount of the assigned and subrogated policy, with interest as 
prayed for, and from this judgment the railroad company has 
perfected its appeal to this court. 


(1) There was no error in overruling the exceptions to plain- 
tiff’s petition, as contended by appellant, wherein plaintiff alleged 
settlement by defendant with W. P. Allen for fire losses sustained 
by Allen, as result of a fire at Gastonio, August 18, 1909, for 
damages in amount over and above the $500 insurance policy 
sued on in this case. The petition did not show that such settle- 
ment was made in compromise of the loss sustained by Allen on 
account of the fire. 


(2) Defendant’s attorneys stated orally upon a hearing of their 
exceptions that the proof would show without question that train 
No. 166, engine 608, set out the fire which caused the damage 
which is the basis of suit; that such identification of train was 
established by depositions now on file; and the public policy of 
the defendant was to make settlement with citizens along its line 
sustaining loss by reason of fire set out by defendant’s engine, 
without regard to its legal rights or to legal liability ; and defend- 
ant insisted that the public policy of the defendant company in 
making settlements of fire claims arising from fire starting from 
defendant’s engines, without regard to legal liability, renders 
improper, under the law, the admission of proof of settlement with 
W. P. Allen, or others sustaining loss by reason of the fire com- 
plained of. We do not concur in this contention. The fact that 
the defendant settled the damages sustained by Allen and others 
resulting from the same fire was admissible in evidence as tending 
toshow an admission by the company that the fire whichdestroyed 
Allen’s barn was negligently set out by defendant’s engine. Rail- 
way vs. Hertzig, 3 Tex. Civ. App. 296, 22 S. W. 1013; Railway 
vs. Kellerman, 39 Tex. Civ. App. 274, 87 S. W. 4o1. 

(3) It is contended that the trial court erred in refusing ap- 
pellant’s special charge No. 1. It is insisted that the court having 
admitted proof of the settlement with Allen as an admission of 
negligence and liability, it should have given appellant’s special 
charge No. 1, as an aid to the jury to a proper consideration of 
the explanation of the settlement proven by plaintiff. Special 
charge No. 1 is as follows: “The court allowed evidence of set- 
tlement by defendant with W. P. Allen and others for claims for 
damages arising out of fire damage involved in this suit. The 
jury is instructed that if you find from other evidence admitted 
under ruling of this court that defendant has explained the reason 
for making settlement of claims of this character with others than 
the insurance company, then you are advised that such expla- 
nations, if made, may be considered by you in connection with 
plaintiff's testimony and contention to the effect that settlement 
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so made tended to prove unexplained an admission of liability 
on the part of defendant, and you should consider evidence offered 
by defendant, as tending to explain such settlement in connection 
with evidence offered by plaintiff showing settlement of such 
claims. If reasonable explanation is made of settlement with 
claimant, because of a certain policy of making settlements with 
all parties sustaining losses from fire set out by defendant’s 
engines, without regard to legal liability of defendant, then proof 
of such settlement should not be considered, as tending to admit 
liability of defendant company in this case.” 

This contention must be sustained. Brown and Milam testified 
that it was the policy of defendant to make nonlitigated adjust- 
ments with citizens along its right of way for damages arising 
from fires set by its engines, whether legally liable or not. If 
the jury believed that the settlement was made with Allen for the 
damages sustained by him by reason of the fact that appellant’s 
policy was to make settlement with all parties sustaining losses 
from fire set out by defendant’s engines, without regard to legal 
liability, then such settlement should not be considered as tending 
to admit liability that defendant negligently set out the fire. 

(4) Error is assigned that the court erred in its main charge in 
imposing the burden on the defendant, as an insurer and at its 
own hazard, of equipping its engines with the most approved 
spark arresters obtainable and in use} and erred in refusing de- 
fendant’s special charges Nos. 6 and 7, wherein the law was 
correctly announced touching the duty of the defendant company 
to use ordinary care to equip its engines with the most approved 
spark arresters in use. The charge is subject to criticism in this 
respect. The rule is that the duty is imposed upon the company to 
use ordinary care to equip its engines with the most improved 
spark arresters obtainable and generally in use. 

Defendant requested a special charge, No. 7 reading as follows: 
“The jury is instructed that, if you find from the evidence in this 
case that the defendant used ordinary care to have the locomotive 
or engine which is supposed to have set out the fire equipped with 
the best appliances in general use by railroad companies for 
preventing the escape of fire and sparks, and the defendant used 
ordinary care to keep such engine in good repair and serviceable 
condition, and that defendant’s employees in charge of its engine 
used ordinary care and skill in operating said locomotive and 
engine to prevent the escape of fire therefrom, then defendant 
would not be liable, although you may believe from the evidence 
that the fire which caused the damage sued for was in fact set 
out and started by fire which escaped from such engine or loco- 
motive.” “This charge announced a correct proposition of law, 
and the court erred in refusing the same. 

The assignments not discussed do not present reversible error, 
and are overruled. 

For the errors pointed out, the judgment is reversed, and the 
cause remanded. 
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On Rehearing. 


(5) In its motion for rehearing, appellant complains of our 
failure to sustain the seventh, eighth, and ninth assignments of 
error. These assignments complain of the court’s action in ad- 
mitting evidence of the setting out of numerous fires by defendant 
during the summer and fall of 1909, between Kaufman and 
Crandall; the defendant having admitted that the engine which 
set out the fire complained of was engine 608. It is contended 
the evidence should have been confined to the condition of said 
engine. Notwithstanding appellant’s admission that engine 608 
set out the fire which caused the damage, it introduced testimony 
that all its engines were equipped with the best approved spark 
arresters, and it was because of the admission of this evidence 
by defendant the plaintiff was permitted to introduce in rebuttal 
evidence that its engines were not so equipped, and that defend- 
ant’s engines, generally, during the months of July, August, 
and September, threw out sparks and set out fires. This evi- 
dence was properly admitted in rebuttal of defendant’s evidence 
that all its engines were properly equipped as to spark arresters. 

Appellant’s motion for rehearing is overruled. 


SUPREME JUDICIAL COURT OF MAINE 


BUMPUS 
US. 


AMERICAN CENT. INS. CO.* 


FIRE INSURANCE—CONSTRUCTION OF POLICY. 

The defendant issued to the plaintiff a policy of insurance on “his one 
story frame, steel roof building situated on the north side of 
Bridge Street, and known on the map as ‘Thurston’s Planing and 
Saw Mill,’ in Livermore Falls, privileged to be occupied as a planing 
mill and job shop.” The map referred to was “Sanborn’s Map,” 
so called, made for the use of fire insurance companies and their 
agents. The plaintiff had two “one story frame, steel roof buildings” 
north of Bridge Street*in Livermore Falls. In one logs were sawed 
and boards and dimension lumber were planed, and there was evi- 
dence that it was known at one time as “Thurston’s Planing and Saw 
Mill.” The other building was used more especially as a fitting and 
job shop, and contained a planer, band saw, and other machinery. 
The latter building was delineated on the map referred to with the 
legend, “C. H. Thurston, Saw and Planing Mill.” The former build- 
ing was not on the map at all. 


* Decision rendered, May 12, 1911. 79 Atl. Rep. 848. Syllabus by the 
Court. 
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Held, that description in the policy, “building * * * known on the 
map as Thurston’s Planing and Saw Mill,” must be construed to 
refer to the building that was on the map, and not to the building that 
was not on the map, and that the verdict of the jury which awarded 
damages for the loss of the building not on the map is not sustainable, 
as a matter of law. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 


Action by A. M. Bumpus against the American Central In- 
surance Company. Verdict for plaintiff, and defendant moves 
for a new trial. Motion sustained, unless remittitur be made. 


Argued before Emery, C. J., and Whitehouse, Savage, Spear, 
King, and Bird, JJ. 


McGitiicuppy & Morey, for Plaintiff. 
I. B. Crary and Newe.t & SKke.ton, for Defendant. 


SAVAGE, J. 

In this action on a fire insurance policy the only question sub- 
mitted to the jury, and the only one now to be considered by the 
court upon the defendant’s motion for a new trial, is: Which one 
of the plaintiff’s two mill buildings was covered by the policy? 

The property of the plaintiff which was insured is described in 
the policy as “his one story frame, steel roof building situated on 
the north side of Bridge Street, and known on the map as Thurs- 
ton’s Planing and Saw Mill, in Livermore Falls, Maine, privi- 
leged to be occupied as a planing mill and job shop.” 

The plaintiff had two “one story frame, steel roof” buildings 
situated north of Bridge Street in Livermore Falls, about 50 
feet from each other, and both were used for various kinds of 
mill purposes. The one which was destroyed by fire had a cir- 
cular saw, a butter, a planer for boards and lumber, a shingle 
machine, and a lath machine. In this mill the logs were sawed, 
and the boards and dimension lumber were planed, when neces- 
sary. The other building was used more especially as a fitting 
and job shop, and contained an edger, a moulder, a cut-off saw, 
a surface planer, a band saw, and a turning lathe. Much more 
planing was done in the former of the buildings above described 
than in the latter. 

The plaintiff contended at the trial that the former building 
was the one covered by the policy, and introduced much evidence 
to the effect that that building was used as a planing and saw- 
mill, rather that the other, and was generally known as the “saw 
and planing mill,” and as “Thurston’s Saw Mill,” or “Thurston’s 
Saw and Planing Mill,” before the plaintiff came into possession 
of the premises; while the other was used and known as a “job 
shop.” If the language of the policy were ambiguous with 
respect to the identity of the building insured, and thus open to 
construction by explanatory proof of the surrounding conditions 
and circumstances, it cannot be said that the phrase “Thurston’s 
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Planing and Saw Mill” is not fairly descriptive of the building 
that was burned, and a verdict based upon that conclusion should 
not be disturbed. 

On the other hand, the defendant contends that the policy was 
intended by it to cover the “job shop,” so called, and not the “saw 
mill.” And the evidence is well-nigh conclusive that such was 
the understanding of the local agents who wrote and issued the 
policy. It appears that the plaintiff had for several years carried 
two lines of annual policies from the same agency, one on the 
sawmill and one on the job shop. When old policies expired, 
new ones were issued in renewal, without special order, and 
mailed or handed to the plaintiff. The undisputed testimony is 
that the policy in suit was so issued in renewal of an unex- 
pired policy on the job shop, and was sent to the plaintiff. But 
the plaintiff, in fact, as he says, never saw the policy until after 
the fire. The plaintiff, not conceding the truth of the undisputed 
testimony, disclaims, knowledge of the course of the renewals. 
He relies solely upon the language of the policy. Further it 
appears that the New England Insurance Exchange, which reg- 
ulated and controlled rates at Livermore Falls, had established 
an annual rate of 7.13 per cent on the sawmill, and 6 per cent on 
the job shop. The policy in suit was issued at the job shop rate, 
or 6 per cent. Again, the language in the policy “privileged to 
be used as a planing mill and job shop” is more appropriate to 
the job shop than to the sawmill. 

But while it is proper to state these contentions, as illus- 
trative of the issues of fact presented to the jury, none of them 
are necessarily decisive of the case. It is not a question as to 
what kind of a contract the parties intended to make, but as to 
the contract they did make; not what property the defendant 
intended to agree to insure, but what property it did agree, by its 
contract, to insure. If the contract does not properly express the 
intention of the parties, it cannot be corrected in this suit. 
Martin vs. Smith, 102 Me. 27 65 Atl. 257. Here the defend- 
ant can be held only if it is “so nominated in the bond.” The 
contract being in writing, it must be construed, so far as it is 
unambiguous, according to the plain meaning of its terms. 

(1) Upon the face of the contract, the only ambiguity which 
appears is, What “map” was referred to in the expression 
“known on the map as Thurston’s Planing and Saw Mill”? But 
the evidence clearly shows that the map referred to was a section 
of “Sanborn’s map,” so called, a map showing the location shape, 
and exposures of buildings in the congested portions of towns, 
and made for the use of fire insurance companies and their 
agents. The plaintiff's sawmill proper did not appear on the 
section of the map made for Livermore Falls, which was in 
use at the date of the policy, but the “job shop” did appear, 

The rectangular building on the map is, admittedly, the “job 
shop.” The building which the plaintiff claims is the real “saw 
and planing mill,” and which he claims was insured, lay off the 
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lower side of the map, and, as already stated it was about 50 
feet from the job shop. 

It will be noticed that the policy did not, in terms, insure the 
“Thurston Saw and Planing Mill,” but a “building” “known on 
the map as Thurston’s Saw and Planing Mill.” And the only 
building to which that description can apply is the “job shop,” 
which is designated on the map as “C. H. Thurston Saw and 
Planing Mill.” In other words, the policy, by its terms, insured 
a building that was on the map, and not a building that was not 
on the map. We cannot stretch the description to a building off 
the map, without interpolating words which are not in the policy. 
To do so would be to make a contract for the parties, other than 
the one they have made for themselves. That we cannot do. 

It follows, then, that the building which was burned was not 
within the description in the policy, and the verdict of the jury, 
awarding damages for its loss, is not sustainable, as a matter of 
law. 

(2) By a stipulation filed before the trial, the parties agreed 
that, if the building destroyed was the one which the plaintiff 
claims was insured, the damages should be $500, the amount of 
the policy ; but that, if the policy applied to the building which the 
defendant claims was insured, the damages should be $75, with- 
out costs. 

Accordingly the certificate will be :— 

If the plaintiff, within 30 days after the certificate of decision 
is received by the clerk, shall remit all of the verdict in excess 
of $75, motion for a new trial overruled; otherwise motion 
sustained. 
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ACCIDENT AND HEALTH. 
SUPREME COURT OF MISSISSIPPI. 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CO. 
Us. 
WALKER. (No. 14,669.)* 


REGULATION—STATE POWER. 


Under the police power, a state can regulate insurance and provide the 
kind of contracts which may be made. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


LIMITATION OF LIABILITY—VALIDITY. 

Under Code § 2575, prohibiting policy stipulations limiting the time within 
which suit may be commenced to less than one year after loss, pro- 
vision in an accident policy limiting insurer’s liability to one-fifth 
of the amount of insurance, unless notice of accident be given within 
10 days thereafter, is not enforceable. 


(For other cases, see Insurance, Cent. Dig. §§ 1316, 1317; Dec. Dig. § 
530.) 


Appeal from Circuit Court, Forrest County; W. H. Cook, 
Judge. 

Action by Allen Walker against the General Accident, Fire & 
Life Assurance Company. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


STEVENS, STEVENS & Cook, for Appellant. 

CiypeE R. Conner, for Appellee. 

MayEs, C. J. 

On the trial of this case the court gave a peremptory instruction 
to the jury to find for appellee in full amount sued for and to 
which he claimed to be entitled under the accident policy. It is 
contended by appellant that this was error, and hence an appeal 
is prosecuted. 

The only feature of this case which we desire to discuss is 
the effect which section 2575, Code of 1906, has upon that clause 
of the contract of insurance which limits the right of the insured 
to a recovery of only one-fifth of the insurance, unless written 
notice shall be served on the company at its office in Philadelphia, 
Pa., within 10 days from the date of the happening of the 
accident rendering the company liable on the policy. It appears 
that Allen Walker procured an accident policy entitling him to 
the sum of $100 in case of accident resulting in a severance of 
either hand at or above the wrist. The accident insured against 


* Decision rendered, May, 22, 1911. 55 South. Rep. 51. 
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happened, and this policy was in full force at the time. Under 
a clause in the policy he became entitled to the sum of $100. 
But there is another clause in the policy which provides that if 
written notice of accident or injury, etc., be not given to the 
corporation at its office in Philadelphia, Pa., within 10 days after 
the accident happens, the assurance company shall only be liable 
to pay one-fifth of the amount which would otherwise be payable 
under the policy. It is contended on the part of appellant that 
this notice was not given, and because it was not given it is not 
liable to Walker, except for $20, or one-fifth of the amount he 
would be entitled to, had he given the notice. We do not con- 
sider the question as to whether or not the assurance company 
waived this clause, deeming it unimportant in the light of the 
other question discussed in this opinion. 


(1) The question which we should decide is the validity of 
this clause, when considered in connection with section 2575, 
Code of 1906. That a state has the right to regulate the business 
of insurance, and provide the kind and character of insurance 
contracts which may be made, is beyond controversy. It is one 
of the most important police powers exercised by the state. 


(2) Section 2575 of the Code provides that “No company shall 
make any condition or stipulation in its insurance contract con- 
cerning the court or jurisdiction wherein any suit thereon may 
be brought, nor shall they limit the time within which suit may 
be commenced to less than one year after the loss or injury, 
and any such condition or stipulation shall be valid.” The clause 
in the policy which requires written notice within 10 days as a 
condition to liability on the part of the assurance company for 
the full amount named in the policy and for which the insured 
pays his premiums is in conflict with the statute above quoted. 
Under the terms of this policy Walker became entitled to recover 
the sum of $100. The company contracted to pay this sum to 
him, and accepted his money for the premiums as a consideration 
for this contract. The risk which they insured against happened, 
and they now undertake to avoid payment of four-fifths of it 
on the ground that they did not receive written notice in 10 
days. The contract is plain in its terms, and no stipulation in 
the contract as to the time of giving the notice can reduce the 
liability which the company undertakes to assume, if the stipu- 
lation as to time be less than that which the statute prescribes. 


The clause under consideration is an attempt to evade the 
statute, or amounts to an evasion of it, if it should be enforced. 
The clause referred to in this policy is nothing but a limitation 
that no suit shall be entertained to recover the full amount of 
the policy, unless preliminary steps looking to the suit be com- 
menced within 10 days from the accident, whereas the statute 
provides that there shall be no limit for less than a year. It:is 
true that this condition excludes not all, but four-fifths, of ‘the 
amount; but the principle is just the same. as if it provided: that 
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no suit should be begun to recover any part of the policy unless 
written notice should be given within the 10 days. Any contract 
of insurance which undertakes to relieve the insurance company 
from the full responsibility on its contract by requiring any kind 
of notice for less than the time required by the statute is in con- 
flict with section 2575, Code of 1906, and void. The reasonable- 
ness of the time within which the notice is required might play 
a part in this case, were it directly involved. 
Affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


DEWEY 
vs. 


NATIONAL CASUALTY CO* 


CONSTRUCTION—WAIVER OF CONDITIONS. 


A condition in a health policy that notice in writing should be given 
within 10 days of the beginning of the illness, and that a failure to 
do so should limit the liability .of the company to one-fifth the 
amount of the indemnity, was not waived because the defendant 
repudiated its liability on the ground that the premium was not paid 
in time. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


Appeal from Municipal Court, Borough of Manhattan, Seventh 
District. 

Action by Hannis Dewey against the National Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Re- 
versed and remanded. 


Argued before Seabury, Lehman, and Gerard, JJ. 


Epwarps C. Soust (Theodore H. Lord, of counsel), for Ap- 
pellant. 

SAMUEL A. JAcoBson (Sol J. Freudenheim, of counsel), for 
Respondent. 

GERARD, J. 

Plaintiff sued on a policy of insurance issued to him by de- 
fendant. The action was brought to recover sick benefits under 
the policy. 

The policy provided that, in consideration of a premium of $1 


* Decision rendered, May 4, 1911. 129 N. Y. Supp. 136. 
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per month, the defendant would pay a sick benefit of $1 a day, 
providing notice in writing was given within 10 days from the 
beginning of the illness or date of the accident. Paragraph M 
of the policy is as follows :— 

“Written notice of * * * any illness must be given to the 
company * * * within ten days from * * * the beginning 
of the illness. Failure on the part of the assured or beneficiary 
to comply strictly with said notice requirement shall limit the 
liability of the company to one-fifth the amount of indemnity it 
would otherwise have to pay under the policy.” 


In Whiteside vs. North Am. Co., 200 N. Y. 320, 93 N. E. 948, 
the Court of Appeals held that such a provision was binding. It 
remains, however, to consider whether the company waived the 
benefit of the clause. It is urged by respondent that an insurance 
company can effectually waive a forfeiture by failure to file 
proofs of loss within the time specified without an agreement 
based on a new consideration, or where the circumstances do not 
amount to an estoppel. Brink vs. Hanover Fire Ins. Co., 80 N. Y. 
108. And, if such a condition is once waived, the company can- 
not recall the waiver and insist on the forfeiture. As was said 
in the Brink Case :-— 


“They may refuse to pay without specifying any ground and 
insist upon any available ground, but, if they plant themselves 
upon a specified defense and so notify the assured, they should 
not be permitted to retract after the latter has acted upon their 
position as announced and incurred expenses in consequence of 
it.” 

See, also, Walker vs. Phoenix Co., 156 N. Y. 628-633, 51 N. 
E. 392; Goodwin vs. Mass. Co., 73 N. Y. 480; Kiernan vs. 
Dutchess Co., 150 N. Y. 190-195, 44 N. E. 698; Hermann vs. 
Niagara Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. Rep. 197. 

Here the company bases its defense on failure to pay a pre- 
mium, following up a letter it sent plaintiff as follows :— 


“We have your preliminary notice of your disability due to 
illness. Your disability commenced January 24th; the January 
premium was not paid until the 20th; therefore your policy was 
not in force at the time the disability commenced. We shall 
therefore be unable to entertain your claim arising from this 
disability at this time.” 


But this is a total denial of liability under_the contract. It does 
not follow that the company did not have the right to urge this 
provision M, which provides for a reduction in the amount of the 
sum payable if provision M is not complied with. If provision 
M had provided that there should be no payment under the policy 
if the notice were not given under provision M, then respondent’s 
theory about waiver might apply; but as provision M provides, 
not for no payment, but for a different payment, in case its pro- 
visions are not complied with, there was no waiver of the pro- 
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visions of M in asserting that the policy was not in force because 
of failure to pay premium. 

Judgment reversed and new trial ordered, with costs to appel- 
lant to abide the event. All concur. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


There could here be no waiver of provision M. because the measure 
of liability under that provision had already been established whether 
liability was denied or not. If the policy had provided that in case of 
illness from any specified disease the liability would be similarly reduced 
it is obvious that in case of such disease the actual liability of the com- 
pany would be the reduced amount regardless of its refusal to pay 
and not such sum as might be payable under other contingencies. The 
reduced liability is the amount for which the company is obligated to 
respond not some other amount which under other conditions it might 
have contracted to pay. 


EATON vs. INTERNATIONAL TRAVELERS’ ASS’N OF 
DALLAS.* 


(Court of Civil Appeals of Texas.) 


MUTUAL BENEFIT INSURANCE — ACTION — VENUE — CON- 
TRACT PROVISIONS—VALIDITY. 

The right accorded to a plaintiff under Rev. St. 1895, art. 1585, subd. 12, 
providing that suits against life and accident insurance companies or 
associations may be brought in the county and precinct in which the 
person injured resides at the time of such injury, is a substantial 
right of fundamental importance of which he cannot be deprived, 
except by the Legislature; and a by-law of such an association, 
seeking to deprive a policyholder of such right, is void, and cannot 
be made binding by his contract to abide by it. 


.(For other cases, see Insurance, Cent. Dig. § 1538; Dec. Dig. § 618.) 


MUTUAL INSURANCE ASSOCIATIONS—BY-LAWS—BINDING 
EFFECT UPON POLICYHOLDERS. 

Though future by-laws of an insurance association may by agreement be 
made a part of the policy issued by such association, yet the policy- 
holder entering into such an agreement will be deemed to con- 
template only such by-laws as the association has power to pass; 
that is, such only,as are reasonable and consistent with the rights 
guaranteed to him by statute, and not by-laws attempted to be passed 
depriving him of valuable statutory right. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


* Decision rendered, April 5, 1911. Rehearing denied, May 3, 1911. 
136 S. W. Rep. 817. 
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HILGENBERG vs. GREAT EASTERN CASUALTY CO. OF 
' NEW YORK.* 


(Supreme Court of New York, Appellate Division, First Department.) 


SECURITY FOR COSTS—REQUIRING FROM ADMINISTRATOR. 


Where ancillary administration was taken out in this state for the sole 
purpose of suing on an accident policy held by a resident of 
another state at his death, there being no assets in this state but 
the cause of action on the policy, the motion of the insurer for 
security for costs, under Code Civ. Proc. § 3271, permitting the 
court in its discretion to require such security from an administrator, 
was improperly denied, in the absence of special reasons for such 
action. 

(Fer other cases, see Costs, Cent. Dig. §§ 439-461; Dec. Dig. § 109.) 


* Decision rendered, May 5, 1911. 129 N. Y. Supp. 240. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 


BUCHNER 
Us. 


TITLE GUARANTY & SURETY CO-* 


GUARANTY—LIABILITY INCURRED. 


An application for a bond guaranteeing the fidelity of an employee recited 
that the position of the émployee was that of taking orders and 
delivering goods sent to him C. O. D. The application was signed 
and warranted by the employer The employer, receiving orders from 
the employee and from customers, shipped goods to the employee, 
who distributed the same, and collected and remitted the proceeds. 
Goods not taken as ordered were retained by the employee in a store- 
room until he could sell the same. The employer knew and approved 
of the practice. There was a shortage in the employee’s accounts; 
but it could not be shown whether the shortage resulted from a 
failure to turn over money collected on C. O. D. orders, or from 
misappropriation of goods, which the employer had permitted him to 
retain in the storehouse to sell to customers. Held, that insurer was 
not liable on the guaranty; the description of the employee’s duties 
in the application being in fact misleading. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


Appeal from Trial Term, Kings County. 

Action by Robert P. Buchner against the Title Guaranty & 
Surety Company. From a judgment dismissing the complaint, 
plaintiff appeals. Affirmed. 


Argued before Jenks, P. J., and Burr, Thomas, Carr, and 
Woodward, JJ. 


Sau S. Myers (Louis Salant, on the brief), for Appellant. 
AprIAN T. KIERNAN, for Respondent. 


PER CuRIAM. 

This is an appeal from a judgment of the Supreme Court in 
Kings County dismissing the complaint at the close of the plain- 
tiff’s evidence. This is the second time this controversy has 
been before this court for consideration. The plaintiff holds his 
cause of action by assignment from the firm of A. D. Matthews’ 
Sons. That firm brought an action thereon in the Municipal Court 
in the borough of Brooklyn, and their complaint was dismissed at 
the close of their evidence. The judgment of dismissal was 
affirmed by this court without opinion. Thereafter the claim was 


* Decision rendered, April 21, 1911. 128 N. Y. Supp. 1007. 
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assigned to the present plaintiff, and a new action was brought in 
the Supreme Court. ‘The claim arises as follows :— 

The defendant issued a surety bond to A. D. Matthews’ Sons, 
guaranteeing the fidelity of one White as an agent or employee 
of that firm. The bond was renewed from year to year. On 
March 25, 1908, during the continuance of the bond, White was 
found short in his accounts with his employer to an amount ex- 
ceeding $500. This shortage resulted from the misappropriation 
by White of either cash received by him for the firm or good$ of 
the firm left by it in his custody. According to the proofs, it was 
impossible to say from which, of either, or possibly a mingling of 
both, the shortage came. The firm made a claim upon the de- 
fendant for reimbursement to the extent.of $500 under the surety 
bond. It appears that the bond was issued upon a written appli- 
cation, signed and warranted as to its statements by the employers 
of White, in which the following questions and answers appear : 


6 (a) What will be the title of 
applicant’s position ? 
(a) Taking orders and deliver- 
ing goods sent 
(b) to him C. O. D. 
(b) Explain fully his duties 
in connection therewith. 


At the time of this application and during all the time the 
surety bond was in force, the course of dealing between the firm 
and White was as follows: White was their agent for the receipt 
of orders and the delivery of goods on C. O. D. orders at Hunt- 
ington, Long Island. The firm conducted a large department 
store in Brooklyn. In addition to orders received direct from 
White, there was a large volume of C. O. D. orders received by 
mail from Huntington. The goods sent in response to the orders 
were shipped to White and distributed by him, and the cash pro- 
ceeds collected by him and turned over to the firm. It happened, 
however, that many times the goods so sent C. O. D. were not 
taken by the parties ordering them, and in that event White either 
shipped them to Brooklyn or retained them at Huntington in a 
storeroom until he could sell them to new customers. This 
practice was known to and approved by the firm, and it happened 
frequently that White would keep goods of the firm in the store- 
room as long as four months and amounting in value to sums 
exceeding a thousand dollars. When the crash came, and White’s 
dishonesty became apparent, it was impossible to show whether 
the shortage resulted from a failure to turn over moneys actually 
collected on C. O. D. orders, or from a misappropriation of goods 
which the firm had permitted him to retain in his storehouse for 
the purpose of sale to customers other than those who had 
ordered them originally on C. O. D. orders. 

This court was of opinion on the former appeal that, under 
these circumstances, the defendant was not liable upon the 
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surety bond, because the answer to the question calling for a full 
explanation of White’s duties in connection with his position did 
not state fully nor fairly truly the extent and nature of such 
duties. Nothing appears in the proofs taken in this action to 
lead to any change of opinion. The duties of White, as shown 
by the plaintiff's own proof, were not confined to “taking orders 
and delivering goods sent to him C. O. D.,” as the application for 
the policy states; but he was in fact, in addition to said duties, 
the manager of a sort of branch shop of the firm at Huntington, 
with a fair supply of merchandise, making sales of goods to 
customers dealing with him directly, and possibly on credit. 
Taking the whole situation as it was shown to exist, the state- 
ment in the application, though probably not intended to mislead, 
was in fact misleading. While the defendant was willing to take 
the chances of Whites’s fidelity in “taking orders and delivering 
goods sent to him C. O. D.,” with the ordinary incidents of such 
services, including quick remittances of moneys collected or 
return of goods not delivered, it was quite another thing to guar- 
antee White’s conduct as the custodian of goods for months at 
a time, and as practically a shopkeeper in the sale of goods so kept 
by him. 
The judgment should be affirmed with costs. 


AETNA LIFE INS. CO. vs. S. H. & S. MINING CO.* 


(Supreme Court of Kansas.) 


INDEMNITY INSURANCE—LIABILITY FOR PREMIUM. 


In an action by the appellant to recover premiums upon an insurance 
policy written for one year, the appellee pleaded a preliminary verbal 
agreement for such insurance for six months only, for which it had 
paid the premiums in full. The answer contained allegations that the 
appellee believing that the policy had expired took out other insurance 
upon which it had received indemnity for losses occurring during the 
last six months of the year, for which the appellant would have been 
liable if its policy had been in force during that period. It is held 
that these allegations should have been stricken out on motion, and 
that evidence admitted to prove them was prejudicial. 


(For other cases, see Insurance, Cent. Dig. $§ 402-407; Dec. Dig. § 188.) 


* Decision rendered, May 6, 1911. 115 Pac. Rep. 540. Syllabus by 
the Court. 
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SUPREME COURT OF ILLINOIS. 


DEVINE 
US. 


FEDERAL LIFE INS. CO* 


LIFE INSURANCE—DELIVERY OF POLICY—NECESSITY. 


Unless expressly made so by the contract, actual delivery to insured of a 
life policy is not necessary to validity of the contract. 


(For other cases, see Insurance, Cent. Dig. § 219; Dec. Dig. § 136.) 


LIFE INSURANCE-—ACTION—SPECIAL FINDING AND GEN- 
ERAL VERDICT—INCONSISTENCY. 

The special finding that the life policy sued on had never been delivered 
to insured not being the determination of any ultimate fact, or of a 
fact having a controlling effect on an ultimate fact, it is not so in- 
consistent with, as to control, the general verdict for plaintiff. 

(For other cases, see Insurance, Cent. Dig. § 1787; Dec. Dig. § 670.) 


LIFE INSURANCE—PREMIUM—MANNER OF PAYMENT. 

It is not necessary to the taking effect of a life policy that a premium 
thereon be paid in cash, but it may be paid by the giving of a note, or 
otherwise, if so agreed by the parties. 

(For other cases, see Insurance, Cent. Dig. § 31; Dec. Dig. § 137.) 


LIFE INSURANCE—PREMIUMS—NOTES—NON PAYMENT. 

That insured executed and delivered to the insurer’s agent a note for the 
first year’s premium, and at his death was in default thereon, did not 
if the agent took the note under such circumstances as to constitute 
an absolute payment of the premium invalidate the insurance, under 
the provision of the policy that failure to pay any premium or note 
when due will forfeit the policy. 


(For other cases, see Insurance, Cent. Dig. § 897; Dec. Dig. § 349.) 


LIFE INSURANCE—FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM NOTE—SPECIAL FINDINGS. 

Special findings that insured executed and delivered to the agent of in- 
surer a note for the first year’s premium on the life policy and at 
his death was in default thereon, and that the policy provided that 
failure to pay any premium or note when due will forfeit the policy, 
“excepting as herein provided,” do not show a forfeiture of the 
policy; there being no special finding showing what such exceptions 
are. 

(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


LIFE INSURANCE—CONTRACT BETWEEN INSURED AND IN- 
SURER’S AGENT—EVIDENCE. 

While in an action on a policy on the life of C. application for which 
was taken by J., agent of insurer, they having been brought to- 
gether by B., who acted as clerk or agent of J., representations made 


* Decision rendered, April 19, 1911. Rehearing denied, June 7, 1911. 
95 N. E. Rep. 174. 


L—Vol. XL.—96. 
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by B. to C. are not admissible on the theory that they were made by a 
subagent of insurer, and so were binding on its contract with J. 
authorizing him to hire such subagents only as it should approve, 
and it not having approved any employment of B. as a subagent, yet 
3.’s representation to C. having been only what J. had instructed 
him to make, namely, that, if C. would take out a policy through J., 
J. would lend him money, and would hold the policy as security till the 
notes given for the money loaned were paid, B.’s testimony to this 
effect, and that, in accordance with such representations, when the 
policy was issued, J. made a loan to C., and C. executed and 
delivered notes to J., one for the amount of the first year’s premium, 
was admissible to show the nature of the contract between J. and 
C., whereby the notes were given to J., and the policy was held by 
him for C., and not for insurer, instead of being delivered into the 
manual possession of C. 


(For other cases, see Insurance, Cent. Dig. § 1673; Dec. Dig. § 651.) 


LIFE INSURANCE—CONTRACT BETWEEN INSURED AND IN- 
SURER—AGEN T—EVIDENCE 5 

The admission of insurer in a letter to the attorney for plaintiff in an 
action on a policy on the life of C., in which the defense was that 
the policy had never been in force, as it had not been delivered to 
C., and he had paid none of the first premium, that notes, one of 
them for the first year’s premium, testified to by another, were 
given by C., and delivered to J., insurer’s agent, was a proper fact 
to be proven, in order to throw light on the transaction between J. 
and C. at the time of the issuance of the policy, which plaintiff con- 
tended was left by C. with J. as security for a loan to pay the 
premium. 


(For other cases, see Insurance, Dec. Dig. § 651.) 


LIFE INSURANCE—CONTRACT BETWEEN INSURED AND IN- 
SURER’S AGENT—EVIDENCE. 

Though insurer was not connected with the loan business, evidence that 
J., the agent of insurer, who took the application for insurance on 
the life of C., was engaged in the business of loaning money, is ad- 
missible, in an action on the policy, defended against on the ground 
that the policy was never in force, because never delivered to C. and 
because he had not paid the first premium, in connection with tes- 
timony that J. made a loan to C. to pay the first premium, and took 
his note therefor, and held the policy as security. 


(For other cases, see Insurance, Cent. Dig. § 1673; Dec. Dig. § 651.) 


LIFE INSURANCE—DELIVERY OF POLICY. 

On the theory that delivery of a life policy was necessary, though 
neither it nor the application provided that it should not become 
operative till delivered to insured, the law is correctly stated by an 
instruction that if insurer sent the policy to J., its agent, to deliver to 
C., insured, and while it was still in the hands of J. he and C. 
agreed that it should be retained by J. as security for his indebtedness 
to J., this would amount to a delivery of the policy. 


(For other cases, see Insurance, Cent. Dig. § 220; Dec. Dig. § 136.) 


Appeal from Appellate Court, First District, on Appeal from 
Municipal Court of Chicago; John W. Houston, Judge. 

Action by John F. Devine, administrator de bonis, against the 
Federal Life Insurance Company. Judgment for plaintiff was 
affirmed by the Appellate Court, and defendant appeals on a cer- 
tificate of importance. Affirmed. 





Life.] Devine vs. Federal Life Ins. Co. 


C. A. ATKINSON and H. C. Levinson, for Appellant. 
CuHar.es R. Napier, for Appellee. 
Cooke, J. 

This was an action brought in the municipal court of the city 
of Chicago by John F. Devine, as administrator of the estate of 
Ralph W. Chance, deceased, against the Federal Life Insurance 
Company to recover the sum of $1,000 alleged to be due on a 
policy of insurance claimed to have been issued by the company 
to Chance in his lifetime. The policy was dated May 4, 1907. 
Chance was struck and killed by a train of the Illinois Central 
Railroad Company on the morning of May 30, 1907. The de- 
fense to the action was that the policy had never been in force, 
as it had not been delivered to Chance and he had never paid any 
part of the first premium. The claim of the administrator was 
that, by an arrangement with Robert J. Jeffs, the general agent 
for the insurance company and the person who secured the ap- 
plication of Chance, the policy was delivered by the company 
to Jeffs for Chance, and it was held by Jeffs to secure the pay- 
ment of three notes given by Chance to Jeffs, one for the amount 
of the first premium, one for $50 and one for $10.14. After the 
death of Chance, and on June 3, 1907, Jeffs, who had held the 
policy from the time of its issuance until that date, returned it 
to the insurance company, indorsed “not taken.” The jury found 
the issues for the plaintiff and returned a verdict for the full 
amount of the policy, $1,000. Judgment was rendered on this 
verdict and an appeal was taken to the Appellate Court for the 
First District, where the judgment of the municipal court was 
affirmed. The case is brought here by appeal upon a certificate 
of importance. 


[1-3] It is first contended that this judgment should be re- 
versed for the reason that the general verdict is contrary to 
certain special findings of fact made by the jury. The jury 
were asked to answer twelve special interrogatories which were 
submitted to them. Of the twelve, three were so framed that 
no answer was required by reason of the answers given to cer- 
tain others of the interrogatories. By the first interrogatory the 
jury were asked, “Was the policy sued on in this action delivered 
by the Federal Life Insurance Company to Ralph W. Chance 
during his lifetime?” To this the jury answered “No,” and it is 
claimed that this finding is so inconsistent with the general ver- 
dict that it must be held to control the same and that the court 
should have entered judgment for the appellant. In determining 
whether a special finding is so inconsistent with the general ver- 
dict that the latter must be held to be controlled by the former, 
we cannot look at the evidence. All reasonable presumptions 
will be entertained in favor of the general verdict while nothing 
will be presumed in aid of the special finding of fact. The in- 
consistency must be so irreconcilable as to be incapable of being 
removed by any evidence admissible under the issues. Chicago 
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& Northwestern Railway Co. vs. Dunleavy, 129 Ill. 132, 22 N. E. 
15. Applying this rule, we find that there is no irreconcilable 
inconsistency between this special finding of fact and the general 
verdict. 


[4, 5] By its terms, the application for a policy of insurance 
may be made a part of the policy itself. The application may or 
may not provide that the insurance shall take effect only upon 
the delivery of the policy to the insured. Unless expressly 
made so by the contract itself, an actual delivery of a policy of 
insurance to the insured is not essential to the validity of the 
contract, and the rule under such circumstances is that a policy 
becomes binding upon the insurer when signed and forwarded to 
the insurance broker to whom the application for insurance was 
made, to be delivered to the insured. Where an application is 
made for insurance, there is no liability until the application is 
accepted, but the acceptance and issuing of the policy complete 
the contract. Rose vs. Mutual Life Ins. Co., 240 Ill. 45, 88 N. 
FE. 204. The finding of the jury that the policy had never been 
delivered to Chance was not the determination of any ultimate 
fact, or of a fact which had a controlling effect upon any ulti- 
mate fact. This finding is not so inconsistent with the general 
verdict that it should control, and the court did not err in ignor- 
ing this finding and entering judgment on the verdict. 

It is urged that special findings numbered 3, 5, 6, 7, 8, 10, and 
12 are also inconsistent with the general verdict. We do not so 
regard them. The third finding was that the deceased had not 
paid the premium on his policy in cash; the fifth, that he did 
execute a note for the amount of the premium; the sixth, that 
the note was executed on May 10, 1907, and delivered to Jeffs; 
the seventh, that the note was payable in installments of $2.50 
each, and that the first installment became due on May 29, 1907; 
the eighth, that Chance did not pay the installment falling due 
on May 29, 1907; the tenth, that none of the installments men- 
tioned in said note were paid during the lifetime of Chance; 
and the twelfth, that the policy sued on contained the provision, 
“failure to pay any premium or note, or interest thereon, when 
due, will forfeit, without notice, the policy and all payments 
thereon, excepting as herein provided.” 


[6, 7] It is not necessary that a premium on a policy of life 
insurance should be paid in cash. It can be paid by the giving 
of a note, or otherwise, if so agreed by the parties. That Chance 
executed a note and delivered it to Jeffs, the agent, for the 
amount of the first year’s premium, and that at the time of his 
death he was in default in the payment of this note, would not 
necessarily invalidate the insurance notwithstanding the provi- 
sion found to have been contained in the policy, as Jeffs may 
have taken the note under such circumstances as would consti- 
tute an absolute payment of the premium. 


[8] A further reason why these special findings do not show 
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a forfeiture of the policy is that by the twelfth finding the policy 
contained a clause providing for a forfeiture under certain cir- 
cumstances, “excepting as herein provided.” What the excep- 
tions are is not shown by any of the special findings. For any- 
thing that is disclosed by these findings, the circumstances may 
have been such that they come within some exception contained 
in the policy which would prevent a forfeiture. As we view the 
special findings of the jury, and testing them by the rule above 
referred to, we do not regard any of them as inconsistent with 
the general verdict. 

The parties on both sides have argued the facts elaborately, 
and the appellant insists that under the facts as disclosed the 
judgment of the Appellate Court should be reversed. All ques- 
tions of fact involved have been finally determined by the judg- 
ment of the Appellate Court. We will review only the questions 
of law presented. 


[9] It is contended by appellant that the court erred in ad- 
mitting the testimony of one Baker, a witness for appellee. In 
order to dispose of this objection it will be necessary to state 
some of the facts. 

The appellant company had its general offices in the city of 
Chicago. Robert J. Jeffs was its general agent and had a writ- 
ten contract with the appellant. Jeffs was also president of a 
corporation known as the Consolidated Agencies Company, with 
offices in the city of Chicago. The witness Baker was in the 
employ of the Consolidated Agencies Company and worked un- 
der the immediate direction of Jeffs. Baker testified that while 
his employment was nominally by the corporation, and he gave 
his receipts for his monthly salary to the corporation, he was, in 
fact, working for Jeffs. Under his employment with the Con- 
solidated Agencies Company, Baker solicited insurance for 
Jeffs, and brought together Jeffs and those who desired to make 
applications for insurance to appellant. It was Baker who first 
solicited Chance to apply to appellant for a policy of insurance. 
He testified that he made certain representations to Chance 
under the direction of Jeffs, and that he stated to him only what 
Jeffs had instructed him to state. Those representations were, 
in substance, if Chance would take out a policy of insurance 
through Jeffs, that Jeffs would lend him money, and would hold 
the policy of insurance as collateral or security until the notes 
given for the money loaned should be paid. Baker did not take 
the application of Chance, but did succeed in bringing Jeffs 
and Chance together, and the application was taken by Jeffs and 
was sent by Jeffs to appellant. Baker further testified that, in 
accordance with the representations he had made to Chance 
under the direction of Jeffs, when the policy of insurance was 
issued by appellant Jeffs made a loan to Chance and Chance 
executed and delivered to Jeffs three promissory notes payable 
to Jeffs, one for the amount of one year’s premium, being $30.80, 
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one for $50 and one for $10.14, and he explained that the latter 
note was composed of the following items: $5, which was for 
a credit inspection fee, and $5.14, being one year’s interest in 
advance at the rate of 6 per cent on the $50 note, the note for 
$30.80 and the $5 inspection fee. 

The basis of the objection to the admission of the testimony 
of Baker is that in its contract with Jeffs appellant authorized 
Jeffs to hire such subagents only as should be approved 
by appellant, and that it had never approved of the em- 
ployment of Baker as a subagent, and therefore should not 
be bound by any representations which Baker made to the 
decedent at the time the insurance was solicited. The testimony 
of Baker was not admissible upon the theory that he was acting 
as a subagent of appellant, and could therefore bind appellant 
by such representations as he should make in securing an ap- 
plication for a policy of insurance. Baker did not act as the 
subagent of appellant in this transaction. He did not secure the 
application of the deceased for the policy of insurance. He 
acted merely as the clerk or agent of Jeffs, making only such rep- 
resentations to Chance as he was authorized by Jeffs to make. 
Acting in this capacity, he brought the deceased and Jeffs to- 
gether, and the application for the policy of insurance was made 
by the deceased, and, when the policy was issued and delivered 
to Jeffs, it was held by him in accordance with the arrangements 
made with Chance both by Jeffs personally and through the wit- 
ness Baker. The testimony of this witness was admissible in 
order to show the nature of the contract between Jeffs and 
Chance whereby these three several notes were given to Jeffs, 
and the policy was held by him for Chance, and not for the ap- 
pellant, instead of being delivered into the manual possession of 
Chance. 

[10] It is next objected that the court erred in admitting in 
evidence a letter from the president of the insurance company to 
the attorney for appellee, written in October, 1907. That letter 
was written in response to one received by the president of ap- 
pellant and simply detailed that Chance had given a note to Mr. 
Jeffs for the amount of the premium, together with the other 
notes mentioned; that he had before his death only paid the 
note for $10.14, had paid no part of either of the other two notes 
and was in default at the time of his death, and for that reason, 
and for the further reason that the policy had never been deliv- 
ered to him, the company was not liable. The letter further 
stated that the two notes for $50 and $30.80, respectively, were 
in the possession of appellant. This letter was properly admitted 
in evidence. The admission of the appellant that the three notes 
testified to by Baker were actually given by Chance and deliv- 
ered to Jeffs was a proper fact to be proven in order to throw 
light upon the transaction between Jeffs and Chance at the time 
the policy was issued. 
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[11] It is also objected that the court erred in admitting tes- 
timony showing that Jeffs, acting for himself or for the Con- 
soldiated Agencies Company, was engaged in the business of 
loaning money, for the reason that appellant had nothing to do 
with the methods of business of Jeffs or the Consolidated 
Agencies Company in the loaning of money. This evidence was 
properly admitted. While it might be said that appellant had 
nothing to do with the business of loaning money carried on by 
Jeffs or by the Consolidated Agencies Company, it was a matter 
proper to be shown, in connection with the testimony of Baker 
as to the nature of the transaction between Chance and Jeffs, 
whether Jeffs was engaged generally in that line of business. 
The evidence discloses, however, that under the contract with 
Jeffs appellant did have some connection with the money loan- 
ing business carried on by Jeffs or the Consolidated Agencies 
Company. Attached to the contract between Jeffs and appellant, 
and expressly made a part thereof, is an instrument marked 
“Exhibit A,” whereby Jeffs is appointed general agent of appel- 
lant, with authority to solicit and write applications for life in- 
surance for appellant, “in connection with the loaning of money 
by said second party [Jeffs] in any state or territory where said 
company is admitted,” whereby Jeffs is given the exclusive right 
to secure applications for insurance in connection with the loan- 
ing of money to applicants for insurance, with certain limita- 
tions, and whereby it is agreed that appellant shall acknowledge 
and consent to the written assignment of all commissions and re- 
newals and other profits accruing, under the terms of the con- 
tract, to the Consolidated Agencies Company, and shall consider 
applications for insurance, under the terms of the contract, 
which are secured by Jeffs by the Consolidated Agencies Com- 
pany. This evidence was properly admitted. 

[12] Appellant objects to the giving of instructions numbered 
I, 2, and 12. Instruction No. 1 was proper. It told the jury, 
in substance, that if they believed from the evidence, that appel- 
lant sent the policy to its agent, Jeffs, for the purpose of delivery 
to Chance, and while the policy was still in the hands of Jeffs 
an agreement was entered into between Chance and Jeffs that 
the policy should be retained by Jeffs as security for indebted- 
ness due him from Chance, such arrangement would, in law, 
amount to a delivery of the policy. Appellee might complain, 
with some reason, of the giving of this instruction, for neither 
the application nor the policy provides that the policy shall not 
become operative until delivered to the insured. Upon the 
theory that a delivery was necessary this instruction correctly 
states the law. 

[13] The objection-to the second instruction is that it does 
not state the law, that it is misleading, and is not applicable to 
the facts. No authorities are cited and no point made as to why 
this instruction does not state the law, is misleading, or is not ap- 
plicable to the facts. No reference whatever is made to the in- 
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struction in the argument. This objection will not be consid- 
ered. As said in Wickes vs. Walden, 228 Ill. 56, 81 N. E. 798: 
“We have repeatedly held that, if counsel in their brief and 
argument do not point out wherein an instruction is erroneous 
or make a statement by which this court can know upon what 
basis or for what reason the trial court’s action was erroneous, 
it is no part of our duty to search for these errors or enter upon 
an independent investigation of the court’s own motion in order 
to find. material on which to base a judgment of reversal.” 

[14, 15] Objection is made to the giving of the twelfth in- 
struction. That instruction is, in substance, that under the pro- 
visions of the policy sued on the nonpayment, when due, of any 
installment of a note given by the insured for the premium, 
would render the policy void, and that if the jury found that any 
installment on the note given by the deceased was not paid, when 
due, to the defendant company or its agent, their verdict must 
be for the defendant, unless they believed from the evidence 
that the note was given to the agent of the defendant company, 
and by him indorsed and delivered to some person or corpora- 
tion other than the defendant company. The note had been in- 
dorsed by Jeffs to the Consolidated Agencies Company. Ap- 
pellant urges two objections to the giving of this instruction: 
First, that it assumes that some agent of appellant had authority 
to indorse and deliver the note, and that there is no evidence 
showing any authority in Jeffs, or any other agent of appellant, 
to indorse and deliver the note given by Chance; and, second, 
that under this instruction the jury might find the appellant lia- 
ble, even though the indorsement had been procured by fraud in 
which Chance participated. The written contract entered into 
between appellant and Jeffs, admitted without objection and not 
contradicted, is a complete answer to the first objection raised. 

As to the second objection, there was no attempt to prove 
that the indorsement was fraudulent or procured by any fraud 
in which Chance participated. The instruction is not subject 
to the criticisms made. 

Appellant complains of other rulings by the trial court which 
it contends were erroneous. We have considered these alleged 
errors, but do not regard them of sufficient importance to re- 
quire any discussion in this opinion. 

We find no error in the record, and the judgment of the Ap- 
pellate Court is therefore affirmed. 

Judgment affirmed. 

Vickers, C. J., took no part in the consideration or decision of 
this case. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The importance usually attached to a delivery of the policy is based 
on the assumption that until such actual or technical delivery the contract 
is not complete. This is true only where the delivery is required by the 
instrument itself or where the minds of the parties have not actually 





Life.| Ferguson et al. vs. Phoenix Mut. Life Ins. Co. 1521 


met. The real question is whether the policy is more than mere evidence 
of an existing contract between the parties. That insurance contracts 
may be made by parol is settled doctrine. Hence where application is 
made for insurance, and the application has been acted on bv the company 
as a finality, as where the instrument has been forwarded to the agent 
for delivery, delivery itself may be immaterial. The important point is 
that the minds of both parties should have met on the essential points of 
the agreement; that nothing further remains to be done. A distinction is 
made by the Courts between such completed contracts, and a mere general 
agreement to insure which contemplates further action in order to be 
effective, and where the essentials of the agreement can only be deter- 
mined when expressed in a written instrument. Here the applicant is not 
bound until his acceptance of the policv and until then cannot be said to 
have consented to its terms. See N. Y. Life Ins. Co. vs. Babcock, 104 
Ga. 67; Firemen’s Fund Ins. Co. vs. Pekor, 106 Ga. 1; Keim vs. Ins. 
Co., 42 Mo. 38; Sheldon vs. Ins. Co., 25 Conn. 207; Phillips vs. Ins. Co., 
101 Fed. 33. See also, as to when delivery is necessary apart from any 
policy requirement to that effect. Markey vs. Ins. Co., 118 Mass. 78; 
Lindauer vs. Ins. Co., 13 Ark. 461; Stephens vs. Ins. Co., 87 Iowa 283. 


SUPREME COURT OF VERMONT. 


FERGUSON et AL. 
US. 


PHGENIX MUT. LIFE INS. CO* 


LIFE INSURANCE — RIGHTS OF BENEFICIARIES — SUR- 
RENDER BY INSURED. 


In the absence of any power reserved to insured in a life policy, it, 
with the money to become due under it, belongs to the beneficiaries 
named in it from the time of issuance; so that their interest cannot be 
affected by insured’s surrender of it after full payment of premiums. 


(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.) 
LIFE INSURANCE—BENEFICIARIES—SUFFICIENCY OF DES- 
IGNATION. 


That a life policy is made payable at insured’s death to “his children” 
does not make the designation of the beneficiaries so uncertain and 
their interest so contingent that insured can surrender the policy. 


(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.) 
LIFE INSURANCE—SURRENDER BY BENEFICIARY. 


A beneficiary under a life policy, being of full age, is bound by its 
surrender, in which he joins. 


(For other cases, see Insurance, Dec. Dig. § 239.) 


LIFE POLICY—DELIVERY TO INSURED. 


The taking of delivery of a life policy from the insurer by insured, 
father of the infant beneficiaries, constituted an acceptance for them; 


* Decision rendered, May 5, 1911. 79 Atl. Rep. 997. 
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and in subsequently holding it he made himself a naked depositary, 
without any interest, for them. 


(For other cases, see Insurance, Dec. Dig. § 136.) 


CONTRACT OF WARD—DISAFFIRMANCE. 

The act of surrender of a life policy was not one of the infant benefi- 
ciaries themselves, for a consideration, and so binding on them unless 
they gave notice of disaffirmance within a reasonable time after 
reaching full age, insured having signed it for himself, and received 
all the consideration, and without the acquiescence or consent of 
such beneficiaries, and entirely on his own motion, signed their names 
by him as parent and guardian, when as natural guardian he had no 
right to or power over the policy. 


(For other cases, see Insurance, Dec. Dig. § 239.) 


LIFE POLICY—SURRENDER—SPECIAL AGENCY. 


The authority of insured to hold for the beneficiaries, his infant children, 
the policy on his life, being special and limited, the insurer in accept- 
ing a surrender thereof from him was bound at its peril to know the 
extent of his authority. 


(For other cases, see Insurance, Dec. Dig. § 239.) 


LIFE POLICY — SURRENDER — RATIFICATION BY INFANT 
BENEFICIARIES. 

The infant beneficiaries of a life policy not having been bound to disaffirm 
the void surrender of the policy by their father, the insured, their 
failure to do so and to demand the policy within a reasonable time 
after coming of full age was not a ratification of the surrender 


(For other cases, see Insurance, Dec. Dig. § 239.) 


Exceptions from Chittenden County Court; Eleazer L. 
Waterman Judge. 

Action by Priscilla B. Ferguson and others against the Phoenix 
Mutual Life Insurance Company. Judgment for two of the plain- 
tiffs for two-thirds of the face of the life policy with interest, 
and defendant excepted. Affirmed. 

This is an action of general assumpsit by plaintiffs as the bene- 
ficiaries named in a policy of insurance issued by defendant 
November 13, 1871, on the life of Daniel B. Bishop, plaintiffs’ 
father. By the terms of the policy defendant promised that 90 
days after due notice and proof of the death of the insured it 
would pay $20,000 to his children in equal shares. When the 
policy was issued, the insured had three children, namely, W. 
Clark Bishop, born August 4, 1854; Rufus W. Bishop, born 
April 4, 1856; and Priscilla B. Bishop, now Priscilla B. Fer- 
guson, born May 10, 1861. The policy recites that the considera- 
tion thereof is $9,933, “duly paid by the children of Daniel B. 
Bishop”; but the premium was in fact paid by the insured’s 
deed to defendant of a certain farm in Jericho, Vt., called the 
“Hill farm,” and it did not appear that said beneficiaries took any 
part in securing the policy. On March 21, 1877, the insured 
attempted to surrender said policy to defendant in return for the 
real estate that it had accepted in payment of the premium; and 
defendant then accepted surrender of said policy, and delivered 
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to the insured certain notes and a mortgage on said “Hill farm,” 
which defendant had sold in the meantime, and also conveyed to 
the insured a certain other farm that it had taken in part payment 
for the “Hill farm.” This transaction was evidenced by a certain 
written instrument, dated March 21, 1877, signed by the insured 
for himself, and by his eldest child, W. Clark Bishop, who was 
then of age. The insured also signed to this instrument the 
names of his other two children, who were then infants, followed 
by the words, “By Daniel B. Bishop, Parent and Guardian.” 
The signing of the names of those two minor children to said 
instrument was without their acquiescence or consent; nor did it 
appear that the insured had ever by any authority been appointed 
the guardian of those two children. On April 6, 1877, Rufus 
W. Bishop, acting for himself and his sister Priscilla, notified 
defendant that the discharge of said policy of insurance was con- 
trary to the wishes of himself and his sister, and that they still 
claimed any legal right they had under the policy; and on May 
23, 1877, Rufus W. Bishop, acting for himself and his said 
sister, caused an attorney to write defendant that the two younger 
children, beneficiaries under the policy, treated the policy as in 
full force so far as they were concerned, and that the surrender 
was without their acquiescence and against their will; and no sub- 
sequent notice or demand was ever given to or made on defendant 
until after the death of the insured, which occurred March 21, 
1909. Neither of the plaintiffs ever made any demand on defend- 
ant for the return of the policy, and it did not appear that the 
policy was ever in their possession, or the possession of either 
of them. Shortly after the death of the insured, demand was 
made on defendant by Rufus and Priscilla for payment to them 
of their share of the $20,000, which was refused on the ground 
that the policy had been surrendered and canceled, as above stated. 
It is found that in negotiating with the insured defendant acted 
on the advice of counsel and in the utmost good faith. Neither 
Rufus nor Priscilla ever received from their father any part of 
the consideration received by him from defendant for the sur- 
render of said policy, nor did they or either of them, ever offer 
to return to defendant any part of the property so received by 
their father from defendant. 


Argued before Rowell, C. J., and Munson, Watson, and Powers 


JJ. 


E. W. Mower and J. E. Cusuman, for Plaintiffs. 
C. S. PaLMErR and L. F. Witsur, for Defendant. 


Watson, J. 
(1) There is nothing to take this case out of the general 
rule laid down in Atkins vs. Atkins, 70 Vt. 565, 41 Atl. 503, 
“that a policy of life insurance, and the money to become due 
under it, belong, from the time it is issued, to the person or 
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persons named in it as the beneficiary or beneficiaries, and that 
there is no power in the person procuring the insurance by any 
act of his by deed or will to transfer to any other person the 
interest of the person named, nor to modify and limit such in- 
terest. An irrevocable trust is created.” The court there further 
said: ‘The person who procures insurance on his own life pay- 
able to a beneficiary named in the policy thereby creates in effect 
a voluntary trust, and what is equivalent to a voluntary settle- 
ment, for the benefit of such beneficiary, and, when such a trust 
or settlement is created, it cannot be annulled nor modified by the 
act or declaration of the party creating it, unless a power of rev- 
ocation or modification is reserved by the terms of the trust for 
that purpose.” ‘There, as in the case at bar, the insurance was 
procured and the premiums paid by the father, and in each in- 
stance the beneficiaries named in the policy were the children of 
the insured; the only difference being that in the Atkins Case the 
beneficiaries took through a person named in the policy as trustee, 
while in the case before us they took directly under the policy. 
The whole consideration for the policy in question was paid by 
the insured at the time of its execution and delivery by the 
company, and no power of revocation, modification, or surrender 
is reserved to him in the policy, by which the interests of the 
beneficiaries could be impaired. 

(2) One contention of the defendant is that since the policy 
was payable at the insured’s death to “his children, equally, or 
their executors, administrators or assigns,” the interest of the 
several children were so contingent and uncertain that no rights 
could vest in them until the death of the insured, and consequently 
he had the power to surrender the policy to the company. This 
position cannot be sustained. In Brooklyn Life Ins. Co. vs. 
Bledsoe, 52 Ala. 538, it was held that the designation of bene- 
ficiaries merely as the children of the insured was proper, and not 
void for uncertainty. And in Ricker vs. Charter Oak Life Ins. 
Co., 27 Minn. 193, 6 N. W. 771, 38 Am. Rep. 289, the policy on 
the life of the husband and father issued on his application and 
all premiums paid by him were payable upon his death to his wife, 
and, in case of her death before his decease, to his children, or to 
their guardian, if minors, for their use and benefit. After all 
premiums stipulated by the policy were fully paid, the wife died, 
survived by the husband and several children. The husband, 
marrying again, surrendered the policy, which was canceled, and 
a new one issued in its place, inuring by its terms “to the sole 
and separate use and benefit” of the second wife. On the death 
of the insured, that suit was brought by the children on the orig- 
inal policy. It was held that at the time of the surrender the 
children were the owners of the policy, that the insured had no 
legal or equitable interest therein, and that the act of surrender 
and cancellation was a nullity, and could not effect the rights of 
the children, who alone could release the insurer from the obli- 
gation the policy contained. To the same effect is Chapin vs. 
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Fellowes, 36 Conn. 132, 4 Am. Rep. 49. See, also, Harley vs. 
Heist, 86 Ind. 196, 45 Am. Rep. 285; Brown’s Appeal, 125 Pa. 
303, 17 Atl. 419, 11 Am. St. Rep. goo. We therefore hold that the 
policy in question and the money to become payable under it were 
owned by the beneficiaries named from the time of the issue of 
the policy, and that their interests therein were not affected by 
the surrender of the policy by the insured, unless, being of full 
age, they concurred therein, or ratified the same after attaining 
that age. 

(3) W. Clark Bishop, a beneficiary of the age of majority, 
joined in the contract of surrender, and no question is made but 
that he is bound thereby. The question of ratification by the 
other beneficiaries is considered in a later paragraph. 

(4) It is urged that the father is the natural guardian of his 
minor children, both at common law and by statute (P. S. 3144), 
and that the natural guardian may have the legal possession and 
control of the property, as well as the person, of his minor child, 
until another guardian is chosen or appointed; that (in the 
language of defendant’s brief) “the natural guardian takes the 
place of the guardianship in socage (now in disuse) until another 
guardian is chosen or appointed, and, until such appointment, 
the father is a quasi guardian.” It is true that at common law a 
guardian in socage has the custody of the infant’s lands acquired 
by descent, as well as of his person, and no one who can possibly 
inherit the infant’s lands so acquired can be such guardian. This 
guardianship continues until the infant arrives at the age of 14, 
and until he selects a guardian for himself; but it takes place 
only when the infant derives land by descent. Lord Chief Baron 
Comyns says that if an infant claims land by purchase, not by 
descent as heir, he shall not be in ward. Comyn’s Digest, tit. 
Guardian, B 2; Co. Litt. 87b, 88b, note 13 ; Quadring vs. Downs, 2 
Mod. 176; 2 Kent’s Com. (11th Ed.) 237. In note 13 Co. Litt., to 
which reference is made above, Mr Hargrave says that, whether 
the guardian in socage is entitled to take into his custody the in- 
fant’s personal estate, he has not been able to ascertain by any 
express authority, but he is inclined to think that the personalty 
is included, except where by the custom of a particular place it 
is liable to a different custody. And Chancellor Kent says that 
Mr. Hargrave supports his opinion in this respect by strong 
reasons. 2 Kent’s Com. (11th Ed.) 238. As under our statute a 
father may take the infant’s socage estate by descent, he cannot 
at common law be guardian by socage. 2 Kent’s Com. (11th Ed.) 
237; Fonda vs. Van Horne, 15 Wend. (N. Y.) 631, 30 Am. Dec. 
77. However, it is unnecessary to notice further the principles of 
the common law governing such guardianship; for certain it is 
that, since the infants Rufus W. and Priscilla B. are not shown 
to have had any land whatever, the rights, powers, and duties of 
a guardian in socage afford no analogy to the rights, powers, and 
duties of the insured in this case as natural guardian either at 
common law or under the statute. 
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Guardian by nature at common law is the father, and, on his 
death, the mother, and continues until the child is 21 years of 
age; but it extends only to the custody of the person. “Accord- 
ing to the strict language of our law,” says Mr. Hargrave in Note 
12, Lib. 2c. 5, § 123, Co. Litt., “only an heir apparent can be the 
subject of guardianship by nature. * * * Therefore when 
guardianship by nature is extended to children in general, or to 
any besides such as are heirs apparent, it is not conformable to the 
legal sense of the term amongst us, but must be understood to 
have reference to some rule independent of the common law.” 
The law is stated to the same effect by Lord Chief Baron Comyns. 
Comyn’s Digest, Tit. Guardian, C. In this respect, however, the 
common law is modified by statute in this state, making all 
children heirs apparent, and (P. S. 3144, upon which defendant 
relies) the father is made the natural guardian of each, and, if 
he be dead, the mother until another is appointed. Yet, as the 
statute does not define the rights, powers, and duties of such 
guardian, they must be taken to be the same as at common law. 
By that law guardianship by nature extends only to the custody 
of the person. It gives the father no right or control over the 
infant’s property, real or personal. Comyn’s Digest, Tit. Guard- 
ian, C; Bacon, Abr. Tit. Guardian, A; Co. Litt. 84a. In Dagley 
vs. Tolferry, 1 P. Wms. 285, Lord Chancellor Cowper, affirming 
the decree of the master of the rolls, held that the payment to 
the father, as natural guardian, of a legacy given to an infant was 
ill, and a decree went against the executor for a repayment of the 
legacy. Referring to this case, Chancellor Kent says that whether 
the guardian by nature was entitled to the possession of the 
personal estate of the infant and could give a competent discharge 
to an executor on the payment of a legacy belonging to the child 
was doubted for some time in the books, and it was finally 
understood that he could not. He says: “It would seem, 
therefore, that, if a child becomes vested with personal property 
only in the lifetime of the father, there is no person strictly 
entitled to take it as guardian, until a guardian has been duly 
appointed by some public authority.” 2 Kent’s Com. (11th Ed.) 
234; Genet vs. Tallmadge, 1 Johns. Ch. (N. Y.) 3; Combs vs. 
Jackson, 2 Wend. (N. Y.) 153, 19 Am. Dec. 568; Miles vs. 
Boyden, 3 Pick. (Mass.) 213. Keeler vs. Fasset, 21 Vt. 539, 
52 Am. Dec. 71, was an action of trover for a writ of execution 
issued upon a judgment in favor of the plaintiff, an infant, 
against one Scott. This writ of execution was pledged to the 
defendant Fassett by the father of the plaintiff to secure a debt 
due from him to Fassett. It was held that the father derived no 
right from his mere relation to the plaintiff to make a sale or 
transfer of her property, and much less to dispose of it in satis- 
faction or security of his own debts. In Baker vs. Baker, 41 
Vt. 55, it was held that the father is not entitled to the property 
of his children while they are minors, except so far as it is the 
result of their services which belong to him; that property derived 
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from other sources or by other means they hold in their own 
right, and the father has no claim upon it. In Sequin vs. Peter- 
son, 45 Vt. 255, 12 Am. Rep. 194, it was held that, as the father 
is bound to provide for the maintenance of his infant children, 
he is entitled to their earnings and to the custody of their persons. 

(5) Itis further urged that, if it be held that the beneficiaries 
acquired a vested interest in the policy before it was surrendered 
to the company, the insured was holding it as their natural 
guardian and agent, and, if he exceeded his right or authority in 
surrendering the policy, the agreement of surrender was not void, 
but voidable, and subject to ratification by each of the benefi- 
claries after arriving at the age of majority; and that, if the 
beneficiaries would hold the policy in force, it was incumbent 
upon each of them after reaching that age to disaffirm the act of 
their father in making the surrender, and give the father and the 
company notice of such disaffirmance. The record shows that 
neither Rufus W. nor Priscilla B. ever had any of the property, 
nor the benefit of any of the property, by the company passed over 
to the insured in consideration of the surrender, nor the equiv- 
alent of such property or any part thereof, and never claimed it, 
nor made any demand therefor upon their father. Nor did they 
demand the policy of the company. 

It was not essential to the interests of the beneficiaries that 
they have the nominal possession of the policy. In the circum- 
stances of the case the taking delivery of the policy from the 
company by the insured constituted an act of acceptance for the 
named beneficiaries, and in subsequently holding the same he 
made himself a naked depositary, without any interest, for those 
entitled thereto. 

(6) And since the insured had no legal or equitable interest 
in the policy at the time of its surrender, and as natural guardian 
had no right to it, nor power over it, his act of surrender was 
a nullity and could not affect the rights of Rufus W. and Priscilla 
B., then minors (Ricker vs. Charter Oak Life Ins. Co., cited 
above), unless they with full knowledge of the material facts 
ratified the same after arriving at full age. The instrument of 
surrender was signed by the insured for himself, and without the 
acquiescence or consent of Rufus W. or Priscilla B., and entirely 
upon his own motion, their names were signed thereto by him as 
“parent and guardian.” Notwithstanding this act of surrender by 
the insured was a nullity as to the two minor children whose 
names he thus signed, yet he assumed to act for them in the ex- 
ecution of the instrument, and there should seem to be no 
reason why there might not be an affirmation by them after 
attaining the age of majority. It should be borne in mind, how- 
ever, that the contract of surrender was not the contract of the 
infants themselves for a consideration, and therefore of bind- 
ing force unless notice of disaffirmance be given by them within 
a reasonable time after attaining full age (Richardson vs. Boright, 
9 Vt. 368), but it was the contract of a third person without 

‘ 
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legal right or power to interfere with any right or interest had 
by the beneficiaries in the policy or the money to become payable 
thereon. 

(7) At most, the authority of the insured to hold the policy 
for the owners thereof was special and limited, which the defend- 
ant was bound at its peril to know. ‘The well-established doc- 
trine of the law of agency is here applicable that “whoever deals 
with one, having only a special and limited authority, is bound 
at his peril to know the extent of the authority. If the agent 
exceeds it, the principal is not bound, and the contract, as to 
him, is void.” White vs. Langdon, 30 Vt. 599. 

(8) The claim of the defendant that by omitting to notify it 
and the insured of a disaffirmance within a reasonable time after 
coming of full age Priscilla B. ratified the contract of surrender 
cannot be sustained. A similar claim in principle was made by 
the defendant in the case last cited. There the action was trover 
for the conversion of a horse which the plaintiff had sold to one 
McLeran (only part of the purchase money being paid), with the 
condition that it was to remain the plaintiff's property until paid 
for. McLeran took and held possession of the horse until it was 
traded by him to the defendant. ‘The plaintiff gave McLeran leave 
to trade off the horse, “provided the pay or the avails were paid 
to him the plaintiff’ ‘the court said the fair meaning of this 
authority was that McLeran could not trade off the horse, unless 
the pay or avails came directly to the plaintiff. It was found 
that McLeran violated his authority, in that he sold, or rather 
exchanged, the horse for other horses with the defendant, and 
the pay or avails were not paid or delivered to the plaintiff. 
The case did not show that the plaintiff knew of the trade until 
between three and four months after it was made. It did show, 
however, that he gave the defendant no notice of his lien for some 
three months more. The defendant claimed that the plaintiff, by 
such omission to give notice and make the claim to the horse, 
had ratified the sale of McLeran.. It was held that the horses 
for which the horse in question was exchanged did not become 
the property of the plaintiff; that, as to the plaintiff, the contract 
was void for want of authority; and that the failure to give 
notice of his claim to the horse to the defendant was not a ratifi- 
cation of the sale. On this last question the court said that to 
give it the effect of ratification “would be reversing the rule of 
law. It is the duty of one trading with an agent who has only a 
limited and special authority to make inquiry as to the extent of 
the agent’s authority. If he omits inquiry, he does so at his peril. 
It is not the duty of the principal, upon hearing of the sale by the 
agent to see the purchaser and give him notice of his claim, and 
his omission to do so and his mere silence are not ordinarily to 
be construed as a ratification of the sale.’”’ In the case at bar, it is 
found that Rufus W. immediately on coming of full age, acting 
for himself and for Priscilla B., notified the defendant that the 
discharge of the policy in question, as far as he and his sister were 
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concerned, was contrary to their wishes, and that any legal rights 
had by them under the policy they still claimed. It is argued that 
this was no notice by Priscilla B., because, being then a minor, 
she could not authorize an agent to act for her. If notice of 
disaffirmance by her were necessary, in order to avoid the contract 
of surrender there might be some question whether the defend- 
ant can successfully claim to stand unaffected by the notice given 
through her agent, on the ground of her legal incapacity to ap- 
point such agent during infancy, a privilege personal to her 
(Person vs. Chase, 37 Vt. 647, 88 Am. Dec. 630) ; but, since for 
reasons above stated, the contract of surrender was void as to 
her, the defendant, relying upon a ratification by her in full age, 
has the burden of establishing it. Norris vs. Wait, 2 Rich. (S. C.) 
148, 44 Am. Dec. 283. This the defendant has not done. The 
most that can be said on the facts presented is that on reaching 
the age of majority Priscilla B. omitted to notify the defendant 
of a disaffirmance within a reasonable time, and neither she nor 
Rufus W. demanded the policy. On the authority of White vs. 
Langdon, she was not in duty bound to give such notice, and a 
failure to do so cannot be construed as a ratification. Nor was the 
failure to demand the policy of the company of greater force in 
law. The company took the policy with full notice of the rights 
of the beneficiaries, not joining in the surrender; that as to them 
the policy remained in full force. The company, taking the policy 
from one having no authority over it, other than that of a mere 
naked depositary, without interest, for those entitled thereto, 
can stand no better. 

Some exceptions were saved relative to evidence but none are 
noticed in defendant’s brief. 


Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 


BULLOCK 
vs. 
MUTUAL LIFE INS. CO. or New Yorx.* 


LIFE INSURANCE—MISREPRESENTATIONS IN APPLICATION 
—PRIMA FACIE SHOWING. 

Defendant in an action on a life policy written prior to, and therefore 
unaffected by, the standard policy act (Pub. Acts 1907, No. 187), 
having given notice under the general issue that the application 
warranted the statements and answers of insured, and that shortly 
before the application he was treated for a certain disease by a certain 


* Decision rendered, June 2, 1911. 131 N W. Rep. 574. 
L—Vol, XL.—97. 
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doctor at a certain hospital, and that his answer to the medical ex- 
aminer as to the diseases he had had, the physicians he had been 
treated by, and the hospitals he had been treated at made no mention 
thereof, its evidence that said doctor, at said hospital, treated him a 
number of times during the month preceding the application, made a 
prima facie showing of breach of the contract, imposing on plaintiff 
the duty of showing that such treatment was for some ailment not 
tending to weaken or undermine insured’s health seriously. 


(For other cases, see Insurance, Cent. Dig. § 1713; Dec. Dig. § 665.) 


Error to Circuit Court, Wayne County; Joseph W. Donovan, 
Judge. 

Action by Jessie C. Bullock against the Mutual Life Insurance 
Company of New York. Judgment for plaintiff. Defendant 
brings error. Reversed, and new trial granted. 


Argued before Ostrander, C. J., and Bird, Hooker, Blair, and 
Stone, JJ. 


MILLER, SmMitu, Pappock & Perry, for Appellant. 
James H. Pounp, for Appellee. 


STONE, J. 
The plaintiff brought assumpsit upon a policy of life insurance 
in the defendant company for $1,000, executed August 19, 1907, 
to Clyde H. Bullock, and payable at his death to the plaintiff, his 
mother. Clyde H. Bullock died April 25, 1909, at the age of 


twenty-one years. A written application was made for such 
insurance, accompanied by a medical examiner’s report, both of 
which were signed by the applicant. Under its plea of the gen- 
eral issue, the defendant gave the following notice: “Clyde H. 
Bullock, mentioned in the plaintiff’s declaration, in his applica- 
tion dated August 17, 1907, for the policy mentioned in the dec- 
laration, warranted the truth of all his statements and answers 
contained in said application, and all his statements and answers 
made to defendant’s medical examiner in continuation of said 
application, as set forth in the medical examiner’s report; and 
the said Clyde H. Bullock, in his said application, offered all of 
his said statements and answers to the defendant as a considera- 
tion for the proposed contract to be evidenced by the said policy, 
which offer was accepted by the defendant. * * * The medi- 
cal examiner’s report aforesaid is dated the 19th day of August, 
1907, and contains the following questions and answers and 
statements: ‘3. (a) What illnesses, diseases, or accidents have 
you had since childhood? (The examiner should satisfy him- 
self that the applicant gives full and careful answers to this 
question.) Name of disease: Appendicitis. Number of at- 
tacks: One. Date of each: April, 1905. Duration: One 
month. Severity: Was operated upon. Results: Complete 
cure. Date of complete recovery: May, 1905. (b) Have you 
stated in answer to question 3 (a) all such illnesses, diseases or 
accidents Yes. 4. State every physician whom you have con- 
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sulted in the past five years. Name of physicion: Dr. J. B. 
Kennedy. Address: Fine Arts Bldg., Detroit, Mich. When 
consulted: April, 1905. Nature of complaint. Give full de- 
tails above under Q. 3 (a): Operated on applicant for appendi- 
citis. * * * 13. (a) Have you ever been under treatment at 
any asylum, cure, hospital, or sanitarium? Yes; Grace Hospital, 
Detroit, Mich., appendicitis, 1905. (b) If so, when, how long, 
and for what? April, 1905, four weeks, appendicitis.’ The 
applicant certified in writing that his answers to the foregoing 
questions were correctly recorded by the medical examiner. 
The foregoing statements and answers were untrue, in that prior 
to the date of said application and medical examiners’ report, 
and in the late spring or summer of 1907, said Clyde H. Bul- 
lock suffered from tonsilitis, pleurisy, and rheumatism, and was 
compelled by said illnesses, or some one or more of them, to 
quit work for a time, and was treated for rheumatism in Grace 
Hospital, in the city of Detroit, Mich., from May 21 to May 209, 
1907, inclusive, and consulted and was treated by Dr. Leonard 
F. C. Wendt for all three of the above mentioned illnesses, thus 
constituting breaches of warranty, which have rendered said 
policy void and of no effect as a basis of claim against the said 
defendant.” Upon the trial the plaintiff testified to the age and 
death of her son, and the policy and proofs of death were re- 
ceived in evidence. 

Upon the defense the defendant offered in evidence the ap- 
plication and medical examiner’s report, from which it appears 
that the material part in question of said report, as well as the 
warranty of the truthfulness of statements in the application, 
are correctly set forth in the notice under the general issue above 
referred to. It will be noticed that this policy was written be- 
fore Act. No. 187, of Public Acts of 1907, took effect. Dr. 
Leonard F. C. Wendt was sworn on behalf of defendant, and 
after testifying that he was a practicing physician in the city of 
Detroit, and had been since 1902, and that he was one of the 
family physicians of the Bullock family in 1907, he said: “In 
the year 1907 I treated Clyde Bullock. The treatment began 
about the 18th of April. I treated him at my office. I treated 
him several times that month at the office. The dates were the 
20th, 22d, 25th, 27th, and 29th, but I think I ought to make a 
word of explanation. Two or three days, I cannot testify which 
ones of these dates, were for Mr. Bullock, Sr., two of these 
dates. There were eight or nine different treatments in the 
month, from the 18th, but two or three of these were for Mr. 
Bullock, Sr. Otherwise these others are correct. In the month 
of May, 1907, I treated him on the 2d, 5th, 6th, 7th, 8th, 9th, roth, 
11th, 12th, 13th, 15th, 17th, 19th, 2oth, and 2ist, almost daily 
up to the 21st of May. All of these treatments were at my of- 
fice. I next saw him at Grace Hospital daily after the 21st of 
May until the 30th. He was at the hospital long enough to take 
his bake, recover from his bake, and then would have the free- 
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dom or permission to go out and about. He stayed at the hos- 
pital at night. He came to the office for treatment on the 5th, 
6th, and 7th of June, the 13th, 20th, 22d, 28th of July, and the 
4th, 6th, roth, and 15th of August. In my practice I am accus- 
tomed to take care of patients at Grace Hospital. * * * Dur- 
ing the month of April he was up and around. I frequently saw 
Clyde Bullock around my place from 1905 to 1907, in the office 
and house part. I know something about the acquaintance of 
the young man. He was acquainted at Grace Hospital with all 
the nurses and most all of the physicians. He was on the list of 
guests.” The application bears date August 17, the medical ex- 
aminer’s report August 19, 1907. 

Dr. Francis Duffield was sworn on behalf of defendant, and 
testified that he was the medical examiner who made the ex- 
amination of Clyde H. Bullock when he applied for his insur- 
ance. He testified that the same was signed by the applicant, 
and that he followed his usual practice of asking questions indi- 
cated, and put down the answers as they were given. In the 
course of Dr. Duffield’s testimony he testified that had the ap- 
plicant stated to him that he had been treated for an attack of 
tonsilitis in 1907, and had been treated at Grace Hospital for 
ten days in the spring and summer of 1907, he would have put 
it down in his report. 

The plaintiff upon rebuttal, examined Dr. George P. Myer, 
who testified that he had been closely associated with Dr. Wendt, 
and that he knew Clyde H. Bullock well, and that he used to 
meet him with Dr. Wendt, with whom he often drove around in 
making his calls; that the witness saw Clyde H. Bullock at the 
time he was at Grace Hospital; that witness had charge of the 
pathological library there; and that young Bullock came down 
into the library once or twice when he was there, and talked 
with witness. He was at that time up and dressed and around 
the hospital. At one time, when in the hospital, Dr. Wendt said 
he would like to have the witness see Bullock; that he called 
with the doctor and looked Bullock over a little; that he looked 
like a boy in perfect health, and so acted as far as witness 
could see. There were no symptoms of illness about him that 
witness could see to look at him. Witness believes the boy was 
staying at the hospital nights at that time. 

The plaintiff had testified that she visited her son in Grace 
Hospital in 1907; that he was there about eight or ten days; 
that he stayed there all the time during that time. On being 
recalled on rebuttal, the plaintiff testified that her son was very 
friendly with the nurses at the hospital, and was on friendly 
terms with Dr. Wendt, that no one told him to go to the hospital, 
and that he went there to board as a convenience. 

At the close of the testimony defendant made a motion that 
the court direct a verdict for the defendant on the grounds :— 

(1) That it having been shown by testimony which has not 
been rebutted that Dr. Wendt treated professionally Clyde H. 
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Bullock in the months of April, May, June, July and August, 
1907; that he treated him at his office and at Grace Hospital ; 
that none of these visits to the office or the treatment by the 
physician at the hospital were mentioned by the applicant in his 
application for life insurance, nor was Dr. Wendt’s name given 
to the examiner to put in the medical examination—that under 
these circumstances it became the duty of the plaintiff to prove 
that Dr. Wendt treated the applicant for a purely temporary ail- 
ment, which had not been done. 

(2) That a verdict be directed for the defendant because the 
rule of law is definite and certain that, if an applicant has been 
an inmate of a hospital, he must so state in answer to the ques- 
tions; that the applicant in this case did not so state to the ex- 
aminer, and it does not appear in his report that he was an in- 
mate in Grace Hospital in the month of May, 1907. 

The motion to direct a verdict for the defendant was over- 
ruled, to which ruling counsed for the defendant excepted. 
Counsel for the defendant thereupon requested the court to 
charge the jury as follows :— 

“(1) You are directed to return a verdict of no cause of 
action. 

“(2) I charge you that the uncontradicted evidence in this 
case is that the deceased was treated professionally by Dr. Wendt 
in the late Spring and early summer of 1907 numerous times, 
both at Dr. Wendt’s office and at Grace Hospital. The law is that 
under such circumstances the burden is on the plaintiff to show 
that the treatment was for some ailment which did not tend to 
weaken or undermine the applicant’s health seriously. That 
burden has not been met, and you are therefore directed to ren- 
der a verdict of no cause of action.” 

Both requests were refused. The case was submitted to the 
jury, which rendered a verdict for the plaintiff for the full 
amount of the policy, $1,041.65, and the judgment followed. 
The defendant has brought the case here by writ of error, and 
numerous errors are assigned, many of which may be considered 
together. 

The three princial points urged and discussed by appellant at 
the hearing were as follows :— 

“(1) That the trial court should have directed a verdict for 
us on the ground that plaintiff did not meet the burden cast upon 
her to show that the treatment by Dr. Wendt, during the months 
from April to August, 1907, and which was not mentioned in 
the application or report, was for some ailment which did not 
tend to weaken or undermine the applicant’s health seriously. 

“(2) The trial court should have directed a verdict for us on 
the undisputed evidence that Bullock had been under treatment 
in Grace Hospital in May, 1907, and same had not been disclosed 
in the application or report. 

“(3). The trial court should have directed a verdict for us on 
the ground that plaintiff did not meet the burden cast upon her 
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to show that the treatment in Grace Hospital in May, 1907, was 
for some ailment which did not tend to weaken or undermine 
the applicant’s health seriously.” 

Under assignments of error Nos 2, 9, 10, 12, 15, 17, 18, and 
20, the defendant urged that the undisputed testimony in the case 
showed professional treatments of the assured by Dr. Wendt, 
both at his office and at Grace Hospital during the months of 
April, May, June, July, and August, 1907; that information as 
to these treatments and as to the consultation of Dr. Wendt was 
not given in the application, or in the answers to questions 3a and 
3b and in 4, in the medical examiner’s report; that, under such 
circumstances, the burden was on the plaintiff to show that the 
treatment was for some ailment which did not tend to weaken or 
undermine the applicant’s health seriously. It was contended 
that that burden was not met in this case, and that the trial 
court should therefore have directed a verdict in favor of de- 
fendant. A careful perusal of the record leads us to say that it 
was undisputed upon the trial that the assured had the treat- 
ments by Dr. Wendt, as already stated. These treatments lasted 
until a couple of days before he made application for this policy. 
There is no evidence in the record that Bullock told the exam- 
iner about these treatments, and the examiner’s report and the 
undisputed testimony show that he did not. It will be noted 
that in the notice under the general issue the defendant gave to 
the plaintiff full information of what it intended to prove in its 
defense. It named the hospital where the assured had been 
treated, and the physician who treated him, and the times when 
he had been treated. It seems to us very clear that in the ex- 
amination of Dr. Wendt by defendant’s counsel they went ag 
far as they would legally be expected to go in examining an 
attending physician. In so far as the defendant could go, fur- 
ther examination would have led to privileged matters. Grand 
Rapids & Indiana R. Co. vs. Martin, 41 Mich. 667, 3 N. W. 173; 
Briesenmeister vs. Knights of Pythias, 81 Mich. 525, 45 N. W. 
977; Dick vs. International Congress, 138 Mich. 372, 101 N. W. 
564; Perry vs. Mutual Life Ins. Co., 143 Mich. 290-294; 106 
N. W. 860. We think that the testimony in the case was suffi- 
cient to cast the duty upon the plaintiff to show that the treat- 
ment alluded to was for some ailment which did not tend to 
weaken or undermine the applicant’s health seriously. This 
prima facie breach of contract was not overcome by any evidence 
offered, and, the plaintiff having failed to sustain the burden 
under this record, it was the duty of the circuit judge to have 
directed a verdict for the defendant. Rhode vs. Metropolitan 
Life Ins. Co., 129 Mich. 112, 88 N. W. 400. The case cited was 
an action on a policy of life insurance. The application stated 
that the applicant had not been under the care of a physician 
within two years. The testimony showed that applicant had been 
attended by at least one physician within that time. This court, 
in disposing of the case, cited Hann vs. National Union, 97 
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Mich. 513, 56 N. W. 834, 37 Am. St. Rep. 365, Plumb vs. Ins. 
Co., 108 Mich. 94, 65 N. W. 611, and then said: “In each of 
these cases the plaintiff offered affirmative testimony to show that 
the treatment of the physician was for some temporary indispo- 
sition. Neither of the cases held that it is not sufficient prima 
facie to show the breach of a warranty such as that involved in 
this case to prove that the insured had in fact been attended by 
a physician. Indeed, to so hold would be doing violence to the 
very terms of the stipulation; and, when the defendant in this 
case was prepared to show that the deceased had within two 
years prior to the making of this application been attended by 
one or more physicians, this was prima facie a breach of his con- 
tract, and the burden would be upon the plaintiff to show that 
the attendance was not for any ailment which tended to weaken 
or undermine his health seriously.” See, also, Brown vs. Ins. Co., 
65 Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 894; Pudritzky vs. 
Supreme Lodge, 76 Mich. 428, 43 N. W. 373. 

There are other assignments of error but the questions raised 
are not likely to again occur upon a new trial. 

For the error pointed out, the judgment of the circuit court is 
reversed, and a new trial granted. 


SUPREME COURT OF ARKANSAS. 


MOSAIC TEMPLARS OF AMERICA 
US. 


JONES et At.* 


FRATERNAL INSURANCE—AGENCY FOR SUPREME LODGE 
—BY-LAWS. 

The by-laws of a fraternal insurance order having supreme and subor- 
dinate chapters with national and local scribes provided for the pay- 
ment of dues to the national scribe. By custom payments were made 
to the local scribes who remitted the money to the national scribe 
who accepted the payments. Held, that the by-law was abrogated, 
and the local scribes were the agents of the supreme organization 
for the collection of dues. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


FRATERNAL INSURANCE—PAYMENT OF DUES—EFFECT. 


A fraternal insurance order having supreme and subordinate chapters, 
designated the local scribes as agents to collect dues and forward them 
to the national scribe. Dues paid by a member of a local chapter to 
the local scribe after the day fixed for payment were retained by the 
national scribe with knowledge that the dues were paid after such 


* Decision rendered, May 15, 1911. 137 S. W. Rep. 812. 
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date, but he did not know that the member died after the payment 
and prior to his receipt of the money. Held, that the certificate was 
not forfeited for nonpayment of dues. 
oe cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
5.) 


Kirby J., dissenting. 


Appeal from Circuit Court, Jefferson County; Antonio B. 
Grace, Judge. 

Action by Etta Jones and another, minors, by their next friend, 
James Jones, against the Mosaic Templars of America. From 
a judgment for plaintiffs, defendants appeal. Affirmed. 


Jones & Price, for Appellants. 
WuitEé & ALEXANDER, for Appellees. 


McCu.tocg#, C. J. 

Appellant, Mosaic Templars of America, is a fraternal insur- 
ance order or society organized and maintained by negroes, having 
supreme and subordinate chapters or temples. This is an action 
by the beneficiaries under a policy or benefit certificate in the sum 
of $150 issued to Anna Anderson, one of the members of said 
society. The by-laws provided for payment by each member of 
the sum of 25 cents annually to the subordinate chapter or temple 
payable at the first meeting in each year, and the further sum of 
75 cents quarterly as endowment dues on each policy of $150 
payable on or before the tenth day of the first month of each 
quarter, and also what is called a state tax in the sum of 25 
cents. Anna Anderson died on December 21, 1908, and the 
endowment dues for that quarter had become due and payable 
on December toth. She had paid this amount to the local scribe 
on December 15th, and the amount was forwarded to the national 
scribe, together with the dues of 14 other members, on December 
22, 1908, which was the next day after the death of Anna And- 
erson. ‘The national scribe credited the amount so paid to said 
members, including Anna Anderson, but, when the proofs of 
death came to his hands, the national scribe refunded this partic- 
ular payment to the scribe of the subordinate chapter and refused 
payment of the policy, on the ground that Anna Anderson had 
forfeited her membership by failing to pay her endowment dues 
within the time provided by the by-laws. 

(1) There was evidence tending to show, and the circuit court 
found, that, though the by-laws provided for payment of the en- 
dowment dues to the national scribe the custom prevailed for 
the payments to be made to the local scribe and such payments 
were accepted by the national scribe. By this course of conduct 
the terms of the by-laws were abrogated, and the local scribe was 
constituted as the agent of the national organization for the 
purpose of collecting those assessments or dues. 

(2) The national scribe accepted and retained the endowment 
dues paid by Anna Anderson, though he must have known they 





Life.| Mosaic Templars of America vs. Jones et al. 1537 


were paid after the 1oth of December. It is true that he did not 
know at the time the amount came to his hands, that Anna 
Anderson was dead, but he must have known that the payment 
was made after December 1oth, for no question was raised at 
the time he received the money as to the time it had been paid. 
{f the local scribe was constituted, according to this custom, as 
the agent of the national organization for the purpose of collecting 
the dues and received the payment from Anna Anderson, the 
failure to send the same in to the national scribe until after 
her death did not work a forfeiture of the policy, United 
Brothers of Friendship vs. Haymon, 67 Ark. 506, 55 5S. W. 948. 
We are therefore of the opinion that there was sufficient evi- 
dence to sustain the finding of the circuit judge, and that under 
the law applicable to those facts the appellant is responsible for 
the amount of the policy. 


Judgment affirmed. 
Kirby, J., dissents. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The decision here is in line with what appears to be the weight of 
authority. The power of a subordinate chapter or lodge to waive the 
by-laws has been denied on the ground that the doctrine of waiver has 
no application to such societies. See Borgraefe vs. Supreme Lodge, 22 
Mo. App. 127. Even the power of a Supreme Lodge has been denied. 
See Kocher vs. Supreme Council, 65 N. J. Law 649; Grand Lodge vs. 
Bunkers, 23 Ohio Cire. Ct. R. 487. The argument is based on the as- 
sumption that in mutual societies like these even the officers have no 
power to waive constitutional provisions of the order relating to the 
contract which all are assumed to know and to be mutually bound by. 
As to subordinate lodges, their powers have been repeatedly held to be 
limited like those of ordinary societies. See Lavin vs. Grand Lodge, 
104 Mo. App. 1. On the other hand it has been repeatedly held that these 
lodges are agencies and as such have power to waive by-laws. Coverdale 
vs. Royal Arcanum, 193 Ill. 91; Grand Lodge vs. Lackman, 199 Ill. 140. 

Here, however, the court appears to have taken the view that while 
the subordinate scribe might not have been an authorized agent for this 
purpose, by virtue of his position he had been vested with power by the 
course of dealing. The tendency of the courts has been to eliminate the 
distinctions made between such associations and ordinary stock companies 
regarding the powers of agents. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


WILDE 
US. 


WILDE et at.* 


LIFE INSURANCE—SURRENDER VALUE OF POLICIES. 

If pleaded it would be a defense, in a suit to have the cash surrender 
value of unmatured life policies, issued by a company of another 
state, applied to indebtedness of insured to the assignee of the poli- 
cies, that the policies contain no provision for a settlement till death 
of insured, and that the bill does not allege that by force of some 
statute of such other state the policies were given a surrender value. 

(For other cases, see Insurance, Cent. Dig. §§ 524-530; Dec. Dig. § 244.) 


ASSIGNMENT OF POLICIES—VALIDITY AND EFFECT—LAW 
GOVERNING. 

Though insurance policies were issued by a company of another state, the 
validity and effect of assignments thereof, made and delivered between 
parties residing in Massachusetts, are governed by the local law, 
depending on construction of the policies. 

(For other cases, see Insurance, Cent. Dig. § 469; Dec. Dig. § 200.) 


POLICIES—CONSTRUCTION—LAW GOVERNING. 

Insurance policies, issued by a company of another state, are to be con- 
strued by the laws of Massachusetts, where the insurance was ap- 
plied for, the premium paid, the policies delivered, assured and insured 
resided, and the company did business, though at maturity the in- 
surance money was to be paid at the home office. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


LIFE POLICY—INTEREST OF INSURED. 

Under a life policy payable to insured’s wife, or, in case of her death 
before his to their children, and reserving no right to him to change 
the beneficiary, or to surrender the policy, at his option, for its value 
in cash, he has no pecuniary interest therein which he can assign. 


(For other cases, see Insurance, Cent. Dig. § 471; Dec. Dig. § 203.) 


LIFE POLICY—ASSIGNMENT BY BENEFICIARY. 

The interest of the wife of insured, under the provision of the policy on 
his life that the insurance money shall be paid to her if she sur- 
vives him, passes under her assignment of the policy. 

(For other cases, see Insurance, Cent. Dig. § 472; Dec. Dig. § 204.) 


LIFE POLICY—ASSIGNMENT—PRIMARY AND SECONDARY 
BENEFICIARIES. 

Under a life policy providing for payment of the insurance money to in- 
sured’s wife or her assigns within 90 days after notice and proof 
of death of insured, and in case of the death of said assured before 
the death of insured then the money to be payable to their children, 


* Decision rendered, May 19, 1911. 95 N. E. Rep. 295. 
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the right of the children, the wife having died before insured, was 
not defeated by her prior assignment of the policy, in which they did 
not join. 


(For other cases, see Insurance, Cent. Dig. § 472; Dec. Dig. § 204.) 


Appeal from Superior Court, Suffolk County. 
Suit by Frank D. Wilde against George F. Wilde and others. 
From an adverse decree, plaintiff appeals. Affirmed. 


Cuas. H. SpraGurE and Evererr W. CRAwForp, for Appellant. 

Powers, Forsom & Powers, for Appellees. 

BRALEY, J. 

The plaintiff by the original bill as amended, and the supple- 
mental bill, asks to have the cash surrender value of certain 
policies of life insurance not yet matured, applied in payment of 
the indebtedness of the defendant, George F. Wilde, who is the 
insured. The right to relief is rested on the ground, that the as- 
signments of the policies to the original creditor to whose rights 
the plaintiff has succeeded, having been given as security for the 
debt of the insured, and in which his wife, Catherine A. Wilde, 
who at that time was the assured, joined, entitles the plaintiff to a 
decree that the policies which never were delivered to the assignee 
should be surrendered to the company, and their value paid to 
him. (1) It would be a sufficient answer to this claim, if the 
defense had been made, that the policies on their face contain no 
provision for a settlement until the death of the insured, and the 
bill does not allege that by force of some statute of the state 
of New Jersey, the company’s domicile, the policies were given 
a cash surrender value. Haskell vs. Equitable Life Ins. Society, 
181 Mass. 341, 63 N. E. 899. (2 )But the question not having 
been raised by the pleadings, and the company being willing to 
pay the cash surrender values if the rights of all parties having 
an interest therein are released, the validity and effect of the as- 
signments, which having been made and delivered between parties 
residing here are governed by the local law, depend upon the 
construction of the policies. Mutual Life Ins. Co. vs. Allen, 
138 Mass. 24, 52 Am. Rep. 245. 

(3) The plaintiff contends that this question must be decided 
according to the laws of New Jersey. It being undisputed, how- 
ever, that the insurance was applied for, the premiums paid, and 
the policies delivered here, where the assured and the insured 
resided, and the company did business, the contracts, even if at 
maturity the insurance money was to be paid at the home office, 
are to be construed, and the rights of the parties ascertained, by 
the laws of Massachusetts. Daniels v. Hudson River Fire Ins. 
Co., 12 Cush. 416, 422, 423, 59 Am. Dec. 192; Thwing vs. Great 
Western Ins. Co., 111 Mass. 93, 104, 109; Millard vs. Brayton, 
177 Mass. 533, 537, 59 N. E. 436, 52 L. R. A. 117, 83 Am. St. Rep. 
294. It consequently becomes unnecessary to consider the effect 
of the foreign statute, and the decision under it put in evidence 
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by the plaintiff, and we come directly to the terms of the policies. 
(4) The insurance was effected by the wife on the life of her 
husband, although the premiums were paid by him until the 
assignments. By a provision common to both policies, the com- 
pany agreed to pay the amount of the insurance to her or her 
“assigns within ninety days after due notice and proof of the 
death of” the insured, “and in case the said assured should die 
before the decease of the said George F. Wilde then the amount 
of this insurance shall be payable to their children or to their 
guardian if under age, within ninety days after due notice and 
proof of interest, and of the death of said George F. Wilde. 
* * *” The right is not reserved to the insured to change the 
beneficiary with the consent of the company, or to surrender 
the policies at his option for their value in cash, and he had no 
pecuniary interest which he could assign. Langdeau vs. John 
Hancock Mutual Life Ins, Co., 194 Mass. 56, 66, 80 N. E. 452, 
18 L. R A. (N. S.) 1190; Weatherbee vs New York Life Ins. 
Co., 182 Mass. 342, 65 N. E. 383; Blinn vs. Dame, 207 Mass. 
159, 93 N. E. 601. 

(5) The language of the company’s obligation to the assured 
is not uncertain, and should be given its apparent and usual 
meaning. It agreed to pay the money to the wife if she survived 
her husband, and this interest passed to the plaintiff by the 
assignments. Boyden vs. Mass. Mutual Life Ins. Co., 153 Mass. 
544, 546, 27 N. E. 669; Sullivan vs. Maroney, 76 N. J. Eq. 104, 
73 Atl. 842. (6) But if she was the primary beneficiary, yet 
upon her death after the assignments were given, the insured 
having survived, neither her personal representatives nor assigns 
acquired any title to the insurance money. Fuller vs. Linzee, 
135 Mass. 468. If the wife predeceased her husband, the con- 
tract is then to pay to their children, who are to be ascertained 
at this period, and succeed as beneficiaries. Thomson vs. Lud- 
ington, 104 Mass. 193. The defendants George F. Wilde, Jr., 
and Stella L. Wilde, having been at their mother’s death the 
only living offspring of the marriage their rights to the proceeds 
of the policies at their father’s death not having been defeated 
by the assignments to which they were not parties, became abso- 
lute, and the bill must be dismissed with costs. Millard vs. 
Brayton, 177 Mass. 533, 59 N. E. 436, 52 L. R. A. 117, 83 Am. 
St. Rep. 294; Knickerbocker Life Ins. Co. vs. Weitz, 99 Mass. 
157; Pingrey vs. National Life Ins. Co., 144 Mass. 374, 382, I1 
N. E. 562. 

Decree accordingly. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


SECURITY BANK or RicHMonpD 
US. 


EQUITABLE LIFE ASSUR. SOCIETY OF THE UNITED STATES.* 


LIFE—POLICIES—PRELIMINARY PROOFS OF DEATH—SUF- 
FICIENCY—DETERMINATION. 

In a suit on life policies, it is the duty of the court to determine in the 
first instance whether the preliminary proofs of death are satis- 
factory. 

(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 
668. 


LIFE POLICIES—PROOFS OF DEATH—SUFFICIENCY. 

Provision for payment of life insurance on “satisfactory proof” of death 
entitles insurer to demand proof with reasonable certainty, ahd is 
complied with by proof sufficient, standing alone, to support recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 
LIFE POLICIES—PROOF OF DEATH. 


A statement, submitted as part of a proof of death under life policies, 
showing that assured disappeared March 10, 1902, must be considered 
as of the time the proof was submitted April 22, 1903, and certainly not 
later than August, 1903, when suit was brought on the policies as 
affected by the legal presumption of death. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 
665.) 


LIFE POLICIES—PROOF OF DEATH—SUFFICIENCY. 


The presumption of death arising from seven years’ disappearance and a 
statement showing that assured disappeared March 10, 1902, is in- 
sufficient to show his death before April 14, 1903, when the policies 
lapsed for nonpayment of premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


Error to Law and Equity Court of City of Richmond. 

Action by Security Bank of Richmond, Va., against Equitable 
Life Assurance Society of the United States. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 


The following instructions were given :— 

“(1) That whilst the law presumes that a person who has 
left his home and has not been heard from for seven years has 
died, yet the presumption of death in such cases only arises at the 
end of the seven years; that is to say, that the presumption of law 
of death does not arise until the expiration of seven years. But 
there is no presumption of the law as to the particular time of 
death within the seven years, nor does the law raise any presump- 
tion that the party who has so left the state has continued to live, 
or that he is living at any particular time during the seven years; 


* Decision rendered, June 8, 1911. 71 S. E. Rep. 647. 
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but the burden is on the party asserting such a claim to prove it 
by testimony satisfactory to the jury. And in this case the jury 
are instructed that the burden of proof is upon the plaintiff to 
show to your satisfaction that Charles H. Hudspeth died before 
the 14th day of April, 1903, and unless you are so satisfied from 
the evidence of the proof of this fact you must find for the de- 
fendant. 

“(2) That if the policies sued on in this case had lapsed by 
reason of nonpayment of premiums before the bringing of this 
suit, or that suit was brought before satisfactory proofs of the 
death of the assured had been furnished to the defendant, then 
the jury must find for the defendant. 

(3) That the statements set forth in the paper signed ‘Jackson 
Guy, Cashier,’ and marked ‘A,’ with the claimant’s statement, are 
not ‘such satisfactory proofs of the death of the assured’ as is 
contemplated by the ‘policies sued on in this case; and unless the 
jury believe from the evidence that further proof of the death of 
the assured was furnished to the defendant before this suit was 
brought, then they must find for the defendant.” 


Merepitu & Cocke, JNo. H. Guy, and SAMurEL A. ANDERSON, 
for Plaintiff in Error. 

CuristTIAN, Gorpon & CuristTiAN and HiLi Carrer, for 
Defendant in Error. 

Keitu, P. 

Three policies of insurance, amounting to $17,500, were taken 
out by Charles H. Hudspeth in the Equitable Life Assurance 
Society of the United States. At the institution of this suit, the 
Security Bank of Richmond, Va., the plaintiff, was the undis- 
puted beneficiary of the three policies, and brought its action to 
the first Monday in August, 1903, averring that Hudspeth, upon 
whose life the policies were issued, was dead, and asking judg- 
ment for the amount of the insurance. 

These policies contain a provision which is as follows: “The 
Equitable Life Assurance Society of the United States hereby 
assures the life of Charles H. Hudspeth, of Midlothian, Va., 
hereinafter known as the assured, and on receipt of satisfactory 
proofs of the death of the assured, providing this policy is then in 
force, agrees to pay” the amount for which the policy is written. 

The defendant pleaded non assumpsit, and for grounds of de- 
fense said: (1) That the policies of insurance sued on lapsed for 
nonpayment of premiums on April 14, 1903 (2) that no proof of 
the death of the assured has been furnished to the defendant, as 
required by said policies of insurance, and that no presumption of 
his death arose until the expiration of seven years from the time 
he was last seen alive, which time is stated by the plaintiff to 
have been about 2 p. m. on Monday, March 10, 1902; (3) that 
the burden of proof is on the plaintiff to show that the assured 
died prior to the time when the policies lapsed, on the 14th of 


April, 1903. 
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There was a verdict and judgment for the defendant, to which 
the plaintiff applied for and obtained a writ of error. 

Passing over the preliminary correspondence between the 
attorneys for the Security Bank and the Equitable Life Society, 
we come to the proofs of death furnished to the Society before the 
institution of the suit, in compliance with the stipulation in the 
policies above set forth. 

The eighth clause of claimant’s statement is as follows: “State 
all facts regarding cause and circumstances of death.’’ Answer: 
“See paper hereto attached, marked ‘A.’” The paper here refer- 
red to is as follows :— 

“He disappeared from Richmond about March 6, 1902, with- 
out warning to family and friends; was traced to Washington, D. 
C., by detective, who learned that he had been drinking very 
heavily. Since that his family have not had a line from him. 
We sent full description to all police bureaus and detective 
agencies, offering reward. 

“It is said he was very ambitious to make money, was very 
despondent, and exceedingly dissipated. Had lost all of his 
means, which we think caused him to take his own life. Last 
time seen, as far as we know, was at Johnson Hotel, Washington, 
D. C., about 2 p. m. on Monday, March 10, 1902. After his de- 
parture, his room was searched, and in it were found a number 
of empty whisky bottles, carried there by him. It was also proven 
that he drank very heavily at bar of said hotel. 

“His family also have made every effort to locate him, but 
without success. 

“Attached to and made a part of the proof of death of Charles 
H. Hudspeth by the Security Bank of Richmond. 

“Jackson Guy, Cashier.” 


The paper marked “A” was dated April 22, 1903, and on April 
27th the general agent of the Assurance Society informed Mr. 
Guy that the proofs submitted were not satisfactory to his com- 
pany. It appears that the policies sued on were kept in force un- 
til April 14, 1903, by the payment of premiums, and, no further 
payment having been made, they lapsed upon that day. 

(1) After the evidence had been submitted to the jury, the 
court refused to give certain instructions asked for by the plain- 
tiff, but instructed the jury: “That whilst the law presumes that 
a person who has left home and has not been heard from for 
seven years has died, yet the presumption of death in such cases 
only arises at the end of the seven years that is to say, that the 
presumption of law of death does not arise until the expiration 
of seven years. But there is no presumption of law as to the 
particular time of death within the seven years nor does the law 
raise any presumption that the party who has so left the state has 
continued to live or that he is living at any particular time during 
the seven years; but the burden is on the party asserting such 
a claim to prove it by testimony satisfactory to the jury. And 
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in this case the jury are instructed that the burden of proof is 
upon the plaintiff to show to your satisfaction that Charles H. 
Hudspeth died before the 14th day of April, 1903 and unless 
you are so satisfied from the evidence of the proof of this fact 
you must find for the defendant.” 

This instruction is in accordance with the decision of this court 
in Evans vs. Stewart, 81 Va. 724, and correctly states the law. 

The second instruction given was: ‘That if the policies sued 
on in this case had lapsed by reason of nonpayment of premiums 
before the bringing of this suit, or that suit was brought before 
satisfactory proofs of the death of the assured had been furnished 
to the defendant, then the jury must find for the defendant.” 

And the third instruction: “That the statements set forth in 
the paper signed ‘Jackson Guy, Cashier.’ and marked ‘A,’ with 
the claimant’s statement, are not ‘such satisfactory proofs of the 
death of the assured’ as is contemplated by the policies sued on in 
this court; and unless the jury believe from the evidence that 
further proof of the death of the assured was furnished to the 
defendant before this suit was brought, then they must find for 
the defendant.” 

The case turns upon whether or not the second and third 
instructions correctly propound the law. ‘The case was argued 
ably and fully, orally and upon the briefs. A great number 
of cases were cited—a greater number than can be considered 
and criticised within the limits of an opinion; and we shall, 
therefore, refer specifically only to those which seem to bear 
most directly upon the points at issue. 

(2) One of the principal controversies raised in the case is 
whether or not the preliminary proofs of death are to be passed 
upon by the court as constituting a condition precedent to the 
right to bring the suit, or whether it is for the jury to determine 
whether or not they comply with the provision of the policies, 
which required the plaintiff to furnish satisfactory proofs of 
death of the assured. 

We are of opinion that the weight of authority imposes the 
duty upon the court to determine, in the first instance, whether 
or not the proofs are satisfactory. 

In 25 Cyc. at page 947; note 27, in enumerating questions of 
law for the court, there is included: “The legal effect and suf- 
ficiency of the proofs of loss furnished in compliance with the 
requirements of the policy”—citing a number of cases. 

In Citizens’ Fire Ins. Co. vs. Doll, 35 Md. 89, 6 Am. Rep. 360, 
it is said: “The preliminary proofs of loss required by an insur- 
ance company of the assured are not per se evidence to the jury 
of his loss. They are conditions precedent to his right to recover, 
and it is for the court, and not for the jury, to decide on their 
sufficiency.” 

In Mutual Life Ins. Co. vs. Stibbe, 46 Md. 302, by the terms 
of the policy the amount insured was payable in 90 days after 
satisfactory proofs of death. At the trial the proofs of death 
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furnished in compliance with this requirement were offered 
in evidence by the plaintiff, for the purpose of showing such 
compliance. Held. “that the same were admissible for that pur- 
pose, and for no other, and their sufficiency was a question for the 
court to determine.” 

In Policemen’s Association vs. Ryce, 213 Ill. 9, 72 N. E. 764, 
104 Am. St. Rep. 190, it is said that while the questions of fact, 
whether proofs of loss or of death have been furnished, or 
whether the assured rendered as full proofs of loss or of death 
as the circumstances would permit, are for the jury, yet the legal 
effect of such proofs is a question of law for the court. 

In Gauche vs. London, etc., Ins. Co. (C. C.) 10 Fed. 347, the 
court said that the sufficiency of preliminary proofs, there being 
no question of waiver involved, is a question of law for the 
court, and not a question of fact for the jury. 

The case of Charter Oak Life Ins. Co. vs. Rodel, 95 U. S. 
232, 24 L. Ed. 433, is relied upon by the plaintiff in error; but we 
do not think it bears out its contention. In that case the policy 
provided that payment should be made “ninety days after due 
notice and satisfactory evidence of the death of A. and of the 
just claim of the assured under this policy has been received and 
approved by the insurers,” and it was held that the words “just 
claim of the assured” had reference to her claim or title to the 
policy and not to the justness of her cause of action thereon. Mr. 
Justice Bradley, speaking for the court, said: “We think there 
was no error in the ruling of the court in admitting in evidence 
the proofs of death, which had been served on the defendant. 
Of course, the company could not justly contend that it might 
arbitrarily object to the sufficiency of the proofs but it had an 
undoubted right to demand and insist upon such proofs as the law 
would adjudge to be reasonable and satisfactory. The objection 
to those furnished was that, whilst otherwise sufficient as proofs 
of the death of the insured, they disclosed at the same time a 
cause of death which exempted the company from liability, and 
hence could not be said to be sufficient proof of ‘the just claim of 
the assured’ as well as of the death of Rodel. * * * Proof of 
death was all that was required. This was given, and does not 
appear to have been objected to. If the proofs also disclosed facts 
of which the defendant could avail itself as a defense to an action 
on the policy, this would not derogate from the sufficiency of the 
proofs of death. But whilst the disclosure of such facts might 
well suggest to the company the propriety of refusing payment 
and standing suit, it would be no bar to the bringing of the suit; 
otherwise, no suit could ever be brought until the parties had 
gone through an extrajudicial investigation resulting favorably to 
the assured.” We think it is to be inferred that if the proofs 
of death, as distinguished from the justness of the claim, had been 
the question at issue, and those proofs had been found insufficient 
by the court, the judgment would have been otherwise. 

Noyes vs. Commercial Travelers’ Accident Ass’n, 190 Mass. 

L—vol. XL.—98. 





1546 Insurance Law Journal Vol. 40. [Aug., 1911. 


171, 76 N. E. 665, seems to support appellant’s contention, and 
to hold that, under a provision in a policy for payment “within 
sixty days from the receipt by its board of directors of proof 
satisfactory to said board of the particular disability suffered by 
said member,” it is a question for the jury whether the plaintiff 
furnished proof which reasonably should have satisfied the 
directors. 

In Buffalo Loan & Trust Co. vs. Knights Templar, etc. 126, 
N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839, Judge Andrews, 
speaking for a unanimous court, said: “The words ‘satisfactory 
proof’ entitled the association to demand that the fact of death 
should be shown with reasonable definiteness and certainty, and 
if the proofs furnished failed to satisfy the association of the 
fact of the death, the association, acting reasonably and in good 
faith, could require further evidence. But the insurer cannot, 
under guise that the requirement that ‘satisfactory proof’ of the 
death of the assured should be given, demand information of the 
cause of the death. This would be a different subject. The infor- 
mation, however important it might be in its bearing upon a death 
from the excepted causes, nevertheless has no relation to the 
one fact which alone the claimant is bound to embrace in his 
proofs.” That is to say, in his preliminary proofs. In that case 
the proof of death was satisfactory, and the insurer had no right 
to demand more, and could not require information as to cause of 
death. 

In Travelers’ Ins. Co. vs. Sheppard, 85 Ga. 751, 12 S. E. 18, it 
was held that: “Where the policy stipulates for preliminary 
proof of loss, and the declaration alleges that such proof was 
furnished, and where the whole declaration is denied by plea, 
the plaintiff is entitled to verify the allegation by submitting in 
evidence the affidavits which were furnished to the company as 
preliminary proof. But the affidavits are evidence for the sole 
purpose of showing compliance with the terms of the policy as to 
preliminary proof, and the better opinion is that their sufficiency 
is for the court. They are no evidence against the company of 
any fact stated in their contents. Though the policy stipulates 
that the preliminary proof of death, etc., to be furnished, shall be 
‘direct and affirmative proof,’ any proof that ought to be satis- 
factory will suffice, although it may involve inference of the main 
fact from other facts, and therefore be properly denominated 
circumstantial, rather than direct, evidence.” 

From an examination of the authorities we have reached the 
conclusion that it was for the court to pass upon the sufficiency 
of the preliminary proofs. 

(3) The question which next arises is: Did it correctly 
discharge that duty? 

Every case seems to stand upon its own particular facts, and 
no precise standard, as far as we have been able to discover, is 
established for the guidance of courts in determining what is 
satisfactory proof of loss. As was said in Buffalo Loan, etc., Co. 
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vs. Knights Templar, supra: “The words ‘satisfactory proof’ 
entitled the association to demand that the fact of death should 
be shown with reasonable definiteness and certainty.” But that 
is a variable standard. Perhaps as accurate a measure as we 
can apply is to say that if the preliminary proofs are such as, 
when introduced upon the trial of the case, standing alone and 
without further proof, would be sufficient to support a verdict 
of a jury in favor of the plaintiff, they should be held to be satis- 
factory proofs, as a condition precedent to the institution of an 
action. 

It will be observed, in the case under consideration, that, when 
the claimant was called upon to state all facts regarding the 
cause and circumstances of death, the reply was a reference to 
an attached paper, marked “A,” which has already been copied 
into this opinion. 

The instruction given by the court told the jury that state- 
ment A did not contain satisfactory proofs of the death of the 
assured, and that the jury should find for the defendant, unless, 
they believed from the evidence that further proof of the death 
of the assured was furnished to the defendant before this suit 
was brought. The jury by their verdict, therefore, found that 
there was no such proof furnished to the defendant; and in the 
petition for a writ of error it is said that the proof offered upon 
the trial was but “an elaboration of the statements contained 
in the said proof of death.” The whole case made by the 
plaintiff is, therefore, to be found in statement A. 

(4) This brings us to inquire as to the probative value of the 
facts set forth in statement A; and here it must be borne in mind 
that the paper was prepared on the 22d of April, 1903, and that 
Hudspeth was last seen on March 10, 1902; that the suit was 
brought to August rules, 1903; and that the judgment complained 
of was rendered on the roth of March, 1910. The evidence must, 
therefore, be considered as of the time the proof of loss was 
rendered, and certainly not later than the time of institution of 
the suit. In some of the cases it seems that the period elapsing 
between the institution of the suit and its determination was 
taken into consideration ; but in that view we cannot concur. 

(5) But even if the period of absence down to the trial were 
to be considered in aid of statement A, it would not avail the 
plaintiff in error; for not only must it show that the assured is 
dead, which at the expiration of seven years would be presumed, 
and as to which the presumption would be strengthened as the 
period from his disappearance increased, but it is also necessary, 
in order to maintain an action in this case, to show that death 
occurred during the life of the policy—that is to say, prior to 
April 14, 1903. In other words, it would aid the presumption 
of death, but would be of no value as tending to fix the time of 
death. See Evans vs. Stewart, supra. 

In 2 Wharton’s Evidence (3d Ed.) § 1277, the law is thus 
stated: “It has been incidentally observed that, aside from the 
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general presumption of death arising from unexplained absence 
abroad for seven years, certain facts have been noticed by the 
courts as affording grounds on which inferences of death, more 
or less strong, may rest. Among these facts may be noticed: 
Presence on board a ship known to have been lost at sea, the in- 
ference of death increasing with the length of time elapsing since 
the shipwreck; exposure to peculiar perils, to which death will 
be imputed if the party has not been subsequently heard from; 
ignorance, as to such person, after due inquiry, of all persons 
likely to know of him if he were alive; cessation of writing of 
letters, and of communications with relatives, in which case the 
inference rises or falls with the domestic attachments of the party. 
Thus death may be inferred by a jury from the mere fact that a 
party who is domestic, attentive to his duties, and with a home to 
which he is attached, suddenly, finally, and without explanation, 
disappears. On the other hand, it is admissible to explain such 
disappearance by putting in evidence pecuniary embarrassments.” 
In Ryan vs. Tudor, 31 Kan. 366, 2 Pac. 797, Mr. Justice Brewer 
(afterwards of the Supreme Court) said: “In reference to the 
death of Ryan, it is clear that there was no direct proof. The 
matter rests mainly on presumptions. ‘The general rule in respect 
thereto is that at the close of a continuous absence of seven years, 
during which time nothing is heard of the absent person, death 
will be presumed. Now at the time of the commencement of this 
action only five years and eight months had elapsed since Ryan, 
left New Hampshire, and at the time of trial seven years’ 
absence had not fully run so that, with nothing but the mere fact 
of unexplained absence before it, the court was clearly right in its 
instructions. It is true, that, besides the mere fact of unex- 
plained absence, there were one or two slight matters bearing 
upon this question. While a man of good health, Ryan was past 
middle life when he went away. He told his relatives in New 
Hampshire that he would be back ina month. He told his agent 
in Kansas that as soon as he got settled he would write. He 
neither returned nor wrote. * * * So that perhaps the court 
ought to have left it to the jury as a question of fact whether, 
considering Ryan’s eccentric disposition, his lack of family, his 
expressed uncertainty as to his future residence on the one hand, 
and on the other his age, his promise to write and return, and 
his long absence, his death ought, or ought not, to be inferred. 
Be that as it may under the instructions as given, the jury ought 
not to have found as they did. As more than seven years have 
now passed since Ryan’s departure, if no tidings have been re- 
ceived from him, the presumption of death unquestionably arises. 
But, whether dead or alive, defendant’s obligation to pay remains. 
If Ryan be alive, they should pay the money to the agent, that it 
; 7 ore : ; 

may be by him remitted to Daniel Fish in accordance with Ryan’s 
instructions. If on the other hand Ryan be dead, an administra- 
tor should be appointed to collect this money and distribute it 
among his heirs. It is unnecessary that this suit be dismissed ; 
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for, if an administrator be appointed, the death of Ryan can be 
suggested, and the suit revived in the name of such administrator.” 

‘Tisdale vs. Connecticut Mutual Life Ins. Co., 26 Iowa, 170, 96 
Am. Dec. 136, was much relied upon by plaintiff in error. It 
seems to add but little to the force of the quotation from Wharton. 
There was evidence at the trial tending to prove the following 
facts: ‘That the party upon whose life the policy was issued 
was a young man of exemplary habits, excellent character, of 
fair business prospects, respectably connected, and of the most 
happy domestic relations. He had the fullest confidence of his 
friends and the entire affection of his wife, and was living in 
apparent happiness, with no cause of discontent with his condi- 
tion, which would have influenced him to break the domestic and 
social ties with which he was so pleasantly bound to life. Visit- 
ing Chicago, September 25, 1866, upon business, he was last seen 
by an acquaintance on the corner of Lake and Clark Streets 
in that city, about 3 o’clock p. m. of that day. No trace of him 
was afterward discovered, though his friends made every effort 
to find him and ascertain the cause of his mysterious disap- 
pearance. A large reward was offered through the newspapers 
for information that would lead to his discovery, either dead or in 
life. The detective police were employed to search for him 
without results. No tidings have been received of him, and _ not 
the faintest trace of the cause or manner of his disappearance 
has been discovered. He gave no intimation to any one of an 
intention to absent himself, and the latest declaration of his 
intentions was to the effect that he expected to leave Chicago the 
day of his disappearance to join his wife at Dubuque. He owed 
no debts amounting to any considerable sum, and had made pay- 
ment of some small ones about the day of his disappearance. His 
valise containing clothing and other articles commonly carried by 
travelers, was found at his hotel. His bill there was unpaid. The 
reporter says that a further statement of the evidence is not 
necessary for a proper understanding of the points ruled. It is 
said in the opinion: “Any facts or circumstances relating to the 
character habits, condition, affections, attachments, prosperity, 
and objects in life, which usually control the conduct of men, 
and are the motives of their actions, are competent evidence, 
from which may be inferred the death of one absent and unheard 
from, whatever has been the duration of such absence. A rule 
excluding such evidence would ignore the motives which prompt 
human actions, and forbid inquiry into them in order to explain 
the conduct of men. The true doctrine may be readily illustrated 
thus: An honored and upright citizen, who, through a long life, 
has enjoyed the fullest confidence of all who knew him, pros- 
perous in business and successful in the accumulation of wealth, 
rich in the affection of wife and children, and attached to their 
society, contented in the enjoyment of his possessions, fond of the 
associations of his friends, and having that love of country which 
all good men possess, with no habits or affections contrary to these 
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traitsof character, journeys from his home to a distant city and is 
never afterward heard of. Must seven years pass, or must it be 
shown that he was last seen or heard of in peril, before his death 
can be presumed? No greater wrong could be done to the 
character of the man than to account for his absence, even after 
the lapse of a few short months, upon the ground of a wanton 
abandonment of his family and friends. He could have lived a 
good and useful life to but little purpose, if those who knew him 
could even entertain such a suspicion.” 

In Seeds, Executor, vs. Grand Lodge of Iowa, etc., 93 Iowa, 
175, 61 N. W. 411, the court held that where a married man 
leaves home because his wife declines to live with him, and later 
professes to be unmarried and states that he is going to Dakota, is 
in good health when last seen, and six years after his disappear- 
ance he is advertised for to receive a legacy, “there is no pre- 
sumption of death by reason of the fact that he has not been heard 
from in seven years. At any rate, it will not be presumed that 
he dies within two years after disappearing, so as to render valid 
an insurance policy which lapsed at the end of said two years for 
nonpayment of dues and assessments.’”’ In that case, while the 
law of Tisdale vs. Insurance Co., supra, is not questioned, the 
facts of the two cases are differentiated, and Rowell, the benefi- 
ciary in the case in 93 Iowa, 175, 61 N. W. 411, is shown to be a 
very different man from Tisdale. ‘The court states that “he was 
wanting in the character, habits, condition, affections, atachments, 
and objects in life which usually draw men to their families, their 
homes, and the society in which they have lived. It was evidently 
not his purpose to return and dwell with his family; but, cast off 
as he was for his own fault, and with the character and inclina- 
tions which he evidently possessed, his object was to entirely 
withdraw himself from them. There is nothing in the condition 
of his health from which to infer death, for it is shown that when 
last seen he was in usual good health.” 

Contrast the proof furnished in statement A with the facts in 
Tisdale’s Case supra, and one cannot but be impressed with the 
fact that the two cases differ in almost every circumstance. 
We have given statement A our most careful consideration, and 
we are of opinion, first (as before stated,) that it was the province 
of the court to determine whether or not it furnished sufficient 
proof of death; second, that the court correctly held that it did 
not furnish sufficient proof of death; and, third, that if the court 
had submitted that question to the jury, and they had found for 
the plaintiff upon the faith of the facts stated in statement A, 
which we have seen contained all the facts of probative value 
introduced before the jury, it would have been the duty of the 
court to have set aside the verdict: and therefore we are of 
opinion, from every point of view, that there is no error in the 
judgment of the lower court, which is affirmed. 

Affirmed. 





Monast vs. Manhattan Life Ins. Co. 


SUPREME COURT OF RHODE ISLAND. 


MONAST 
vs. 


MANHATTAN LIFE INS. CO-* 


LIFE POLICY—VALIDITY. 


A life policy is not void because the premiums have been paid by one not 
the insured or beneficiary, or by one having no insurable interest in the 
life of itisured, whether or not the person making the payments made 
them in the belief that he was named as beneficiary, or that he could 
collect on it. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


LIFE INSURANCE—NONPAYMENT OF PREMIUMS—FORFEI- 
TURE. 

Where one was the agent of insured in a life policy and of a third person 
paying the premiums in making payments of premiums to insurer, 
the policy issued by insurer was valid only so long as premiums were 
paid, and the failure of the agent to pay the premiums operated to 
forfeit the policy. 

(For other cases, see Insurance, Dec. Dig. § 349.) 


AGENTS—“INSURANCE BROKER.” 


An “insurance broker” is ordinarily one who is engaged in the business 
of procuring insurance for such persons as apply to him for that 
service, and he is usually the agent of insured; and the mere fact 
that he receives a commission from insurer for placing the insur- 
ance with him does not change his character as agent of insured, 
and one contracting with an agent of an insurance company to turn 
over surplus business to such agent is a mere broker, and is not the 
agent of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 127; Dec. Dig. §§ 73, 98.) 
(For other definitions, see Words and Phrases, vol 4, p. 3679.) 


AGENTS—ACTS OF AGENTS—LIABILITY OF INSURER. 


Where a regular agent of a life insurance company turned over surplus 
business to the soliciting agent of another insurance company pur- 
suant to an agreement between the two agents, but the latter company 
did not hold the former agent out as its agent, and he was never 
its agent, except, possibly, to deliver policies intrusted to him by its 
own agent for delivery to persons who had applied for them and 
collecting the first premiums, it was not liable for misrepresentations 
made by him to one procuring a policy. 


(For other cases, see Insurance, Cent. Dig. § 99; Dec. Dig. § 73.) 


AGENTS—ACTS OF AGENTS—LIABILITY OF INSURER. 


An agent of a life insurance company turned over surplus business to a 
soliciting agent of another insurance company pursuant to an agree- 
ment between the two agents. The latter company issued a policy 
to a customer of the former agent, who misrepresented the provisions 
of the policy to a third person, who agreed to pay the premiums on 
the policy, and who actually paid them. The latter company never 


* Decision rendered, May 25, 1911. 79 Atl. Rep. 932. 
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held out the former as its agents, and had no knowledge of the 
representations. Held, that the policy was valid as against insurer in 
favor of the beneficiaries in the policy, and the third person, relying 
on the misrepresentations that she was the beneficiary, could not re- 
cover thereon. 


(For othér cases, see Insurance, Dec. Dig. §§ 137, 592.) 


RECOVERY OF PREMIUMS PAID—FRAUDULENT REPRESEN- 
TATIONS—LACHES. 

Where one agreed to pay the premiums on a policy issued on the life of 
another on the representation that she was the beneficiary in the 
policy, and she actually paid the premiums, and she had actual notice 
at least a year before the death of insured that the policy did not 
name her as beneficiary, her delay until after the death of insured 
and the absconding of the agent who had made the misrepresentations 
before asserting her interest in the policy as against insurer, and her 
act in allowing the policy to go into the hands of the administrator of 
insured, who was by the terms thereof lawfully entitled to the pay- 
ment thereof, defeated her right to rescind the transaction and recover 
from insured the premiums paid. 


(For other cases, see Insurance, Dec. Dig. § 198.) 


Exceptions from Superior Court, Providence and Bristol 
Counties; Willard B. Tanner, Presiding Justice. 

Action by Georgina Monast against the Manhattan Life In- 
surance Company. ‘There was a verdict for plaintiff, and de- 
fendant brings exceptions. Reversed. 


Hucu J. Carrot, and WATERMAN, CurrRAN & Hunt, for 
Plaintiff. 


GARDNER, Pirce & THORNLEY (William W. Moss, of counsel), 
for Defendant. 


PaRKuHuRsT, J. 

This is an action on the case in assumpsit for money had and 
received, brought for the purpose of recovering back certain 
premiums alleged to have been paid by the plaintiff to the defend- 
ant on two policies of life insurance on the life of Arthur J. 
Marchant, the plaintiff’s nephew by marriage. It was tried before 
a judge of the superior court for the counties of Providence and 
Bristol, sitting without a jury, on the 29th day of November, 
1909, and the 9th and 1oth days of March, 1910. By a rescript 
filed a few days after the trial was finished, the judge decided 
that the plaintiff was entitled to recover of the defendant all the 
premiums which had been received by the defendant upon these 
policies, amounting in all to $1,241.90. To this decision, and the 
conclusions of fact and law upon which it was based, the defend- 
ant duly excepted, averring that it was against the evidence and 
contrary to law, and that the damages were excessive; and a bill 
of exceptions, covering the exceptions so taken and a few ex- 
ceptions taken in the course of the trial of the case, was duly 
allowed by the superior court, together with a transcript of all the 
evidence. The questions before this court now are whether 
the decision is supported by the evidence and whether any of the 
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rulings excepted to by the defendant constitute reversible error. 
The principal facts of the case are as follows :— 

The plaintiff in the fall of 1902 went to call on her sister-in- 
law, Mary C. Marchant, mother of A. J. Marchant, the assured. 
There she met these two, and also an insurance agent named 
Brophy, who was a duly appointed agent of the Metropolitan 
Life Insurance Company, having an office in the city of Prov- 
idence. Mrs. Marchant began to talk about life insurance, and 
said she wanted to have her son’s life insured. The son said to 
the plaintiff. “If you have my live insured, I will have yours,” 
and she said, “All right.” She signed no application then, or at 
any other time. About a week or two after that interview 
Brophy came to her with two policies on the life of A J. Marchant, 
which he told her were one for $5,000 in the Manhattan Life 
Insurance Company and the other in the Metropolitan Life In- 
surance Company. He told her, as she says, that these policies 
were made payable to her. Plaintiff was not satisfied to take 
Brophy’s word as to the beneficiary in the policies, and, being 
unable to read herself, she had a niece of hers read them, and was 
told by her that she (the plaintiff )was named as beneficiary. The 
plaintiff kept these policies, and did not have them read to her 
again until about two months before the death of the assured, 
supposing, as she said, that they were payable to her. She says 
she paid the premiums every year for five years to Brophy on 
the Manhattan Life Insurance policy, and took receipts from him, 
which must have been his personal receipts, and not official re- 
ceipts of the company. What amounts she paid, or what Brophy 
did with the money, was not shown, except as to the last payment, 
which was made by a check, payable to the Manhattan Life In- 
surance Company, which was for $201.90, the amount of the 
annual premium on a policy which was actually issued by that 
company on the life of A. J. Marchant, dated October 15, 1902, 
and made payable to his executors, administrators, or assigns, 
and actually paid to the administrator of his estate upon sur- 
render of the policy and proof of his death in the spring of 1907. 
This check was shown to have been received and indorsed by E. 
A. Dunham, the New England manager for the defendant com- 
pany ; but it is not drawn by the plaintiff, does not bear her name, 
nor the name of Brophy, and in itself cannot be regarded as 
giving the defendant any notice of any connection between the 
plaintiff and the policy, or any interest of the plaintiff therein. 

At least two months before the death of the insured the plain- 
tiff was told by two men, Mr. Herschovitz and her nephew, 
George Maynard, that two policies which they saw, presumably 
these policies, were not payable to her; the $5,000 Manhattan 
policy being payable to the estate of the assured, and the Metro- 
politan policy (which was for $3,000) being payable to Mrs. 
Marchant, his mother. They talked with Brophy about the 
matter, but did nothing else until after the death of the assured, 
who died of consumption. About two days after his death 
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Brophy came to her and persuaded her to let him take one of 
these policies, saying that he would get the money for her. “He 
did not say he would get it for Mrs. Marchant.”’ At first she said 
this was the Manhattan policy; but afterwards she changed 
her testimony, and said it was the Metropolitan policy. 
Instead of getting the money for her on this policy, Brophy 
assisted Mrs. Marchant in collecting the money on it from 
the Metropolitan Life Insurance Company for which he was 
agent. Brophy got $500 for himself, and then ran away out of 
the state, and has not returned since, so far as shown. Several 
weeks after she let Brophy take this policy, George Marchant, 
brother of A. J. Marchant, and administrator of his estate, 
though she does not admit that she knew it at the time, came to 
her and told her that Brophy had run away. He asked her then, 
according to her story, to let him take the Manhattan life policy 
for a few hours to compare it with a policy that he had, and she 
gave it to him, though she admitted that she knew at the time that 
it was payable to the executor or administrator of the deceased. 

When the adminstrator did not bring the policy back, she con- 
sulted attorneys, and then went with her friend, Mr. Herschovitz, 
and her nephew, George Maynard, to the office of Isaac L. Goff, 
where they met Mr. Dunham, New England manager for the 
defendant company. There she told Mr. Dunham that the policies 
belonged to her, and said nothing else. The others told him that 
she had thought she was beneficiary in the policy and had paid 
the premiums on it. They had other interviews with Mr. Dun- 
ham, but seem to have given him no further information. He 
said that he would see the Marchants and try to fix things up be- 
tween them. 

Mr. Carroll, her attorney, also testified that he told Mr. Dun- 
ham that in his opinion the whole business was a fraud on the 
plaintiff, and that he was thinking of filing a bill in equity to 
restrain the company from paying the money until the matter 
could be investigated, and that Mr. Dunham said he would not 
pay the check until everything was understood. Mr. Dunham 
denied any such promise, but said that he agreed to see the Mar- 
chants and try to arrange the matter with them, but did not suc- 
ceed. In rebuttal, Mr. Carroll said that he told Mr. Dunham 
that the plaintiff had been beaten out of the money, and that they 
were going to try to make them (evidently meaning the Mar- 
chants) put it back again, if they could get it, and that Mr. 
Dunham said he would see the Marchants and try to settle it up, 
if Mr. Carroll would only keep quiet and wait. In all the inter- 
views only the one policy seems to have been mentioned, and 
there was no rescission or attempt at rescission of that, and no 
demand for return of the premiums from the company. More- 
over, nothing seems to have been said about any false represen- 
tations by Brophy, who apparently was not mentioned at all. 
All that seems to have been asked of Mr. Dunham was that he 
hold back payment of the amount of the policy from the adminis- 
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trator of the estate of the assured, and try to get him to let the 
plaintiff have part of the money, because she had paid the pre- 
miums. The plaintiff and her attorney seem to have been quite 
willing that Mr. Dunham should pay the company’s money to the 
administrator, if a part of it was paid by the latter to her. 

Under these circumstances, Mr. Dunham, being unable to ar- 
range a satisfactory settlement with the Marchants, paid over 
the check for the policy to the administrator. It was immediately 
cashed by the administrator, and the paid check, with the policy 
attached, went back to the company. Later the present suit was 
brought, evidently for a return of the premiums paid on this 
policy alone, as the damages laid were only $1,000; and it appears 
to have been only as an afterthought that premiums alleged to 
have been paid to the defendant on a later policy were asked for 
also. This later policy was for $3,500, dated October 28, 1902, 
and also payable to the executors, administrators, or assigns of 
Arthur J. Marchant; but there was no satisfactory evidence that 
the plaintiff ever paid any premiums upon it to Brophy, or ever 
had possession of it, and, if she did, there was nothing to show 
how or when she got it. She testified that she paid the premiums 
on it for five years to Brophy; but it appeared later that this testi- 
mony was entirely unreliable. She said Brophy told her it was 
payable to her; but when he told her this does not appear, nor did 
she say that she was induced to take it and pay any premiums on 
it by any such statement on his part, or that he had anything to 
do with her having the policy, if she ever had it. At any rate, 
whoever had the policy at first, only two premiums were ever 
paid on it to the company, and it lapsed in consequence and was 
surrendered to the company. By whom the two premiums were 
actually paid to the company was not shown; but they were re- 
ceived as the money of the assured, and applied to his credit by 
the company, who knew nothing about the plaintiff, or about 
any one, having or claiming any interest in either of the policies 
until after the death of the assured. 

These two policies were produced by the defendant at the 
request of the plaintiff’s counsel, who had described them in the 
bill of particulars, and then for the first time claimed that the 
plaintiff had paid the premiums on both of them. They were 
issued by the defendant under the following circumstances: 
Isaac L. Goff was subagent of Mr. Dunham for Rhode Island, 
with authority only to procure applications for insurance, send 
them through Dunham to the defendant company, and, if policies 
were issued on them, to deliver the policies to the applicants and 
collect the first premiums, and his appointment as such was 
recognized by the company. About the time these policies 
were issued, but, whether before or after the first meeting of the 
plaintiff and Brophy does not appear, the latter, who was, as al- 
ready stated, a resident agent for the Metropolitan Life Insurance 
Company, and had no license from the state of Rhode Island to 
solicit insurance in any other company, and had no connection 
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whatever with Isaac L. Goff, or the Isaac L. Goff Company, 
came to William D. Goff, who had charge of the life, accident, 
and liability insurance department of that company, and asked if 
Mr. Goff would allow him a commission for any business he might 
send him. Mr. Goff said he would, and a short time afterwards 
srophy brought in some business. He had the applications 
made out for policies on the life of A. J. Marchant, and the 
party was examined, and the policies were delivered and paid 
for. Brophy was not agent or solicitor for the defendant com- 
pany, and had no connection with the Goffs, except that during 
a period of about four years he brought in some applications, 
not very many, on which he was entitled to commissions under 
the arrangement just mentioned. When the policies for which 
Brophy had brought in the applications came back from the com- 
pany, they would be given to him and he would pay for them. 
Neither the home office of the company nor Mr. Dunham knew 
anything about Brophy, or ever heard of him, until after the 
death of A. J. Marchant. It does not appear that Isaac L. Goff 
had any authority to appoint subagents or solicitors to act for 
the defendant, and in fact no such subagents or solicitors were 
appointed. It is important in this connection to notice, also, 
that the plaintiff never stated that Brophy claimed to represent 
the defendant or that she dealt with him as its agent. 

During the lives of these policies, whenever a premium was 
about to fall due, a notice of that fact was sent from the home 
office by mail, postage prepaid, addressed to the assured at his 
residence, and also a similar notice from the Boston office. None 
of these notices from the home office was returned undelivered. 
From the above facts it is clear, not only that the assured applied 
for these policies and was examined for them, but also that he 
must have known that they had been issued and that the pre- 
miums were being paid on them, whether or not he actually re- 
ceived them himself or paid any premium upon them. 

Inasmuch as our disposition of this case depends upon certain 
fundamental questions, rather than upon a consideration of the 
specific exceptions, it will not be necessary to state the excep- 
tions in detail; and we therefore find it convenient only to state 
the general questions, upon the decision of which we have come 
to our conclusions in this opinion, and we state the same as fol- 
lows, as we find them set forth in the defendant’s brief: (1) Was 
there satisfactory proof that five premiums on the first policy 
and two on the second were paid to the defendant with money 
of the plaintiff, especially as to the second policy? (2) Granting 
that there was such proof, did the plaintiff have the right to re- 
scind the second policy, which lapsed for nonpayment of the 
third premium, and recover back the first two premiums? (3) 
Was the defendant company bound by the false representation 
by Brophy on which the plaintiff relies? (4) Were the policies 

valid and binding contracts between the company and the as- 
sured, or was the company ever legally under a risk by reason of 
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them, so that it gave consideration for the premiums received by 
it upon them? (5) If the plaintiff had any right to rescind, 
did she exercise that right promptly enough and in a proper 
manner, or was she guilty of laches which should bar her re- 
covery? 

The decision of the court below, finding for the plaintiff in the 
full amount claimed by her, is based primarily upon the determi- 
nation that Brophy, under all the facts above set forth, was so 
far the agent of the defendant that it was bound by his fraudulent 
representations to the plaintiff that the policies delivered to her, 
while upon the life of A. J. Marchant, were written for her 
benefit and named her as beneficiary; that the policies were 
voidable or enforceable by the plaintiff at her option, since the 
defendant company could not have avoided the policies on the 
ground of its own fraud, so that the plaintiff could choose whether 
she would enforce the policies or rescind them; that she, by her 
notice to Dunham, the general agent or manager of the defend- 
ant, prior to the payment of the $5,000 policy to the adminis- 
trator, elected to rescind the contracts and to demand repayment 
of the premiums and thereby became entitled to sue for and 
recover the same in this suit; and that she was not guilty of such 
laches in the rescission as to bar her right of recovery. We are 
constrained to differ with the court below with regard to all of 
the above findings, and we are of the opinion that the same are 
fundamentally erroneous. 

With regard to the first question above set forth, the defendant 
earnestly contends that there was no satisfactory proof that more 
than one payment made by the plaintiff to Brophy on the first 
policy was received by the defendant, and as to the second 
policy there was no proof that she ever paid any premiums on 
it to anybody. Inasmuch as we deem it to be immaterial, in the 
view we take herein regarding the relations and obligations of 
the parties, whether the plaintiff actually paid any or all of the 
premiums on these policies, we will not waste time or space in 
considering this question, further than to say that the testimony 
is most unsatisfactory, in that it fails to trace clearly into the 
hands of the defendant, through Brophy, any of the moneys of 
the plaintiff claimed to have been paid as premiums on these 
policies, except the proceeds of a certain check dated October 18, 
1906, drawn to the order of the defendant, on the Industrial 
Trust Company, Pawtucket Branch, by Lucien Heroux, for 
the sum of $201.90, the proceeds of which are admitted to have 
been received by the defendant. As the amount of this check ex- 
actly corresponds with the last premium paid on the $5,000 policy, 
it would seem from the evidence that this was a check procured 
from a friend by the plaintiff to pay the last premium due prior 
to the death of the insured. Our only purpose in calling atten- 
tion to this check is to show that, even as to this payment, there is 
nothing to give notice to the defendant that it was made by or on 
behalf of the plaintiff, or that the plaintiff or Brophy had anything 
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to do with it, or had any interest in the policy upon which the 
payment was made. It does not appear that as to this or any 
other payment the plaintiff ever received any official receipts of 
the company, or that any payment of premiums was ever made 
in any such way as to notify the defendant of any interest claimed 
by the plaintiff in either of the policies, or that Brophy was acting 
or attempting to act as the defendant’s agent. But for reasons 
which will appear hereafter, we deem it to be immaterial whether 
any or all of these premiums were paid by the plaintiff, so long as 
the defendant was not thereby affected with notice of any claim 
of the plaintiff to an interest in the policies, or with notice of 
Brophy’s connection therewith, so as to make Brophy the defend- 
ant’s agent. 

(1) We deem it to be clear both upon principle and authority 
that a life insurance policy is not void because the premiums 
have been paid by some one not the assured or beneficiary, or by 
one having no insurable interest in the life of the assured, 
whether or not he paid them in the belief that he was named as 
beneficiary or that he could collect upon it. The policy is, not- 
withstanding, binding upon the insurance company, which must 
pay it according to its terms on the ar of the assured. 
Knights and — of Honor vs. Burke, 15 S. W. (Tex.) 45; 
Brennan, Adm’r., vs. Prudential Ins. Co., 148 Pa. 199, 23 Atl. 
gor; Prudential hen Co., 148 Pa. 199, 23 Atl. gor; Prudential 
Ins. Co. vs. Cummins, Adm’r, 44 5S. W. (Ky.) 431; 25 Cyc. 751. 

In Knights and Ladies of Honor vs. Burke, supra, the court 
says: “One Pinson was a member of the order of the Knights 
and Ladies of Honor, and held two benefit certificates thereon, 
aggregating $3,000. Appellee, Burke, was the beneficiary in said 
certificate. Burke had no insurable interest in the life of Pinson. 
B. paid dues and assessments for P. to the amount of $189.20. 
Appellant had no notice that B., and not P., paid said dues and 
assessments. B. ceased to pay dues and assessments for P., and 
while P. still lived brought this suit to recover of appellant the 
said sum of $189.20 paid out as aforesaid. He recovered 
judgment for said amount in both the justice’s and county courts. 
We are of the opinion that the judgment is wrong. Appellee 
could not be beneficiary in the certificates, and could not legally 
claim or recover the insurance upon the death of P. Having no 
insurable interest in the life of P., public policy would not per- 
mit him to be recognized as a beneficiary in said certificates. * * * 
His payment of the dues and assessments for P. was an arrange- 
ment between P. and himself, with which appellant had nothing 
to do. There was no privity of contract between him and appel- 
lant. Appellant was entitled to the amount paid from P., and 
not from B.; but, if B. saw proper to pay the same for P., he 
must look to P., and not to appellant, for reimbursement. The 
certificates are not void, except as to B., but upon P.’s death would 
be payable to his heirs.” 
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In Brennan, Adm’r. vs. Prudential Ins. Co., supra, a defense 
was held not available to the company, when sued by the adminis- 
trator of the assured upon a policy made payable to his personal 
representative, although the policy had been delivered to one 
having no insurable interest, who paid all the premiums upon 
it. 

In Prudential Ins. Co. vs. Cummins, supra, the decision is the 
same, and the court says: “It appears that Mary Malley paid 
the premiums upon the policy in the belief that Cummins’ life 
was insured for her benefit, and that at his death the sum which 
the policy obligated the company to pay would be paid to her. 
She did not sign the application for the insurance. * * * 
Had the policy been payable to Mary Malley, the question would 
arise as to whether she had an insurable interest in the life of 
Cummins; but as the policy was made payable to Cummins’ per- 
sonal representative, it must be treated as a contract with Cum- 
mins. ‘The mere fact that she paid the premiums on the policy 
did not render invalid the contract of insurance.” 

(2) As we shall show hereafter that Brophy was not the agent 
of the defendant, but was the agent of the assured, and also the 
agent of the plaintiff, in making such payments as were made, 
if any, to the defendant, it follows that the later policy for $3,500, 
being a valid obligation of the company so long as the premiums 
were paid, and having been allowed to lapse long before the 
plaintiff made known to the defendant any claim of right there- 
under, by reason of the failure of Brophy to pay the premiums 
thereon, the plaintiff had no right of rescission as to that policy, 
and therefore no claims to recover any premiums by her paid 
thereon. 

(3) As to the third question suggested by the defendant, 
whether it was bound by Brophy’s false representations to the 
plaintiff, we are quite satisfied upon all the evidence that the 
defendant company was not bound by Brophy’s false representa- 
tions, as Brophy was a mere broker, except so far as he was 
agent for the plaintiff or the assured, and had no authority from 
the company, express or implied, to make such representations. 
That Brophy was a mere broker, and not the agent of the defend- 
ant company, except possibly for the sole purpose of receiving 
payment of the first premium, is clear from the following au- 
thorities: Wilson vs. Conway Fire Ins. Co., 4 R. I. 141; Reed vs. 
Equitable, etc., Ins. Co., 17 R. I. 785,.24 Atl. 833, 18 L. R. A. 
496; O’Rourke vs. John Hancock, etc., Ins. Co., 23 R. I. 457, 
50 Atl. 834, 57 L. R. A. 496, 91 Am. St. Rep. 643; Kings Co. 
Fire Ins. Co. vs. Swigert, 11 Ill App. 590, at page 599; Am. Fire 
Ins. Co. vs. Brooks, 83 Md. 22, 34 Atl. 373; Hartford Fire Ins. 
Co. vs. Reynolds, 36 Mich 502; Gude vs. Exchange Fire Ins. Co., 
53 Minn. 220, 54 N. W. 1117; Bradley vs. German-Am. Ins. Co., 
90 Mo. App. 369; Mellen vs. Hamilton Fire Ins. Co., 17 N. Y. 
609; How vs. Union, etc., Life Ins. Co., 80 N. Y. 32; Devens vs. 
Mechanics’, etc., Ins. Co., 83 N. Y. 168, at page 171; Pottsville, 
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etc., Ins Co. vs. Minnequa, etc., Co. 100 Pa. 137; 1 Cooley’s 
sriefs on Insurance, 68; 1 May on Insurance (4th Ed.) § 124. 

While the Rhode Island cases cited above do not in their facts 
so nearly correspond to the case at bar as to necessitate a review 
of the same, they clearly show that this court has always strictly 
construed the powers of a solicitor of insurance, or insurance 
broker, and has clearly defined the distinction between such a 
solicitor, or broker, as the agent of the assured, and a duly 
authorized and recognized agent of the insurance company, and 
that this court is fully in accord with the principles laid down in 
the other cases above cited. 

In Kings Co. Fire Ins. Co. vs. Swigert, supra, it is held that 
one who solicits insurance of the assured, and afterwards pro- 
cures a policy to be issued by the insurer, is not an agent of the 
latter; nor does the fact that the insurer placed its policy in the 
hands of the broker for delivery make him an agent, or give 
rise to a presumption of agency, except where there have been no 
previous dealings between the broker and the assured. If, in 
fact, before the policy is issued, the assured has had dealings with 
the broker, as by giving him an application to place, or the latter 
is in any way clothed by the assured with the credentials of 
agency the insurer may treat him as the agent of the assured. 

In Am. Fire Ins. Co. vs. Brooks, supra it is held that a broker 
who is employed to obtain a policy of insurance is the agent of 
the assured, and not of the insurer, although he asks the assured 
to take out the policy ; but his agency is not continuing, and ceases 
upon the delivery of the policy. 

In Gude vs. Exchange Fire Ins. Co., supra, suit was brought 
on a fire insurance policy, and defended by the company on the 
ground that a mortgage on the insured property was not disclosed 
when the policy was taken out. It was procured through one 
Case, who knew of the mortgage; but the court held that he was 
a mere insurance broker, and that his knowledge was not the 
knowledge of the company. He came to the plaintiffs and 
solicited the insurance, saying that he represented several com- 
panies, including the defendant. His name did not appear on the 
policy and there was no showing that the defendant company 
ever knew of his existence. He had procured the insurance 
through its regular agents. The court says: “Giving to the evi- 
dence the construction most favorable to the plaintiffs, and 
assuming that he personally presented to the defendant an ap- 
plication for this insurance and received the policy directly from 
and paid the premium directly to the defendant, it does not appear 
that he had any relations whatever with the defendant, other 
than an insurance broker, who, in his own behalf, solicits in- 
surance, submits applications to the company, and, if accepted, 
receives the policy for the insured, and on its delivery collects the 
premium and pays it over to the company. Such a broker might 
be deemed the agent of the company for the purpose of delivering 
the policy and collecting the premiums, but nothing more. * * * 
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We think the circumstances were wholly wanting from which the 
jury might have been warranted in finding the fact of agency.” 

In Mellen vs. Hamilton Fire Ins. Co., supra, it is held that the 
knowledge of a broker who effected the two insurances under 
no employment by the insurers, but for a commission paid by 
them upon the premiums received for such risks as he procured 
to be effected and as they chose to accept, that subsequent in- 
surance was being procured upon the same property does not 
charge the prior insurers with notice of such subsequent insurance 
He is not the agent of that company for that purpose. The court 
said (page 616): “The allegation that Kane was the general 
agent of the defendants, to whom a notice binding on the com- 
pany of a subsequent insurance, could properly be given, is not 
only not sustained, but in our opinion, is plainly contradicted by 
the evidence. He was an insurance broker, and from the nature 
of his business as such was no more the general agent of the de- 
fendants than of any other company or individual to whom his 
professional services had been rendered. In procuring the insur- 
ance he was the agent of the assured, and if, before the transac- 
tion was complete, he became for any purpose the agent of the 
defendants, that agency wholly ceased when he had delivered the 
policy to the assured and had paid over to the company the pre- 
mium which he had received.” 

In How vs. Union Mutual Life Ins. Co., supra, an action was 
brought on a policy of life insurance on the life of one Marcus, 
obtained of the defendant through James A. Rhodes. The de- 
fense was that the policy had lapsed for nonpayment of two 
premium notes at maturity. The plaintiff claimed that Marcus 
had given Rhodes his negotiable note for $640, with collaterals, 
out of which Rhodes was to provide for the payment of the pre- 
mium notes. it is held that the note for $640 did not operate as 
a payment of the premium note, and the court says (page 38): 
“Rhodes was in no sense the agent of the defendant to take that 
note. He was the agent in the city of New York in 1872 of several 
life insurance companies, but not of the defendant. Judd & 
Blauvelt were its general agents in that city. Rhodes was largely 
engaged in life insurance, and when he had a larger amount of 
proposed insurance upon any life than he could place in the com- 
panies of which he was the agent he would seek other companies 
for the surplus; and one of the companies to which he resorted 
occasionally for such purpose was the defendant, and in that way 
he procured from this defendant as many as 15 policies He had 
no transactions or correspondence of any kind directly with the 
defendant at its general office in Boston, but his transactions 
were with Judd & Blauvelt. When he desired a policy from the 
defendant, he would apply to Judd & Blauvelt, and take the appli- 
cation to them, and procure from them a policy and receipts for 
the premium, and deliver the policy toe the assured, and receive 
the premium and account with Judd & Blauvelt for it, deducting 
such commissions as they allowed him. * * * As to the de- 

L—Vol. XL.—99. 
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fendant, his relation was substantially that of an insurance broker. 
He was not in any proper sense its agent.” 

In the above citation from Cooley’s Briefs on Insurance the 
law is clearly laid down as follows (page 68): “An insurance 
broker is ordinarily one who is engaged in the business of pro- 
curing insurance for such persons as apply to him for that service. 
He is therefore usually the agent of the insured, and will be so 
considered, though a statute may declare that whoever in any 
manner aids or assists in making a contract of insurance on behalf 
of any insurance corporation or property owner shall be held to 
be an agent of the corporation for all intents and purposes. 
Though under special circumstances a broker may be the agent of 
the insurer, * * * the mere fact that he receives a commission 
from the insurer for placing the insurance with him does not 
change his character as agent of the assured. A stipulation in 
the policy that any broker employed in effecting the insurance 
should be considered as the agent of the insured is no more than 
a declaration of the common rule.” 

These cases show, and it is well understood by the public 
generally and recognized by our insurance legislation in this 
state, that there are insurance brokers who are paid for their work 
by a share in the commissions of insurance agents with whom 
they place business, and that this does not make them the agents 
of the insurers. The applications secured by them are of value 
to an agent, if accepted by his company, and are paid for accord- 
ingly, like so much merchandise. That there is a general arrange- 
ment as to what rate of compensation, by way of a share of the 
agent’s commission, shall be paid, cannot change an insurance 
broker into an agent for any particular company. No company 
can control his movements or be held responsible for his conduct. 

(4) In the present case Brophy was not in the employment of 
the defendant, which had no control over him. He was not its 
agent in any sense, except possibly for the purpose of delivering 
policies intrusted to him by its agents to the persons who had 
applied for them and collecting the first premiums. He was not 
known to the company or its general agents at all, and there was 
nothing to show that Isaac L. Goff, or any one in his office, 
had any right to employ subagents for the company. Brophy 
was a regular agent for the Metropolitan Life Insurance Com- 
pany, and in turning over surplus business to the soliciting agents 
of the defendant company he was acting purely in the capacity of 
a broker. He was not held out as its agent, and there is nothing 
to indicate that the plaintiff regarded him as such. He certainly 
had no actual authority to misread one of its policies to anybody, 
and no such authority can be implied. The plaintiff never applied 
for a policy in the defendant company, no policy was ever issued 
to her, and Brophy had no authority from the defendant or its 
agents to deliver any policy to her, to make any statement as to 
its contents to her, or to collect any premium from her. There 
was no privity between the plaintiff and the defendant, and if 
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Brophy misread the policy to her, and misrepresented the law to 
her as to insurable interest, it was not within the scope of any 
employment of him by the defendant company, and that company 
was not responsible for his fraudulent conduct. He was clearly, 
under the above authorities, acting either as the agent of the as- 
sured, or in fraud of the assured in delivering the policies to the 
plaintiff, and as the agent of the plaintiff in collecting and trans- 
mitting any of her moneys. 

We are clearly of the opinion that the conclusion reached by the 
superior court, to the effect that Brophy was the defendant’s 
agent, and that the defendant was responsible for Brophy’s fraud- 
ulent misrepresentations to the plaintiff, whereby the plaintiff was 
induced to pay the premiums, or any of them, upon these policies 
of insuyance, was entirely unwarranted by the evidence, and that 
therefore the decision, which rests entirely upon that conclusion, 
must be set aside. 

(5) Weare of the opinion that it necessarily follows from the 
foregoing that the policies, issued as they were upon the life of 
the assured upon his own application, payable to his personal 
representatives after his death, were valid contracts of insurance 
at the outset, and remained such, as to the earlier policy for $5,- 
ooo until the death of the assured and payment to his adminis- 
trator, and as to the second policy, for $3,500, until the same was 
allowed to lapse for nonpayment of premiums. We find nothing 
to show that, so far as this defendant was concerned, anything 
was done whereby its obligation to pay the $5,000 policy ceased, 
or whereby it would have been justified in either refusing or de- 
laying payment thereof, upon its presentation by the adminis- 
trator with duly authenticated proofs of loss in accordance with 
its rules. Whatever was done with regard to any agreement with 
the plaintiff, as to her holding the policies and being entitled to 
any interest thereunder, was done between the assured, Brophy, 
and herself entirely without any knowledge on the part of the de- 
fendant, or any fact or circumstance brought to its knowledge of 
which it was bound to take notice. The mere fact that the plain- 
tiff notified the defendant’s general manager, Mr. Dunham, 
after the death of the assured and just prior to the payment of the 
insurance, that she had paid the premiums, and had held the polli- 
cies and claimed that she was entitled to some of the money, or 
all of it, was nothing more than notice to him that she had some 
claim against the estate of the deceased for reimbursement of 
moneys paid out by her, or some claim to the proceeds of the 
policy which was totally at variance with the terms of the policy. 
He, having, as he agreed, endeavored to induce the Marchants to 
settle with her to her satisfaction for such claims as she made, 
and having failed to do so, was fully justified in paying over the 
money, in accordance with the terms of the policy, to the lawful 
claimant thereof (the administrator), and in leaving her to make 
such demand and claim upon the estate of the deceased as her 
counsel might advise. Neither Mr. Dunham, as agent for the de- 
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fendant, nor the defendant, were bound to enter into and in- 
vestigate or take notice of any of her claims as to the fraudulent 
conduct of Brophy, who was her own agent, and who was pri- 
marily responsible to her if he had defrauded her. 

(6) Furthermore, if the plaintiff had at any time any such 
right or interest in the insurance as would have enabled her to 
surrender the policy, when she had possession thereof, she had 
actual notice from Brophy himself, at least a year before the 
death of the assured, that the policy did not name her as bene- 
ficiary, and further notice more than two months before the death 
of the deceased, from two friends who read the policy, to the 
same effect. She should have acted immediately upon such in- 
formation, and have laid the matters frankly before the company, 
if she desired any action to be taken by the defendant. By 
waiting until after the death of the assured and the absconding 
of Brophy, she deprived the defendant of the opportunity to in- 
vestigate her claim through the only two persons (except herself) 
who had any knowledge of the transactions. So that, even if she 
had at any time any such right to the possession of the policy, or 
any such interest therein, as would have enabled her to surrender 
or rescind the same (which it does not appear that she had from 
any evidence before the court), having allowed the policy to get 
into the hands of the administrator, who was by the terms thereof 
lawfully entitled to the same and to the proceeds thereof, it was 
then too late for her to rescind, or to maintain any claim against 
the defendant for the moneys paid out by her as premiums. 

(7) Rescission for fraud or mistake is a purely equitable 
right, and it is well settled that it must be exercised with great 
promptness after discovery of the truth, and that it can only be 
exercised when the other party can be placed in statu quo. If, 
while one delays after having knowledge of the facts, the position 
of the other party has altered as by the death of some person con- 
cerned in the matter or by loss of evidence, the right to rescind 
is lost. Plympton vs. Dunn, 148 Mass. 523, 20 N. E. 180; Amer- 
ican Ins. Co. vs. Neiberger, 74 Mo. 167; Zallee vs. Conn. Mut. 
Life Ins. Co., 12 Mo. App. 111; Steinberg vs. Phoenix Ins. Co., 
49 Mo. App. 255; Roddey vs. Talbot, 115 N. C. 287, 20 S. E. 375; 
Fennell vs. Zimmerman, 96 Va. 197, 31 S. E. 22; Mechem on 
Agency (Edition of 1889) § 744. 

We have carefully considered the elaborate briefs and argu- 
ments, as also the vast number of cases cited by the counsel for 
plaintiff, in support of their contention that the decision of the 
superior court should be sustained. We find no case cited which 
in any way leads us to doubt our conclusions above expressed. 
Most of the cases cited, which touch upon the question of fraud 
on the part of an agent which is to be imputed to the principal, 
are cases where the person actually guilty of fraud was beyond 
question an agent duly appointed and recognized as such by the 
principal. No case is cited, where the facts are at all similar to 
those in the case at bar, where a person acting in the capacity of an 
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insurance broker, as Brophy was in this case, has been held to 
be other than an agent for the assured, or whose fraud has been 
imputed to the insurer. 

Upon the whole case, we are of the opinion that the decision 
of the superior court must be reversed. The plaintiff may show 
cause, if she see fit, why judgment should not be ordered to be 
entered for the defendant, on Monday, June 5, 1911, at 10 o’clock 
in the forenoon. 


COURT OF APPEALS OF MARYLAND. 


FITZGERALD et At. 
US. 


RAWLINGS IMPLEMENT CO. et au.* 


LIFE INSURANCE—ASSIGNMENT OF POLICY—VALIDITY. 


A life policy was issued for the benefit of a creditor of insured, and he 
assigned the policy to the creditor to more effectually carry out the 
intention of the parties. At the death of insured, he was indebted to 
the creditor in pursuance of a line of credit given as a part of the 
consideration for the assignment. All of the premiums on the policy 
were paid by the creditor pursuant to the assignment. Held, that 
the policy was enforceable by the creditor whether the policy be 
deemed as having been originally issued to him or subsequently as- 
signed to him. 


(For other cases, see Insurance, Dec. Dig. § 212.) 


LIFE INSURANCE—ASSIGNABILITY OF POLICY. 


A life policy is a chose in action for the payment of money and is 
assignable as such and a bona fide assignment requiring the assignee 
to pay the premiums is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 481, 482; Dec. Dig. § 212.) 


LIFE INSURANCE—ASSIGNMENTS—VALIDITY. 


Where a life policy was assigned by insured to a creditor in consideration 
of $1 and the premiums due and to become due and other valuable 
considerations expressed _ in the assignment and a line of credit to be 
given insured by the assignee, the provision in the assignment that it 
was agreed that the transfer was not made to secure any indebtedness 
or as collateral security simply meant that the assignee should hold 
the entire proceeds of the policy for his own use, and did not render 
the assignment void. 


(For other cases, see Insurance, Dec. Dig. § 219.) 


LIFE INSURANCE—ASSIGNMENTS—VALIDITY. 


A creditor who, in pursuance of a bona fide effort to secure the payment 
of his debt, insures the life of the debtor and takes the policy in 


* Decision rendered, Jan. 11, 1911. 79 Atl. Rep. 915. 
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his own name or for his own benefit, is entitled to the proceeds of the 
entire policy. 

(For other cases, see Insurance, Cent. Dig. § 1480; Dec. Dig. § 591.) 

LIFE INSURANCE—ASSIGNABILITY. 

An assignment of a valid life policy is legal whether the assignee has an 
insurable interest in the life of insured or not. 

(For other cases, see Insurance, Cent. Dig. §§ 166, 471; Dec. Dig. § 203.) 


Appeal from Circuit Court of Baltimore City; Alfred S. Niles, 
Judge. 

Interpleader proceedings between Laura P. Fitzgerald and 
another, administrators of George B. Fitzgerald, deceased, and the 
Rawlings Implement Company and another involving the pro- 
ceeds of a life policy issued by the Northwestern Mutual Life In- 
surance Company of Milwaukee. From a decree awarding the 
fund to the Rawlings Implement Company, the former appeal. 
Affirmed. 


Argued before Boyd, C. J., and Briscoe, Pearce, Schmucker, 
3urke, Thomas, Pattison, and Urner, JJ. 


LuTHER EUGENE MACKALL, for Appellants. 
RicHarD M. Duva.., for Appellees. 
BriscoE, J. 

This is an interpleader proceeding brought on the 18th day of 
March, 1910, in the circuit court of Baltimore City to determine 
the true ownership of the proceeds of a policy of insurance, on the 
life of George B. Fitzgerald, now deceased, of Somerset County, 
Md. The policy is dated on the 21st of October, 1908, and was is- 
sued by the Northwestern Mutual Life Insurance Company of 
Milwaukee, Wis., for the sum of $2,500, and, under one of the 
conditions of the policy, the amount of the insurance was payable 
“unto such beneficiary or beneficiaries of the insured as may here- 
after be designated,” under the contract. The insurance company 
disclaims any interest in or claim to the fund, and admits its 
liability under the policy. The proceeds of the policy has been 
paid into court, by the insurance company, to be distributed to 
the proper parties entitled to receive it. The fund in controversy 
is claimed: First, by the appellees, copartners trading as the 
Rawlings Implement Company of Baltimore, under and by virtue 
of an assignment and transfer of the policy to them, from Fitz- 
gerald, the insured, in his lifetime, dated the 26th day of October, 
1908 ; and secondly, it is claimed by the appellants, administrators 
of Fitzgerald, as representatives of his personal estate, upon the 
ground that the particular kind of assignment in this case was 
void and invalid, because given to cover a wagering and a gam- 
bling contract. 

The validity vel non, then, of the assignment of the policy of 
insurance, is the controlling and substantial question in the case, 
because we are dealing with a fund that is confessedly derived 
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from a legal and valid source; that is, from a valid life insurance 
policy, the legality of which the insurance company admits, and 
has paid the proceeds of the policy into court, to be distributed to 
the parties entitled. Obviously, if the’ assignment in question is 
legal and valid, the appellees, the Rawlings Implement Company, 
must be entitled to the fund, under the conceded facts of the case, 
because to strike down the policy itself would defeat the object of 
this proceeding, and destroy the claim of both the appellants and 
appellees. 

The assignment of the policy is somewhat unusual in form, will 
be set out in full, and considered by us. It is as follows: “In 
consideration of one dollar in hand, the payment of premiums 
already made or to be made, and other valuable considerations, 
the receipt whereof is hereby acknowledged, I hereby sell, assign 
and transfer, absolutely, unto C. T. Marsden, Treas. Rawlings 
Implement Co. of Baltimore, Md., his administrators or assigns, 
all my right, title and interest in and to a certain policy issued by 
the Northwestern Mutual Life Insurance Company of Mil- 
waukee, Wis., on the life of George B. Fitzgerald, number 762861, 
together with all benefits and advantages to be derived therefrom, 
including the right to receive and receipt for the surrender value 
of said policy, and all dividends or surplus arising thereunder ; 
and I do hereby irrevocably constitute and appoint C. T. Marsden, 
Treas., my attorney, with full power of substitution and revoca- 
tion, in my name or otherwise, but at his own proper cost, to take 
all proceedings which may be proper or necessary for the recovery 
or collection of any sum which may be or become due under the 
aforesaid policy, and to discharge, receipt for, compound or 
release any claim under said policy, and to execute, acknowledge, 
and deliver any instrument in furtherance thereof, and to endorse 
in my name any check, draft or other paper given in payment for 
or in liquidation of said claim, and to perform every act, and 
thing in and about the premises, hereby ratifying and confirming 
all that said attorney or his substitute may do; and also authorize 
the said life insurance company to pay the sums due or to be- 
come due under said policy to said assignee, his administrators 
or assigns, without the payment to me of any further considera- 
tion. It is hereby expressly understood and agreed that this 
transfer is not made for the purpose of securing any indebtedness 
or as collateral security, but with the intent and for the purpose 
of divesting the assignor of all title to interest in said policy or the 
proceeds thereof, and of vesting the absolute and unconditional 
title thereto in said assignee. Witness my hand and seal, at Prin- 
cess Anne, in the state of Maryland, on the 26th day of October, 
1908. (Signed) George B. Fitzgerald. (L. S.) Signed, sealed and 
delivered in the presence of (Signed) Samuel H. Sudler, Notary 
Public.” 

It is insisted upon the part of the appellants, that because this 
assignment was made within a few days after the policy was 
issued and in pursuance of an agreement to that effect, made prior 
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to its date, and because the assignment, in part, contains a stipula- 
tion “that the transfer is not made for the purpose of securing 
any indebtedness or as a collateral security, but with the intent 
and for the purpose of divésting the assignor of all title to interest 
in said policy or the proceeds thereof and of vesting the absolute 
and unconditional title thereto in the assignee,” therefore the as- 
signment was a mere device to cover a gaming contract and is 
void. 

We cannot agree to this contention, either in the light of the 
relations existing between the parties at the date of the policy and 
of the assignment, or as a proper construction to be placed upon 
the assignment itself. 

There is nothing in the proof to indicate a want of good faith 
between the parties or to show that the transaction was a mere 
speculation or a gaming contract. The answer filed by the appel- 
lees shows entire bona fides on their part and denies that the 
transfer of the policy was made to cover a gaming transaction. 
The case at bar is clearly distinguishable from those cited in the 
brief of the appellants. 

(1) The uncontradicted proof in the case shows that the as- 
signor and the assignees of the policy were merchants ; the former 
engaged in the Agricultural Implement business, in Princess 
Anne, Md., and trading under the name of the Princess Anne 
Farm Implement Company, and the latter were engaged in the 
same line of business in the city of Baltimore, trading as the 
Rawlings Implement Company. At the date of the issuing of the 
policy, and of its assignment, the assignor was indebted to the 
assignee in the sum of $536.32, and at the death of Fitzgerald 
there was an indebtedness of $1,029.53 existing between them, 
in pursuance of “a line of credit” which had been given the as- 
signor, since the date of the assignment, and which appears to 
have been a part of the consideration for the assignment itself. 
Besides this, the correspondence set out in the record between the 
parties prior to, and subsequent to, the issuing of the policy and 
of the assignment, clearly establishes the relations of the parties 
to the contract, and that the assignees had an insurable interest in 
the life of the insured. All of the premiums upon the policy 
were paid by the appellees, and this was one of the considerations 
set out in the assignment, to wit, the payment by the assignee of 
“the premiums then due and to become due and one dollar and 
other valuable considerations.” The proof, in this case, also 
clearly shows that the policy was issued for the benefit of the firm 
of the Rawlings Implement Company, the appellees, and the as- 
signment was made to more effectually carry out the intention of 
the parties to the contract. It matters but little under the facts 
of this case, in so far as the appellants are concerned, whether 
we treat the policy as having been originally issued to the ap- 
pellees or subsequently assigned to them, because the appellees 
had an insurable interest in the life of the insured, the policy 





Life.| Fitzgerald et al. vs. Rawlings Implement Co. et al. 1569 


was taken out and issued for their benefit, and the insured 
had no interest whatever in it. 

In Rittler vs. Smith, 70 Md. 261, 16 Atl. 890, 2 L. R. A. 844, 
this court said: ‘‘It is settled law in this state that a life insurance 
policy is but a chose in action for the payments of money and may 
be assigned as such.” Insurance Co. vs. Flack, 3 Md. 341, 56 Am. 
Dec. 742; Whitridge vs. Berry, 42 Md. 150. 

(2) In this case it was said the assignee must of course keep the 
policy alive by the payment of premiums if he wishes to realize 
anything from it. Such an assignment is valid in this state, if it 
be a bona fide business transaction and not a mere device to cover 
a gaming contract. Such is also the English rule. 


(3) Nor do we regard as tenable the position urged by the 
appellants, because the assignment bears upon its face the state- 
ment that “it is understood and agreed that the transfer is not 
made for the purpose of securing any indebtedness or as collateral 
security,” that it follows that the assignment is void. In view 
of the consideration for the policy of “one dollar and the pre- 
miums now due and to become due, and other valuable consider- 
ations,” expressed in the assignment, and “a line of credit to be 
given” the insured, these words simply mean that the assignees of 
the policy were to hold the entire proceeds of the policy for their 
own use. 


(4) The law is well settled in this state that a creditor who, in 
pursuance of a bonafide effort to secure payment of his debt, in- 
sures the life of his debtor and takes the policy in his own name 
or for his own benefit, is entitled to the proceeds of the entire 
policy. Emerick vs. Coakley, 35 Md. 193; Whiting vs. Insurance 
Co., 15 Md. 326; Robinson vs. Hurst, 78 Md. 59, 26 Atl. 956, 20 
L. R. A. 761, 44 Am. St. Rep. 266; Rittler vs. Smith, 70 Md. 261, 
16 Atl. 890, 2 L. R. A. 844; Souder vs. Home Friendly Society, 
72 Md. 511, 20 Atl. 137. In Rittler vs. Smith, supra, it is said, 
the creditor is in fact the owner of the policy, takes the risk of the 
continued solvency of the insurance company, and is obliged to 
keep the policy alive by paying the annual premiums during the 
life of the debtor, and the latter is under no obligation to do any- 
thing, and in fact does nothing in this respect. If he pays the 
debt to his creditor, he has only discharged his duty, and what 
interest has he in the policy, or in what his creditor may recover 
upon it? And such we find is also the English rule. Dalby vs. 
Insurance Co., 15 C. B. 365; Ashley vs. Ashley, 3 Sim. 149; 
Bruce vs. Garden, L.. R. 5 Ch. App. 32. 


(5) Manifestly, if the policy of insurance was a valid one, at 
its inception, and this is conceded by the company, the assignment 
of this policy, under all the authorities, would be legal, whether 
to a person having or not having an insurable interest in the life 
of the insured. A policy of insurance, like any other chose in 
action, can be assigned to a creditor absolutely or in payment of 
his own debt. Souder vs. Home Friendly Society., 72 Md. 511, 
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20 Atl. 137; 25 Cyc. 708; Clogg vs. McDaniel, 89 Md. 416, 43 Atl. 
795: 

The appellants have referred us to several authorities, as sus- 
taining their views; but, when carefully examined, they will be 
found not to apply to the facts of this case, or to sustain the con- 
struction placed by them upon the assignment here in question. 

Upon the whole evidence, we are all of the opinion that the 
appellants have failed to sustain their contention that the assign- 
ment of the policy of insurance in this case is null and void, and, 
for the reasons we have assigned, the decree of the circuit court 
of Baltimore City, adjudging that the appellees in this case are 
entitled to the proceeds of the policy of insurance, will be af- 
firmed. 

The following cases, in addition to those we have cited, fully 
support and sustain the conclusion we have reached in this case: 
Clark vs. Allen, 11 R. I. 439, 23 Am. Rep. 496; Olmsted vs. 
Keyes, 85 N. Y. 593; Amick vs. Butler, 111 Ind. 578, 12 N. E. 
518, 60 Am. Rep. 722; Johnson vs. Van. Epps, 110 Ill. 562; 
Appeal of Corson, 113 Pa. 438, 6 Atl. 213, 57 Am. Rep. 479. 


Decree affirmed, with costs to the appellees. 


SUPREME COURT OF NEW JERSEY. 


THOMAS 
US. 


NATIONAL BENEFIT ASS’N.* 


LIFE INSURANCE—INSURABLE INTEREST. 

Where a contract of life insurance in which the beneficiary is described 
as “guardian” prescribed that “the beneficiary must have something 
more than a pecuniary interest in the insured, as speculative policies 
are not issued by this association,” jeld, that such provision is vague 
and subject to interpretation by the court, and that the issuance of 
the policy and the receipt of premiums by the company amounted 
to a practical interpretation of the policy by the parties, precluding 
the insurer from avoiding the policy because of the lack of insurable 
interest by the beneficiary in the insured. 

(For other cases, see Insurance, Cent. Dig. § 163; Dec. Dig. 117.) 


Appeal from District Court of Newark. 
Action by Tera Thomas against the National Benefit Associa- 
tion. Judgment for plaintiff, and defendant appeals. Affirmed. 


* Decision rendered, June 9, 1911. 79 Atl. Rep. 1042. Syllabus by the 
Court. 
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Argued February term, 1911, before Garrison, Parker, and 
Voorhees, JJ. 


Grorce A. Doucias and Frank E. BRADNER, for Appellant. 

RICHARD STocKTON, for Respondent. 

VooRHEES, J. 

This is an appeal from the second district court of Newark. 
The record shows a summons, state of demand, copy of docket, 
and memorandum of decision, in the form of an opinion. There 
is no settled or agreed state of the case, although the judge certi- 
fies “the foregoing to be the state of the above-entitled case.” 
Certain testimony was filed after judgment rendered, which is in 
no way certified. Granting that the official opinion of the court 
certified to be the state of the case is in fact such, it appears that 
the action is upon a life insurance policy, and that judgment in the 
court below passed for the plaintiff. 

The first cause for reversal is that the plaintiff had no insurable 
interest in the life of the insured, and therefore should have been 
nonsuited. This contention cannot prevail. Trenton Mutual Ins. 
Co. vs. Johnson, 24 N. J. Law, 576; Vivar vs. Knights of Pythias, 
52 N. J. Law, 455, 20 Atl. 36; Sun Ins. Office of London vs. 
Merz, 63 N. J. Law, 365, 43 Atl. 693. Moreover, the contract, in 
w hich the beneficiary is described as “guardian,” prescribed that 

“the beneficiary must have something more than a pecuniary in- 
terest in the insured, as speculative policies are not issued by this 
association”—a vague provision, and subject to interpretation by 
the court. But the writing and delivery of the policy, and the ac- 
ceptance by the defendant of premiums, amounts to a practical 
interpretation of the policy by the parties, and it would be a fraud 
to permit the defendant thus to contract and receive the pre- 
miums, with full knowledge that the policy was void. 

The other reasons for reversal relate to dealings with the com- 
pany and to waiver of forfeitures by the defendant. They are 
fact questions ; and, as there was evidence to support the findings 
of the court, its decisions will not be reviewed on appeal. 

The judgment will be affirmed, with costs. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


JOSLYN 
US. 


EMPIRE STATE DEGREE OF HONOR* 


MUTUAL BENEFIT — RELEASE — RESCISSION — RETURN OF 
CONSIDERATION—NECESSITY OF ALLEGATION. 

Where the beneficiary in an insurance policy compromised with the in- 
surer and executed a release, a petition to set aside the release for 
fraud and recover on the insurance policy is sufficient, though not 
offering to return the consideration of the release, where it requests 
that amount to be deducted from the judgment. 


(For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801.) 


MUTUAL BENEFIT — RESCISSION — RETURN OF CONSIDER- 
ATION—NECESSITY OF ALLEGATION. 

Where it is sought to impeach a release for fraud, a complaint must allege 
a tender or willingness to return the consideration tor the release, 
unless the fraud be in the execution of the instrument itself, as 
where a release is signed under duress, and hence a release given by the 
beneficiary of an insurance policy on the life of her son for fear that 
the insurer would carry out its threat of exhuming and concealing 
the son’s body may be attacked without any offer to return the con- 
sideration. 

(For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801. 
Release, Cent. Dig. § 45; Dec. Dig. § 24.) 

Smith, P. J., dissenting. 


Appeal from Special Term, Chemung County. 

Action by Myrtie A. Joslyn against the Empire State Degree of 
Honor. From a judgment overruling a demurrer to plaintiff’s 
complaint, defendant appeals. Affirmed, with leave to withdraw 
the demurrer. 


Argued before Smith, P. J., and Kellogg, Sewell, Houghton, 
and Betts, JJ. 


E. W. Miter, for Appellant. 

FrANK C. OcbEN, for Respondent. 

SEWELL, J. 

The defendant is a co-operative insurance company and the 
plaintiff is the beneficiary named in a policy of insurance for 
$1,000 upon the life of one Samual J. Joslyn. 

The complaint alleges, among other things, the policy, the death 
of the insured, and all that is essential to make out a cause of ac- 
tion under the contract. It then alleges that, subsequent to the 
death of the insured, one L. W. Pierce, the vice president of the 


* Decision rendered, May 3, 1911. 129 N. Y. Supp. 563. 
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defendant, acting for and in behalf of the defendant, and with 
intent to deceive the plaintiff and to frighten, coerce, and force 
her into a settlement of her claim against the defendant, stated to 
her that if she did not accept $500 in full settlement of the policy 
or benefit certificate, and deliver the same to him and release the 
defendant, “that the said Pierce and the said defendant would 
have her son’s remains disinterred and removed from his grave 
so that said defendant might be able to further prove that the said 
Samual J. Joslyn died by suicide and the said Pierce further 
stated to said plaintiff that the remains of her said son, Samual J. 
Joslyn, would never be replaced in his grave, and that she would 
never know what became of them.” The complaint further alleges 
that the said plaintiff believed and relied upon said statements, 
and was fearful that the defendant would carry out the threats of 
removing her said son’s remains, and was frightened and coerced 
into receiving $500 as full settlement of the moneys due her under 
and by virtue of the policy. It is also alleged :-— 

“That by means of such false and fraudulent statements and 
by means of such threats and cruel and willful misrepresenta- 
tions, and by means of such coercion and duress, the said L. W. 
Pierce, said vice president of said defendant, and who was acting 
for said defendant, compelled the said plaintiff to receive from 
him the sum of five hundred dollars ($500.00) as a so-called al- 
leged settlement of the moneys due said plaintiff under said ben- 
eficiary certificate, and * * * by means of such corrupt and 
willful acts and by means of such threats, coercion, and duress 
compelled said plaintiff to deliver to him and surrender up to him 
said policy of insurance and beneficiary certificate so issued by 
said defendant and delivered to said Samual J. Joslyn, as herein- 
before alleged.” 

The plaintiff asks :— 

“That the so-called alleged release and settlement made between 
said defendant and said plaintiff as aforesaid be rescinded, vacated 
and set aside, and that the defendant may be given credit for the 
sum of five hundred dollars ($500.00) paid to plaintiff upon said 
alleged settlement to apply upon the amount due the plaintiff on 
said certificate, and that plaintiff may have judgment in her 
favor and against said defendant for the sum of five hundred 
dollars ($500.00), the balance thereof, with interest thereon from 
the 1st day of June, 1910.” 

The demurrer is upon the ground that the complaint does not 
state facts sufficient to constitute a cause of action. 

(1) The theory of the defendant is that the plaintiff is bound 
to allege a return or a willingness to return the money paid by the 
defendant. The complaint in this case is within the scope of the 
ruling in Reynolds vs. Westchester Fire Ins. Co., 8 App. Div. 193, 
40 N. Y. Supp. 336, where the complaint alleged that the plaintiff 
was induced by the fraudulent representation of an agent of the 
defendant to abandon and settle a claim against the company for 
$3,400, and, in lieu thereof, to take $1,000, and release and dis- 
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charge the company from all further liability thereon. The re- 
lief sought was to set aside and vacate the settlement and release, 
and to recover the whole amount justly due the plaintiff by virtue 
of the contract. The plaintiff did not allege a tender of the 
amount received, but asked that the amount thereof be credited 
and allowed to the company upon the amount so due and owing 
to her. It was there held that it was not necessary to actually 
restore the amount which the plaintiff had received, that it was 
sufficient if the judgment asked for, and which might be rendered 
in the action, can accomplish the same result. 

(2) If, however, we assume that this action is of such a nature 
that the equities of the parties cannot be fully adjusted by the 
judgment, we are of the opinion that it was not necessary for the 
plaintiff to allege a return or to offer in the complaint to return the 
$500 received. It has been repeatedly held that, where a party 
seeks to impeach a release or other instrument for a misrepre- 
sentation as to collateral matters, he must return, or offer to re- 
turn the money or property received under it before he can main- 
tain an action, but that rule is not applicable to a case of fraud in 
the execution of the instrument itself; that is to say, where the 
instrument was misread to the party signing, where there was a 
surreptitious substitution of one paper for another, where the 
nature of the instrument signed was not fully understood or 
where as alleged in this case, fraud and constraint overcame the 
will of the plaintiff, and caused her to exécute a release and make 
a settlement contrary to her will and inclination. It seems to be 
well settled that, where such fraud exists, it may be shown upon 
the trial in an action at law and an offer to restore is not neces- 
sary. Shaw vs. Webber, 79 Hun, 307, 29 N. Y. Supp. 437, af- 
firmed 151 N. Y. 655, 46 N. E. 1151; O’Meara vs. Brooklyn City 
R. R. Co., 16 App. Div. 204, 44 N. Y. Supp. 721; Grockie vs. 
Hirshfield, 50 App. Div. 87, 63 N. Y. Supp. 365; Fleming vs. 
Brooklyn Heights R. R. Co., 95 App. Div. 110, 88 N. Y. Supp 
732; Cleary vs. Municipal Electric Light Co., 19 N. Y. Supp. 951, 
affirmed 139 N. Y. 643, 35 N. E. 206; Dixon vs. Brooklyn City 
& Newton R. R. Co., 100 N. Y. 170, 3 N. E. 65; Kirchner vs. N. 
H. S. M. Co., 135 N. Y. 182, 31 N. E. 1104; Belt vs. Amer. Cen. 
Ins. Co., 148 N. Y. 624, 43 N. E. 64. 

(3) Itis also to be observed that it has been expressly held that 
an offer to restore is not a necessary ingredient of a cause of 
action for the rescission of a contract and that a demurrer will not 
lie for the omission to insert such an offer in the complaint. In 
Hay vs. Hay, 13 Hun, 315, a demurrer based upon the absence of 
such an allegation was overruled. The court held that, while the 
condition to return the property received will be imposed whether 
there be an offer to restore in the complaint or not, it must be con- 
sidered a condition of granting relief, not of instituting a suit. 

That an offer to restore is not a necessary ingredient of the 
cause of action was also held in Halpin vs. Mutual Brewing Co., 
20 App. Div. 590, 47 N. Y. Supp. 417, where the court said :— 
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“The proper course in equity in cases where the plaintiff seeks 
the rescission of a contract under which he has received property 
is to offer in the complaint to restore it to the defendant; but 
such an offer is not indispensable. The court in its decree may 
provide for restitution as a condition of granting the desired re- 
lief, 

and cited Kley vs. Healy, 149 N. Y. 346, 44 N. E. 150. 

The doctrine of this case was recognized and reaffirmed in 
Pritz vs. Jones, 117 App. Div. 643, 102 N. Y. Supp. 549. If the 
foregoing views be correct, the interlocutory judgment overrul- 
ing the foregoing views be correct, the interlocutory judgment 
overruling the demurrer should be affirmed, with costs and dis- 
bursements to the respondent, with leave to the appellant to with- 
draw demurrer and to an answer upon payment of the costs of 
appeal and of the demurrer. 

Interlocutory judgment affirmed with costs, with usual leave 
to appellant to withdraw demurrer, and answer upon payment of 
costs of demurrer and of this appeal. All concur, except Smith, 
F.4AK 7 in opinion. 

Smith, (dissenting). In Gould vs. Cayuga County Na- 
tional Bank, 36 N. Y. 75, the headnote in part reads :— 

“One who seeks to rescind a compromise of a disputed claim on 
the ground of fraud must promptly, on the discovery of the fraud, 
restore or offer to restore to the other party whatever he has re- 
ceived by virtue of it, if of any value. The tender must be with- 
out qualifications or conditions. 

“Tn an action at law upon the original claim, plaintiff must show 
that he rescinded the fraudulent compromise prior to the com- 
mencement of the action. If no rescission is shown, a final de- 
termination by the court that plaintiff was entitled to more than 
the sum paid is no answer to the objection. 

“It seems that the rule is different where the compromise was 
of an undisputed claim. 

“It seems also, that an equitable action to rescind may be 
brought without such restoration, the plaintiff offering, in his 
complaint, to restore, if not entitled to retain what he has re- 
ceived.” 

In this case the opinion, at page 83 of 86 N. Y., reads :— 

3ut the defrauded party need not rescind and sue in an action 
at law for the consideration parted with upon the fraudulent 
contract. He may bring an action in equity to rescind the con- 
tract, and in that action may have full relief. Such an action does 
not proceed as upon a rescission, but proceeds for a rescission. In 
such a case it is sufficient for the plaintiff to offer in his com- 
plaint to restore to the defendant what he has received, and the 
rights of the parties can be fully regulated and protected in the 
judgment to be entered. Such was the case of Allerton vs Al- 
lerton 50 N. Y. 670.” 

At page 84 of 86 N. Y., Judge Earl states his conclusion in these 
words :— 
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“One situated like the plaintiff can rescind by tendering or re- 
storing what he has received, and then commence his action. He 
may keep what he has received, and sue to recover damages for 
the fraud; or he may commence an action in equity to rescind and 
for equitable relief, offering in his complaint to restore, in case 
he is not entitled to retain, what he has received. ‘These actions 
are all fundamentally different.” 

In McMichael vs. Kilmer, 76 N. Y. 36, the rule is stated :— 

“Where a man is paid expressly as a compromise of an ac- 
count, and not because it was conceded to be due, the party re- 
ceiving the payment cannot set aside and cancel a release given 
by him, on the ground of fraud, and yet retain the whole consid- 
eration therefor. If the release is to be canceled, the parties 
should be put in statu quo as far as possible.” 

In Cleary vs. Municipal Electric Light Company, 19 N. Y. 
Supp. 951, in an action brought for injuries received by the neg- 
ligence of the defendant, the defendant set up a general release 
upon payment of a certain sum of money. The court charged :— 

“that if plaintiff received the money in settlement, or know- 
ingly executed the release, he could not recover; but if there 
was no agreement to compromise, and he signed the release 
under a statement that it was a mere receipt for wages or 
gratuity, it was no bar, and refused to charge on request that if 
plaintiff executed the release he could not recover. Held ‘no 
error.’ The rule that, where a party seeks to rescind a contract 
on the ground of fraud or imposition, he must tender a return of 
what he received under it before he can maintain an action, does 
not apply where he does not seek a rescission, but denies making 
such contract, and claims that his signature was obtained by de- 
ceit as to the contents of the paper.” 

Judge Cullen in writing the opinion in that case, says :— 

“Therefore in this case if the plaintiff had admitted the com- 
promise or his execution of the release, but claimed that he had 
been induced to make the compromise by fraud, duress or impo- 
sition, he would have been bound to return the consideration 
received before he could maintain his action. But that was not 
the issue in the case. Plaintiff did not seek to avoid the contract 
of compromise. He denied making any such contract.” 

This case was affirmed by the Court of Appeals in 139 N. Y. 
643, 35 N. E. 206, upon the opinion of Justice Cullen. Among 
all the cases cited by my learned associate in the prevailing 
opinion there is not one which holds a contrary doctrine. In 
the case of Reynolds vs. Westchester Fire Ins. Co., 8 App. Div. 
193, 40 N. Y. Supp. 336, the complaint offered to restore what 
had been received under the contract. In the other cases cited 
either the question was not raised and discussed by the opinion, 
or a distinction was found as appears in the Cleary Case above 
cited. 

In the light of these rules of law, the plaintiff’s complaint 
seems to me clearly defective. It first states the cause of action 
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for insurance. It then states that the plaintiff was induced to 
compromise the same by the fraud and duress of one of its 
officers. There is no question that the release was signed and the 
compromise made. The plaintiff only seeks relief by rescinding 
the compromise. This she does not claim to have done, but 
asks in her complaint specifically “that the so called alleged re- 
lease and settlement made between said defendant and said plain- 
tiff as aforesaid be rescinded, vacated, and set aside,” and this 
without any offer whatever to return the $500; but she asks that 
said $500 may be credited upon the amount subsequently found 
due to her, and she have judgment for the remaining $500. If 
upon the conceded facts there was at least $500 due to her, this 
would be a sufficient complaint; but no facts are here conceded 
which would entitle her to the $500 paid if the compromise be set 
aside. This is made by the plaintiff a cause of action in equity, 
and within the authorities above cited the complaint would seem to 
be defective in not alleging an offer to return the $500 received 
upon the compromise. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, SECOND DEPARTMENT. 


PERRY 
US. 


PRUDENTIAL INS. CO. OF AMERICA.* 


LIFE INSURANCE — MODIFICATION OF POLICY—EXTENDED 
INSURANCE. 


A policy provided that the insured might borrow from the company a 
specified amount in accordance with the company’s loan certificate, 
and, if after three years it should lapse or become forfeited, it might 
be surrendered for a nonparticipating paid-up policy, or the company 
might issue a nonparticipating policy as indicated by a table for ex- 
tended insurance. The table provided that, when premiums had been 
paid for eight years, the insurance should be extended 7 years and 
26 days. The premiums were paid for eight years. The insured 
borrowed the stipulated sum and executed a loan certificate, modifying 
the loan agreement and the rules of the company, so that the period 
of extended insurance was reduced to one year and eighty-one days 
from the lapse of the policy, which occurred May 9, 1908. The in- 
sured died May 24, 1910, and within the time named in the policy as 
the extended period. Held, that the extension period as fixed by the 
loan certificate applied and had expired before the death of the in- 
sured. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


* Decision rendered, May 26, 1911. 129 N. Y. Supp. 751. 
L—Vol. XL.—100. 
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LIFE INSURANCE—EXTENDED INSURANCE. 

Where a policy provided that the tables, both as to the amount to be 
loaned and the period of extended insurance, applied to the original 
sum insured only, and that, if the sum insured is increased by divi- 
dends or otherwise, the benefits will be increased, but any indebtedness 
placed on the policy will operate to reduce the benefits, which were 
as to the amount of the loan and as to the extended period of insur- 
ance, it amounted to an agreement that, in case of a loan on the 
policy, these benefits would be reduced. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 
LIFE INSURANCE POLICY—ASSIGNMENT—LAPSE. 


A loan certificate, in connection with a life insurance policy, providing 
for an assignment of the policy, and that if the policy should lapse, or 
become forfeited, the amount of the loan would operate “to reduce 
the term of extended insurance guaranteed by the terms of the policy 
in accordance with the rules of the company,” became a part of the 
insurance contract, and the arrangement was a just one. 


(For other cases, see Insurance, Dec. Dig. § 367.) 


FOR - AICY—ST+# i RCOACTIVE EFFECT. 
Insurance Law (Consol. Laws 1909, c. 28) § 58, providing that nothing 
shall be incorporated in a policy referring to the constitution by- 
laws, rules, applications, or other writings, unless indorsed upon the 
policy when issued, applies only to policies issued on or after January 
1907, hence has no application to a policy issued in 1900. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal from Special Term, Kings County. 

Action by Mamie E. Perry against the Prudential Insurance 
Company of America. From an order of the Special Term for 
judgment on the pleadings, plaintiff appeals. Affirmed. 


Argued before Jenks, P. J., and Burr, Thomas, Carr, and 
Woodward, JJ. 


SAMUEL SILBIGER (R. W. Kathan, on the brief), for Appellant. 
ALFRED M. BaILey (Solon Weit, on the brief), for Respondent. 


Burr, J. 

Plaintiff’s motion for judgment on the pleadings was properly 
denied. 

The complaint alleges the issuing by defendant on the 9th day 
of February, 1900, of a policy insuring the life of Percy Elmore 
Perry, in the sum of $1,000, payable to the plaintiff. The policy 
contained a provision that the insured might borrow from the 
company the amount specified in a table which was indorsed 
thereon by making written application for the loan, and assigning 
the policy to the company as security, in accordance with the 
terms of the company’s loan certificate. The table referred to 
provided that a person at the age of twenty-five, after paying 
eight premiums, might borrow $54. The policy also contained a 
provision that, if after being in force for three full years it should 
lapse or become forfeited for the nonpayment of any premium, 
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it might be surrendered for a nonparticipating paid-up life policy, 
or, if not surrendered for a paid-up life policy, the company 
would write in lieu of such policy, and without any action on the 
part of the insured, a nonparticipating paid-up term policy for 
the full amount insured thereby, and to continue in force for the 
term indicated by another table described as a table of extended 
insurance. This table of extended insurance provided that, 
where premiums had been paid for eight years, the insurance 
should be extended for seven years and twenty-six days. The 
premiums were paid for eight years. The insured died May 24, 
1910, and within the time named as the extended period. 


Plaintiff claims that the deceased was entitled to a nonpartici- 
pating paid-up term policy, that the period of extended insurance 
therein provided for had not expired, and therefore that she 
was entitled to recover. Technical objection might have been 
made that this action is not brought upon the nonparticipating 
paid-up terms policy, but upon the original policy which had be- 
come forfeited. 

[1] Inasmuch, however, as the answer alleges that such non- 
participating paid-up term policy was issued, we think that this 
question may be waived. Defendant’s answer sets up that on 
the 2oth day of February, 1908, the insured borrowed from 
defendant the sum of $54, and that he and the plaintiff executed 
in connection therewith a loan certificate, and that the provision 
for extended insurance referred to in the foregoing table is modi- 
fied by the loan agreement, the rules of the company, and the 
terms in connection therewith, so that, by reason of this loan, the 
period of extended insurance was reduced to one year and 
eighty-one days from the date of the lapse of the policy, May 9, 
1908, which period had expired before the death of the insured. 

[2] We think that this contention is correct. The agreement in 
the policy as to the loan was that it should be in accordance with 
the terms of the company’s loan certificate. Defendant did not 
contract to make a loan upon any other terms. The policy also 
provided that the tables, both as to amount to be loaned and the 
period of extended insurance, applied to the original sum in- 
sured only. It provided that, if the sum insured is increased by 
dividends or otherwise, the benefits will be increased, but any in- 
debtedness placed on the policy will operate to reduce the benefits. 
The benefits referred to were, first, as to the amount of the loan, 
and then as to the extended period of insurance. 

[3] The parties therefore agreed that, in case of a loan on the 
policy, these benefits would be reduced. The loan certificate pro- 
vided for an assignment of the policy, and among other things 
provided that, if the policy should lapse or become forfeited in 
any manner, the amount of the said loan should operate “to re- 
duce the term of extended insurance guaranteed by the terms of 
said policy, in accordance with the rules of the company.” The 
answer also set out the rules in force providing for the calcula- 
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tion of such reduction showing the period of extension, as here- 
inbefore set forth. 

[4] This was clearly within the contemplation of the parties 
and made a part of the contract, and of course, there is a justice 
in this arrangement, for the reason that, when the company 
makes its loan upon the policy, the value of the policy has been 
therebey reduced, and it could ill afford to carry the policy for 
as long an extended period as if it had advanced no money 
thereupon. Appellant contends that this construction is in viola- 
tion of section 58 of the insurance law, to the effect that nothing 
shall be incorporated in a policy by reference to the constitution, 
by-laws, rules, applications, or other writings, unless the same 
is indorsed upon or attached to the policy when issued, and that, 
therefore, the terms of the loan certificate and the rules of the 
company adopted in connection therewith cannot be made a part 
of this contract. 

[5] It is enough upon that point to say that this policy was is- 
sued in February, 1900, and that section only applies to policies 
issued on and after the ist day of January, 1907. 

Upon the pleadings the defendant has a complete defense to 
the action. 

The order appealed from should be affirmed, with $10 costs 
and disbursements. All concur. 


ST. LOUIS COURT OF APPEALS. 


Missouri 


HOAGLAND 


US. 


MODERN WOODMEN OF AMERICA.* 


FRATERNAL INSURANCE—WARRANTIES. 

Answers in an application for insurance in a fraternal association that 
the insured abstained entirely from the use of intoxicating liquors, and 
had always been a total abstainer, and that he had never been para- 
lyzed, are warranties. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.) 


Appeal from Hannibal Court of Common Pleas; David H. 
Eby, Judge. 


* Decision rendered, May 2, 1911. Rehearing denied June 6, 1911. 137 
S. W. Rep. 900. 
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Action by Clara B. Hoagland against the Modern Woodmen 
of America. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


Benj. D. Smitu, Cuas. K. Hart, and B. E. Biccrer, for Ap- 
pellant. 

CuarLes E. RENDLEN, for Respondent. 

CAULFIELD, J. 

Suit by the widow of Singleton G. Hoagland, as beneficiary in 
a benefit certificate issued to her husband by the defendant, a 
fraternal beneficiary association, on or about December 11, 1905. 
The insured died on February 26, 1907. The plaintiff had judg- 
ment for the full amount of the certificate and interest, and de- 
fendant has appealed. 

As an affirmative defense, the defendant in its answer alleged 
the falsity of certain statements made and warranted to be true 
by the insured in his application which formed part of the con- 
tract of insurance. We find it necessary to mention only two of 
these statements; i. e.: (1) That the insured abstained entirely 
from the use of intoxicating liquors and had always been a total 
abstainer. (2) That he had never had paralysis. 

To prove that these representations were false, the defendant 
introduced one Larry Ryan as a witness who testified on behalf 
of the defendant, in effect, that the insured had worked for him, 
and while doing so drank considerably, and had been under the 
influence of liquor at times. Ryan also gave testimony tending to 
prove that the insured had had paralysis. On cross-examination 
he stated that he had discharged the insured on account of drunk- 
enness, and denied that the insured had quit because of inadequate 
wages, and that he tried to rehire him. Ryan’s attention was not 
called to any prior utterance showing the existence of bias or feel- 
ing against the insured. But after his examination as a witness 
had been concluded, and the defendant had rested, the trial court, 
over the timely and specific objection of the defendant, permitted 
the plaintiff to show by the testimony of another witness that on 
one occasion Ryan had said that he would get even with the in- 
sured. The defendant duly excepted to the action of the court, 
and assigned such action as error. We are convinced that this 
assignment of error is proper, and should be sustained. 

[1] The law is well settled that, when it is proposed to dis- 
credit a witness by proof of prior self-contradictory statements, 
a foundation must be laid by first asking the witness while on 
the stand whether he made the statements which it is intended to 
prove against him, mentioning to him the time, place, etc., and 
giving him an opportunity to explain. Nagel vs. St. Louis 
Transit Co., 104 Mo. App. 438, 79 S. W. 502. 

[2] As a matter of principle, the same rule should apply to the 
use of evidence of former utterances of the witness indicating 
bias, for the same reasons of fairness that require a witness to be 
given an opportunity of denying or explaining away a supposed 
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self-contradictory utterance require him also to have a similar 
opportunity to deny or explain away a supposed utterance in- 
dicating bias (2 Wigmore on Evidence, § 953), and the weight of 
authority, including the only Missouri decision called to our at- 
tention, favors the view that the same rule does apply (30 Am. 
& Eng. Enc. of Law [2d Ed.] p. 1127; Bates vs. Holladay, 31 
Mo. App. 162.) 

(3, 4] That the error was prejudicial we have no doubt. The 
statements of the insured were warranties. Valleroy vs. Knights 
of Columbus, 135 Mo. App. 574, 116 S. W. 1130. And, if the 
jury had accepted the testimony of the witness Ryan as true, they 
would necessarily have found that the statements as to drinking 
and paralysis were false, and it would have been their duty to 
have found for the defendant. His evidence was positive and 
explicit, and was the only testimonial evidence of any value tend- 
ing to prove the falsity of the statement that the insured was a 
total abstainer. There was another witness as to the falsity of 
that statement, but his testimony was weak and unsatisfactory. 
The acceptability of Ryan’s testimony as true depended upon his 
credibility. It was important that such credibility be not im- 
properly assailed. 

For the error we have mentioned, the judgment is reversed, 
and the cause remanded. 

Reynolds, P. J., concurs. Nortoni, J., not sitting. 


MANHATTAN LIFE INS. CO. vs. HEREFORD.* 


(Supreme Court of Alabama.) 


CONTRACT—REQUISITES—PAYMENT OF PREMIUMS. 


An applicant for a life insurance policy gave a note payable to the agent 
individually for the premium. The agent negotiated the note and 
remitted the premium to the company, and the policy was duly issued 
and delivered to the applicant. The policy stated that it was made in 
consideration of the application and of the annual premium to be 
paid in advance, and that there should be no contract of insurance 
until the first premium was paid. Held, that there was a compliance 
with the provision as to payment. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


* Decision rendered, May 11, 1911. Rehearing denied, June 6, 1911. 
55 S. Rep. 497. 
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WALDEN vs. BANKERS’ LIFE ASS’N oF Des Mornes, 
Iowa. (No. 16,493.)* 


(Supreme Court of Nebraska.) 


eg ON POLICY — BURDEN OF PROOF — SUICIDE OF IN- 

ED 

The burden is upon an insurance company to prove by a preponderance 
of the evidence a controverted defense that the deceased came to his 
death from poison self-administered. 

(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.) 


ACTION ON POLICY — EVIDENCE — WEIGHT AND SUFFI- 
CIENCY 

In such a case the defense is not established unless the evidence so 
clearly and ‘unmistakably points to the conclusion of suicide as to 
exclude all reasonable probability of death by accident or from 
natural causes. 


(For other cases, see Insurance, Cent. Dig. § 1720; Dec. Dig. § 665.) 


i eet ON POLICY—EVIDENCE— WEIGHT AND SUFFI- 
IEN 


The an pore in this case is referred to and commented upon in 
the opinion and held sufficient to sustain a verdict for the plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 1720; Dec. Dig. § 665.) 


ACTION ON POLICY—EVIDENCE—ADMISSIBILITY. 


The verdict of a coroner’s jury that a person upon whose remains an 
inquest was held died as the result of poison self-administered is not 
competent evidence to prove that fact in an action to recover upon a 
policy of insurance upon the life of the deceased. 


(For other cases, see Insurance, Cent. Dig. §§ 1691, 1692; Dec. Dig. § 
659. ) 


Sedgwick and Letton, J. J. dissenting. 


* Decision rendered, June 13, 1911. 131 N. W. Rep. 962. Syllabus by 
the Court. 


RHODUS vs. KANSAS CITY LIFE INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


APPLICATION—ACCEPTANCE. 


Where an application for insurance contained a statement that there should 
be no contract of insurance until the application was accepted at the 
home office, approved by the medical director, and a policy delivered 
during applicant’s life time, none of these conditions being complied 
with or waived, there was no contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 
* Decision rendered, May 15, 1911. 137 S. W. Rep. 907. 
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AGENT OF INSURER—AUTHORITY. 


Agents soliciting life insurance and collecting the first premium thereon 
are not authorized to conclude contracts of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182; Dec. Dig. § 129.) 

DELIVERY OF POLICY—NECESSITY. 

Delivery of a policy of life insurance is essential to a completed contract 
of insurance, unless such delivery is waived by the insurer. 

(For other cases, see Insurance, Cent. Dig. § 219; Dec. Dig. § 136.) 


APPLICATION FOR LIFE INSURANCE — ACCEPTANCE AND 
DELIVERY OF POLICY—WAIVER. 

A provision in an application for a policy of life insurance that there 
shall be no binding contract of insurance unless the application is re- 
ceived and accepted at the home office of the company and approved by 
the medical director and the policy delivered to the applicant during 
his lifetime, and while in good health, is waived where the insurer, 
after the death of applicant and with knowledge of such death, accepts 
from its agent the premium collected by such agent from insured 
during his lifetime. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


NEW YORK LIFE INS. CO. vs. DEER LODGE COUNTY.* 


(Supreme Court of Montana.) 


INSURANCE COMPANIES—EXCESS OF PREMIUMS OVER 
LOSSES—TAXATION 


Rev. Codes, § 4073, providing that every insurance company transacting 
business in the state must be taxed upon the excess of premiums 
over losses and ordinary expenses within the state during the pre- 
vious year, applies only to business transacted within the state, and 
is not objectionable as an interference with interstate commerce. 


(For other cases, see Commerce, Cent. Dig. §§ 124-133; Dec. Dig. § 74.) 

SUBJECTS OF REGULATION—INSURANCE. 

The business of life insurance conducted in the state by a foreign cor- 
poration under a certificate of authority from the state, collecting 
premiums and paying losses on policies and making loans to policy- 


holders on the security of their policies, is not “commerce” within 
Const. U. S. art. 1, 3 8. 


(For other cases, see Commerce, Cent. Dig. § 33; Dec. Dig. § 45.) 
(For other definitions, see Words and Phrases, vol. 2, pp. 1287-1298; vol. 
8, pp. 7606, 7607.) 


* Decision rendered, April 25, 1911. 115 Pac. Rep. 911. 
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SUPREME COURT OF NORTH CAROLINA. 


JOYNER: & LONG 
US. 
SCOTTISH FIRE INS. CO* 


POLICY—CA NCELLATION—NOTICE. 

Plaintiffs, having noticed a mistake in a fire policy written by the V. 
Company, notified its agent to make the correction. The agent wrote 
plaintiffs that he had been directed to cancel the policy by the V. 
Company, and inclosed a policy of the same tenor and amount in 
defendant company. The letter with policy inclosed was mailed on 
Saturday, and was received by plaintiffs on Monday morning follow- 
ing; but late Saturday night the property was destroyed by fire. 
The policy in the V. Company provided that it could not be canceled 
without five days notice to insured. Held, that defendant’s policy 
had not taken effect at the time of the fire, and that plaintiff could 
not recover thereon. 


(For other cases, see Insurance, Dec. Dig. § 229.) 


Appeal from Superior Court, Mecklenburg County; Biggs, 
Judge. 

Action by Joyner & Long against the Scottish Fire Insurance 
Company. From a judgment of nonsuit, plaintiffs appeal. Af- 
firmed. 

The plaintiff, Joyner, held a policy of insurance on his store 
and goods in the Atlantic Fire Insurance Company. W. A. 
Stone, agent for the Virginia State Insurance Company, asked 
him to take, instead, a policy in that company, which he agreed 
to do, telling said agent to make out the policy exactly like the 
other, merely changing the name to Long & Joyner, as he had 
sold a half interest in the business to Long. By mistake Stone 
sent the policy made out, as before, in the name of Joyner alone. 
This policy took effect September 22, 1908. On discovery of 
said mistake, Joyner notified Stone to make the correction. On 
October 24th Stone, who was also agent for the Scottish Fire 
Insurance Company, mailed a letter to Joyner, telling him that 
he was directed by the Virginia State Insurance Company to 
cancel the policy, as they did not wish to carry insurance upon 
country property, and inclosing a policy of the same tenor and 
amount in the Scottish Fire Insurance Company. This letter, 
with policy inclosed, was put in the mail, addressed to Joyner, 
on Saturday, October 24, 1908, and was received by him on 
Monday morning following. In the interval, late Saturday night, 
the property was destroyed by fire. The policy of the Virginia 


* Decision rendered, May 17, 1911. 71 S. E. Rep. 434. 
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State Company contained a provision that it could not be can- 
celed without giving a notice of five days to the insured. 


L. T. Hartsety and J. F. NEweE.L, for Appellants. 
C. W. Tiuwert, JR., and J. F. Flowers, for Appellee. 


Per CuRIAM. 

(1) The judgment of nonsuit is affirmed. An examination of 
the record indicates that the Virginia State Insurance Com- 
pany is liable to the plaintiffs; but we refrain from expressing 
an opinion in regard thereto until it has the opportunity of being 
heard. 

It is clear that the plaintiffs cannot recover on both policies, 
but equally clear, upon the evidence before us, that one of the 
insurance companies should be required to pay. 

(2) The judgment of nonsuit will not prevent the joinder of 
the defendant in this action with the Virginia State Insurance 
Company in a new action, as was done in Lee vs. Insurance Co., 
70 S. E. 819, at this term. 

Affirmed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The insured had declined to accept the policy first sent as not ex- 
pressing the contract between the parties. The company had declined 
to grant the amended contract applied for and another company had been 
substituted. The suit appears to have been brought on the theory that 
the only existing contract was that of the Scottish Fire. Assuming that 
the original company might have been willing to insure an individual but 
not a partnership, and that the agent failed to understand that the latter 
form was needed, it might be claimed that the minds of the parties had 
not met on the substituted form and that the second policy was the only 
one in force. Or it might be argued that the insured failing to accept 
the five day cancellation clause did not necessarily apply and that the 
second policy having been issued, the insured was entitled to elect to 
accept it. See Travelers Ins. Co. vs. Henderson, 16 C. C. A. 390. 
The weight of opinion, however, in cases like the present undoubtedly 
favors the view intimated by the court. The issue is plainly one in- 
volving both companies and hence the suit was properly dismissed await- 
ing a joinder of both. 


—— --—_—-—- $e@q@-—- — — 


SUPREME COURT OF NORTH CAROLINA. 


GAZZAM 
vs. 


GERMAN UNION FIRE INS. CO.* 


FIRE INSURANCE CONTRACTS—CONSTRUCTION. 

A standard fire policy, containing the provision, approved by statute, that 
in the matter relating to the insurance no person, unless duly author- 
ized in writing, shall be deemed the agent of insurer, does not impose 


* Decision rendered, May 26, 1911. 71 S. E. Rep. 434. 
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on insured the duty of showing that the agent issuing the policy had 
written authority to do so. 


(For other cases, see Insurance, Dec. Dig. § 90.) 


FIRE INSURANCE—STIPULATIONS—WAIVER. 


Stipulations in a fire policy as to the conditions on which it shall have 
its inception and become operative as a contract may be waived. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


FIRE INSURANCE—CONTRACTS—CONSTRUCTION. 

The rule that doubtful terms in a fire policy must be construed favorably 
to insured applies to the construction of a standard fire policy. 

(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


FIRE INSURANCE—CONTRACTS—CONSTRUCTION. 


A stipulation in a fire policy that, “in matters relating to this policy no 
person unless duly authorized in writing shall be deemed the agent 
of” insurer, relates to matters connected with the insurance after 
the policy has become a valid contract. 


(For other cases, see Insurance, Dec. Dig. § 90.) 


FIRE INSURANCE—CONTRACTS—CONSIDERATION. 


A fire insurance company became insolvent, and its general agent con- 
tracted with another insurance company, whereby the latter company 
agreed to insure the outstanding risks of the insolvent company. A 
holder of a policy issued by the insolvent company surrendered the 
policy and his right to the return premium thereon in consideration 
of receiving a policy of the latter company, which under the con- 
tract gained new business by reinsuring risks of the insolvent 
company. Held, that the new policy was supported by a valid con- 
sideration. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


FIRE INSURANCE—PAYMENT OF PREMIUMS. 


An insured cannot pay the premium on a fire policy by satisfying a private 
debt due him by the agent of insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 
FIRE INSURANCE—PAYMENT OF PREMIUMS. 


A fire insurance company became insolvent and its general agent con- 
tracted with another insurance company through its agent, whereby 
the latter company agreed to reinsure the outstanding risks of the 
insolvent company. A holder of a policy issued by the insolvent 
company surrendered the policy and his right to the return premium 
thereon in consideration of receiving a new policy issued by the latter 
company. Without knowledge of the policyholder, it was agreed 
between the agents that the return premium should be applied to 
an indebtedness existing between them. Neither of the agents was 
the agent of insured. Held, that an action on the new policy could 
not be defeated on the ground that the premium therefor had not 
been received by the latter company. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245 Dec. Dig. § 137.) 


Appeal from Superior Court, Buncombe County; Allen, 
Judge. 

Action by Joseph M. Gazzam against the German Union Fire 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 
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This is an action to recover $2,500 on a policy of fire insurance. 

The defendant denied that it issued the policy, or that it was 
issued by its authority. Prior to November 22, 1908, the plain- 
tiff held a fire insurance policy, issued by the Ohio German Fire 
Company, for $2,500 on the property described in the policy in 
controversy in this action, and on said day said company became 
insolvent, and a receiver was appointed to take charge of its 
assets and business. M. W. Nash was the general agent, and 
the firm of Alston, Rawls & Co., the local agent of said company. 

The plaintiff contends that the firm of W. E. Fowler & Co. 
was the general agent of the defendant company; that, after the 
failure of the Ohio German Company, the said Nash, as its 
general agent, entered into an agreement with the defendant, 
through Fowler & Co., by which he (said Nash) was appointed 
the general agent of the defendants in this state; that it was a 
part of this agreement that the defendant would reinsure the 
outstanding risks of the Ohio German Company; that there- 
after the defendant, through said Nash, issued the policy de- 
clared on. 

The defendant denies that Fowler & Co. or Nash had authority 
to issue the policy, and contends that under the provision in the 
policy that, “in the matter relating to this insurance no person, 
unless duly authorized in writing, shall be deemed the agent 
of this company,” authority to represent the defendant cannot 
be shown by parol, and, as no written authority has been 
produced, that the policy is void; that the evidence of the plain- 
tiff fails to show any consideration to sustain the policy; that 
evidence admitted to prove agency was incompetent; and that 
on the whole evidence judgment of nonsuit should have been 
entered. 

The policy of the defendant was delivered by Nash to Alston, 
Rawls & Co., who sent it to the plaintiff, and he surrendered his 
policy in the Ohio German Company and his right to the return 
premium thereon, the amount of which is not stated. 


Nash was indebted to Alston, Rawls & Co., and it was agreed 
between them, without the knowledge of the plaintiff that the 
return premium should be applied to this indebtedness. The 
following agreement was made by the parties on the trial: 
“First. It is admitted by the plaintiff that the defendant, the 
German Union Fire Insurance Company, did not receive, or has 
ever received, any cash consideration, by check or otherwise, to 
cover the premium on the policy set out in the complaint and the 
subject of this action. Second. It is admitted that Kenilworth 
Inn, and its contents, which is alleged to have been insured by 
the policy set out in the complaint, and sued on in this action, 
was totally destroyed by fire as alleged in the complaint, and 
that the value of said hotel at the time of the fire was $108,101.71, 
and the value of the furniture and fixtures contained in said 
hotel at the time of the fire was $34,346.89, as set out in the 
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amended proof of loss which was duly transmitted by plaintiff 
to the defendant.” 

P. R. Moale, a witness for the plaintiff, among other things, 
testified: That he, La Barbe, and Chiles were agents of defendant 
for 2 or 2% years, transacting the business of issuing policies. 
That he reported to Stockman & Co., Fowler & Co., and the 
defendant. That while reporting to the company, in the due 
course of business, he received the following letter: (Stamped 
across letter head) “Dickson & Tweeddale, General Managers. 
The German Union Fire Insurance Company of Baltimore, 417 
FE. Baltimore St., Baltimore, Md., January 23, 1909. Messrs. 
La Barbe, Moale & Chiles, Asheville, N. C.—Dear Sirs: This 
is to advise you that Wm. E. Fowler & Company have resigned 
the general agency of the German Union Fire Insurance Com- 
pany, effective January 2, ’o9. You will therefore report all 
business written since that date to the German Union Fire In- 
surance Company, 417 E. Baltimore street, and remit to them 
for such business. And upon all business written prior to January 
2, ‘09, for which you have not yet paid—you will send your 
checks in payment of such business to the German Union Fire 
Insurance Company direct. We would thank you to acknowledge 
receipt of this letter. [Signed] German Union Fire Insurance 
Co., R. D. Tweeddale, President, By W. A. Shelton, Secretary.” 
That, after receiving this letter, he sent money and reported 
direct to the defendant. That, while reporting to Fowler & 
Co. and in the due course of business, he received by mail the 
following letter: “Wm. E. Fowler & Company, General Agents. 
Fire Insurance. 417 E. Baltimore Street, Baltimore, Md., No- 
vember 30th, 1908—Dear Sir: This is to advise you that as we 
have appointed Mr. W. M. Nash, Greensboro, N. C., as general 
agent for North Carolina for the German Union Fire Insur- 
ance Company of Baltimore, and beginning December Ist (this 
month), you will report all of your business to Mr. Nash and 
when paying for business written during the month of December 
and the months following, you will remit directly to Mr. Nash. 
Upon all business written up to December Ist, you will settle 
with W. E. Fowler & Company, and take credit for all return 
premiums on policies canceled up to December first on your 
account current to W. E. Fowler & Company. We trust that 
this explanation is clear to you and hope that this arrangement 
meets with your approval. We hope that in appointing Mr. 
Nash as general agent for this territory that we can get better 
results for the company, and that it will be more satisfactory to 
the agent, especially when we consider the fact that Mr. Nash 
is a N. C. man and living in the state, and that he has made a 
pronounced success as a general agent, and we sincerely trust, 
therefore, that this appointment will have your sanction and 
we will have your hearty co-operation in producing business for 
the company as heretofore, and we also hope that the very 
pleasant relations heretofore existing between this office and 
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yours may be continued through the office of Mr. Nash If 
there is anything concerning this arrangement that is not entirely 
clear to you, we would be very glad to have you correspond 
with us freely, and again thanking you for your business and 
hoping for a continuance of the same, we are Yours truly, 
[Signed] Wm. E. Fowler & Co., General Agents.” This evi- 
dence was objected to by defendant. 

Witness stated on cross-examination, without objection, that 
he was notified in the course of business that Fowler was the 
general agent of defendant. M. W. Nash, among other things, 
testified for the plaintiff that the office of Fowler & Co. was 
situate in the same building with the offices of the defendant; 
that he was a stockholder of the defendant company and was 
present at the annual meeting in January, 1909, when T'weeddale 
was elected president; that he had discussed the agency of 
Fowler & Co. with T'weeddale several times; that he said the 
company would cancel its contract with Fowler & Co.; that on 
November 26, 1908, he went to Baltimore and saw Mr. Fowler; 
that Fowler appointed him general agent of the defendant for 
North Carolina and agreed with him to reinsure all the risks 
of the Ohio German Company in the defendant company; that 
he afterwards received a letter from Fowler & Co., confirming 
this, which has been lost; that blank policies were sent him by 
Fowler & Co., and he issued the policy to the plaintiff and many 
others; that he wrote 200 or 250 policies in defendant company. 

The following are the issues and the answers thereto :— 

(1) Did the defendant, German Union Fire Insurance Com- 
pany, or its agent, issue to the plaintiff, Joseph M. Gazzam, 
the policy of insurance set out in the complaint? Answer: Yes. 

(2) Was there any consideration to support said policy or 
contract of insurance? Answer: Yes. 

(3) What amount, if any, is the plaintiff, Joseph M. Gazzam, 
entitled to recover of the defendant, German Union Fire Insur- 
ance Company, on said policy of insurance? Answer: $2,500, 
with interest from July 25, 1909, until paid. 

There was a judgment for the plaintiff, from which the de- 
fendant appealed. 


Moore & Roiiins and Aycock & Winston, for Appellant. 
ApaMs & ADAMS, for Appellee. 


ALLEN, J. (after stating the facts as above.) 


‘ 


(1) The policy declared on is what is known as the “standard 
policy,” and contains the provision approved by the statute that 
“in the matter relating to this insurance no person, unless duly 
authorized in writing, shall be deemed the agent of this com- 
pany.” 

We do not think it was the purpose of the statute to say that 
no recovery could be had on a policy of insurance containing 
stipulations not provided for in the statute, or that the stipulation 
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under consideration imposes on the insured the duty of showing 
that the agent who issued the policy had written authority to 
do so. 

If such a construction should be adopted, fire insurance would 
be a delusion and a snare. The company could insert a new 
provision in the policy and render it void, or it could appoint its 
agents by parol, and, if the standard policy was issued, the 
inability of the insured to produce written authority of the 
agent would prevent a recovery. 

The standard policy has been very generally adopted, and 
many of its terms have been considered by the courts. 

The reason for its adoption are well stated in Quinlan vs. 
Insurance Co., 133 N. Y. 365, 31 N. E. 33, 28 Am. St. Rep. 
645, in which the court says: ‘The act (chapter 488 of the Laws 
of 1886) providing for a uniform policy known as the standard 
policy, and which makes its use compulsory upon insurance 
companies, marks a most important and useful advance in legis- 
lation relating to contracts of insurance. The practice which 
prevailed before this enactment, whereby each company pre- 
scribed the form of its contract, led to great diversity in the 
provisions and conditions of insurance policies and frequently 
to great abuse. Parties taking insurance were often misled by 
unusual clauses or obscure phrases concealed in a mass of verbi- 
age, and often so printed as almost to elude discovery. Uncon- 
scionable defenses based upon such conditions were not infre- 
quent, and courts seem sometimes to have been embarrassed in 
the attempt to reconcile the claims of justice with the law of 
contracts. Under the law of 1886, companies are not permitted 
to insert conditions in policies at their will. The policies they 
now issue must be uniform in their provisions, arrangement, and 
type. Persons seeking insurance will come to understand to a 
greater extent than heretofore the contract into which they enter. 
Now, as heretofore, it is competent for the parties to a contract 
of insurance, by agreement in writing or by parol, to modify the 
contract after the policy has been issued, or to waive conditions 
or forfeitures. The power of agents, as expressed in the policy, 
may be enlarged by usage of the company, its course of business, 
or by its consent, express or implied. The principle that courts 
lean against forfeitures is unimpaired, and, in weighing evidence 
tending to show a waiver of conditions or forfeitures, the court 
may take into consideration the nature of the particular con- 
dition in question, whether a condition precedent to any liability, 
or one relating to the remedy merely, after a loss has been in- 
curred. But where the restrictions upon an agent’s authority 
appear in the policy, and there is no evidence tending to show 
that his powers have been enlarged, there seems to be no good 
reason why the authority expressed should not be regarded as 
the measure of his power; nor is there any reason why courts 
should refuse to enforce forfeitures plainly incurred, which 
have not been expressly or impliedly waived by the company.” 
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Also in Armstrong vs. Insurance Co., 95 Mich. 139, 54 N. W. 
638: “In construing this statute, we must consider the purpose 
which the Legislature had in view. It was not to subserve any 
public policy. Contracts of insurance, so far as the public are 
concerned, stand upon no different basis than other contracts. 
The object was to protect policyholders, and to provide a policy 
fair to the insured and the insurer, and avoid litigation. It was 
undoubtedly well known to the Legislature that policyholders 
do not usually examine and scrutinize their policies with the 
same care that they do other contracts which they make, involving 
their ordinary business transactions. The statute imposes a pen- 
alty upon an insurance company for issuing such a policy, but 
imposes none upon the insured. In using the word ‘void,’ the 
Legislature certainly did not contemplate that an insurance com- 
pany might insert a clause not provided for in the standard 
policy, receive premiums year after year upon it, and, when loss 
occurs, say to the insured, ‘Your policy is void, because we in- 
serted a clause in it contrary to the law of Michigan.’ Such a 
result would be a reproach upon the Legislature and the law. 
The law, so construed, instead of operating to protect the insured, 
would afford the surest means to oppress and defraud them, 
and thus defeat the very object the Legislature had in view. 

(2) It is also generally held that stipulations contained in the 
policy, as to the conditions upon which it shall have its inception 
and become operative as a contract, may be waived. The court 
says, in Wood vs. Insurance Co., 149 N. Y. 385, 44 N. E. 81, 
52 Am. St. Rep. 733, that this doctrine “has long been settled.” 

(3) Nor has the rule that doubtful terms are to receive the 
construction favorable to the insured been changed. Vance on 
Insurance, p. 430, states the doctrine as follows: “While many 
of the unfair features of the earlier policies have been eliminated 
from the modern standard policy, the courts still apply to this 
instrument the same rule of construction as the considerations 
just mentioned led them to apply to the old forms. Any doubtful 
terms are always construed in favor of the insured. It has been 
contended that inasmuch as the law compels the use of the stand- 
ard policy, and will not allow any variance from it, excepting in 
certain limited particulars, the insurer cannot be regarded as 
selecting the terms of the contract, and subjected to an unfavor- 
able rule of construction on that account. This contention, how- 
ever, has been held to be without merit, for the terms of these 
statutory policies were chosen with reference to the construction 
given by the precedent cases to similar terms in other policies, 
and therefore ought to be regarded as being used in the sense 
of their previous construction. It is also apparent from an 
examination of the instruments themselves, as well as the history 
of their adoption, that their terms were really chosen by the under- 
writers with particular reference to their own interests.” 

Again he says, on page 493, with reference to the clause on 
which the defendant relies: “It may be stated here, however, 
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that the condition in the standard policy stipulating that ‘no per- 
son shall be the agent of the insurer unless authorized in writing,’ 
has no contractual significance whatever. It does amount to 
notice to the insured, and, as such, is binding on him, if true; 
otherwise not.” 

The decisions of our court, in so far as the questions have been 
considered, are in accord with these views. 

In Flora vs. Insurance Co., 144 N. C. 235, 56 S. E. 916, it 
was held: “That the enactment of a statute which establishes a 
standard form for a policy, the statute being only affirmative in 
its terms, will not invalidate an oral contract.” And in Black vs. 
Insurance Co., 148 N. C. 170, 61 S. E. 672, 21 L. R. A. (N. S.) 
578, the provisions considered did not affect the validity of the 
contract in its inception. 

(4) If, however, it should be held that the stipulation is 
contractual, the language used will reasonably lead to the con- 
clusion that it relates to matters connected with the insurance 
after the policy has become a valid contract. 

It does not say, “in matters relating to this policy, no person, 
unless duly authorized in writing, shall be deemed the agent of 
this company,” but does say that “in matters relating to this 
insurance.” 


There is no “insurance” until a valid contract in one form or 
another has been entered into. We therefore conclude that the 
part of the policy quoted is not contractual, and that it does not 
relate to the acts of the agent in issuing the policy. (5) Nor do 
we agree with the contention of the defendant that there is no 
consideration to support the contract. 

The surrender of the policy in the Ohio German Insurance 
Company, and the relinquishment of the right to the return pre- 
mium thereon by the plaintiff, furnished a consideration, and in 
addition, while the defendant may not have received the full 
premium on this policy, it gained new business by its contract 
of reinsurance of the risks of the old company. 


The defendant, while admitting the force of this view, says 
it has no application to the facts appearing on the record. It says 
that the plaintiff admits that the defendant never received any 
consideration for the premium; that the firm of Alston, Rawls 
& Co. was the agent of the plaintiff; and that the evidence of the 
plaintiff shows that the policy was issued by virtue of an agree- 
ment between Nash and the agent of the plaintiff that the return 
premium should be used to liquidate an indebtedness existing 
between Nash and the agent, and it relies on Folb vs. Insurance 
Co., 133 N. C. 180, 45 S. E. 547. 


(6) The authority is decisive of the proposition that the in- 
sured cannot pay the premium on the policy by satisfying a 
private debt due him by the agent of the company, and might be 
controlling if it appeared that the firm of Alston, Rawls & Co. 
was the agent of the plaintiff; but this is not our interpretation 

L, Vol. XL.—101. 
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of the evidence, and there is nothing in the record to show that 
the plaintiff knew anything of the transaction. 

(7) It is true that a witness of the plaintiff spoke of the firm 
as the insurance agents of the plaintiff; but, when this statement 
is considered in connection with the other evidence, it means that 
the firm of Alston, Rawls & Co. was a local insurance agency, 
with whom the plaintiff insured. It is not unusual to hear the 
inquiry, “Who is your insurance agent?” meaning “With whom 
do you insure ?” 

The record discloses that Nash was the general agent of the 
Ohio German Insurance Company and the firm of Alston, Rawls 
& Co., its local agent; that, after the failure of this company, 
Nash attempted to make a contract with the defendant, through 
Fowler & Co., to reinsure its risks; that Nash assured said firm 
he would take care of the policies of the old company, and gave 
him the policy in suit to be sent to the plaintiff, which was done, 
and the plaintiff then returned the policy he had held in the Ohio 
German Company, and released his right to the return premium 
thereon. 

The exception to evidence and to the refusal to give the special 
instructions requested, and to parts of the charge, were entered 
principally to preserve the exception as to the competency of 
parol evidence to prove the authority of the agent, and this ques- 
tion has already been considered; but the defendant also insists 
that the two letters were incompetent because they were declara- 
tions of an agent, and that the evidence as to the location of the 
office of Fowler & Co. was immaterial and prejudicial. 

(8) The competency of the declarations of an agent of a cor- 
poration rests upon the same principle as the declarations of an 
agent of an individual. If they are narrative of a past occur- 
rence, as in Smith vs. Railroad, 68 N. C. 107, and in Rumbough 
vs. Improvement Co., 112 N. C. 752, 17 S. E. 536, 34 Am. St. 
Rep. 528, they are incompetent ; but, if made within the scope of 
the agency and while engaged in the very business about which 
the declaration is made, they are competent. McComb vs. Rail- 
road, 70 N. C. 180; Southerland vs. Railroad, 106 N. C. 105, 11 
S. E. 189; Darlington vs. Tel. Co., 127 N. C. 450, 37 S. E. 479. 

(9) The letters come within the last class The evidence as 
to the location of the office was a slight circumstance on the ques- 
tion of agency, and standing alone would be entitled to little 
consideration; but we think it was not error to admit it. 

There was evidence fit to be considered by the jury, on the is- 
sues submitted to them, and the motion for nonsuit was properly 
refused. We have considered all the exceptions appearing on the 
record and find no error. 

No error. 





Norfolk Fire Ins. Co. vs. Talley. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


NORFOLK FIRE INS. CO. 
US. 
TALLEY.* 


FIRE INSURANCE—PROVISION AGAINST FIREWORKS—GEN- 
ERAL MERCHANDISE STORE. 


In the absence of fraud or mistake, recovery cannot be had on a fire 
policy, conditioned to “be void if (any use or custom of trade * * * 
to the contrary notwithstanding) there be * * * on the above- 
described premises * * * fireworks,’ where fireworks were kept 
in stock in the building at the time of the fire, and this, though the 
building was insured as a “general merchandise” store, and fireworks 
are generally kept in such a store; the keeping of them not being 
necessary in such a business, and this, too, though the prohibition is 
in the printed part, and the description of the “business to be con- 
ducted on the premises is in writing, the written part not overriding 
the printed part, except in case of irreconcilable conflict. 


(For other cases, see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.) 


Error to Circuit Court, Louisa County. 

Action by one Talley against the Norfolk Fire Insurance Com- 
pany. Judgment for plaintiff. Defendant brings error. Re- 
versed and remanded. 


Pratross & SAVAGE and Gorpon & Gorpon, for Plaintiff in 
Error. 
Biss & Biss and Jas. L. SHeLton, for Defendant in Error. 


HARRISON, J. 

This suit was brought to recover on a policy of insurance is- 
sued by the defendant company, insuring against loss by fire a 
certain building in the county of Louisa, used at the time as a 
store for general merchandise purposes. There was a verdict 
and judgment in favor of the plaintiff, to which this writ of 
error was awarded. 

The first assignment of error, which was to the action of the 
circuit court in overruling the demurrer to the declaration, was 
properly abandoned at bar. 

A number of defenses were made by the defendant, and a 
number of assignments of error have been taken to the rulings 
of the circuit court, and discussed here; but, in our view of the 
case, there is one defense which conclusively settles the contro- 
versy in favor of the defendant, and therefore it will not be 
necessary to deal with others. 

Among other provisions, the policy sued on contains the fol- 
lowing condition: ‘This entire policy shall be void if (any usage 


* Decision rendered, June 8, 1911. 71 S. E. Rep. 534. 
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or custom of trade or manufacture to the contrary not withstand- 
ing) there be kept, used, or allowed on the above-described 
premises * * * fireworks.” 

Notwithstanding this express provision forbidding it, fire- 
works were kept in stock, and were in the building when the fire 
occurred. Over the objection of the defendant, the circuit court 
permitted the introduction of evidence tending to show that it 
was customary for general merchandise stores in Louisa County 
to carry fireworks as a part of their stock in trade, and instructed 
the jury that, although they believed from the evidence that 
fireworks were in the store at the time of the fire, yet if they 
believed that such goods were kept in general merchandise stores 
in the course of trade, and this was the custom and habit of such 
stores in that section, that then the keeping of such fireworks 
could not be a bar to recovery under the policy sued on. 


These rulings of the circuit court were clearly erroneous. 
Contracts of insurance are subject to the same rules of construc- 
tion that are applicable to other written contracts. Home Ins. 
Co. vs. Gwathmey, 82 Va. 923, 1 S. E. 209; U. S. Mut. Accident 
Ass’n vs. Newman, 84 Va. 52, 3 S. E. 805; Watertown Fire Ins. 
Co. vs. Cherry, 84 Va. 72, 3 S. E. 876; Insurance Co. vs. Devore, 
88 Va. 778, 14 S. E. 532. 

There is neither fraud nor mistake alleged in the execution of 
the policy in question. It is not denied that the plaintiff knew 
what the policy contained, but it is contended that the provision 
in question did not affect the right of the insured to keep and 
sell fireworks in the insured property, because it was usual in 
that county for general merchandise stores to keep and sell such 
goods ; that the term “general merchandise” embraces fireworks, 
and the right to sell is implied, although the prohibition is ex- 
press. This position cannot be sustained. The fact that fire- 
works are usually kept in country retail stores does not authorize 
their being kept and sold by one who has contracted in writing 
that he will not deal in them, and that the policy shall be void 
if violated in that particular. The reason for the prohibition 
may have arisen from the fact of the custom of selling fireworks 
in country stores; for, if the article was never found in such 
stocks, its prohibition would be useless. 


The keeping of fireworks was a hazard which the premium paid 
did not cover, and its prohibition was, therefore, a material part 
of the contract, of the benefit of which the company could not 
be deprived because others kept fireworks in their stores. Assur- 
ance Co. vs. Rector, 85 Ky. 294, 3 S. W. 415; Beer vs. Insurance 
Co., 39 Ohio St. 109; Sperry vs. Insurance Co. (C. C.) 26 Fed. 
234; Steinbach vs. Insurance Co., 13 Wall. 183, 20 L. Ed. 615; 
Insurance Company vs. Gunther, 116 U. S. 113, 6 Sup. Ct. 306, 
29 L. Ed. 575. 


There are cases relied on by the plaintiff, where the policy or 
its meaning has been interpreted in the light of the circumstances 
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surrounding its execution, as where a building insured was being 
used for the manufacture of certain articles that required the use 
of inflammable material, and without which the building and the 
business in it would have been useless. In such cases it has been 
held that the right existed to keep and use everything necessary 
or essential to the manufacture of the articles, although for- 
bidden; consent having been given by the company that the 
building insured might be used for the purpose of manufacturing 
the particular article. This line of cases has no application to 
the case at bar, where the business conducted in the building in- 
sured was a general merchandise business. Keeping and selling 
fireworks is in no sense necessary or essential in such a business. 
The privilege of keeping fireworks as part of such a stock might, 
for a cheaper rate of insurance, well be surrendered without 
impairing the business. 

Nor can plaintiff's contention that the printed portion of the 
policy, containing the prohibition against fireworks, is overridden 
by the written portion, which describes the property and its uses 
for general merchandise purposes, avail to enable her to intro- 
duce parol evidence as to a custom, because the rule that the 
written overrides the printed part of a policy only applies where 
the conflict between the written and printed parts is irreconcilable. 
The written and printed parts of a policy must, if possible, be 
construed together so as to give effect to both, and the written 
part of a policy never overrides the printed part except when the 
two are inconsistent, and not capable of a reasonable interpreta- 
tion when read together. One clause of a policy should never be 
segregated, and an effect given to it inconsistent with the apparent 
intention of the parties as gathered from the whole instrument. 
Merchants’ Ins. Co. vs. Edmond, 17 Grat. 138. 


In the case at bar there is no conflict between the written and 
the printed parts of the policy. The intention of the parties is 
apparent, and each part is clear and easily understood. Both 
can stand together without the slightest difficulty in reconciling 
them. 


The meaning of the clause of the policy in question is plain. 
The plaintiff expressly undertook, by accepting the policy, not to 
claim the benefit of any custom contrary to the terms of the 
policy, and in accepting the policy at the premium named she 
surrendered the right to carry in stock such articles customarily 
carried in such stores as are expressly prohibited by the terms 
of the policy. 

In Ostrander on Fire Insurance (2d Ed.) § 329, the author 
says: “But it will be otherwise if the policy distinctly prohibits 
the using or keeping of dangerous articles particularly specified. 
Custom and ordinary use will create a presumptive right only 
when the contract is silent or its meaning uncertain. The in- 
surer has unquestionably the privilege to decline acceptance of 
a risk, except on conditions which he may impose; and as to 
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whether such conditions are reasonable he has the power of 
ultimate decision. The parties do not come together by compul- 
sion. There is an absolute freedom of choice. They may agree 
on terms, advantageous or otherwise, or they may refuse to agree 
altogether ; but when the minds of insurer and insured have met, 
and the terms of their agreement are distinctly set forth in the 
policy, there is nothing for the courts to construe, and it is not 
for them to say that particular things cannot be prohibited be- 
cause of their customary use in connection with the business to 
which the insurance relates. In consideration of the insurer’s 
promise of indemnity at a rate of premium named, the insured 
surrenders somewhat of the uses and privileges that he has 
ordinarily enjoyed in the occupation of his premises, or in the 
management of his business. Whether he has acted wisely or 
not is immaterial. He has exercised his natural and his consti- 
tutional right to make his own contract, and that is an end of 
the matter.” 

To enforce the payment of this policy in the face of the plain 
and unwarranted violation of the written agreement of the parties 
that fireworks should not be kept on the insured premises would 
be to remove all safeguards embodied in the contract of insur- 
ance for the protection of the insurance company. 

As said by Judge Keith in Westchester Fire Ins. Co. vs. 
Ocean View Co., 106 Va. 633, 56 S. E. 584, referring to a clause 
like that under consideration: “It was a lawful condition and 
recklessly violated; and, if it be not sufficient to protect the in- 
surance company against loss, it would seem to be an idle task 
to write conditions into a policy.” 

For the reasons given, the defendant company was plainly 
entitled to a judgment. Therefore the judgment of the circuit 
court in favor of the plaintiff must be reversed, the verdict set 
aside, and the cause remanded for further trial, if the plaintiff 
shall be so advised, not in conflict with the views herein ex- 
pressed. 


Reversed. 


NOTE BY THE EDITQR OF THE INSURANCE LAW JOURNAL. 


The Case of Steinbach vs. Ins. Co. 54 N. Y. 90 illustrates the di- 
vergent views of the courts on the point here decided. The policy insuring 
an importer and jobber prohibited the keeping of fireworks, and the claim 
was made as here that there keeping was in the line of his business. 
The court allowed the plaintiff to recover on the ground that proof as 
to goods connected with his line of his business was admissible. A 
similar suit was brought by plaintiff against another company in Mary- 
land, was summoned to the Federal Court, and afterwards appealed to 
the U. S. Supreme Court and a contrary decision was rendered. See 
Steinbach vs. Ins. Co., 13 Wall, (U. S.) 183; Pliriskey vs. Ins. Co, 
32 Fed. 47; Steinbach vs. Ins. Co., 8 Ins. L. J. 621. The reasoning of the 
Court here, however, seems to establish the true principle in such cases. 

This decision may be properly distinguished from those which hold 
that the presence in trifling quantities of a prohibited article was not 
within the intention of the parties, as where gunpowder in small quantity 
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but not for sale. See Hartford etc. Ins. Co., vs. Harmer, 2 Ohio St. 
452; Ins. Co. vs. Hughes, 10 Lea (Tenn.) 461. The question there is 
as to the meaning of the prohibition itself while here it is whether the 
clear language of the policy should be varied by parol. Especially note- 
worthy here is the argument, that the premium charged was based on the 
absence of such hazard. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
BRISTOL. 


WEISMAN 
US. 


FIREMAN’S INS. CO* 


ARBITRATION—ACTION—NOTICE OF AWARD—NECESSITY. 


Where an insurance policy provided that no action could be maintained 
until the amount of loss had been determined by arbitrators, and the 
insurance company had rejected their determination, the insured 
cannot support an action without showing that the insurer was given 
notice of the award. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


Exceptions from Superior Court, Bristol County; Chas. U. 
Bell, Judge. 

Action by Morris Weisman against the Fireman’s Insurance 
Company. There was a verdict for defendant, to which plaintiff 
excepted. Exceptions overruled. 


D. R. Rapovsxy, for Plaintiff. 
F. W. Brown and W. L. Came, for Defendant. 


BRALEY, J. 

The exceptions are meager almost to the point of obscurity, 
but we assume that the policy was issued under Rev. Laws, c. 
118, § 60, and the terms of the policy required, as a condition 
precedent to any right of action, that the amount of loss should 
be ascertained by arbitration. But if the judge was satisfied that 
arbitrators were duly chosen, who met, heard the parties, and 
prepared and signed an award determining the loss on the plain- 
tiff’s stock and furniture, he also found that it was not delivered, 
or notice of their decision communicated to either party. The 
form of submission is not before us. It may have been oral or in 
writing, and may or may not have provided that notice should 
be given. The company, however, declined to adjust the 


* Decision rendered, May 18, 1911. 95 N. E. Rep. 411. 
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insurance after notice and proof of loss had been given, and 
if we infer that thereupon at the plaintiff’s request three 
referees were selected as stated in the record, the purpose of the 
arbitration clause would be nullified, unless in some suitable 
form the result of the reference was made known to the plain- 
tiff and defendant. The board acts as an arbitral tribunal 
whose decision. if accepted by the insurer, determines the amount 
of liability, while, if rejected, the insured may sue at once to re- 
cover for the loss. If the award is executed in duplicate, and 
delivered to each party, it also is published or delivery to the 
insured if he prevails, and notice by him to the company, with a 
demand for payment, is a publication. Plummer vs. Morrill, 48 
Me. 184; Knowlton vs. Homer, 30 Me. 552; Rixford vs. Nye, 
20 Vt. 132. Or it may be published by the arbitrators reading 
the award to the parties. Rundell vs. La Fleur, 6 Allen, 480. 
But whatever form may be adopted, it is clearly implied, by the 
clause of arbitration, that to be effective and complete the award 
must be transmitted to the parties, or published by giving notice 
to them of the decision. Kingsley vs. Bill, 9 Mass, 198. The 
plaintiff having failed to bring himself within the condition, the 
judge correctly ruled that the action could not maintained. 
Exceptions overruled. 


SUPREME COURT OF NEBRASKA. 


MORGENSTERN 


vs. 


INSURANCE CO. OF NORTH AMERICA oF PuiLapeLpHia, Pa. 
(No. 16,491.)* 


PROOFS OF LOSS—WAIVER—AUTHORITY OF AGENT. 

The agent of a fire insurance company in charge of and having power to 
adjust a loss may, by his conduct, waive proofs of loss notwithstand- 
ing the fact that the policy contains a provision that no person is 
authorized to act in any manner relating to the insurance unless duly 
authorized in writing. 


(For other cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 558.) 


ACTION ON POLICY—QUESTION FOR JURY—WAIVER OF 
PROOF OF LOSS. 

Evidence as to waiver of proofs of loss examined, and found sufficient to 
sustain the verdict of the jury on that question. 

(For other cases, see Insurance, Cent. Dig. § 1748; Dec. Dig. § 668.) 


* Decision rendered, June 13, 1911. 131 N. W. Rep. 969. Syllabus 
by the Court. 
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(Additional Syllabus by Editorial Staff.) 
7 

ACTION ON POLICY—EVIDENCE—ADMISSIBILITY. 

In an action on a valued policy of fire insurance, testimony of the local 
agent of the company, as to what action the adjusting agent had taken 
in regard to the adjustment or payment of plaintiff's loss, was admis- 
sible to establish waiver of written proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

PROOFS OF LOSS—WAIVER—NOTICE OF BREACH OF CON- 
DITION. 

A fire insurance company may by its conduct waive proof of loss, when it 
has notice of the breach of a condition relating to such proof, and 
notice to the agent is notice to the company, and the waiver need 
not be in writing. 


(For other cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 558.) 
PROOFS OF LOSS—WAIVER—STIPULATION IN POLICY. 


Provisions of an insurance policy, requiring waiver to be in writing, have 
no reference to proofs of loss and stipulations to be performed after 
loss. 


(For other cases, see Insurance, Dec. Dig. § 555.) 


Appeal from District Court, Nemaha County; Raper, Judge. 

Action by Henry Morgenstern against the Insurance Company 
of North America of Philadelphia, Pa. From the judgment for 
plaintiff, defendant appeals. Affirmed. 


A. S. Cuurcuity, and H. A. LAmMBeErt, for Appellant. 

E. B. QuacKENBuSH, for Appellee. 

BARNES, J. 

Action upon what is known and described by section 43, c. 
43, Comp. St. 1909, as a “valued policy of insurance.” The 
plaintiff had the verdict and judgment, and the defendant has 
appealed. 

It appears that on the 6th day of November, 1906, the de- 
fendant issued its policy of insurance to the plaintiff, and there- 
by insured his buildings and property situated on certain lots 
in Auburn, Neb., and used as a lumber yard, for the sum of 
$1,000; that on the 1oth day of the following March the prop- 
erty insured was destroyed by fire; that the defendant refused to 
pay the loss, and this suit was brought to recover the amount 
named in the policy and $150 as an attorney fee. 

The petition, in addition to the usual averments in such cases, 
contained an allegation in substance as follows: That on or about 
the 15th day of March, 1907, plaintiff notified defendant in writ- 
ing and verbally of said fire and the loss of said property thereby, 
and also notified the local agent of the said defendant of said 
loss, and requested him to notify the company. Thereafter, to 
wit, on or about the 16th day of April, 1907, defendant stated to 
plaintiff that there was nothing to do but to pay his loss under 
said policy, and requested the plaintiff to take a less sum than the 
amount called for by said policy; that subsequent to giving said 
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notice, as above set forth, defendant sent its sepresentative and 
adjuster to the city of Auburn, Neb., the scene of said fire, to 
examine into and investigate the same and the cause thereof ; that 
on or about the 1oth day of April, 1907, its representative did 
make such investigation, and after making the same said de- 
fendant absolutely and unconditionally refused to pay said loss, 
and absolutely and unconditionally denied any liability whatso- 
ever upon said policy; that no objection was made by the de- 
fendant company to the sufficiency of notice or proof of loss, 
and no request was ever made upon plaintiff for any other or 
further notice of proof of loss, by reason of which said facts 
said defendant waived notice and proof of loss. 

The petition concluded with a prayer for a judgment for $1,000 
with interest and costs, and attorney’s fees of $150. To this 
petition the defendant answered admitting its incorporation, the 
issuance of the policy, the destruction of the insured property by 
fire, but denied that such destruction was total, and alleged as an 
affirmative defense “that said fire was caused by and through 
the criminal fault of the plaintiff, and whatever injury, if any, 
sustained by the plaintiff, is the result of the plaintiff’s own 
criminal fault in causing said fire.’ The reply was a general 
denial. Upon the issues thus presented the cause was submitted 
to a jury, and a verdict was returned in favor of the plaintiff 
for the sum of $1,010.21, upon which a judgment was rendered, 
as above stated. 

The defendant has assigned numerous errors which will be 
considered and disposed of, so far as may be necessary, in the 
order in which they were presented. 

(6) Defendant’s brief contains 18 exceptions to the admission 
of the testimony of one C. O. Snow, its local agent at Auburn, 
who issued the insurance policy in question. It is first insisted 
that the district court erred in permitting Snow to answer ques- 
tion No. 37, found in the bill of exceptions, over defendant’s 
objections. The following is the question: “During the 60 days 
immediately following the 1oth of March, 1907, did you see Mr. 
C. M. Richards, the adjusting agent?” This question was ob- 
jected to as immaterial, irrelevant, and incompetent, and nothing 
to show that C. M. Richards had anything to do with this matter. 
The objection was overruled, and the witness answered, “Yes, 
sir.” As above stated, Mr. Snow was the local agent of the de- 
fendant company, and the record discloses that before question 
No. 37 was put to him he had testified without objection, in sub- 
stance, as follows: That he was the local agent of the defendant 
company at Auburn, Neb.; that he had a recording agency; he 
had identified the policy in question and testified that it was his 
signature at the bottom of it. He was then asked: “Do you 
know, Mr. Snow, who was the adjusting agent for the Insurance 
Company of North America, the defendant in this case, for this 
territory, during the years 1906 and 1907? I will confine it to 
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1907. A. I know who acted in that capacity. Q. Who was it? 
A. I don’t believe I can give his initials, his name is Richards. 
Q. Have you anything to refresh your memory from? A. Yes. 
Q. State definitely if you can do so. A. Maybe I| can refresh it 
right here, I don’t know. C. M. Richards. Q. Where does he 
reside? A. At Omaha, Neb.” Witness then testified that he 
notified the company by letter at its home office in Erie, Pa., and 
also notified Special Agent Richards of plaintiff's loss. 

It thus appears that the witness had testified without objection 
that C. M. Richards was the adjusting agent for the defendant 
company in Nebraska at the time the loss in question occurred. 
His testimony was competent to show what action, if any, was 
taken by Richards for the company in regard to the adjustment 
or payment of the plaintiff’s loss. It further appears that this 
evidence was competent as tending to establish the waiver of 
written proof of loss upon which plaintiff relied. 

The remaining objections to the testimony of this witness were 
based upon practically the same grounds, and the foregoing is 
sufficient to dispose of all of them. It is only necessary for us to 
say that the object of this testimony was to show the waiver 
upon the part of the defendant company which the plaintiff had 
alleged in his petition, and upon which he had relied as a reason 
for not furnishing written proofs of loss within 60 days, as pro- 
vided in his policy of insurance, and it tended to establish that 
fact. 

It is contended that the court erred in overruling defendant’s 
objections to certain questions propounded to the plaintiff while 
upon the witness stand. Without discussing these objections 
separately, it is sufficient to say that the testimony was offered 
for the purpose of showing the conduct of the company by which 
it was claimed it had waived the requirement of written proof 
of loss. It related to interviews between the plaintiff and C. M. 
Richards, who it was claimed was the defendant’s special agent 
and adjuster in charge of the loss in question. This testimony 
was competent and was properly received by the trial court for 
the purpose of establishing that fact. 

We have carefully examined the record as to the assignments 
of error relating to the admission and exclusion of testimony in 
this case, and final no reversible error therein. 

(3) Defendant assigns numerous errors in the instructions. 
Its first assignment is that the court erred in not instructing the 
jury what the issues were, as made by the pleadings. An ex- 
amination of the charge as a whole convinces us that it was 
sufficient to inform the jury of the facts which were in issue and 
which they were required to determine. It appears, however, 
that the defendant cannot successfully urge this assignment, 
because it made no request for an instruction of that kind. It 
no doubt is the duty of the court to state the substance of the 
issues to the jury, and this should be done without request; but, 
if the judge fails to do so, he should be requested to charge as 
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desired; and, if he refuses to so charge, an exception should be 
taken. Barney vs. Pinkham, 37 Neb. 664, 56 N. W. 323; San- 
ford vs. Craig, 52 Neb. 483, 72 N. W. 864; Helwig vs. Aula- 
baugh, 83 Neb. 542, 120 N. W. 162. 

(4) Complaint is also made of the refusal of the court to give 
instruction No. 1, requested by the defendant, which was, in 
substance, that the plaintiff had the burden of proof to establish 
that the fire was not the result of his own criminal negligence. 
There are some authorities which hold contrary to this view; 
but we are not required to determine the question. The plaintiff 
alleged, in general terms, that the insured property was totally 
destroyed by fire without criminal fault or negligence on his part. 
This the defendant denied ; but, not being content to rely upon the 
issue thus presented, it went further and alleged as an affirmative 
defense that the plaintiff by his own criminal act set the fire 
which destroyed his property. This specific allegation was 
denied by the reply, and upon this issue evidence was introduced 
which is not only sufficient to establish plaintiff's innocence of 
the charge, but is conclusive upon that point, and the jury could 
not have found otherwise. It follows that, if the refusal to give 
the instruction requested was error, which we do not here de- 
termine, it was error without prejudice. We have read all of 
the instructions tendered and refused, as well as those which 
were given to the jury, and are of the opinion upon that branch 
of the case that the record is without reversible error. 


(7) We come now to consider the question of waiver. This is 
the only point upon which the evidence is conflicting. The court 
instructed the jury that the burden of proof was on the plaintiff 
to establish the waiver alleged in his petition, and, unless he had 
established that fact by the preponderance of the evidence, they 
must find for the defendant. It is contended by defendant that 
there is no competent evidence in the record upon which to pred- 
icate a waiver, and it is insisted that there could be no waiver 
unless the same was indorsed in writing on the policy by some 
one who was authorized to make such indorsement. This con- 
tention cannot be sustained, for the more recent authorities 
hold that the company may, by its conduct, waive proof of loss 
when it has notice of the breach of such condition; that notice 
to the agent is notice to the company, and such waiver need not 
be in writing. Hartford Fire Ins. Co. vs. Landfare, 63 Neb. 
559, 88 N. W. 779; Billings vs. German Ins. Co., 34 Neb. 502, 
52 N. W. 397; Hollis vs. State Ins. Co., 65 Iowa, 454, 21 N. W. 
774; Smith vs. Home Ins. Co., 47 Hun (N. Y.) 30; Harris vs. 
Pheenix Ins. Co., 85 Iowa, 238, 52 N. W. 128. 

(8) It is also well settled that the provisions of an insurance 
policy, requiring waiver to be in writing, have no reference to 
proofs of loss and stipulations to be performed after loss. 10 
Current Law, 394; Reed vs. Continental Ins.. Co., 6 Pennewill 
(Del.) 65 Atl. 569; Wheaton vs. Continental Ins. Co., 6 Penne- 
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will (Del.) 65 At. 569; Wheaton vs. North British & Mercantile 
Ins. Co., 76 Cal. 415, 18 Pac. 758, 9 Am. St. Rep. 216. 

(2) Upon this point the bill of exceptions discloses that on the 
same day the fire in question occurred the plaintiff requested de- 
fendant’s recording agent at Auburn to notify the defendant of 
his loss, and request payment of the amount of his policy. The 
agent immediately notified the home office, and also notified C. 
M. Richards, who, the testimony shows, was defendant’s special 
agent, with an office in the city of Omaha; that Richards, within 
a day or two thereafter, visited Auburn, but did not call upon 
plaintiff. It further appears that, about the 11th or 12th of April 
following, Richards again went to Auburn to investigate the loss 
in question, and, whether purposely or not, failed to interview the 
plaintiff in relation thereto; that the plaintiff, having ascertained 
the fact that Richards had been in Auburn and had failed to call 
on him, immediately went to Omaha and saw him at his office 
in the New York Life Building. Plaintiff testified that Richards 
told him at that interview that there was nothing to adjust; 
that his loss was total; that he also informed him, in substance, 
that, owing to a statement made by some persons in Auburn that 
plaintiff had set fire to his own property, he would not pay the 
loss; that Richards frequently asserted that he would do nothing 
about it. This testimony was disputed by Richards, who insists 
that he told the plaintiff that they were not going to do anything 
about it at present, that he desired to make further investigation 
in relation to the matter; but his testimony does not seem to be 
at all convincing, for it appears that he wrote a letter to the local 
agent in relation to the matter of the plaintiff’s loss as follows: 
“Omaha, Neb., April 1, 1907. Mr. C. O. Snow, Agent, Auburn, 
Neb.—Dear Sir: I am in receipt of a letter from Mr. Morgen- 
stern asking me when I will be at Auburn to adjust his loss. If 
you can find it convenient I wish you would call up Mr. Morgen- 
stern and say to him that in reply to his letter I have requested 
you to say that his loss will be taken care of as soon as it is 
possible to get there, explaining to him of course, that losses 
on merchandise stocks and things of that kind where the loss is 
partial, are given the preference as to time of adjustment, but 
that we will get to him as soon as possible. Kindly let me hear 
from you, and oblige, Very truly, C. M. Richards, Special 
Agent.” 

It was shown that Snow communicated the information con- 
tained in that letter to the plaintiff. It was not claimed that de- 
fendant ever requested plaintiff to make any further or other 
proofs of loss, and we are therefore satisfied that the evidence 
was sufficient to require the submission of the question of waiver 
to the jury. Hartford Fire Ins. Co. vs. Landfare, supra; Griffith 
vs. Anchor Fire Ins. Co., 143 Iowa, 88 120 N. W. go; Nicholas 
vs. Iowa Merchants’ Mutual Ins. Co., 125 Iowa, 262, tor N. W. 
115; Harris vs. Phoenix Ins. Co., 85 Iowa, 238, 52 N. W. 128; 
Green vs. Des Moines Fire Ins. Co., 84 Iowa, 135, 50 N. W. 558; 
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American Ins. Co. vs. Gallatin, 48 Wis. 36, 3 N. W. 772; Alex- 
ander vs. Continental Ins. Co., 67 Wis. 422, 30 N. W. 727, 58 
Am. Rep. 869. 

(1) It is contended, however, that the evidence is insufficient 
to show that Richards had authority to waive proofs of loss. 
Defendant’s local agent testified that Richards was the adjusting 
agent with whom he had always done business in his territory. 
In his conversations with plaintiff Richards did not claim to be 
without authority to adjust the loss, but, on the other hand, led 
the plaintiff to believe, for a time at least, that his loss would 
be adjusted, although later on he refused to acknowledge any 
liability on the part of the company. These facts, together with 
the letter quoted above, seem to us to be amply sufficient to estab- 
lish Richards’ authority, and warrant the jury in finding that 
the plaintiff had established the waiver set forth in his position. 
This was a question of fact for the determination of the jury, 
and was submitted to them under an instruction most favorable 
to the defendant. We are of opinion that the evidence on this 
point sustains the verdict. Authority to adjust carried with it 
the power to waive the formal proofs of loss. Ruthven Bros. 
vs. American Fire Ins. Co., 92 Iowa, 316, 60 N. W. 663. 

(5) Finally, it is contended that the court.erred by instructing 
the jury to deduct from the amount of the policy the value of that 
part of the platform scales which were situated upon the street 
because they could not determine that amount. It is apparent 
from an examination of the verdict that they made the proper 
reduction. Otherwise the verdict would have been for $1,000 
with interest from the 1oth day of May, 1907, to the time of the 
trial, while it was for only $1,010.21. Therefore, upon this point 
the record is without error. 

It satisfactorily appears that the cause was fairly tried, that 
the record contains no reversible error, and therefore the judg- 
ment of the district court is affirmed. 


SUPREME COURT OF INDIANA. 


ORIENT INS. CO. or Hartrorp, Conn. 
VS. 


KAPTUR. (No. 21,882.)* 


FALSE SWEARING—FRAUD—PLEADING. 

In an action on a fire policy, an answer consisting solely of a general 
denial, was insufficient to raise an issue of fraud or false swearing 
under the rule that fraud is never presumed, and in order to entitle 


* Decision rendered, June 1, 1911. 95 N. E. Rep. 230. 
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a party to relief, either at law or in equity on that ground, the facts 
constituting the fraud must be specially pleaded. 


(For other cases, see Insurance, Dec. Dig. § 640.) 


ARBITRATION—NECESSITY. 


Where before suit on a policy, defendant after proper notice of loss, 
denied all liability and refused to pay anything, the court properly 
charged that such denial, if true, relieved plaintiff from the obligation 
of complying with provisions requiring an arbitration before suit. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 

EVIDENCE. 

In an action on a fire policy, evidence that plaintiff could not read or write 
English, was admissible to explain a delay with reference to a letter 
received by plaintiff from defendant in her husband’s absence, and 


was not objectionable because such inability would not excuse plain- 
tiff from abiding by the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 648.) 


Appeal from Superior Court, Lake County; N. B. Tuthill, 
Judge. 

Action by Magdalena Kaptur against the Orient Insurance 
Company of Hartford, Conn. Judgment for plaintiff, and de- 
fendant appeals. Case transferred from Appellate Court. Af- 
firmed. 


D. J. & D. J. Scnuy er, Jr., and L. L. BomBercrr, for Ap- 
pellant. 


Morris, J. 

Appellee sued appellant on a fire insurance policy. There was 
an answer of general denial. The cause was tried by jury, re- 
sulting in a verdict for plaintiff. Defendant filed a motion for a 
new trial, which was overruled. Judgment for appellee. The 
errors assigned are the overruling of the motion for a new trial, 
and that appellees amended complaint does not state facts suf- 
ficient to constitute a cause of action. The latter is waived by 
failure to present it in the propositions or points, in appellant’s 
brief. Baltimore, etc. R. Co. vs. Evans (1907) 169 Ind. 410, 
82 N. E. 773. Thirteen reasons were assigned in appellant’s 
motion for a new trial. Those not waived will be considered 
in their order. 

(1) Appellant requested the trial court to instruct the jury 
as follows: “The court instructs the jury that while the law 
permits a party in interest to testify in his own behalf, never- 
theless the jury should, in weighing the evidence of the parties 
so testifying and in determining how much credence is to be 
given to the same, take into consideration the fact that such party 
is interested in the matter in controversy in the suit and in the 
result of the suit.” The court struck out the word “should” 
from the requested instruction, and substituted therefor the word 
“may,” and, as thus modified, gave it. Appellant maintains that 
this was erroneous, under the ruling in Southern Railway vs. 
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State, 165 Ind. 613, 75 N. E. 272. The appellee did not testify 
to any fact controverted by appellant, and therefore, so far as her 
testimony was concerned, if erroneous, the instruction was harm- 
less. The appellee’s husband, however, did testify to some 
matters about which there was a sharp controversy and appellant 
contends the evidence shows that the husband was acting as the 
wife’s agent, and was “a party in interest,” and the instruction 
was applicable to his evidence, and for that reason should have 
been given. Instruction requested should be succinct and free 
from ambiguity. The husband was not a party to the record, and 
was not a real party in interest. 

(2) The policy in suit contains the following provision: ‘This 
entire policy shall be void * * * in case of any fraud or 
false swearing by the insured touching any matter relating to this 
insurance, or the subject thereof, whether before or after a loss.” 
Appellant contends that in making the proof of loss, submitted 
by appellee to appellant, after the fire, under the provisions of the 
policy, appellee was guilty of fraud and false swearing, and there- 
by forfeited her right to recover. Error is predicated on the 
court’s action in refusing to give a number of appellant’s re- 
quested instructions on this subject. Fraud is never presumed, 
and in order to entitle a party to relief, either at law or in equity, 
on that ground, it is necessary that the facts constituting the 
fraud be distinctly alleged in the pleadings, so that it may be 
put in issue, and evidence thereon given. Ray vs. Baker (1905) 
165 Ind. 74, 74 N. E. 619, and cases cited; Bennett vs. McIntire 
(1889) 121 Ind. 231, 23 N. E. 78,6 L. R. A. 36; 9 Ency. Pl. & 
Pr. 684. The appellant’s answer consisted solely of a general 
denial. There was no issue of fraud in the case, and consequently 
evidence of fraud was not relevant to the issues, and all instruc- 
tions relating to this subject were correctly refused. There is a 
provision in the policy that, in the event of disagreement as to 
the amount of loss, the same shall be ascertained by two disinter- 
ested appraisers, and that no action shall be brought unless this 
requirement shall have been complied with. 

(3) The court instructed the jury that if it found from the 
evidence that defendant denied liability under the policy and 
refused to pay plaintiff anything for her loss, then it was not 
necessary for plaintiff to demand or request an appraisement or 
arbitration, before bringing suit. Appellant claims this instruction 
was erroneous. There was evidence given showing that before 
suit was instituted, defendant after proper notice of loss denied 
all liability under the policy and refused to pay anything. The 
instruction was proper. Ohio, etc., Co. vs. Vogel (1906) 166 Ind. 
239, 76 N. E. 977, 3 L. R. A. (N. S.) 966, 117 Am. St. Rep. 382, 
and cases cited. 

(4) Complaint is made that the lower court erred in admitting 
testimony to prove that plaintiff could not read nor write English, 
because such inability would not excuse plaintiff from abiding 
by the terms of the policy. The evidence was not admittéd by 
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the court on that theory, but to explain delay with reference to 
a letter received by plaintiff from defendant in her husband’s 
absence. There was no error in this. 

(5) Appellant further contends that the court erred in admitting 
in evidence certain testimony of plaintiff’s husband. Rule 22 of 
this court (55 N. E. vi) requires an appellant’s brief to contain 
“a concise statement of so much of the record as fully presents 
every error and exception relied on, referring to the pages and 
lines of the transcript.” Appellant’s counsel, in preparing his 
brief has failed to comply with the above quoted provision of rule 
22, in respect to this alleged error, and, for that reason, the court 
cannot consider the point urged. 

Appellant also claims the court erred in refusing to permit 
defendant, on surrebuttal, to prove by Peter W. Meyer, its agent, 
that it never refused to pay anything on the claim, but refused 
to pay for total loss. How important this point might be, if 
supported by the record, it is not necessary to consider, for the 
witness did testify, in surrebuttal, as shown by page 280 of the 
transcript as follows: “We never refused to pay the loss. We 
only objected to the amount.” 

(6) In the eighth point, under appellant’s propositions and 
authorities, of its brief, it claims the court erred in instructing 
the jury by the second instruction, given on its own motion, 
that four or five witnesses testifying to a fact might be out- 
weighed by one witness testifying to the same fact, provided the 
one had the opportunity of knowing the facts testified and had the 
appearance of truth and candor. Counsel says this was mislead- 
ing, because the court did not present to the jury the element of 
knowledge of candor on the part of the four or five witnesses. 
The portion of the instruction No. 2 complained of was copied 
by the court from instruction No. 9 tendered by appellant, and 
properly refused by reason of other objectionable statements 
therein. Neither in instruction 9, nor in any other instruction 
tendered, did appellant seek to have the court present to the jury 
the alleged lacking element of knowledge or candor on the part 
of the four or five witnesses. If a party to an action succeeds 
in leading the trial court into error, he cannot be heard to com- 
plain of the success of his efforts. Gordon vs. Kaufman (1909) 
44 Ind. App. 603, 89 N. E. 898. There is no error in the record. 

Judgment affirmed. 


L——Vol. XL.—102. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NinTH CrircuIt. 


PORT BLAKELY MILL CO. 
US. 


ROYAL INS. CO. (No. 1,805.)* 


POLICY—CONSTRUCTION—WARRANTIES. 

Where a fire policy authorized additions, alterations, and repairs without 
limit of time, and also provided that insured warranted that due 
diligence should be used that the automatic sprinkler system should 
at all times be made in good order, insured was only bound during 
the making of repairs to its mill and sprinkler system to use due dili- 
gence to maintain the system in good working order. 


(For other cases, see Insurance, Cent. Dig. §§ 847-855; Dec. Dig. § 334.) 

SPRINKLER SYSTEM — MAINTENANCE — QUESTION FOR 
JURY. 

In an action on a fire policy, evidence held to require submission of the 
question of plaintiff's due care in maintaining its sprinkler system 
in working order to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668.) 


In Error to the Circuit Court of the United States for the 
Northern Division of the Western District of Washington. 

Action by the Port Blakely Mill Company and another against 
the Royal Insurance Company. Judgment for defendant, and 
plaintiff Mill Company brings error. Reversed and remanded. 


Before Gilbert, Ross, and Morrow, Circuit Judges. 


Titus & CREED, WALTER S. Fuiron, and Hastincs & STEpD- 
MAN, for Plaintiff in Error. 
H. T. GRANGER and E. C. Hucues, for Defendant in Error. 


Ross, C. J. 

This was an action upon a policy of fire insurance to recover 
for a loss sustained by the plaintiff in error, the Port Blakely 
Mill Company, a corporation, which was plaintiff below, by the 
burning of a portion of the sawmill plant owned and operated 
by it at Port Blakely, in the state of Washington. Upon the 
conclusion of the plaintiff mill company’s evidence, the trial court, 
on motion of the defendant company, directed a verdict in its 
favor, which was accordingly returned. Judgment followed 
against the plaintiff mill company, which brings the case here 
upon writ of error. 

The printed portion of the policy contained a provision to the 
effect that it should be void if the plaintiff’s plant should be 


* Decision rendered, Feb. 6, 1911. 186 Fed. Rep. 716. 
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operated at night later than 10 o’clock, or if its operation should 
be suspended for more than Io consecutive days, or if mechanics 
should be employed in altering or repairing the plant for more 
than 15 consecutive days, or if certain prohibited materials should 
be kept upon the premises; but those provisions of the printed 
portion of the policy were modified by the following provision, 
prepared by the plaintiff's insurance broker, and inserted in 
the policy by mutual consent of the respective parties thereto, 
to wit :— 

“Privilege to make additions alterations, and repairs, and to 
deplete without limit of time * * * to work overtime and at 
nights, to do such work and keep and use such materials and 
products as may be incidental to the business, any prohibition of 
the same contained in the printed conditions of this policy being 
waived.” 

It is not disputed that by virtue of the clause just quoted the 
assured was entitled to make additions to the plant, alterations 
therein, and repairs thereto, without regard to the printed por- 
tions of the policy, and could operate the plant throughout the 
night and employ such mechanics and do such work and keep 
such material upon the premises as it desired, and as were inci- 
dental to the prosecution of the business in which it was engaged ; 
and, as its sprinkler equipment was by the policy expressly made 
a part of the machinery insured, it is conceded that the assured 
was entitled, under the policy, to make any additions to the 
sprinkler equipment, and such extensions and alterations thereof 
and repairs thereto as it might desire, all of which concessions, 
however, are coupled with this other provision of the policy :— 

“Warranted by the assured that due diligence be used that the 
automatic sprinkler system shall at all times be maintained in 
good working order.” 

As a matter of course, if in making additions to or extensions 
of the plant or alterations therein permitted by the policy it be- 
came necessary to move or disconnect the sprinkler system or 
any part thereof, it could not in the nature of things be kept 
in good working order during the time of temporary suspensions 
for those purposes, and therefore in the nature of things it could 
not be maintained in good working order “at all times.’”’ The clear 
meaning of the clause relied upon by the defendant in error 
therefore is in our opinion this: Warranted by the assured 
that it will use due diligence to maintain its automatic sprinkler 
system in good working order. 

Did the assured use that required diligence was the real ques- 
tion in the case. The trial court refused to submit it to the jury; 
itself decidmg the question as a matter of law against the plain- 
tiff. To test the correctness of the court’s action, we have there- 
fore to consider the evidence introduced by the plaintiff. 

The evidence showed that the mill in question is 450 feet long 
by about 100 feet in width. The sprinkler system was installed 
by the company for the purpose of extinguishing fire, should it 
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occur. Water therefore was supplied by reservoirs owned by the 
company. The system was divided into divisions, those numbered 
3, 4, and 5 covering that portion of the mill plant comprising the 
mill building, in the eastern part of which was the lath mill. Each 
division was connected with the supply pipes leading from the 
reservoirs by a large vertical pipe, called a “riser.” Lateral pipes 
containing sprinkler heads were extended from each riser over the 
area intended to be covered by its division of the sprinkler system. 
Until a fire occurred, the water supply was usually kept out of 
the lateral pipes by means of the air pressure, which closed and 
held down the gate in an automatic air valve placed in the riser; 
the operation of the system being that, upon the happening of a 
fire, such fire would fuse and melt the sprinkler heads, thus 
releasing the air pressure and opening the air valve, thereby 
permitting the water to flow from the riser into the lateral pipes 
and out upon the fire through the sprinkler heads. In each riser 
immediately below the air valve there was a gate, operated by 
hand, by means of which the water supply in any division could 
be shut off. 

In its answer to the plaintiff's complaint the defendant com- 
pany set up affirmatively that on or about April 1, 1907, the 
plaintiff caused the gate valve in division No. 3 of the sprinkler 
system to be closed and the connecting pipes to be removed, 
thereby wholly cutting off the water from that division, and that 
the plaintiff “carelessly and negligently and without the exercise 
of due diligence” caused and permitted division 3 of the sprinkler 
system to remain in the condition last above indicated without 
water, and useless as a means of fire protection, from April 1, 
1907, continuously until after the fire on April 22, 1907. The 
record shows that the fire occurred in the night of the day last 
mentioned, which was Monday, in that portion of the plant 
covered by division 3 of the sprinkler system. In its reply filed 
to this affirmative defense the plaintiff mill company put in issue 
the averments of negligence and lack of due diligence on its part, 
and also denied that division 3 of its sprinkler system was with- 
out a supply of water at the time the fire occurred. It further 
set up that on or about April 1, 1907, its business required that 
additions, alterations, and repairs be made to that portion of its 
mill building known as the lath mill, and also to division 3 of its 
sprinkler system, in order to make it more effective and to extend 
it to the lath mill, and that accordingly, and in conformity with 
the conditions and provisions of the policy in suit, the plaintiff 
proceeded with the execution of that work, and as expeditiously 
and rapidly as possible; that it could not be performed without 
turning off the water from division 3 of the sprinkler system; 
that on April 21, 1907, the work had been so far completed that 
the water could be and was on that day turned into division 3, 
which was the earliest time possible, and that at the time of and 
during the fire in question division 3, as well as all other divisions 
of the sprinkler system, was in good and thorough working 
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order; and that the plaintiff mill company had at all times used 
due diligence to maintain the whole of its said sprinkler system 
in good working order at all times. 

There was evidence on the part of the plaintiff mill company 
to the effect that one Ford, a man experienced in the con- 
struction and operation of sawmills and sprinkler systems con- 
nected therewith, was appointed superintendent of the plaintiff 
mill company’s sprinkler system in March, 1903, and was such 
superintendent continuously to the time of the fire in question. 
His testimony is to the effect that he was instructed by the general 
manager of the mill company, who appointed him, to make a 
thorough investigation of the system, and order all necessary 
supplies to keep it in good working order, all of which he did. 
He explained in his testimony the details of the system, its dif- 
ferent supplies of water, its various connections and laterals and 
its operation, and testified, in substance, that the company had a 
full crew of properly qualified men with which to keep the system 
in good order, who worked upon it continuously, and kept the 
system in good order; that the company kept in stock everything 
necessary to keep the system in good working order, and that he 
personally made an examination of some part of the system each 
day ; and that he had a daily conference with the general manager 
in respect to the sprinkler system and its condition. The general 
manager, Mr. Eddy, testified to the same general effect, saying, 
among other things :— 

“When I became general manager of the Port Blakely Mill 
Company, I placed Mr. Ford in charge of the sprinkler system, 
and from the time he arrived at Port Blakely in 1903 until the 
time of the fire he was continuously during that time in charge. 
My instructions to him, when I placed him in charge of the sprink- 
ler equipment, were that he should spare no expense and use 
every care in keeping the sprinkler system in good working order. 
These instructions were given almost daily. For maintaining the 
sprinkler equipment from January 1, 1907, down to and including 
the night of the fire, we had the dams and the pipes, and we had 
a machine shop there, and a large amount of pipe fittings and 
sprinkler heads, and all the necessary material for the usual re- 
pairs and up-keep of a sprinkler system. All the time we have 
been there we have maintained such a supply of pipes for the 
sprinkler equipment. I had four or five different ways of check- 
ing to determine whether or not my instructions regarding the 
maintenance of the sprinkler system were carried out. I made 
daily trips through the plant myself, personal inspection of them. 
I had daily conferences with Mr. Ford, both at our regular meet- 
ing time at 6 o’clock, and also when I went into his office. The 
foreman and superintendent met me in my office at 6 o’clock. Then 
the insurance companies sent men there to examine before they 
took our risks. I presume these men were experienced sprinkler 
men, and they generally came into my office and asked permission 
to go through. I would talk with them, and either go with them 
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myself, or ask some man to go with them and show them the 
location of these different valves and parts of the system, and 
asked them to see me before they left, because I wanted to talk 
with them and get their ideas. hen the Washington Insurance 
Survey, or Company, of Seattle, have a man that is supposed to 
come there two or three times a month, and they send you regular 
reports after the examination. Besides, I would talk with them 
before they would go away. They came over to Port Blakely. I 
think that is about all of the various ways I have of ascertaining 
whether the work was kept up.” 

The evidence showed that in the early part of 1907 the lath mill 
had to be and was rebuilt, and that division 3 of the sprinkler 
system had to be and was extended into the new lath mill. The 
superintendent, Ford, testified that he superintended the moving 
of it, and that at the time he had all the equipment he had refer- 
red to in his testimony. 

“The fire occurred,” said the witness, “a little before 11 p. m., 
April 22, 1907. Mr. Baird, from the Washington Insurance As- 
sociation, and Mr. Miller made inspections of the sprinkler 
system just a short time before the fire. They are not connected 
with the mill company. Their inspections were made in January, 
or possibly in February. The plant was practically in the same 
condition at the time they made their inspections as it was at the 
time of the fire. Previous to the fire we rebuilt the lath mill. It 
was necessary to almost rebuild the plant. We put in new sills, 
spliced out the posts, took two sections of the northerly end of 
the building out, put in new shafting, and modernized the mill 
all the way through. System No. 3 of the sprinkler system, in 
the east end of the mill, covered the lath mill. The lath mill was 
in the northeast end of the mill, and was a substantial building, 
12 by 12 by 16 timbers. We rebuilt the lath mill. In making the 
sprinkler repairs, the crew consisted of two men. At different 
times, when I could use them, I had as high as five or six. 
When we worked on the lead work, or changing the cast iron 
pipes, or when I could use lead men, I used them. I used from 
five to six men in changing the system. The changes in the 
sprinkler system commenced in the fore part of April, and were 
completed the Sunday before the fire. That would be the 2tst. 
The fire occurred on Monday night. In making the change, while 
we worked lead work and changing the cast iron pipes, I think 
I had six men at one time and five part of the time. We had to 
change the location of the water main. As it came into the mill 
it formerly turned to the south, and the air valve stood inside 
of the main mill, and, after we had changed the lath mill, our 
main driving belts that were on the lath mill ran so close to the 
air-valve that we were forced to move it. We moved it north 
there about nine feet, a short distance into the lath mill. We were 
not able to work in making these changes and repairs when the 
mill was running on account of the belts, shafting, and pulley 
running in such close quarters there. The lives of the laborers 
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would have been in danger, so that the only time we could work 
was when the mill was closed down. I examined the work on 
Sunday afternoon before the fire, and again on Monday morning. 
From my personal observation it was completed. I am able to 
say that. * * * I was present at the time the gate valve was 
removed from system No. 3. The valve at that time in the ruins 
was nearly open. It laid at an angle. It was not laying at what 
I would call flat. I should say an angle of about 30—I don’t know 
—as much of an angle as 45. It lay on an angle leading toward 
the south. I recognized it as the air valve in No. 3. It laid in the 
ruins there for some time, until we commenced to take it apart. 
It was not disjointed at the time I first saw it, but I was present 
when it was disjointed. It was disjointed by a man by name of 
Vatten, and he had another man there helping. I don’t know the 
other man’s name. Olson was there, three or four of those. 
Vatten was the man that finished it, taking the flanges apart. I 
told the men to move the gate valve west toward what remained 
standing of the fireroom. We moved it west of the lath mill 
towards the fireroom. It was disjointed right where it fell. I was 
present at the operation of disjointing and separating that valve 
and saw them take it out. I found the valve nearly open, the 
gates lacked about an inch and a half of being wide open. The 
width is six inches. With the valve open the water would be on. 
From my examination of this valve, made when it was disjointed, 
I could tell it was open at the time of the fire from the condition 
of the valve. The top seat of the valve is dropped down over a 
quarter of an inch. It is a gate valve; a Scott valve. If the 
valve had been closed, it would have been impossible for that top 
seat to have left its position, because a valve is made wedging. 
When they are closed, they wedge in there solid. It would have 
been impossible for the seat to have left its position with the gate 
valve closed.” 

The witness Ford also gave this further testimony :— 

“T could not say just how many days it was after I started to 
make the changes in the lath mill that the water was turned off 
from the sprinkler system. It was after the work had been 
pretty well in progress. To disconnect it we had to shut off the 
water at the gate valves and disconnect a pipe that screwed into 
this main pipe that you spoke of that paralleled the mill, dis- 
connect that pipe and screw in a plug in place here, put an air 
pressure on, open the valve again, and then the water was on 
the east end of the mill, everything excepting the lath mill. We 
disconnected the two-inch pipe, put in a two-inch plug, that dis- 
connected the sprinkler system from the lath mill, which we were 
rebuilding. We screwed in a two-inch plug into that pipe and 
proceeded to put the water on. This pipe came out in the old 
mill at that part of the riser which was close to the floor. The 
two-inch pipe extended from there up to the upper floor, and also 
along beneath the upper floor so as to communicate with the lower 
floor, and from the same opening. One with a connection we 
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call a tee—a short nipple and a tee going up into the upper floor 
of the lath mill, and the other extending out between them. 


“Q. How long after that was it until you had occasion to change 
the location of the dry-pipe valve, this valve we are speaking of 
here, which is known, as you located it, at No. 3 on this diagram 
‘H’? A. We commenced the work on that after we had started 
the lath mill, which we started up the 1st day of April, or about 
the first of April. 

“(. Didn't you do that on the Sunday before it occurred, just 
before that? A. The changing of the pipe? 

“Q. Yes. A. No; we did that before—well, we ran the lath 
mill for several days, wearing the bearings down before putting 
in a crew to do a day’s work. Before we put in a crew to run full 
time we made them changes. I don’t think we made that change 
on a Sunday. I would not be positive what day that was done on. 
We did that the very first of April—fore part of April. We didn’t 
shut down the sawmill to do that. We could move that lower pipe 
with the lath mill shut down without shutting the sawmill down. 
There was nothing with the sawmill part to interfere with the 
work, unless you came below the sawmill floor, and that part was 
below the sill of the sawmill floor. The machinery of the sawmill 
was overhead. 

“Q. The dry pipe was not overhead? A. You are speaking of 
the main leading to the dry pipe? 

“Q. You moved the riser and the dry pipe itself about nine 
feet, didn’t you? A. Yes, sir; and we just had to move the 
water main that the dry pipe is connected to, that the riser rises 
up to. 

“Q. But you had to take out the connection from beneath the 
gate valve—took out the gate valve and the dry-pipe valve, and 
took the riser above—took that out and moved them all over 
about nine feet? A. No. 

“Q. What did you do? A. We just disconnected the air valve 
where it stood, hammered the lead out of the cast-iron pipe that 
was in the ground, turned the elbow—the elbow was originally 
facing south—turned the elbow over headed northward, took 
a piece of pipe out, and moved the air valve over and set it on 
there. 

“Q. You disconnected the riser that came up from the elbow 
below? A. Yes, sir. 

“Q. You had to disconnect the gate valve, and disconnect the 
dry-pipe valve. You would have to disconnect that to set it on 
top of the dry-pipe valve that went up to the pipe above? A. Not 
necessarily. 

“Q. You did do it? A. We did it later on. 

“Q. You did that when you moved it over? That is, what I am 
trying to get at? A. We didn’t do all of it when we moved it over. 
We just moved to the top of the air valve, onto the top of this 
here, is what we moved first. 
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“Q. You didn’t put all the risers back on top of the dry-pipe 
valve? A. No, sir. 

“Q. But before you could move the dry-pipe valve, you had 
to take the riser off and disconnect it? A. We disconnected it; 
yes, sir. 

“Q. So you took off the riser before connecting the dry-pipe 
valve with the pipe overhead? You took off that and had to plug 
it up above? A. Yes, sir. 

“Q. Then you separated the dry-pipe valve from the gate valve, 
and then you separated the gate valve from the riser pipe below? 
A. Yes, sir. 

And took off that riser pipe, and then turned the elbow 
and that brought it around to that, and over the other way? A. 
Yes, sir. 

“Q. And put a piece of pipe on the end of it? A. Yes, sir 

“Q. You put on that riser pipe to bring it above the floor, then 
you put your gate valve on top of that again, then you put your 
dry-pipe valve on top of that? A. Yes, sir. 

“Q. That was all you did on that Sunday? A. Yes, sir. 

“Q. That was along about the 1st of April? A. _ sir; the 
very fore part of April. 

“Q. How long did it take you to do that work? A. We did the 
lead work—we shut off the water in the morning, and had it on 
that evening again. 

“Q. That would be, according to Mr. Tobin’s statement, about 
half. past 2 that afternoon? A. Some time during the day. 

“Q. From to o’clock until half past 2. Why didn’t you go on 
and put the riser on top of it, and connect it back so that it would 
supply the east end of the mill? A. We didn’t have the time that 
day, and we had to prepare the fittings. 

“Q. What? A. The connections for connecting it up. 

“Q. What were they? A. They consisted of cutting the pipe, 
fitting the elbows, 45 tee. The day following the moving of 
that pipe, or the night following the moving of that pipe, the 
line broke. It broke three times before we got it up. 

“Q. You had to fix that the following night? A. Yes, sir. 

“Q. But that had nothing to do with working on this? A. It 
had everything to do with working on that. It was part of that 
pipe. 

“©. You had to repair that? A. Yes, sir. 

“Q. You could not work on this while you were working on 
that. Of course, that would not furnish water until it was fixed? 
A. Oh, no. 

“Q. What I am trying to get at, in putting some other pipe onto 
this pipe, you have shown what you disconnected when you moved 
it from the place inside of the mill on the north side of the mill, 
nine feet north to a place inside of the lath mill. It is shown that 
you disconnected all these pipes that connected with the pipe, then 
turned the elbow over, and added the necessary piece or two to 
bring it over the proper distance into the lath mill, put on the 
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riser, put on your gate valve and then put on your dry-pipe valve. 
There remained to be done what to complete the connection back 
again with the pipe from which you disconnected it to supply 
water to that system—tell us what? A. It needed to be taken the 
measure of it—making a sketch of it, having the fittings cut and 
put to place— put in and connected up. 

“Q. We will suppose this pipe has been moved from this point? 
A. Yes, sir. 

“Q. When it stood at this point, there was a riser that carried it 
up and connected it with the main east and west pipe that ran 
below? A. Paralleling the mill. 

“Q. Just below the second floor? <A. Directly over it. 

“QO. Now, when you changed the connections below and carried 
it over nine feet above, you had to have the top of this dry-pipe 
valve that stood over these pipes, how high? A. I should say 
six feet. 

“Q. Then you would have to have elbows? A. Then have to 
have a tee. 

“Q. A tee? What for? A. To take out the main for sprinkling 
the lath mill. A tee is a 6 by 6 by 6. It is a cast-iron connection ; 
a round piece of pipe with three openings. A pipe can be taken off 
from it. Above that is a short nipple—that is, a short straight 
piece of pipe about five or six inches long, for the purpose of 
getting the requisite height. On top of that is another short piece 
of pipe carried over from there, and then a go-degree elbow. 
Then, on the end of that pipe, it was carried from this location 
back to a point underneath the overhead pipe. We had to drop 
down. We put it in above that and dropped down to the pipe 
paralleling the mill. The pipe that was carried from the new 
location, when it was finally put onto the dry-pipe valve, ran up 
and ran high enough so as to cross over up above the main east 
and west top of the mill proper, and had to be dropped back 
down. After moving this dry-pipe valve on the 1st of April over 
into the lath mill, the dry-pipe valve was left in that location 
without connecting it up. In order to make that connection 
complete and supply water to the No. 3 system, it was necessary 
to put on the pipe and fittings and elbows we have just described, 
and that generally would have completed the system so as to carry 
water to the No. 3 system. It was some two or three weeks 
before moving this dry-pipe valve from the sawmill proper to the 
lath mill proper that it was determined that the change would 
have to be made. The change had to be made for the reason that 
the belt ran so close—the main driving belt for the lath mill— 
ran so close it ran almost under the cone-shaped part of the dry 
valve. The belt shown on Exhibit H don’t cut any figure. That 
was on the old lath mill. For the new lath mill it was altogether 
different. New power and new belting had to be put in for run- 
ning the additional machinery that was put into the new lath mill. 
When we installed and commenced trying the lath mill, two or 
three weeks earlier, we found that the belts ran too close to the 
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dry-pipe valve as it was originally located to make it work safely 
or conveniently. It would have remained there, but, in order to 
protect it from the frost, we had to have a house around it. We 
could not have a house around it in that location. We knew it 
would have to be done, and we allowed it to remain intact just 
as long as we possibly could in order to leave the sprinkler system 
intact as long as we possibly could. That was one of the reasons 
why we delayed it. 

“QO. (Mr. Hughes.) I asked you what you gave as a reason 
why you didn’t go on and finish it on this Sunday, or that night, 
or the next day A. We possibly did all it was possible to do at 
that time; that is, that day. 

“Q. Why didn’t you do it that night, or the next day? A. We 
went to sleep that night. 

“Q. Why didn’t you do it that next day? A. We worked all the 
next day, all we could. The next day the lath mill was running. 

“Q. Why didn’t you go on and do it? A. Why didn’t we do it? 

“QO. Yes. A. Men, like everybody else, get tired, I suppose. If 
they do a day’s work, they want rest. 

“Q. When you commenced to do this again, was it on Sunday, 
the 21st of April? A. Oh, no, no; we commenced working on it 
the next morning. 

“Q. You mean you commenced— A. Yes, sir; commenced 
moving the pipes, and making preparations and repairing the other 
breaks. 

“Q. That was an entire different matter, separate from this. 
That was not connected with the removal of this. A. They were 
connected with that valve there. 

“QO. I am talking about this particular work of changing back. 
When did you first get out that pipe to see what pipes and elbows 
you had that would be sufficient to connect this back again with 
the main No. 3 system? A. The very next morning after I got it 
located—after I got it in its permanent place, the very next 
morning I commenced. 

“QO. Assuming this was on the Ist and 2d, you say you worked 
the next morning? A. Yes, sir. 

“Q. What did you do then? A. I took my measurements made 
a sketch of it, went and looked the fittings over to see if we had 
ample fittings. 

“QO. What did you find out? A. I found out that we had. 

“Q. Found out that you had? A. Yes, sir. 

“Q. What did you do after that? A. We kept after it every 
time we could work at it. 

“Q. Tell us what you did. A. Iam trying to tell it to you. If 
you can tell it faster than I can, go ahead. We kept at it when 
we got working at it. We went and took our measurements, got 
the pipe together, and assembled them. When I put on a 45, I 
found a little latent defect. That was when I put it together, 
possibly the fore part of the week, may be Tuesday or Wednesday. 
I then ordered from Crane & Co., some time in the fore part of 
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April. I think the day that we got around to put it together was 
reported to me on the 11th or 12th. I made the order on either 
Thursday or Friday morning, and wrote right across the face of 
the order, ‘Please rush this order.’ I don’t think I sent the order 
on the 14th. I think my order was dated on the 12th. I ordered 
by telephone, and confirmed it the day following with a written 
order. [Witness was here shown a carbon copy of the order.] 
| ordered by telephone and confirmed it with a written order on 
the day following, April 13th. The order came back in the fore 
part of the week following. I don’t think it was Monday, the 
15th, but that it was Wednesday, we got it. It was some time 
during the fore part of the week. We had all of those documents 
some place showing when it was received. I have the bill received 
from Crane & Co. The shipping bill is in the exhibits somewhere. 
We didn’t receive it until some time during the fore part of the 
week. I couldn't tell as to dates, whether Sunday was the 13th 
or 14th, but is seems to me—I am almost positive | ordered on 
Thursday, and followed it with a written order on Friday. If, 
as a matter of fact the written order bears date the 13th, which 
was Saturday, I don’t know whether the order was made on 
Saturday. I would not say it was. The work of setting up the 
riser in the dry-pipe valve, and putting on the tee and the nipple 
and the elbows, and making the connection back to the No. 3 
system, was done by Mr. Olson and Mr. Casperson. Mr. Olson 
was not in charge of the sprinkler department. He was boss of 
the crew. I looked to him for to complete the work—to do the 
work—and Mr. Casperson was his assistant. They went to work 
putting it up on Sunday morning, the 21st, and worked at it all 
day Sunday until 5:30. Olson and Casperson did the work. I 
helped them. I gave them a hand to pull the pipes over the tim- 
bers. The long pipes had to be assembled and put in position, 
and flanged on each end, and there was no chance to screw pipes in 
these timbers. Consequently they had to be assembled where we 
could work at them, pulled together and in through the timbers. 
We could not set them up when the mill was going. That was the 
reason why we did not set them up earlier because the mill was 
runfhing day and night except Sunday. That was why we waited 
until Sunday. On Monday morning I noticed that the pipes had 
been set up and connected, connecting up the dry-pipe valve 
from its new location over to the pipes in the old location in 
the mill. I didn’t try the valve, or make any test to see whether 
the system was in operation at any time after the rst of April and 
before the fire. It was just connected up the Sunday before the 
fire. I passed through on Monday morning. I did not go and open 
the valve and try the valve. I saw that everything as far as I 
could see, was intact. The pipes were on and bolted together. I 
saw the valve in the No. 3 system, the gate-pipe valve, possibly 
the day following the fire. I made an examination of it possibly 
two or three weeks after. I never made an examination of it 
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until it was disconnected. In the next place, no man could make 
an examination of it until it was disconnected.” 

We think enough of the testimony has been set forth to show 
that the question as to whether the mill company used due dili- 
gence to keep its sprinkler system in good working order was for 
the determination of the jury, and that the tria) court was in 
error in directing a verdict for the defendant insurance company. 
In such cases that course is justified only when the plaintiff’s 
evidence is such that it can be fairly said that all reasonable men 
must draw the same conclusion from it. The authorities to this 
effect are so numerous that it is unnecessary to cite them. The 
law also is that in passing upon a motion to take a case from the 
jury it is the duty of the court to take that view of the evidence 
most favorable to the party against whom a directed verdict is 
asked. Janoski vs. Northwestern Impr. Co., 176 Fed. 215, 99 
C. C. A. 569, and cases there cited. 

That reasonable men may differ as to whether the facts testi- 
fied to in the present case show that the mill company used due 
diligence to maintain its sprinkler system in good working order 
as required by the policy in suit is well illustrated by the case of 
the same mill company against the Springfield F. & M. Insurance 
Co., reported in 56 Wash. 681, 106 Pac. 194, 28 L. R. A. (N. S.) 
593, and in (Wash.) Ito Pac. 36, in which case the policy in 
suit, in so far as the question here involved is concerned, was 
identical in terms, in which the same fire was in question, and in 
which the plaintiff's evidence in respect to the question of dili- 
gence seems to have been substantially the same as that pre- 
sented in the present case, and where it was held by at least 
some of the judges of the state of Washington that it showed 
the exercise of due diligence in the matter in question on the part 
of the mill company. 

The judgment is reversed and cause remanded to the court be- 
low for a new trial. 


~ = @e@- 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


SMITH 
US. 


COLUMBIA INS. CO.* 


MISREPRESENTATION BY INSURED—EFFECT. 

A fire insurance company is liable for loss pending expiration of the 10 
days’ notice of cancellation of a policy, even if the policy was ob- 
tained by misrepresentation, where the company did not seek to 
rescind immediately on discovering the fraud. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


* Decision rendered, May 3, 1911. 129 N. Y. Supp. 775. 
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Appeal from Trial Term, Albany County. 

Action by Michael T. Smith against the Columbia Insurance 
Company. From a judgment for plaintiff, and from an order 
denying a new trial, defendant appeals. Affirmed. 


Argued before Smith, P. J., and Kellogg, Sewell, Houghton, 
and Betts, JJ. 


Ropert E. WHALEN, for Appellant. 

Wa ter H. WertiME, for Respondent. 

PER CURIAM. 

Whether Soden was defendant’s agent or not, the defendant 
adopted his act in binding it to insurance in signing as agent of 
defendant the application of January 19, 1909. 

(1) There was no express warranty of type or cost of the 
automobile on the part of the plaintiff, and the answer alleges 
only misrepresentation and deceit respecting these matters. Such 
representations in the application the defendant realizes could not 
be true, and so stated, but voluntarily took the risk of issuing a 
policy for the amount of $2,500 until further information could 
be obtained. When further information was obtained, the de- 
fendant did not offer to surrender the policy, because it had been 
procured by fraud, but treated it as a valid one, giving the 10 
days’ notice of cancellation stipulated in the policy. The fire 
occurred before that notice expired. 

(2) It was not error to permit the plaintiff to ask Soden, on 
cross-examination, if he did not tell the plaintiff that he was 
acting for the company. It was part of the conversation had, 
and was not received for the purpose of showing agency, and the 
court instructed the jury that it did not prove that fact. 

The judgment and order should be affirmed, with costs. 


COURT OF APPEALS OF KENTUCKY. 


UNITED STATES FIRE INS. CO. 
US. 


SAM BYNUM & CO* 


FIRE INSURANCE—PROOF OF LOSS—EVIDENCE. 

In an action on a fire insurance policy, where the evidence showed that 
proofs of loss had been sent by plaintiff to defendant, and never re- 
turned, and the principal defense relied on was that plaintiff had 
himself burned the building, the court did not err in refusing to 
dismiss the action on the ground that proofs of loss had not been 
furnished. 


(For other cases, see Insurance, Dec. Dig. § 665.) 
* Decision rendered, May 24, 1911. 137 S. W. Rep. 771. 
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AMOUNT OF LOSS—EVIDENCE. 

In an action on a fire insurance policy, held, under the evidence, that the 
amount recovered was more than plaintiffs were entitled to under 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 665.) 

FIRE INSURANCE—AMOUNT OF RECOVERY. 

An insurance policy calling for $50 on store furniture, fixtures, and a 
safe, and providing that the defendant would only be liable for 
three-fourths of the actual cash value of the property destroyed, 
plaintiff might recover the full sum of $50 if three-fourths of the 
value of the articles destroyed amounted to that sum. 


(For other cases, see Insurance, Cent. Dig. § 355; Dec. Dig. § 171.) 


Appeal from Circuit Court, Carlisle County. 

Action by Sam Bynum & Co. against the United States Fire 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded for new trial. 


Jess F. Nicuons, for Appellant. 
Joun R. Evans and R. L. Smiru, for Appellee. 


Hosson, C. J. 

On September 15, 1908, the United States Fire Insurance 
Company issued to Sam Bynum & Co. its policy, by which it in- 
sured their stock of merchandise kept for sale in the store, for $1,- 
150, and their store furniture, fixtures, and safe while contained 
in the building at $50. The policy provided that in the event of loss 
the company should not be liable for an amount greater than three- 
fourths of the actual cash value of the property covered by the 
policy at the time of the loss. On October 7, 1908, the store 
burned and the whole contents were lost. This suit was brought 
to recover on the policy. The defendant insisted that proofs of 
loss had not been furnished it, and also defended the suit upon 
the ground that the assured themselves willfully set the house 
afire, or caused it to burn to get the insurance. The jury found 
for the plaintiffs in the sum of $900. The defendant appeals. 

(1) The proof for the plaintiff was to the effect that after the 
fire they made out proofs of loss’ and sent them to the company. 
The company appear to have those proofs yet; at least they 
have not been returned, and according to the proofs for the plain- 
tiffs they heard nothing from the company after they sent it the 
proofs of loss. In addition to this it is manifest from the whole 
record that the company was from beginning relying on its de- 
fense that the fire was caused by the plaintiffs themselves. Under 
the evidence the court did not err in refusing to dismiss the action 
on the ground that proofs of loss had not been furnished. 

(2) It is apparent, however, that the amount recovered is 
more than the plaintiffs are entitled to under the policy. Accord- 
ing to the invoice which the plaintiffs took, and which was the 
basis of their proofs of loss, their entire stock then amounted to 
$1,279.25. They testified that they afterwards bought $120 of 
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other goods, making the total $1,399.25. But this invoice included 
a horse and wagon, valued at $170; they had sold before the fire 
goods to the value of $68, and they put down in the invoice $20 
as the profit on the goods sold. These items foot up $258 and 
subtracting this from the total we have $1,141.25 as the total of 
the stock that was burned. This included the furniture and fix- 
tures in the store and a number of things kept in the store for use 
in it, but not for sale, such as the following: 2 molasses gaugers, 
$3.50; 1 bag holder, $3,50; 1 pr. flour trucks, $1; ice chest, 
$14.30; 1 oil tank, $6.50; ice saw and tobacco knife, $1.50; 1 large 
wrench, $2.50; 5 showcases, $41; cheese case and knife, $17; 
cash drawer, $2: I pr. computing scales, $75; 3 other scales, $12; 
1 horse cover, $2.75; 1 lot delivery blankets, $7.10; 30 candy 
trays, $3; 1 whip rack, $75; 1 broom rack, $1.10; 1 coffee mill, 
$5. These items foot up $273.75, and there are other things in 
the invoice whch under the evidence were not kept for sale, but 
simply for use in the store. Deducting even the amount, $273.75, 
we have a balance of $867.50 as the value of the stock kept in the 
store for sale ; and the company under the policy was not liable for 
exceeding three-fourths of this or $650, to which may be added 
$50 for insurance on the fixtures and furniture, making a total 
of $700 that the plaintiffs were entitled to, if anything. The 
plaintiff, Sam Bynum, was allowed when on the stand to testify 
as follows: “We spoke about taking out $1,200 and Mr. Fisher 
or Mr. Bryant, one said, ‘Well, take out some on the fixtures and 
some on the stock,’ and I asked them what they included as fix- 
tures, and they said showcases, shelving and counters and let the 
rest go in as stock, and I told them that the counters didn’t belong 
to us, so that would just be the shelving and the showcases.” 
The agent denied that this occurred and the court gave the jury 
this instruction: ‘The court instructs the jury that they will 
deduct from their finding for plaintiffs, if any, such articles 
destroyed by the fire as were not kept for sale as merchandise 
except a sum not exceeding three-fourths of $50 for fixtures, 
unless you may believe at the time of insurance the local soliciting 
agents of defendant represented to plaintiffs and agreed that such 
articles were to be regarded as merchandise in the policy, in which 
event you will find for plaintiff as to these items.” 

(3) The evidence above quoted should have been excluded. 
There was no allegation of fraud or mistake in the policy, and 
there was no proof adduced sufficient to sustain an allegation of 
fraud or mistake if the allegation had been made. By the policy 
only the stock kept in the store for sale was insured at $1,150, 
and there could be no recovery for anything that was not kept for 
sale under this clause of the policy. In the absence of fraud or 
mistake parol evidence was incompetent to contradict or vary 
the terms of the written contract. Western Assurance Company 
vs. Rector, 85 Ky. 294, 3 S. W. 415, 9 Ky. Law Rep. 3. (4) The 
instruction which was based upon the evidence should also not 
have been given. The plaintiffs if they recovered were, however, 
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entitled to recover the full sum of $50, the insurance on the store 
furniture, fixtures, and safe while contained in the building, if 
three-fourths of the value of these things amounted to as much 
as $50. The court should have instructed the jury as above 
indicated. 

Judgment reversed, and cause remanded for a new trial. 


SUPREME COURT OF OKLAHOMA. 


VAN ARSDALE-OSBORNE BROKERAGE CO. 
US. 


COOPER-* 


COMMENCEMENT OF RISK — APPLICATION — APPROVAL. 


The written application for insurance stipulated that such insurance was 
to be in force from the day of the approval of the application, but 
that the application should not be construed as a contract of insurance 
against said company until the same should be approved by it, which 
approval should be evidenced by the issuance and delivery of the 
policy. Held, that said contract was complete on the approval of 
said application by any authorized agent of said company. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


APPLICATION—APPROVAL. 


The issuance and delivery of said policy is conclusive proof of approval 
of the application and completion of the contract, but does not ex- 
clude other means of proof. 


(For other cases, see Insurance, Cent. Dig. §198; Dec. Dig. § 130.) 


APPLICATION—APPROVAL. 


Independent of the issuance and delivery of the policy, the approval of 
said application may be made by direct evidence of the act of ap- 
proval itself, or impliedly by the acceptance and application of the 
premium. 


(For other cases, see Insurance, Cent. Dig. § 198; Dec. Dig. § 130.) 


Error from District Court, Kay County; Wm. Bowles, Judge. 

Action by the Van Arsdale-Osborne Brokerage Company 
against William Cooper. Judgment for defendant, and plaintiff 
brings error. Reversed and remanded. 


E. L. Foutxe (C. A. Matson and Sam K. Sullivan, on the 
brief), for Plaintiff in Error. 
L. D. ‘tHomason, for Defendant in Error. 
* Decision rendered, May 9, 1911. 115 Pac. Rep. 779. Syllabus by 
the Court. 
L Vol. XL.—103. 
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WILLIAMS, J. 

On September 12, 1906, the defendant in error, hereinafter 
referred to as defendant, made application in writing to the St. 
Paul Fire & Marine Insurance Company, through the plaintiff 
in error, hereinafter referred to as plaintiff, for $1,550 fire insur- 
ance, and a like amount in lightning and tornado insurance. At 
the same time defendant executed his note in favor of plaintiff to 
cover the premium thereon, the plaintiff to advance the cash to pay 
the insurance company. ‘The note was not paid at maturity, and 
on the 3d day of December, 1907, plaintiff sued defendant on 
same, Defendant admitted its execution, but alleged that the 
policy for which it was made and delivered had neither been 
issued nor delivered to the plaintiff. The application was 
taken by a local agent at Newkirk. A clause therein provided : 
“This application shall not be construed as a contract of insur- 
ance as against said company, until the same shall be approved by 
said company, which shall be evidenced by the issuance and 
delivery of their policy, either at their home office or by an au- 
thorized ‘recording’ agent.” On the back of the application is a 
direction to send the policy to the assured (defendant). The ap- 
plication was received by the general agents of the plaintiffs at 
their office in Wichita, Kan., in due course of business, a distance 
of about 65 miles from the home of the defendant. The defend- 
ant heard nothing from said application after he signed it, neither 
was any policy of insurance delivered to him in person, nor was 
he informed in any manner by any one that said application had 
been approved, or any policy issued or mailed to him. On 
April 4, 1907, defendant notified the general agents that he 
had not received any policy of insurance. Thereupon a lost 
policy affidavit or receipt was sent to him requesting that 
he properly execute same and a duplicate policy would be 
issued to him. This he failed to do. The local agent dis- 
continued business, and left the country before this action was 
begun. At the time of his departure he turned over to a party 
in Newkirk a box containing various papers, among which was 
discovered the two policies of insurance intended for the defend- 
ant. Thereupon said policies were delivered by such party to the 
local agent of the insurance company, but they were never de- 
livered or tendered to the defendant. The evidence on the part 
of the plaintiff tended to show that the general agent of the in- 
surance company received said application, approved the same, 
and caused the policies to be issued. On February 14, 1906, said 
policies, being numbered 30,006 and 23,847, were duly forwarded 
by mail, postage prepaid, properly addressed to the defendant at 
Newkirk, Okl., being indorsed on the envelope in which the said 
policies were inclosed the following words: “If not called for in 
10 days return to Van Arsdale & Osborne, General Agents, * * * 
Wichita, Kansas.” The letter was never returned. 

The question essential for determination is whether any evi- 
dence tended to show the approval of the application. In Van 
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Arsdale & Osborne vs. Young, 21 Okl. 151, 95 Pac. 778, it was 
held: “(1) Where, in an action on a promissory note, execution 
and delivery of which is admitted, which was given for insur- 
ance, the contract and application contemplated the issuance, and 
delivery of a policy, and none was delivered, on a defense of no 
consideration the defendant sustains the burden placed on him, 
by showing that he received no policy nor any notice that the ap- 
plication had been approved. (2) Where an application for hail 
insurance provides that the insurance company shall not be bound 
until the application is accepted and approved at its home office, 
in a suit on a note given for such insurance, it is incumbent on the 
holder thereof to show such approval and acceptance, or acts 
tantamount thereto, in order that he be entitled to recover.” 
The contract under consideration in that case is identical with that 
here. In the opinion, this court said: “If the company was not 
liable on its insurance contract, then it necessarily follows that the 
defendant was not liable on his note. There was some evidence 
offered showing that a policy was issued on his application, but 
nothing whatever was shown as to its terms, who, if any one, was 
insured under it, and what property it covered. It was not offered 
in evidence, nor was any foundation laid or effort made to estab- 
lish same by secondary evidence.” 

(1) In this case is evidence tending to show the approval of the 
application and the issuance and forwarding of the policy through 
the mails to the defendant properly addressed, postage prepaid. 
In the Preferred Accident Insurance Company of New York vs. 
Stone, 61 Kan. 48, 58 Pac. 986, in an opinion delivered by Chief 
Justice Doster, it is said: “It is a general rule that, when a con- 
tract of insurance has been agreed on, the execution of a policy 
is not essential to its validity, unless part of the contract be that 
it shall not take effect until the execution and delivery of that 
instrument. Except in cases where by agreement of the parties the 
contract is to be completed only by the execution and delivery of 
the policy, the insured may bring suit on the agreement, if a loss 
has occurred in the meantime. Keim et al. vs. Home Mutual 
Fire & Mar. Ins. Co. of St. Louis, 42 Mo. 38 (97 Am. Dec. 291) ; 
Insurance Co. vs. Colt, 87 U. S. 560 (22 L. Ed. 423) ; Tayloe vs. 
Merchants’ Fire Ins. Co., 9 How. 390, 13 L. Ed. 187; City of 
Davenport vs. Peoria Marine & Fire Insurance Co., 17 Iowa, 276; 
Hallock vs. Insurance Co., 26 N. J. Law, 268. But it is said that 
the applicant stipulated that ‘the policy shall not be in force until 
actually issued from the office in New York.’ This stipulation is, 
of course, valid and binding on the insured. Under it the policy 
cannot be regarded as in force until issued but the policy, when 
issued, would not be the contract between the parties, under the 
doctrine of the above quoted decisions It would be only evidence 
of the contract. It may be that a suit could not be brought upon 
it as a policy until it had been issued, but this is not saying that a 
suit could not be brought to enforce specifically the agreement to 
issue the policy, and in the same suit, as a part of the appropriate 
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relief, recover on it as though it had been formally issued.” The 
application recites: “Application of W. M. Cooper * * * for in- 
surance against loss by fire and lightning by the St. Paul Fire and 
Marine Insurance Company, of St. Paul, Minn., for the sum of 
($1,550 )one thousand five hundred and fifty dollars, and against 
loss by tornado or cyclone for the sum of ($1,550) one thousand 
five hundred and fifty dollars * * * for the term of five 
years from the day of approval of this application by Van Ars- 
dale & Osborne, General Agents at Wichita, Kansas * * *” At 
the close of said application it also recites: “This application shall 
not be construed as a contract of insurance as against said com- 
pany, until the same shall be approved by said company, which 
approval shall be evidenced by the issuance and delivery of their 
policy, whether at their home office or by an authorized ‘recording’ 
agent.” (Italics ours.) 

(2) The issuance and delivery of the policy seems by this con- 
tract to be conclusive evidence of its approval, but it is not exclu- 
sive evidence thereof. Independent of the issuance and delivery 
of the policy, the assured might prove that the general agents of 
the insurance company, or any other authorized agent, had ap- 
proved said application. 

(3) This proof might be made by positive evidence of the act 
of approval itself, or in an implied way by the acceptance and ap- 
plication of the premium by any party so authorized. The correct 
rule under such an application seems to be that the obligation of 
the insurer or insurance company depefds on the fact of the ac- 
ceptance or approval of the application for insurance and not on 
notice of suc ‘ acceptance to the insured. Home Life Insurance Co. 

. Myers, 112 Fed. 846. 50 C. C. A. 544 Northampton Mutual 
Li ive Stock an Co. vs. Tuttle, 40 N. J. Law, 476; Robinson vs. 
United States Benev. Soc., 132 Mich. 695, 94 N. W. 211, 102 Am. 
St. Rep. 436; Lungstrass vs. German Ins. Co., 48 Mo. 201, 8 Am. 
Rep. 100; Commercial Ins. Co. vs. Hallock, 27 N. J. Law, 645, 72 
Am. Dec. 379; Hartford Steam Boiler Inspection & Ins. Co. vs. 
Lasher Stocking Co., 66 Vt. 439, 29 Atl. 629, 44 Am. St. Rep. 859; 
Alliance Co-Operative Ins. Co. vs. Corbett, 69 Kan. 564, 77 Pac. 
108; Blanchard vs. Waite, 28 Me. 51, 48 Am. Dec. 474; McCully’s 
Adm’r vs. Phoenix Mutual Life Ins. Go, 18 W. Va. 782; Cooley’s 
Briefs on Insurance, pp. 426, 442. In Herring vs. American In- 
surance Company, 123 Iowa, 533, 99 N. W. 130, it is held: 
“Where a proposal for insurance as contained in an application is 
accepted, there is a contract of insurance, though no policy has 
issued.” In the opinion it is held: “The plaintiff made a written 
application for fire insurance upon her property, which she 
claims was received and accepted by the defendant. No policy 
was issued to her, and about a month after she made the applica- 
tion her property burned. The controlling question in the case 
is whether the proposal for insurance contained in the plaintiff's 
application was accepted by the defendant. If it was, there was 
meeting of the minds of the parties and a valid contract of insur- 
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ance which will be in force though no policy issued.” In New 
York Life Insurance Co. vs. Babcock, 104 Ga. 67, 30 S. E. 273, 
42 L. R. A. 88, 69 Am. St. Rep. 134, it is said: “Where one 
party makes a proposition to purchase a thing which is uncondi- 
tionally accepted by the other the contract of purchase becomes 
complete. There is no reason why the same rule should not be 
applied when a written application is made for an insurance 
policy. So long as the application is not acted upon by the insur- 
ance company, of course no contract has been consummated ; and, 
if the applicant should die before the acceptance of his application, 
the company has incurred no liability. But, when the application 
is accepted and nothing remains for the applicant to do, the con- 
tract becomes complete. Actual delivery of the policy to the 
insured is not essential to the validity of such a contract, unless 
expressly made so by its terms. It is true that whether or not a 
policy has been delivered often becomes a material question, for 
this is usually the most effective way of proving the acceptance 
of the application made by the insured. But the contract may be 
otherwise proved, and when it is shown to be in writing it is 
ordinarily binding upon the company, though there should be no 
delivery whatever either actual or constructive of the policy and 
though it should remain in the hands of the company.” In In- 
surance Company of North America vs. Thornton, 130 Ala. 222, 
30 South. 614, 55 L. R. A. 547, 89 Am. St. Rep. 30, it is said: 
“Where a subagent authorized to issue fire insurance policies re- 
ceives an application under an agreement that the risk shall begin 
on the day it is received, the company is liable for a ldss which 
occurs subsequent thereto, although the policy, has not been 
issued.” ‘That the actual delivery of the policy, unless expressly 
made so by the terms of the contract, is not essential to the validity 
of the contract of insurance, is a settled rule. Cooley on Insur- 
ance, p. 446; New York Life Insurance Co. vs. Babcock, 104 Ga. 
67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; Firemen’s 
Fund Ins. Co. vs. Pekor, 106 Ga. 1, 31 S. E. 779; Bragdon vs. 
Appleton Ins. Co., 42 Me. 259; Home Ins. Co. vs. Curtis, 32 
Mich. 402; Equitable Fire Ins. Co. vs. Alexander (Miss.) 12 
South. 25; National Aid Association vs. Bratcher. 65 Neb. 394, 91 
N. W. 379. “The deposit in the post office by an insurance com- 
pany of a policy, with postage prepaid, directed to the insured at 
his place of residence, is a delivery to the insured.” Cooley on In- 
surance, p. 447. See, also, Triple Link Mutual Indemnity Associa- 
tion vs. Williams, 121 Ala. 138, 26 South. 19, 77 Am. St. Rep. 34; 
Armstrong vs. Mutual Life Ins. Co., 121 Iowa, 362, 96 N. W. 954; 
Commonwealth Mutual Fire Ins. Co. vs. Knabe & Co., 171 Mass. 
265, 50 N. E. 516 Fidelity Mutual Life Association vs. Harris, 94 
Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 813; Bowman vs. North- 
ern Accident Co., 124 Mo., App. 477, 101 S. W. 691; Reeves & 
Co. vs. Martin, 20 Okl. 558, 94 Pac. 1058. Under the stipulations 
of this application if the application was approved, the policies 





1630 Insurance Law Journal Vol. 40. [Aug., 1911. 


issued, and placed in the postoffice, postage prepaid, properly ad- 
dressed to the assured, the contract was complete. 

The judgment of the lower court is reversed, and remanded, 
with instructions to grant a new trial, and proceed in accordance 
with this opinion. All the Justices concur. 
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ACCIDENT AND HEALTH. 
SUPREME COURT OF MINNESOTA. 


RUDD 
Us. 


GREAT EASTERN CASUALTY & INDEMNITY CO+* 


ACCIDENT POLICY—“PUBLIC HIGHWAY.” 


A platform at a railroad depot, used by the public for the purpose of going 
to and from trains, and which is used by the public without objec- 
tion for the purpose of traveling from one street to another street, 
and to other parts of the depot grounds, is a “public highway,” 
within the meaning of an accident insurance policy which contained 
the provision: “While walking on a public highway, by being in- 
jured by actual contact with a bicycle or any moving conveyance or 
vehicle propelled by steam, electricity, cable, horse power, gasoline, 
or compressed air.” 


(For other cases, see Insurance, Dec. Dig. § 451.) 


(For other definitions, see Words and Phrases, vol. 4 pp. 3291-3306; 
vol. 8, p. 7678.) 


Appeal from District Court, St. Louis County; Homer B. 
Dibell, Judge. 

Action by Mazie M. Rudd against the Great Eastern Casualty 
& Indemnity Company. Verdict for defendant. From an order 
granting a new trial, defendant appeals. Affirmed. 


LARRABEE & Davies, for Appellant. 
A. C. GILLETTE, for Respondent. 
Lewis, J. 

The Missabe & Northern Railway depot in the city of Virginia 
faces north on Chestnut street, and is about 80 feet in length and 
40 feet in width. It is surrounded by a platform 12 feet wide on 
the north, west, and south sides, and 15 feet wide on the east 
side, where it extends to the south for a distance of about 180 
feet from the east end of the depot. The main track of the rail- 
way runs on the east side of this long platform, and the westerly 
rail is about 3 feet distant from it. The freight depot is located 
about 170 feet south of the passenger depot. Maple street com- 
mences at the right of way just north of the freight house, and 
runs to the west. Another street runs north and south from 
Chestnut to Maple streets,, and parallel to the right of way. A spur 
or switch track is located on the right of way just west of the 
depots. 


* Decision rendered, June 9, 1911. 131 N. W. Rep. 633. Syllabus by 
the Court. 
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The use of these grounds by the public was stated by the trial 
court as follows: “The public, foot travelers and those using 
vehicles, make use of the street to the west of the right of way, 
and the right of way, indifferently, in going to and from the pas- 
senger and freight depot, and in passing from Maple street up to 
Chestnut, and thence east or west, and in passing from Chestnut 
down to Maple and to the west. Foot travelers use the platform, 
and the path to the south, along the tracks. So far as its actual 
use is concerned, the platform and right of way and the street, 
so far as they are capable of use for travel, are one street or 
highway.” 

Plaintiff’s husband was insured in defendant company under a 
policy of accident insurance At about 9:35 p. m., April 26, 1900, 
the regular train came in, consisting of a baggage car, a smoker, 
a coach, and a sleeper in the order named, and stopped next to the 
platform on the main track, with the engine near the middle of 
Chestnut street. Mr. Rudd, who lived at Virginia, accompanied 
some friends who were taking passage on the train, and went 
with them to the train and into the smoker. As soon as the train 
started to back out, he went out of the south door of the 
car, and that was the last seen of him alive. About half an hour 
after the train had left his mangled body was found on the 
main track, about 50 feet south from the south end of the plat- 
form, and blood was found on the track within 100 feet of the 
south end of the depot. The only blood discovered on the train 
was on the heel of the engine pilot. There was evidence to war- 
rant the conclusion that the north end of the smoker stood about 
opposite the south end of the passenger depot when the train 
started. 

At the close of the evidence the trial court directed a verdict 
for the defendant, but subsequently granted plaintiff’s motion for 
a new trial. Appellant concedes that the sole question on this ap- 
peal is whether Rudd, when he fell under the train, was on a 
public highway, within the terms of the policy. 

The pertinent provisions of the policy necessary to consider are 
as follows: “While walking on a public highway, by being in- 
jured by actual contact with a bicycle or any moving conveyance 
or vehicle propelled by steam, electricity, cable, horse power, gas- 
oline, or compressed air.” Another provision was that the insur- 
ance did not cover suicide or injuries, fatal or otherwise, sustained 
while on the roadbed or bridge of any railroad, except while 
crossing such roadbed at its intersection with a legally dedicated 
public highway. It is clear from this language that plaintiff can- 
not recover if Rudd fell or was caught by the train while getting 
off the train. But if he had reached the platform, and then 
slipped or came in contact with the train, and was thrown and 
drawn under, then the question arises whether the accident oc- 
curred in a public highway, as that term in the policy was in- 
tended to be understood. 

The location of the blood on the track and on the engine, and 
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the speed of the train when Rudd left the car, show that he had 
not passed the platform when he stepped off the car. The posi- 
tion of his body when found and the location of the blood in- 
dicate that he left the car on the platform side. He may have 
fallen while attempting to alight. He may have reached the plat- 
form, and while on his way to the depot slipped or fell between 
the train and the platform. The latter inference is aided by the 
fact that the engine contained the only blood on the train. And 
he may not have fallen until the engine had passed him, which 
would require some time. There were no lights on the platform 
on the south side of the depot, and it was fairly a question for 
the jury to determine whether such was the manner in which he 
met his death. 

The platform was not a part of the roadbed or a bridge, as 
defined in the policy. It was not a legally laid out or dedicated 
public highway, but it was a public highway in a limited sense. 
It was open to the public, not for general use, but for the use of 
those having business transactions with the company, or having 
occasion to pass that way. One going to a station to mail a 
letter is not a trespasser. Hale vs. Grand Trunk Ry., 60 Vt. 605, 
15 Atl. 300, 1 L. R. A. 187. A person is not a trespasser who 
goes upon depot grounds for the purpose of holding a business 
consultation with another who was expected to be there to take 
a train. Klugherz vs. Chicago, Milwaukee & St. Paul Ry., go 
Minn. 17, 95 N. W. 586, ror Am. St. Rep. 384. Those who go 
to depots to meet passengers are not trespassers. McCone vs. 
Mich. Cent. Ry., 51 Mich. 601, 17 N. W. 74, 47 Am. Rep. 596. 
Besides, the public had acquired the privilege of using the plat- 
form as a short-cut way to another street. The term employed 
in the policy is very general. It is not expressly limited to legally 
laid out or dedicated public highways, which are open to the 
general public without any restrictions. It may reasonably refer 
to any walk or way where the public are accustomed to travel for 
certain purposes. When there is any fair doubt as to the meaning 
of terms used in such contracts, they must be construed most 
strongly against the party selecting the language Cook vs. 
Modern Brotherhood of America, 131 N. W. 334. 

We concur with the trial court that the platform was a high- 
way within the meaning of the policy, and that the evidence was 
sufficient to warrant a jury in finding that the deceased came to 
his death by falling from the platform. Anthony vs. Mer. Mut. 
Ass’n, 162 Mass. 354, 38 N. E. 973, 26 L. R. A. 406, 44 Am. St. 
Rep. 367. 

Affirmed. 
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FISHER vs. TRAVELERS’ INS. CO.* 


(Supreme Court of Tennessee.) 


ACTION ON POLICY—INSTRUCTIONS. 

The court in an action on an accident policy growing out of the death 
of plaintiff's wife, instructed the jury that they should consider evi- 
dence of discord between plaintiff and his wife, bad treatment by 
plaintiff of his wife, immoral conduct on his part, and the fact that 
he had forged a will purporting to be hers, or was guilty of other 
wrongful conduct, as a part of the circumstances surrounding and 
preceding her death, in determining the cause of death, but that, if 
the jury concluded from the preponderance of the evidence that the 
injury received on a street car, directly and independently of all 
other causes, through external, violent, and accidental means, caused 
decedent’s death, then the jury should not allow any prejudice against 
plaintiff by reason of the evidence reflecting on his character to 
affect the verdict, and though they might consider his bad character 
as bearing on the probability or improbability of bad conduct on his 
part, and bearing on the question whether he was impelled by good or bad 
motives, if he had made out his case by a preponderance of the proof, he 
was entitled to recover no matter how bad his character might be. Held, 
that such instruction merely meant that the jury should consider all 
the facts proven in determining where the preponderance of the 
evidence lay as to the cause of death, and was not objectionable as 
segregating the testimony introduced by defendant as to the probable 
cause of decedent’s death from that part which immediately con- 
cerned the alleged accident in the car, and authorized the jury to 
consider the latter evidence apart from the former in arriving at 
their conclusion as to the cause of death. 

(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 
669.) 


ACCIDENT POLICY—EVIDENCE—INSTRUCTIONS. 


Where, in an action on an accident policy on the life of plaintiff’s wife, 
evidence was introduced which raised an inference that plaintiff had 
been the cause of his wife’s death, and also that plaintiff had forged 
a will of his wife’s property, an instruction that evidence with 
reference to the will was material only as a part of the circumstances 
surrounding and antedating decedent’s death, and that it could be 
considered only in that connection, was proper. 


(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 
669.) 


ACTION ON POLICY—INSTRUCTIONS. 


In an action on an accident policy on the life of plaintiff’s wife, de- 
fendant claimed that plaintiff had been the cause of his wife’s death, 
and had forged a will in his own favor covering certain of her land in 
Mississippi. There was no evidence, however, that plaintiff knew the 
law of Mississippi with reference to the descent of real property 
at the time the will was alleged to have been forged. Held, that 
instructions that under the law of Tennessee a will must be proved 
and recorded, and letters granted to the court of the county where 
testatrix had her residence at her death, and that if decedent’s will 
was proved and recorded in S. county, where she died, that would 
be the legal place of proving the will, and that no inference de- 
rogatory to plaintiff could be drawn from his proving it there, though 


* Decision rendered, June 3, 1911. 138 S. W. Rep. 316. ~ 
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she may have had lands in Mississippi, and that under the laws of 
Mississippi, where a wife died leaving no children, the husband, 
independent of will, inherited her real estate, so that it was immaterial 
whether the will was proved in Mississippi or not, in so far as his 
inheritance of the real estate was concerned, were immaterial, and 
calculated to mislead. 

(For other cases, see Insurance, Dec. Dig. § 669.) 


ACCIDENT POLICY—INSTRUCTIONS. 

In an action,on an accident policy, arising out of the death of plaintiff’s 
wife, defendant claimed that she died as the result of drugs ad- 
ministered to her in the course of medical treatment, and not as a 
result of an injury, as claimed by plaintiff. The court charged that 
the evidence showed, after it was claimed decedent was injured, 
morphine and other poisonous drugs were given her in the course 
of medical treatment; that it was immaterial whether such treatment 
was proper or improper, or whether it was the intention of saving 
or prolonging her life, but, if the jury found from the evidence that 
such medical treatment caused or in any wise contributed to or acted 
in conjunction with the injuries to bring about her death, or hasten her 
death, there could be no recovery; and that “you may, however, consider 
whether or not the said medical treatment was in accord with the practice 
of reputable physicians, and if you find that it was, you may look to 
this in determining whether or not said medical treatment con- 
tributed to or hastened her death.” The court also charged that an 
autopsy was to ascertain the exact cause of death, and that a 
chemical analysis of decedent’s stomach was to ascertain whether 
there was any poisonous substance therein, so that if the jury found that 
an autopsy was made on decedent, and a chemical analysis made of 
the contents of her stomach, and no morphine was found, then they 
might consider such facts in determining whether she came to her 
death by morphine poisoning, accidental or otherwise, or as the 
result solely of the accident. Held, that the instruction on autopsy, 
and the quoted portion of the other instruction were not erroneous 
as eliminating other evidence that decedent’s stomach, from the time 
of her alleged injury to her death, was torpid and unresponsive, and 
that under such circumstances morphine, even in small doses by 
hypodermic injections, would probably be fatal, though it might not 
be disclosed by a post mortem examination and analysis of the con- 
tents of the stomach, in the absence of a specific request presenting 
such phase of the testimony. 

(For other cases, see Insurance, Dec. Dig. § 669.) 


PROOFS OF DEATH—RETURN. 

Where, in an action on an accident policy, the insurer’s agent stated that 
he could not say whether proofs of death were handed in at the 
office of the agent or sent directly to the company without examining 
his record, such evidence did not show that the proofs were sent 
either to the office of the agent or to the office of the insurer. 

(For oa cases, see Insurance, Cent. Dig. §§ 1723-1728; Dec. Dig. § 
665.) 


PROOFS OF DEATH—SUBMISSION. 

Where accident policies required that notice of loss should be sent to the 
insurer’s home office, submission of proofs of loss to the insurer’s 
local office was not a compliance therewith. 

(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) 


DEMAND FOR AUTOPSY—PROOFS OF LOSS—WAIVER. 
An insurer’s demand for an autopsy to discover the cause of death 
constituted a waiver of proofs of death. 
Gor cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 
8. 
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ACCIDENT POLICY—BENEFICIARY SUPPLEMENT—ESTOPPEL. 


Where a beneficiary supplement, insuring plaintiff’s wife against acci- 
dent in his favor, was attached to an accident policy issued to plain- 
tiff, and the premium paid and retained by the insurer without 
requiring the wife’s signature, and, such beneficiary supplement 
having been lost, a new one was issued in lieu thereof, the insurer 
was estopped to object to the validity thereof, on the ground that 
it was not signed by the wife in person, but by the plaintiff for her. 

(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 
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CASUALTY, SURETY AND MISCELLANEOUS. 


APPELLATE COURT OF INDIANA. 
Division No. 2. 


SHEDD 
US. 


AMERICAN CREDIT-INDEMNITY CO. or New York. (No. 7,261.)* 


INSOLVENCY OF CUSTOMERS—TIME FOR PROOFS OF LOSS. 


The provision in a policy insuring a merchant against any loss, over and 
above a certain per cent of insured’s sales, through insolvency of 
his customers, that insured shall make a final statement of claim for 
such excess loss, to be in the possession of the insurer within 30 
days after the expiration of the policy, and expressly declaring that 
otherwise there shall be no liability under the policy, being plain and 
unambiguous, and consistent with the other parts of the policy, is 
binding, in the absence of waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 
539.) 


PROOFS OF LOSS—TIME—“WAIVER” OF PROVISIONS. 


Waiver being an intentional relinquishment of a known right, or con- 
‘duct warranting an inference of relinquishment thereof—an election 
by one to dispense with something of value or to forego some 
advantage he might have taken or insisted on—the provision of a 
policy, insuring against losses by insolvency of insured’s customers, 
relating to time for proof of loss, was not waived by the fact that 
in case of prior policies of insurer, an authorized agent of insurer 
had each year, and within 30 days after expiration of each policy, 
come to insured, and prescribed the manner in which his claim against 
insurer should be made out; such acts not having been subsequent 
to and with respect to the last contract. 

Porgy cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 


(For other definitions, see Words and Phrases, vol. 8, pp. 7375-7381; 
vol. 8, pp. 7831, 7832.) 


POLICIES—PROVISIONS FOR FINAL STATEMENT. 


Under the provision of a policy insuring against losses by insolvency of 
insured’s customers, in excess of a certain per cent of insured’s 
sales, that in order to make insurer liable insured shall make a final 
statement of claim for such loss, in the manner prescribed by in- 
surer, on blanks to be furnished on application, which statement 
shall be in insurer’s possession within 30 days after expiration of 
the policy, insurer is not required to prescribe the manner of 
making the statement prior to any application by insured for blanks. 

sail a cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 
558.) 


POLICIES—COMPLIANCE WITH PROVISIONS. 


Compliance with the provision of a policy insuring one against losses by 
insolvency of customers, in excess of a certain per cent of the total 


* Decision rendered, June 6, 1911. 95 N. E. Rep. 316. 
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sales of insured during the term of the policy that insured shall 
within 20 days after receiving information of the insolvency of 
any customer give insurer notice thereof, does not take the place 
of compliance with the provisions that, in case of any claim for 
such an excess loss, insured shall make a final statement of claim, 
to be in insurer’s hands within 30 days after expiration of the policy; 
as in the absence of such final statement insurer cannot know whether 
there is any excess loss. 


(For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.) 


Appeal from Superior Court, Marion County; Vinson Carter, 
Judge. 

Action by Edwin H. Shedd, receiver of the Gem Garment Com- 
pany against the American Credit-Indemnity Company of New 
York Judgment for defendant. Plaintiff appeals. Affirmed. 


CHARLES R. WILSON and Romney L. Witson, for Appellant. 

3ROWN & KEPPERLY, for Appellee. 

ApAMs, J. 

This action was instituted by the Gem Garment Company 
against the appellee on an insurance policy or indemnity bond, 
by the terms of which said Gem Garment Company claimed there 

was due it the sum of $2,392.95, net losses suffered on account 
of the insolvency of certain of its customers. The Gem Garment 
Company, since submission, passed into the hands of a receiver, 
and Edwin H. Shedd, receiver of the Gem Garment Company, 
was, by order of the court, substituted as appellant herein. 

The amended complaint is in one paragraph, and alleges that the 
Gem Garment Company (designated herein as the appellant) is an 
Indiana corporation, with its chief place of business in the city of 
Indianapolis; that the apellee is a New York Corporation, doing 
business in the state of Indiana, in accordance with the laws reg- 
ulating foreign insurance companies, and engaged in writing 
credit insurance; that on the 5th day of December, 1906, in con- 
sideration of $300 premium paid by the appellant, the appellee 
executed and delivered to appellant a policy of insurance, which 
guaranteed the appellant against certain actual losses which might 
be sustained on account of the insolvency of its customers, for 
one year from February 1, 1907, a copy of such policy being at- 
tached to and made a part of the complaint; that during the term 
of the policy, appellant suffered a large loss on account of the in- 
solvency of certain of its customers, setting out the same in de- 
tail, and aggregating the amount of the demand. The complaint 
further avers that appellant has performed all of the terms and 
conditions of said policy on its part to be performed, except as 
provided in clause 5 of said policy, which is as follows: “(5) 
Final Settlement of Claim. If any claim for excess loss is made 
under this bond, a final settlement of the claim, duly sworn to, 
shall be made by the indemnified on the manner prescribed by this 
company, and upon blank forms which will be furnished upon 
application, and such final statement must be received by this com- 
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pany at its office, Broadway and Locust streets, St. Louis, Mo., 
within thirty days after the expiration of this bond otherwise 
there shall be no liability under this bond. The adjustment shall 
be had within sixty days, after the receipt by this company of such 
final statement, and the amount ascertained to be due on covered 
proved losses shall at once become payable.” 

The complaint then avers that during the term of the policy, ap- 
pellant had, in compliance with the provisions thereof, notified 
the appellee on the blanks furnished by it, of the insolvency of 
each of its debtors, and of the amount which each owed appellant, 
and that at the expiration of said policy, appellee had full notice 
of the losses so sustained by appellant that appellant for a number 
of years prior to the execution of the policy sued on, had written 
credit indemnity insurance for appellant, and during such years, 
the appellee always, within 30 days from the expiration of each of 
said policies, by an authorized agent, came to appellant and 
prescribed the manner in which the appellant should make out its 
claims under such policies for the year then expired. The com- 
plaint also avers that after the execution of the policy in suit, 
appellant, relying upon the terms of said clause 5, and of the 
custom of appellee in prescribing the manner of making final 
statement, expected to receive instructions from appellee for 
making out its final statement of claim as provided in said clause, 
and delayed preparing such statement until it should receive 
instructions ; that appellee did not communicate with appellant, 
nor give any instructions, nor prescribe any manner in which 
appellant should make such statement of claim, although appellee 
knew that appellant had sustained losses covered by said policy; 
that because of such failure to prescribe the manner of making 
final statement, and relying upon the terms of said clause 5 that 
appellee would so prescribe the manner of making such statement 
of claim, the appellant did not make out such statement during the 
30 days as provided in said clause 5. It is further averred in 
the complaint that appellant, in expectation of hearing from ap- 
pellee, delayed taking any steps in making out its said claim, until 
9 weeks after the expiration of the policy that appellant then 
wrote to the appellee in regard to the same, but received no an- 
swer ; that 6 days later it wrote again, and Io days later received 
from appellee a letter, wherein appellee denied its liability under 
said policy, for the reason that appellant had not filed its final 
statement of claim within the time provided for in said policy. 
The bond, which is set out and made a part of the complaint, pro- 
vides that an initial loss shall be borne by the indemnified, and 
shall be eight-tenths of 1 per cent of the total amount of gross 
sales made by indemnified during the term of the bond, but said 
percentage shall be computed on sales of not less than $200,000, 
and said initial loss shall be deducted from the aggregate amount 
of the net covered, proved losses, ascertained in the adjustment. 

The policy or bond is made subject to a number of other pro- 
visions. The first defines the class of debtors who shall be deemed 
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to be insolvent for the purposes of the bond; the second relates 
to the credit ratings of such insolvent debtors, and limits the re- 
covery to a certain per cent of the gross loss. Clause 3 is as 
follows: “Notification of Insolvency. Notification of each in- 
solvency under this bond must be given by the indemnified to this 
company on blanks supplied by this company for that purpose, and 
must be received by this company at its office Broadway and 
Locust streets, St. Louis, Mo., during the term of this bond, and 
within twenty days after the indemnified has received first in- 
formation of the insolvency of the debtor ; otherwise the loss shall 
not be included in the adjustment. * * *” 


Clause 4 requires the indemnified to use diligence in procuring 
the largest possible amounts from insolvents. Clause 6 relates to 
the amount to be deducted in the adjustment from each gross loss. 
Other provisions in the policy provide in detail the manner of 
handling insolvent estates, but do not affect the question presented 
by this appeal. 

The appellee demurred to the amended complaint for the reason 
that the same did not state facts sufficient to constitute a cause of 
action, which demurrer was sustained by the court. Appellant 
electing to abide by its amended complaint and exception to the 
ruling of the court in sustaining the demurrer thereto, final judg- 
ment was rendered in favor of appellee. The appellant has as- 
signed as error the sustaining of appellee’s demurrer to the 
amended complaint, and this constitutes the only question pre- 
sented by the record and briefs. 


It will be noted that the complaint admits a failure on the part 
of appellant to make out a final statement of its claim for excess 
loss within 30 days after the expiration of the bond, as provided in 
clause 5. Failure to make the statement, as required by the con- 
tract, would defeat a recovery in this case, and the complaint, dis- 
closing such failure, would be bad on demurrer, unless the other 
facts averred therein are sufficient to constitute a waiver of this 
provision in the bond. 

(1) The contract required the appellant to make a final state- 
ment of claim for excess loss, which is understood to mean any 
loss over a minimum of $1,600, the exact amount to be determined 
upon the entire sales made by appellant during the term covered 
by the policy. This statement was to be in the possession of the 
appellee within 30 days after the expiration of the policy; other- 
wise there would be no liability. This provision in the policy is 
plain and unambiguous, and it is binding upon the parties, unless 
waived by the appellee in the manner averred in the complaint. 

In passing upon a contract of this general class, courts will 
construe the same most strongly against the insurer, and will in- 
dulge all reasonable presumptions against a forfeiture, but courts 
will not make a new contract for the parties; and in this case, 
if the contract of indemnity sued on is consistent in all its parts, 
free from uncertainty, and there has been no waiver and no fraud, 
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it follows that the rights of the parties must be determined ac- 
cording to the terms of their written agreement. 

(2) Waiver has been defined as the intentional relinquishment 
of a known right, or such conduct as warrants an inference of 
relinquishment of such right; an election by one to dispense with 
something of value or to forego some advantage he might have 
taken or insisted upon. 29 Am. & Eng. Enc. of Law (2d Ed.) 
1091; Bucklen vs. Johnson, 19 Ind. App. 406, 49 N. E. 612; War- 
ren vs. Crane, 50 Mich. 301, 15 N. W. 465; Fraser vs. Attna L. 
Ins. Co., 114 Wis. 510, 90 N. W. 476; Virginia F. & M. Ins. Co. 
vs. Aiken, 82 Va. 424. 

Mr. Bishop, in his work on Contracts (section 792) says: 
“Waiver is where one in possession of any right, whether con- 
ferred by law or by contract, and with full knowledge of a ma- 
terial fact, does or forbears the doing of something inconsistent 
with the existence of the right, or of his intention to rely upon it. 
Thereupon, he is said to have waived it, and he is precluded from 
claiming anything by reason of it afterwards.” 

Measured by these definitions, we find nothing in the complaint 
establishing directly or inferentially an intention qn the part of 
appellee to waive any provision in the contract. It is true, the 
complaint avers that appellant had for a number of years been 
a policyholder in appellee company, and always during such years, 
and within 30 days after the expiration of appellant’s policies, an 
authorized agent of appellee came to appellant, and prescribed the 
manner in which its claim against the appellee should be made out ; 
that relying upon the terms of clause 5, and the custom of the 
appellee, the appellant delayed taking steps toward making out 
its final statement until 9 weeks after the expiration of the policy 
in suit. If the purpose of these averments is to establish an estop- 
pel or a constructive waiver, we think it fails, for the reason that 
the action of appellee through its agent, related, not to the con- 
tract in suit, but to former contracts between the same parties. It 
is elemental that where a party seeks to be relieved from the obli- 
gations of a contract by showing a waiver, either express or con- 
structive, by the other party, he must show that such waiver was 
exercised with reference to the contract forming the basis of the 
action, and, to be available, the acts relied upon as constituting the 
waiver must be subsequent to the written contract, and have been 
done with intent to waive some provision of the contract. United 
Firemen’s Insurance Co. vs. Thomas, 82 Fed. 406, 27 C. C. A. 42, 
47 L. R. A. 450; Havens vs. Home Insurance Co., 111 Ind. 90, 94, 
12 N. E. 137, 60 Am. Rep. 689; Walton vs. Insurance Co., 116 N. 
Y. 317, 22 N. E. 443, 5 L. R. A. 677; Franklin Life Ins. Co. vs. 
Sefton, 53 Ind. 388. 

(3) Nor does it aid the appellant to characterize the assistance 
given by the agent of appellee, in making out final statements 
under former contracts, as a custom. Proof of a custom will not 
be heard, when in direct conflict with the express terms of a con- 
tract sought to be avoided. Atkinson vs. Allen, 29 Ind. 375; Clem 
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vs. Martin, 34 Ind. 341; Franklin Life Insurance Co. vs. Sefton, 
supra. 

Moreover, in this case, the custom alleged was with reference 
to other policies, the nature, terms, and obligations of which are 
not shown in the complaint, and it does not appear that the agent 
on such former occasions did not come in response to an appli- 
cation for the blank forms upon which the final statement is re- 
quired to be made. 

It appears from the complaint that the appellant did nothing 
in the way of making the proof of loss as required until five weeks 
after the 30 days given to make the same had passed. By clause 
5 of the contract it was provided that where there was any claim 
for excess loss, the final statement thereof should be made by the 
indemnified in the manner prescribed by the company, and upon 
the blank forms which the company would furnish upon appli- 
cation, and it was expressly provided that no liability would arise 
in the event that such final statement was not received by the ap- 
pellee within 30 days after the expiration of the policy. 

(4) The appellant insists that under the terms of the provision 
above quoted, 4t was incumbent upon the appellee to prescribe the 
manner of making the final statement, and that this was a duty 
enjoined upon appellee under the contract, as the initial step in the 
settlement. We do not so read the clause herein set out. While 
the final statement is to be made in the manner prescribed by the 
company, it is to be made upon the blank forms which the com- 
pany agrees to furnish upon application. Clearly then, as the first 
step, the indemnified must apply to the company for the blank 
forms for no final statement could be made except upon such 
forms, and there was no obligation upon appellee to furnish 
forms, except upon application. Indeed, we fail to understand 
how appellee could have any notice of excess loss in the absence 
of some information from appellant at the expiration of the policy 
to the effect that such a loss had been sustained. 

(5) It is however, urged by appellant that appellee, at the ex- 
piration of the year, had full notice of the losses, having been 
notified, as provided in clause 3, of each loss within 20 days after 
receiving the first information of insolvency. Manifestly, clause 
3 was not intended to supply the final statement contemplated by 
clause 5, but was intended to give the Indemnity Company notice 
of the gross loss, and the name and residence of each insolvent. 
The contract in this case provides that an initial loss of eight- 
tenths of 1 per cent of the entire sales made during the term of the 
policy is to be borne by the indemnified, and this initial loss was 
not to be less than $1,600, the actual amount to be determined upon 
the entire sales of the year. The amount of such sales could not 
be ascertained until the close of the year. The current notices of 
insolvency advised the appellee of the amount of appellant’s claim 
against each insolvent, but to assume that the loss in each case was 
total would be wholly unwarranted. ‘The notice contemplated by 
clause 3 was not intended to furnish data from which appellee 
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could ascertain the extent of its liability. In the absence of the 
final statement the appellee could not know the amount of the ini- 
tial loss, or that the loss for which it was liable was in any sum in 
excess of the initial loss. The agreement of the parties provides 
that should there be any claim for excess loss, a final statement 
thereof, duly sworn to should be made by the indemnified in the 
manner prescribed by the appellee, and upon blank forms to be 
furnished upon application. While it is incumbent upon appellee 
to prescribe the manner of making the final statement, where an 
excess loss is claimed, it is the duty of appellant to advise appellee 
of such claim, and apply for the forms upon which to make the 
final statement. The complaint fails to show that this require- 
ment was waived, and the demurrer was properly sustained. 
Judgment affirmed. 


PENINSULAR INDUSTRIAL INS. CO. vs. STATE.* 
(Supreme Court of Florida, Division A.) 


TAX ON RECEIPTS—EQUAL PROTECTION OF LAWS. 

The provision of section 8 of chapter 5597, Acts 1907, imposing a tax 
of 2 per cent of the gross receipts of premiums from policyholders 
by companies or associations engaged in the business of sick and 
funeral benefit insurance in this state, is not void for uncertainty, 
and does not by unjust discrimination deny the equal protection of 
the laws. 

(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7; Con- 
stitutional Law, Cent. Dig. § 685; Dec. Dig. § 229.) 


* Decision rendered, May 5, 1911. 55 South. Rep. 398. Syllabus by 
the Court 


LONDON GUARANTEE & ACCIDENT CO., L1p., vs. 
OGELSBY.* 


(Supreme Court of Pennsylvania.) 


INDEMNITY INSURANCE—CONSTRUCTION OF CONTRACT. 


In an action to recover premiums on policies of indemnity insurance, the 
evidence showed that defendant was a plumber employing in his 
business plumbers, helpers, and laborers and others. In a schedule 
in the policy under the caption of “Kind of work” were included 
“Plumbers inside buildings” and “Plumbers exterior construction.” 


* Decision rendered, April 10, 1911. 80 Atl. Rep. 57. 





1644 Insurance Law Journal Vol. 40. [Aug., I9II. 


The estimated pay roll for the term of the first class was $10,000 
and of the second class $2,000. Following the schedule was the 
statement that the estimated pay roll covers wages of all persons 
employed at the places mentioned, including executive officers and 
drivers and drivers’ helpers, except assured and office force. Held, 
that the policy included all persons engaged in defendant’s plumbing 
business, whether actual plumbers or not. 


(For other cases, see Insurance, Dec. Dig. § 168.) 


UNITED STATES FIDELITY & GUARANTY CO. vs. 
ADOUE & LOBIT.* 


(Supreme Court of Texas.) 


ACTION—LIMITATIONS. 


A guardian of an insane person having misappropriated funds of the 
ward, action was commenced on his bond a year after his death, 
and final judgment against the surety was affirmed three years 
later and two years after the death of the ward. Held, that action 
by the surety, commenced soon afterwards, based on subrogation to 
the right of the ward’s estate, against the persons, who, with notice 
of their trust character, received such funds from the guardian in 
satisfaction of his personal obligation to them, was not barred. 


(For other cases, see Subrogation, Cent. Dig. § 112; Dec. Dig. § 41.) 


SURETIES. 


The surety on the bond of a guardian, though a company engaged in the 
business of giving bonds for a consideration, having paid a judg- 
ment recovered on the bond for misappropriation by the guardian 
of the ward’s funds, is subrogated to the right of the ward against 
persons who received the funds from the guardian in satisfaction of 
his debt to them under circumstances making them liable therefor 
to the ward. 


(For other cases, see Subrogation, Dec. Dig. § 7.) 
* Decision rendered, May 24, 1911. 137 S. W. Rep. 648. 
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CITY OF PHILADELPHIA, to Use of THOMPSON vs. 
FIDELITY & DEPOSIT CO. oF Maryanp.* 


(Supreme Court of Pennsylvania.) 


SURETY COMPANIES—EXTENSION OF TIME—MUNICIPAL 
CONTRACT. 

A surety company is not relieved from liability on a bond by an extension 
of time, where the bond was given to a city under an ordinance for 
the benefit of all persons who might furnish labor or material under 
a public contract, whether such contracts for labor and material 
were in existence when the bond was executed or not, and whether 
the terms of purchase were for cash or on credit; and an extension 
did not go beyond the time limit for suit on the bond, and the sure- 
ties suffered no material harm. 

(For other cases, see Principal and Surety, Cent. Dig. § 19914; Dec. Dig. 

) 


§ 107 


* Decision rendered, April 10, 1911. 80 Atl. Rep. 62. 


STATE vs. QUEEN CITY FIRE INS. CO.* 


(Supreme Court of Minnesota.) 


FOREIGN INSURANCE COMPANY—APPOINTMENT OF INSUR- 
ANCE COMMISSIONER. 

The provisions of chapter 155, Laws 1907 (Rev. Laws Supp. 1909, §§ 
1705—1, 1705—2), which require foreign insurance companies doing 
business in this state to appoint the insurance commissioner as their 
lawful attorney, upon whom legal process may be served, apply to 
an action brought by the state to collect taxes claimed to be ‘due under 
chapter 420, Laws 1907 (section 1709—1). 


(For other cases, see Insurance, Dec. Dig. § 22.) 


* Decision rendered, June 2, 1911. 131 N. W. Rep. 628. Syllabus by 
the Court. 
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UNITED STATES FIDELITY & GUARANTY CO. vs. 
NEWTON et AL.* 


(Supreme Court of Colorado.) 


FIDELITY INDEMNITY BOND—PLEADING. 


Where the complaint in an action on a fidelity indemnity bond alleged 
that the principal embezzled the “money, goods, securities, chattels, 
effects and property of these plaintiffs,” to a stated amount, defendant 
could not without pleading such fact, assert that the moneys or 
property alleged to have been embezzled were not in the possession 
or under the control of the principal in his capacity as an employee 
of the plaintiffs. 


(For sier cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 
645.) 


FIDELITY INDEMNITY BOND—PLEADING AND PROOF. 


A fidelity indemnity bond expired March 25, 1904, and was renewed for 
a period of one year. A complaint in an action on the bond alleged 
that the principal in the bond embezzled certain moneys of the 
plaintiffs “between the first day of September, 1903, and the third 
day of September, 1904,” and that the loss was discovered “on or 
about the 13th day of January, 1905.” The bond provided that it 
should cover any loss occurring during the period of the bond, or 
which might be discovered within six months thereafter. Held that, 
under the pleadings, plaintiff was entitled to show that the em- 
bezzlement complained of occurred within the period of the renewal 
bond. 


(For other cases, see Insurance, Dec. Dig. § 931.) 


FIDELITY INDEMNITY BOND—PLEADING. 


In view of Mills’ Ann. Code, § 66, providing that, in pleading the perform- 
ance of conditions precedent in a contract, it shall not be necessary to 
state the facts showing such performance, but that it shall be suffi- 
cient to state generally that the party duly performed all the con- 
ditions on his part, an allegation in a complaint on a fidelity in- 
demnity bond that plaintiff had performed and complied with all 
the conditions of the bond was sufficient to show performance of a 
condition in the bond that suit could not be commenced thereon 
until after the expiration of three months from the time of giving 
notice and proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 634.) 


FIDELITY INDEMNITY BOND—TIME TO SUE—PLEADING. 


That a suit on a fidelity indemnity bond is prematurely brought, con- 
trary to a provision in the bond, must be taken advantage of by 
defendant by a special plea. 


(For other cases, see Insurance, Dec. Dig. § 640.) 


MISREPRESENTATIONS—PLEADING., 


A false statement in an application for bond of indemnity, even if 
shown by the evidence, will not avail the defendant, unless it was 
pleaded as a defense. 


~—— cases, see Insurance, Cent. Dig. §§ 1617, 1618; Dec. Dig. § 


Decision rendered, May 1, 1911. 115 Pac. Rep. 897. 
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LIFE. 


SUPREME COURT OF NEW YORK. 


TriaAL TERM, ONONDAGA COUNTY. 


HALL 
US. 


PRUDENTIAL INS. CO. OF AMERICA* 


VALIDITY OF POLICY—RECOVERY OF PREMIUMS. 


Where decedent and her husband voluntarily paid premiums to defendant 
on a policy on the life of E., in which they had no insurable 
interest, there could be no presumption of fraud on the part of de- 
fendant’s agents, or mistake on the part of decedent and her husband, 
sufficient to justify a recovery of the premiums as money received 
to their use; it not appearing that the policy was void at all events. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


PREMIUMS—PAYMENT—CONSIDERATION. 


Where defendant insurance company carried the risk involved in a policy 
for some years, and, in case the insured had died, would have been 
compelled to pay the amount thereof to his estate or to decedent, 
under an option clause in the policy, the payment of premiums by 
decedent, who had no insurable interest in insured’s life, was not with- 
out consideration. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


POLICY—VALIDITY—INSURER’S OBLIGATION. 


Where a policy on insured’s life was issued pursuant to an application 
made by assured and an examination without intent to accept the 
policy, but merely to assist one of the insurer’s agents to increase the 
number of his applications in order to obtain a promotion, but the 
premiums on the policy after it was issued were paid by decedent or 
her husband, though they had no insurable interest in insured’s life, 
the policy was enforceable against insurer either for the benefit of 
insured’s estate, had he died, or payment might have been made under 
a provision authorizing the company to pay to any person appearing 
to be equitably entitled by reason of having incurred expense in any 
way in behalf of insured, etc. 


(For other cases, see Insurance, Dec. Dig. § 198.) 


DELIVERY OF POLICY—ESTOPPEL—RECOVERY OF PRE- 
MIUMS. 

Premiums voluntarily paid on a policy could not be recovered on the 
theory that the policy was never delivered to assured, since, if the 
insurer did not know that the policy had never been delivered and 
acted in good faith, it would be protected, and, if it knew the facts 
and received and continued to receive the premiums, it would be 
estopped from asserting as against the person paying them that the 
policy was unenforceable for lack of insurable interest on the part of 
the payor. 

(For other cases, see Insurance, Dec. Dig. § 198.) 


*Decision rendered, June, 1911. 130 N. Y. Supp. 355. 
L——Vol. XL.—104. 
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INSURABLE INTEREST—PAYMENT OF PREMIUM—LIEN. 


One voluntarily paying premiums on a policy on the life of one in which 
he has no insurable interest may by proper action establish a lien 
against the policy to the extent of the premiums so paid. 


(For other cases, see Insurance, Cent. Dig. § 1482; Dec. Dig. § 590.) 


Action by Richard Hall, as executor, etc., of Sarah A. Hall, 
deceased, against the Prudential Insurance Company of America, 
to recover $262.48 as premiums claimed to have been paid by 
testatrix to defendant on a policy issued by it November 2, 1903, 
on the life of one Horace M. Ellis. Judgment for defendant. 


Joun W. Suea, for Plaintiff. 
Wixson, Coss & Ryan, for Defendant. 


PURCELL, J. 

The proofs given on the trial show that on October 26, 1903, 
one Horace M. Ellis, of the city of Syracuse, N. Y., at the solic- 
itation of one of the defendant’s agents, made an application in 
writing for the policy in question, and on October 31st next 
following he was duly examined by one of the defendant’s medi- 
cal examiners, who certified as to the risk. Both the application 
and the examiner’s report were signed by Ellis. Before Ellis 
signed the said application or was examined, he stated to defend- 
ant’s agent that he did not want any insurance, and the agent re- 
plied that he was desirous of getting a certain number of appli- 
cations before a certain day in order to get a promotion, and, if 
the application should be made, Ellis would never hear of the 
matter again, and no policy would be issued to him. 

Sarah A. Hall, the deceased, was a resident of the said city 
at the time the application of Ellis was made and resided there 
with her husband, Richard Hall, until her death in the month of 
January, 1911. Upon her death there was found among her 
papers a policy of the defendant for $500 upon the life of Ellis 
and two premium books showing that there had been paid upon 
the said policy to the defendant’s agent or agents the said sum 
of $262.48, and the inference is fair that the policy at about its 
date, November 2, 1903, was delivered to the said deceased with 
a premium receipt book, and that payments were regularly made 
by the deceased upon the said policy from week to week until 
the book was filled when another one was delivered to her in 
which payments were entered down to the time of her death. 
After her death, the plaintiff, having been appointed her executor, 
continued payments of premiums for the period of four weeks. 
Shortly after the last payment the plaintiff made demand upon 
the local superintendent of the defendant for the return of the 
moneys that had been paid, which was refused, the defendant 
claiming that the policy was a valid one. 

At the time said policy was issued Ellis, the assured, was not 
related to Mrs. Hall, the deceased, and was in no way indebted 
to her. 
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One of the provisions of the policy reads as follows :— 

“2. Facility of Payment—The company may make any pay- 
ment provided for in this policy to any relative by blood or 
connection by marriage of the insured, or to any other person 
appearing to said company to be equitably entitled to the same 
by reason of having incurred expense in any way on behalf of 
the insured, for his or her burial or for any other purpose, and 
the production by the company of a receipt signed by any or 
either of said persons or of other sufficient proof of such payment 
to any or either of them shall be conclusive evidence that such 
benefits have been paid to the person or persons entitled thereto, 
and that all claims under this policy have been fully satisfied.” 

It is urged by the learned counsel for the plaintiff that, as the 
plaintiff's deceased wife had no insurable interest in the assured, 
the policy never had any legal inception, that the application for 
it was not made in good faith, and that it was issued solely for 
the benefit of the defendant and its solicitors to enable it or them 
to obtain money from the deceased without any consideration 
therefor, and that recovery can be had as for moneys had and 
received. Many authorities are cited to sustain this proposition, 
but an examination of them does not satisfy me that his conten- 
tion is well founded. The complaint contains no allegations of 
fraud or mistake, but, even if so, the plaintiff doubtless would 
have failed in that respect, for the reason that the deceased is 
not here to tell exactly what the transaction was with the person 
or persons who delivered to her the policy and received payments 
of premium thereon. 


(1) In actions for money had and received, the complaint 
must set forth the actual transaction between the parties, so that 
the court can see that the defendant has money which belongs to 
the plaintiff, and the proofs must show that the defendant had 
failed to account for the moneys and refused to return the same 
upon demand therefor. 


(2) Here, so far as the proofs show, Mrs. Hall voluntarily 
paid the moneys in question without any mistake on her part or 
fraudulent representations on the part of the agent or agents 
of the defendant. No other presumption can be indulged in 
because both mistake and fraud like other facts must be proved, 
and cannot be surmised or inferred from transactions or circum- 
stances of doubtful meaning or concerning which there are no 
proofs at all. It may well be that Mrs. Hall was imposed upon, 
but at the same time instead all the facts may have been truthfully 
represented to her, and this in the absence of proof the law will 
presume. 

(3) It is also urged that payments by Mrs. Hall were without 
consideration. To this I cannot agree. The defendant carried 
the risk during the period mentioned, and in case Ellis had died 
it would without doubt have been obliged to pay to his estate, 
or it might have paid to Mrs. Hall under the option clause 
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quoted. It is said, however, that under this option clause payment 
could not be enforced by one situated as Mrs. Hall was, but 
Wokal vs. Belksy and this defendant (53 App. Div. 167, 65 N. 
Y. Supp. 815), seems to be an authority to the contrary. 


(4) The policy unmistakably insured the life of said Ellis 
with the option of making payment as stated, and, upon the 
death of Ellis, the amount of the policy would be payable to his 
estate, and could be enforced by it unless the defendant had 
made payment to Mrs. Hall or some other person under the 
“optional or facility of payment” clause. Judge O’Brien, in 
delivering the opinion of the court in the Wokal Case cited, in 
speaking of the optional clause, said :— 

“The right granted is distinctly an option to be exercised 
under certain conditions, but not to be used to defeat the pur- 
poses of the insurance, it being a general rule that an obligation 
of an insurance company cannot fail for want of a particular 
payee”—citing Walsh vs. Mutual Life Ins. Co., 133 N. Y. 408, 
31 N. E. 228, 28 Am. St. Rep. 651. 

Further writing, he said :— 


“The defendant must by the terms of the policy pay the amount 
of it to such person as has become entitled to it by reason of 
having incurred expense on behalf of the insured or for his 
burial.” 


It is therefore clear that the defendant in case of the death of 
Ellis might pay to Mrs. Hall or to her executor the amount of 
money paid to keep the policy in life, and it would seem would 
be obliged to make payment upon proofs being furnished that 
the premiums were paid by the deceased or her legal repre- 
sentatives. To the same effect are the cases of Thompson vs. 
This Defendant, 119 App. Div. 666, 104 N. Y. Supp. 257, and 
Cohen vs. John Hancock Mutual Insurance Company, 135 App. 
Div. 776, 119 N. Y. Supp. 850. 

(5) I think, further, that the contention that as the policy was 
never delivered to the assured, and is therefore void, cannot be 
sustained. The application was regular in form, and the defendant 
presumably upon the faith of it issued its policy. If it did not 
know that it was not actually delivered to the assured, it acted in 
good faith and should be protected; while, if it knew the facts, 
received and continued to receive premiums from Mrs. Hall, it 
would, I think, be estopped from defending as against her or 
her legal representatives on the ground that she had no insurable 
interest in the assured. Coulson vs. Flynn, 181 N. Y. 62, 66, 73 
N. E. 507. Discussion of this point, however, is unnecessary, 
and, be it as it may, I think the plaintiff cannot have applied or 
enforced here the doctrine of money had and received for which 
he contends. 

(6) Beyond what has been said, I ain of opinion that upon the 
death of Ellis, the assured, should the policy be then in force 
and the defendant refused payment, the plaintiff could by proper 
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action establish a lien against the policy to the extent of the 
premiums paid by him and his deceased wife. Morgan vs. Mutual 
Benefit Life Ins. Co., 132 App. Div. 455, 116 N. Y. Supp. 989; 
Nolan vs. Prudential Ins. Co., 139 App. Div. 166-168, 123 N. Y. 
Supp. 688. 

Further discussion of the question raised on the argument I 
deem unnecessary, since I have arrived at the conclusion that the 
policy in question having been regularly applied for and issued 
it duly attached, and having attached, the law seems to be settled 
that premiums paid cannot be recovered at law. McElwain vs. 
Met. Life Ins. Co., 50 App. Div. 63 N. Y. Supp. 293. 

The plaintiff’s complaint is here therefore dismissed with costs. 
Findings may be prepared accordingly. 


SUPREME COURT OF KANSAS. 


PFIESTER 
VS. 


MISSOURI STATE LIFE INS. CO-* 


AGENTS—REPRESENTATION OF INSURER. 

An agent for a life insurance company, whose authority is limited to 
negotiating for, taking, and transmitting applications for the ap- 
proval or rejection of the company, is the agent of the company, and 
not of a person whom he solicits to take insurance, and for those 
purposes he has all the power the company itself possesses. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 


AUTHORITY OF AGENT—APPLICATION. 


Agreements made between such an agent and a person whom he solicits 
to take insurance as to what the application shall contain are in legal 
effect made with the company, and bind it as to the contents of the 
application. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182; Dec. Dig. § 129.) 


APPLICATION—MISTAKE OF AGENT—EFFECT. 


It is the duty of such an agent to prepare the application of a person 
solicited to insure, so that it will accurately and truthfully state the 
result of the negotiations, and the agent’s failure to do so is in legal 
effect the fault of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182; Dec. Dig. § 129.) 


APPLICATION—NOTICE TO AGENT. 


If such an agent fail to write into the application an agreement which he 
has made with the applicant respecting the terms of the insurance 


* Decision rendered, June 10, 1911. 116 Pac. Rep. 245. Syllabus by 
the Court. 
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desired, his knowledge of the agreement is in legal effect the knowl- 
edge of the company. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


APPLICATION—ACCEPTANCE. 


If, in the case stated in paragraph 4, the company accept and approve 
the application, receive and retain the initial premium, and issue 
the policy, a binding contract of insurance is effected according to 
the agreement. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


APPLICATION—MISTAKE BY AGENT—REFORMATION OF 
PLacy. 

In the case just stated, the company cannot, in an action brought for the 
purpose, successfully oppose the right of the insured, or of the 
beneficiary after the death of the insured, to have the contract re- 
formed accordng to the agreement, notwithstanding a provision in 
the application that statements not in writing shall not bind the 
company, and notwithstanding a provision in the application that the 
contract formed by the application and policy taken together can be 
varied only by the president or secretary of the company in writing. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


APPLICATION—MISTAKE BY AGENT—NEGLIGENCE OF IN- 
SURED. 

An applicant for insurance, without knowledge to the contrary, may 
assume that the agent has prepared the application according to 
agreement, and that the company has written the policy according 
to the application, and he is not negligent in failing to examine such 
instruments for errors and omissions. 


(For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.) 


Appeal from District Court, Harvey County. 

Action by Adam Pfiester against the Missouri State Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


James C. Jonrs, Cuas. B. Smitu, SAMUEL BaRNUM, and 
Jones, Jones, Hocker & Davis (John C. Nicholson, of counsel), 
for Appellant. 

BowMAN & Bowman, for Appellee. 

Burcu, J. 

The defendant issued a policy of insurance on the life of 
Jacob Pfiester, payable to the plaintiff, Adam Pfiester. The ap- 
plication was taken on June 14, 1907, by an agent whose written 
authority was limited to negotiating for applications, transmitting 
applications to the defendant for approval or rejection, and 
collecting the initial premium. The application was signed by 
the insured, and he asked that the policy be dated May Sth. 
It was provided that no statements or answers made to or re- 
ceived by any person, or to the company, should be binding on 
the company, unless such statements or answers were reduced 
to writing and made a part of the application. It also provided 
that the application and policy when issued should constitute 
the entire contract, which could be varied only by the president or 
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secretary of the company, in writing. It further provided as 
follows: “That the insurance hereby applied for shall not take 
effect unless the premium is paid and the policy delivered to and 
accepted by me during my lifetime and good health, and that then 
the first insurance or policy year shall end on the first anniversary 
of the date of this application, or, in any event, on such date as 
may be fixed by the company in the policy.” 

‘The premium for the first policy year was paid when the ap- 
plication was taken. The policy which was issued was dated 
June 26, 1907. It fixed the first policy year as ending on May 
4, 1908, and provided that it would be continued in force on the 
payment of the annual premium on the 4th of May in each year, 
with a grace period of 30 days after the due date. When the ap- 
plication was taken, it was agreed between the defendant’s agent 
and the insured that annual premiums should be paid on June 
14th, the anniversary of the application, with a grace period of 
30 days following the due date. Through the agent’s oversight 
or fault, the agreement was not inserted in the application, or 
otherwise submitted to the defendant. The premium for 1908 
was paid on June 12th. The insured died on June 19th, and the 
policy was found among his effects. The defendant denied lia- 
bility, because the premium for 1908 was not paid within 30 days 
after May 4th. The beneficiary, as plaintiff, brought an action 
to reform the policy according to the agreement, and to recover 
upon the policy as reformed. 

The plaintiff gave the following acount of the negotiation with 
the defendant’s agent. “He went ahead then and told us about 
what a good company it was and all, and led us up to the present 
time, and told us about the standing of the company that he repre- 
sented, and tried to persuade my brother to take out insurance. 
* * * He told about the company, and then wanted to insure 
and then my brother said that he could not take this policy out, 
and he asked me if I would not take it out for my brother, and 
we went ahead and talked, and I says to him, ‘I am not in any 
shape to take this out, unless you make this policy so I can pay 
it after harvest,’ and he said, ‘all right; we can fix it.’ He says 
the company allows 30 days; that was June 14th. He says they 
allow 30 days on their policy. ‘Well,’ I says, ‘if you can fix it 
like that—if I pay you for this policy—it will be due June 14th, 
a year?’ ‘Yes,’ he said, ‘would be due June 14th, a year.’” 
Under these circumstances the insurance was taken. 

The agent explained why the policy was dated back as follows: 
“In the first discussion of insurance, Jacob Pfiester gave his age 
as 30 years, and in the course of our discussion of the insurance 
I, of course, asked him the month of his birth, and, finding out 
the month of his birth, I saw he had passed the six-months divid- 
ing line, so called by insurance agents. I explained to him then 
that we could make a request to the company to date back the 
policy to May 5th, and give him the rate at 30, his last birthday, 
and therefore that would give him a lower rate, and would 
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mature the policy that much earlier at the end of 20 years.” 
The agent further testified that it was customary to date policies 
back 30 or 60 days. 

Judgment was rendered for the plaintiff, and the defendant 
appeals. 

(1-4) The contention of the defendant is that the evidence of 
the plaintiff relating to the date upon which premiums were to 
become due was incompetent, because it tended to contradict 
the written contract. The first purpose which the plaintiff 
sought to accomplish was the reformation of the contract. In- 
surance contracts are the subject of reformation the same as any 
other kind, and in all suits for reformation the true contract 
may be established by parol evidence, whenever it is the result 
of oral negotiation. These principles are elementary. The de- 
fendant argues further, however, that, since its agent’s author- 
ity was limited to the taking and transmittal of applications, 
he could not make a binding contract that premiums should fall 
due on June 14th; that no application requesting that premiums 
fall due on that date was ever submitted to or approved by the 
defendant, and consequently that the judgment of the court in 
effect makes a contract, instead of reforms one. 

There are two principal lines of decisions on the subject indi- 
cated, with a third inclining now toward one and now toward the 
other. According to one view, the applicant and the insurer are 
treated as if the negotiation were of ordinary bargain and sale, 
in a field where both stand on the same footing. The applicant 
frames and signs, upon his own judgment and at his own risk, 
an order or request for an article called a policy. This order 
is taken and transmitted by an intermediary commissioned, 
equipped, and paid by the insurer, but the insurer may by force 
of mere words destroy the relation of agency between itself 
and the intermediary, and cast all the consequences of his mis- 
takes and misfeasances upon the applicant. Upon receipt of the 
order, the insurer fills it by forwarding an elaborate and intricate 
document, which the applicant takes according to the rule of 
caveat emptor. If the terms of the policy do not correspond 
to the application, a new proposition is tendered, which the ap- 
plicant must detect, scrutinze, and reject, or forever hold his 
peace. At every step the applicant is held rigorously to the 
maxim, “Vigilantibus et non dormientibus jura subveniunt.” 
Meanwhile the insurer has the applicant’s money. 

The other principal theory of the formation of the insurance 
contract is based upon facts. Everybody knows what the facts 
are. The insurance company sends out its agents for the pur- 
pose of procuring insurance. ‘They are usually experts in the 
business, and are frequently paid large bonuses for securing 
extra large volumes of insurance. Few persons solicited to take 
policies understand the subject of insurance or the rules of law 
governing the negotiation, and they have no voice in dictating the 
terms of what is called the contract. They are clear upon two 
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.or three points which the agent promises to protect, and for 
everything else they must sign ready-made applications and ac- 
cept ready-made policies carefully concocted to conserve the in- 
terests of the company. The agent in fact prepares the contract 
when he writes the application, because the policy, which the 
applicant does not see until delivered and does not sign, follows 
an acceptance of the application as a matter of course. In writing 
the application, the agent does what the company sent him out to 
do. He negotiates for the company, asks questions for the 
company, writes down answers for the company, and makes the 
return for the company. It is not carelessness or imprudence 
in fact, as people in general understand those terms, for the ap- 
plicant to take it for granted that the agent will accurately and 
truthfully set down the result of the negotiations. If he fail to 
do so, good sense and common justice regard the company as 
responsible, and not the insurer. The subject, therefore, is sui 
generis, and the rules of a legal system devised to govern the for- 
mation of ordinary contracts between man and man cannot be 
mechanically applied to it. It is not necessary to review the deci- 
sions in which the foregoing conflicting views are maintained. 
This court favors the one which is least artificial and best con- 
forms to the facts. 

In the case of Continental Ins. Co. vs. Pearce, 39 Kan. 396, 
18 Pac. 291, 7 Am. St. Rep. 557, the opinion reads: “In taking 
this application for insurance, was J. A. Beals, the agent of 
plaintiff or of defendant? It is claimed that by reason of the 
stipulation on its face, which provided that all statements, 
answers, and descriptions were the acts of the plaintiff, that 
whatever part Beals may have taken in making and filling it out 
was as his agent. It must be conceded that plaintiff did not 
seek Beals for this work; did not even ask him to do it, and 
paid him nothing therefor; did not even suspect that at that 
time he was his agent, but did believe that he was an insurance 
agent, looking after the interests of the company whose ad- 
vantages he was advocating to plaintiff. He was canvassing 
for business for the defendant; had made several trips to plain- 
tiff’s house, before he saw him, to insure it, and, against plain- 
tiff’s preference, finally induced him to insure in this company. 
He was supplied with its blanks, and was employed and paid by 
it. This application was practically the work of Beals, though 
the stipulation on the face thereof provides that the answers 
and statements were made by plaintiff, or his authority, thus at- 
tempting to make the agent of the company the agent of the 
assured. The ordinary instruction of companies to their agents, 
and their dealings with them, are too well known for us to shut 
our eyes to the manner in which their work is carried on. This 
is but a form of words to attempt to create on paper an agency, 
which in fact never existed. It is an attempt of the company, 
not to restrict the powers of its own agent, but an effort to do 
away with that relation altogether by mere words, and to make 














1656 Insurance Law Journal Vol. 40. [Sept., 1911. 


him in the same manner the agent of the assured, when in fact 
such relation never existed. Insurance Co. vs. Myers, 55 Miss. 
479 (30 Am. Rep. 521). We do not believe the entire nature 
and order of this well-established relation can be so completely 
subverted by this ingenious device of words. ‘The real fact, 
as it existed, cannot be hidden in this manner; much less can it 
be destroyed, and something that did not in reality exist be placed 
in its stead. The substance is superior to the mere drapery of 
words with which one party wishes to bring into existence and 
clothe an unreal authority.” 39 Kan. at page 4o1, 18 Pac. at 
page 294 (7 Am. St. Rep. 557). 

In the case of Sullivan vs. Phoenix Ins. Co., 34 Kan. 170, 8 
Pac. 112, it was held that an insurance company cannot shirk 
responsibility for any mistake or fraud committed by its agent 
during the preliminary negotiations on its behalf by stipulating 
that he i is the agent of the assured. Such a stipulation involves 
a legal contradiction and is invalid. 

In the case of Insurance Co. vs. Gray, 44 Kan. 731, 25 Pac. 
197, the first paragraph of the syllabus reads as follows: “An 
agent authorized to take applications for insurance should be 
regarded to be acting within the scope of his authority where he 
fills up the blank application of insurance ; and, if, by his fault or 
negligence, it contains a misstatement not authorized by the in- 
structions of the party who signed it, the wrong should be im- 
puted to the company, and not to the assured.” 

In the case of Insurance Co. vs. Davis, 59 Kan. 521, 526, 53 
Pac. 856, 858, the opinion reads: “There was proof to the 
effect that the agent of the company who filled out the application 
for the policy was informed by Davis that he already held an 
accident policy in the Travelers’ Insurance Company, but for 
some reason that fact was omitted from the application. It is 
well settled that, where the agent of an insurance company who 
fills out an application for insurance is duly informed as to facts 
and fails to state them in the application, the actual knowledge of 
the agent will be held to be the knowledge of the company.” 

In the case of Insurance Co. vs. Bank, 60 Kan. 630, 637, 57 
Pac. 524, 526, the opinion reads: “In the case at bar the agent 
was bound to write the answers to the questions in the ap- 
plication as dictated by the insured, and the latter was not called 
upon to assume that a fraud was being practiced upon him, nor 
can he be charged with negligence in believi ing that the agent was 
acting in good faith. Although Rammelsberg might have re- 
ceived from the insurance company the policy with the written 
application attached thereto, yet he had a right to assume that the 
answers made by him were correctly written, and cannot be 
chargeable with negligence for his failure to be suspicious, or 
for too much confidence in the good faith of the agent in carry- 
ing out his directions.” 

In the case of Insurance Co. vs. Darrin, 80 Kan. 578, 103 Pac. 
87, it was held that the insured has the right to assume that the 
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policy he receives is prepared in accordance with his application ; 
that it is the duty of the insurer so to prepare it; and that the 
fact that the insured does not read the policy until after a loss 
has occurred will not defeat recovery. 

The attitude of this court toward the subject under con- 
sideration is further disclosed in numerous other decisions of like 
character. 

(5) In this case the agent had authority to negotiate, write, 
and transmit the application. For those purposes he had all the 
power the company itself possessed, and agreements made with 
him as to what the terms of the application should be were made 
with the company. It was the agent’s duty to frame the applica- 
tion according to the agreement with the plaintiff, and his neglect 
to do so was the neglect of the company. His knowledge of the 
agreement was the knowledge of his principal, and consequently 
for all purposes of the law the defendant knew the true terms 
of the application. With such knowledge it accepted and ap- 
proved the application, received and retained the first year’s 
premium, and issued the policy. This made a binding contract 
of insurance, incorrectly evidenced, however, through the de- 
fendant’s fault. ‘True, on the face of the policy, and under the 
provision of the application quoted above relating to the force 
of statements not in writing, the defendant did not appear to be 
liable. But the defendant cannot take advantage of its own 
wrong and successfully oppose the right of the plaintiff to have 
the agreement relating to the date when the annual premium 
should fall due written into the application, and to have the 
policy reformed accordingly. On the policy reformed to state 
truthfully the contract actually made, the defendant is liable. 

(6, 7) If the insured, or the plaintiff, had discovered the omis- 
sion from the application and the error in the policy, it would 
have been his duty to call them to the attention of the company, 
and have the necessary corrections made. Delay would have in- 
dicated acquiescence, and if sufficiently prolonged might have 
affected the right to the equitable remedy of reformation. But 
there is no evidence that the mistakes were discovered until the 
policy had matured by the death of the insured. Meanwhile the 
plaintiff and the insured were not negligent in failing to examine 
the application or the policy, and were justified in supposing that 
they had been written as contemplated. 

There was evidence to the effect that the agent made no agree- 
ment fixing June 14th as the date when premiums should fall 
due, but the district court has resolved the question of fact in 
favor of the plaintiff upon the evidence quoted above, which this 
court regards as sufficient. 

The judgment of the district court is affirmed. All the Justices 
concurring. 
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SUPREME COURT OF NEW YORK. 


TRIAL TERM, ONEIDA CouUNTY. 


MONTANO 
vs. 


MISSANELLESE SOCIETY OF MUT. AID.* 


FORFEITURE—CONDITIONS—WAIVER. 

Conditions in a contract of insurance for the benefit of insurer may be 
waived by it, and, as forfeitures are not favored, the courts will be 
prompt to seize hold of circumstances indicating an election to waive 
a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 388.) 


Action by Pietro Montano against the Missanellese Society of 
Mutual Aid. Motion by defendant for new trial on the minutes 
after verdict for plaintiff denied. 


SHOLES & Norton, for Plaintiff. 

Curster W. Davis, for Defendant. 

PURCELL, J. 

The defendant is a mutual benefit corporation organized under 
the laws of this state, having for its object, among other things, 
the payment to its members in good standing sums of money 
called “sick benefits” during periods of illness caused either by 
injury or disease. ‘The plaintiff while a member of the asso- 
ciation was taken ill in September, 1907, which affected his 
eyesight, and he claims that he has never recovered, and that he 
is now substantially blind. He continued as a member of the 
association until about March 7, 1909, when the society, at a meet- 
ing held on that date, undertook to expel him on account of his 
misconduct, but for the purposes of the trial it was held, and I 
think correctly, that the proceedings taken for that purpose were 
unlawful. People ex rel. Meads vs. McDonough, 8 App. Div. 
501, 35 N. Y. Supp. 214, 40 N. Y. Supp. 1147. After the at- 
tempted expulsion, the plaintiff offered to continue to pay his 
dues, which was refused. 

About February 1, 1909, as required by the by-laws of the 
association, he procured and filed with it a doctor’s certificate to 
the effect that he had become disabled, and not receiving payment, 
as provided by the association’s by-laws, he brought an action 
in this court to recover down to about said February Ist, which 
the defendant did not defend, but compromised or settled with 
him. This action is brought to recover for the sick benefits 
mentioned from about said February Ist to the time of its com- 


* Decision rendered, May, 1911. 130 N. Y. Supp. 455. 
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mencement, and which, if the plaintiff is entitled to recover, 
amounts to the verdict awarded him. Before bringing this 
action, no demand was made upon the defendant for payment, 
and no further doctor’s certificate than the one furnished on 
February 1, 1909, was filed with the defendant. 

Article 14 of the defendant’s by-laws provides as follows :— 

“The society pays no subsidy when the certificate of the ac- 
knowledged doctor is not produced.” 

Article 9 provides :— 

“The society will pay the subsidy for one year if the member is 
unable to work; after a year he has a right to one-half of the sub- 
sidy if he pays the monthly tax, this always having a medical 
certificate.” 

Was the plaintiff bound to furnish a further certificate of 
a physician before he brought this action, or, if so, was failure 
to so furnish it waived by the defendant? It is urged by counsel 
for the plaintiff that the certificate of February 1, 1909, met the 
requirements of the defendant’s by-laws as to when or how 
often a certificate should be filed, that it was not intended that 
more than one should be furnished, and that the defendant was 
to rely on the report of its sanitary committee which “has the 
duty of calling on all the members of the Society who are sick. 
* * * They will continue to call on them at least once a week 
and even more if the illness of the member requires it.” It is 
further said that, if it was not clear to the court that certificates 
were to be furnished at stated periods, the question of whether 
the plaintiff was delinquent in furnishing them was properly 
submitted to the jury—citing Kenyon vs. Knights Templar, 122 
N. Y. 247-254, 25 N. E. 299; White vs. Hoyt, 73 N. Y. 505; 
Camp vs. Treanor, 143 N. Y. 649, 37 N. E. 640; Trustees vs. 
Vail, 151 N. Y. 463, 45 N. E. 1030. 

While the question involved is not free from doubt, I am 
inclined to take the views of the plaintiff’s counsel, as suggested. 

(1) The language of the by-laws, “this, always having a med- 
ical certificate,’ and “the society pays no subsidy when the cer- 
tificate of the acknowledged doctor is not produced,” is, I 
believe, as applied to the case in hand, open to different interpreta- 
tions and comes within the rule that while the construction of 
a written instrument is a question of law for the court, yet where 
its interpretation depends upon the senses in which the lan- 
guage is used, or depends upon facts aliunde in connection with 
the written language to ascertain the intention of the parties, 
the question becomes a mixed one of law and fact. 

(2) Beyond this, it is a general principle of law that conditions 
inserted in a contract of insurance for the benefit of the com- 
pany making it may be waived; that forfeitures are abhorrent, 
and courts prompt to seize hold of circumstances that indicate 
an election to waive a forfeiture, or an agreement to do so, 
upon which a party may have relied. 

(3) In this case, article 2 of the defendant’s by-laws, in effect, 
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prescribes that, when the sanitary committee believed that pay- 
ment of any subsidy to a sick member should cease, they shall 
report such belief to the society. It is claimed, therefore, that 
this committee had a duty to perform, and, if performed and 
the plaintiff was ill, the defendant had knowledge of it. The 
proofs show that this committee never visited the plaintiff at 
all, and that, while he did attend meetings from time to time 
down to the time of his attempted expulsion, knowledge of his 
condition must have come to the sanitary committee and officers 
of the society. The question of waiver was, I believe, upon 
sufficient evidence submitted to the jury, which found as stated. 

(4) The plaintiff, after his attempted expulsion in March, 
1909, might well have said that the filing of an additional cer- 
tificate would be a useless ceremony, or, if filed, that it would 
have been wholly disregarded. It seems to me that this is 
analogous to the rule recognized by the courts in fire insurance 
cases, which holds that in case of disclaimer of liability proofs 
of loss are waived. 

(5) Counsel for the defendant urges that it would be unreason- 
able to construe the defendant’s by-laws to mean that the plain- 
tiff could recover benefits under a physician’s certificate showing 
disability only up to January 31, 1909, for the period covered by 
the complaint in this action; that, if he could do so, then he could 
continue to recover during the rest of his life. The argument is 
not without force, but, if the plaintiff continues to be ill during 
the remainder of his life, I can see nothing in the by-laws to pre- 
vent his recovering providing he continues to be a member of the 
defendant in good standing. Moreover, if not permitted to 
recover here, he would not be without remedy providing his ill- 
ness has been continuous and of such a nature as to disable him 
from performing work, because he could procure a physician’s 
certificate as to his illness during the period in question, make 
demand upon the defendant for payment, and, if refused, bring 
his action. 

The motion for a nonsuit is denied, and the defendant may 
have exception. 

A motion by the defendant for a new trial upon the minutes 
is entertained and denied. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
SixtH CrrRculr. 


KOPETOVSKE ert AL. 
US. 
MUTUAL LIFE INS. CO. or New York. (No. 2,079.)* 


LIFE INSURANCE—ASSIGNMENT—INSURABLE INTEREST— 
QUESTIONS FOR JURY. 


Decedent having obtained two life insurance policies payable to his 
executors, administrators and assigns, assigned both to his nephew 
B., and thereafter decedent and B. again assigned the policies to 
plantiff bank as security for a loan. Decedent was unmarried and 
had no relatives in the United States. He was associated in business 
and lived in the same house with B., constituting a part of his 
family, but the nature of their business relation, whether partners or 
otherwise was not shown. Decedent employed a lawyer to look after 
his affairs down to the time of his death which occurred when he 
was 51 years old. Held, that such assignment did not constitute a 
wager as a matter of law, on the theory that B. had no insurable 
interest in decedent’s life, since whether B. had reasonable ground 
to expect pecuniary advantage from decedent’s continued existence 
was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668.) 


(What constitutes an insurable interest in human life, see note to Man- 
hattan Life Ins. Co. vs. Hennessy, 39 C. C. A. 632.) 


LIFE INSURANCE—ASSIGNMENT—INSURABLE INTEREST. 


A moral, as distinguished from a legal, obligation resting on insured 
to render a pecuniary benefit or advantage to an assignee of certain 
life policies, was sufficient to confer on such assignee an insurable 
interest. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


In Error to the Circuit Court of the United States for the 
Eastern District of Tennessee. 

Action by Ike Kopetovske, administrator of Solomon Rosen- 
thal, and others against the Mutual Life Insurance Company of 
New York. Judgment for defendant, and plaintiffs bring error. 
Reversed and remanded. 

The plaintiffs seek a reversal on the ground that the trial 
court erred in directing a verdict for the defendant. On October 
4, 1898, the defendant issued to Rosenthal two policies for $2,000 
and $3,000, respectively, each payable to his executors, ad- 
ministrators, and assigns. Both were thereafter assigned to his 
nephew, Aaron Berger. Subsequently Rosenthal and Berger 
assigned them to the Citizens’ Bank & Trust Company of Chat- 
tanooga, Tenn., as collateral security for the payment of a loan 
of some $1,800 and interest. On Rosenthal’s death, about July 





* Decision rendered, May 2, 1911. 187 Fed. Rep. 499. 
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1, 1905, defendant furnished to Berger blanks for proofs of 
death. Its agent’s acknowledgment of their receipt in a completed 
form “with blank receipts signed by Aaron Berger, the assignee,” 
followed later, with the statement that they had been sent to the 
New York office, and that a check in payment of the policies 
would be delivered as soon as received. Payment having been 
refused, Berger, the bank and the insured’s administrator, who 
is Berger’s son-in-law, filed a bill in equity in the state court, 
alleging that Rosenthal had, with the defendant’s assent, duly 
assigned the policies and all his interest in and rights thereunder 
to Berger, and prayed a recovery on the policies for the use and 
benefit of the bank to the extent of the indebtedness to it, and 
for the use of Berger as to the residue. The parties having 
agreed, after the removal of the case, that the bill filed in the state 
court should be treated as a declaration at law, the defendant 
pleaded that it did not contract, promise, agree, or undertake, 
and does not owe the plaintiffs, as they in their declaration 
alleged, and interposed the further defense that Berger’s relation- 
ship to Rosenthal was no closer than that of nephew; that 
neither he nor the bank, at the time the policies were assigned, 
had an insurable interest in his life; that Berger for his own 
benefit incited Rosenthal, whose part in the transaction was al- 
leged to be merely colorable and to conceal Berger as the real 
actor, to apply for and procure the policies, that they are gam- 
bling or wager policies which were taken out by Berger and 
whose premiums were paid by him, and that their subsequent 
assignment was in furtherance of an unlawful agreement and 
purpose, contrary to public policy, and with a fraudulent 
intent to evade the law governing gambling or wager in- 
surance. Each of the policies makes the application a part of 
the contract, and recites that the company will decline to notice 
any assignment of it until the original assignment, or a duplicate 
or certified copy thereof, shall be filed in the defendant’s home 
office, and that the company will not assume any responsibility 
for the validity of an assignment. The application states that 
Rosenthal was born in Russia, was at its date single, aged 44, 
and a retail salesman, and then had a living sister aged 80, and 
three brothers aged 50, 57, and 60, respectively. ‘The date of 
his arrival in this country is not shown, but he was preceded by 
Berger and employed counsel in 1896 or 1897, who represented 
him until his death. During the whole of that time he was con- 
tinuously associated in business with and lived in the same house 
with Berger, who was a married man, and constituted a part 
of the latter’s family. Excepting Berger, he has no relative 
in the part of the country in which they resided. Berger operated 
first a grocery and later a feed store under the name of the 
Chattanooga Produce Company. A witness testified that Rosen- 
thal clerked in those stores. He later said he did not know 
whether he was a partner or not, or who owned the business, 
but the two ran the business and acted together. Rosenthal left 
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no estate and after his death the store was recognized as the 
property of Berger. He had insured his life in different com- 
panies to the amount of $20,000, of which amount $15,000 were 
in Berger’s favor. As he could not write the English language, 
his name was affixed to the application for the policies involved 
in this case by another, and to that for a $10,000 policy by Berger. 
In each instance the signature was witnessed. When the plain- 
tiffs rested in chief, the defendant moved for a directed verdict 
“primarily upon the ground that an insurable interest is not 
shown in favor of the alleged assignee, and also that this suit 
is brought exclusively for the benefit of the two alleged as- 
signees, the bank and Berger, and no assignment is proven.” 
The motion was sustained, and the plaintiffs now seek a reversal. 


Before Severens and Knappen, Circuit Judges, and Sater, 
District Judge. 


J. B. Sizer and Ropert Prircuarp, for Plaintiffs in Error. 

W. B. MILLER (James McKeen, of counsel), for Defendant in 
Error. 

SaTER, D. J. (after stating the facts as above). 

The question for decision is: Did the court err in sustaining 
the motion for a directed verdict? 

(1) The only question raised by the motion and decided by the 
court was, whether, under the pleadings and proof, either Ber- 
ger or the bank is entitled to a recovery. .The letter of defend- 
ant’s agent acknowledging the receipt of the proofs of death rec- 
ognized Berger as the assignee of the policies. The case was 
tried on the theory that he was such. There is no evidence that 
he was a creditor of Rosenthal, or that the assignment was made 
to protect him as such. The court found that Berger, as a nephew 
of Rosenthal, was not within the degree of relationship that 
creates an insurable interest, and that, in view of Crotty vs. Mut. 
Life Ins. Co., 144 U. S. 621, 12 Sup. Ct. 749, 36 L. Ed. 566, the 
burden was upon him to show at least by prima facie testimony 
both an insurable interest and its extent. The motion was sus- 
tained because the court was of the opinion that as to both of 
those points there was no evidence to go to the jury. 

The policies were assignable choses in action, provided their 
assignment was not forbidden by settled rules of public policy. 
Russell vs. Grigsby, 168 Fed. 577, 94 C. C. A. 61; N. Y. Mut. 
Life Ins. Co. vs. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. 
Ed. 997. At the threshold, then, we are met with the query: 
May there be a valid assignment of a policy to one who is not a 
creditor, and who is no more nearly related to the insured than 
was Berger to his uncle, and if so, under what circumstances? 
In the solution of the question this court may exercise an in- 
dependent judgment, for in Russell vs. Grigsby, involving a policy 
whose terms relating to its assignment were kindred to those of 
the policies issued to Rosenthal, this court held that the question 

L Vol. XL.—105. 
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of whether the contract of assignment, from considerations of 
public policy, was valid or not, was not dependent upon local 
statute or usage, but upon general law, in the determination of 
which a Federal Court is under obligation to exercise an independ- 
ent judgment. We naturally, therefore, seek for our guide the 
deliverances of the Supreme Court as to what constitutes an in- 
surable interest. ‘hat court, whose utterances on that subject 
have not always been understood, has consistently spoken to the 
subject in Conn. Mut. Life Ins. Co. vs. Schaefer, 94 U.S. 457, 24 
L. Ed. 251, Attna Life Ins. Co. vs. France, 94 U. S. 561, 24 L. Ed. 
287, Warnock vs. Davis, 104 U. S. 775, 26 L. Ed. 924, and N. Y. 
Mut. Life Ins. Co. vs. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 
29 L. Ed. 997, but as diligent counsel have discovered no case 
parallel to the one at bar, and draw different conclusions from 
the above cases, such review of them will be made as may be 
deemed necessary to deduce the rule which they announce. 

The case of Conn. Mut. Life Ins. Co. vs. Schaefer, 94 U. S. 
457, 24 L. Ed. 251, arose on a policy issued on the joint lives of 
the husband and wife and made payable to the survivor on the 
death of either. Following the subsequent divorcement of the 
parties, the wife paid the premiums. Both remarried. On the 
death of her former husband, the survivor sued for and recovered 
the proceeds of the policy. Mere wager policies—policies in which 
the insured has no interest whatever in the matter insured, but 
only an interest in its loss or destruction—were condemned as 
void. But on the point of the alleged cessation of the wife’s in- 
surable interest by reason of the divorce of the parties, Mr. 
Justice Bradley, speaking for the court as to what constitutes such 
an interest in the life of another, said :— 

“But precisely what is necessary, in order to take a policy out 
of the category of mere wager, has been the subject of much dis- 
cussion. In marine and fire insurance the difficulty is not so great, 
because there insurance is considered as strictly an indemnity. 
But in life insurance the loss can seldom be measured by pecu- 
niary values. Still, an interest of some sort in the insured life 
must exist. A man cannot take out insurance on the life of a 
total stranger, nor on that of one who is not so connected with 
him as to make the continuance of the life a matter of some real 
interest to him. It is well settled that a man has an insurable in- 
terest in his own life, and in that of his wife and children; a 
woman in the life of her husband; and a creditor in the life of his 
debtor. Indeed, it may be said generally that any reasonable ex- 
pectation of pecuniary benefit or advantage from the continued 
life of another creates an insurable interest in such life, and there 
is no doubt that a man may effect an insurance on his own life for 
the benefit of a relative or friend; or two or more persons, on their 
joint lives, for the benefit of the survivor or survivors. The old 
tontines were based substantially on this principle, and their 
validity has never been called in question. The essential thing is 
that the policy shall be obtained in good faith, and not for the 





Life.} Kopetovske et al. vs. Mutual Life Ins. Co. 1665 


purpose of speculating upon the hazard of a life in which the in- 
sured has no interest.” 

The policy involved in A&tna Life Ins. Co. vs. France, 94 U. 
S. 561, 24 L. Ed. 287, was taken out by the insured for the benefit 
of his sister. The direction in the policy itself of payment to her 
was equivalent to an assignment. He was a married man, and 
in no wise dependent on the beneficiary. His means were small, 
and he earned his own livelihood. He was engaged to be married 
and was married the day following the issuance of the policy. 
He had borrowed at various times of his sister about $2,400, but 
shortly previous to the date of the policy he had made her the 
beneficiary in another policy of $10,000. She had given her 
promissory notes for the payment of the last three premiums. 
The contention was made that she was required to show an in- 
surable interest in the life of her brother beyond that of mere 
relationship to entitle her to recover. But it was held that any 
person has a right to procure insurance on his life and to assign 
it to another, provided it be not done by way of cover for a wager 
policy, that the relationship constituted a good and valid consid- 
eration for any gift or grant and divested the assignment of the 
policy or the direction of its payment to her of all semblance of a 
wagering transaction, and that he had the right to take the policy 
out for her benefit, and she had a right to advance him the neces- 
sary funds to do so. The court significantly added :— 

“As between strangers, or persons not thus nearly connected, 
such a transaction would be evidence to go to the jury, from 
which, according to the circumstances of the case, they might or 
might not infer that it was mere gambling. But as between 
brother and sister, or other near relations, desirous of thus pro- 
viding for each other, and, as said by Chief Justice Shaw, pre- 
sumed to be actuated by ‘considerations of strong morals, and the 
force of natural affection between near kindred operating often 
more efficaciously than those of positive law’ (Loomis vs. Eagle 
Life Ins. Co., 6 Gray [Mass.] 399), the case is divested of that 
gambling aspect which is presented where there is nothing but a 
speculative interest in the death of another, without any interest 
in his life to counterbalance it.” 

In the principal case of Warnock vs. Davis, 104 U. S. 775, 26 
L. Ed. 924, the evidence showed that on the same day that the 
assured applied for his insurance, he agreed to assign it to the 
Scioto Trust Association, of which Davis was the treasurer, in 
consideration of its keeping up the insurance at its exclusive ex- 
pense and its payment of one-tenth of the proceeds of the policy 
as the insured might direct. On the day following, the assign- 
ment of the policy was made. The insured obligated himself 
to pay to the association the sum of $6 at the time of the execu- 
tion and delivery of the agreement, and thereafter the paltry sum 
of $2.50 annual dues, and to keep it informed of his whereabouts. 
The insured having died, the association collected the amount of 
the policy and paid one-tenth, less certain small deductions, to his 
widow. ‘Thereafter the administrator of the insured sued the 
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association to recover the residue of the proceeds. The policy 
was valid as between the insured and the company, because its 
assignment followed its issuance. It was assignable by the insured 
to the association as security for any sums loaned him, or ad- 
vanced to keep it alive, but for no other purpose, because the 
association had no insurable interest in his life, and could not 
have originally taken the policy out on his life. To the extent to 
which it stipulated for the proceeds of the policy beyond the sums 
advanced by it to him, the association occupied the position of one 
holding a wager policy, a speculative contract upon the life of the 
insured with a direct interest in its early termination. In dis- 
cussing what constitutes an insurable interest, Mr. Justice Field 
said :— 

“It is not easy to define with precision what will in all cases 
constitute an insurable interest, so as to take the contract out of 
the class of wager policies. It may be stated generally, however, 
to be such an interest, arising from the relations of the party ob- 
taining the insurance, either as creditor of or surety for the as- 
sured, or from the ties of blood or marriage to him, as will justify 
a reasonable expectation of advantage or benefit from the contin- 
uance of his life. It is not necessary that the expectation of ad- 

vantage or benefit should be always ‘capable of pecuniary estima- 
tion; for a parent has an insurable interest in the life of his child, 
and a child in the life of his parent, a husband in the life of his 
wife, and a wife in the life of her husband. The natural affection 
in cases of this kind is considered as more powerful—as operating 
more efficaciously—to protect the life of the insured than any 
other consideration. But in all cases there must be a reasonable 
ground, founded upon the relations of the parties to each other, 
either pecuniary or of blood or affinity, to expect some benefit or 
advantage from the continuance of the life of the assured. Other- 
wise the contract is a mere wager by which the party taking the 
policy is directly interested in the early death of the assured. 
Such policies have a tendency to create a desire for the event. 
They are, therefore, independently of any statute on the subject, 
condemned, as being against public policy.” 

The endowment policy involved in New York Mut. Life Ins. 
Co. vs. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997, 
issued at the defendant’s instance to the assured or his assigns. 
At the time the application for it was made, it was assigned to the 
defendant. Thereafter the defendant murdered the insured to 
obtain the proceeds of the policy. The right to recover was de- 
nied, but on the question of insurability it was held that :— 

“A policy of life insurance without restrictive words, is assign- 
able by the assured for a valuable consideration equally with any 
other chose in action, where the assignment is not made to cover 
a mere speculative risk, and thus evade the law against wager 
policies ; and payment thereof may be enforced for the benefit of 
the assignee, and, under the system of procedure in many states, 
in his name.” 

Other authorities in harmony with the foregoing are: Insur- 
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ance Co. vs. Bailey, 13 Wall. 616, 20 L. Ed. 501; Conn. Mut. 
Life Ins. Co. vs. Luchs, 108 U. S. 498, 2 Sup. Ct. 949, 27 L. Ed 
800 ; Loomis vs. Eagle Life Ins. Co.,6 Gray ( Mass.) 396; May on 
Insurance (4th Ed.) § 102 A; Bliss on Life Ins. §§ 20-31. 


The Supreme Court has not held, and therefore this court may 
not say, that a nephew may not have an insurable interest in the 
life of an uncle. It has only to a limited extent specifically 
enumerated those who may have an insurable interest in the lives 
of others. It has, however, repeatedly announced and persistently 
adhered to the rule that a man cannot take insurance, or the 
assignment of insurance, on the life of a total stranger, nor on 
that of one who is not so connected with him as to make the con- 
tinuance of such life a matter of some real interest to him; that 
he may insure his life for the benefit of a relative or friend, but 
in all cases there must be a reasonable ground, founded upon the 
relations of the parties to each other, either pecuniary or of 
blood or affinity, to expect some benefit or advantage from the life 
of the insured; that, generally speaking, any reasonable expecta- 
tion of pecuniary benefit or advantage from the continued life of 
another creates an insurable interest in such life—an expectation 
that may arise from the relations of the party obtaining the insur- 
ance, either as creditor of or surety for the insured, or from ties 
of blood or marriage to him, but not necessarily an expectation 
capable of pecuniary estimation, for such expectation may rest 
on natural affections, which, where the domestic ties exist, are 
more powerful and often operate more efficaciously to protect the 
life of the insured than any other consideration; and that the 
essential thing is that the policy shall be obtained in good faith, 
and not for the purpose of speculating upon the hazard of a life 
in which the insured has no interest. 


It was with reference to these principles that this court decided 
Kentucky Life & Acc. Ins. Co. vs. Hamilton, 63 Fed. 93, 11 C. 
C. A. 42. One married woman had made another the payee of her 
policy of insurance. It was contended that it was essemtial to a 
recovery that the payee should aver and prove an insurable in- 
terest in the life of the insured, and that in default of such 
averment the contract should be adjudged void as a mere wager 
policy. The answer tendered no other issue than that the payee 
was not the wife, child, parent, brother or sister of the deceased, 
and sought to defeat a recovery upon the assumption that unless 
one of those relations existed there could be no recovery. The 
pleadings did not show any particular interest which the payee 
had in the life of the insured, but the trial court found the policy 
was not obtained by her or the payee for speculative purposes and 
that both acted in good faith and without fraud. On the state of 
the pleadings it was held that the judgment was not void, and 
that one not a creditor or sustaining to the insured any of the 
above-mentioned relations, may have an insurable interest in his 
life. As the Supreme Court had previously done, this court 
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quoted with approval the language of Chief Justice Shaw in 
Loomis vs. Ins. Co., 6 Gray (Mass.) 399, as follows :— 

“In discussing the question in this commonwealth (Massa- 
chusetts), we are to consider it solely as a question at common 
law, unaffected by the St. of 14 Geo. 111, c. 48, passed about the 
time of the commencement of the Revolution and never adopted in 
this state. All, therefore, which it seems necessary to show, in 
order to take the case out of the objection of being a wager policy, 
is that the insured has some interest in the life of the cestui que 
vie; that his temporal affairs, his just hopes and well-grounded 
expectations of support, of patronage, and advantage in life, will 
be impaired; so that the real purpose is not a wager, but to secure 
such advantages, supposed to depend on the life of another. 
Such, we suppose, would be sufficient to prevent it from being 
regarded as a mere wager. Whatever may be the nature of such 
interest, and whatever the amount insured, it can work no injury 
to the insurers, because the premium is proportioned to the 
amount; and whether the insurance be to a large or a small 
amount, the premium is computed to be a precise equivalent for 
the risk taken.” 

A recognition of the rule thus sanctioned is found in the later 
case of Russell vs. Grigsby. In that case a policy applied for and 
carried in good faith by the assured was transferred as a matter 
of financial necessity to a person having no insurable interest in 
the life of the insured. The policy was valid, but the rights of the 
assignee were, as in Warnock vs. Davis, restricted to the amount 
actually paid by him for the policy and subsequent accruing pre- 
miums. The question as to what constitutes an insurable interest 
was necessarily involved in the decision of the case. Judge (now 
Mr. Justice) Lurton, after concluding from a review of the 
decisions of the Supreme Court that an insurable interest is ab- 
solutely essential to the support of a policy of insurance upon the 
life of another person, speaking for this court, said :— 

“Without such an interest the beneficiary has no interest in the 
continuance of the life of the assured, but rather an interest in its 
early termination. The field of doubt is as to what is an insur- 
able interest. That one has such an interest in his own life is 
clear. That he has also such an interest in the life of a close 
relative by blood or marriage, such as parent and child, husband 
and wife, there is no dispute. When we pass beyond those re- 
lations where there is both a legal and a moral responsibility for 
support and maintenance, we approach the debatable line. It 
may be safely said that when a recognized legal dependency does 
not exist, nor the relation of creditor and debtor, an insurable 
interest must involve some reasonable expectation of pecuniary 
benefit or advantage from the continuance of the life of the as- 
sured.” 

(2) Having regard then to the state of the law, as Berger was 
not a creditor of Rosenthal and as the mere relationship of the 
parties did not impose a legal and a moral responsibility for sup- 
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port, this case rests on debatable ground, and the existence or non- 
existence of an insurable interest is a question of fact to be deter- 
mined from the evidence. It is clear that in the absence of such 
an interest in Berger, neither he nor the bank can recover. If he 
had a reasonable ground of expectation of support to be furnished, 
of pecuniary benefit or advantage, the assignment was valid. 25 
Cyc. 705. A legal obligation was not necessary. A moral obligation 
was sufficient. Carpenter vs. Life Ins. Co., 161 Pa. 9, 28 Atl. 943, 
23 L. R. A. 571, 41 Am. St. Rep. 880; Ferguson vs. Mass. Mut. 
Life Ins. Co., 32 Hun (N. Y.) 306; Elliott on Ins. § 62. As 
between Rosenthal and Berger there was a community of interest, 
both business and domestic. When Berger removed his business 
from Chickamauga to Chattanooga, Rosenthal moved with him. 
The inference fairly to be drawn from the evidence is that, from 
1896 or 1897, they were continuously associated in business. The 
record fails to disclose that either of them was connected in any 
other business than that of the store. Nevertheless, Rosenthal’s 
business was such as to lead to the employment of counsel some 
eight or nine years before his death, towards whom he contin- 
uously thereafter maintained the relation of client. Whatever 
their business relation was, they were colaborers in the same en- 
terprise, the conduct of which apparently furnished a livelihood 
for both. To some degree each was dependent on the other in its 
management. ‘hey lived all the while under the same roof as 
members of the same domestic circle, far remote, in so far as the 
record shows, from other relatives between whom and them it 
does not appear that any communication ever passed. Each en- 
joyed, in business and in the family circle, whatever of comfort 
and protection the other afforded. They were tied together by 
blood as well as by their domestic and business relations, both 
of which had been uninterrupted and gave evidence of per- 
manency. The inference would not be far-fetched that their re- 
moteness from others of the same blood bound them in closer 
union. Rosenthal had no other home. He gave no evidence of 
abandoning it, and to do so was perhaps to go among strangers. 
There is no suggestion of discord between them, or of other 
than such affection as usually exists between persons related and 
associated as they were. Putting that construction upon the evi- 
dence which a court must give it on a motion for a directed 
verdict, the assignment of the ‘policies is in itself an indication of 
strong affection and of an intended continuance of existing rela- 
tions (Lord vs. Dall, 12 Mass. 115, 118, 7 Am. Dec. 38; Bliss, 
Life Ins. § 21)—an affection giving rise to presumptions or in- 
ferences different from those which would arise had no such 
relationship existed. 22 Am. & Eng. Ency. Law, 1278. There is 
nothing to indicate a contemplated discontinuance of their rela- 
tions. That Rosenthal was a member of Berger’s family rebuts 
the idea that he was abiding there temporarily as a stranger. 19 
Cyc. 452; Tyson v. Reynolds, 52 Iowa, 431, 3 N. W. 469. At his 
death Rosenthal was but 51 years of age. When the policies were 
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assigned he was in the prime, and, for aught that appears, the 
vigor of life. If permitted to live his allotted time as determined 
by the mortality tables, he might have rendered much valuable 
service in the business which engaged the attention of both, and 
might have contributed to the support and maintenance of Berger 
in case of the latter’s disability, or of his family, in case of his 
death. The plaintiffs were further entitled to the presumption 
that the policies were originally obtained and subsequently as- 
signed honestly and in good faith (Kerr, Ins. p. 780), and, in the 
absence of proof to the contrary, that Rosenthal paid the pre- 
miums. Crosswell vs. Conn. Indemnity Ass’n, 51 S. C. 103, 28 
S. E. 200. 

If, from the facts in evidence, fair-minded men might honestly 
draw different conclusions as to whether or not Berger’s temporal 
affairs, his just hopes and well-grounded expectations of support, 
of advantage in life, would be impaired by Rosenthal’s death, and 
as to whether or not the real purpose of the assignment of the pol- 
icies was not a wager, but to secure advantages supposed to depend 
on Rosenthal’s life, the questions are not of law, but of fact, and 
are to be settled by the jury, under proper instructions. Mason & 
O. R. Co. vs. Yockey, 103 Fed. 265, 267, 43 C. C. A. 228. Weare 
of the opinion that men of that character might thus differently 
conclude and that a court, taking that view of the evidence most 
favorable to Berger and the bank, may not, from such evidence 
and the inferences reasonably and justifiably to be drawn there- 
from, say that a verdict might not have been found for them. 
Mason & O. R. Co. vs. Yockey; Mt. Adams, etc., Ry. Co. vs. 
Lowery, 74 Fed. 463, 20 C. C. A. 596; Milwaukee Mechanics’ 
Ins. Co. vs. Rhea, 123 Fed. 9, 60 C. C. A. 103; Rochford vs. 
Penn. Co., 174 Fed. 81, 98 C. C. A. 105; Erie R. Co. vs. Rooney 
(C. C. A.) 186 Fed. 16. There was sufficient evidence to send 
the case to the jury, and it was incumbent on the defendant to 
show that the assignment of the policies was but a gambling 
speculation on human life. 

The views above expressed render it unnecessary to consider 
other questions discussed by counsel. Suffice it to say that if the 
pleadings are not in such form as to permit, on a retrial, the in- 
troduction of evidence by the plaintiffs to show the relations, 
business and domestic, which existed between Berger and Rosen- 
thal, and the circumstances under which the assignments of 
the policies was made, they should be so reformed, under the 
order of the court, as to make such evidence admissible. 

The case is remanded to the court below, with directions to set 
aside the judgment in favor of the defendant and grant the plain- 
tiffs a new trial. 





Masonic Benefit Ass'n vs. Hoskins. 


SUPREME COURT OF MISSISSIPPI. 


MASONIC BENEFIT ASS’N 
US. 


HOSKINS. (No. 14,600.)* 


MUTUAL BENEFIT INSURANCE—CERTIFICATES—BY-LAWS. 


Provision of the certificate, issued by a beneficial association to a member, 
that any failure to comply with its laws and regulations as pre- 
scribed by its grand lodge shall forfeit his certificate, is not an 
express provision that he shall be bound by its by-laws thereafter 
enacted, without which he is not bound thereby. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS—PRESUMPTION. 


There is no presumption that by-laws of a beneficial association, which 
in an action on a benefit certificate appear, by the association’s 
evidence, to have been enacted years after the issuance of the certi- 
ficate, were in force when the certificate was issued, so as to be binding 
on the member. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


Appeal from Chancery Court, Yallabusha County; I. T. Blount, 
Chancellor. 


Suit by Ann Hoskins against the Masonic Benefit Association. 
Decree for plaintiff. Defendant appeals. Affirmed. 


One Morris Hoskins, the husband of appellee, procured a 
benefit certificate in the appellant association in the year 1895, 
which entitled his widow, or his legal representatives, in the event 
of his death, to the sum of money here sued for. The holder of 
each certificate was required to pay $1 per month to the endow- 
ment fund. In the year 1904 certain by-laws of the association 
were compiled and promulgated, one of the provisions being 
that any failure to keep all dues paid worked a forfeiture of 
membership. Morris Hoskins kept all of his dues paid up to 
March, 1907. He failed to pay dues for March, April, May, 
June, July, and August, 1907. He got sick a few days prior to 
August 13, 1907, and on that day applied to the secretary of the 
local lodge for what is known as a “renewal certificate’ and paid 
$2 for same. The renewal certificate was issued on August 19th. 
Under the by-laws of the association, it did not become valid 
until after 30 days. Hoskins died August 21st. After his death, 
appellee filed a bill for discovery and for a recovery of the amount 
due under the certificate. The defense was that Hoskins had 
forfeited his membership in the association by failing to pay dues, 





* Decision rendered, June 19, 1911. 56 South. Rep. 160. 
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and that the by-laws of the association were binding upon him 
and all other members, whether they joined the association before 
or after their promulgation. 


Gro. B. Powrr, CassEpy & BUTLER, CREEKMORE & STONE, and 
L. J. Winston, for Appellant. 

WALTER P. ARMSTRONG, for Appellee. 

WHITFIELD, C. 

We think the testimony offered to prove the by-laws and the 
constitution of this order by the witness Kelley was rightly held 
incompetent by the court below. Herman vs. Supreme Lodge 
K. of P., 66 N. J. Law, 77, 48 Atl. 1000; Page vs. Knights Ladies 
(Tenn.) 61 S. W. 1068. But, under the peculiar circumstances of 
this case, we think, if that were controlling, that the chancellor 
should have remanded the case and permitted competent proof 
to be taken. 

(1) But we think the chancellor was further correct in holding 
that, if the constitution and by-laws had been properly proven, the 
plaintiff was still entitled to recover on the case made by the rec- 
ord. The provision of the certificate on which the defendant 
relied as showing that Morris Hoskins, the insured, was bound 
by these by-laws, is in these words: “Any failure to comply 
strictly with the laws and regulations of the M. B. A. as pre- 
scribed by the aforesaid Grand Lodge causes forfeiture of the 
membership represented by this certificate.” It is perfectly ob- 
vious that this provision in the contract does not at all expressly 
provide that Morris Hoskins should be bound by all by-laws 
and regulations then in force or thereafter to be enacted. ‘The 
rule of construction in cases of this kind is set out in Morgan vs. 
Independent Order, 90 Miss. 864, 44 South. 791, where the 
court says: “The court cannot overlook the fact that associa- 
tions of the character now before the court largely deal with the 
illiterate and ignorant. The by-laws consist of a multiplicity of 
rules and regulations in a volume composing a small book. A 
correct interpretation of their meaning often puzzles the astute. 
Is it, then, a matter of wonder that courts construe their contracts 
most favorable to the insured? This court has said in Murphy 
vs. Independent Order, etc., 77 Miss. 830, 27 South. 624, 50 L. R. 
A. 111, that in dealing with these orders there shall be a liberal 
construction of by-laws in favor of the insured, so as to prevent 
a forfeiture, if possible. This is but the announcement of the 
universal rule upon the subject by all the courts.” 

Keeping in mind this rule of construction, it is further to be 
said that the overwhelming weight of authority is to the effect that 
in those provisions which purport to bind the insured, if there is 
no express provision that he shall be bound by laws to be enacted 
in the future, then such laws so enacted in the future do not bind 
the ‘rsured. 1 Cooley’s Briefs on Insurance, 709; Miller vs. 
Tuttle (Kan.) 73 Pac. 88; Morrison vs. Odd Fellows, 59 Wis. 
162, 18 N. W. 13; 29 Cyc. 77; Startling vs. Order, 108 Mich. 
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440, 66 N. W. 340, 62 Am. St. Rep. 709; Hobbs vs. Benefit Asso- 
ciation, 82 Iowa, 107, 47 N. W. 983, 11 L. R. A. 299, 31 Am. St. 
Rep. 466; and many other authorities. The cases of Miller vs. 
Tuttle and Startling vs. Order, supra, are very clear on this 
point. 

(2) The pamphlet purporting to contain the constitution and 
by-laws of this order, expressly states that they were compiled by 
a special committee in November, 1904. The benefit certificate 
was issued to Morris Hoskins in 1895. It thus clearly appears 
from the only evidence introduced on the subject, and that by the 
defendant, that those by-laws were passed nine years after. the 
contract between Morris Hoskins and the defendant was entered 
into. The learned counsel for the defendant say that, “where a 
certain constitution and by-laws are approved, they are presumed 
on the state of this record to have been properly adopted. It 
certainly could not be held on the state of this record to be neces- 
sary for the appellant to go back to the date of the issuance of any 
particular policies and prove what changes had taken place in the 
constitution and by-laws since the issuance of same.” But the 
first great trouble which counsel for defendant encounter is that 
the by-laws, when proved, are shown to have been enacted nine 
years after the certificate was issued, and it is wholly fallacious 
to say that any presumption could be indulged that by-laws which 
appeared from the defendant’s own testimony to have been en- 
acted nine years after the certificate was issued, were in force 
when the certificate was issued. It is perfectly correct to say that 
a state of affairs shown to have existed in the past may be pre- 
sumed to continue to exist, in the absence of proof to the con- 
trary. But surely there never can be any legal presumption that 
a condition of affairs shown to exist now, in the present, for the 
first time, existed in the past. 

As very correctly said by learned counsel for appellee: “If the 
defendant’s contention on this point were correct, then defendant 
could show that a set of by-laws were passed on the day before 
the member’s death, and it would be presumed that they existed 
when the certificate was given 12 years before. That would be 
absurd.” Since, therefore, the only evidence, after the constitu- 
tion and by-laws are considered, as to when they were adopted, 
shows that they were adopted nine years after the certificate was 
issued, and since there is in the provision relied on in the certifi- 
cate no express contract by Morris Hoskins to be bound by all laws 
thereafter enacted, the appellant was without any valid defense. 


PER CurRIAM. 
The above opinion is adopted as the opinion of the court, and 
for the reasons therein set out the decree of the court below is 
affirmed. 
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SUPREME COURT OF NEW HAMPSHIRE. 


BELKNAP. 


DOWNS 
US. 


KNIGHTS OF COLUMBUS 


MUTUAL BENEFIT INSURANCE—BY-LAWS AS PART OF CON- 
TRACT. 

A by-law of an insurer is one of the terms of its contract, and can 
have no greater effect than if a similar provision were in its policy. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


WAIVER—COURSE OF DEALING. 

A waiver of an insurer’s by-law, made one of the terms of its contract, 
may be found from a proved course of dealing. 

(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 
724.) 

MUTUAL BENEFIT INSURANCE—WAIVER—RETENTION OF 
ASSETS. 

Though an insurer’s by-laws provided that no one engaged in the liquor 
business would be insured by it, where a person who was engaged in 
that occupation and had knowledge of the insurer’s long-continued 
course of business not in accordance with the by-law took out a policy, 
the insurer cannot retain assessments received and insist upon a for- 
feiture under the by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1866-1868; Dec. Dig. § 
724.) 

MUTUAL BENEFIT INSURANCE—ACTIONS FOR BENEFITS— 
QUESTION FOR JURY. 

In an action against an insurer where there was evidence tending to show 
its conduct of business not in accordance with its by-laws, and that 
the insured entered into the contract in good faith, the question 
whether such evidence amounted to a waiver of the right to treat the 
contract as void under the by-laws is for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825.) 


Exceptions from Superior Court, Belknap County; Cham- 
berlin, Judge. 

Action by Mabel Downs against the Knights of Columbus. 
From an order of nonsuit, plaintiff excepts. Exceptions sus- 
tained. 

At the time the policy was issued and thereafter the person 
insured was engaged in the liquor business. The defendant is a 
fraternal beneficiary association. Its by-laws provided that no 
one engaged in that occupation could be insured by it, and that 
no local officer could waive this provision. Several members of 


* Decision rendered, June 6, 1911. 80 Atl. Rep. 227. 
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the local body were so employed. No objection was made, and 
when one of them died the insurance was paid. The defendant 
retains and claims title to the assessments paid to it on account 
of the policy sued upon. 


Owen & VEazEy and Artuur A. Ty er, for Plaintiff. 

NAPOLEON J. DYER, CHARLES B. HiBBarb, and JosEpH C. PEL- 
LETIER, for Defendant. 

PEASLEE, J. 

(1, 2) The by-laws relied upon to defeat a recovery here can 
have no greater effect than a similar provision in a policy of insur- 
ance. In either case the provision is only one of the terms of the 
contract, and a waiver of its stipulations may be found from a 
proved course of conduct. Dunn vs. Insurance Co., 69 N. H. 
224, 39 Atl. 1075; Salvail vs. Foresters, 70 N. H. 635, 50 Atl. 
100; Lally vs. Insurance Co., 75 N. H. 188, 72 Atl. 208. There 
was evidence of a waiver in the present case, and the plaintiff was 
entitled to go to the jury upon that issue. It is not necessary to 
decide whether the conduct of the subordinate lodge was binding 
upon the central body until known to it. At the time the proof 
of loss was filed, if not before, the defendant knew the insured 
had been engaged in the liquor business. It then claimed a for- 
feiture, but it neither returned nor offered to return the assess- 
ments it had received. This act is that of the defendant itself and 
not of some subordinate body. In the absence of a conclusively 
established reason for the course taken, it must be treated as 
evidence from which a waiver of the right to treat the contract 
as void or nonexistent could be found. No such reason was 
shown. ‘The claim of fraud which is now suggested does not go 
beyond presenting an issue of fact. 

(3) Even if it be conceded that the by-laws were of such a 
character that none of the local officers could in any way modify 
the insurance contract, the fact remains that there was a long-con- 
tinued course of business not in accordance with the by-laws. 
This was probably known to the insured, and tended to show that 
he did not attempt to defraud the defendant, but on the contrary 
entered into the contract in good faith. If this was true, the de- 
fendant could not retain the benefits of the transaction and at the 
same time escape its burdens. McDonald vs. Insurance Co., 68 N. 
H. 4, 38 Atl. 500, 73 Am. St. Rep. 548; Security Ins. Co. vs. 
Riley, 157 Ala. 553, 47 South. 735; Lord vs. Society, 129 Mich. 
335, 88 N. W. 876, s. c. 134 Mich. 357, 96 N. W. 443. But this is 
precisely what it is attempting to do. In its brief it claims title 
to the assessments, upon the ground that the insured had been 
guilty of fraud. But fraud was not conclusively proved, and 
upon the evidence in the case the jury might have found that the 
defendant did not believe it had been defrauded. So far as the 
evidence produced at the trial was concerned, no reason was con- 
clusively shown why the defendant should attempt to reap a 
benefit from the transaction and at the same time avoid its con- 
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tract. The defendant’s argument is based upon the theory that 
the plaintiff’s case must be conclusively proven, while the issue 
here is merely whether there is any evidence to support a verdict 
in her favor. 

(4) A finding that the insured entered into the contract in good 
faith and in the way the defendant’s business was customarily 
done might be made upon the evidence produced. Add to this 
the proved fact that the defendant retained the assessments, and 
a case is made which calls upon the defendant to explain its 
course, or else submit to the result of inferences reasonably drawn 
from its conduct. The case should have been submitted to the 
jury. 

(5) The only other objection argued in the defendant’s brief 
is that the policy was not put in evidence, and therefore there was 
nothing to show that the deceased was ever insured. The policy 
was produced, identified, and marked as an exhibit. If this did 
not make a part of the evidence in the case, other facts shown 
would warrant the finding that a policy had been issued for the 
sum of $1,000. Undoubtedly those facts were secondary evidence, 
but no objection to their admissibility was offered. The reason 
is plain. No one thought of the objection now made at the time 
of the trial. If then taken it could have been instantly obviated. 
It does not require extended consideration here. 

It appears by the transferred case that “the defendant agreed 
that if its motion for a nonsuit was granted, and that ruling held 
by the Supreme Court to be error, that judgment should be entered 


for the plaintiff in the sum of $1,000 and interest.” Judgment is 
ordered accordingly. 
Exception sustained. All concurred. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


GRAND LODGE A. O. U. W. oF CoNNEcTICUT 
US. 
BURNS et AL.* 


MUTUAL BENEFIT SOCIETIES--SUPERIOR BODY—JURISDIC- 
TION—-SUBSEQUENT BY-LAWS. 

Where a member of a mutual benefit society agreed when he joined 
that he would comply with all the laws, regulations, and require- 
ments which had been, or might be, enacted by the order as a con- 
dition to his right to participate in the beneficiary fund, and during 
his membership jurisdiction over his local lodge was transferred to 
a new grand lodge organized in his own state, to exercise jurisdiction 


* Decision rendered, June 15, 1911. 80 Atl. Rep. 157. 
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over all the local lodges in that state, he was bound to comply with 
the laws and regulations subsequently made by such grand lodge the 
same as though they had been made by the grand lodge having 
original jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 719.) 


MUTUAL BENEFIT SOCIETIES—NEW BY-LAWS. 

A member of a mutual benefit society, having expressly agreed to be 
bound, not only by the laws in force when he became a member, but 
also by those thereafter enacted, was bound by a subsequently enacted 
by-law providing for forfeiture of benefits in case a member engaged 
in the retail liquor business; such by-law being reasonable, as tending 
to enhance the dignity and influence of the order, as well as to dimin- 
ish the risk of mortality. 

(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT SOCIETIES—BY-LAWS—NOTICE. 

Evidence he/d to warrant a finding that insured had notice, prior to his 
death, of a by-law of defendant mutual benefit society forfeiting the 
rights of members engaging in the retail liquor business. 

(For other cases, see Insurance, Dec. Dig. § 819.) 


MUTUAL BENEFIT SOCIETIES—FORFEITURE—PROHIBITED 
BUSINESS—RECEIPT OF ASSESSMENTS—WAIVER. 


The by-laws of a mutual benefit society provided for forfeiture in case a 
member engaged in the retail liquor business, and also declared that 
the officers of subordinate lodges should be the agents of the mem- 
bers of the lodge to which they belonged in the transaction of all 
official business required of them, and that a subsequent acceptance 
of assessments after forfeiture should not constitute a waiver. Held, 
that where the only person connected with the insurer who had 
knowledge, prior to the death of insured, that he had forfeited his 
certificate by engaging in the retail liquor business was the recorder 
of insured’s local lodge, and it was no part of his duty to investigate 
the fact, make a record thereof, or report the same to the grand 
lodge, the payment and receipt of assessments by insurer up to the 
time of the member’s death was not a waiver of its right to enforce 
the forfeiture. 

(For cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755. 


Appeal from Superior Court, New Haven County; William H. 
Williams, Judge. 

Bill of interpleader by the Grand Lodge of the Ancient Order 
of United Workmen of Connecticut to determine the validity of 
a benefit certificate insuring the life of John W. Burns for the 
benefit of Mary E. Burns. From a decree holding the certificate 
invalid, claimant, Mary E. Burns, appeals. Affirmed. 

The Ancient Order of United Workmen of Connecticut is an 
incorporated fraternal insurance organization composed of duly 
elected representatives of subordinate lodges, certain officers of 
the Grand Lodge, members of certain committees of the Grand 
Lodge, and Past Grand Master Workmen, who are members in 
good standing of subordinate lodges under the jurisdiction of the 
Grand Lodge. The Grand Lodge of Massachusetts originally 
represented and had jurisdiction over the members of said order 
in all the New England states. 

John W. Burns, late of Waterbury, deceased, who was the 
husband of Mary E. Burns, received, between 1890 and 1897, 
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through his membership of and upon his written application to 
a subordinate lodge of Waterbury, known as America Lodge No. 
44, three successive certificates entitling him to participate in the 
benefit fund to the amount of $2,000. The first and second cer- 
tificates were surrendered by Burns for the purpose of changing 
the beneficiary, and the third, which is the certificate in question 
in this action, and in which his wife, Mary E. Burns, was made 
the sole beneficiary, was issued October 7, 1897. These certif- 
icates were issued by authority by the Grand Lodge of Massa- 
chusetts, and were signed by its Grand Master Workman, with its 
seal attached, and were countersigned by the Master Workman, 
and the Recorder of America Lodge No. 44, with its seal at- 
tached, “rendering,” as stated therein, “this certificate valid and 
in full force.” 

The application of Burns to America Lodge No. 44, upon 
which said certificates were issued, contained the following 
language: “I * * * hereby make application for the Workman 
degree in America Lodge 44 of Waterbury under the jurisdiction 
of the Grand Lodge of the Ancient Order of United Workmen of 
Massachusetts, and I hereby agree that compliance on my part 
with all the laws, regulations and requirements which are or 
may be enacted by said order, is the express condition upon which 
I am to be entitled to participate in the beneficiary fund, and have 
and enjoy all the other benefits and privileges of said order.” 
Each of the three certificates states that Burns, ‘a Workman 
degree member of America Lodge No. 44 of said order, * * * 
is entitled to all the rights and privileges of membership in the 
Ancient Order of United Workmen, and to participate in the 
beneficiary fund of the order to the amount of $2,000,” and that 
it “is issued upon the express condition that said John W. Burns 
shall in every particular while a member of said order comply 
with all the laws, rules and requirements thereof.”’ 

By the constitution and general laws of the order, it is provided 
that the territory comprising a grand lodge jurisdiction, having 
jurisdiction over more than one state, may be divided by the 
Supreme Lodge at a stated meeting into two or more Grand 
Lodge Jurisdictions. 

In 1901 the jurisdiction of the Grand Lodge of Massachusetts 
was divided into the jurisdiction. of the Grand Lodge of Con- 
necticut, and the Grand Lodge of Massachusetts, and the mem- 
bers of said order within the state of Connecticut were placed 
under the jurisdiction of the Grand Lodge of Connecticut, and 
the obligations of the members residing in Connecticut trans- 
ferred to the Grand Lodge of Connecticut, and Burns became a 
member of the Grand Lodge of Connecticut, which, in 1902, was 
incorporated under the laws of this state. 

When Burns became a member of the order in 1890, there was 
no law or rule of the order prohibiting a member from engaging 
in the business of selling intoxicating liquors as a beverage. Af- 
ter the issuing of the certificate of membership to Burns, the 
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Grand Lodge of Massachusetts adopted a law providing that any 
officer or member tried and convicted of certain offenses, among 
which was entering into the business of selling, by retail, intoxi- 
cating liquors as a beverage, should be fined, suspended, or ex- 
pelled. 

In 1891, soon after Burns became a member of the Grand 
Lodge of Connecticut, it provided by its constitution that no 
person should be admitted to membership in the order who was 
engaged in the sale, by retail, of intoxicating liquor, as a bever- 
age, and adopted the following general law: “Any member of the 
order who shall enter into the business or occupation of selling, 
by retail, intoxicating liquors as a beverage, shall stand suspended 
from any and all rights to participate in the beneficiary fund of 
the order, and his beneficiary certificate shall become null and 
void from and after the date of his so engaging in said occupa- 
tion, and no action of the lodge of which he is a member, or of the 
Grand Lodge or any officer thereof, shall be necessary or a con- 
dition precedent of any such suspension. In case any assessment 
shall be received from a member who has thus engaged in such 
occupation, the receipt thereof shall not continue the beneficiary 
certificate of such member in force, nor shall it be a waiver of his 
so engaging in such occupation.” 

In September, 1907, Burns engaged in the business, at Water- 
bury, of selling at retail intoxicating liquors as a beverage, and 
continued said business until his death on the 2d of October, 
1910. In a conversation with one Reynolds, the recorder of 
America Lodge No. 44, Burns said that he had gone into the 
liquor business, and had dropped the order. Reynolds made no 
report or record of such information until after the death of 
Burns, when he sent to Stroh, the Grand Recorder of the Grand 
Lodge, the notice of Burns’s death and in the same letter informed 
Stroh that Burns had been engaged in the saloon business. By the 
report sent by Reynolds to the Recorder of the Grand Lodge, a 
short time before Burns’s death, his name appeared upon the list 
of members of the lodge. 

Reynolds was called as a witness by counsel for Mrs. Burns, 
and on cross-examination was shown his letter to Stroh, and his 
attention called to a statement therein that Burns had told him 
(Reynolds) that he knew that his conduct in engaging in the 
liquor business was contrary to the laws of the order, and Rey- 
nolds testified that he would not be positive that Burns told him 
he knew it was contrary to the laws of the order. The letter was 
only admitted for the purpose of fixing the date when Reynolds 
gave the first notice to the Grand Lodge. 

From the time he became a member of the order until his death 
in 1910, Burns paid to the financier of America Lodge No. 44 
the assessments as they were made by the Grand Lodge of 
Massachusetts, and as afterwards made by the Grand Lodge of 
Connecticut, and said financier of America Lodge No. 44 paid 
the same_to the receiver of America Lodge No. 44, who trans- 

L—vVol. XL.—106. 
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mitted them to the proper officer of the Grand Lodge, as they 
were required by that Lodge. In collecting and transmitting 
said funds, neither the financier nor the receiver of America 
Lodge No. 44 knew of the fact that Burns was engaged in the 
liquor business until after his death, nor did the officers of the 
Grand Lodge, unless the knowledge of Reynolds, the recorder of 
America Lodge No. 44, of such fact, as before stated, is to be 
regarded as the knowledge of the Grand Lodge, or the Grand 
Recorder. 

The payments made by Burns to the financier of America 
Lodge No. 44, after Burns engaged in the liquor business, 
amounted to $122. After the death of Burns, the further sum 
of $4.40, paid by him September 25, 1910, and transmitted to 
the Grand Recorder of the Grand Lodge by the receiver of the 
America Lodge, with a letter stating that Burns, at the time of 
his death, was engaged in the liquor business, was repaid to the 
administrator of Burns. 

The evidence before us shows that Recorder Reynolds was an 
officer of and elected by the subordinate America Lodge No. 44. 
It was his duty, on or before the 1st day of each month, to notify 
the Grand Recorder of all “expulsions of members”; of “the 
suspending, annulling, or canceling of beneficiary certificates” ; 
to make due and proper record of all “suspensions” and ‘“‘ex- 
pulsions,”’ upon the beneficiary certificate register of the lodge, 
and to see that the same were recorded at the proper time in the 
monthly report of the lodge, and to mail to the Grand Recorder, 
on or before the 5th day of each month, the monthly report of 
the lodge. It was the duty of the financier to make out the 
monthly report of the lodge upon the form provided by the Grand 
Lodge, and deliver the same to the Recorder, and at the end of 
each term to furnish the Recorder with a list of all members 
and their standing in the lodge. 

Both the Grand Lodge of Massachusetts and the Grand Lodge 
of Connecticut adopted the following general law: “The officers 
of subordinate lodges shall be and are the agents of the members 
of the lodge to which they belong, in the transaction of all the 
official business required of them by the constitution or these 
general laws, and are not agents of the Grand Lodge.” 

The plaintiff, which it is found holds the $2,000, holds it to 
be paid to Mrs. Burns, if said certificate of benefits is valid, and, 
if not, then for the payment of other claims proper to be paid 
by the Grand Lodge. 


James M. Lyneu, for Appellant Burns. 
Epwarp A. HarriMAn, for Appellees Farren and Stroh. 


Hau, C. J. (after stating the facts as above.) 
The appeal in this case contains several assignments of error 
and numerous claims for the correction of the finding. 
It is said in the brief of the appellant that the two questions 





Life.] Grand Lodge A. O. U. W. vs. Burns et al. 1681 


raised are, first, Was the law adopted by the Grand Lodge of 
‘Connecticut in 1901, suspending any member of the order en- 
gaging in the retail business of selling intoxicating liquors as 
a beverage, and rendering his beneficiary void, “a reasonable 
law or regulation, and therefore binding upon John W. Burns?” 
and, second, “Did the plaintiff waive said law, so far as it related 
to said Burns, by its conduct” after Burns engaged in said 
business ? 

(1) It was an irregular proceeding to bring an action in the 
nature of a bill of interpleader in order to obtain a decision of 
these questions, which really resolve themselves into this inquiry, 
Is the present plaintiff liable to pay to Mrs. Burns the $2,000 
benefit insurance named in the certificate? 

The real dispute was between Mrs. Burns and this plaintiff, 
and that should have been settled by an action at law by her 
against the Grand Lodge of Connecticut, which it could and 
should have defended in behalf of the members of the order. 
An action in the nature of a bill of interpleader lies when one 
person has money or property in his hands or possession which 
is claimed by two or more other persons. Public Acts 1893, p. 
222. Clearly no one but Mrs. Burns is entitled to be paid the 
$2,000 in the hands of this plaintiff. The members of the Grand 
Lodge, who are made parties, are not in any event entitled to 
have this fund paid to them. If the certificate is valid, it should 
be paid to Mrs. Burns. [If it is not, it should be retained by the 
plaintiff for the payment of other death claims. The adminis- 
trator of Burns does not claim that the certificate is void. No 
one questions but that the $122, paid by Burns after he engaged 
in the liquor business, should be paid to Burns’ Administrator, 
if the certificate is void. Upon a decision in favor of Mrs. Burns 
of the real question in dispute between her and this plaintiff, she 
would have been entitled to receive the entire $2,000, without 
any deduction by way of allowance to the Grand Lodge for its 
expenses and counsel fees; and upon a decision that the cer- 
tificate was invalid no allowance should have been made to Mrs. 
Burns for counsel fees. The position of the Grand Lodge was 
not such as to require it to commence this action, and the trial 
court should have refused to order the parties to interplead. But, 
as no question has been raised regarding the form of the action, 
or of the judgment, and as the proper parties were before the 
superior court, and the real question between them was there 
decided, we have concluded to consider the questions presented 
by the appeal, but with the suggestion that our action is not to 
be regarded as a precedent for permitting such proceedings in 
the future. 

(2) First, Burns was none the less bound by the law in ques- 
tion, because it was adopted by the Grand Lodge of Connecticut, 
while his application and certificates in which he agreed to com 
ply with the present and future laws, regulations, and require- 
ments of the order were made to, and issued by, the Grand Lodge 
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of Massachusetts. Burns consented to the law which provided 
for a division of the territory over which the Massachusetts 
Grand Lodge had jurisdiction, and the conferring upon the 
Grand Lodge of Connecticut jurisdiction over members residing 
in Connecticut. It is conceded that he was properly transferred 
to the jurisdiction of the Connecticut Grand Lodge. The claim 
made by Mrs. Burns is against the Grand Lodge of Connecticut. 
The agreements of his application and certificate to abide by the 
laws, etc., apply, therefore, to the laws of the Connecticut Grand 
Lodge. 

(3) The fact that the law in question was adopted after Burns’ 
certificate was issued does not render it unreasonable or inap- 
plicable to him and his certificate. He expressly agreed to become 
bound, not only by the laws in force at the time he became a 
member of the order, but also by those which might thereafter 
be enacted by the order. Gilmore vs. Knights of Columbus, 77 
Conn. 58, 61, 58 Atl. 223, 107 Am. St. Rep. 17; Coughlin vs. 
Knights of Columbus, 79 Conn. 218, 220, 64 Atl. 223; Pain vs. 
Societe St. Jean Baptiste, 172 Mass. 319, 52 N. E. 502, 70 Am. 
St. Rep. 287; State ex rel, Schrempp vs. Grand Lodge A. O. 
U. W., 70 Mo. App. 456. 

The law is not unreasonable in its character. It may rightly 
be said to be one tending to enhance the dignity and influence of 
the order, as well as to diminish the risk of mortality. State ex 
rel. Strang vs. Camden Lodge A. O. U. W., 73 N. J. Law, 500, 
64 Atl. 93; State ex rel. Schrempp vs. Grand Lodge A. O. U. W., 
supra; Ellerbe vs. «aust, 119 Mo. 653, 25 S. W. 390, 25 L. R. A. 
149; Schmidt vs. Supreme Tent K. O. T. M., 97 Wis. 528, 73 N. 
W. 22; Loeffler vs. Modern Woodmen of America, 100 Wis. 79, 
75 N. W. 1012; Langnecker vs. Grand Lodge A. O. U. W., 111 
Wis. 279, 87 N. W. 293, 55 L. R. A. 185. 87 Am. St. Rep. 860. 

(4) If Burns’ ignorance of the law forbidding members of the 
order from engaging in the liquor business was material, the 
burden was upon this appellant to prove her allegation of such 
ignorance. The trial court has found as a fact that Burns knew 
of the law. Even if it can be said ihat the direct evidence pre- 
sented was insufficient to support that finding, the conclusion 
manifestly reached by the trial court that there was a failure of 
proof of Burns’ alleged ignorance of the law was justified. But, 
as the members of such orders are ordinarily supposed to be 
reasonably cognizant of the provisions of its constitution and 
laws, by which they have expressly agreed to become bound, and 
under which they know their benefit certificates have been issued 
and continued in force (Coughlin vs. Knights of Columbus, 
supra), as this law had been in force, and was upon the records 
of the order for some six years before Burns engaged in the 
liquor business, and printed copies of the constitution and general 
laws were, in 1902, and again in 1906, published in pamphlet 
form, containing the law in question, and as it was shown that 
Burns, soon after he engaged in the liquor business, said that he 





Life.] Grand Lodge A. O. U. W. vs. Burns et al. 1683 


was engaged in the prohibited business, and had dropped the 
Workmen, we think the trial court was justified in drawing the 
inference from the proven facts that Burns had full knowledge 
of the existence of this law at the time he engaged in said 
business. 

(5) Did the act of receiving assessments from Burns after he 
had engaged in the liquor business constitute a waiver of his 
forfeiture of membership, or estop the plaintiff from claiming 
such forfeiture ? 

Burns himself presumably understood that he was not a mem- 
ber when he paid these assessments. No member of either the 
Grand Lodge or of America Lodge No. 44 who received the as- 
sessments had actual knowledge, until after Burns’ death, that he 
was engaged in the liquor business. 

By the constitution and laws of the Grand Lodge, Reynolds, 
the recorder of America Lodge No. 44, was required to keep ac- 
curate minutes of the proceedings of the America Lodge, and to 
record the same in a book provided for that purpose. He was to 
mail monthly to the Grand Recorder the report of the subordinate 
lodge, and also to notify him monthly of certain events. Among 
the events he was required to record upon the beneficiary certif- 
icate register of the subordinate lodge were all suspensions and 
expulsions of members, and among the facts of which he was to 
notify the Grand Recorder were the rejection of applicants, 
expulsion of members, and of the suspending, annulling, or can- 
celing of beneficiary certificates. The suspensions and expul- 
sions of members and the annulling or canceling of certificates 
which the recorder was to enter upon the records and notify the 
Grand Recorder of were evidently those which were the result of 
some action of the subordinate lodge, of the doings of which the 
recorder would be supposed to know. It was no part of his 
duty to decide when an insurance certificate was annulled, nor 
to ascertain from sources or inquiries outside of the lodge, when 
not engaged in the discharge of official duty, in what business the 
certificate holders were engaged; nor is there any provision ex- 
pressly requiring him to record the fact or notify the Grand Re- 
corder of the fact that a certificate holder was engaged in the 
retail liquor business, however he might learn that fact. 

But the general law by which an officer of a corporation in the 
transaction of official business may be treated as the principal 
does not apply with the same force to the officers of the defendant 
corporation under its constitution and laws as it does to officers 
of ordinary corporations. 

In Coughlin vs. Knights of Columbus, supra, it appeared from 
the charter, constitution, and laws of the defendant that the in- 
sured was required to pay his assessments to the financial secre- 
tary within 30 days after the first day of each month, and he 
became ipso facto suspended upon his failure to do so; that the 
financial secretary could in no case receive assessments ‘from the 
insured after he was so suspended ; that no benefits would be paid 
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to his beneficiary in case of such ipso facto suspension without 
reinstatement ; that no officer, agent, or council of the order should 
have the power to waive these conditions, or vary the provisions 
of the constitution or laws of the order. Coughlin had, on more 
than one occasion prior to his death, failed to pay his assessments 
within the required time, and had not been reinstated after such 
ipso facto suspension, but said assessments had, in accordance with 
a long-continued practice, been paid by Coughlin, and received by 
the financial secretary after the expiration of said 30 days, with 
knowledge upon the part of both of such forfeiture. In holding 
that such acceptance of the assessments did not constitute a 
waiver, and in referring to the general rule that a general officer 
of a corporation in the transaction of the business of the company 
is in effect the principal in dealing with other parties, we said (79 
Conn. 226, 227, 64 Atl. 226): “But this rule does not apply with 
equal force to the officers of this defendant corporation in deal- 
ing with the members of the corporation under its peculiar char- 
ter, constitution, and laws. The peculiar and limited purposes of 
the corporation are executed through the agency as well of mem- 
bers as of officers. Officers and members are alike bound by the 
laws which prescribe and limit their duties and powers. * * * 
The officers of this defendant corporation in dealing with Cough- 
lin and other insurance members were all acting as special agents 
under a special authority the precise limits of which were known 
to all members, and their acts alleged in the reply were in excess 


of this authority, and cannot operate to prevent the defendant, 
either by waiver or estoppel, from maintaining its defense to this 


action (of forfeiture) as stated in the answer 

This language of Coughlin vs. Knights of Columbus is appli- 
cable to the present case. Not only did a general law of the order, 
with the knowledge of which Burns was chargeable, provide that 
the officers of subordinate lodges should not be agents of the 
Grand Lodge (and that law works no injustice in this case), but 
in providing that if assessments should be received from one 
who had forfeited his membership, as Burns did, such receipt 
should not continue his beneficiary certificate in force, nor be a 
waiver of such forfeiture, the Grand Lodge, by a law which Burns 
agreed to, and which, as applicable to the facts in this case, is 
reasonable, expressly limited the power and authority of all officers 
of the order in the matter of waiver of such a forfeiture by the 
subsequent acceptance of assessments, and expressly prohibited 
such a waiver. Under the laws of the order and upon the facts 
found, there was no waiver by the plaintiff of the forfeiture. 
Coughlin vs. Knights of Columbus, supra; Fee vs. National 
Masonic Acc. Ass’n, 110 Iowa, 271, 274 81 N. W. 483; Schmidt 
vs. Supreme Tent of Knights, etc., supra. Loeffler vs. Modern 
Woodmen of America, supra. 

The facts found are sufficient to enable the appellant to fairly 
present the questions raised by the appeal, and the application for 
a correction of the finding is denied. There is no error. In this 
opinion the other Judges concurred. 





Manhattan Life Ins. Co. vs. Cohen. 


COURT OF CIVIL APPEALS OF TEXAS. 


San ANTONIO. 


MANHATTAN LIFE INS. CO. 
US. 


COHEN.* 


INSURABLE INTEREST—ASSIGNMENT OF POLICY. 

An assignment of a life policy to one without an insurable interest is 
valid in Texas only to the extent of reimbursing the assignee for 
the amounts paid out by him, with interest thereon, since, except to 
that extent, the transaction is a mere gambling contract, and contrary 
to public policy. 

(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


DEFENSE—PAYMENT OF POLICY—PERSON NOT ENTITLED 
TO PAYMENT—ASSIGNEE. 

Where an insurance company had knowledge at the time it paid the face 
value of policies to an assignee having no insurable interest in 
insured’s life that such assignee claimed to own all of such pro- 
ceeds adversely to insured’s estate, less the amount of loans due to 
the insurer, and that the assignee would not recognize a trust in 
favor of those equitably entitled to the benefit of the funds, taking 
from such assignee a bond to indemnify it against liability from such 
payment, it was not entitled to defend on the theory that it was 
entitled to pay the proceeds to the assignee as trustee for the benefit 
of those entitled in equity to receive the same. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


POLICIES—ASSIGNMENT—VALIDITY—WHAT LAW GOVERNS. 

Where life insurance policies belonging to a resident of Texas were as- 
signed and delivered to the assignee’s agent in Texas, the validity 
of the assignment was governed by the Texas laws, and not by the 
laws of Georgia, where the assignee resided. 

(For other cases, see Insurance, Cent. Dig. § 469; Dec. Dig. § 200.) 


POLICIES—ASSIGNMENT. 

Where life policies are assigned, neither payment of the consideration 
nor delivery of the policies is essential to pass title; delivery of the 
assignment to the assignee’s agent being sufficient for that purpose. 

(For other cases, see Insurance, Cent. Dig. § 481; Dec. Dig. § 212.) 


ACTION FOR PROCEEDS—ASSIGNMENT—DEFENSES. 

In an action by insured’s executor to recover the proceeds of certain life 
insurance policies, it was no defense to the insurance company that 
it had paid the proceeds to an assignee, who had received an assign- 
ment of the policies from insured in consideration of an advance of 
moneys to be used in gambling transactions in futures, nor was the 
insurance company under such circumstances entitled to withhold for 


* Decision rendered, May 31, 1911. Rehearing denied, June 21, 1911. 
139 S. W. Rep. 51. 
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the benefit of the assignee the amount advanced to the insured under 
such assignment. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from District Court, Harris County; Chas. E. Ashe, 
Judge. 

Action by David Cohen, as executor, against the Manhattan 
Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


W. J. Moroney, for Appellant. 
Hunt, Myer & TEAGLE, for Appellee. 


NEILL, J. 

David Cohen, as executor of the estate of Jacob Cohen, de- 
ceased, brought this suit against the Manhattan Life Insurance 
Company of New York, to cover principal and interest alleged 
to be due on two life insurance policies for $3,750 each, issued by 
said company on the life of Jacob Cohen. The plaintiff also 
prayed for statutory damages and attorney’s fees. 

In its answer the defendant averred that the insured, Jacob 
Cohen, gee ed $875 from it on the policies and then sold them 
to J. H. Hilsman of Atlanta, Ga., for $460, and that the insur- 
ance Soa had paid to Hilsman their face values, less the 
amount of the loans it had made thereon. 

The suit was tried without a jury; and the court, holding that 
the assignment of the policies to Hilsman was void, refused to 
give credit for the $460 paid by Hilsman to the insured as the 
consideration for such assignment, and rendered judgment in 
favor of plaintiff for the face value of the policies, less the sums 
lent the insured by defendant company, which was for $5,750, 
with interest thereon at the rate of 6 per cent per annum from 
June Io, 1908, total $6,459.17, for $690 statutory damages, and 
$700 attorney’s fees, with interest at the rate of 6 per cent per 
annum from date of judgment. 


Conclusions of Fact. 


It was agreed between the parties that certain facts should be 
considered as established and undisputed, but that either party 
should have the right to offer on the trial any legal and com- 
petent evidence, not in conflict with such agreement, and sub- 
ject to objections, if any, as may be made and that the parties 
might amend their pleadings to conform to the agreement as 
they should deem proper; but that in rendering judgment proper 
legal effect should be given the facts set out in the agreement, 
whether sufficiently pleaded or not. These are the facts compre- 
hended by the agreement :— 

(1) On April 7, 1893, Jacob Cohen resided in Galveston 
County, Tex., and the Manhattan Life Insurance Company was 
then, and still is, a life insurance corporation duly incorporated 
under the laws of the state of New York. On said date (April 
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7, 1893) it was doing a life insurance business in Texas under 
a proper license. It was not doing or licensed to do business in 
Texas when this suit was filed on May 15, 1908, but about July 
I, 1908, it was again licensed to do and is now doing business in 
Texas as a life insurance company. 

(2) On April 7, 1893, said insurance company issued to Jacob 
Cohen two policies of insurance on his life for $3,750 each, paya- 
ble, in case of his death, and subject to the various provisions 
therein stated, to his executors, administrators, or assigns. Said 
policies were numbered, respectively, 84,873 and 84,874. A copy 
of said policy No. 84,873, with a subsequent indorsement, is 
attached to the first amended original answer of said insurance 
company, marked “Exhibit A,” and the same is made a part of 
this agreement, and it is hereby referred to for greater partic- 
ularity. Said policy No. 84,874 was for the same amount and 
of like date, tenor, and effect, and the same was indorsed in like 
manner. Said indorsements were authentic, valid, and in ac- 
cordance with the facts. 

(3) Jacob Cohen died in Harris County, Tex., on October 11, 
1907. Said policies were in full force and effect, subject to 
whatever rights the insurance company had under the loans 
thereon, as hereinafter stated, and also subject to whatever rights 
J. H. Hilsman may have had under the facts hereinafter stated 
and as may be proved on the trial hereof. Jacob Cohen was a 
resident of Bexar County, Tex., at the time of his death. 

(4) Jacob Cohen left a will appointing David Cohen inde- 
pendent executor of his estate. Prior to the institution of this 
suit, said will was duly probated in Galveston County, Tex., and 
said David Cohen duly qualified and is now acting as independ- 
ent executor of said estate. 

(5) Prior to July 15, 1907, said Jacob Cohen borrowed from 
said insurance company two sums of $875 each, each sum being 
secured by a pledge of said policies, and at the time of Jacob Co- 
hen’s death there was due said insurance company, on both of 
said policies, the sum of $1,750, which sum, it is agreed, was a 
valid charge against said policies and a proper credit on the 
amount of the same, said amount being $3,750 each, or a total 
of $7,500; the balance owing by said insurance company on both 
policies at the date of said Jacob Cohen’s death being $5,750. 

(6) By instruments, dated July 15, 1907, said Jacob Cohen 
purported to assign said policies to J. H. Hilsman. A copy of the 
assignment of said policy No. 84,873 is attached to said amended 
answer, marked “Exhibit B,” and the same is made a part of 
this agreement, and is hereby referred to for greater particu- 
larity. The assignment of policy No. 84,874 was of the same 
date and of like tenor and effect. In connection with said pur- 
ported assignments, said Jacob Cohen also executed to said J. H. 
Hilsman an order on said life insurance company to deliver said 
policies upon the payment of said $1,750 loan. A copy of said 
order is attached to said answer, marked “Exhibit B.” At the 





1688 Insurance Law Journal Vol. 40. [Sept., 1911. 


time of said purported assignment, Jacob Cohen resided in San 
Antonio, Tex., J. H. Hilsman in Atlanta, Ga., and Hilsman had 
an agent in San Antonio, Tex., through whom the negotiations 
for the transaction were begun, and the transaction definitely 
agreed upon; the agreement being that Hilsman would pay 
Jacob Cohen $460 for his equity in said policies. 

After the agreement was made, a correspondence by wire and 
letter took place between Hilsman, from Atlanta, Ga., and Cohen, 
at San Antonio, Tex., in regard to the form and manner of for- 
mally executing the transfer and assignment of the policies thus 
agreed upon. The letters of the parties to one another of this 
correspondence are copied in and made a part of the agreement; 
but they cover too much space to incorporate them in these con- 
clusions, and we do not deem it essential to a correct solution of 
any question involved that it should be done. 

We deem it sufficient to say that, in accordance with said 
— and directions of Hilsman given in the correspondence, 

1 July 15, 1907, said Jacob Cohen signed and acknowledged the 
sania agreements and signed an order on the insurance com- 
pany, and attached the same to a blank draft on Hilsman for 
$460, and deposited said draft in San Antonio for collection, and 
the same was paid by Hilsman on presentation to him in Atlanta, 
Ga., on July 19, 1907, and said assignment and order were then 
and there delivered to Hilsman with said draft. Hilsman was 
not related to Jacob Cohen, nor was Cohen in debt to him, unless 
it should be by reason of the facts above stated, nor did Hilsman 
have any interest in the life of said Cohen other than this trans- 
action. 

(7) Said Jacob Cohen, Hilsman, and his agent were engaged 
in speculative transactions, and said assignments were made as 
a part of and in connection with a certain transaction in what is 
commonly called “cotton futures,” the money being paid to and 
received and used by Jacob Cohen to speculate in future prices 
of cotton, without its being contemplated that there would be 
actual delivery thereof, or bargain and sale, the said Hilsman or 
his agent being interested in the transaction, and the purpose of 
the transaction being known by all the parties, which purpose was 
carried into effect, through said agency of J. H. Hilsman; he 
being engaged in the brokerage business. 

(8) On April 10, 1908, the insurance company received from 
both claimants, Hilsman and David Cohen, executor, proofs of 
death in proper form, to which no objection was made. Each 
claimant objected to the insurance company paying the other. 
Hilsman advised the insurance company that he claimed the right 
to receive the face of the policies, less said $1,750 loan. Plaintiff, 
David Cohen, executor, advised the insurance company that he 
also claimed the right to receive the face value of said policies, 
less the amount of said loan, on the ground that Hilsman had 
no insurable interest, that the assignments to him were illegal and 
void for that reason, and also for the reason that said assignments 
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were a part of a gaming transaction, as herein set out. The in- 
surance company admitted liability for the face of the policies, 
less the amount of said loans, and offered to pay the same to the 
joint order of the rival claimants, or to pay the money into court 
if the matter could be so arranged that the parties would appear 
and interplead in a court of competent jurisdiction, where any 
judgment that might be rendered would fully protect the insur- 
ance company from double liability. Said claimants failing to 
reach any agreement, on May 6, 1908, Hilsman gave said in- 
surance company a satisfactory indemnity bond, and the in- 
surance company paid to Hilsman the sum of $5,750, being the 
full face of said policies, less the amount of said loans, and said 
policies where thereupon receipted in full by Hilsman and sur- 
rendered to the insurance company. Before paying said policies 
to Hilsman, the insurance company had notice that plaintiff, 
David Cohen, executor, claimed that said assignments were in- 
valid, as aforesaid, and that plaintiff was entitled to recover 
thereon, but the payment was made because the insurance com- 
pany was advised that Hilsman was entitled to collect the same, 
and that in any event the aforesaid indemnity bond would pro- 
tect it, and because it was advised that it was not practicable to 
secure a determination of the controversy in a suit where the 
court would have proper and sufficient jurisdiction of all the 
parties and the subject-matter. It was not the purpose of the 
insurance company to contest or delay the payment, and the 
payment to Hilsman was made under the circumstances above 
set out. It is not the purpose of this agreement to determine 
how far, if at all, the facts in respect to notice and good faith 
are material in this case, that being deemed a question of law, 
nor is this agreement to be construed as admitting as a matter of 
law that Hilsman had any right to said policies or their proceeds, 
or that said payment, or any part thereof, was rightfully made to 
him. It is, however, agreed as a fact that Hilsman has not been 
repaid said sum of $460, and the insurance company has not been 
repaid the amount of said loan, except as above stated, and that 
nothing has yet been paid plaintiff. 

(9) The laws of New York and Georgia, or either of said 
states, so far as the same may be held to be relevant to any issue 
in this case, may be proved by introducing in evidence the reports 
of the opinions of the courts of said states, or either of them, as 
reported officially, or in the Reporter System, or in any other 
published reports generally recognized by the courts as authentic 
and reliable; but the right is reserved to object to such evidence 
on the ground that such laws are immaterial and irrelevant, but 
not as to the mode of proof as above set forth, if any such 
objection shall be overruled. 

The foregoing includes the facts incorporated in the agreement 
of the parties, and is adopted by this court, subject to all the 
stipulations and conditions contained in the agreement. 

Before proceeding further with the conclusions of fact, we will 
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state that it is shown by the record that plaintiff’s original peti- 
tion, filed May 15, oe ~ against the Manhattan Life Insur- 
ance Company and J. Hilsman as defendants and among 
other allegations, aot ek Hilsman was wrongfully claiming 
the proceeds of the policies, and sought to adjudicate his claim; 
that Hilsman neither appeared nor answered in the suit, and as 
he resided in Atlanta, Ga., no citation, notice, or other process 
was served on him; and that plaintiff’s first amended original 
petition, which was filed November 11, 1908, omitted Hilsman as 
defendant. 

There was uncontradicted testimony that $1,000 would be a 
reasonable attorney’s fee for bringing and prosecuting this suit 
for plaintiff and rendering all incidental legal services in connec- 
tion with the suit. This was sufficient to warrant the court in 
finding for plaintiff $700 attorney’s fees. 

In our view of the case, the facts agreed upon as above stated 
together with the finding as to what is a reasonable attorney’s 
fee for bringing and prosecuting this suit for plaintiff, are all 
necessary to a correct disposition of the case. But as stress is laid 
upon the evidence introduced as to the law of the state of Geor- 
gia, apparent from statutes and decisions, we will state such 
evidence and in our conclusions of law make some comments on 
it. Such evidence is as follows :— 

The defendant introduced in evidence the following decisions 
of the Supreme Court of Georgia :— 

“(1) Union Fraternal League vs. Walton, 109 Ga. 1, 34 S. E. 
317 (46 L. R. A. 424, 77 Am. St. Rep. 350), October. 25, 1899, 
opinion of the court by L ittle, J. Dissenting opinion by Lump- 
kin, P. J. The effect of this = cision, as stated in the syllabus 
by the court. is as follows: ) While a valid contract of in- 
surance cannot lawfully be an on the life of another by one 
who has no insurable interest therein, because it contravenes 
public policy, yet, as one has an insurable interest in his own 
life, he may lawfully procure insurance thereon for the benefit 
of any other person whose interest he desires to promote. Such 
a contract cannot be defeated because of want of insurable in- 
terest in the beneficiary, when it appears that the person whose 
life is insured acted for himself, at his own expense, and in 
good faith, to promote the interest of the beneficiary, in taking 
out the policy. A contract so entered is in no sense a wagering 
or speculative one. (2) A contract entered into by a benefit 
society with a member is executory, and its terms will be as- 
certained from the certificates issued to the member in connection 
with the charter and laws of the society, subject to the law of 
the state under which it was created; and, if nothing exists which 
restricts the appointment of a beneficiary to receive the benefit 
fund, the member may, at the time he executes the contract, 
legally designate whomsoever he pleases as beneficiary, and his 
right to do so cannot be questioned.’ 

“(2) Ancient Order United Workmen vs. Brown, 112 Ga. 
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545, 37 8. E. 890, January 24, 1901, opinion of the court by Fish, 
J. Dissenting opinion by Lumpkin, P. J. The effect of this 
decision, as stated in the syllabus by the court, is as follows: 
‘(1) A member of mutual insurance order may, when acting in 
good faith, legally designate, as the beneficiary in a certificate 
of life insurance issued by the order, one who has no insurable 
interest in the life of the member provided there be, at the time 
the certificate is issued, no restriction in the charter, constitution, 
or laws of the order, or in the statutes of the state, forbidding 
the right to appoint such a beneficiary. (2) Although the appli- 
cation and certificate both stipulate that the right of the member 
to participate in the benefit fund is expressly conditioned upon 
his compliance with the laws, regulations, and requirements 
which are or may be enacted by the order, a by-law enacted sub- 
sequently to the issuance of the certificate will be given a pros- 
pective operation, in the absence of a clear intent that it shall act 
retrospectively. (3) To render an insurance company liable for 
attorney’s fees, under the provisions of section 2140 of the Civil 
Code, a demand and refusal to pay 60 days before suit is brought 
must be plainly averred, and the truth of such averment must 
be established on the trial. No such demand and refusal being 
averred and proved in the present case, the recovery of attorney’s 
fees was not authorized.’ In this case a judgment in favor of 
Mrs. Brown on a life insurance policy was affirmed, although it 
appeared that she had no insurable interest in the life of the in- 
sured, and that she purchased and kept it in force at her own 
expense. 

“(3) Rylander vs. Allen, 125 Ga. 206, 53 S. E. 1032 [6 L. R. 
A. (N. S$.) 128], March 28, 1906. Opinion of the court by Fish, 
C. J.; all the Justices concurring. The effect of this decision, as 
stated in the syllabus by the court, is as follows: ‘(1) One has 
the right to procure insurance on his own life and assign the 
policy to another, who has no insurable interest in the life in- 
sured, provided it be not done by way of cover for a wager 

olicy.’ 

“(4) Doody vs. Green (Ga.) 62 S. E. 984, November 19, 1908. 
Opinion of the court by Evans, P. J.; all the Justices concurring. 
This case approves and follows the previous case above cited. It 
was agreed by counsel for both parties that this court, or any 
appellate court to which this case may be taken should have the 
right to read said opinions at large for a more complete under- 
standing of the same, without incorporating said opinions in the 
record. 

“(5) Defendant also introduced in evidence the following sec- 
tions of the Civil Code of Georgia of 1895, to wit :— 

“Sec. 2114. An insurance upon life is a contract by which 
the insurer, for a stipulated sum, engages to pay a certain amount 
of money if another dies within the time limited by the policy. 
The life may be that of the assured, or of another in whose con- 
tinuance the assured has an interest.’ 
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“*Sec. 2116. The assured may direct the money to be paid 
to his personal representative, or to his widow, or to his children, 
or to his assignee; and upon such direction, given and assented 
to by the insurer, no other person can defeat the same. But the 
assignment is good without such assent.’ 

“Sec. 3077. All choses in action arising upon contract may 
be assigned so as to vest the title in the assignee, but he takes 
it, except negotiable securities, subject to the equities existing 
between the assignor and debtor at the time of the assignment, 
and until notice of the assignment is given to the person liable.’ ” 

Plaintiff introduced in evidence the following statutory pro- 
visions and Supreme Court decisions of the state of Georgia, to 
wit :- 

“Section 8 of the Georgia Code, which is as follows: ‘Lex 
Loci. The validity, form and effect of all writings or contracts 
are determined by the laws of the place where executed. When 
such writing or contract is intended to have effect in this state, it 
must be executed in conformity with the laws of this state. * * * 

“Section 3668 of the Georgia Code, which is as follows: ‘A 
contract which is against the policy of the law cannot be enforced. 
Such are contracts tending to corrupt legislation, and the judi- 
clary * * * wagering contracts. * * * 

“Section 2090 of the Georgia Code, which is as follows: ‘To 

sustain any contract of insurance, it must appear that the assured 
has some interest in the property or event insured, and such as he 
represents himself to have. A slight or contingent interest is suf- 
ficient, whether legal or equitable.’ 
“Section 3537 of the Georgia Code, which is as follows: 
ossibility cannot be sold. * * * A bare contingency or pos- 
sibility cannot be subject to sale unless there exists an express 
and present right in the person selling to a future benefit; so a 
contract for the sale of goods to be “delivered at a future day 
where both parties are aware that the seller expects to purchase 
himself to fulfill his contract, and no skill or labor or expense 
enters into consideration, but same is in pure speculation and 
chance, is contrary to the policy of the law, and cannot be en- 
forced by either party.’ 

“Section 3671 of the Georgia Code, which is as follows: 
‘Gaming contracts are void, and all evidence of debt or incum- 
brance or liens on the property executed upon a gaming con- 
sideration are void at the hands of any person. Money paid or 
property delivered upon such consideration may be recovered 
back from the winner by the loser, if he shall sue for same in 
six months after the loss, and after the expiration of that time it 
may be sued for by any person at any time within four years for 
the joint use of himself and the educational fund of the coun- 
a 


‘*P 


(2) Plaintiff also introduced the following decisions of the 
Supreme Court of Georgia: “Exchange Bank of Macon vs. 
Loh, 104 Ga. 446 (31 S. E. 459), 44 L. R. A. 380, Lumpkin, 
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Presiding Justice, delivered the opinion. The effect of the de- 
cision, as stated in the syllabus by the court, is as follows: ‘(1) 
A creditor has, for the purpose of indemnifying himself against 
loss, but for no other, an insurable interest in the life of his 
debtor. (2) This interest cannot exceed in amount that of the 
indebtedness to be secured. (a) Such indebtedness may, how- 
ever, include the cost of taking out and keeping up the insurance, 
if made a charge against the debtor or his estate, or upon the 
proceeds of the property when collected.’ 

“In Quillian vs. Johnson, 122 Ga. 49, 49 S. E. 801, the Supreme 
Court of Georgia holds that: ‘Irrespective of whether or not 
the owner and “holder of a policy of insurance on his own life 
may legally sell and assign the policy to one having no insurable 
interest in his life, the policyholder is certainly not at liberty to 
make the policy the subject-matter of a purely wagering or spec- 
ulative contract between himself and a person having no in- 
terest therein.’ 

“In Hines vs. Bank & Trust Company, 120 Ga. 711, 48 S. E. 
120, the Supreme Court of Georgia holds that the mere knowl- 
edge of the lender of money that the borrower intends to use it 
for an illegal or immoral purpose will not prevent a recovery of 
the money loaned, unless the lender participated in the illegal 
transaction or did something to further the consummation of the 
unlawful design.” 


Conclusions of Law. 


The first assignment of error is as follows: “The court erred 
in rendering judgment for the plaintiff for any amount, because 
the evidence shows conclusively that the defendant insurance com- 
pany had paid the full amount due on the life insurance policies 
to J. H. Hilsman, who, in any view of the law or facts, had at 
least sufficient interest in said policies to authorize him to collect 
the same, and the payment to Hilsman discharged the insurance 
company from liability, and any claim that plaintiff may have is 
against Hilsman, and not against the insurance company.” 

Under the assignment is asserted this proposition: “A life in- 
surance company may rightfully pay the amount of a policy to an 
assignee holding the apparent legal title conferred by the insured, 
or other legal owner of the policy, and such payment discharges 
the insurance company from liability, regardless of any equities 
that may exist between the assignee and the original holder of 
the policy.” 

(1) It is a general rule that one who has no insurable interest 
in the life of another may not take out an insurance policy upon 
it, and if he does the policy is void as against public policy. But 
where the policy is taken out by the insured himself for his own 
benefit, there is an irreconcilable conflict in the authorities upon 
the question as to whether he may make a valid assignment of 
it to one who has no insurable interest in the life of the assured. 
This conflict grows out of the general rule above stated. In 
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some jurisdictions it is held that the same principle of public 
policy which inhibits one from insuring the life of a person in 
whom he has no insurable interest forbids him from taking an 
assignment of a policy taken out by the insured for his own 
benefit. In others it is held that such an assignment is not affected 
by public policy, and that it is of the same validity as the assign- 
ment of any other chattel. There are modifications and excep- 
tions to either rule, of which we need only notice such as may 
affect the disposition of this case. 

In this state an assignment of such a policy to one without an 
insurable interest is regarded as valid only to the extent of re- 
imbursing the assignee for amounts paid out by him, with in- 
terest. If the assignee has paid out nothing for which he is in 
equity entitled to be reimbursed, the assignment is void; but if 
he has, because of the benefit received by the beneficiary or the 
estate of the insured, the assignee is allowed such reimburse- 
ments, and the balance of the insurance money goes to the estate 
or the beneficiary. The ground for holding the assignment void, 
except for the purpose of reimbursing the assignee, is that such 
transaction is a mere gambling contract, and that it is against 
public policy to create an interest in the early death of the in- 
sured on the part of one having no corresponding interest in his 
life, which is the case where the policy is assigned for an amount 
less than its face value. Coleman vs. Anderson, 98 Tex. 570, 86 
S. W. 730; Id. (Civ. App.) 82 S. W. 1057; Kelly vs. Searcy, 
100 Tex. 571, 102 S. W. 100; Cheeves vs. Anders, 87 Tex. 291, 
28 S. W. 274, 47 Am. St. Rep. 107; Insurance Co. vs. Hazel- 
wood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. 
Rep. 893; Shonfield vs. ‘Turner, 75 Tex. 329, 12 S. a 626, 7 
L. R. A. 189; Cawthon vs. Perry, 76 Tex. 383, 13 S. W. 268; 
Cameron vs. Barcus, 31 Tex. Civ. Aue. 46,71 S. W. 423; Dugger 
vs. Insurance Co., 81 S. W. 335; Fletcher vs. Williams, 66 S. W. 
861; Wilton vs. Ins. Co., 34 Tex. Civ. App. 156, 78 S. W. 403. 

The courts of Alabama, Kansas, Kentucky, Missouri, Penn- 
sylvania, and Virginia hold with Texas that such assignments 
are invalid, on the ground that they are opposed to public policy. 
Alabama Gold L. Ins. Co. vs. Mobile Mut. Ins. Co., 81 Ala. 329, 
1 South 561; Helmetag vs. Miller, 76 Ala. 183, 52 Am. Rep. 
316; Missouri Valley L. Ins. Co. vs. Sturges, 18 Kan. 93, 26 Am. 
Rep. 761; Ins. Co. vs. McCrum, 36 Kan. 146, 12 Pac. 517, 59 Am. 
Rep. 537; Met. L. Ins. Co. vs. Elison, 72 Kan. 199, 83 Pac. 410, 
3 L. R. A. (N. S.) 935, 115 Am. St. Rep. 189; Basye vs. Adams, 
81 Ky. 368; Beard vs. Sharp, 100 Ky. 606, 38 S. W. 1057; 
Bromley vs. Washington, 122 Ky. 402, 92 S. W. 17, 5 L. R. A. 
(N. S.) 747, 121 Am. St. Rep. 467; Mutual Life Ins. Co. vs. 
Richards, 99 Mo. App. 88, 72 S. W. 487; Downey vs. Hoffer, 
110 Pa. 109, 20 Atl. 655; Keystone Mut. Ben. Association vs. 
Norris, 115 Pa. 446, 8 Atl. 638, 2 Am. St. Rep. 573; Gilbert vs. 
Moose, 104 Pa. 74, 49 Am. Rep. 470; Hoffman vs. Hoke, 122 Pa. 
377. 15 Atl. 437, 1 L. R. A. 229; Tate vs. Commercial Associa- 
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tion, 97 Va. 74, 33 S. E. 382, 45 L. R. A. 243, 75 Am. St. Rep. 
770; Roller vs. Beam, 86 Va. 512, 10 S. E. 241, 6 L. R. A. 136. 

But the rule in Georgia is that the assignment of a life in- 
surance policy to one having no insurable interest is valid, when 
the assignment is not made by way of cover for a wager policy, 
as is seen by the decisions of her courts and statutes introduced 
in evidence in this case. This seems to be the law in the majority 
of the states. According to this theory, an assignment to any 
person is valid in the same manner and to the same extent as an 
assignment of any other chose in action would be; and the 
assignee takes the entire interest in the policy. The reason upon 
which this theory is based is that, were it otherwise, insurances 
of lives would lose much of their value and usefulness. 

For cases and case notes presenting these two conflicting 
theories, attention is specially called to Metropolitan L. Ins. Co. 
vs. Elison, 72 Kan. 199, 83 Pac. 410, 3 L. R. A. (N. S.) 935, and 
Rylander vs. Allen, 125 Ga. 206, 53 S. E. 1032,6 L. R. A. (N. S.) 
129, as reported and edited in that splendid series of reports. 

(2) Before considering the question as to which of these con- 
flicting theories— that of Texas or of Georgia—is applicable to 
the assignment of the policies involved in this case, we will first 
dispose of appellant’s contention that, even under the rule which 
obtains in this state, as applied by its courts, appellant was au- 
thorized to pay the amount due on the policies to Hilsman, the 
assignee. 

To sustain the contention, appellant relies on Schonfield vs. 
Turner, Cheeves vs. Anders, and Insurance Co. vs. Williams, 
supra, which hold, in substance, that an assignee or a named 
beneficiary of a life insurance company, who has no insurable 
interest in the life of the assured, may nevertheless collect the 
policy and, after appropriating what he may be entitled to re- 
ceive of the proceeds, pay the balance to the estate of the in- 
sured or to those entitled to receive the same. This is on the 
principle that he holds the policy in trust for those who are under 
the law justly entitled to the proceeds, and as such trustee may 
collect the amount due; the proceeds when collected being 
charged in his hands with the trust in favor of those who are 
in law and equity entitled to the same. 

But that doctrine can have no application in this case. Here, 
as admitted by the defendant in the agreement upon which the 
case was tried, the insurance company knew when it paid Hils- 
man the face value of the policies that he claimed them as his 
own adversely to the estate of the insured; that as the owner 
he claimed he was entitled to the entire amount, less the sum 
of the loans due the insurer, as his own property, independent 
of the claims of the executor of the estate of Jacob Cohen; and 
that when paid to him that he would hold the same as his own, 
without recognition of the trust in favor of those who are 
equitably entitled to the benefit of such funds. In other words, 
with full knowledge of the claim of Cohen’s executor to the 

L—vVol. XL.—107. 
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amount due on the policies, and the ground upon which it was 
based, and that Hilsman denied the existence of the trust that 
equity charged him with, and of his entire repudiation of the 
same, and that he would appropriate the proceeds of the policy 
to his own exclusive benefit in violation of the right of the 
insured’s executor therein, it paid the face value of the policies 
to him, thus aiding and abetting and enabling him to acquire 
possession of money which the law charged it with knowledge 
that the fund belonged to the insured’s estate, well knowing that 
Hilsman would hold it against the rights of the real owner. The 
company’s hands are not clean, for they have given to one money 
to keep which it knew was not his, but another’s. There are 
no waters nor lotions in a court of equity with which foul 
hands can be cleansed. 

Since the insurance company took indemnity from Hilsman 
for the wrong done the plaintiff executor, and is now defending 
this suit in his interest, rather than its own, it must be regarded 
as standing in his shoes, and it can no more be heard to say that 
it had the right to pay the money to him than he could, were 
he before the court defending this action. If he could suc- 
cessfully defend it, the company can; it not, the company 
cannot. 

(3) This brings us to a consideration of the question whether 
the law of Texas or of Georgia, in regard to the validity of the 
assignments obtains in this case. The solution of this question 
will require an inquiry into the principles arising from conflict 
of laws of different jurisdictions, in their application to trans- 
actions of the character under consideration. 

There is also a conflict in the authorities as to what law governs 
in determining the validity of an assignment of an insurance 
policy. If the question has ever been decided in this state, the 
writer cannot recall the decision. But the principle established 
by the weight of authority seems to be that an assignment of 
a policy of insurance, or the benefit thereunder, is a contract 
distinct and separate from the original contract of insurance, and 
is governed by the law of the place where the assignment was 
made, without reference to the place where the original con- 
tract was made, or to the law governing the contract. 2 
Wharton, Conf, of Laws, 467g. See the entire section and the 
authorities cited in notes for the rule stated and its exceptions 
and limitations. See, also, Johnson vs. Mutual Life Ins. Co., 
180 Mass. 407, 62 N. E. 733, 63 L. R. A. 833, especially note 
“h,” page 858. 

We take it that the evidence establishes beyond dispute that 
the assignment of the policies here involved was made in Texas, 
and that it is governed by the rule stated. Hence the liability 
of the insurance company on the policies is determinable by the 
laws of this state, and not of Georgia. 

Even if the assignment of the policies had been made in the 
state of Georgia, and it should be held valid under the laws of 
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that state, it may be doubted whether, on account of its being 
contrary to the distinctive policy of the forum in which this suit 
was brought, such laws would be given effect by the courts of 
Texas. 1 Whart, on Conflict of Laws, § 4a. For the same 
principle upon which the policy of this state is based, i. e., to 
protect the life of its citizens against the temptation of an as- 
signee of a life policy who has no insurable interest in the life 
of the insured to shorten its duration, might be held to obtain 
in its forum, regardless of where the assignment was made. 
Barry vs. Equi. Ins. Co., 59 N. Y. 587. 

But it is doubtful whether, in view of the disparity between 
the amount paid by Hilsman for the policies and the amount 
due and collected on the policy by him—the amount paid being 
only $460 and the sum collected by him being $5,750, an excess 
of $5,290—the courts of Georgia would not hold the contract 
of assignment “purely a wagering or speculative contract’’ be- 
tween the insured and the assignee, who had no insurable in- 
oe in the former’s life. It is indicated in the case of Quillian 

Johnson, 122 Ga. 49, 49 S. E. 801, introduced in evidence 
i. the plaintiff, that such would be their holding, and we think 
from the weight of authorities, which we have not time to fully 
consider or cite, that it ought to be. Beach on Ins. § 1142; May 
on Ins. §§ 73-75. However, in our view of the case we deem 
it unnecessary to decide either of these questions. 

(4) What we have said in considering the first assignment of 
error also disposes of the second, under which it is contended 
by appellant that the assignment of the policies was a Georgia 
contract, and all question as to its validity and effect should be 
determined by the laws of that state. If, as this assignment 
assumes, the assignment of the policies was a Georgia contract, 
it may be that the plaintiff would not be entitled to recover 
anything. But such assumption is fallacious. As is said by 
the counter proposition of appellant under this assignment: 
“Neither the payment of the purchase price of the policies, or 
their delivery to Hilsman, was necessary to pass title, and, 
therefore, the terms having been agreed upon by Cohen and 
Hilsman’s agent at San Antonio, the assignment having been 
executed there and delivered to a bank in that city by Hilsman’s 
instructions, the contract was not only entered into, but was 
consummated, in Texas.” This is fortified and sustained by these 
authorities: Mechem on Sales, vol. 1 §§ 483, 484; Rail vs. 
Little River Falls Lbr. Co., 47 Minn. 422, 50 N. W. 471; 
Embree-McLean Car Co. vs. Lusk, 11 Tex. Civ. App. 493, 33 
S. W. 154; Am. & Eng. Ency. of Law, vol. 24, p. 1052; Beards- 
ley vs. Beardsley, 138 U. S. 262, 11 Sup. Ct. 318, 34 L. Ed. 
928; State vs. Rosenberger, 212 Mo. 648, 111 S. W. 511, 20 
L. R. A. (N. S.) 284, 126 Am. St. Rep. 580; W heless vs. Meyer 
(Mo. App.) 120 S. W. 712; Henline vs. Hall, 4 Ind. oe 
Sweeney vs. Owsley, 53 Ke, 413; Jenkins vs. Jarrett, 70 N. 
C. 255; Morey vs. Medbury, 10 Hun (N. Y.) 540, and the argu- 
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ment of his counsel under it. While other counter propositions 
are advanced, we think the first sufficiently answers appellant’s 
contention. 


(5) The third assignment is: “The court erred in rendering 
judgment for plaintiff for any amount, because the evidence 
shows that the insurance policies were transferred by the insured 
to J. H. Hilsman as part of an illegal transaction, of such a 
character that plaintiff is entitled to no relief in law or in equity.” 


Under it this proposition is asserted: “When an insurance 
policy is assigned as part of a gaming transaction, the law will 
give no relief to either party, or to their heirs, executors, or 
assigns, regardless of all other questions, but will leave the 
parties where they have voluntarily placed themselves.” 

The principle of law enunciated by the proposition has no 
application to this case; but, on the contrary, the principle 
enunciated in appellee’s counter proposition, which is: “The 
consideration for the assignment of these policies having been 
advanced by Hilsman for the express purpose of assisting the 
insured to participate in a gambling transaction with said Hils- 
man and his agent at San Antonio, Tex., the consideration was 
void in law and the attempted assignment of the policies for that 
reason alone vested no right in Hilsman to either the policies 
or the proceeds thereof”—obtains. Acts Texas Leg. 1907, 
132; Logan vs. Norris, 100 Tex. 228, 97 S. W. 820; Jones vs 
Aiken (Civ. App.) 80 S. W. 385; Seeligson vs. Lewis, 65 Tex. 

7 Am. Rep. 593; Hines vs. Bank & Trust Co., 120 Ga. 
711, 48 S. E. 120; Bigelow vs. Benedict, 70 N. Y. 206, 26 Am. 
Rep. $733 Story vs. Solomon, 71 N. Y. 422; Civil na of 
Georgia, § 3668; Quillian vs. Johnson, 122 Ga. 49, 49 S. E. 801. 


The principle that a court will not enforce an illegal contract 
is applied between the parties to that contract only. The law 
leaves them in the same attitude they have placed themselves 
in declining to have anything to do with a transaction which it 
denounces as illegal. To illustrate: re the contract of as- 
signment between Jacob Cohen and J. Hilsman had been 
breached by either party—i. e., if the ae had received the 
consideration and refused to assign the policies to the latter, 
or if the latter had received the policies under the assignment 
from the former and refused to pay the consideration—the law 
would have aided neither in enforcing the agreement as against 
the other. 


But here it is the contract of insurance, made between the 
insurance company and the insured, that is sought to be enforced 
by the latter’s executor, to which Hilsman was in no way 2 
party. Had he sought to enforce it through the medium of 
the courts, he would have been met by the inquiry, “What 
right have you to the money due on these policies?” His only 
true answer would have been, “I own them under an assignment 
from the beneficiary, which the law denounces as illegal and 
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pronounces as void.” Then would the court say unto him, 
“Depart from me, ye wicked; I know you not.” 

It would be preposterous to hold that that which is void as 
against public policy can be validated by a contract which is 
also void as against public policy. If the doctrine that “an 
estoppel against an estoppel sets the matter at large” obtains, 
it may not relieve the appellant from its embarrassed position 
in which it has placed itself by paying Hilsman the money due 
on policies on an assignment to him which is doubly void; i. e., 
void for two separate and distinct reasons, each having its 
foundation in sound public policy. 

In this connection we will dispose of the assignment which 
complains of the court’s refusal to allow the defendant credit 
for the $460 paid by Hilsman to the insured from date of such 
payment. It is seen from what we have said that, as the contract 
of assignment under which this money was paid was void for 
two grounds, and, for that reason conferred no right to or 
interest in the policies in the assignee, and the payment of the 
money to him was as though it had been made to a stranger, 
this can afford no defense to the action of the executor ‘of the 
estate of the insured for the entire amount due on the policies. 

(6) The remaining assignments complain of the court’s ad- 
judging the attorney’s fees and statutory damages under article 
3071, Rev. Stats. of 1895, against the defendant. This statute 
is assailed upon the ground that it contravenes the fourteenth 
amendment of the Constitution of the United States. The 
Supreme Court of the United States has held to the contrary. 
Fidelity Mut. L. Association vs. Mettler, 185 U. S. 308, 22 Sup. 
Ct. 662, 46 L. Ed. 922. See, also, Farmers’ & M. Ins. Co. vs. 
Dobney, 189 U. S. 301, 23 Sup. Ct. 565, 47 L. Ed. 823. With 
the exception of Insurance Co. vs. Smith (Civ. App.) 41 S. 
W. 684. Such has been the uniform holding of the courts in 
this state. Insurance Co. vs. Chowning, 86 Tex. 654, 26 S. 
W. 982, 24 L. R. A. 504; Mutual L. Ins. Co. vs. Blodgett, 
8 Tex. Civ. App. 45, 27 S. W. 286; Fidelity & C. Co. vs. 
Allibone, 90 Tex. 660, 40 S. W. 399; Woodmen of the World 
vs. Carrington, 41 Tex. Civ. App. 29, 90 S. W. 921; Penn. 
Mut. L. Ins. Co. vs. Maner, 101 Tex. 553, 109 S. W. 1084; 
Insurance Co. vs. Jay, 50 Tex. Civ. App. 165. 109 S. W. 1117. 

As is said in Insurance Co. vs. Jay, supra: “The additional 
12 per cent upon the amount of the policy therein provided for 
(referring to article 3071, Rev. Stats.) is not pronounced a 
penalty, but is declared ‘damages,’ and every contract of insur- 
ance of the nature of the one under consideration entered into 
in this state is made in view of this article, and its provisions 
enter into and form a part of it.” The action of the insurance 
company in paying the money due on the policies was not, as 
in Insurance Co. vs. Woods Nat. Bank (Civ. App.) 107 S. W. 
119, an offer of the insurance company to pay to the one of the 
two real claimants, when it should be determined who he was, 
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but a voluntary payment to a rival claimant, who had no right 
whatever to the amount due on the policy. The company has 
indemnified itself against its act in paying the money due on the 
policy to one who was not entitled to receive it; now let it resort 
to its indemnity. 

The judgment is affirmed. 


BORCHERS vs. BARCKERS Er At.* 
(St. Louis Court of Appeals. Missouri.) 


ASSIGNMENT OF POLICY—ASSENT—WAIVER. 


Where an insurance company paid over the proceeds of a policy which 
had been assigned and claimed no benefit under a provision requiring 
its Assent to the validity of an assignment, it thereby waived a failure 
to secure its assent to the assignment which could not be attacked 
for that reason by claimants of the fund. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


* Decision rendered, June 6, 1911. Rehearing denied, June 30, IgII. 
138 S. W. Rep. 555. 


SHEPPARD vs. CROWLEY.* 
(Supreme Court of Florida, Division B.) 


LIFE INSURANCE—CHANGE OF BENEFICIARY. 


Where under the terms df a life insurance policy, a change of the bene- 
ficiary is to take effect upon the indorsement of the same on the 
contract by the life assurance society, such change may not take effect 
at any other time than that agreed upon without the consent of the 
society. 

(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


CHANGE OF BENEFICIARY—CONSENT OF INSURER. 

Where a change in the beneficiary of a life policy may not take effect 
without the consent of the life assurance society, to be evidenced by 
an indorsement thereof on the contract of insurance by the society 
at its home office, the act required to be done by the society is not a 
mere ministerial one. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


~* Decision rendered, June 12, 1911. 55 South. Rep. 841. Syllabus by 
tie Court. 
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CHANGE OF BENEFICIARY. 

Where a change in the beneficiary of a life policy was pending and 
unfinished when the assured died, and upon his death the amount 
of the insurance was payable to his estate, upon the happening of 
his death his estate, to be represented by his administrator, imme- 
diately became vested with the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 
589.) 


SAMPSON vs. LADIES OF THE MACCABEES OF THE 
WORLD, Inc. (No. 16,483.)* 
(Supreme Court of Nebraska.) 
“SUICIDE.” 


Suicide in law is the act of taking one’s own life voluntarily and in- 
tentionally—self-murder. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 6764-6769; vol. 
8, p. 7809. ) 








* Decision rendered, June 26, “‘JOII. 131 N. Ww. Rep. 1022. SyHabus by 
the Court. 


KAVANAUGH vs. SUPREME COUNCIL OF ROYAL 
LEAGUE.* 
(St. Louis Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE--SUICIDE CLAUSE—VALID- 
Pry. 


In Illinois, under the decisions of its courts, an agreement by a member 
of a mutual benefit society to comply with future by-laws authorizes 
a future by-law reducing or destroying benefits on suicide; but the 
rule is otherwise in Missouri. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) ° 


MUTUAL BENEFIT INSURANCE—LAWS GOVERNING. 

A mutual benefit certificate of life insurance, issued by an Illinois cor- 
poration and accepted by a member who then, and when he died, re- 
sided in that state, as does his wife, is governed by the laws of that 
state, as affecting validity of a by-law reducing the benefits payable 
on suicide, under an agreement that the member would abide future 
by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 203, 1934; Dec. 
Dig. § 712.) 


* Decision rendered, June 6, 1911. 138 S. W. Rep. 350. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD 
vs. JACKSON.* 
(Court of Civil Appeals of Texas.) 


LIFE INSURANCE—DEATH FROM VIOLATION OF LAW—BUR- 
DEN OF PROOF. 

On the question whether insured was the aggressor in the difficulty in 
which he lost his life, and so was within the condition of the cer- 
tificate on his life that it should be void, should he die in conse- 
quence of the violation or attempted violation of the laws, insurer 
has the burden of proof. 


(For other cases, see Insurance, Dec. Dig. § 817.) 


LIFE INSURANCE—DEATH FROM VIOLATION OF LAW—EVI- 
DENCE. 

Evidence, in an action on a life certificate, held to make a question for 
the jury whether insured was the aggressor in the difficulty in which 
he lost his life, as regards the condition that, should he die in con- 
sequence of the violation or attempted violation of the laws, the 
certificate should be void. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


* Decision rendered, May 20, 1911. Rehearing denied, June 7, 1911. 
138 S. W. Rep. 1137. 


HAYWOOD vs. GRAND LODGE OF TEXAS K. P.* 
(Court of Civil Appeals of Texas.) 


MUTUAL BENEFIT INSURANCE—CONTRACT—INCORPORA- 
TION OF CONSTITUTION AND BY-LAWS. 

The constitution and by-laws and the policy of a fraternal benefit asso- 
ciation constitute the insurance contract between a member and the 
association. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


INSTRUCTION—FORFEITURE AS STRICTLY CONSTRUED. 

A provision in a policy for forfeiture for nonpayment of assessments 
being for the benefit of the insurer is to be strictly construed, and, 
if there are repugnant conditions, the courts will enforce such as 
are in favor of the insured, and will prevent a forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 
720. ) 

/ 


MUTUAL BENEFIT INSURANCE—FORFEITURE—NOTICE TO 
EFFECT FORFEITURE. 

The constitution of an insurer provided that a member more than three 
months in arrears should forfeit all rights under his policy; that 


* Decision rendered, May 24, 1911. 138 S. W. Rep. 1194. 
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every member should pay through his lodge the amount prescribed 
by the grand lodge quarterly in advance; that delinquent members 
should be immediately notified of arrearages, if possible, through the 
persons named as beneficiaries that their names would be dropped 
from the roll unless paid on or before a stated time; and that, where 
a wife was a beneficiary, the notification should be addressed to her 
and the notice inside to the member. Held, that under these provisions 
a member in arrears did not suffer a forfeiture until he had been 
notified of his delinquency in the manner provided. 


(For other cases, see Insurance, Cent. Dig. §§ 1917-1918; Dec. Dig. § 
756.) 


MUTUAL BENEFIT INSURANCE—ACTION FOR BENEFITS— 
BURDEN OF PROOF. 


Where the insurer by its constitution has provided the manner of giving 
notice of a member’s delinquency, and pleads that the deceased 
member had forfeited his policy by nonpayment of assessments, it 
has the burden of proving forfeiture and the giving of notice in the 
manner provided. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—NOTICE TO 
EFFECT FORFEITURE. 


Where the laws of a ‘benefit society expressly provide the manner of 
giving a notice, that manner must be followed, and no other will 
suffice, in the absence of a custom or contract binding upon the 
member to receive notice in a different manner. 


(For other cases, see Insurance, Cent. Dig. §§ 1917-1918; Dec. Dig. § 
756.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS—EXISTING LAWS. 


The constitution of a subordinate lodge provided that all powers not 
reserved to a superior lodge were given to it, such as creating its 
own by-laws, etc., and that every member should pay such benefits 
and dues as were stipulated by the by-laws; and at the organization 
of the lodge an oral motion was made and adopted fixing the amount 
of monthly dues, but this action was never recorded in the minutes 
or carried into the by-laws. Held, that the subordinate lodge could 
not require its members to pay any sums as monthly dues unless the 
amount should be stipulated in and fixed by the by-laws, and that 
the unrecorded proceeding fixing the monthly dues could not be 
regarded as a by-law. 


(For other cases, see Insurance, Dec. Dig. § 718.) 
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MORGAN ert au vs. MUTUAL BENEFIT LIFE INS. CO.* 
(Civ. 863.)* 
(District Court of Appeal, California, First District.) 


RIGHTS TO PROCEED—CHARGE FOR PAYMENT OF PREMIUM. 

Where a third person, at the request of insured and the beneficiary, pays 
the premiums on the life insurance, such payments are a lien on the 
policy and the proceeds thereof, even though the assignment of policy 
is not effective. 


(For other cases, see Insurance, Cent. Dig. § 1482; Dec. Dig. § 590.) 


* Decision rendered, April 25, 1911. Rehearing denied by Supreme 
Court, June 24, 1911. 116 Pac. Rep. 385. 


SATTERFIELD vs. FIDELITY MUT. LIFE INS. CO.* 


(Supreme Court of Alabama.) 


POLICIES—CONSTRUCTION WITH APPLICATION. 


A life policy and the application attached as a part thereof must be con- 
strued as a single contract. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


* Decision rendered, Feb. 1, 1911. Rehearing denied, May 5, I9II. 
55 South. Rep. 200. 
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FIRE. 


COURT OF APPEALS OF NEW YORK. 


HEILBRUNN 
US. 


GERMAN ALLIANCE INS. CO. or New Yorx.* 


FIRE INSURANCE—MORTGAGE CLAUSE—CONSTRUCTION. 


As the stipulations and conditions of the standard fire policy which 
relate to the proceedings after the liability of the company has 
accrued in terms relate to the mortgagor only, all or none of such 
terms must be held to apply to the mortgagee, and, as many of them 
are inapplicable, none apply. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 
622.) 


Appeal from Supreme Court, Appellate Division, First De- 
partment. 

Action by Simon Heilbrunn against the German Alliance In- 
surance Company of New York. From the judgment of the 
Appellate Division (140 App. Div. 557, 125 N. Y. Supp 374), 
reversing an order sustaining a demurrer to the complaint, 
defendant appeals. Affirmed. 

See, also, 126 N. Y. Supp. 1131. 


Auton B. Parker, for Appellant. 
Jacos R. Scuirr, for Respondent. 
CoLLIN, J. 

The nature of the action and the facts, so far as material, are 
stated in the opinion of Scott, J., below. Heilbrunn vs. Ger- 
man Alliance Ins. Co., 140 App. Div. 557, 125 N. Y. Supp. 374. 

We admit that insurance companies ought to have more pro- 
tection in the matter of the time within which actions upon their 
policies must be brought, and possibly in other respects, than has 
been afforded them under the decision of the Appellate Division 
in this case; but the difficulty is that the language of those stipu- 
lations or conditions of the policy which relate to the proceed- 
ings after the liability of the company has accrued through the 
fire, does not enable or permit us to apply them to the mort- 
gagee in such part only as may be practicable or expedient. We 
must hold (unless our decision is to be wholly arbitrary) that 
all those stipulations, which in terms relate to the mortgagor 
only, apply equally to the mortgagor and mortgagee, or we must 
hold that none of them do. The former dictates that which is 
impossible of performance. The remedy of the companies is 


* Decision rendered, June 16, 1911. 95 N. E. Rep. 823. 
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to apply to the Legislature for leave to modify, as to the matters 
indicated, the standard fire insurance policy of the state of 
New York. 

On the merits we concur with the opinion of Scott, J., below. 

The order of the Appellate Division in this case should, there- 
fore, be affirmed, with costs, and the question certified answered 
in the affirmative. 

Cullen, C. J., and Gray, Haight, Vann, Werner, and Hiscock, 
JJ., concur. 

Order affirmed. 


SUPREME COURT OF MISSISSIPPI. 


SHIVERS 
US. 


FARMERS’ MUT. FIRE INS. CO. (No. 15,106.)* 


VALIDITY OF POLICY—DESCRIPTION OF PROPERTY. 


Error in the description in a fire policy of the insured property as being 
in section II, instead of section 2, will not vitiate the policy, where 
there is sufficient in it pointing out the insured property to authorize 
parol evidence identifying it with that destroyed, and it appears that 
section 2 adjoined section 11 on the north, though the policy pro- 
vides that it shall be void if insured has misrepresented any material 
fact or circumstance concerning the subject-matter. 

(For other cases, see Insurance, Cent. Dig. § 590; Dec. Dig. § 275.) 

FIRE INSURANCE—CONSTRUCTION OF POLICY. 

Fire policies will be construed most strongly in favor of insured. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 

FIRE INSURANCE—CONSTRUCTION OF POLICY—DESCRIP- 
TION. 

A fire policy should be construed, if practicable, so as to cover the 
subject-matter intended, and a false part of the description may be 
disregarded, if sufficient remains to identify the property. 

(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


Appeal from Circuit Court, Simpson County; W. H. Hughes, 
Judge. 

Action by W. D. Shivers against the Farmers’ Mutual Fire 
Insurance Company. From a judgment sustaining a demurrer 
to the declaration, plaintiff appeals. Reversed and remanded. 


L. E. Macee and Hitton & Hiton, for Appellant. 
Barvour & HENRY, for Appellee. 


* Decision rendered, July 3, 1911. 55 South. Rep. 965. 
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ANDERSON, J. 

The appellee, the Farmers’ Mutual Fire Insurance Company, 
entred into a contract of insurance with appellant, W. D. Shivers, 
by the terms of which it insured his dwelling house and house- 
hold furniture in the sum of $700 against loss by fire. The 
property insured was destroyed by fire, and on appellee’s failure 
to pay the loss claimed appellant brought this suit. To the 
declaration appellee interposed a demurrer, which was by the 
court sustained, and the suit dismissed, from which judgment 
this appeal is prosecuted. 

The question presented by the declaration and demurrer is 
whether the policy is unenforceable in a court of law, because 
the property insured is therein described as being in section 11, 
etc., when in fact, as shown by the declaration, it was in section 
2, just north of section 11. The policy of insurance is made 
an exhibit to the declaration. The averments of the declaration 
necessary to be set out are as follows :— 

“That heretofore, to wit, the said defendant was, and still is, 
engaged in writing insurance against loss of property by fire, 
and was so engaged on the 16th. day of October, 1909. On the 
said 16th day of October, 1909, a duly authorized agent of the 
defendant, to wit, James M. May, came to the home of plaintiff, 
about one mile from Shivers, in Simpson County, state of 
Mississippi, and solicited the plaintiff to take a policy in the de- 
fendant company. At the request and solicitations of the said 
agent, James M. May, plaintiff did then and there agree with 
the defendant to insure certain property, enumerated in policy 
No. 10962, which is made an exhibit hereto and part of this 
declaration. Plaintiff avers that the said agent, James M. May, 
of the defendant company, was, at the time that the application 
for insurance by plaintiff with the defendant was made, on the 
premises of plaintiff which is insured by said policy. The agent 
of the defendant saw the property, and knew exactly what prop- 
erty was being insured. Plaintiff avers that the agent, James 
M. May, did not require a formal application to be made 
by plaintiff, nor has plaintiff ever made formal application in 
writing, and there is therefore no formal written application with 
said policy, nor part of this policy; but the said agent, James 
M. May of defendant, made a memorandum of the property 
to be insured, and had the policy issued according to said 
memorandum. Plaintiff avers that by some inadvertence or 
mistake the location of the property insured was misdescribed, 
so far as its situation is concerned; that is to say, the policy 
issued describes the dwelling house and other property insured 
by said policy as being located in section 11, township 9, range 
20, when it should have been section 2, township 9, range 20. 
However, plaintiff avers that said misdescription as to the 
location and description of the property is immaterial, as it has 
no effect on the hazard of the risk, or the rate of the premium, 
or any other material right of the defendant. Plaintiff avers 
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that the consideration of the contract of insurance, evidenced 
by Policy No. 10962, which is attached hereto, is $17.50; that 
on the 16th day of October, 1909, the defendant, for and in the 
consideration of the said $17.50, paid the defendant by the plain- 
tiff, issued the said policy No. 10962, insuring the property of 
plaintiff described in said policy No. 10962 for a period of 
three years—that is to say, from the 16th day of October, 1909, 
to the 16th day of October, 1912 

The property insured is described in the policy thus :— 

“To an amount not exceeding seven hundred dollars, on the 
following described property, while located and contained as 
described herein, and not elsewhere, to wit :— 

On dwelling house $400.00 
On household and kitchen furniture therein 100.00 
On beds and bedding therein 75.00 
On wearing apparel therein 25.00 
On sewing machine therein 15.00 
On silver plate and plated ware therein. 10.00 
On printed books and engravings therein 5.00 
On organ therein 25.00 
On smoke house 20.00 
On provisions therein 25.00 


—located in civil district of ———— county, ———— miles 
— — from —, section 11, township 9, range 20 W., 
county of Simpson, 1 mile from Shivers, Miss. 

“Reference Clause.—Reference being had to assured’s ap- 
plication No, 10962, which is hereby made a part of this policy, 
and a warranty on the part of the assured.” 

Paragraph 8 of the policy provides, among other things: 
“This entire policy shall be void if the assured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning this insurance or the subject thereof.” 

(1) Appellant’s contention is that the error in describing the 
property insured as being in section 11, instead of section 2, is 
immaterial, because there is sufficient left in the policy after 
rejecting this erroneous description to identify the situation of 
the property insured. On the other hand, appellee contends that 
it was an error material to the risk, and appellant’s only remedy 
is by a bill in chancery to reform the policy and enforce it as 
reformed. 

(2, 3) One of the fundamental rulings governing the con- 
struction of such policies is that they are to be construed most 
strongly in favor of the insured. Boyd vs. Insurance Com- 
pany, 75 Miss. 47, 21 South. 708. And another rule is that: 

“The language of the policy, being chosen by the insurer, it shon!d 
be construed, if practicable, so as to cover the subject-matter 
intended to be covered. A portion of the description whicii is 
false may be disregarded, if enough remains to identify the 
property.” The contract of indemnity will be supportea, if 
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possible. 19 Cyc. 664. The policy under consideration, in ad- 
dition to describing the property as being located in section 11, 
etc., further describes it as being in Simpson County, one mile 
from Shiv ers, consisting of a dw elling house and household fur- 
niture, setting out specifically each class of furniture. 

In Phoenix Insurance Company vs. Gebhardt, 32 Neb. 144. 
49 N. W. 333, the property insured was grain, hay, and stock, 
situated on section 5, township 15, range 19, when, in fact, it 
was situated on section 5, township 15, range 78. The court 
said: “the precise question here involved was before this court 
in State Ins. Co. vs. Schreck, 27 Neb. 527 (43 N. W. 340, 6 
L. R. A. 524, 20 Am. St. Rep. 696), and it was held that the 
variance was not material. The agreement in a policy is to in- 
sure certain property of a party, such as the house in which he 
and his family reside, a barn on his farm, and a warehouse for 
the storage of produce, or, as in this case, certain personal prop- 
erty. A “misdescription of the land on which any of these are 
situated will not defeat a recovery in the case of loss by fire, 
because the court looks at the real contract of the parties, which 
was to insure certain property of the policyholder. The fact 
that such property was on a particular section, as section 16, 
instead of 17, cannot, of itself, affect the risk, and would not 
render the policy void. The defense, therefore, wholly fails.” 

In Omaha Fire Ins. Co. vs. Dufek, 44 Neb. 241, 62 N. W. 
465, the property insured was broom corn, described in the 
policy as being in one township, when in fact it was in another. 
It was contended that the insured’s remedy was in a court of 
equity to reform the policy. The court said: “The contentions 
of plaintiff in error with reference to the necessity of a reforma- 
tion of the policy precedent to bringing suit and the alleged 
fatal effect of the misdescription noted are fully met by the 
following language quoted from Phoenix Ins. Co. vs. Gebhart, 
32 Neb. 144, 49 N. W. 333, supra.” 

In Hatch vs. New Zealand Ins. Co., 67 Cal. 122, 7 Pac. 411, 
the property insured was a warehouse described in the policy 
“Overhand Free Warehouse No. 1, situate at the northeast 
corner of Third and Keys streets, San Francisco,” when in 
fact, the property described was “Overland Free Warehouse 
No. 2,” instead of No. 1.” The court held that, that part 
of the description designating it as warehouse “No. 1” should 
be rejected as false. The court said: “It appearing by 
the proof of the actual condition of the property that the de- 
scription ‘No. 1 was false,’ and that the remaining description 
of the property sufficiently identified it, the false part should be 
rejected. We know no reason why this rule does not apply to 
a description of property in a policy of insurance, as well as to 
a description of property in a conveyance.” 

In Prieger vs. Exchange Mutual Ins. Co., 6 Wis. 89, the prop- 
erty insured was a paper mill, described as “Prieger’s Paper Mill, 
situated northeast quarter of section 26, township 7, range 21,” 
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while the fact was it was situated on the southwest quarter of 
section 25. The court said: “It is supposed that the court will 
take judicial notice of the relative situation of the sections 
and quarter sections of land according to government survey; 
and that the southwest quarter of section 25 corners upon the 
northeast quarter of section 26, and that if the water to propel 
the mill was actually upon the corner of the southwest quarter 
of section 25, it could not in any degree be material to the risk. 
Besides, the testimony of Kluppack shows, if there was an error 
or mistake herein, it was the fault of the agent of the company, 
and not of the plaintiff. But it is entirely immaterial.” 

To the same effect is Dougherty vs. German American Ins. 
Co., 67 Mo. App. 526. 

(4) the location of the property insured is an essential ele- 
ment in the description, and, if its locality is erroneously de- 
scribed, this will void the policy. But if, rejecting such erroneous 
description, there is sufficient left in the policy to point out the 
property intended to be insured, this is sufficient. It is true 
parol evidence is not admissible to so extend the terms of the 
policy as to cover property not intended in the description, “but 
it may be received for the purpose of applying the description to 
the property intended to be described.” 19 Cyc. 670. 

(5) The court takes judicial notice of the fact that section 2 
adjoins section 11 on the north; and in addition to this there is 
sufficient in the policy pointing out the property insured to 
authorize parol evidence identifying the property destroyed as 
that insured. 

Counsel for — rely on Landers vs. Cooper, 115 N. Y. 
279, 22 N. E. 5 L. R. A. 638, 12 Am. St. Rep. 801, and 
Martin vs. Farmers’ "tune rance Co., 84 Iowa, 516, 51 N. W. 29. 
Those cases do not sustain their contention. ‘They are cases in 
which the erroneous description of the property could not be 
rejected and leave in the policy a sufficiency of description to 
point out the property intended. There was not enough in the 
policies in those cases describing the property insured to author- 
ize the admission of parol testimony applying such description 
to the property intended. 

Reserved and remanded. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


REED eT AL. 
vs. 


FIREMEN’S INS. CO. or Newarx.* 


MORTGAGEE CLAUSE—CONSTRUCTION OF POLICY. 

The standard mortgagee clause creates an independent contract of insur- 
ance for the separate benefit of the mortgagee engrafted upon the 
main contract of insurance contained in the policy itself, and to be 
rendered certain, and understood by reference to the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 
581.) 


MORTGAGEE CLAUSE—VALIDITY OF POLICY. 


A policy of fire insurance in the standard form, which is void as to the 
assured owner, because of his breach of the warranty that his interest 
is not other than unconditional and sole ownership, may nevertheless 
be valid as to a mortgagee, when the mortgagee clause in the usual 
form is attached to the policy. 


(For other cases, see Insurance, Cent. Dig. § 571; Dec. Dig. § 271.) 


MORTGAGEE CLAUSE—PROOFS OF LOSS AND APPRAISE- 
MENT. 

Unless the mortgagee clause attached to a fire insurance policy makes it 
obligatory on the mortgagee to furnish proofs of loss and an appraise- 
ment, it is not a condition precedent to his right of action that he 
furnish them. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 
612.) 
RIGHTS OF MORTGAGEE. 


An appropriation by the owner of the proceeds of the sale of the debris, 
after total loss, to his own use, would be an act of the owner, but 
such act would not invalidate the insurance of the mortgagee, or 
cast upon the mortgagee the burden of proving the amount realized 
from such sale. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 
646.) 


Error to Supreme Court. 

Action by Louis S. Reed, administrator, and others, against the 
Firemen’s Insurance Company of Newark, N. J. Judgment for 
plaintiffs, and defendant brings error. Affirmed. 

See, also, 78 N. J. Law, 549, 74 Atl. 477. 


Pitney, HArptn & SKINNER and Ratpu E. Lum, for Plaintiff 
in Error. 

Josepu M. RosenBerry, JULIUS LICHENSTEIN, and SAMUEL A. 
3EsSON, for Defendants in Error. 


* Decision rendered, June 19, 1911. 80 Atl. Rep. 462. Syllabus by 
the Court. 


L Vol. XL.—108. 
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VoorHEES, J. 

This suit is a suit on a fire insurance policy issued by the Fire- 
men’s Insurance Company to Ignatz Fabrikant, insuring him 
against direct loss or damage by fire on two frame buildings in 
Hoboken, N. J. The body of the policy contained the following: 
“Loss if any, payable to David F. and James A. Reed, mortga- 
gees, mortgagee clause attached.” ‘The mortgagee clause, which 
was attached to the policy, as well as the policy itself, was the 
standard form. The suit is brought by the mortgagee. The policy 
bears date October 9, 1903, and on February 25, 1905, the build- 
ings were damaged by fire, as insisted by the plaintiff, to such an 
extent that they were past reparation, and so a total loss, while 
the defendant denied damage to so great an extent and insisted 
that the loss was only partial. On March 8, 1905, Fabrikant was 
notified by the building inspector of Hoboken under an ordinance 
of that city to raze the buildings within six days, because of their 
dangerous condition. The owner sold the buildings to a dealer 
in secondhand building materials, who on or about April 9th or 
10th caused them to be torn down. 

The plaintiff in error relies for reversal principally upon the 
following points: That the interest of the insured Fabrikant was 
other than unconditional and sole ownership; that the loss was 
caused by order of civil authority, and not directly by fire; that 
the company is not responsible for so much of the loss as was 
occasioned by ordinance or law regulating the construction or 
repair of buildings, and that this was such loss, and that there 
was no proof by which the jury could distinguish between that 
loss and the loss by fire; that there was no proof of loss made by 
anybody, either mortgagor or mortgagee; that there was no ap- 
praisal by either mortgagor or mortgagee, although it was de- 
manded by the company of both. In practically all of these points 
is involved the question: Is the mortgagee clause an independ- 
ent contract? The contention that it is runs through all of the 
points made by the defendant in error, except the first point, 
ae is a question of pleading. We have thought well to elimin- 

> all question of pleading at once, for, in view of the conclusion 
cael at on the merits, we may assume that defendant is entitled 
to raise, under the pleadings as they exist, the several questions 
sought to be litigated. 

We proceed, therefore to examine the case upon the merits. 
The insistence of the defendant is that the mortgagee clause is 
not an independent contract, in the sense that none of the terms 
of the policy applies to the mortgagee, because it would then be 
unenforceable, because lacking certainty and completeness, be- 
cause contrary to the intent manifested by the statute (P. L. 
1892, p. 366; P. L. 1902, p. 407), providing for “agreements or 
additions as may be indorsed thereon or added thereto and form 
a part of such contract or policy,” and because to construe this 
clause as a complete independent contract, without resort to the 
policy, is contrary to the words of the clause which refer to the 
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policy, and would do violence to them. It must be admitted that 
the mortgagee clause is not an independent contract in the sense 
that none of the terms of the policy applies to it. It is not in itself 
complete, but becomes so by reading the policy in connection with 
it, and the reading of the two together does not clash with the 
notion that the mortgagee clause creates an independent contract 
between the company and the mortgagee. The policy furnishes 
the terms of the contract between the owner and the insurer. 
The mortgagee clause is the contract between the insurer, and 
the mortgagee, quite separate from the policy, yet ingrafted upon 
it, and to be understood by reference to the policy which renders it 
certain and complete. The policy, therefore, may be looked at for 
the purpose of showing what the mortgagee contract refers to and 
establishes, which is quite different, however, from examining the 
policy for the purpose of defeating the ingrafted contract. The 
Court of Appeals of New York in Eddy vs. London Assur. Corp., 
143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686, referring to the 
mortgagee clause, says: “The controlling idea was a separate 
insurance of the mortgagee, freed from the conditions attached 
to the insurance of the owner, and not to be impaired or weakened 
by any act or neglect of such owner. * * * By taking the in- 
surance in the manner the mortgagee herein did, instead of taking 
out a separate policy, all the provisions in the policy which from 
their nature would properly apply to the case of an insurance of 
the mortgagee’s interest would be regarded as forming part of 
the contract with him, while those provisions which antagonize 
or impair the force of the particular and specific provisions 
contained in the clause providing for the insurance of the mort- 
gagee must be regarded as ineffective and inapplicable to the case 
of the mortgagee.” See, also, Smith vs. Union Ins. Co., 25 R. I. 
260, 55 Atl. 715, 105 Am. St. Rep. 882. The law which applied 
to the old form “loss if any payable, etc., to the mortgagee,” in- 
serted in the policy (Sun Ins. Co. vs. Greenville B. & L. Ass’n, 
58 N. J. Law, 367, 33 Atl. 962; Milliken vs. Woodward, 64 N. J. 
Law, 444, 45 Atl. 796), is inapplicable to the standard mortgagee 
rider, and, although in the body of the present policy we find, as 
above noted, the former, yet it there refers in words to the at- 
tached mortgagee clause for the terms of the contract. 

(1) Our conclusion is that the standard mortgagee clause 
creates an independent contract of insurance for the separate 
benefit of the mortgagee ingrafted upon the main contract of in- 
surance contained in the policy itself, and to be rendered certain, 
and understood by reference to the policy. 

The next contention made in behalf of the company is that the 
mortgagee clause is not a contract to pay the mortgagee under 
any and all circumstances; that it safeguards him only against 
such an act or neglect of the owner as would invalidate the policy ; 
and that, because the ownership of Fabrikant was “other than un- 
conditional and sole,” the title to the property being vested in him 
and his wife, the policy is void ab initio, because such untrue 
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statement was a pre-existing fact, and not an act or neglect of the 
insured. The argument is that, inasmuch as the clause declares 
that the insurance as to the interest of the mortgagee shall not be 
invalidated by any act or neglect of the mortgagor this language 
must refer to acts or neglects of the owner, occurring subse- 
quently to the issuing of the policy, for a void policy could not 
be invalidated. 

We have already determined that the contract insured the mort- 
gagee’s interest separately, and there appears to be an undoubted 
consideration for such contract, not dependent upon the contract 
with the owner. Therefore, admitting, for argument’s sake, that 
the contract with Fabrikant was void, and never sprang into ex- 
istence, because a condition precedent had been broken by him, yet 
there arises an estoppel in favor of the mortgagee against the 
company, precluding it from setting up that state of affairs to 
free itself from liability. It has independently promised to pay 
the mortgagee’s loss, and has represented the instrument to be a 
policy, and has, by referring to it, made use of that instrument 
as a valid subsisting agreement for the purpose of more definitely, 
by such reference, manifesting its contract with the mortgagee. 
Therefore the wording of the clause should be taken distinctly to 
declare that the policy is valid and enforceable, and will so con- 
tinue until rendered invalid by a subsequent act or neglect. The 
words of the clause, “loss shall be payable” amount to a waiver by 
the company, in favor of the mortgagee, of the effect of any prior 
or contemporaneous act of the owner which would have a 
vitiating effect on the policy. A similar argument was made 
in Syndicate Ins. Co. vs. Bohn, 65 Fed. 165, 12 C. C. A. 531, 
27 L. R.A. 614. Judge Sanborn, writing the opinion for the 
United States Circuit Court of Appeals for the Eighth Circuit, 
had to deal with a policy which in that suit had, as against the 
owner, been declared void on the above ground. He then con- 
siders the validity of the insurance in favor of the mortgagee 
arising from a clause similar to that here under consideration. 
After tracing the evolution and history of policies intended to 
secure the interest of mortgagees, and of this clause, the learned 
judge says: “Ihe inference is irresistible that they intended to, 
and that they did thereby, agree that no act or neglect of the mort- 
gagors, unknown to the mortgagee, whether prior or subsequent 
to the date of this contract, should avoid it. Moreover, these in- 
surance companies cannot now be heard to say that these contracts 
were void in their inspection, as to the interest of the mortgagee. 
They tendered to this mortgagee their own policies running to 
third parties, and their contracts with the mortgagee that these 
policies should not be invalidated by any act or neglect of the 
parties. The policies had been issued by themselves, and any 
third party had the right to rely upon their statement as to the 

validity of their own policies. The policies certainly could 
not be invalidated unless they were then valid, and the tender of 
them to this mortgagee as contracts of insurance of its interest as 
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mortgagee, with promises that they should not be invalidated, 
was a clear representation to the latter that those policies were 
then valid. The mortgagee undoubtedly relied upon this repre- 
sentation, and on the faith of it accepted the policies and the 
mortgage clauses as binding agreements of indemnity. It the in- 
surance companies had notified this mortgagee at any time before 
the loss that the original policies were or might have been invalid 
at the inception of the contracts between them, the latter would 
undoubtedly have surrendered the contracts, and sought insur- 
ance elsewhere. They waited until the loss had occurred, and it is 
now too late for them to retract their representations. They are 
estopped to deny the truth of their statement, to the manifest 
injury of the mortgagee.” See, also, generally on this point 2 
Cooley’s Briefs on the Law of Insurance, p. 1228. 

(2) A policy of fire insurance in the standard form, which is 
void as to the assured owner, because of his breach of the war- 
ranty that his interest is not other than unconditional and sole 
ownership, may nevertheless be valid as to a mortgagee, when the 
mortgagee clause in the usual form is attached to the policy. 

The further point is made that the provision in the policy ex- 
empting the company for loss caused by order of a civil authority 
applies to the mortgagee. The reasoning is that such order of 
civil authority cannot be an act or neglect of the owner, but is a 
mere limit of the liability of the company, and the contract with 
the mortgagee does not extend the liability specified in this pro- 
vision of the policy. The points are presented by requests to 
charge, and they were, in substance, that there could be no re- 
covery for the loss directly or indirectly by order of the civil 
authorities; that the notice of the inspector of buildings of the 
city of Hoboken was such order; that it was a jury question 
whether the fire had in fact rendered the buildings dangerous to 
human life; that the finding of the inspector of buildings was not 
binding upon the jury and that it was not enough that the danger- 
ous condition arose from the fire, if it could have been removed by 
reparation ; that, if the damage could be repaired, that should be 
the measure of the verdict for the plaintiff; and that if the jury 
find that repairs could have been made for a cost of any one of the 
different estimates of the defendant, the company is not answer- 
able for the tearing down of the building. 

The court charged that the significance of the testimony as to 
the cost of repairs is to show the value of the buildings at the time 
they were burned. “because if they could have been repaired at a 
cost not exceeding $2,000 that would fix the value at that time. 
You have the testimony of the plaintiff’s witness that in his 
judgment the buildings were worth $9,000. You have the testi- ° 
mony of Mr. McBride that in his judgment they could be re- 
paired for not exceeding $2,000, and that is supported by the 
testimony of his experts that it could have been done for about 
$1,600.” The court further charged: “You have no right under 
the evidence to say that one side says it is worth $2,000, and the 
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other side valued it at $9,000, and therefore we will split the dif- 
ference. * * * The damage was either $2,000 or $9,000 under 
the evidence, and so you must adopt one view or the other in 
arriving at your verdict.” The loss, if any, occasioned by the 
destruction of the buildings, was involved in the prior question 
whether there was a total loss or not growing out of the fire. The 
fact that the inspector’s opinion did not bind the jury they were 
distinctly told, and the plaintiff's figures and the defendant’s 
figures were laid before them for their determination. The 
charge, therefore, was a plain instruction that they might take 
either the defendant’s contention and find a verdict for $2,000 
or they might, if they believed the plaintiff's evidence that there 
was a total loss, find a verdict for the larger amount. There were 
therefore no errors by charge or by omission to charge committed 
by the court in its instructions to the jury. 

(3) The next point made is that there was no proof of loss or 
appraisal made by either mortgagor or mortgagee. A provision 
for the submission of an appraisal as a Ts to a suit is 
legal. Wolff vs. L. L. & Globe Ins. Co., 50 N. J. Law, 453, 14 
Atl. 561; Hamilton vs. L. L. & Globe Ins Co., 136 U. S. 242, 10 
Sup. Ct. 945, 34 L. Ed. 419. The present policy provided that the 
said ascertainment—that is, of the actual cash value of the loss— 
should be made by the insured, and by the company. The effect 
of this clause was held to be a prerequisite to recovery in the case 
last cited. 

The question is whether the mortgagee under the clause insur- 
ing him is exempted from the proof of loss and appraisal. The 
standard clause does not make it obligatory on the mortgagee to 
furnish proofs of loss, and the rule is stated by Clement on Fire 
Insurance, p. 206 to be: “Unless the mortgagee clause attached 
makes it obligatory on the mortgagee to furnish proofs of loss, 
he is not required to furnish them as a condition precedent to his 
right of action on the policy. The failure of the mortgagor or 
owner to furnish the proofs constitutes one of the neglects, from 
the invalidating consequences of which the mortgagee is exempt.” 
The express terms of the policy limit the furnishing of such proofs 
to the insured. Therefore, a demand upon the mortgagee to do 
so is without the express agreement contained in the contract, 
and is not binding upon the mortgagee. 

A further contention is made by the defendant, arising out of 
the fact that some amount was derived by the owner from the 
salvage from the sale of the buildings, the amount of which, 
however, was not in proof. The defendant therefore urges that 
the judgment was for an improper amount, and raises the point 
by assigning error upon the refusal to charge its request “that the 
jury must make allowance for the salvage for the amount realized 
on the sale of the building, and that, if the jury cannot properly 
estimate that salvage, the plaintiff cannot recover at all.” An 
appropriation by the owner of the proceeds of the sale of the 
debris after total loss to his own use would be an act of the owner, 
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but such act would not invalidate the insurance of the mortgagee, 
or cast upon the mortgagee the burden of proving the amount 
realized from such sale. When a building has been totally des- 
troyed, as must be here assumed to be the case, under the finding 
of the jury, the company is liable to pay for the whole value of 
the building as it stood, without reference to the residue there- 
from, although that may have some value. In Seyk vs. Miller’s 
National Ins. Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. A. 523, it is 
said: “The evidence is that all the combustible materials in the 
structure were destroyed, and, although portions of the brick walls 
were left standing, yet they were useless as walls. * * * It 
cannot be doubted that the identity and specific character of the 
insured building were destroyed by the fire, although there was 
not an absolute extinction of all the parts thereof. This was an 
entire destruction of the buildings within the meaning of the 
statute. 1 Wood, Ins. § 107.” 

(4) The provision of the policy that it shall be optional with 
the company to take all or any part of the articles at the ascer- 
tained and appraised value, and also to repair the property on 
giving notice of its intention to do so, but that there can be no 
abandonment to the company of the property described, would in- 
dicate that the salvage, became the company’s only upon notice of 
its election to take it, but, at any rate, that is a matter not affecting 
the amount of recovery by the mortgagee of the full amount of 
its indemnity, in case the loss is total. 

We find no merit as against the plaintiff in the errors assigned 
in this particular. 

The remaining assignments of error have been examined, but 
are found to be without substance. 

The judgment therefore should be affirmed, and it is so ordered. 


SUPREME COURT OF COLORADO. 


CONNECTICUT FIRE INS. CO. 
Us. 


COLORADO LEASING, MINING & MILLING CO* 


I 
FIRE INSURANCE—INVALIDITY FOR “CONCEALMENT”—EVI- 
DENCE. 
In an action on a fire policy, stipulating that it shall be void if insured 
conceals any material fact concerning the insurance or the subject- 
matter thereof, evidence held not to show any concealment in view 


* Decision rendered, May 1, 1911. Rehearing denied, June’5, 1911. 
116 Pac. Rep. 154. 
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of the fact that no inquiry was made by insurer about the matters 
alleged to have been concealed; “concealment” being an intentional 
withholding of any fact material to the risk, which the insured in 
good faith ought to communicate. 


(For other cases, see Insurance, Cent. Dig. §§ 550, 551, 1711-1713; Dec. 
Dig. §§ 258, 665.) 
(For other definitions, see Words and Phrases, vol. 2, pp. 1377-1384.) 


FIRE INSURANCE—“CONCEALMENT” INVALIDATING POLICY. 


A concealment within a fire policy stipulating that it shall be void if 
insured conceals any material fact concerning the insurance or the 
subject-matter thereof involves, not only the materiality of the 
fact withheld and which he ought to have communicated, but also the 
design of insured in withholding it; and the facts alleged to have 
been concealed must be material, and insured must have intentionally 
and fraudulently concealed them. 

(For other cases, see Insurance, Cent. Dig. §§ 552, 555; Dec. Dig. §§ 
259, 260.) 


FIRE INSURANCE—CONCEALMENT OF FACTS—QUESTION 
FOR JURY. 

Where the materiality of facts withheld by insured in a fire insurance 
policy stipulating that it shall be void if insured conceals any material 
fact is not fixed by any writing, the materiality, together with the 
fraudulent intent of insured, must be determined by the jury from 
the circumstances. 


(For other cases, see Insurance, Cent. Dig. § 1737; Dec. Dig. § 668.) 


FIRE INSURANCE—FRAUDULENT PURPOSE OF INSURED— 
EVIDENCE. 

Whether insured in a fire policy stipulating that it shall be void for 
fraud by insured touching any matter relating to the insurance or 
the subject thereof took out the insurance with a fraudulent purpose 
and speculative design of reaping pecuniary profit in the event of a 
loss held, under the evidence, for the jury. 


(For other cases, see Insurance, Cent. Dig. § 1737; Dec. Dig. § 668.) 


UNCONDITIONAL OWNERSHIP—DEFECTS OF TITLE—EVI- 
DENCE. 

An insurer in a fire policy stipulating that it shall be void if interest of 
insured be other than unconditional and sole ownership, seeking to 
defeat the policy for defects in title of insured, must allege and prove 
the same, and where insurer proved that a tax certificate was trans- 
ferred to insured subsequent to the issuance of the policy, but failed 
to prove that insured was not the holder of the certificate when the 
policy was issued, it failed to prove that the tax certificate was out- 
standing against insured at the time the insurance was effected. 


(For other cases, see Insurance, Cent. Dig. § 1712; Dec. Dig. § 665.) 
FIRE INSURANCE—OWNERSHIP OF INSURED—“OWNER.” 


A purchaser in possession under a contract of purchase is the uncon- 
ditional and sole owner within a fire policy though the purchase 
money has not been paid in full; the purchaser not being in default. 

(For other cases, see Insurance, Cent. Dig. § 618; Dec. Dig. § 282.) 

(For other definitions, see Words and Phrases, vol. 6, pp. 5134-5151; 
vol. 8, p. 7744.) 

FIRE INSURANCE—SOLE OWNERSHIP—EVIDENCE. | 

A fire policy stipulating that it shall be void if the interest of insured be 
other than unconditional and sole ownership is not rendered void 
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merely because of the issuance of a tax certificate creating, at most, 
a lien for taxes in existence in substance before the tax sale. 


(For other cases, see Insurance, Cent. Dig. § 613; Dec. Dig. § 282.) 


FIRE INSURANCE—STIPULATIONS AS TO OWNERSHIP. 


A stipulation in a fire policy that it shall be void if the interest of in- 
sured be other than unconditional and sole ownership does not 
distinguish between a legal and an equitable estate in fee, but the 
latter is sufficient. 


(For other cases, see Insurance, Cent. Dig. § 607; Dec. Dig. § 282.) 


FIRE INSURANCE—ACTIONS—EVIDENCE—ADMISSIBILITY. 


In an action on a fire policy issued and taking effect without any appli- 
cation therefor, an application for insurance made by insured to 
another insurer several days after the issuance of the policy sued 
on is inadmissible. 


(For other cases, see Insurance, Cent. Dig. §§ 313, 354; Dec. Dig. § 155.) 


CONTRACTS—CONSTRUCTION. 


In case of doubtful meaning, a policy must be construed in favor of 
insured. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 


FORFEITURES—STIPULATIONS. 

Forfeitures of policies are not favored, and a court will not declare a 
forfeiture by implication. 

(For other cases, see Insurance, Cent. Dig. § 6909; Dec. Dig. § 305.) 


FORFEITURE—STATEMENT OF LOSS—STIPULATIONS—CON- 
STRUCTION. 


A fire policy stipulating that insured shall within 60 days after fire 
render a statement, and that né action shall be brought on the policy 
until compliance with its requirements, and providing in separate 
clauses for forfeitures in enumerated instances, is not invalidated 
by insured’s failure to make the statement within 60 days after a 
loss, but his failure merely postpones the time of payment, and does 
not defeat a recovery in an action commenced after 60 days after the 
statement was furnished, and within 12 months after the loss. 


(For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.) 


Appeal from District Court, Fremont County; Morton S. 
Bailey, Judge. 

Action by the Colorado Leasing, Mining & Milling Company 
against the Connecticut Fire Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

On the 27th day of May, 1904, the appellee Milling Company, 
hereinafter called the plaintiff, insured its reduction mill at Flor- 
ence against loss by fire for a sum not exceeding $60,000, repre- 
sented by policies in several different companies. Sixteen thou- 
sand dollars of this was on the mill building, $31,000 on the ma- 
chinery, tools, and appliances of the mill, $8,000 on ore and 
mineral in the mill, $2,000 on supplies of every kind, $2,000 on 
the office and laboratory building, and $1,000 on the furniture 
of its office and assay department. The policy upon which this 
action was brought was issued by the local agent of the defendant 
insurance company at Florence, and insured one twenty-fourth 





1720 Insurance Law Journal Vol. 40. [Sept., 1911. 


of the property in an amount not exceeding $2,500. On the 4th 
day of March, 1905, the property insured was totally destroyed by 
fire. Upon a refusal of the defendant to pay its proportion of 
the insurance, this action was commenced, and a trial by a jury 
resulted in a verdict and judgment against the defendant in the 
sum of $1,837.28, from which judgment the defendant appealed. 


Owing to the character and number of questions raised by the 
defendant, it is necessary to state the facts with some detail. ‘The 
mill was built in the fall of 1897 or spring of 1898. Before its 
acquisition by the plaintiff, it had been idle, except for about 40 
days. The defendant claims that the enterprise failed. This is 
no doubt true, but apparently from the evidence the failure was 
due, not to the fact that the mill would not pay, if properly 
managed and operated, but to the fact that the owner did not have 
the money to pay for the mill or other expenses of its business. 
Actions for money judgments were brought against the owner, 
in aid of which attachments were levied on the mill, and finally 
sheriff's deeds were issued to one Tuthill, based upon judgments 
obtained in those actions. Afterwards Tuthill died, leaving a 
widow, who, so far as the record shows, was his sole heir. She 
lived in Boston, and was desirous of selling the mill. At that time 
the plaintiff had a lease upon the Dexter mine in the Cripple 
Creek district, and also owned or leased the El Paso dump, and 
was desirous of obtaining the mill for use in the reduction of 
its ores. On April 2, 1904, one Andrews, a real estate and in- 
surance agent at Florence, at the ,request and on behalf of the 
plaintiff, obtained from Mrs. Tuthill, through her agent in Den- 
ver, a contract, whereby she sold the mill and ground upon which 
it stood to Andrews for $10,000, and agreed to convey it in 15 
days, free and clear of all liens and incumbrances, and Andrews 
agreed that within 30 days after the deed was presented and ten- 
dered he would pay the purchase price of $10,000 less $500 which 
he paid at the time he received the contract, and the contract re- 
cited that Andrews was to have possession of the mill. On April 
4th, two days thereafter, Andrews assigned this contract to the 
plaintiff, and received the $500 which he had paid on the pur- 
chase price, and the plaintiff agreed to pay the balance to Mrs. 
Tuthill. The plaintiff took possession of the mill, put it into 
condition for operation, started running it on the 29th or 30th of 
May, and continued to operate it until the time of the fire in the 
following March. In August or the early fall of 1904 the plaintiff 
lost its lease upon the Dexter mine, and thereafter continued 
operating with the ore from the El Paso dump. The plaintiff ex- 
pended about $7,000 in improving the mill besides the necessary 
labor, and about half of this was done before the issuance of the 
policy in suit. On the 27th day of May, the date of the issuance 
of the policy, $5,000 had been paid on the purchase price of the 
mill. The final payment of the purchase price was made on 
July 6th. A deed from Mrs. Tuthill, running to Andrews, was 
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then delivered, and on the same day Andrews delivered a deed of 
the premises to the plaintiff. 

Some time after the contract of purchase was obtained, the 
matter of insuring the mill was talked over, an amount of $60,- 
000 was agreed upon and the matter was turned over to Andrews. 
He wrote a policy for $15,000 of the insurance in a company that 
he represented and gave the balance over to Mr. McCandless, 
another real estate and insurance agent at Florence, who repre- 
sented several companies, among whom was the defendant. There 
was no written application for the insurance and-no inquiries or 
representations were made about the value of the mill or plain- 
tiff’s title to it. The purchase price of the mill was not disclosed. 
Mr. McCandless knew the mill from the time it was erected, but 
said he did not know anything about its value. He took it for 
granted that it was worth the amount of the insurance. Later he 
inspected the mill in company with another agent for another 
company. He examined the mill thoroughly for fire protection, 
and was satisfied to continue the risk. Two or three days after 
the policies were issued and delivered, a blank application for 
one of the companies, other than the defendant, was handed to 
the plaintiff, filled out, and signed by it and, returned to Mr. 
McCandless. In this application, the answers, among other 
things, indicated that the property was not mortgaged or incum- 
bered ; that there never had been any legal or other difficulty about 
it; that it was a paying investment to the owners; that the pros- 
pects for future profitable use of the property were first class, and 
that it would sell for $63,000. The policies provided that the 
amount of loss, in case of fire should be determined by the insured 
and insurer, and, if they could not agree, then by appraisers. On 
April 6, 1905, after entering into a nonwaiver agreement, the 
plaintiff and insurance companies compromised and adjusted the 
total loss at $38,809.15. 

The plaintiff was an Arizona corporation with a capital stock 
of $75,000 divided into 750,000 shares of the par value of 10 cents 
each, and was engaged in leasing and operating mining property. 
At the time it purchased the mill, its indebtedness was about 
$30,000. It had about 180,000 of its shares of stock for sale. 
This stock: was disposed of at its par value. On June 2oth 
Andrews was given 10,000 shares for his services in purchasing the 
property. This is all he ever owned and he afterward became 
the manager under salary. At the time of the fire the indebted- 
ness of the company amounted to about $19,000, and there was 
in the mill about $2,100 worth of ore. The stock of the company 
was distributed among about 285 holders. The mill had paid a 
small profit. Such remaining facts as are necessary will appear 
in the opinion. 


SyLvester G. WiLLtAMs and CiypE C. Dawson, for Appel- 
lant. 
James T. Locke, for Appellee. 
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Musser, J. (after stating the facts as above). 

(1) The defendant set up eleven separate defenses, each of 
which related to an alleged breach of some condition of the policy, 
which it is argued was sufficient to defeat the action. Numerous 
errors are assigned, most of which center about and are related 
to the first. The first assignment of error is that the court erred 
in refusing defendant’s request to instruct the jury to return a 
verdict in its favor. The policy provided that it should be void 
if the insured had concealed any material fact or circumstance 
concerning the insurance or the subject thereof, or in case of any 
fraud by the insured touching any matter relating to the insurance 
or subject thereof, whether before or after a loss. Aside from an 
alleged fraudulent intent which the defendant says was concealed 
from it, and which will be noticed later, it is the contention of the 
defendant that the plaintiff concealed from it the fact that the 
plaintiff had purchased the property for $10,000, and had not paid 
the entire purchase price, and that the property had for many 
years, been the subject of continuous litigation and controversy, 
had been idle and thereby impaired in value, and that the title 
had become involved in great uncertainty and dispute. It is well 
to say here that there is no evidence that the title to the property 
had ever been involved in any litigation or uncertainty. It is true 
that attachments issued in aid of actions for money demands, and 
that executions issued upon money judgments obtained against 
the owner were levied upon the property, and that it had been 
sold under these executions, and that sheriff's deeds had issued 
thereon; but this litigation did not relate to the title to the prop- 
erty. It was not litigation between rival claimants to the prop- 
erty, nor was the title uncertain. The attachments and execu- 
tions were levied by creditors of the owner, and the sheriff’s 
deeds merely transferred the undisputed and certain title of the 
owner to another, who obtained a title undisputed and involved 
in no uncertainty. It is true that the property had been idle and 
may have been impaired in value thereby to some extent, but that 
fact was as well known to the agent of the defendant as it was 
to the plaintiff, for that agent lived in Florence, was engaged in 
a business that was bound to call his attention to the activity of 
the various industrial enterprises of the town, and he was ac- 
quainted with the mill from the time that it was built. 

The defendant claims that inasmuch as these matters, which 
it says were concealed, were material, the court should have in- 
structed for it. The defendant loses sight of a very important fact 
in this case, and that is that no inquiry was made of the plaintiff 
about the matters alleged to have been concealed, and that no writ- 
ten application was made for this insurance. “Concealment is the 
designed and intentional withholding of any fact, material to the 
risk, which the assured in honesty and good faith ought to com- 
municate.” Clark vs. Ins. Co., 40 N. H. 333, 77 Am. Dee. 721. 

(2) So that a concealment involves, not only the materiality 
of the fact withheld and which ought to have been communicated, 
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but also the design and intention of the insured in withholding it, 
and, of course, the condition in the policy must be construed in 
the light of this definition of a concealment with which it is con- 
cerned. If an inquiry is made about a material fact and that fact 
is not disclosed upon such inquiry, it is very likely that the person 
questioned intended to withhold it; but, if no inquiry is made, the 
intention to withhold the fact is not so plain. Hence the authori- 
ties make a distinction between cases where inquiry is made and 
cases in which no inquiry is made. The rule is stated in Wood 
on Insurance. 388: ‘When no inquiries are made, the intention of 
the assured becomes material, and, to avoid the policy, they must 
find, not only that the matter was material, but also that it was 
intentionally fraudulently concealed.” To the same effect are 
Alkan vs. N. H. Ins. Co., 53 Wis. 136, 10 N. W. 91; Van Kirk vs. 
Citizens’ Ins. Co., 79 Wis. 627, 48 N. W. 798; Johnson vs. Scott, 
Union and Natl. Ins. Co., 93 Wis. 223, 67 N. W. 416; Sanford 
vs. Royal Ins. Co., 11 Wash. 653, 40 Pac. 609; Lancashire Ins. 
Co. vs. Monroe, 1o1 Ky. 12, 39 S. W. 434, 19 Ky. Law Rep. 204; 
Arthur vs. Palatine Ins. Co., 35 Or. 27 57 Pac. 62, 76 Am. St. 
Rep. 450; 2 Clement on Ins. 3, 4. 

(3) It is thus seen that in the circumstances of this case it is 
not alone the materiality of the facts which were withheld that 
was to be found, but also whether or not the plaintiff intentionally 
and fraudulently withheld them. The materiality of these facts 
was not fixed by any writing, as is often the case in insurance, but 
it must be drawn from.circumstances. So also must the fraud- 
ulent intent of the insured be drawn. It is said in 1 May on In- 
surance, § 195, that, where the materiality is to be inferred from 
circumstances and not upon the construction of some writing, it 
is a question for the jury. How much more would the fraudulent 
intent of the insured in withholding these facts be for the jury? 
It was not for the court to say as a matter of law that the facts 
alleged to have been concealed were material, and that the insured 
had intentionally and fraudulently withheld them, and hence no 
error was committed in refusing to instruct the jury to return 
a verdict for the defendant so far as such concealments were 
concerned. ‘The defendant itself saw the propriety of such a 
ruling when it asked the court in a number of instructions to sub- 
mit to the jury the question of the materiality of the facts alleged 
to have been concealed, and that, if they found them material, to 
return a verdict for defendant. The defendant is not now con- 
sistent in urging this court to say that the lower court ought as 
a matter of law to have said that material facts were concealed, 
and at the same time urge this court to say that the lower court 
erred in refusing to give instructions submitting the question to 
the jury. The mistake which the defendant made in its request 
for such instructions was in asking the court to tell the jury that 
if the facts alleged to be concealed were material they should find 
for the defendant, omitting in each of the requested instructions 
the necessary element under the facts in the case, the jury must 
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also find that the facts were intentionally and fraudulently con- 
cealed before they could find for the defendant. This answers a 
number of the assignments of error in this case relative to the 
refusal to give requested instructions. The jury was not wrongly 
instructed in this matter. If there was any failure to instruct 
thereon, though we do not say that there was, it was only non- 
direction. 

(4) Another ground upon which the defendant claims that a 
verdict should have been directed is that the insurance was taken 
out with a fraudulent purpose and speculative design and not for 
the purpose of indemnity ; that it was sought in an amount greatly 
in excess of the purchase price and value of the property, with the 
design of reaping great pecuniary profit, in event of loss, and to 
give a fictitious value to the property and stock of the company to 
aid it in the sale of its stock, and that thus a situation was fraud- 
ulently created by the plaintiff, whereby it would be more prof- 
itable to the plaintiff to obtain the insurance than to preserve the 
property, thereby greatly increasing the moral hazard of the risk 
without the knowledge of the defendant. ‘This whole matter was 
submitted to the jury in a clear, full, and complete instruction. 
The defendant admits that the instruction was a correct state- 
ment of the law, but insists that, under the evidence, it appeared 
so clearly that the insurance was taken out in bad faith by the 
plaintiff for the purposes of speculation, and not for indemnity 
with a fraudulent intent of reaping great profit in case of loss and 
of aiding it in the sale of its stock, that.-as a matter of law the 
court ought to have so declared and instructed the jury to re- 
turn a verdict for defendant. The most liberal statement that 
can be drawn from the authorities to aid.the defendant in this 
condition would be to say that it is only where the facts are such 
that all reasonable men must draw the same conclusion from them 
that the drawing of the conclusion is ever considered as one of 
law for the court; and, when a given state of facts is such that 
reasonable men may fairly differ in the conclusion to be drawn 
therefrom, the determination of the matter is for the jury, and 
even such a statement is qualified by some courts. Sullivan vs. 
Phenix Ins. Co., 34 Kan. 177, 8 Pac. 112. Be that as it may, the 
conclusion which the defendant asks the court to draw as a matter 
of law in this case is to be drawn from a great number of cir- 
cumstances appearing or claimed to appear from the evidence 
If the evidence is rightly analyzed, some of these circumstances 
alleged to exist are but conclusions themselves. No authority has 
been cited, and it can be said with reasonable certainty that none 
can be found where in such a case as is now before this court with 
all its facts and circumstances, it is said that the conclusion fol- 
lows as a matter of law that the insurance at its inception was 
fraudulent on the part of the insured. The question whether the 
loss was brought about by the acts or procurement of the plaintiff 
—in other words, whether or not the plaintiff deliberately caused 
the fire—was submitted to the jury in another instruction, and the 
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jury found against the defendant on that. The main argument of 
the defendant for its contention seems to be the fact that the 
plaintiff purchased the mill for $10,000, and then sought and 
obtained insurance in a sum not exceeding $60,000. That fact 
was before the jury, together with all the other facts and cir- 
cumstances of the case. At least $10,000, and probably $11,000, 
of the insurance, was on personal property that was not purchased 
with the mill; that is, ores and supplies and possibly the furniture 
and appliances in the general office and assay office. Here was a 
completed mill, tested and found to be equal for the work required. 
After the purchase and before the insurance was taken out, about 
half of $7,000, besides the necessary labor, was put into it by way 
of improvements, and before the fire, the whole of that sum was 
so expended. There is no testimony that the erection of the mill 
did not originally cost $60,000 or more. The plaintiff was en- 
gaged in mining, and needed this mill for the reduction of its 
ore, it had ore to be reduced, and had reasonable expectations that 
it would continue to have ore. It was its business to mine ore. As 
a matter of fact, it did continue to obtain ore and run the mill to 
the time of the fire. There is no reasonable doubt that to the 
widow in Boston, not engaged in mining or milling, and to persons 
similarly situated, $10,000 was worth as much as the mill. Can 
it be said from this fact that the mill, in the hands of an owner, 
engaged in mining, who expected to be so engaged and who needed 
the mill in his business, was not worth the sum of $60,000 or more, 
especially when it is not made to appear that the construction of 
such a mill would not cost $60,000 or more? In a prospectus of 
the plaintiff, introduced by the defendant itself, for the purpose of 
showing that the plaintiff wanted the insurance for speculation 
and to aid it in a stock-jobbing scheme, it was represented that 
the mill consisted of a main building 70 by 162 feet, an engine 
house 28 by 74 feet, and an assay office and refining department 
36 by 36 feet and a scalehouse; that it was equipped with all the 
necessary machinery for crushing and reducing 150 tons of oxi- 
dized ore daily ; that it was built of the best material, complete in 
every detail for the handling of such ore as the company had, 
and that it was built at a cost of $62,000. Not a word was said 
about the insurance. There is no evidence to show that these 
representations were not true in any particular. Must a court 
find as a matter of law that these representations were untrue 
merely because they were made? Nay; rather until the contrary 
is made to appear, the presumption is that they were true. In ad- 
dition to all this, there was before the jury the circumstance that 
the policy itself was an open one; that is, it provided that the in- 
sured could only recover the actual cash value of the property at 
the time of its destruction by fire. The amount that the de- 
fendant would have to pay was not determined by the amount for 
which the policy was written. The defendant itself did not 
appear to attach much materiality to the value of the property, for 
it made no inquiry about it. No representations were made to it 





1726 Insurance Law Journal Vol. 40. [Sept., 1911. 


relative to the value at or before the issuance of the policy. Can 
it be said as a matter of law, in such a case that the insured ob- 
tained insurance not exceeding $60,000 on $10,000 worth of 
property with the intent of making great pecuniary gains there- 
from, when all that could be recovered, in any event, was the 
actual cash value of the property not exceeding the limit fixed 
whether the value was $10,000 or $60,000? 

Enough has been said to clearly show that a different conclusion 
can be reasonably drawn from the circumstances of this case than 
the one drawn by defendant, and to demonstrate that, if the court 
below would have directed a verdict on the grounds urged by the 
defendant, that court would have committed error against the 
plaintiff, and it is equally clear that the lower court committed 
no error against the defendant when it submitted the question to 
the jury, under an instruction which was a correct statement of 
the law. There was a condition of the policy that, unless other- 
wise provided by agreement indorsed thereon or added thereto, the 
policy should be void, if the interest of the insured be other than 
unconditional and sole ownership, or if the subject of the insur- 
ance be a building on ground not owned by the insured in fee 
simple. The defendant says that a verdict should have been 
directed in its favor, for the reason that no agreement was in- 
dorsed on or added to the policy, and the undisputed evidence is 
that the interest of the plaintiff in the premises insured was 
that of a vendee under a contract of purchase and hence not a 
fee simple, and that there was a lien for the purchase price and an 
outstanding tax sale certificate against the property, which ren- 
dered plaintiff's ownership other than unconditional and sole. If 
this contract of purchase is examined, it is found that the vendor 
sold the land and mill thereon to the vendee, and that she agreed 
to convey it to the vendee, free and clear from all liens and in- 
cumberances within fifteen days or sooner if practicable. The 
vendee agreed that within 30 days after the presentation or tender 
of the deed to him he would pay the balance of the purchase price. 
No reservation of any lien for the purchase money was made, nor 
was the conveyance dependent on the payment of the balance. 
The vendor had at most 15 days from the date of the contract 
within which to convey the property to the vendee, clear and free 
from all liens and incumbrances, and the vendee had at least 30 
days from that date to pay the balance. It is difficult to conceive 
how the vendor had a lien under such a contract. The facts with 
reference to the tax certificate were that it had issued, but it 
was transferred to the plaintiff. When the certificate was trans- 
ferred to the plaintiff, it was no longer outstanding against the 
plaintiff. The defendant proved that the certificate was trans- 
ferred to the plaintiff at or before the delivery of the deed on July 
6th. Under this proof, the plaintiff may have been the holder 
of the certificate on May 27th, when the policy was issued. 

(5) The defendant, after proving that the plaintiff may have 
been the holder, failed to prove that the plaintiff was not the holder 
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when the policy was issued, and thus failed to prove that this tax 
certificate was outstanding against the plaintiff, at the time the 
insurance was effected. It therefore failed to prove facts suffi- 
cient to maintain its position with reference to this matter. It 
would have to and did allege facts in defense that would pre- 
sent the issue. Loyal Mut. Co. vs. Brown Co., 47 Colo. 467, 475, 
107 Pac. 1098. It is elementary that whatever must be pleaded 
must also be proven. For the purposes of the case, however, it 
may be assumed, as contended by the defendant, that the vendor 
had a.lien upon the land for the balance of the purchase money 
merely because the balance was unpaid, and it may be assumed 
that the tax certificate was outstanding in the hands of another 
party at the time of the issuance of the policy. 

(6). This contract of sale and purchase was at once assigned* 
to the plaintiff by Andrews, and the plaintiff succeeded to all 
rights and liabilities thereunder. The relation of a vendor with 
a lien for the purchase money to the vendee in possession is the 
same as that of a mortgagee to a mortgagor in possession. Lov- 
enthal vs. Home Ins. Co., 112 Ala. 108, 20 South. 419, 33 L. R. 
A. 258, 57 Am. St. Rep. 17. That case holds that a mortgage 
upon the land is not violative of such a condition in a policy, and 
refers to many cases supporting the position, quoting from Dol- 
liver vs. St. Jos. Ins. Co., 128 Mass. 315, 35 Am. Rep. 378, as’ 
furnishing a key ta the rulings in all the cases referred to. Be- 
sides, as will be seen hereafter, there are many cases holding that 
a vendee in possession under such a contract of purchase is the 
unconditional and sole owner, notwithstanding that the purchase 
money has not been paid in full. (7) The tax sale had not changed 
the interest of the owner. The certificate was, at most, a lien. 
The tax was a lien before,the sale and before it became delin- 
quent. The sale merely changed the form of the lien and trans-~ 
ferred it from the state, county, and municipality, or whoever held 
the lien, to the holder of the certificate. It might as well be said 
that if an owner takes out a policy with such a condition before he 
pays his taxes, whether delinquent or not, it will be void upon loss, 
because the property was incumbered with the lien of the taxes 
at the time the insurance was effected. 

At the time the policy was issued, the plaintiff was the holder 
of the contract of purchase,-in possession, using and improving 
the property and exercising all acts of full ownership. It had paid 
one-half or $5,000 of the purchase price. It was absolutely bound 
to pay the balance when due, though the mill burned down before 
that time. It was not in default. True, it did not have the legal 
title. : 

(8) Its title was an equitable one, but it was an equitable title 
that contemplated and embraced full ownership. The estate 
owned may be in fee simple, though the title by which it is held 
be an equitable one. The plaintiff was the owner in fee simple 
by an equitable title. The vendor held the legal title in trust for 
the plaintiff. The plaintiff being in possession, the vendor could 
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not convey this legal title to another, free from the trust impres- 
sed upon it. 

(9) The condition in the policy does not distinguish between 
a legal and equitable estate in fee. The latter responds to the con- 
dition. ‘The plaintiff was the unconditional and sole owner in fee 
simple within the meaning of the policy. These views are fully 
sustained by the following authorities, in many of which the pur- 
chase price had not been paid in full: Loventhal vs. Home Ins. 
Co., 112 Ala. 108, 20 South. 419, 33 L. R. A. 258, 57 Am. St. 
Rep. 17; Pa. F. Ins. Co. vs. Hughes, 108 Fed. 497, a7 t.. ©. A. 
459; Imp. F. Ins. Co. vs. Dunham, 117 Pa. 469, 12 Atl. 668, 2 Am. 
St. Rep. —: Elliott vs. Ashland Mut. F. Ins. Co. 117 Pa. 548, 

2 Atl. 676, 2 Am. St. Rep. 703; Lewis vs. New England F. Ins. 
io. (CC. 29 Fed. 496; Dupreau vs. Hib. Ins. Co., 76 Mich. 615, 
43 N. W. 585, 5 L. R. A. 671; Queen Ins. Co. vs. May (Tex. Civ. 
App.) 35 8. W. 829. The reasoning in Baker vs. State Ins. Co., 
31 Or. 41, 48 Pac. 699, 65 Am. St. Rep. 807, is to the same effect, 
as is also that in Pelton vs. Westchester F. Ins. Co. 77 N. Y. 605. 
The following authorities hold that such a vendee is the uncondi- 
tional and sole owner of the property purchased within the 
meaning of a clause in an insurance policy requiring such owner- 
ship, and in some, if not in the most of these, the purchase price 
was not paid in full: Milwaukee Mechanics’ Ins. Co. vs. Rhea 
& Son, 123 Fed. 9, 60 C. C. A. 103; Phenix Ins. Co. vs. Save. 129 
Fed. 723, 64 C. C. A. 251, 66 L. R. A. 569; Knop vs. Ins. Co., 
10h Mich. 359, 59 N. W. 653; Chandler vs. Com. F. Ins. Co., 88 
Pa. 223; Martin vs. State Ins. Co., 44 N. J. Law, 485, 43 Am. 
Rep. 397; Davis vs. Pioneer Fur. Co., 102 Wis. 394, 78 N. W. 
596; Matthews vs. Cap. Ins. Co., 115 Wis. 272, 91 N. W. 675 
In the case last cited the court, with reference to a vendee under 
a land contract, being the unconditional and sole owner, said: 
“It does not seem that we are called upon to reconsider or discuss 
a matter so well settled as the law on the subject in question.” 
And in 123 Fed., 60 C. C. A., supra, a case where a part of the 
purchase money remained unpaid, Judge Lurton said: “That a 
vendee in possession under a written agreement for the sale and 
purchase of the property is the equitable owner thereof, and au- 
thorized to represent himself as the owner, or the ‘sole and un- 
conditional’ owner, within the meaning of that term in fire poli- 
cies, is hardly the subject of debate.” The nearest expression 
there is on the subject in this state is in Wich vs. Eq. F. & M. 
Ins. Co., 2 Colo. App. 484, 31 Pac. 389. In effect, that case de- 
cides that such a vendee is the equitable owner invested with the 
entire, unconditional and sole ownership. 

(10) The defendant says the court erred in refusing to admit 
in evidence an application for insurance made by the plaintiff to 
a company other than the defendant, and delivered to McCandless 
several days after the policy in-this case was issued. That the 
application was inadmissible, even if made to the defendant, when 
it does not appear that the making of the application was a 
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condition precedent to the policy taking effect, or that it was 
made under an agreement on the part of plaintiff to make one 
after the issuance of the policy, is settled by this court in 
Loyal Mutual Co. vs. Brown Co., 47 Colo. 467, 107 Pac. 1098, 
and, when made to an entirely different company than the 
defendant, there is much more reason for not admitting it. 
The defendant at no time before or after the issuance of the 
policy asked for any representations from the plaintiff. The 
policy contained the following provisions: “If fire occur the in- 
sured * * * within sixty days after the fire, unless such time 
is extended in writing by this company, shall render a statement 
to this company, signed and sworn to by said insured, stating 
* * * No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity until after 
full compliance by the insured with all the foregoing require- 
ments.” It also provided that the loss should not become payable 
until sixty days after notice, ascertainment, estimate, and satis- 
factory proofs of loss required had been received by the com- 
pany, and that suit upon the policy must be commenced within 
twelve months after the fire. As a matter of fact, the required 
statement was sent after the expiration of the sixty days, and was 
ever after retained by the defendant without objection thereto, on 
any ground, until it filed its answer in this case. The question 
of waiver, however, will not be considered. It is not provided 
that there shall be a forfeiture, or that the company will not be 
liable in case the statement is not rendered within sixty days after 
the fire. There are a number of clauses in the policy expressly 
beginning with the words “this entire policy shall be void,” or 
“this company shall not be liable,” and stating the particular in- 
stances in which the policy shall be void or the company not lia- 
ble. At least sixteen contingencies are named in which the policy 
shall be void, and at least thirteen in which the company shall not 
be liable. The failure to furnish the statement within sixty days 
is not among these contingencies. The matter referring to the 
statement is in a different clause from any of those contingencies, 
and the clause in which it occurs does not contain any words of 
nonliability or avoidance. If the policy was to be avoided or 
the company not liable in case of failure to furnish the statement 
in sixty days, why did not the policy so state, when it did so 
state in so many other contingencies ? 

(11) This court and many others have stated that in case of 
doubtful meaning a policy should be construed in favor of the 
insured. 

(12) Forfeitures are not favored, and courts do not declare 
one by implication. 

(13) The policy does not expressly provide that the loss shall 
not be payable unless the statement is furnished within sixty 
days, but it does provide that the loss shall not become payable 
until sixty days after the statement or proofs of loss are received. 
In view of all the foregoing considerations, it must be held, in ac- 
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cordance with what seems to be the rule under the weight of 
recent authority, that the failure to furnish the statement within 
sixty days merely postpones the time of payment to the specified 
time after it was furnished and does not defeat recovery; the 
action having been commenced after sixty days after the state- 
ment was furnished and within twelve months after the fire. 
Insurance Co. vs. Whitaker, 112 Tenn. 151, 79 S. W. 1109, 64 L. 
R. A. 451, 105 Am. St. Rep. 916; Indian, etc., Bank vs. Hart- 
ford F. Ins. Co., 46 Fla. 283, 35 South. 228; Steele vs. German 
Ins. Co., 93 Mich. 81, 53 N. W. 514, 18 L. R. A. 85; Mason vs. 
St. Paul, etc., Ins. Co., 82 Minn. 336, 85 N. W. 13, 83 _ St. 
Rep. 433; Flatley vs. Phoenix Ins. Co., 95 Wis. 618, 70 N. W. 
828; Welch vs. Fire Ass’n, 120 Wis. 456, 98 N. W. ~ So. F. 
Ins. Co. vs. Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 
78 Am. St. Rep. ‘216; Gerringer vs. N. C. Home Ins. Sy 133 N. 
C. 407, 45 S. E. 773; Rheims vs. Stand. F. Ins. Co., 39 W. Va. 
672, 20 S. E. 670; Munson vs. Ger. Ins. Co., 55 W. Va. 423, 47 
S. E. 160; Taber vs. Royal Ins. Co., 124 Ala. 681, 26 South. 
252; Allen vs. Mil., etc., Ins. Co., 106 Mich. 204, 64 N. W. 15; 
Insurance Co. vs. Owens, 69 Kan. 602, 77 Pac. 544. It is a fact 
that respectable authorities have announced a different rule. 
The weight of recent authority, however, supports the rule as 
announced. 13 Am. & Eng. Ency. of Law (2d Ed.) 329; 4 
Cooley, Briefs on Ins. p. 3369; 1 Clement, Fire Ins. p. 201, rule 9; 
4 Joyce on Ins. § 3282. 

There are other errors briefly referred to by defendant. It 
would not be profitable to discuss these. The main contentions 
have been answered, and, finding no error, the judgment is af- 
firmed. 

Judgment affirmed. 

Campbell, C. J., and Garrigues, J., concur. 


COURT OF CIVIL APPEALS OF TEXAS. 
DALLAS. 


DIAMOND 
VS. 
DUNCAN.* 
AGENT OF INSURED—LIABILITIES. 
An insurance broker procured insurance for his principal’s property, and 


before the term had expired the insurer became insolvent and sus- 
pended business. Prior to the expiration of the term, the principal, 


sc a cc eee mc et 
* Decision rendered, June 3, 1911. Rehearing denied, June 10, I9II. 
138 S. W. Rep. 429. 
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not knowing that fact, requested the agent to reinsure the property, 
and this agent agreed to do though he knew that the insurer had 
failed. After this agreement, the property burned, and the broker 
had procured no other insurance. Held, that he was liable for not 
having notified the principal of the failure of the insurer. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


Appeal from District Court, Dallas County; Kenneth Foree, 
Judge. 

Action by Eugene Duncan against W. L. Diamond. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


Avex. F. Wetspurc and Spence, Knicnt, BAKER & Harris, 
for Appellant. 

Harry P. LAwtTer, for Appellee. 

RaIney, C. J. 

Appellee instituted this suit against appellant to recover on the 
following cause of action, as shown by appellee’s amended peti- 
tion, in substance, as follows: That Diamond, an insurance 
broker, had for years been accustomed to take care of Duncan’s 
insurance for him by renewing policies from time to time at 
their expiration; that on July 12, 1904, said Diamond had pro- 
cured for Duncan a certain $1,500 policy in the Traders’ Insur- 
ance Company, and that on October 16, 1904, he obtained for him 
a certain policy for $200; that both of these policies expired 
within three years from their respective dates; that before the 
expiration of said policies said Traders’ Insurance Company be- 
came wholly insolvent, but Diamond failed and neglected to ap- 
prise Duncan of said insolvency, or to obtain any substitute in- 
surance for him; that by such failure said Diamond falsely and 
fraudulently represented to Duncan that said company continued 
to remain solvent, by reason whereof Duncan was deceived and 
failed to procure new insurance, and that after the expiration of 
the first of said policies, and before the expiration of the second, 
the property covered thereby was destroyed by fire, and that same 
exceeded in value the face value of both policies. 

The second count of the petition, after repeating the above 
allegations substantially, alleges an express contract on the part 
of Diamond, some time in the latter part of June or first part of 
July, to renew Duncan’s policies; that Duncan called Diamond’s 
attention about said date to the fact that said policies were about 
to expire, and requested a renewal of same, and Diamond, know- 
ing of the insolvency of said company, yet failed to apprise Dun- 
can thereof, and promised to make the renewal; that as a matter 
of fact Diamond overlooked the matter entirely, and not only 
failed to renew the policies in the Traders’ Insurance Company, 
but failed to obtain any other insurance. 

Defendant’s first amended original answer contained a general 
demurrer and general denial and special pleas. 

The trial of the case resulted in a verdict and judgment in 
favor of Eugene Duncan in the sum of $1,700, with interest at 8 
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per cent from January 1, 1908. The case is here on appeal by 
defendant. 

While the evidence is conflicting, there is sufficient to support 
all the substantial allegations of the petition, which justified the 
verdict and judgment in favor of appellee. 

The first assignment of error presented is: “The court erred 
in the following paragraph of its charge to the jury: ‘If you 
find from the evidence that, prior to the expiration of the poli- 
cies offered in evidence before you, dated June 12, 1904, and Oc- 
tober 10, 1904, said policies were negotiated by W. L. Diamond 
for Eugene Duncan with the Traders’ Insurance Company, and 
that said Traders’ Insurance Company, before their expiration, to 
wit, on or about the Oth day of May, 1906, failed and became 
insolvent, and that said Diamond knew of said insolvency and 
failed to notify said Duncan of said insolvency; and you further 
find that said Duncan was ignorant of said insurance company’s 
insolvency ; and you further find that, on acount of said failure, 
if any, of said Diamond to notify Duncan of said insurance com- 
pany’s insolvency, Duncan failed to insure his property and was 
without insurance at the time of the fire; and you further find 
that in July, 1907, Duncan’s property, as described in said poli- 
cies, was destroyed by fire, and the value of the property so 
destroyed equaled or exceeded in value the amount named in said 
policies; and you further find from the evidence that, prior to 
the expiration of said policies, the said Duncan directed Diamond 
to renew the said policies upon their expiration, and that in an- 
swer to said direction you further find that Diamond verbally 
promised the said Duncan he would do so, and that upon expira- 
tion of the policies Diamond failed to pro¢ure new insurance on 
the property described in said policies, and that by reason there- 
of the said Duncan failed to have new insurance written, and at 
the time of the fire was without insur 
plaintiff.’ ”’ 

The proposition of appellant is, in effect, that, the evidence 
being conflicting as to continuing agency, as to the duty of the 
agent to notify the principal of the insolvency of the insurance 
company, and as to securing substitute insurance, it was a ques- 
tion for the jury, and not a matter of law, and ‘the court erred 
in assuming, as a matter of law, the existence of such duty. We 
are of the opinion that there is no material error in the charge. 

(1) There was evidence that in 1904 Diamond caused two 
policies to be issued by the Traders’ Insurance Company, insur- 
ing Duncan’s property against loss by fire; one June 12th, cover- 
ing the residence, and the other October roth, covering the barn. 
Prior to that time, Duncan had been insuring annually through 
Diamond, and finding it cheaper to insure for three years he, 
through Diamond, took out the three-year policies. The said in- 
surance company became insolvent about May, 1906, and sus- 
pended business. Some time after that, but before the time of 
expiration of said policies, Duncan mentioned to Diamond the 
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matter of insurance and requested Diamond to reinsure for him, 
which Diamond promised to do, but failed. At the time of this 
transaction, Diamond knew of the insolvency of the insurance 
company, and gave no information of that fact to Duncan, of 
which he (Duncan) was ignorant. 

The court by his charge left it to the jury to determine whether 
or not the contract to reinsure was made with Diamond, and it 
was with reference to said contract that the issue of notice was 
predicated. If the contract of reinsurance was made—Diamond, 
knowing at the time that the insurance company was insolvent— 
it was Diamond’s duty to have notified Duncan of such in- 
solvency, that Duncan might have taken steps to protect himself, 
if he (Diamond) did not intend to procure the reinsurance. We 
think, under the evidence of Duncan, which the jury evidently 
believed, that the contract, though in parol, was binding on Dia- 
mond, and his failure to notify Duncan of the company’s in- 
solvency, or procure reinsurance, made him liable for Duncan’s 
loss. By virtue of said contract, Diamond became the agent of 
Duncan in relation to said matter, and Duncan had the right to 
rely upon Diamond’s attending to it for him. 

Finding no error in the record, the judgment is affirmed. 


SUPREME COURT OF COLORADO. 


MERCHANTS’ MUT. FIRE INS. CO. or Cotorapo 
US. 


HARRIS et AL.* 


FIRE INSURANCE—CONSTRUCTION OF POLICY—INTENTION 
OF PARTIES. 

A fire policy must be given effect according to the intent of the parties as 
disclosed by the application and policy, viewed in the light of the 
facts imparted to the agent as to the ownership of the property 
insured. 


(For other cases, see Insurance, Cent. Dig. § 292; Dec. Dig. § 146.) 
FIRE POLICY—MUTUAL MISTAKE—REFORMATION. 


The manager of a store, conducted for the owner in the name of “The 
Exposition,” applied to an agent of a mutual insurance company, 
issuing policies to individuals only, for a policy on the store and 
contents, including his own personal property therein. The agent was 
informed as to the ownership of the property, and the application 
was signed in the name of “The Exposition” by the manager. The 
company issued the policy in the name of the manager, but intended 
to protect the owners of the property; and the manager, in accepting 


* Decision rendered, June 5, 1911. 116 Pac. Rep. 143. 
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the policy, believed that the actual owners were protected in con- 
formity with the statements of the agent. Held to justify a reforma- 
tion of the policy, so as to make it cover the property of the owner 
of the store and of the manager. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


SOLICITING AGENTS—AGENCY. 


A soliciting agent of an insurance company is the agent of the company 
in preparing an application for insurance, and his knowledge is the 
knowledge of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 125; Dec. Dig. §§ 73, 
95.) 


FIRE INSURANCE—SOLE OWNERSHIP—WAIVER. 


A fire policy stipulated that it should be void if the interest of insured 
was other than unconditional and sole ownership. A part of the 
property was subject to a chattel mortgage, which was paid before a 
loss. The agent of insurer was informed of the facts, and the ques- 
tion in the application, “Is the personal property to be insured in- 
cumbered?” was left blank, and the answer to the question as to the 
ownership was that it was sole and unconditional. The agent was 
also informed of the diversity of ownership of the property, and 
represented that the policy would insure the entire property in a 
designated building. Held, that the policy was not invalid because of 
the diversity of ownership or of the mortgage. 


(For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.) 


FIRE INSURANCE—SOLE OWNERSHIP. 


A stipulation in a fire policy that it shall be void if the interest of insured 
be other than unconditional and sole ownership relates to an in- 
cumbrance of the property in its entirety, and the condition is not 
broken merely because a part of the property is subject to a mortgage. 


(For other cases, see Insurance, Cent. Dig. § 613; Dec. Dig. § 282.) 


FIRE INSURANCE—STIPULATIONS—WAIVER. 

The conditions in a fire policy which make the policy void as soon as 
delivered are waived when the existence of the facts are known 
to the soliciting agent at the time of the making of the application. 

(For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. § 378.) 


FIRE INSURANCE—LIABILITY OF INSURER. 

The manager of a store, conducted for the owner as “The Exposition,” 
applied to an agent of insurer for a policy on the contents of the 
store, including property therein of his own. The agent was informed 
of the facts, and the application was signed in the name of “The 
Exposition” by the manager. The company issued a policy in the 
name of the manager, who received and retained the policy. His at- 
tention was not called to the fact that the company had charged the 
policy to him personally. Held, that the policy was enforceable at 
the suit of the manager and the owner of the store, and the com- 
pany could not invoke the doctrine of estoppel against them. 


(For other cases, see Insurance, Cent. Dig. § 262; Dec. Dig. § 141.) 


Appeal from District Court, City and County of Denver; 
Hubert D. Shattuck, Judge. 

Action by Ernest Harris and another against the Merchants’ 
Mutual Fire Insurance Company of Colorado. From a judgment 
for plaintiffs, defendant appeals. Affirmed. 
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R. E. Stevens, for Appellant. 

GrEoRGE ALLEN SMITH, for Appellees. 

BAILEY, J. 

Plaintiffs sue for reformation of a certain contract of insur- 
ance, and for recovery of $2,000.00 for loss of, and damage to, 
property covered thereby, at the city of Boulder, Colorado. The 
policy was written in favor of the plaintiff, Ernest Harris, in- 
dividually, on the 13th day of June, 1906, for one year, the pre- 
mium being $24.40. The fire occurred July 26th next after the 
issuance of the policy. It is claimed that $1,200.00 of the insur- 
ance was on property belonging to Sol Arkush, one of the plain- 
tiffs, and the balance, $800.00, on property of the other plaintiff, 
Harris. It was sought in the suit to reform the policy to make it 
speak the truth, touching ownership, according to the alleged facts. 
Plaintiffs had judgment for $2,000.00, the amount of the policy, 
and a decree for its reformation’as prayed. The defendant brings 
the case here to review that judgment and decree. 

A complete understanding of the facts disclosed at the trial, 
and generally of the issues involved, can best be had by setting 
forth at length the findings of the trial court. These findings 
evidence the utmost care in the disposition of the case, and show 
that the matter was adjudged only after full consideration of both 
law and fact questions. The statement of findings, as it appears 
in the record, follows :— 

“And the court having read the pleadings and heard all of the 
evidence presented and the arguments of counsel, and being 
now fully advised in the premises, doth find the issues in this 
cause for the plaintiffs, and doth further specifically find the 
following facts :— 

“That the defendant company was, on June 13, 1906, and now 
is an insurance corporation, organized under the laws of the 
state of Colorado and carrying on the business of fire insurance 
in said state; that on June 13, 1906, the plaintiff, Sol Arkush, 
was the owner of a certain stock of goods and store furniture and 
fixtures, described in the application and policy of insurance 
hereinafter mentioned and which were situated in the store build- 
ing at No. 928 Pearl street in the city of Boulder, and continued 
to be the owner thereof until after the fire at said building on 
July 26, 1906; that the plaintiff, Ernest Harris, was in charge 
thereof as the agent of Arkush, and that at said times the plain- 
tiff Ernest Harris was the owner of certain household furniture 
and goods which he had in the back part of said storeroom, which 
he occupied also as a living room; that said place was known as 
‘The Exposition’ and the business therein conducted was in the 
name of the “he Exposition.’ 

“The court doth further find that on June 13, 1906, W. J. 
King was an agent of the defendant company employed and 
authorized by it to travel about the state of Colorado to solicit 
and procure for it applications for fire insurance, and was fur- 
nished by the defendant with certain printed blank applications 
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for insurance in the defendant company; that it was part of his 
duty, after procuring the same to be signed by applicants for in- 
surance, to forward such application to the defendant company 
filling the same out with such other information as he might be 
able to obtain himself about the proposed risk in addition to that 
which he obtained from the applicant; that on June 13, 1906, 
said King visited The Exposition, and solicited the plaintiffs, 
through the plaintiff, Harris, to take out fire insurance on the 
aforesaid property; that King filled the answers to only part 
of the questions printed on the face of the application, and pro- 
cured the plaintiff Harris to sign the same in the name of “The 
Exposition by E. Harris, Mngr.’; that King at the time was fully 
and truly informed by Harris as ‘to the div ersity of ownership of 
the property, and of a certain chattel mortgage to Selchow and 
Righter, hereinafter mentioned, and the condition thereof; that 
King stated to Harris that the application signed in the name of 
‘The Exposition by E. Harris, Mngr.’ was the proper way to 
make application for a policy of fire insurance in the defendant 
company to cover the property of both plaintiffs on said premises, 
and that the application thus signed was in correct form and the 
defendant would issue a proper policy thereon which would 
insure both of the plaintiffs to the extent applied for in said 
application. 

“The court doth further find that King forwarded said appli- 
cation to the defendant company, who received and accepted the 
same and thereupon, and without consultation with plaintiff, or 
notifying plaintiffs or either of them, that the application was in 
any way incorrect, issued to them its policy of fire insurance, 
covering the property described in the application, as follows, 
to w it :— 

“Two hundred dollars ($200) on the store furniture and fix- 
tures, 

“One thousand dollars ($1,000) on the stock of merchandise, 
and 

“Eight hundred dollars ($800) on the household furniture and 
goods ; 

“That the defendant company, in writing the policy, ignored 
the application as to the name ‘The E ‘xposition,’ and issued the 
policy in the name of Ernest Harris instead of “lhe Exposition’ ; 
that the policy was then mailed by defendant to the plaintiff 
Harris, who was unfamiliar with insurance law or the provisions 
of insurance policies, and who, upon receiving the policy, ex- 
amined the same but casually, and observing that the property and 
amounts of insurance applied for were all right, believed that 
the policy was correct and that it insured himself and Arkush 
in the amounts and on the property therein described, and there- 
upon sent the defendant company the premium for said policy, 
and that plaintiff retained said policy under such belief. 

“The court doth further find that on July 26, 1906, a fire oc- 
curred at the store without fault on the part of the plaintiffs, and 
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by reason thereof, the plaintiff Sol Arkush suffered a direct loss 
and damage to the store furniture and fixtures in excess of the 
sum of two hundred dollars ($200) and to the stock of merchan- 
dise in excess of the sum of one thousand dollars ($1,000) ; and 
the plaintiff Ernest Harris suffered a direct loss and damage to 
the household furniture and goods in excess of the sum of eight | 
hundred dollars ($800) ; that notice of the fire and loss was sent 
to the company, and in response thereto, and within a day or two, 
J. R. Gardner, manager of the defendant company, visited the 
burned premises, asked who owned the property and was in- 
formed that Sol Arkush owned the store furniture and fixtures 
and stock of merchandise, and that Ernest Harris owned the 
household furniture and goods; that he thereupon asked for the 
policy, which was produced, whereupon he refused to adjust the 
loss, stating as his reason that the policy was in the name of 
Harris; that on August 8, 1906, the defendant company wrote 
to Harris denying all liability on said policy on the alleged ground 
that Sol Arkush was the owner of the property described in the 
policy, and enclosed a check payable to Ernest Harris for the 
amount of the premium theretofore paid, which the plaintiff 
Harris refused to accept, and which he later caused to be returned 
to the company. 

“The court doth further find that the Selchow and Righter 
mortgage covered but a part of the property insured, and that 
Harris informed the agent, King, of the existence of the mort- 
gage at the time the application for insurance was signed, and 
the amount that was still unpaid and secured thereby; and that 
it was due to the act and advice of the agent, King, that the 
question as to incumbrances contained in the application, instead 
of being answered affirmatively, was left blank as were a number 
of other questions which were contained in said application. 

“The court further finds that no misrepresentations were made, 
or concealments practiced, either in the application or otherwise, 
by the plaintiffs, or either of them, and that the conduct of the 
plaintiffs toward the defendant was fair and in good faith, and 
that no evidence was presented in the case to warrant the serious 
charge made in the pleadings of the defendant that the fire was 
the result of the malicious and willful act of the plaintiff, Ernest 
Harris; that there was nothing in the case to show that the 
fire occurred other than as the result of unknown accidental 
circumstances. 

“The court doth further find that the law and equities of this 
case are with the plaintiffs; that the defendant company, after 
having received the plaintiffs’ application, issued its policy of in- 
surance and received the premium therefor, ought not, after a 
loss has occurred, be permitted to escape liability on the plea that 
owing to its own mistake the policy was not issued in the proper 
names of the assured, especially when its agent who solicited 
the insurance was fully informed as to the facts at the time the 
application was signed, and advised that it be signed as it was, and 
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when the company without cause disregarded the application and 
wrote the policy in the name of but one of the assured. 

“The claim that the Selchow and Righter mortgage avoided 
the policy does not appeal to the court. Under the circumstances 
of this case, it is a technical defense without a meritorious reason 
in its support, for the evidence is uncontroverted that it was 
satisfied long before the fire occurred; also the agent of the 
company was informed of its existence and the amount due there- 
on at the time of the application, which was less than one hun- 
dred dollars ($100), and no representation in reference thereto 
was made to the defendant company in the written application. 

“The court therefore hold that as the mortgage covered but a 
part of the property insured, and as no representations were 
made as to the mortgage in the written application, and that the 
defendant company through its agent King had full knowledge 
of the same, it is not now in a position to avoid its contract of 
insurance because thereof.” 

(1) These findings are supported by abundant competent testi- 
mony, and, upon authority of previous decisions of this court 
almost without number, are conclusive here, so far as the facts 
of the case are concerned, and must be so accepted in determining 
the propriety of the judgment now under review. They compel an 
affirmance thereof, unless the defendant was entitled to a different 
and more favorable judgment, as matter of law, upon these 
findings, by which this court is bound. 

The main questions of law fairly raised by the record are: 

First. Could the contract of insurance be lawfully reformed 
to fit the facts as found; 

Second. Do the facts that the ownership was not sole and 
unconditional, and that there was an outstanding chattel mortgage 
on a portion of the insured property, avoid the policy; and, 

Third. Are the plaintiffs, because of the conduct of Harris in 
receiving and retaining, without objection, the policy as written, 
estopped to deny that it correctly shows the persons for whom 
the indemnity was sought, intended and in fact given. 

(2) We are unable to discover any good reason why the con- 
tract should not be reformed to give protection to those whom it 
was intended to protect. The court found, and the proofs show, 
that the company’s agent King had explicit information that 
certain of the goods to be insured, under the application of “The 
Exposition,” belonged to Harris and certain others to Arkush. 
Harris was advised by the agent that it was proper to insure 
them under the designation used, and that by so doing the actual 
owners, as their respective interests might appear, would be fully 
protected. Although the application was in the name of “The 
Exposition, by Ernest Harris, Manager,” the insurance company, 
on its own motion, without inquiry or investigation, wrote the 
policy in favor of Ernest Harris, individually, and delivered it 
to him. We are of opinion that such action was, under the cir- 
cumstances, in effect a writing of the policy in favor of “The 
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Exposition,” and that had the policy been actually so written, 
the real owners might have recovered upon it, according to their 
respective losses. Why should reformation of the contract to 
show the facts, so as to permit recovery upon it by the real 
owners, who paid for the policy and by whom indemnity was 
sought and for whom it was intended, be refused? It seems 
that, because the company is a mutual one, under its by-laws 
policies should run to individuals only, who alone, it is claimed, 
can become members, and apparently for this reason, and this 
reason alone, the policy was written in the name of Ernest Harris, 
individually, instead of “The Exposition,” as applied for. There 
is no room to doubt that the company intended to write this policy 
so as to be effective, under the application, and to give indemnity 
as thereby sought. It is doubtless true, as testified by Gardner, 
the company’s manager, that the policy was intentionally written 
in favor of Ernest Harris, but notwithstanding this the legal 
effect to be given the policy is indicated by the application itself, 
and the knowledge imparted to Harris by the soliciting agent, 
which was the knowledge of the company. It ought not now to 
be permitted to say that indemnity was intended exclusively for 
Harris, it being clear that had the policy been written to “The 
Exposition” those owning the property insured might have re- 
covered upon it. In other words, the policy must be given effect 
according to the plain intent of the parties, as disclosed by the 
application, and the terms of the policy itself viewed in the light 
of the facts imparted to the agent respecting ownership. To hold 
otherwise under the facts of this case, would be to put the com- 
pany in the most unenviable position of having advance knowl- 
edge, that ‘n case of loss the policy could be defeated upon techni- 
cal grounds, and in event of no loss the premium might be re- 
tained, an attitude which the company certainly never intended 
to assume. 

(3) The record clearly establishes a mutual mistake as to the 
effect of the policy as written. It is obvious that the company 
intended that the policy should give protection to the actual 
owners, and it had no purpose to do otherwise, when it sub- 
stituted Harris, as the insured, in the place of “The Exposition.” 
It is also equally clear that Harris, in accepting this policy, be- 
lieved that the real owners were protected, in conformity with the 
assurance of the company’s soliciting agent. 

We have before us, therefore, a contract which, through mis- 
take, does not fully express the true purpose of the parties. It 
was definitely understood that the policy to be issued would 
protect the owners from loss in case of fire. The application was 
made in the name of “The Exposition,” but with full notice to 
the company, through its agent King, as to the diversity of owner- 
ship. This is shown by direct testimony, which leaves no doubt 
as to the intention and understanding of the parties. In attempt- 
ing to embody this understanding in the contract, by mistake on 
the part of the company, which now seeks to avoid the policy, 
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the written agreement did not effect that which it was understood 
between the parties would be accomplished. That a court of 
equity should in such case furnish relief is, we think, well settled. 

In the case of Thompson vs. Phenix Ins. Co., 136 U. S. at 
page 287, 10 Sup. Ct. 1019, 34 L. Ed. 408, it was said :— 

“If, by inadvertence, accident or mistake, the terms of the 
contract were not fully set forth in the policy, the plaintiff is 
entitled to have it reformed, so as to express the real agreement, 
without the necessity of resorting to extrinsic proof.” 

In Snell vs. Insurance Co., 98 U. S. at page 85, 25 L. Ed. 52, 
it is said :-— 

“It would be a serious defect in the jurisdiction of courts 
of equity if they did not have the power to grant relief against 
mutual mistakes or fraud in the execution of written instru- 
ments.” 

To the same point we cite: Graves vs. Insurance Co., 2 Cranch, 
419, 2 L. Ed. 324, Insurance Co. vs. Wilkinson, 13 Wall. 222, 
20 L. Ed. 617, and Woodbury Savings Bank, etc., vs. Insurance 
Co., 31 Conn. 517. 

The case of State Insurance Co. vs. Du Bois et al., 7 Colo. 
App. 214, 44 Pac. 756, goes further in upholding and cntoncian 
a policy, over simil: ir objections, based on like reasons, now 
urged and relied upon, than it is necessary to go to sustain the 
judgment under review. The policy there was issued to Bradford 
H. Du Bois, individually, upon property owned by himself and 
brother, Jacob Du Bois. There the title was said, by answer in 
the applic: ation, to be solely and unconditionally in Bradford Du 
Bois by warranty deed, when as a matter of fact it was owned 
jointly by the two brothers by will. In a suit upon that policy 
by the brothers jointly, recovery was upheld, without even a re- 
formation of the contract, upon the theory that they had a right 
to show their respective interests in the property destroyed and 
to recover accordingly, as the diversity of ownership and nature 
of title had been fully stated to the soliciting agent. 

(4) To the point that the soliciting agent, in preparing an ap- 
plication for insurance, is regarded as the agent of the insurer, 
and that his knowledge is the knowledge of the insurer, we cite: 
Pacific Mutual Life Ins. Co. vs. Van Fleet, 47 Colo. 401, 107 
Pac. 1087; State Insurance Co. vs. Taylor, 14 Colo. 499, 24 Pac. 
333, 20 Am. St. Rep. 281; State Insurance Co. vs. Du Bois et al., 
supra; American Insurance Co. vs. Donlon, 16 Colo. App. 416, 
66 Pac. 249; Strauss vs. Phenix Insurance Co., 9 Colo. App. 
386, 48 Pac. eg Insurance Co. vs. Chamberlain, 132 U. S. 304, 
10 Sup. Ct. 87, 33 L. Ed. 341; Insurance Co. vs. Wilkinson, 
supra; McMaster vs. New York Life Ins. Co., 183 U. S. 25, 22 
Sup. Ct. 10, 46 L. Ed. 64; Sternaman vs. Life Insurance Co., 
170 N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 
625; Schollay vs. Drug Co., 17 Colo. App. 126, 67 Pac. 182; 
Higgins vs. Armstrong, 9 Colo. 38, 10 Pac. 232; Hummel vs. 
First Nat. Bank, 2 Colo. App. 571, 32 Pac. 72; and Messenger 
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vs. German-American Ins. Co., 47 Colo. 448, 107 Pac. 643. 

Story on Agency (9th Ed.) § 140, upon this question, has this 
to say :— 

“Notice of facts to an agent is constructive notice thereof to 
the principal himself, where it arises from, or is at the time 
connected with, the subject-matter of his agency; for, upon 
general principles of public policy, it is presumed that the agent 
has communicated such facts to the principal; and if he has not, 
still the principal, having intrusted the agent with the particular 
business, the other party has a right to deem his acts and knowl- 
edge obligatory upon the principal; otherwise, the neglect of the 
agent, whether designed or undesigned, might operate most in- 
juriously to the rights and interests of such party.” 

To the same point Vance on Insurance, at page 304, says :— 

“A second incident of the relation of principal and agent is 
that any information material to the transaction either possessed 
by the agent at the time of the transaction, or acquired by him 
before its completion, is deemed to be the knowledge of the 
principal, at least as far as that transaction is concerned, even 
though in fact the knowledge is not communicated to the princi- 
pal at all. 

“It is here to be observed—and the importance of the principle 
is so great that it cannot be too strongly emphasized—that these 
incidents of agency are created by the law and not by the 
parties. The insurer is charged with the knowledge acquired by 
his agent in making or negotiating a contract of insurance, not 
because he has consented to be so charged, nor because he has 
authorized his agent to so bind him, but because, as a legal con- 
sequence of the relation he sustains to the agent, the latter’s 
knowledge is imputed to him. It therefore follows that this 
incident created by the law in response to the demands of public 
policy, irrespective of agreement, cannot be destroyed or altered 
by the agreement of the parties. The parties cannot by their 
contract contravene the policy of the law in this instance any 
more than the husband by contract can escape his duty to support 
the wife, or the carrier can by contract exempt himself from 
liability for his negligent failure to carry safely his passenger. 
Those cases which ignore this principle, and regard these legal 
incidents as powers conferred and subject to limitation, are much 
to be deplored. Insurers should undoubtedly be allowed to pro- 
tect themselves in any legal way possible, against the fraud of 
their unfaithful agents, but not at the expense of innocent third 
parties. And when a loss caused by a dishonest agent must fall 
upon his principal or a third party, both equally innocent, 
the courts should not, and do not, ordinarily, hesitate in putting 
the burden upon the person who selected and controlled the 
agent.” 

To a similar proposition, we quote from the syllabus to the 
— of this court in State Insurance Co. vs. Taylor, supra, as 
ollows :— 
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the written agreement did not effect that which it was understood 
between the parties would be accomplished. That a court of 
equity should in such case furnish relief is, we think, well settled. 

In the case of Thompson vs. Phenix Ins. Co., 136 U. S. at 
page 287, 10 Sup. Ct. 1019, 34 L. Ed. 408, it was said :— 

“If, by inadvertence, accident or mistake, the terms of the 
contract were not fully set forth in the policy, the plaintiff is 
entitled to have it reformed, so as to express the real agreement, 
without the necessity of resorting to extrinsic proof.” 

In Snell vs. Insurance Co., 98 U. S. at page 85, 25 L. Ed. 52, 
it is said :-— 

“It would be a serious defect in the jurisdiction of courts 
of equity if they did not have the power to grant relief against 
mutual mistakes or fraud in the execution of written instru- 
ments.” 

To the same point we cite: Graves vs. Insurance Co., 2 Cranch, 
419, 2 L. Ed. 324, Insurance Co. vs. Wilkinson, 13 Wall. 222, 
20 L. Ed. 617, and Woodbury Savings Bank, etc., vs. Insurance 
Co., 31 Conn. 517. 

The case of State Insurance Co. vs. Du Bois et al., 7 Colo. 
App. 214, 44 Pac. 756, goes further in upholding and enforcing 
a policy, over similar objections, based on like reasons, now 
urged and relied upon, than it is necessary to go to sustain the 
judgment under review. The policy there was issued to Bradford 
H. Du Bois, individually, upon property owned by himself and 
brother, Jacob Du Bois. There the title was said, by answer in 
the application, to be solely and unconditionally in Bradford Du 
ois by warranty deed, when as a matter of fact it was owned 
jointly by the two brothers by will. In a suit upon that policy 
by the brothers jointly, recovery was upheld, without even a re- 
formation of the contract, upon the theory that they had a right 
to show their respective interests in the property destroyed and 
to recover accordingly, as the diversity of ownership and nature 
of title had been fully stated to the soliciting agent. 

(4) To the point that the soliciting agent, in preparing an ap- 
plication for insurance, is regarded as the agent of the insurer, 
and that his knowledge is the knowledge of the insurer, we cite: 
Pacific Mutual Life Ins. Co. vs. Van Fleet, 47 Colo. 401, 107 
Pac. 1087; State Insurance Co. vs. Taylor, 14 Colo. 499, 24 Pac. 
333, 20 Am. St. Rep. 281; State Insurance Co. vs. Du Bois et al., 
supra; American Insurance Co. vs. Donlon, 16 Colo. App. 416, 
66 Pac. 249; Strauss vs. Phenix Insurance Co., 9 Colo. App. 
386, 48 Pac. 822; Insurance Co. vs. Chamberlain, 132 U. S. 304, 
10 Sup. Ct. 87, 33 L. Ed. 341; Insurance Co. vs. Wilkinson, 
supra; McMaster vs. New York Life Ins. Co., 183 U. S. 25, 22 
Sup. Ct. 10, 46 L. Ed. 64; Sternaman vs. Life Insurance Co., 
170 N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 
625; Schollay vs. Drug Co., 17 Colo. App. 126, 67 Pac. 182; 
Higgins vs. Armstrong, 9 Colo. 38, 10 Pac. 232; Hummel vs. 
First Nat. Bank, 2 Colo. App. 571, 32 Pac. 72; and Messenger 
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vs. German-American Ins. Co., 47 Colo. 448, 107 Pac. 643. 

Story on Agency (oth Ed.) § 140, upon this question, has this 
to say :— 

“Notice of facts to an agent is constructive notice thereof to 
the principal himself, where it arises from, or is at the time 
connected with, the subject-matter of his agency; for, upon 
general principles of public policy, it is presumed that the agent 
has communicated such facts to the principal; and if he has not, 
still the principal, having intrusted the agent with the particular 
business, the other party has a right to deem his acts and knowl- 
edge obligatory upon the principal; otherwise, the neglect of the 
agent, whether designed or undesigned, might operate most in- 
juriously to the rights and interests of such party.” 

To the same point Vance on Insurance, at page 304, says :— 

“A second incident of the relation of principal and agent is 
that any information material to the transaction either possessed 
by the agent at the time of the transaction, or acquired by him 
before its completion, is deemed to be the knowledge of the 
principal, at least as far as that transaction is concerned, even 
though in fact the knowledge is not communicated to the princi- 
pal at all. 

“It is here to be observed—and the importance of the principle 
is so great that it cannot be too strongly emphasized—that these 
incidents of agency are created by the law and not by the 
parties. The insurer is charged with the knowledge acquired by 
his agent in making or negotiating a contract of insurance, not 
because he has consented to be so charged, nor because he has 
authorized his agent to so bind him, but because, as a legal con- 
sequence of the relation he sustains to the agent, the latter’s 
knowledge is imputed to him. It therefore follows that this 
incident created by the law in response to the demands of public 
policy, irrespective of agreement, cannot be destroyed or altered 
by the agreement of the parties. The parties cannot by their 
contract contravene the policy of the law in this instance any 
more than the husband by contract can escape his duty to support 
the wife, or the carrier can by contract exempt himself from 
liability for his negligent failure to carry safely his passenger. 
Those cases which ignore this principle, and regard these legal 
incidents as powers conferred and subject to limitation, are much 
to be deplored. Insurers should undoubtedly be allowed to pro- 
tect themselves in any legal way possible, against the fraud of 
their unfaithful agents, but not at the expense of innocent third 
parties. And when a loss caused by a dishonest agent must fall 
upon his principal or a third party, both equally innocent, 
the courts should not, and do not, ordinarily, hesitate in putting 
the burden upon the person who selected and controlled the 
agent.” 

To a similar proposition, we quote from the syllabus to the 


opinion of this court in State Insurance Co. vs. Taylor, supra, as 
follows :— 
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“Contracts of insurance are to be considered and construed 
by the same rules of law and of interpretation as other contracts, 
in order to carry out the intention of both parties. Consequently 
the employment by an insurance company of an agent to solicit, 
receive and forward to the company applications for insurance, 
to receive and forward policies, and to collect the premiums, 
makes him the agent of the company for the performance of these 
duties.” 

We come now to a consideration of the second question, as to 
the effect of the answer as to title, and the existence of the chattel 
mortgage. 

(5) The policy contained this provision :— 

“The entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if the 
interest of the insured be other than unconditional and sole 
ownership; * * * or if the subject of insurance be personal 
property and be or become incumbered by chattel mortgage.” 

No agreement was indorsed on the policy waiving these con- 
ditions, and there was a chattel mortgage on the property when 
the insurance was applied for and the policy written. The answer 
to the question as to the ownership was that it was sole and 
unconditional. The court specifically found that the mortgage in 
question covered only a portion of the insured property; that it 
was fully satisfied long before the fire occurred; that the agent 
of the company was truthfully informed of its existence and the 
amount due thereon; that the answer in the application referring 
thereto was left unanswered upon the advice of the soliciting 
agent; that the diversity of ownership was explicitly set forth 
and made known to the company’s soliciting agent; that the 
soliciting agent told Harris that the application in the name of 
“The Exposition, by E. Harris, Manager,” was the proper way 
to make it to cover the interests of both plaintiffs; that the 
application, so signed, was in correct form; and that the defendant 
would issue a policy which would insure both plaintiffs to the 
extent of their respective interests in the property. Under these 
conditions was the policy avoided, as matter of law, because of 
the existence of the mortgage and the diversity of ownership? 
Both of these questions are determined, adversely to the con- 
tention of the defendant, in Pacific Mutual Life Ins. Co. vs. 
Van Fleet, supra. In the opinion, by Chief Justice Campbell, 
where a multitude of authorities are collected and commented 
upon, many from our own state, the conclusion is reached that 
where incorrect answers are made as to title, with the knowledge 
of the soliciting agent, and also where questions in the application 
are not answered, or answered imperfectly, and the company 
without making further inquiry issues the policy, such conditions 
are waived. In that opinion it was said :— 

“In Continental Insurance Co. vs. Chamberlain, 132 U. S. 304 
[10 Sup. Ct. 87, 33 L. Ed. 341]—which, if inconsistent with the 
doctrine announced in the Fletcher Case in 117 U. S. supra 
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[519, 6 Sup. Ct. 837, 29 L. Ed. 934] would, as the later pro- 
nouncement, be controlling—the court, by Mr. Justice Harlan, 
said that the soliciting agent was the agent of the company, and if 
he filled out an application, which he was not bound to do, or 
made representations or gave advice as to the character of the 
answers to be given by the applicant, his acts were the acts of 
the insurer, and the latter could not void the policy for a breach 
of the alleged warranties or representations therein contained. 
It is true that the court based its decision, in part at least, upon 
a statute of the state of Iowa in the light of which the contract 
of insurance was construed, declaring a soliciting agent to be the 
agent of the insurer in making out and transmitting applications. 
Nevertheless, the reasoning of the court upon general principles, 
as we believe, would make such an agent the representative of 
the insurer to the extent that his acts, in filling in the blanks, 
would be binding on his company. Insurance Co. vs. Wilkinson, 
13 Wall. 222, 235, 236 [20 L. Ed. 617]. * * * 

“The facts of the present case being so nearly like those in the 
Chamberlain and the Wilkinson Cases, supra, and the doctrine 
which we have applied here being in harmony with our own 
previous decisions, we do not hesitate to say, as applicable to the 
facts of the case at bar, that, since the assured correctly answered 
question 18, and the soliciting agent had knowledge that the 
applicant had received compensation for an injury, but did not 
put down the answer as given, but wrote a different one, even 
though the assured signed the application and is presumed to 
have read it, the wrong, if any committed, was that of the 
authorized agent of the insurer, and so the wrong of the insurer 
itself, and the latter cannot be heard to insist upon its right to 
declare void the policy on the ground of the alleged breach of 
warranty. 

“From another point in view, also, this alleged improper 
answer cannot be allowed to defeat the policy. In what we have 
already said we have assumed, with defendant, that this answer 
is equivalent to a statement by the assured that he had never re- 
ceived compensation from an insurance company for an injury. 
The alleged false answer on its face is imperfect and incomplete. 
It suggests that compensation might have been received. The 
defendant received the application with this incomplete and im- 
perfect answer in it, took the applicant’s premium money and 
issued the policy. Had it been dissatisfied with this answer, it 
should have withheld the policy until a more perfect and complete 
one had been given. Such being the case, it seems to be the 
general rule that the insurer cannot avoid the policy on the ground 
of any inaccuracy or incompleteness of such an answer. 2 Bacon 
3enefit Societies and Life Insurance, § 427; 1 Bacon, § 204, et 
seq.; Manhattan Ins. Co. vs. Willis & Bro. et al., 60 Fed. 236 
[8 C. C. A. 594] Phoenix Life Ins. Co. vs. Raddin, 120 U. 
183 [7 Sup. Ct. 500, 30 L. Ed. 644] where Mr. Justice Gray, in 
an elaborate opinion collects the authorities and comments upon 

i Vol SE—16. 
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them, and sums up by saying: ‘* * * Where upon the face of 
the application a question appears to be not answered at all, or 
to be imperfectly answered, and the insurers issue a policy with- 
out further inquiry, they waive the want or imperfection in the 
answer, and render the omission to answer more fully immaterial.’ 
Triple Link Association vs. Froebe, 90 Ill. App. 299.” 

In State Insurance Co. vs. Du Bois et al., supra, opinion by 
Judge Reed, one of the paragraphs of the syllabus is as follows: 

“A statement in an application for insurance * * * that the 
title was in the applicant and by warranty deed, when in truth it 
was in him and another by will, is not available as a defense to 
an action on the policy where it appears that the applicant dis- 
closed all the facts to the soliciting agent of the company, by 
whom the misstatement was written.” 

In National M. F. Ins. Co. vs. Duncan, 44 Colo. 472, at page 
486, 98 Pac. 634, 20 L. R. A. (N. S.) 340, the court, in speaking 
of a false statement in an application for insurance concerning 
title, said that, since it appeared that the agent of the company 
had full knowledge thereof, and the company having issued the 
contract with such knowledge, a condition therein avoiding the 
policy, if the title to the property insured was not as represented, 
was waived. These additional authorities support this view: 
German Ins. Co. vs. Hayden, 21 Colo. 127, 40 Pac. 453, 52 Am. 
St. Rep. 206; Furniture Mfg. Co. vs. American Credit Indemnity 
Co., 124 Fed. 25, 59 C. C. A. 545; and McElroy vs. British 
America Assurance Co., 94 Fed. 990, 36 C. C. A. 615. 

There was no answer to the question in the application, “Is 
the personal property to be insured encumbered?” What was said 
in Pacific Mutual Life Ins. Co. vs. Van Fleet, supra, to the 
effect that where a question is not answered, or answered im- 
perfectly, in the application, it becomes the duty of the company, 
if it desires more specific information, to ask for it before issuing 
the policy, else the condition is waived, is applicable to the ob- 
jection now urged to this point under the facts as they are shown 
to be. It seems to be settled, upon principle and authority, that 
where upon the face of the application a question appears to be 
not answered at all, or to be imperfectly answered, and the in- 
surer issues a policy without further inquiry, it waives the want 
of, or imperfection in, the answer and makes such omission or 
imperfection immaterial. Conn. Mutual Life Ins. Co. vs. Luchs, 
108 U. S. 498, 2 Sup. Ct. 949, 27 L. Ed. 800; Hall vs. Insurance 
Co., 6 Gray (Mass.) 185; Life Insurance Co. vs. Mahone, 56 
Miss. 180; Carson vs. Jersey City Ins. Co., 43 N. J. Law, 300, 
39 Am. Rep. 584; and Jersey City Ins. Co. vs. Carson, 44 N. J. 
Law, 210. 

(6) Beside, only a portion of the subject of insurance was 
mortgaged, as found by the court specifically; and the inhibition 
went against the incumbrance of the property in its entirety, 
hence the condition was not in fact broken. Phenix Ins. Co. vs. 
Lorenz, 7 Ind. App. 266, 33 N. E. 444, 34 N. E. 495. 
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In North British & Mercantile Ins. Co. vs. Freeman, 33 S. W. 
1091, the Texas Court of Civil Appeals, speaking to this precise 
point, said :— 

“The subject of insurance in this case was the various articles 
of furniture, described collectively, the piano being’ one article 
of many covered by the policy. In order for a mortgage that 
existed at the time, or was afterwards given, to avoid the policy, 
under the clause above mentioned, it must have been upon the 
subject insured; that is, the entire property. The mortgages 
having reference to a part of the property, they did not defeat 
the policy.” 

(7) Moreover, it is well settled, both in this and other states, 
that conditions in a policy are waived which make the policy 
void as soon as delivered, when the existence of the facts which 
lead to such result are known to the soliciting agent at the time 
the application was made, his knowledge being that of the com- 
pany. Pomeroy vs. Rocky Mountain Ins. & Sav. Inst., 9 Colo. 
295, 12 Pac. 153, 59 Am. Rep. 144; Strauss vs. Phenix ‘Ins. Co., 
supra; American Ins. Co. vs. Donlon, supra; Farmers’ & Mer- 
chants’ Ins. Co. vs. Nixon, 2 Colo. App. 265, 30 Pac. 42; Home 
Insurance Co. vs. Mendenhall, 164 Ill. 458, 45 N. E. 1078, 36 
L. R. A. 374; Mesterman vs. Insurance Co., 5 Wash. 524, 32 
Pac. 458, 34 Am. St. Rep. 877; Haire vs. Insurance Co., 93 
Mich. 481, 53 N. W. 623, 32 Am. St. Rep. 516; Philadelphia 
Tool Co. vs. Assurance Co., 132 Pa. 236, 19 Atl. 77, 19 Am. St. 
Rep. 596; Menk vs. Home Insurance Co., 76 Cal. 51, 14 Pac. 
837, 18 Pac. 117, 9 Am. St. Rep. 158; Follette vs. Accident 
Ass’n, 110 N. C. 377, 14 S. E. 923, 15 L. R. A. 668, 28 Am. St. 
Rep. 693; and Vance on Insurance, page 362. 

(8) Was the conduct of Harris, in receiving and retaining the 
policy, such as to estop the plaintiffs from now claiming that 
the policy was in fact written to indemnify them both, rather than 
Harris alone? We think not. Harris had a right to believe that 
the policy would be issued to “The Exposition,” and that when 
so issued would cover the insurable interests in the property of 
both himself and Arkush. He also had a right to rely upon the 
good faith of the company in issuing the policy to correspond 
with the application. All the more so since his attention was not 
called to the fact that the company had on its own motion and 
voluntarily issued the policy to Harris, personally, and not in 
conformity with the application, a change which his testimony 
shows, and the court finds, he did not observe on receipt of the 
policy. It would be wholly inequitable in upholding the company 
in making such change, if by so doing it is able to avoid the policy 
in case of loss, although paid in full for the issuance of a valid 
and binding obligation. If the company can by its own act so 
place itself it would thus be enabled to work a fraud upon the 
insured. It would know that it could defeat the policy at any 
time at will, should occasion arise, and if no such occasion 
transpired, then it could retain to its own use the premium, for 
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which it had in fact given no value. When the consideration was 
paid for the policy it became a valid and binding contract of 
insurance, and it would shock all moral sense to allow the com- 
pany to now say that, although it took the insured’s money, the 
contract issued in return therefor was and is void, and that it is 
not bound or obligated thereby in any way. Furthermore, under 
the facts of this case, the essential elements of estoppel are not 
present. It must be held, since the company made no objection 
to the application by “The Exposition,” that it was its intention 
and purpose, that being the thing for which it was paid, to insure 
those who had an insurable interest in the property, and could 
have recovered on the policy, had it been issued to “The Expo- 
sition.” So that it cannot be said that to reform the policy, so 
as to afford protection to the real owners of the property and 
allow recovery thereon accordingly, will place the company in 
a worse position than it intended to take, and which in law it did 
take, when it wrote the policy in its original form. In this situa- 
tion the company clearly may not, upon the ground which is 
now urged, invoke the doctrine of estoppel against the plaintiffs. 
McElroy vs. British America Assurance Co., supra; McMaster 
vs. New York Life Ins. Co., supra; Taylor et al. vs. Glens Falls 
Ins. Co., 44 Fla. 273, 32 South. 887; Fitchner et al. vs. Fidelity 
Mut. Fire Ass’n (Iowa) 68 N. W. 710; Burson vs. Fire Ass’n 
of Philadelphia, 136 Pa. 267, 20 Atl. 401, 20 Am. St. Rep. 919; 
Dryer vs. Security Fire Ins. Co. (lowa) 82 N. W. 494; Kister 
vs. Insurance Co., 128 Pa. 553, 18 Atl. 447, 5 L. R. A. 646, 15 
Am. St. Rep. 696; and Zimmer vs. Accident Ins. Co., 207 Pa. 
472, 50 Atl. 1003. 

We are of opinion that the findings of the trial court are amply 
supported and fully warranted by the evidence; that there has 
been no misapplication of the law to the facts; and that the judg- 
ment and decree is in all respects correct and should be affirmed, 
and is accordingly so ordered. 

Judgment affirmed. 

Campbell, C. J., and White, J., concur. 





Winchester vs. North Br. & Mercantile Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


WINCHESTER 
US. 


NORTH BRITISH & MERCANTILE INS. CO. or Lonpon anp 
EpinBurGH. (L. A. 2,753.)* 


FIRE INSURANCE—CONTRACTS—CONSTRUCTION. 

A fire policy requiring the separation of damaged and undamaged prop- 
erty in the event of a fire so as to protect the undamaged part from 
further deterioration does not require nn where the loss 
exceeds the amount of the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 
505. ) 


FIRE INSURANCE—APPRAISERS—DEMAND—WAIVER. 

A fire policy requiring written notice for the appointment of appraisers by 
either party, and stipulating that the loss shall be payable 60 days 
after proof of damage and award by appraisers when required, and 
that insurer shall not waive any provision of the policy by any act 
relating to appraisal, requires insurer desiring the appointment of 
appraisers to serve on insured written notice within 60 days after 
proof of loss or the right to arbitration is waived, and insured need 
not thereafter submit to arbitration but may sue on the policy, and 
such notice must actually be received by insured within the specified 
time. 

(For other cases, see Insurance, Cent. Dig. § 1424; Dec. Dig. § 568.) 


In Bank. Appeal from Superior Court, Los Angeles County ; 
George E. Church, Judge. 

Action by J. M. Winchester against the North British & Mer- 
cantile Insurance Company of London and Edinburgh. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


R. T. ARcHER and Joun W. Kemp, for Appellant. 
BERNARD Porter, for Respondent. 


MELVIN, J. 

Defendant appeals from a judgment rendered in favor of plain- 
tiff in a suit upon a contract of insurance for loss by fire. The 
property alleged to have been destroyed consisted of certain wal- 
nuts which, at the time of the fire, were stored in a room of a 
dwelling house in the city of Los Angeles. The suit was for 
$700, the full amount of the policy. Judgment was rendered as 
prayed. 

The court found that before the fire the nuts were of the value 
of $958.50; that the total value of the nuts not entirely destroyed 
by fire was not in excess of $155; and that the loss to plaintiff 
was in excess of $700. 


* Decision rendered, May 25, 1911. 116 Pac. Rep. 63. 
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[1] This finding is attacked, but we think it is upheld by cer- 
tain evidence and, of course, we cannot undertake to pass upon 
questions which have been decided by the lower court upon a 
conflict of testimony where there is substantial evidence to sup- 
port the finding. Mr. Mabb testified that there were 6,400 
pounds of walnuts, about one-half being of the soft shell variety, 
and that nuts of one kind were worth fourteen cents a pound, 
and of the other kind, fifteen cents a pound. This estimate alone 
would place the value of the nuts at $928, not the figure fixed 
by the court, but an amount ‘sufficiently large to justify the con- 
clusion reached. But there was other evidence tending to show 
that the personal property insured was of approximately the 
value found by the court. The evidence showed that only about 
fifteen sacks of nuts were in such condition that they could be 
removed from the room in which the fire occurred. These were 
placed in another apartment and were afterwards sold for $15. 
The nuts averaged in weight a little less than seventy pounds to 
the sack, and estimating their value at fifteen cents per pound 
(the highest price which, according to the testimony, any of the 
nuts would bring) they would be worth approximately $150, or 
about the value found’by the court to be the greatest possible 
limit of their worth. 

[2] Appellant’s next contention is that the insured failed tq 
comply with the provision of the policy requiring that damaged 
and undamaged property should be separated and cared for in 
such manner as to protect the undamaged portion from further 
deterioration. Respondent’s agent did cover the nuts with can- 
vas to protect them from rain and later removed the fifteen 
sacks mentioned above to another room. Besides this, there was 
no need of segregation, and an inventory of the property in view 
of the fact that the loss, exclusive of the highest appraisement 
of the slightly damaged portion of the property was greater than 
the full amount of the policy. It has been correctly held that 
whenever the Idss exceeds the amount of the insurance there is 
no question of apportionment. Lesure Lumber Co. vs. Mutual 
Ins. Co., 101 Iowa, 524, 70 N. W. 761. Under the terms of the 
policy the segregation is to be made when there is damaged and 
undamaged property. Here there was testimony which, if true, 
would support a finding that all of the property was damaged 
either by fire, water, or smoke. In such a case no segregation or 
inventory would be necessary. 

[3] The most serious question arises upon appellant’s con- 
tention that the action was prematurely brought. After the fire 
there were conferences between plaintiff’s attorney in fact and 
defendant’s agent. They were unable to agree, and an adjuster 
was employed by plaintiff’s attorney in fact to assist in the set- 
tlement of the matter. He prepared the proofs of loss in due 
form, and they were filed with the company. Subsequently de- 
fendant made a demand in writing that appraisers should be 
appointed under the terms of the policy, but this did not reach 
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plaintiff's attorney in fact until after the expiration of sixty 
days. Thereupon plaintiff refused to submit the matter of her 
difference with the insurance company to arbitrators and an um- 
pire. It was doubtless the theory of the trial court (and we think 
the correct theory) that the failure to serve such notice upon the 
insured within sixty days after service of proof of loss amounted 
to a waiver. The policy of insurance contained the following 
provisions: “This company shall not be liable beyond the actual 
cash value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated accord- 
ing to such actual cash value, with proper deduction for deprecia- 
tion, however caused, and shall in no event exceed what it would 
then cost the insured to repair or replace the same with material 
of like kind and quality; said ascertainment or estimate shall 
be made by the insured and this company, or, if they differ, then 
by appraisers, as hereinafter provided: and, the amount of loss 
or damage having been thus determined, the sum for which this 
company is liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estimate and satisfactory 
proof of the loss have been received by this company in accord- 
ance with the terms of this policy. * * * In the event of dis- 
agreement as to the amount of loss the same shall, as above pro- 
vided, be ascertained by two competent and disinterested ap- 
praisers, the insured and this company each selecting one, and 
the two so chosen shall first select a competent and disinterested 
umpire; the appraisers together shall then estimate and appraise 
the loss stating separately sound value and damage, and, failing 
to agree, shall submit their differences to the umpire; and the 
award in writing of any two shall determine the amount of such 
loss. * * * This company shall not be held to have waived 
any provision or condition of this policy or any forfeiture there- 
of by any requirement, act, or proceeding on its part relating to 
the appraisal or to any examination herein provided for; and 
the loss shall not become payable until sixty days after the no- 
tice, ascertainment, estimate, and satisfactory proof of the loss 
herein required have been received by this company, including an 
award by appraisers when appraisal has been required.” 


It is earnestly contended on behalf of appellant that, the parties 
having failed to agree, an appraisal by persons selected according 
to the terms of the policy was a condition precedent to the right 
of the insured to bring suit; that no duty to demand an appraise- 
ment rested upon the insurer; and that, therefore, the passing 
of sixty days after the filing of plaintiff’s proofs of loss without 
a demand for appraisal by the company did not amount to a 
waiver of the right to such an adjustment. We are aware that 
these views find support in some cases. Phoenix Ins. Co. vs. 
Lorton & Co., 109 Ill. App. 63; Murphy vs. North British & 
Mercantile Co., 61 Mo. App. 323; Graham et al. vs. German- 
American Ins. Co., 75 Ohio St. 374, 79 N. E. 930, 15 L. R. A. (N. 





1750 Insurance Law Journal Vol. 40. | Sept., 1911. 


S.) 1055. We believe, however, that the weight, both of reason 
and of authority, is the other way. 

In Case vs. Manufacturers’ Fire & Marine Ins. Co., 82 Cal. 
266, 21 Pac. 843, 22 Pac. 1083, the policy under consideration con- 
tained the following clauses: “The loss to be paid sixty days 
after due notice and proofs of the same shall have been made by 
the assured and received at the office of the company in accord- 
ance with the terms and provisions of this policy. In case of dif- 
ferences touching any loss or damage after proof thereof has 
been received in due form, the matter shall, at the written re- 
quest of either party, be submitted to impartial appraisers, whose 
award in writing shall be binding on the parties as to the amount 
of such loss or damage.” 

The defendant made a demand for arbitration more than 
sixty days after proof of loss by the plaintiff, the latter refused 
to arbitrate, and the same contention was made as that urged by 
appellant’s attorneys here. Mr. Chief Justice Beatty, delivering 
the opinion of Department 1, which, as to the subject here in- 
volved was subsequently adopted unanimously by the court in 
bank, said: “We think it clear that if the formal proofs had 
stated a total loss of $4,000 or over, and defendant had failed to 
demand arbitration within the sixty days, at the expiration of 
which the loss was, by the terms of the policy, to become payable, 
this would have amounted to a waiver by the defendant of its 
rights to make such demand, and the plaintiff would have been 
entitled, notwithstanding his refusal to arbitrate, to prove the 
whole amount of loss so stated. The necessity of an appraise- 
ment was not absolute upon any construction of the policy. It 
was not a condition precedent to the right of action, unless de- 
manded. The most that can be said is that either party could 
demand arbitration within a reasonable time; but, if not so de- 
manded, it was waived. It is not necessary to decide what would, 
under the circumstances of this case, have been a reasonable time 
within which to make the demand, if the amount of the loss had 
been correctly stated in the proofs. It is sufficient to say that a 
demand made for the first time after the expiration of the full 
period of sixty days, or, in other words, after the loss had be- 
come payable and a right of action had accrued, would have 
been too late. And we think it equally clear that, if the plaintiff 
in this action had confined his demand to an amount justly pro- 
portioned to the statement of his total loss, his refusal to arbi- 
trate would have been no ground for denying his right to recover, 
even admitting defendant’s right to an arbitration if seasonably 
demanded.” 

Our attention has been called to Old Saucelito, etc., Co. vs. 
Commercial, etc., Co., 66 Cal. 253, 5 Pac. 232, Carroll vs. Girard 
Ins. Co., 72 Cal. 297, 13 Pac. 863, and Adams vs. Ins. Co., 70 Cal. 
198, 11 Pac. 627, as expressing the view that arbitration is a 
condition precedent to the right to sue where the insurer and the 
insured have failed to agree. In the case first named the ques- 
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tion here presented was not squarely raised. In that case there 
seems to have been a request for arbitration by defendant. In- 
deed, such request was averred in the complaint, and the court 
found that defendant was always ready to arbitrate the matter, 
but that plaintiff had at no time offered to submit the difference 
of opinion between himself and defendant as required by the 
policy to disinterested persons; but the case was decided upon 
the language of the policy itself which provided that the loss or 
damage was payable after the accounts had been adjusted. There 
could be no adjustment of the account where the parties to the 
contract disagreed except by the method of submitting the dif- 
ference of opinion to a committee as provided in the policy. In 
the case at bar the loss became payable, not after adjustment, but 
the policy provided that “the loss shall not become payable until 
sixty days after the notice, ascertainment, estimate, and satisfac- 
tory proof of the loss herein required have been received by this 
company, including an award by appraisers when appraisal has 
been required.” In other words, according to the policy before 
is, there might be an automatic “adjustment” arising from the 
passage of sixty days without demand for the selection of apprais- 
ers. In Carroll vs. Girard Ins. Co., supra, the arbitrators had 
been selected and the court held that respondent was bound by 
their award in fixing the amount of his claim in the suit. That 
case is in favor of respondent’s position here because it holds, in 
effect, that, notwithstanding general language in a policy where- 
by an insurance company seeks to protect itself against waiver of 
any of the provisions thereof, it may by its conduct waive a re- 
quirement so important as that by which the insured is bound 
under the contract to file written proofs of loss. In Adams vs. 
Ins. Co., supra, the contract was not like the policy here consid- 
ered as it did not provide so far as the opinion discloses) that 
the loss should be paid after the expiration of a certain time fol- 
lowing the filing of proofs, etc., including appraisal if it should 
be required. But, even if it be conceded that the opinions in the 
cases just discussed tend to sustain appellant’s position, then we 
must hold that those cases are to that extent overruled by the 
later opinion of this court in bank in Case vs. Manufacturers’ 
Fire & Marine Ins. Co., supra. 

The two portions of the policy, one requiring written notice of 
request for the appointment of arbitrators by either party to the 
contract, and the other making the loss payable after proof of 
damage and award by appraisers when required, lead to the con- 
clusion that in the absence of a demand from either party 
within the sixty days mentioned, there could be no requirement 
of that kind and a waiver of such settlement of the amount of 
the loss must be presumed. In Randall vs. American Fire Ins. 
Co., 10 Mont. 959, 55 Pac. 359, 24 Am. St. Rep. 64, after analy- 
zing the authorities, including the California cases on the subject, 
the Supreme Court of Montana says, speaking through Mr. Jus- 
tice Harwood: “Without further reviewing authorities, we 
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conclude from the number examined bearing upon this impor- 
ant subject that the tendency now is to construe the provision 
found in contracts like the one before us, providing for arbitra- 
tion as to differences respecting the amount of loss or damage, to 
mean, in contemplation of the the parties, that the party desiring 
arbitration shall request the same. In view of the numerous 
terms and conditions of the contract, and the position occupied 
by the parties, we believe this is the manifest intention. Under 
the terms of the policy, when a loss occurs, the time for payment 
is fixed. Notice and verified proofs of loss are required to be 
presented by the assured, with other conditions as to proofs and 
examinations, if the insurer request them. The proofs of loss 
certify under oath the amount of loss as claimed by the assured. 
The insurer may acept this estimate, or proceed to negotiate for 
an adjustment or a ‘mutual agreement’ with the assured as to 
the amount he will take in satisfaction of the contract, or the 
insurer may give notice within the required time of intention to 
restore the property. All these alternatives for the insurer are 
provided in the policy, and it is contemplated that the assured 
must await the movements of the insurer upon some of these 
lines of action. The assured cannot know which will be adopted 
until notified by the insurer. The insurer may also, if.a dif- 
ference of opinion as to the fair amount of the loss is enter- 
tained, notify the assured thereof, and request arbitration. ‘The 
insurer has the amount of loss claimed by assured stated under 
oath, and the suggestion of ‘differences’ in that respect must 
come from the insurer, and such differences ought to be certain, 
and would probably involve the admission of liability to pay a 
stated amount (Lasher vs. Northwestern Nat. Ins. Co., 55 How. 
Prac. [N. Y.] 318), so that an issue would be stated to submit 
to arbitration. The insurer, under such a contract, is the only 
party who can effectually demand and bring about arbitration, or 
gain a defense by reason of the other party’s default in failing 
to comply therewith. But, if the assured fails to request arbitra- 
tion, this deprives the insurer of no right whatever. If the in- 
surer is deprived of the right of arbitration, it happens by his own 
laches. Nor by demanding arbitration can the assured bring that 
remedy into action, for the insurer may simply ignore such de- 
mand, and lose no defense thereby when the cause of action is 
taken into court. Therefore, under the peculiar conditions of 
the contract, it depends on the will of the insurer alone as to 
whether he will have arbitration or not. If he demands it in 
season, according to the conditions of the policy, and the condi- 
tions are shown to exist which the policy provides shall be sub- 
mitted to arbitration, then the assured must accede to the request, 
for the courts will afford him no remedy until he submits to arbi- 
tration: Hamilton vs. Liverpool, etc., Ins. Co., 136 U. S. 242, 10 
Sup. Ct. 945, 34 L. Ed. 419. But, on the other hand, if the in- 
surer is unwilling to arbitrate, he may ignore the request made 
by assured therefor; and under such conditions to require the 
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assured to make the request and plead and prove the fact is to 
require a vain and useless act, and the ceremony of proving it, 
which is always against the policy of the law.” 

It has been held that appraisal must be demanded by the insur- 
ance company, otherwise the insured need not submit to that form 
of settlement. Nurney vs. Fireman’s Fund Ins. Co., 63 Mich. 
633, 30 N. W. 350, 6 Am. St. Rep. 338; Mutual Fire Ins. Co. 
of N. Y. vs. Alvord, 61 Fed. 752, 9 C. C. A. 623. See, also, 
Manchester Fire Ins. Co. vs. Simmons, 12 Tex. Civ. App. 607, 
35 S. W. 722. 

It follows that the judgment should be affirmed, and it is so 
ordered. 

We concur: Henshaw, J.; Lorigan, J.; Sloss, J.; Shaw, J.; 
Angellotti, J. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, THIRD DEPARTMENT. 


McDOWELL 
US. 


ST. PAUL FIRE & MARINE INS. CO. er a.* 


FIRE INSURANCE—PROOF OF LOSS—“INSURED.” 


Under a fire policy issued to the owner of the property, providing “loss, 
if any, first payable to M., mortgagee, as his interest may appear,” 
requiring proof of loss by “the insured,” such proof by the mortgagee, 
the owner refusing to make it, and the amount of the mortgage 
exceeding that of the policy, is sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 1324-1326; Dec. Dig. § 
537:) 

(For other definitions, see Words and Phrases, vol., 4, p. 3681.) 

Houghton, J., dissenting. 


Appeal from Special Term, Ulster County. 

Action by John McDowell against the St. Paul Fire & Marine 
Insurance Company and Max Cohen. From a judgment for de- 
fendants on a decision after a trial by the court, a jury having 
been waived, plaintiff appeals. Reversed, and new trial granted. 


Argued before Smith, P. J., and Kellogg, Sewell, Houghton, 
and Betts, JJ. 


Joun R. De Vany, for Appellant. 
Wu.tam D. Murray, for Respondent. 


* Decision rendered, June 28, 1911. 130 N. Y. Supp. 204. 
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SEWELL, J. 

This action was brought upon a policy of insurance for $1,000, 
issued January 5, 1910, to the defendant Max Cohen, upon a 
building in Centerville, Sullivan County, which was damaged 
by fire February 2, 1910, to the amount of $3,661.38. At the 
time the policy was issued the plaintiff was the owner of a mort- 
gage upon the property to secure the payment of $4,000. The 
policy contained the statement: “Loss, if any, first payable to 
John McDowell, mortgagee, as his interest may appear.” The 
policy provides, among other things, that, if a fire occurs, the in- 
sured shall give immediate notice of any loss thereby in writing 
to this company, make a complete inventory of the property, stat- 
ing the cost and the amount claimed, and within sixty days after 
the fire shall render a statement, signed and sworn to by the in- 
sured, stating certain other specific matters. The policy also 
provides that the loss should be payable sixty days after service 
of the proof of loss. The insured having refused to make proof 
of loss, the plaintiff on the 12th day of March, 1910, made and 
delivered to the defendant the proofs required by the policy. 
Attached to the proof was the affidavit of the plaintiff, in which 
he stated that he had “attempted to persuade Max Cohen, the 
owner of said property, to make and file the proofs of loss, but 
said Max Cohen refused so to do, and deponent is obliged to 
file them as mortgagee.” The proofs were rejected upon the 
ground that they were not made by the insured as required by 
the policy. 

The court found that there was no contract of insurance be- 
tween the plaintiff and the insurance company, that the plaintiff 
was not entitled to recover against the defendant, and directed 
judgment dismissing the complaint. 

The single question presented for decision upon this appeal is 
whether the proofs of loss furnished by the plaintiff were a 
sufficient compliance with the terms of the policy to enable him 
to maintain this action. 


The case of Armstrong vs. Agricultural Ins. Co., 56 Hun, 399, 
79 N. Y. Supp. 873, sustains the contention of the appellant that 
a mortgagee to whom a policy of insurance issued to the owner 
of the mortgaged premises is payable as his interest may appear 
is the party “assured” within the meaning of the policy. The 
court there said :— 


“The present policy insures the mortgagee’s interest. The loss 
is payable to the mortgagee ‘as interest may appear.’ These 
words are significant. The contract is not to pay the mortgagee 
the sum insured, but to pay the mortgagee’s interest only. * * * 
There can be no question but that the plaintiff was an independent 
contractor for his insurable interest as mortgagee by this con- 
tract.” 

These views were also expressed in Moore vs. Hanover Fire 
Ins. Co., 71 Hun, 199, 24 N. Y. Supp. 507, where the owner re- 
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fused to make out proofs of loss, and thereupon the mortgagee 
made and sent them to the company. 

It is true that these cases were reversed by the Court of Ap- 
peals, but the reversal in each case was upon the ground that the 
policy was void for a condition broken prior to the loss. Noth- 
ing which is contained in the opinions of the Court of Appeals 
in these cases is in conflict with the conclusion that a service of 
proofs of loss by the mortgagee, instead of the owner where he 
refuses to make them, is good. In Cornell vs. Le Roy, 9 Wend. 
163, the Court of Appeals held that a mortgagee to whom a policy 
had been assigned as collateral security may well be considered 
“the assured” within the meaning of a clause requiring “that all 
persons insured by the company, and sustaining loss, or damage 
by fire, are forthwith to give notice thereof to the agent.” 

It needs no argument to show that the language of the mort- 
gagee clause inserted in the policy indicates that the contract was 
not made on the sole account of the owner, that the plaintiff 
was in the minds of the parties when it was made, and that they 
intended that the policy should cover and protect his interest in 
the property as well as that of the owner of the equity of re- 
demption ‘The plaintiff is named in the policy as the owner of an 
interest in the property intended to be covered by it, and is one 
of the persons for whose benefit the insurance was obtained. 
He had an insurables interest in the property by reason of his 
mortgage, which was actually insured. It was the owner’s 
buildings, and the plaintiff’s interest therein which were em- 
braced in the policy. I therefore think that the plaintiff was oc- 
cupying the position of “the insured” under the defendant’s 
policy, and that he was entitled to furnish the proofs of loss, 
which was a condition precedent to his right of action, and to the 
assertion of any claim upon the policy. 

It follows that the judgment should be reversed and a new 
trial granted, with costs to abide the event. 


HoucutTon, J. (dissenting). 

Had there been attached to the policy in question the regular 
“mortgage clause” providing that any act or neglect of the mort- 
gagor or owner should not invalidate the policy as to the mort- 
gagee, it would have been unnecessary for the plaintiff to fur- 
nish proofs of loss or prove that the owner had done so. Heil- 
brunn vs. German Alliance Ins. Co., 140 App. Div. 557, 125 N. Y. 
Supp. 374. The reason why the mortgagee would not be obliged 
to furnish proofs of loss in such a case is that the mortgage 
clause attached to the policy constitutes a new and independent 
contract between the insurance company and the mortgagee by 
which no proof of loss was required to be furnished. Where, 
however, the mortgage clause is not attached, and the policy is 
issued to the mortgagor with loss, if any, payable to the mort- 
gagee as his interest may appear, the entire contract is with the 
mortgagor, and not with the mortgagee or to them separately ; 
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and, although the mortgagee may maintain an action in case of 
loss, he can do so only where the mortgagor could recover in 
case he had not appointed the mortgagee to receive the money. 
This principle is enunciated in many cases from the Buffalo Steam 
Engine Works vs. Sun Mutual Ins. Co., 17 N. Y. 401, to Lewis 
vs. Guardian Fire & Life Assur. Co., 181 N. Y. 392, 74 N. E. 224, 
106 Am. St. Rep. 557. 

It is true that in Armstrong vs. Agricultural Ins. Co., 140 N. 
Y. 560, 29 N. E. 991, reversing 56 Hun, 399, 9 N. Y. Supp. 873, 
and Moore vs. H. F. Ins. Co., 141 N. Y. 219, 36 N. E. 191, re- 
versing 71 Hun, 199, 24 N. Y. Supp. 507, and kindred cases, 
the policy has been forfeited by some act of the mortgagor prior 
to the sustaining of the loss and because of which it was held 
that the mortgagee could not recover. 

I can find no decision holding that where there has been no 
forfeiture of the policy prior to the fire that the voluntary failure 
or refusal of the mortgagor to furnish proofs of loss defeats 
recovery by the mortgagee appointed to receive the money in 
case a loss shall occur, but upon principle it seems to me that such 
must be the effect. The mortgagee in the absence of a mortgage 
clause, being a mere appointee to receive the money in case of loss, 
and not being otherwise a party to the contract of insurance, must 
depend for his right of recovery upon the right of the mortgagor 
to recover, with whom the contract of insurance is made. 

In the present case, by the express stipulation of the con- 
tract, the mortgagor could not recover unless he furnished proofs 
of loss within a specified time. The mortgagor is the insured, 
and there is no provision in the policy that the appointee to re- 
ceive the money may furnish proofs of loss on his own account 
or on behalf of the insured. The complaint alleges that the plain- 
tiff and the insured performed all the conditions of the policy re- 
quired to compel the defendant to pay the loss, but on the trial 
it was conceded that the mortgagor, the insured, refused to make 
proofs of loss, and that the proofs made by the plaintiff were re- 
turned by the defendant with a statement that they were insuffi- 
cient, and not in accordance with the requirements of the policy. 
If the insured had deliberately set fire to the buildings, or had 
violated any of the conditions of the policy prior to the occurring 
of the fire, concededly the plaintiff could not recover. The con- 
tract being with the mortgagor, and he being the person insured, 
it seems to me that the same result must follow when the in- 
sured refuses to make proof of loss. The making of proofs of 
loss is a condition precedent to recovery, and the policy specifying 
who shall make such proofs, and not giving the plaintiff any right 
to make them in his own behalf or in behalf of the insured, it 
follows that no right of recovery exists. 

I therefore vote for an affirmance of the judgment. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


AMERICAN STEEL CO. 
US. 
GERMAN-AMERICAN FIRE INS. CO. (No. 44.)* 


ADJUSTMENT OF LOSS—PROCEEDINGS UNDER PROVISION 
FOR APPRAISAL. 

A provision in an insurance policy that “in the event of disagreement 
as to the amount of loss the same shall * * * be ascertained by 
two competent and disinterested appraisers,” the company and the 
insured each selecting one, is an agreement for an appraisement, and 
not an arbitration, subject to the strict rules governing arbitration and 
awards; and, there being no requirement for notice nor necessity 
for witnesses, an appraisement is not vitiated by the mere fact that 
the appraisers met without notice to the company, while officers of 
the insured corporation were present and pointed out the damaged 
property, where there is no suggestion of undue influence or bad 
faith, and the appraisers made their valuation on their own knowledge 
of the subject. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432; Dec. Dig. § 
574.) 


Appeal from the Circuit Court of the United States for the 
Western District of Pennsylvania. 

Suit in equity by the German-American Fire Insurance Com- 
pany against the American Steel Company. Decree for com- 
plainant, and defendant appeals. Reversed. 


Before Buffington and Lanning, Circuit Judges, and McPher- 
son, District Judge. 


McKenna & McKenna and BurLEIGH, Gray & CHALLENER, 
for Appellant. 

Davin A. REED (William S. Bryan, Jr., and Reed, Smith, 
Shaw & Beal, of counsel), for Appellee. 


BuFFincTon, C. J. 

In the court below the German-American Fire Insurance 
Company, a corporation of Maryland, brought a bill in equity 
against the American Steel Company, a corporation of Pennsyl- 
vania, praying the latter be enjoined from prosecuting on the law 
side of that court a suit on an insurance policy. On final hearing 
the latter company was enjoined, and from a decree so ordering 
it took this appeal. The pertinent facts are as follows :— 

On January 1, 1909, certain ferro-manganese of the steel 
company was injured by fire while lying on a steamship dock in 


* Decision rendered, May 6, 1911. 187 Fed. Rep. 730. 
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Baltimore. On this ore the respondent insurance company had 
insured $15,000 and other companies $5,000. On January 14th 
the parties to this suit met in Baltimore, and, being unable to 
agree on the damage to the ore, each selected an appraiser in 
accordance with the policy which provided :— 

“In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company each 
selecting one, and the two so chosen shall first select a competent 
and disinterested umpire. The appraisers together shall then 
estimate and appraise the loss, stating separate sound value and 
damage, and, failing to agree, shall submit their differences to 
the umpire; and the award in writing of any two shall deter- 
mine the amount of such loss. ‘The parties thereto shall pay the 
appraiser respectively selected by them and shall bear equally 
the expense of the appraisal and umpire.” 

The Insurance Company named one Martin; the Steel Com- 
pany, one Lavino. Ferro-manganese is not an ore which is kept 
in stock and sold as a general article of domestic commerce, but 
is imported on special order. Martin was an employee of the 
Maryland Steel Company, which has large works near Baltimore, 
and his name was given to the Insurance Company by the Mary- 
land Company on the i insurer's request for a man who was posted 
in reference to such ore. He was not known to the American 
Steel Company. An agreement for appraisement was then signed 
by the parties at the office of Bond, the Insurance Company’ s 
adjuster, and the appraisers then openly arranged to visit the 
scene of the fire that day. Later in the day the two appraisers 
went to the fire, and in their company were the officers of the 
Steel Company, who pointed out the insured ore. No one rep- 
resenting the Insurance Company was present at the dock. The 
testimony as to what was done at the dock by the Steel Com- 
pany’s officers was :— 

“We went around, sort of helping them as much as we could 
to get a look at this ferro. Some of it was covered over with 
tarpaulins, and I don’t know what all else, and we just sort of 
looked around; that is all.” 

The appraisers examined the ferro and took samples, and 
then—‘got off by themselves and discussed the matter quite a 
good deal. You know we were not near them. Then we had 
some other ferro in other places, and we sort of walked around 
and considered whether we might be in danger on account of 
that.” 

This showing of the ferro to the appraisers was the only 
communication the Steel Company had with the appraisers, and 
the only questionable impropriety in that intercourse, if such 
there is, consisted in the fact that it was had in the absence of 
the Insurance Company. But that the appraisers, and especially 
Mr. Martin, were entirely free from any intentional misconduct, 
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is shown by the fact that he subsequently went alone to consult 
the Insurance Company. Of this Mr. Bond says :— 

“These gentlemen met and were in my office together, and they 
agreed on an umpire in a few minutes. They went out, and I 
did not see anything, more of Mr. Lavino. A few days after- 
ward Mr. Martin came in and asked me about the weighing of 
this ferro-manganese. I told him that it had been agreed with 
Mr. Cottman to weigh it; but, I said, ‘I suppose the other ap- 
praiser will have to be here when that is done.’ ‘Oh,’ he said, 
‘no, he has practically left the whole thing in my hands, and I 
am going to attend to it.’ So I gave Mr. Cottman an order to 
weigh the ferro-manganese, and a copy of the weight was sent 
to Mr. Martin by Mr. Cottman. I paid the expense of weighing 
it, and sent the bill to the American Steel Company, and they 
sent me a check for it, and it was charged in the loss.” 

Mr. Martin also made an analysis of the ferro, and on January 
20, 1909, he and Lavino joined in a written appraisers’ valuation 
thereof at $15 per ton. At that date the market value of un- 
damaged ferro was $55 per ton. Their award was duly reported 
to the Steel and Insurance Companies, and on January 28th the 
latter notified the former that :— 

“The ferro-manganese appraised is absolutely your property, 
subject, so far as the insurance companies are concerned, to your 
disposal, and that, the loss having been settled by appraisal, the 
companies hold themselves liable for the amount of the award, 
together with such expenses as have been incurred in the salvage 
of the metal. * * * Award having been made on ‘duty 
paid’ basis, any abatement of duty allowed by the Gov’t is,. of 
course, to be deducted.” 

In April following the Steel Company made proofs of loss on 
the basis of the value fixed by the award. The loss not having 
been paid, the Steel Company on July 13th brought suit on its 
policies. Thereupon the Insurance Company filed this bill to 
enjoin the action at law. 

From the testimony it now appears that, subsequent to the 
appraisement and the declination of the Insurance Company to 
take the ferro at the appraised price, as it was entitled to do 
under the policy, the Maryland Steel Company, after inquiry by 
telephone, made through Martin and by letter through its officers, 
purchased the salvage ferro from the American Steel Company 
at $25 per ton. The proofs disclose nowhere any evidence of bad 
faith on the part of the respondent. The award seems to have 
been made in good faith. Both the weighing and the analysis 
were by the appraiser selected by the Insurance Company, and 
the insured were not even acquainted with him. He was called 
as a witness; but no examination or criticism was then, or is 
now, made as to the accuracy of either. No suggestion is made 
of any object he would have in making a low valuation on this 
ore. The subsequent offer of a higher price by his company 
for the ferro is not indicative of bad faith. Had the Insurance 

b——Vok. XE.—tit. 
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Company elected to take this salvage, and subsequently sold it to 
Mr. Martin’s employer at an advance, the insured on this ground 
alone could not have repudiated the appraisal. Indeed, this is 
virtually conceded, since the case finally settled down to the con- 
tention here made, and adopted by the court below, as stated 
in its opinion, that :— 

“With respect to the valuation made in the award, and the 
subsequent sale, the parties connected therewith may have acted 
in entire good faith, so far as may be necessary for the decision 
of this case. The plaintiff is entitled to the relief prayed for, 
for the reason that the arbitrators met with the officers of the 
defendant company in the absence of the complainant’s rep- 
resentative, and without notice to the complainant.” 

That conclusion was based on Lutz vs. Linthicum, 8 Pet. 165, 
8 L. Ed. 904, where it was said :— 

“Without question, due notice should be given to the parties 
of the time and place of hearing the cause; and, if the award 
was made without such notice, it ought, upon the plainest prin- 
ciples of justice, to be set aside.” 

But this was said in reference to an arbitration, which in- 
volved the whole controversy in a pending law action and the 
question of the defendant’s liability. The present was a mere 
case of valuation. Liability for the loss was conceded, and the 
clause in question was simply to appraise loss, in this case by 
appraising the salvage. This provision, which is the form used 


in the standard statutory policy of many states, was considered 
by the Supreme Court of Ohio in Royal Company vs. Ries, 80 
Ohio St. 272, 88 N. E. 638, and it was there said :— 


ocr 


lhe distinction between an agreement for appraisement and 
an agreement to submit to arbitration may not always be plain. 
But when the question of the liability of the company under the 
policy, and every other question is reserved, and the only sub- 
mission provided for is an appraisal of the property at and after 
the time of the fire, to determine the single question of the amount 
of the loss, it would seem to be an agreement for an appraise- 
ment, and not an arbitration.” 

This view has the support of authority. Parker vs. Dorsey, 
68 N. H. 181, 38 Atl. 785; Russell on Arbitration, 44, 191; At- 
kinson vs. Whitney, 67 Miss. 655, 7 South. 644; Norton vs. Gale, 
95 Ill. 533, 35 Am. Rep. 173; Green Ry. Co. vs. Moore, 64 Pa. 
79; Leeds vs. Burrows, 12 East, 1; Bos vs. Helsham, L. R. 2 
Exch. 72; and Toledo Co. vs. Zenith Co. (C. C. A.) 184 Fed. 
401, where, after a most thorough discussion of the authorities, 
it was said :— 

“It has been frequently decided that an agreement to submit to 
the decision of others a question involving only calculation, or 
appraisement, or the fixing of values, and the like, or something 
ministerial in character, does not constitute an arbitration under 
the strict rules of the common law. ‘The distinction between the 
submission of such a question and one involving judicial func- 
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tions is of vital importance, because the latter may be revoked at 
common law, while the former cannot be.” 

Being a mere appraisement, and there being nothing in the 
agreement which made witnesses or notice requisite, the presence 
of the parties, notice, and the giving of testimony were not neces- 
sary. Atkinson vs. Whitney, supra; Norton vs. Gale, supra; 
James vs. Shroeder, 61 Mich. 28, 27 N. W. 850; Green vs. 
Moore, supra, where, speaking of an appraisement as contracted 
with an arbitration, the Supreme Court of Pennsylvania say :— 

“Nor is such an appraisement subject to strict rules governing 
arbitrations and awards. Kelley vs. Crawford, 5 Wall 785, 18 
L. Ed. 562. It would not be necessary that the appraisers should 
decide upon evidence heard in the presence of the parties. They 
could decide, and, indeed, would be expected to fix the value of 
the articles, upon their own knowledge of the subject, though 
doubtless they might seek information from other quarters.” 

Finding nothing in the case to challenge the good faith of the 
appraisers, and being of opinion that their valuation was a mere 
appraisement, and not an award of arbitrators, we hold that no 
sufficient grounds have been established by the proofs to warrant 
the setting aside of their appraisement. 

The decree of the court is therefore reversed, and the case 
remanded, with directions to dismiss the bill, at the cost of the 
complainant herein. 


SUPREME COURT OF KANSAS. 


SHAWNEE FIRE INS. CO. 
US. 


COSGROVE et AL.* 


SUBROGATION—RIGHTS OF INSURANCE COMPANY. 


Where a loss by fire is occasioned to insured property by a wrongdoer 
and the loss exceeds the amount of insurance, the insured owner is 
the only proper party to recover damages from the wrongdoer. 


(For other cases, see Insurance, Cent. Dig. § 1506; Dec. Dig. § 606.) 


FIRE CAUSED BY WRONGDOER—SUBROGATION—ACTION OF 
INSURED—INTERVENTION. 

In such case, if the insured brings an action for the recovery of the loss 
from the wrongdoer and the insurer is informed of the pendency 
of the action, that the insured does not wish to represent the interests 

* Decision rendered, July, 1911. 116 Pac. Rep. 819. Syllabus by the 

Court. 
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of the insurer, and that there is talk of a settlement between the 
insured and the wrongdoer, it is the duty of the insurer to intervene 
in the action, and protect his own interests. 


(For other cases, see Insurance, Dec. Dig. § 606.) 


RIGHTS OF INSURER—SETTLEMENT OF INSURED WITH 
WRONGDOER. 


Where in such case the insured accepts, on settlement, damages from the 
wrongdoer which, adde¢ to the amount of the insurance, is less 
than the amount of his loss and expenses of litigation, the insurer, 
having made no effort to intervene and protect his own rights, can 
recover nothing from the insured. 


(For other cases, see Insurance, Cent. Dig. § 1507; Dec. Dig. § 606.) 


Appeal from District Court, Johnson County. 

Action by the Shawnee Fire Insurance Company against 
James H. Cosgrove and Lyman E. Hancock. Judgment for de- 
fendants, and plaintiff appeals. Affirmed. 


MuLvANE & Gautt and D. R. Hire, for Appellant. 
C. L. RANDALL, for Appellees. 


SMITH, J. 
The appellant brought this action against the appellees to re- 
cover the sum of $500 which they had paid to the appellees on a 
policy of insurance, less its proportion of the expenses incurred 
by the appellees in the collection of their claim against the rail- 
road company. The case was tried to the court without a jury, 


and at the conclusion of the evidence the court made findings of 
fact, in substance, as follows: That the appellees were the 
owners of a certain building and contents which were insured 
in the sum of $500 in the appellant’s company, and $675 in their 
companies. The building was totally destroyed by fire. The 
value of the building was $2,100 and of the contents $1,400. 
On proof of loss the appellant paid the appellees the sum of 
$500, and the appellees also collected the $675 other insurance. 
Thereafter the appellees brought suit against the St. Louis & 
San Francisco Railway Company to recover the loss occasioned 
by the fire, alleging that the fire had been set by the railroad 
company. In this suit they alleged the loss to be $3,500, but 
asked judgment for only $1,950 and attorney‘s fees. During the 
pendency of that action the suit was compromised without trial 
and dismissed by the appellees on payment by the railroad com- 
pany of $1,500. The costs and attorney’s fees paid by the 
appellees were between $425 and $440. The appellant had knowl- 
edge of the suit at the time it was pending, but took no part in 
the litigation, except the company advised with the attorneys 
for the appellees, which, however was unknown to the appellees. 
. The insurance company employed no attorney to represent them 
in the above litigation, nor offered to pay any of the costs or 
attorney’s fees of the litigation. The actual loss by the fire 
was $3,500. As a conclusion of law the court found that the 
insurance company was not entitled to recover in this action, 
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and rendered judgment against it for the costs. The insurance 
company filed a motion for a new trial, and on the hearing of 
this motion one of the attorneys for the insurance company testi- 
fied that during the pendency of the action he discussed the case 
with the attorney for the appellees, and manifested a willingness 
to do anything in his power to assist in the prosecution of the 
case, but was informed by the appellees’ attorney that he did 
not desire to represent the company, and that his clients did not 
want him so to do; that the witness inquired whether a com- 
promise between the appellees and the railroad company was 
pending, and was informed that it had been talked about a little, 
whereupon the witness said, “I want to advise you now that if 
your client compromises this case, or you compromise it, or any- 
thing is done with reference to it by which your client recovers, 
the Shawnee Fire Insurance Company will claim such propor- 
tion of that recovery as we have paid out on this insurance 
policy.” Individual members of the firm testified on this hearing 
that they knew nothing of any arrangement between their attor- 
ney and the attorneys for the appellant relative to the rep- 
resentation of the appellant in the litigation with the railroad 
company. 

(1) Practically the only question involved is whether the 
insurance company had any legal right to depend upon the ap- 
pellees to defend their rights, or whether it was the duty of the 
insurance company to join hands with the appellees in the pros- 
ecution of the suit, or to intervene and set forth its rights. 
There is no question but that the insurance company could not 
have brought the action in its own name. The loss was greater 
than the amount of the insurance. That the suit against the rail- 
road company for the loss was properly brought by the appellees, 
and not by the appellant, and that, as the loss was greater than 
the amount of the insurance, the appellant could not bring an 
independent action, is indicated by Railroad Co. vs. Insurance 
Co., 59 Kan. 432, 53 Pac. 459, and Norwich Union Fire Ins. 
Soc. vs. Standard Oil Co., 59 Fed. 984, 8 C. C. A. 433. The 
reason for this is shown in the latter case by a quotation from 
an opinion by Judge Dillon in AXtna Insurance Co. vs. Hannibal 
& St. Joseph R. R. Co., 3 Dill. 1, Fed. Cas. No. 96: “If one 
insurer may sue, then if there are a dozen, each may sue; and, if 
the aggregate amount of all the policies falls short of the actual 
loss, the owner could sue for the balance. This is not permitted, 
and so it was held nearly a hundred years ago, in a case whose 
authority has been recognized ever since, both in Great Britain 
and in this country.” It is also held in these cases that if the 
insured having been paid his loss, or a portion of it, by, the in- 
surer, recovers an amount from the wrongdoer in excess of the 
amount of the balance of his loss and expenses of suit, after 
deducting the amount paid him by the insurance company, he 
holds such balance in trust for the insurer; but it is not held in 
these cases that the insured is entitled to retain the entire amount 
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of his loss and expenses of suit and also the amount paid by the 
insurance company, nor that the insurer is powerless to protect 
its interests in the action. 

(2) While the insured is the only proper party to bring the 
suit against the wrongdoer, it does not follow that the insurer is 
powerless to protect his own interests, but for this purpose he 
may intervene, or, by consent of the insured, may join hands 
with him in the prosecution of the case. If, as in this case, the 
insurer is notified that the insured does not wish to solely rep- 
resent the insurer, then it is the duty of the insurer to protect 
his own rights, especially when he had notice that a settlement 
was talked of. L. E. & W. R. R. Co. vs. Falk & Phoenix Ins. 
Co., 62 Ohio St. 297, 56 N. E. 1020; T. & F. S. Ry. Co. vs. 
Insurance Co., 17 Tex. Civ. App. 498, 44 S. W. 533. 

(3) After an insurer has intervened and shown he has a 
monetary interest in the result of the action, it is not to be pre- 
sumed that any court would permit a settlement between the 
insured and the wrongdoer to the detriment of the insurer, but, 
on the contrary, that the rights of all parties would be protected. 

Under the circumstances of this case, the appellant, having 
made no effort to intervene and look after its own interests, 
cannot hold the appellees responsible for settling the case as they 
thought best for their own interests. 

The judgment is affirmed. All the Justices concurring. 


SUPREME COURT OF WASHINGTON. 


SEATTLE MERCHANTS’ ASS’N 
US. 


GERMANIA FIRE INS. CO. or New York ET AL.* 


FIRE INSURANCE—REQUIREMENT FOR INVENTORY. 

A provision in a fire policy that, in case of loss, insured should make a 
complete inventory and report within 60 days, was not merely di- 
rectory, and, if disregarded on demand without excuse, insured could 
not recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1340-1346; Dec. Dig. § 
542.) 


PROOF OF LOSS—WAIVER. 


Proof of loss within 60 days as required by the provisions of a fire 
insurance policy was not waived merely because the frequent de- 
a ea 


~ * Decision rendered, July 13, 1911. 116 Pac. Rep. 585. 
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mands for inventory did not make specific mention of the formal 
proof. 


(For other cases, see Insurance, Cent. Dig. §§ 1382-1390; Dec. Dig. § 
558.) 


Department 2 Appeal from Superior Court, King County; 
Wilson R. Gay, Judge. 

Action by the Seattle Merchants’ Association against H. S. 
Davidson and wife, in which plaintiff sought to garnish an al- 
leged debt in the hands of the Germania Fire Insurance Com- 
pany of New York. From the judgment discharging the garnish- 
ment, the plaintiff appeals. Affirmed. 


IrA Bronson, for Appellant. 
GRANGER & CLARKE, for Respondent. 
Eis, J. 

Appellant sought to garnish a debt which it alleged to be due 
from respondent to the defendant H. S. Davidson arising from a 
loss sustained by him under a policy of insurance which it is 
conceded was issued to him by respondent on June 26, 1908, in- 
suring him in the sum of $2,000 against loss by fire to certain 
store furniture and fixtures, and a general stock of merchandise 
such as is usually kept for sale in a retail grocery store. It is 
also conceded that a loss by fire to the property covered by the 
policy was suffered on March 15, 1909. Respondent denied lia- 
bility on the grounds that the assured failed to furnish a certain 
inventory as required by the policy; that the assured failed to 
make proofs of loss within sixty days as required by the policy; 
that there was not a total loss and in so stating in the proofs 
finally made the assured forfeited the policy for fraud. A jury 
being waived, the cause was tried to the court. Findings of fact 
and conclusions of law were made and judgment rendered dis- 
charging the garnishment. Thereupon this appeal was taken. 

The policy of insurance contained the following provision: 
“If fire occur the insured shall give immediate notice of any loss 
thereby in writing to this company protect the property from 
further damage, forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, make a com- 
plete inventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon; and within sixty 
days after the fire, unless such time is extended in writing by this 
company, shall render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire, the interest of the 
insured and of all others in the property; the cash value of each 
item thereof and the amount of loss thereon; all incumbrances 
thereon; all other insurance, whether valid or not, covering any 
of said property; and a copy of all the descriptions and sched- 
ules in all policies; any changes in the title, use, occupation, loca- 
tion, possession, or exposures of said property since the issuing 
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of this policy; by whom and for what purpose any building 
herein described and the several parts thereof where occupied at 
the time of the fire; and shall furnish, if required, verified plans 
and specifications of any building, fixtures, or machinery de- 
stroyed or damaged; and shall also, if required, furnish a cer- 
tificate of the magistrate or notary public (not interested in the 
claim as a creditor or otherwise, nor related to the insured) liv- 
ing nearest the place of fire, stating that he has examined the 
circumstances and believes the insured has honestly sustained loss 
to the amount that such magistrate or notary public shall cer- 
tify.” The court found, among other things, that the insured 
property was not wholly destroyed by the fire; that valuable 
salvage remained; that the stock was left in such condition that 
a complete inventory and check could have been made; that the 
insurance company through its agents repeatedly demanded that 
assured furnish an inventory of the stock so that representa- 
tives of the company could check over the remains and determine 
the amount of stock in the premises at the time of the fire; that 
assured repeatedly refused to furnish the inventory as demanded 
until May 7, 1909, when an inventory, though not such as re- 
quired by the policy, was furnished; that immediately on receiv- 
ing the inventory the adjusters of the insurance company went 
to the place of the fire, and found all of said property gone and 
the ground absolutely bare; that the company at no time has 
had an opportunity under the terms of the policy to determine the 
amount of loss sustained by reason of the fire. The court fur- 
ther found that the assured refused to furnish proofs of loss as 
demanded until more than sixty days after the fire, and that 
the insurance company and its adjusters acted openly and fairly, 
and in no way sought to evade any honest obligation arising under 
the policy by reason of the admitted fire. 

[1] The evidence is so conflicting as to the extent of the loss as 
to be hopelessly irreconcilable. The court found that the loss was 
not total, but that valuable salvage remained. No useful purpose 
would be served by reviewing the evidence on this point in detail. 
We have examined the record with great care, and we are satis- 
fied that this finding is supported by a clear preponderance of 
the evidence. This court has frequently held that findings of 
the trial court will not be disturbed where the evidence is con- 
flicting and irreconcilable. Palmer vs. Washington Sec. Inv. Co., 
43 Wash. 451, 86 Pac. 640; Helphrey vs. Strobach, 13, Wash. 
128, 42 Pac. 537; Skeel vs. Christenson, 17 Wash. 649, 50 Pac. 
400. 

The principal controversy seems to have arisen concerning the 
furnishing of the inventory required by the insurance company. 
The appellant complains that the agents and adjusters of the 
company demanded an itemized inventory of the whole stock, 
while the policy only required that the damaged goods be 
separated from the undamaged goods and an inventory be made 
of the same. If as a matter of fact the whole stock was left 
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in such condition after the fire as to make it possible, the 
terms of the policy would require a complete inventory of 
the whole stock. The language used in the policy is “* * * 
separate the damaged from the undamaged personal property, 
put it in the best possible order, make a complete inventory of the 
same, stating the quantity and cost of each article and the amount 
claimed thereon. * * *” The court found that the stock 
was left in such condition that a complete inventory and check 
could have been made. On this point the evidence is very con- 
flicting. The adjuster, Penfield, and the agent of the company, 
Weeks, both testified that they visited the scene of the fire two 
or three days after it occurred, and that it was in such condi- 
tion at that time that any one familiar with the stock could have 
made a complete inventory. The adjuster, Keller, who visited 
the scene a week or ten days afterwards, testified that at that 
time it was still in such condition as to permit a complete inven- 
tory. On the other hand, the assured and his wife both testified 
that such a thing would have been impossible. Mr. Davidson, 
however, was so badly burned that he did not visit the scene 
until over two weeks after the fire, and his wife says that she 
saw the place the night of the fire, but made no examination un- 
til the health officers ordered that the premises be cleaned up. 
One J. C. Dare testified that he saw the premises next day, and 
he considered it a total loss, but his testimony shows that he made 
no very careful examination. We believe the evidence as a whole 
was sufficient to warrant the court’s finding that a complete in- 
ventory and check could have been made. Two or three days 
after the fire the special agent and adjuster, Penfield, went to the 
home of the assured with the local agent of the insurance com- 
pany. He testified that he explained that an inventory was neces- 
sary to an adjustment, using, he says, the following language: 
“Well, now we will have to have an inventory. We have to 
separate the damaged from the undamaged goods, and that is the 
way to proceed.” ‘The assured also testified that “something of 
that kind was said.” The assured was then not able to attend to 
the matter personally, but his wife, who was thoroughly familiar 
with the stock and had aided him daily in the store and in mak- 
ing a prior inventory, said she thought she could do it. Penfield 
offered to assist her in making a complete inventory of the stock, 
but the assured would not permit it, saying that the matter was 
in the hands of Mr. Baxter, his attorney. On the same day 
Penfield and Weeks saw Baxter, and demanded an inventory of 
the property, with the cost price and amount of damage. Pen- 
field testified as to this conversation as follows: “He said he 
didn’t have to do anything of the kind. They had a total loss 
out there, and he would not do anything. * * * J said: ‘That 
may be very well, but we have got to have that to proceed. There 
is no use having any trouble here. That is what we require. If 
you cannot do that, why, just read over the conditions of the 
policy and see what it says and follows that—be governed by 
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that.” The record is replete with evidence of demands for an 
inventory which were met with refusal both by the assured and 
his attorney, but never, so far as we are able to discover, on the 
ground that the inventory demanded was not such as was called 
for by the policy. Finally, some fifty-two days after the fire, an 
inventory purporting to be a partial inventory of the entire stock 
and fixtures was furnished. It was then too late to be of use. 
Two adjusters for the company. went to the scene of the fire and 
found the ground bare. The policy contained a further provi- 
sion for arbitration in the event of disagreement as to the amount 
of the loss, and that the company may at its option take all or any 
of the articles at the ascertained or appraised value. 

[2] The obvious purpose of the provision for an inventory is 
to aid in determining the value of the stock and the amount of the 
loss, to make the basis for an adjustment and, in the event of 
disagreement, to lay the foundation for arbitration and appraise- 
ment. While provisions of. this character will be strictly con- 
strued as against the insurer, they cannot be wholly ignored. We 
cannot agree with those courts which hold such provisions merely 
directory. The assured seems to have assumed that he alone 
had the right to determine that the loss was total, and refused 
in any way to aid the insurer to ascertain the actual value of the 
stock or the value of the salvage. His attitude is fairly expressed 
by this court in Ward vs. National Fire Ins. Co., 10 Wash. 361, 38 
Pac. 1127, in reference. to a refusal to furnish certain invoices 
required by the policy. The court said: “And it is not for the 
assured in the face of such an agreement to determine that, be- 
cause he cannot furnish all the proof that is required, he will 
refuse to furnish any, or refuse to aid the insurers in any way in 
determining questions that are of vital importance to them in 
the case. In fact, the insured seems from the start to have cava- 
lierly settled this question, both for himself and the other party 
to the agreement. He stated in his correspondence that he could 
not see what would be gained in furnishing these data, if it 
were possible; then announces that he furnished what he sup- 
posed would be conclusive evidence that at the time of the fire 
he had more goods than the insurance called for, evidently rest- 
ing upon the proof that he had furnished outside of this require- 
ment. It might have been conclusive evidence, but, inasmuch as 
he and the appellant had stipulated what kind of evidence should 
be required, it was his duty to furnish that evidence if possible, 
and as far as possible.” See, also, Astrich vs. Ger. Am. Fire Ins. 
Co., 131 Fed. 13, 65 C. C. A. 251; Providence Washington Ins. 
Co. vs. Wolf (Ind. App.) 72 N. E. 606. 

[3] It is admitted that the aiale of loss were not made until 
more than sixty days after the fire, but appellant contends that 
these proofs were waived by the insurance company. The prin- 
cipal evidence relied upon as proving a waiver is the frequent 
demands made for an inventory without specific mention of the 
formal proofs. The attorney for assured testified: “The inven- 
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tory was the only thing they were asking for all along the line. 
I thought the task was over when we furnished that.” It seems, 
however, that he realized that the formal proofs would be re- 
quired, since he, without further demand, procured them though 
after the time fixed by the policy. If such an inventory as the 
insurance company demanded had been furnished in time to have 
been of any practical use, there might be some merit in this con- 
tention. As it was refused, we find none. There is no evidence 
of such unfair dealing on the part of the insurer or of attempts 
to deceive the assured as is found in Sidebotham vs. Merchants’ 
Fire Ass’n, 41 Wash. 436, 83 Pac. 1028. In this matter, as in the 
matter of the inventory, the assured seems to have assumed to 
settle the rights of all parties for himself. This court is com- 
mitted to the rule that a failure of the assured to furnish the 
proofs of loss within the sixty days fixed by the policy, without 
sufficient excuse, forfeits his rights under the policy. Davis vs. 
Pioneer Mut. Ins. Ass’n, 44 Wash. 532, 87 Pac. 829; Davis vs. 
Northwestern Mut. Fire Ins. Ass’n, 48 Wash. 50, 92 Pac. 881. 

The findings of the court are sustained by the evidence. They 
are amply sufficient to support the judgment, which is therefore 
affirmed. 

Dunbar, C. J., and Crow, Morris, and Chadwick, JJ., concur. 


SUPREME COURT OF GEORGIA. 


ATLANTA HOME INS. CO. 
US. 


SMITH et au.* 


ESTOPPEL TO AVOID POLICY—KNOWLEDGE OF AGENT. 


The defendants in error applied to one who was the agent of an insurance 
company for a policy of fire insurance on their plant, fixtures, etc., 
stating to the agent that the insured premises were located on leased 
ground, owned by a third person. The agent applied to stated that 
he would be glad “to write the insurance,” and, after examining the 
property, stated that “any policy he issued would be all right.” This 
agent, after “consulting” the agent of the company issuing the policy, 
“made out slips for this particular policy.” The latter agent counter- 
signed and issued the policy and delivered it to the first-named agent, 
who in turn delivered it to the assured and received from them pay- 
ment of the premium, commissions on which were divided between 
the two agents. The agent dealing directly with the assured did 
not communicate to the agent issuing the policy the information 
given by the assured with respect to the title of the land on which 


* Decision rendered, June 19, 1911. 71 S. E. Rep. 902. Syllabus by the 
Court. 
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the insured property was located. The member of the firm, who in 
behalf of the firm made the application for insurance, paid the pre- 
mium, and received the policy, testified he did not know until the 
fire occurred that the latter agent was the agent of the company is- 
suing the policy, or had any connection with the issuance of the policy. 
The policy, when delivered, had on it a “paster,’ on which was 
printed the name and address of the agent to whom the assured made 
application, and the words, “Insurance, Fire,” etc., though such paster 
was not on the policy when it was delivered to such agent. The 
commission allowed agents on the policy was divided between the 
agents countersigning it and the agent of the other company, to 
whom it was delivered, who delivered it to the assured. It was usual 
between the agents representing the defendant and the other agent to 
do so. This practice was confined to the two agents doing business in 
Savannah, they not being members of the local board, which prohib- 
ited its members from dividing commissions on policies thus issued 
No agent of the company issuing the policy inspected the property. 
The agent of this company, after the fire, offered to return to the as- 
sured the premium paid by the latter, and it was refused. After 
loss, the assured brought suit on the policy, which the insurer de- 
fended on the ground that there had been a breach of the stipula- 
tion of the policy that “this entire policy, unless otherwise provided 
by agreement indorsed hereon or added hereto, shall be void, * * * 
if the interest of the insured be other than unconditional and sole 
ownership, or if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” Held that, under the facts 
stated, the agent who received the application and delivered the 
policy was an agent of the insurer, and the knowledge of such agent, 
at the time of the issuance of the policy, of the status of the title to 
the ground on which the insured building was located, was imputable 
to the insurer, and estopped it from claiming a forfeiture of the 
policy on account of a breach of its conditions respecting the owner- 
ship of the assured above quoted. 3 Cooley’s Briefs on Ins. 2529- 
2530, 2491; Springfield Fire, etc., Ins. Co. vs. Price, 132 Ga. 687, 64 
S. E. 1074; Athens Mutual Ins. Co. vs. Ledford, 134 Ga. 500, 68 S. E. 
91; Mesterman vs. Home Mutual Ins. Co., 5 Wash. 524, 32 Pac. 458, 
34 Am. St. Rep. 877. 

(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.) 


Error from Superior Court, Chatham County; W. G. Charl- 
ton, Judge. 

Action by L. H. Smith and others against the Atlanta Home 
Insurance Company. From a judgment for plaintiffs, defendant 
brings error. Affirmed. 


Payne, Lirrte & Jones, M. F. Gotpsrern and Lawron & 
CuNNINGHAM, for Plaintiff in Error. 

Travis & Travis and Apams & Apams, for Defendants in 
Error. 


Hoven, J. 
Judgment affirmed. All the Justices concur. 





Fire.] Phoenix Fire Assur. Co. vs. Murray et al. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


TuHrrp Circuit. 


PHCENIX FIRE ASSUR. CO. 
US. 


MURRAY et At. (No. 29.)* 


ACTION ON POLICY—DEFENSES. 


The failure of an insured after a loss to name an appraiser, under a 
clause in the policy providing for an appraisal “in the event of dis- 
agreement as to the amount of loss,” constitutes no defense to an 
action on the policy, where it is not alleged or shown that there was 
a disagreement. 


(For other cases, see Insurance, Cent. Dig. §§ 1522-1527; Dec. Dig. § 612.) 


In Error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 

Action at law by Elizabeth Murray and Walter Malona against 
the Phcenix Fire Assurance Company. Judgment for plaintiffs, 
and defendant brings error. Affirmed. 


Before Buffington and Lanning, C. JJ., and McPherson, D. J. 


Jennincs & JENNINGS for Plaintiff in Error. 
J. M. Hunvrer and Lyon & Hunrer, for Defendants in Error. 


BurFIncTon, C. J. 

In the court below Elizabeth Murray and Walter Malona, citi- 
zens of Pennsylvania, recovered judgment against the Phoenix 
Fire Assurance Company, Ltd., of England, in a suit brought 
on a policy of insurance. Thereupon the latter sued out this 
writ, assigning for error the court’s giving to the jury binding 
instructions in favor of the plaintiffs. In their statement of 
claim the latter averred the loss on the burned or damaged per- 
sonal property covered by the policy was $2,187.50. This aver- 
ment was not traversed by the affidavit of defense, and under the 
rule of the court below :— 

“Such items of claim and material averments of fact of the 
plaintiff’s statement as are not directly and specifically traversed 
or denied by the defendant’s affidavit shall be taken as admitted.” 

Having proved the execution and delivery of the policy, the fire, 
the furnishing of proofs of loss, and the admission by the plead- 
ings of the value of the goods, a prima facie case was established, 
on which, in the absence of countervailing proof, the plaintiffs 
were entitled to recover. 


* Decision rendered, May 1, 1911. 187 Fed. Rep. 809. 
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On behalf of the defendant the only defense urged was that 
the plaintiffs were required but had failed, to name an arbitrator 
in accordance with the clause of a standard policy, viz. :— 

“In the event of disagreement as to the amount of loss, the 
same shall as above provided be ascertained by two competent 
and disinterested appraisers, the insured and this company each 
selecting one, and the two so chosen shall first select a competent 
and disinterested umpire. The appraisers together shall then 
estimate and appraise the loss, stating separately the sound value 
and damage, and, failing to agree, shall submit their differences 
to the umpire; and the award in writing of any two shall deter- 
mine the amount of such loss. The parties thereto shall pay the 
appraisers respectively selected by them and shall bear equally 
the expenses of the appraisal and umpire.” 

Waiving, for present purposes, whether this was,+in view of 
Hamilton vs. Home Ins. Co., 137 U. S. 385, 11 Sup. Ct. 133, 34 
L. Ed. 708, a valid defense, we note that this clause, which, it 
has been held (Royal Co. vs. Ries, 80 Ohio St. 272, 88 N. E. 
638) is “an agreement for an appraisement, and not an arbitra- 
tion,” is conditioned, “in the event of disagreement as to the 
amount of loss,” and the proofs did not show that any such 
disagreement had taken place. We have examined the corres- 
pondence and pleadings in the cause, and agree with the conclu- 
sion, stated by the court below in its opinion refusing a new trial, 
that :-— 

“The affidavit contained no direct or specific averment that at 
any time had there been a disagreement between the parties as 
to the amount of the loss. It is true it contained an averment of 
notice to ‘plaintiff's attorney in writing that a disagreement had 
arisen.’ ‘This averment cannot and should not be deemed an 
equivalent substitute for what was omitted. If there be no dis- 
agreement, it is clear that the assured are not bound to submit to 
an arbitration.” 

As the contention of the defendant as to an appraisement had 
no basis of fact on which to stand, no defense was proven, and 
the court was right in directing the jury to find for the plaintiffs. 

The judgment on the verdict is therefore affirmed. 





Fire.] Irwin vs. Insurance Co. of North America. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Seconp DIsTRICT. 


IRWIN 
US. 


INSURANCE CO. OF NORTH AMERICA. (Civ. 874.)* 


NON PAYMENT—PLEADING. 


Allegation of neglect and refusal to pay fire insurance is a sufficient al- 
legation of nonpayment. 


(For other cases, see Insurance, Cent. Dig. § 1607; Dec. Dig. § 638.) 


FIRE POLICIES—WHEN PAYABLE—PLEADING. 


In an action on a fire policy, a denial that the policy became payable on a 
certain date, or at any other time, or at all, raised an issue as to the 
time the loss was payable. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


FIRE POLICIES—PAYMENT—TIME—WAIVER. 


A provision in a fire policy, making loss not payable until sixty days 
after fire, was not waived by insurer refusing payment on the ground 
that plaintiff was not the owner of the premises and possessed no in- 
surable interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


Appeal from Superior Court, San Diego County, W. R. Guy, 
Judge. 

Action by I. Isaac Irwin against the Insurance Company of 
North America. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


PatTERSON Spricc, for Appellant. 
EUGENE Daney and M. H. Fiemine, for Respondent. 


ALLEN, P. J. 

The action was upon a policy of insurance. The complaint 
averred ownership and an insurable interest in certain property in 
San Diego County on the 20th day of July, 1908; that on said 
date the defendant executed a contract and policy of insurance 
in writing upon said property, and by the terms of which con- 
tract and policy the defendant insured plaintiff against all loss 
or damage by fire from the 20th day of July, 1908, to the 20th 
day of July, 1909, to an amount not exceeding $1,200; that on 
the 22d day of September, 1908, the property was destroyed by 
fire and damaged to the extent of $1,305; that on or about the 
18th day of November, 1908, the plaintiff duly complied with all 


* Decision rendered, May 3, 1911. Rehearing denied by Supreme Court, 
June 30, 1911. 116 Pac. Rep. 204. 
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the terms, conditions, and requirements of said contract and in- 
surance policy to be kept and performed by him, and the amount 
of said policy, to wit, the sum of $1,200, became due and payable 
to the plaintiff from the defendant on the said 18th day of 
November, 1908. Neglect and refusal to pay the same is averred. 
The answer denied the ownership or insurable interest ; admitted 
the issuance of the policy of insurance upon the express agree- 
ment and stipulation set forth in said agreement and contract, 
and not otherwise; admitted the destruction by fire; denied 
the loss as to the amount thereof; denied that the defendant 
was notified of the fire, or that on the 18th day of November, 
1908, plaintiff duly complied with all the terms, conditions, and 
requirements, or any of the said terms, conditions, and require- 
ments, of said contract of insurance to be kept and performed 
by plaintiff; and denied that the sum of $1,200, or any other sum 
or amount, became due and payable on said 18th day of Novem- 
ber, 1908, or at any other time or at all, or that said sum became 
due and payable by reason of said fire, or for any cause, or upon 
said contract, or upon any contract, or at all. The action was 
tried by the court, a jury being waived, after a motion for non- 
suit was denied. Findings of fact and conclusions of law were 
waived, and judgment was entered by the court in favor of plain- 
tiff in the amount sued for. From this judgment, defendant ap- 
pealed upon a bill of exceptions. 

(1) Upon a former hearing of this appeal, this court deter- 
mined that the complaint was insufficient, basing such opinion 
upon the authority of Scroufe vs. Clay, 71 Cal. 123, 11 Pac. 882, 
but overlooking certain subsequent decisions overruling such 
case, notably that of Gardner vs. Donnelly, 86 Cal. 367, 24 Pac. 
1072. 

A rehearing was therefore granted. We take it that under 
these later decisions an allegation of neglect and refusal to pay 
is a sufficient allegation of nonpayment. It appears from the bill 
of exceptions that upon the trial plaintiff established ownership 
and an insurable interest, the destruction of the property by fire, 
and the loss and proof thereof, as in the complaint averred. He, 
however, introduced in evidence the policy of insurance, by the 
terms of which it was provided that the loss was not payable 
until 60 days after proof of loss. 


(2) The material allegations of the complaint at issue were 
fully established without the introduction of the policy of insur- 
ance, unless it be said that the averment that the policy became 
payable on the 18th of November, 1908, was traversed by defend- 
ant’s denial. We are of opinion that such denial raised an issue 
as to the time when the loss was payable under the terms of the 
policy, and that it devolved upon plaintiff to establish by the pol- 
icy the stipulated time of payment. Undertaking this duty through 
the introduction of the policy, he established beyond controversy 
that such loss was not payable until the lapse of 60 days after 
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the 18th of November, 1908. This obviated any proof upon the 
part of defendant in that regard. 

(3) Ordinarily, the words “due,” “owing,” and “payable” are 
said to be conclusions of law, a denial of which would raise no 
issue; but considering this complaint, which averred a contract 
of indemnity, and which in the absence of specific time of pay- 
ment would become payable upon the happening of the event, 
plaintiff averred that it did not become payable until the 18th of 
November, 1908, which must be construed as an allegation that 
such time of maturity. was evidenced by the policy; and the 
statement that it became payable upon a certain date is open to 
the construction that by the terms of the policy the defendant 
obligated itself on that date to pay the loss. Defendant’s allega- 
tion that its promise to pay was contained in the policy and not 
otherwise, and its denial that the same became payable on the 18th 
of November, must be taken as a denial that by the terms of the 
policy it became payable upon that date; and hence the issue 
was raised as to the time when under the policy the loss became 
payable. (4) Respondent contends that the condition of the pol- 
icy as to the time of payment was waived by reason of the action 
of defendant in refusing payment on the ground that plaintiff 
was not the owner of the premises and possessed no insurable 
interest therein, the contrary of which was clearly established 
by the evidence, and for the further reason that by its answer it 
denied liability generally. We cannot construe such denial of 
liability, either before or after suit, as a waiver of the definite 
time fixed by contract for the payment of the loss. No breach 
of contract existed at the time the suit was brought; there was 
no sum due or payable to plaintiff. The terms of the contract 
gave to defendant 60 days, during which time it had a right to 
retain and use the money necessary to liquidate the loss. Within 
this time the defendant could make independent investigations 
in order to determine its liability. The loss was not payable until 
the time specified. A different rule might apply had the policy 
provided only that no action should be maintained for a period 
of 60 days; but we are not advised that a denial of liability 
before maturity can be said to have the effect to mature an obli- 
gation before the date fixed in the contract for its payment. 
Tatum vs. Ackerman, 148 Cal. 360, 83 Pac. 151, 3 L. R. A. (N. 
S.) 908, 113 Am. St. Rep. 276. 

In our opinion, the court erred in denying the motion for a 
nonsuit made at the conclusion of plaintiff’s testimony. 

The judgment is therefore reversed, and cause remanded for 
further proceedings. 

We concur: James, J.; Shaw, J. 


L——Vol. XL.—112. 
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KANSAS CITY COURT OF APPEALS. 


MIssoURI 


ROGERS 


vs. 


CONNECTICUT FIRE INS. CO. or Hartrorp.* 


WAIVER OF STIPULATIONS. 

Insurer’s omission to dissent on insured’s expression of intent to ignore 
a stipulation, such as one limiting the amount of other insurance, 
at some indefinite time, does not constitute a waiver of the stipulation 
by insurer. 


(For other cases, see Insurance, Cent. Dig. § 1027; Dec. Dig. § 388.) 


FIRE POLICIES—STIPULATIONS LIMITING OTHER INSUR- 
ANCE—WAIVER. 

A fire insurer waives a stipulation limiting other insurance by collecting 
and retaining a premium, knowing that the stipulation has been 
ignored. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392.) 


FIRE POLICIES—THREE-FOURTHS VALUE CLAUSE—EFFECT. 

Under Rev. St. 1900, § 7030, prohibiting insurance against fire for more 
than three-fourths of the property’s value, an insurer is estopped to 
claim that the total insurance exceeds that limit when the policy was 
issued. 

(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 380.) 


FIRE POLICIES—“TOTAL LOSS.” 

In an action on a fire policy covering an electric power house and equip- 
ment, it was proper to instruct that “total loss” does not mean entire 
destruction of the property, but such destruction as would render it 
of no value for the purpose for which it was used, or intended to 
be used, when the policy issued and the fire occurred. 

(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7012-7017; vol. 
8, p. 7817.) 


FAILURE TO ADJUST—PENALTY. 

Under Rev. St. 1900, § 7068, providing a penalty for vexatiously refusing 
to pay an insurance loss, insured need not show affirmatively that the 
refusal was vexatious; it being sufficient if that fact be deducible 
by a reasonable inference from all the facts and circumstances in 
evidence. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 

REFUSAL TO ADJUST—“VEXATIOUS.” b 

“Vexatious,” within Rev. St. 1909, § 7068, providing a penalty for an in- 
surance company’s vexatious refusal to pay a loss, means without 
reasonable cause. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 

(For other definitions, see Words and Phrases, vol. 8, p. 7312.) 


* Decision rendered, June 12, 1911. Rehearing denied, June 28, 1011. 
139 S.W. Rep. 265. 
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FIRE POLICIES—REFUSAL TO ADJUST—PENALTY—RIGHT TO 
RECOVER. 


Evidence held to show that a fire insurance company’s refusal to pay a loss 
was not without reasonable cause, within Rev. St. 1909, § 7008, pre- 
scribing a penalty for vexatious refusal to pay the same. 


(For other cases, see Insurance, Cent. Dig. §§ 1727, 1728; Dec. Dig. § 
665.) 


Appeal from Circuit Court, Clinton County; A. D. Burnes, 
Judge. 

Action by Hugh L. Rogers against the Connecticut Fire Insur- 
ance Company of Hartford. Judgment for plaintiff, and defend- 
ant appeals. Affirmed on condition of remittitur. 


R. H. Musser and F. B. Exsis, for Appellant. 
Joun A. Cross, W. S. Hernpon, and E. C. Hat, for Re- 
spondent. 


Jounson, J. 

This suit is on a fire insurance policy of $1,000, issued by 
defendant to plaintiff May 26, 1906. Plaintiff was the owner 
and operator of an electric light plant in the city of Lathrop, and 
the policy in suit covered the gas engine and dynamo which were 
in his power house, and so attached thereto that they must be 
considered a part of the reality, and not as personal property. 
Two days after the policy was issued the power house was de- 
stroyed by fire, and the machinery, of which the engine and 
dynamo were the principal parts, was so badly damaged that 
plaintiff claims it became valueless for the purposes of its use as 
an integral part of the power plant. The evidence of plaintiff is 
to the effect that the machinery had no value after the fire, ex- 
cept what might be realized from it if sold as junk; while evi- 
dence introduced by defendant tends to show that by an outlay 
of $2,500, in the replacement of destroyed or worthless parts and 
in the repairing of damaged parts, the engine and dynamo could 
be restored to usefulness. 

The policy contained a provision that, if there was other insur- 
ance on the property the policy would be void, unless such other 
insurance was indorsed on the policy, and the only additional 
insurance indorsed was a policy of $4,000 previously issued by 
the Home Insurance Company of New York. In fact, at that time 
there was other insurance on the engine and dynamo amounting 
to $4,200, and the policy in suit brought the total outstanding 
insurance on that property to $9,200. Defendant claims that it 
had no knowledge of any other insurance than that indorsed on 
the policy until after the fire. Plaintiff’s evidence tends to show 
that the exact facts respecting the other insurance were stated to 
the agent, who represented defendant in the transaction, before 
the policy was issued, and that defendant knew that with the pol- 
icy in suit the property was insured for $9,200. 

It appears that defendant’s agent was in the banking business 
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at Lathrop, and, fearing defendant might decide to cancel the 
policy, he did not deliver it to plaintiff, but kept it in the bank 
until about two weeks after the fire, when he delivered it. He 
collected the premium of $31, from plaintiff, and deducting his 
commission remitted the remainder. Defendant received this 
premium, has retained it to this day, and at no time has even 
offered to return it. The agent admits that the day after the fire 
he knew just what insurance was on the property, and that he 
delivered the policy. We quote from his cross-examination: “Q. 
The day after the fire Pross told you the whole amount of in- 
surance he had? A. Yes. Q. And you had this policy in your 
company? A. Yes, sir. Q. And you charged up on the bank 
books $31 against Mr. Rogers, the premium on that policy, after 
the fire? A. Yes. Q. You took that $31 to your credit? A. Yes. 
Q. And returned 85 per cent of it to the company, and kept out 
15 per cent? A. Yes, I kept out my commission. Q. Did you re- 
turn 85 per cent to the company? A. Yes. Q. Was that ever 
returned to Mr. Rogers? A. No. Q. You never returned him 
your 15 percent? A. No. Q. Some time in June you delivered this 
policy to Mr. Rogers? A. Yes. Q. Do you know this man, 
Fleming? A. Yes. Q. He is the state agent? A. I understand him 
to be. Q. Didn’t Fleming tell you before you delivered that policy 
that they did not deny liability on that policy? (Objections). 
Q. Didn’t he tell you, Sam, in talking about it, ‘We don’t deny 
liability’? A. He told me that; but I don’t remember whether 
it was at that time or later. Q. But it was before you delivered 
the policy? A. No; I think not. I am not positive on that point, 
though. Q. What time did you deliver the policy? A. After he 
and Mr. Welsh came to Lathrop. I don’t think I told him any- 
thing about holding the policy. Q. You held it a sufficient length 
of time, and when they didn’t tell you not to deliver it you de- 
livered it? A. My purpose in holding the policy was to give the 
office at Chicago time to reject it, not to see Mr. Fleming. I 
don’t know that Mr. Fleming ever knew I held the policy. I 
don’t remember about that. But I held it to hear from the 
Chicago office, before I delivered it to Mr. Rogers. Q. When did 
you charge this $31 premium to Mr. Rogers? A. I think about 
the middle of June.” 

Evidence was heard on the issue of the actual value of the 
machinery, from which it is disclosed that the property was not 
worth to exceed $8,000. The cause was submitted to a jury, and 
a verdict was returned for plaintiff in the sum of $1,000 on the 
policy and $100 for attorney’s fees. Defendant appealed. 

A number of questions of law raised by the pleadings, evidence, 
and instructions are discussed in the briefs, and we shall dispose 
of the controlling questions in their logical order. 

(1) At this term we reversed a judgment recovered by plain- 
tiff against the Home Insurance Company of New York on the 
policy to which we referred in our statement of facts.. Rogers 
vs. Insurance Co., 136 S. W. 743. Speaking through Ellison, J., 
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we held in that case that plaintiff had violated the provision of 
the policy relating to additional insurance, and that the evidence, 
instead of showing a waiver of that provision, affirmatively dis- 
proved the contention of plaintiff that there was a waiver. The 
policy involved in that suit was the first insurance procured by 
plaintiff on the property, and the only fact on which plaintiff 
predicated his claim of waiver was that after that policy was 
issued plaintiff caused the agent of the company to be informed 
of his purpose to procure additional insurance at some indefinite 
future time. We applied the rule, which finds abundant support 
in the authorities, that the expression by the assured of an un- 
executed intention to ignore a contract stipulation at some in- 
definite time imposing no obligation on the insurer to dissent 
(Polk vs. Insurance Co., 114 Mo. App. 514, 90 S. W. 397), and 
consequently that such fact, of itself, will not suffice as the foun- 
dation of a claim that the insurer waived the stipulation. But 
in express terms Judge Ellison distinguished the facts of that 
case from a state of facts as is disclosed by the present record. 
He said (page 744): “Thus, if it had been ‘shown, as pleaded 
by plaintiff, that there was other insurance at the time this policy 
was taken and defendant’s agent knew of it, and yet collected 
the premium and delivered the policy without indorsing it on the 
policy, it would be presumed he waived that requirement.” 

The rule is well stated as follows in Gray vs. Insurance Co., 
155 N. Y., loc. cit. 184, 49 N. E. 676: ‘‘Where an insurance 
company issues a policy, with full knowledge of facts which 
would render it void in its inception if its provisions were insisted 
upon, it will be presumed that it by mistake omitted to express 
the fact in the policy, waived the provision, or held itself estopped 
from setting it up, as a contrary inference would impute to it a 
fraudulent intent to deliver and receive pay for an invalid in- 
strument.” 

(2) The conceded fact that defendant, with full knowledge of 
the true facts relating to other insurance, collected and retained 
the premium of plaintiff and then delivered the policy, con- 
clusively establishes the claim of waiver. We so decided in the 
recent case of Rhodus vs. Insurance Co., 137 S. W. 907, not yet 
officially reported, where we said: “This is a case where the 
proposition for insurance was made by a live man, in good health, 
to an agent authorized to receive it and to transmit it to the 
defendant company. It was then for the approval or rejection 
of the company. As matters stood contractually, the company 
could have rejected it, and, more than that, it could have relied 
upon the provision which we have quoted from the application 
that there was to be no contract until a policy was issued and de- 
livered. But the company did not choose to stand on these con- 
ditions. It waived them by accepting the premium which was 
paid for insurance, with full knowledge of what the payment 
was for and of the assured’s death. By that act it adopted the 
agent’s act as consummating a contract of insurance, without a 
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formal approval of the application by the medical director, or the 
issuance of a policy.” Paraphrasing a portion of the above 
quotation from Gray vs. Insurance Co., we shall presume that, 
by mistake, defendant omitted to indorse all of the other insur- 
ance on the policy, and shall hold it estopped from setting up the 
defense that the policy is void on account of overinsurance. 

(3) The policy contains a “three-fourths” clause, which pro- 
vides “that in the event of loss * * * this company shall not 
be liable for an amount greater than three-fourths of the actual 
cash value of each item of property insured by this policy (not 
exceeding the amount insured on each such item),” etc. The 
items of property stated in the policy were not separately insured, 
but were insured together for the lump sum of $1,000. In issuing 
the policy which raised the whole insurance to $9,200, defendant, 
under the provisions of section 7030, R. S. 1909, as construed 
by the courts of this state (Surface vs. Insurance Co., 139 S. 
W. 262, decided at this term, and cases cited), estopped itself 
from afterward asserting that the total insurance exceeded 75 
per cent of the value of the property at the time the policy was 
issued, and we must ignore the evidence showing a less value and 
assume that the property was of the value accorded it by the act 
of defendant in issuing the policy. On the hypothesis of plaintiff 
that the property was totally destroyed in the fire, the rule of 
damages prescribed in section 7020, R. S. 1909, is applicable, 
since we are dealing with real, not personal, property. That rule 
is that, “in case of total loss of the property insured, the measure 
of damages shall be the amount for which the same was insured, 
less whatever depreciation in value, below the amount for which 
the property is insured, the property may have sustained between 
the time of issuing the policy and the time of the loss, and the 
burden of proving such depreciation shall be upon the defendant.” 
The insurance had been in force only two days when the loss 
occurred, and, since the evidence shows no depreciation in the 
value of the property, we must hold that just before the fire it 
was worth an amount of which the total insurance was three- 
fourths. Consequently, if the loss was total, plaintiff was entitled 
to recover the full face. of the policy. On the other hand, if the 
loss was partial, the obligation of defendant is determined by the 
provisions of section 7022, which is as follows: “W henever 
there is a partial destruction or damage to property covered by 
insurance, it shall be the duty of the party writing the policies to 
pay the assured a sum of money equal to the damage done to the 
property, or repair the same to the extent of such damage, not 
exceeding the amount written in the policy, so that said property 
shall be in as good condition as before the fire, at the option of 
the insured.” 

(4) We find the court, in the instructions to the jury, properly 
submitted the issue of whether the loss was total or partial, and 
the only serious objection defendant urges against the rulings 
of the court on the instructions is in the definition of the term 
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“total loss” appearing in the following instructions given at the 
request of plaintiff: “The court instructs the jury, if they find 
for the plaintiff, under the instructions given in this case, and 
if they further believe from the evidence that the plaintiff has 
suffered a total loss of the property insured, by reason of said 
fire, you will then find in favor of the plaintiff, for the full 
amount named in the policy, to wit, $1,000, and in this connection 
you are instructed that the term “total loss” does not mean an 
entire destruction of the property insured, but such a destruction 
as would render the property insured of no value for the purpose 
for which it was used or intended to be used at the time the policy 
was issued and the fire occurred.” The obvious meaning of that 
definition is that, if the machinery was so damaged that it had 
no value as a part of the power plant of plaintiff—that is to say, 
if it could not by repairs and replacements be restored to its in- 
tended use as an integral part of the factory—then the fact that 
it might be sold as junk, or even repaired in a way to make it 
useful for other purposes, and therefore of some value, would 
not alter its status as property totally destroyed. 

[t must be borne in mind that the subject of insurance was not 
an engine and dynamo detached and treated as personal property, 
but was those articles attached to the soil and converted into 
component elements of a manufactory. The issue is, not whether 
in their damaged state they have some value for other purposes, 
but whether they have any value left in them for the purposes of 
the factory, should it be restored and operated. 

A similar case was considered by the Supreme Court in Havens 
vs. Fire Ins. Co., 123 Mo. 403, 27 S. W. 718, 26 L. R. A. 107, 
45 Am. St. Rep. 570. There the policies separately insured a mill 
and its machinery, valued at $8,400. Before the fire, the assured 
had removed a small part of the machinery, valued at $380, for 
repairs. All of the property, except that being repaired, was 
destroyed in the fire. Point was made that the machinery was not 
totally destroyed, but the court rejected this contention, saying 
in part: “We do not think that the question of partial loss can 
arise under these circumstances. All the property covered by 
the policy at the time of the fire was wholly destroyed. The 
property insured was a mill and the fire destroyed its identity 
and specific character as such. The words ‘wholly destroyed’ 
have been placed in statutes like this in many states of the 
Union, and, so far as we have been able to find, the construction 
appears to be uniform that, as applied to buildings, they mean 
totally destroyed as a building, although there is not an absolute 
extinction of all its parts. It matters not that some debris remains 
which may be useful or valuable for some purposes. Such was 
the construction given in the subjoined cases and such is our 
construction. Williams vs. Insurance Co., 54 Cal. 442 [35 Am. 
Rep. 77]; Seyk vs. Insurance Co. [74 Wis. 67] 41 N. W. 443 
[3 L. R. A. 523]; Barnard vs. Insurance Co., 38 Mo. App. 106; 
Oshkosh, etc., Co. vs. Insurance Co. [C. C.] 31 Fed. 200; Insur- 
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ance Co. vs. Sherlock, 25 Ohio St. 59; Wallerstein vs. Insurance 
Co., 44 N. Y. 204 [4 Am. Rep. 664] ; Insurance Co. vs. Fogarty, 
19 Wall. 640 [22 L. Ed. 216].” 

In O’Keefe vs. Insurance Co., 140 Mo., loc. cit. 564, 41 S. W. 
923 (39 L. R. A. 819), the Supreme Court approved the following 
instructions: “By a total loss is meant that the building has lost 
its identity and specific character as a building and become so far 
disintegrated that it cannot be properly designated as a building, 
although some part of it may remain standing.” And gave sanc- 
tion to the rule thus expressed by the Supreme Court of Wiscon- 
sin, in Seyk vs. Insurance Co., 74 Wis. 72, 41 N. W. 443 (3 L. 
R. A. 523), that “it cannot be doubted that the identity and spe- 
cific character of the insured buildings were destroyed by the fire, 
although there was not an absolute extinction of all the parts 
thereof. This was an entire destruction of the buildings, within 
the meaning of the statute.” 

Certainly it would be absurd to say, because the machinery of 
a factory which had passed through a fire had some value as 
scrap iron, it was not wholly destroyed, within the meaning of 
the statute, and we think it would be equally as untenable to 
say that injured machinery which cannot be restored to its in- 
tended use is only partially destroyed, if it possesses value for any 
use. The instruction under consideration properly defined the 
term “total loss.” 

(5,6) The last question we shall discuss is that relating to the 
imposition in the verdict and judgment of a penalty, on the 
ground that defendant’s refusal to pay the face of the policy 
was vexatious. The statute (section 7068, R. S$. 1909) provides 
that, “if it appear from the evidence that such company has 
vexatiously refused to pay such loss, the court or jury may 
* * * allow the plaintiff damages,” etc. Plaintiff was not 
required to introduce affirmative proof that the refusal was vex- 
atious. Brown vs. Assurance Co., 45 Mo. 221. If, from all the 
facts and circumstances in evidence, a reasonable inference might 
be drawn that the refusal was vexatious—i. e., without reasonable 
cause (Blackwell vs. Insurance Co., 80 Mo. App., loc. cit. 78)— 
it was within the exclusive province of the jury to impose the 
penalty. Keller vs. Insurance Co., 198 Mo. 440, 95 S. W. 903; 
Kellogg vs. Insurance Co., 133 Mo. App. 391, 113 S. W. 663; 
Utz vs. Insurance Co., 139 Mo. App. 153, 122 S. W. 318. But it 
is well said, in Blackwell vs. Insurance Co., supra: “The insurer, 
so long as he acts in good faith and with reasonable ground to 
believe that the insured has not a legal demand, may contest the 
claim in court as any other litigant, without fear of penalty, if 
it happens that his defense is not well founded.” And in that 
case we would not permit the penalty imposed by the jury to 
stand. 

(7) The statute itself requires that the penalty must be founded 
on evidence, and it is within the province of the court to say 
whether or not the facts and circumstances adduced in the given 
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case will justify a reasonable inference of a vexatious refusal. 
We hold there is no evidence in this case to support an inference 
that the refusal was without reasonable cause. A fair-minded 
person, after a careful reading of the record, cannot escape the 
conviction that plaintiff, a few days before the fire, industriously 
and successfully set about, in violation of the statute, as well as 
of the stipulations of his contracts, to procure insurance in excess 
of the real value of his property, and but for the fact that de- 
fendant stupidly fell into the position of being estopped from 
interposing the defense of overinsurance, and thereby gave vital- 
ity to a voidable policy, plaintiff would have had no standing in 
court. This, of itself, might not afford sufficient ground for our 
interference with the verdict, but when we consider further that 
the evidence of defendant strongly and, we think, convincingly 
tends to show that the property was not wholly destroyed, and 
could be restored to its original condition at an outlay of $2,500, 
we say that defendant was amply justified in refusing to pay the 
full indemnity of the policy, and that no reasonable mind can 
infer that such refusal was without reasonable cause. 

On condition that a remittitur of $100 be entered by plaintiff 
within 10 days from the filing of this opinion, the judgment will 
be affirmed. Otherwise it will be reversed and the cause re- 
manded. All concur. 


SUPREME COURT OF KANSAS. 


HUMBLE 
US. 


GERMAN ALLIANCE INS. CO.* 


FORFEITURE—ADDITIONAL INSURANCE. 


Where a fire insurance policy is conditioned to be void if the insured now 
has or shall hereafter procure any other contract of insurance on the 
property without the consent of the insurer indorsed on the policy, 
and there is a loss, the fact that insurance had been taken out by 
others, without the knowledge or consent of the insured and which 
was not thereafter ratified by the insured, will not operate as a for- 
feiture of the insurance, nor affect the insured’s rights under the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 856-874; Dec. Dig. § 336.) 


AVOIDANCE—INCUMBRANCE ON PROPERTY. 


Where a policy, containing a clause prohibiting incumbrances, is issued 
on an oral application, and no inquiries are made as to mortgages 


én Decision rendered, June Io, 1911. 116 Pac. Rep. 472. Syllabus by the 
ourt. 
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or incumbrances on the property, and no representations in regard to 
the incumbrances are made, and the insured does not intentionally 
conceal the facts, and is not guilty of any misleading conduct, the 
existence of a mortgage on the property will not invalidate the policy, 
nor prevent a recovery from the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


Appeal from District Court, Cherokee County. 


Action by Joseph Humble against the German Alliance In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Fyke & Sniper and A. D. NEALE, for Appellant. 
IRA Heaton and J. N. Dunsar, for Appellee. 


Jounston, C. J. 

Error was predicated on a ruling of the district court grant- 
ing appellee a new trial in an action wherein a referee had made 
findings in favor of appellant. 

William Humble, the owner of a colliery, caused it to be in- 
sured by the German Alliance Insurance Company for $900, 
and the policy issued by the company provided that the loss should 
be paid to Joseph Humble, the appellee, who held a mortgage 
on the property for $1,100. The policy contained a clause to the 
effect that it should be void if the insured had or should pro- 
cure other insurance on the property, and also a clause that an 
incumbrance on the property by a mortgagor would render the 
policy void, unless an agreement to incumber was indorsed on 
it. Shortly after the policy was issued, the property was de- 
stroyed by fire, and, as the loss was not paid, this action was 
brought by Joseph Humble, the mortgagee. The insurance com- 
pany answered that the property was insured in the Commercial 
Union Insurance Company for the benefit of the Columbus Coal 
Company at the time the policy in question was issued, and that 
the same coal company has a chattel mortgage on the property 
for $2,500, and that William Humble failed to divulge the fact 
of the existence of the other policy of insurance, or the $2,500 
mortgage mentioned. In reply Joseph Humble alleged that the 
additional policy of insurance had expired before the issuance 
of the policy in suit, and that the chattel mortgage of the coal 
company was not a binding obligation. The case was referred, 
by agreement of parties, and the referee, who was empowered 
to try all questions of fact and law in the case, heard the evi- 
dence and found that there was other insurance on the property 
when the policy was issued, of which the insurance company and 
its agent knew nothing until after the fire, and that there was in 
force a chattel mortgage on the property in favor of the coal 
company when the policy in question was issued. Based on these 
findings of fact, the referee concluded that Humble was not en- 
titled to recover on the policy. The district court set aside the 
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report of the referee and granted Humble a new trial, and from 
this ruling the insurance company appeals. 

The court granted the motion for a new trial for the reason 
that the report of the referee was not sustained by sufficient 
evidence, and was contrary to law. Appellant asks a reversal 
of this ruling without bringing up the evidence which the trial 
court upon examination, found to be insufficient. The argument 
of appellant proceeds on the theory that, because the record does 
not show that exceptions were filed with the referee, and that no 
motion for a new trial was presented to him, the court was con- 
cluded by his findings and conclusions, and there was nothing for 
it to do but confirm his report. 

(1, 2) It has been determined that the referee is merely an 
officer of the district court, and that it has full authority over 
the referee and his report. The court has power to review, 
modify, or correct his findings and decision. It may confirm or 
set aside the report, and it may grant a new trial upon any of 
the statutory grounds. The decision of a referee is open to re- 
view by the court in the same manner and for the same reasons 
as the findings of the court itself, and if a finding or decision is 
found to be contrary to the evidence, or if erroneous rulings have 
been made by the referee, or if any of the grounds for a new 
trial are found to exist, it is the duty of the court to set aside the 
report and grant a new trial. This may be done upon an exam- 
ination of the report and the evidence, without exceptions having 
been filed with the referee and without the presentation of a mo- 
tion for a new trial to him. Civ. Code, §§ 300, 305 (Glen St. 
1909, §§ 5894, 5899); Kelley vs. Schreiber, 82 Kan. 403, 108 
Pac. 816; Cobe vs. Coughlin, 83 Kan. 522, 112 Pac. 115. 

Courts are vested with a large discretion in granting new trials, 
and it has been decided that they should be granted whenever 
it appears to the court that a reasonably fair trial has not been 
had, or substantial justice has not been done. City of Sedan vs. 
Church, 29 Kan. 190. In the same case it was said that when the 
trial court has granted a new trial the order will not be reviewed 
by the Supreme Court, unless it is shown “beyond all reasonable 
doubt that the trial court has manifestly and materially erred 
with respect to some pure, simple, and unmixed question of law, 
and that, except for such error, the ruling of the trial court would 
not have been made as it was made, and that it ought not to have 
been so made.”’ See, also, Coal & Mining Co. vs. Stoop. 56 
Kan. 426, 43 Pac. 766. 

(3) The sufficiency of the evidence appears to have been chal- 
lenged, and if, when the evidence was examined by the court, 
it found that the findings of the referee were against the weight 
or preponderance of the testimony it became its duty to set his 
findings and report aside. If the verdict of a jury does not 
meet the approval of the trial court, it is not allowed to stand, 
and neither should the findings of a referee be confirmed, unless 
the trial judge, acting on his own judgment, determines that it is 
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sustained by the evidence. In the absence of the evidence, it 
must be presumed that the findings were contrary to the evidence, 
or else that erroneous rulings were made by the referee, and that 
his report was therefore contrary to law. 

(4) Neither can it be held that the appellant was entitled to 
judgment on the pleadings because of any concessions made by 
appellee. While the policy in suit contained a provision that it 
should be void, “if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether valid or 
not, on property covered in whole or in part by this policy,” 
unless an agreement to that effect was indorsed on the policy, 
and, while other insurance appears to have been taken out on the 
property, it does not necessarily follow that the policy in suit 
was thereby forfeited. Although it is alleged that other in- 
surance was taken out on the property, it is not even alleged by 
appellant that the — procured another policy of insurance 
on the property or had anything to do with procuring it. In 
the reply appellee diane specifically that the insured at no time 
made or procured any other contract of insurance on the prop- 
erty, except one which had expired, and it appears that testimony 
to that effect was offered. It was claimed, too, that as soon as 
the insured learned that other insurance had been taken out on 
the property he repudiated it and requested its cancellation. If 
insurance was taken out on the property without the consent or 
knowledge of the insured, as is contended by appellee, and there 
was no acquiescence in or ratification of it by the insured, such 
insurance would not be a violation of the quoted clause making 
additional insurance a ground of forfeiture, nor would it prej- 
udice his 4 of recovery. London & Lancashire Fire In- 
surance Co. vs. Turnbull & a etc., 86 Ky. 230, 5 S. W. 542 
Westchester Fire Ins. Co. _ Foster, go Ill. 121; Nelson vs. 
Ins. Co., 120 N. C. 302, 27 s. FE. 38; Nichols et al. vs. Fayette 
Mutual Fire Insurance Company, 1 Allen ( Mass.) 63; Knight vs. 
bureka Fire & Marine Ins. Co., 26 Ohio St. 664, 20 Am. Rep. 

778; Cannon vs. Insurance Co., 49 La. Ann. 1367, 22 South. 387; 
aarch of St. George vs. Sun Fire Office Ins. Co., 54 Minn. 
162, 55 N. W. 909; Lumberman’s Exchange vs. Ins. Co., 183 
Pa. 366, 38 Atl. 1081. 

If the testimony in the case supported the contention of ap- 
pellee, the findings of the referee were not warranted, and there 
was good ground for the action of the court in awarding a new 
trial. 

(5) That there was an existing incumbrance on the property 
when the policy in suit was issued was denied by appellee, and 
appears to have been a disputed question of fact at the trial. 
In the absence of the evidence, it may be assumed that the court 
ruled that the findings of the referee on this point were not sus- 
tained by the evidence. It was claimed that the contract between 
the insured and the coal company in connection with which a 
mortgage was given, had been abrogated, and that a mortgage 





Fire.]} Boos vs. Aitna Ins. Co. 1787 


under the new agreement had not been executed. Aside from that 
there is an allegation and contention by appellee that the appli- 
cation for the insurance in question was oral, that no questions 
were asked the insured as to incumbrances or additional insur- 
ance, and that no representations as to these things were made 
by the insured, or by any one for him. If this be true, and there* 
was no fraudulent concealment of the fact, the existence of a 
mortgage on the property would not necessarily invalidate the 
policy. It has been said that: “The issuing of a policy on an 
application which, without fraud, contains no answer to certain 
questions is a waiver of answer to those questions, even though 
in answer to another question the insured may have said there 
were ‘no other circumstances affecting the risk’; and to avoid 
the policy in such cases the insurers must prove untrue statements 
other than those inquired about.” 1 May on Insurance (4th Ed.) 
§ 166. 

1 Wood on Insurance (2d Ed.) § 212, p. 517, states the rule 
as follows: “Where no inquiries are made, the intention of the 
assured becomes material, and in order to avoid the policy they 
must find, not only that the matter was material, but also that it 
was intentionally fraudulently concealed.” Other authorities 
to the same effect are: Insurance Co. of North America vs. 
Bachler, 44 Neb. 549, 62 N. W. 911; Hall vs. Insurance Co., 93 
Mich. 184, 53 N. W. 727, 18 L. R. A. 135, 32 Am. St. Rep. 497; 
O’Brien vs. Ohio Ins. Co., 52 Mich. 131, 17 N. W. 726; Dooly 
vs. Hanover Fire Insurance Co., 16 Wash. 155, 47 Pac. 507, 
58 Am. St. Rep. 26; Washington Mills Manuf. Co. vs. Wey- 
mouth Ins. Co., 135 Mass. 503; Clark et al. vs. Manufacturers’ 
Ins. Co., 8 How. 235, 12 L. Ed. 1061. 

The judgment of the district court is affirmed. All the Justices 
concurring. " 


= OQ <meenee 


SUPREME COURT OF NORTH DAKOTA. 


BOOS 
US. 


ZETNA INS. CO* 


CONTRACTS TO INSURE. 


Held, following McCabe vs. A=tna Ins. Co., 9 N. D. 19, 81 N. W. 426, 47 
L. R. A. 641, that a recovery can be had in an action for a breach of 
a parol agreement to insure, made with defendant’s authorized agent, 
prior to the expiration of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 204-209; Dec. Dig. § 131.) 


* Decision rendered, June 5, 1911. 132 N. W. Rep. 222. Syllabus by the 
Court. 
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Appeal from District Court, Cass County; Chas. A. Pollock, 
Judge. 

Action by John Boos against the A‘tna Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


BaRNET?Yr & RicHarpson (W. H. Boutelle and N. H. Chase, of 
counsel), for Appellant. 
PIERCE, TENNESON & CuPLEr, for Respondent. 


KNEESHAW, S. J. 

This is an appeal from a judgment, and also from an order 
denying defendant’s motion for a judgment nowithstanding the 
verdict, or, in the alternative, for a new trial. The litigation in 
this case arises out of a transaction in which the plaintiff alleges 
that the defendant, through its authorized agent, orally agreed 
to renew a certain policy of insurance on a certain frame build- 
ing belonging to the plaintiff and situated in the village of 
Leonard, Cass County, N. D. It is conceded that on the 6th 
day of July, 1907, the defendant, through its agent, A. L. Porter, 
at Leonard, N. D., duly issued and delivered to the plaintiff its 
certain policy of insurance, whereby, it insured said building 
against loss by fire in the sum of $1,000 for a period of one year 
from July 6, 1907, to July 6, 1908. It is also conceded that after 
the expiration of one year, to wit, on the 23d of July, 1908, that 
said frame building was totally destroyed by fire, and the plain- 
tiff’s loss thereby exceeded the said sum of $1,000. Plaintiff 
contends that prior to July 6, 1908, and before the expiration of 
said policy of insurance, that he entered into a parol agreement 
with the defendant, through its agent, whereby defendant prom- 
ised and agreed to renew said policy of insurance at its expiration 
for the further period of one year or until July 6, 1909. The 
defendant failed to do so, and this action was brought to recover 
damages for the breach of said parol agreement. The defend- 
ant denies the existence of such an agreement. 

Plaintiff bases his right to recover on two separate causes of 
action; the first being on a breach of a parol agreement to insure 
made prior to the expiration of the policy, and the second, on a 
breach-of parol agreement to insure made subsequent to the ex- 
piration of said policy. 

(1) The second cause of action has been totally eliminated 
from this case from the fact that the trial court in its instructions 
to the jury submitted the case to them solely upon the question of 
a parol agreement made prior to the expiration of the policy as set 
forth in the first cause of action. The law of this case on the 
question of the right of a party to recover for the breach of a 
parol agreement to insure has been settled by this court in the case 
of McCabe vs. A&tna Insurance Co., 9 N. D. 19, 81 N. W. 426, 
47 L. R. A. 641, and is not, therefore, an open question. 

(2) The only question, therefore, to be considered outside of 
the other alleged errors is that as to the sufficiency of the evidence 





Fire.| Ger. Sav. & Loan Soc. vs. Com’l U. Assur. Co. 1789 


to sustain the verdict, and on that question the court, having care- 
fully examined the evidence, is of the opinion that the evidence 
is sufficient to sustain the verdict. 

(8) The appellant also complains of the following instructions: 
“If you find that they did meet and a contract was made, then a 
verdict must be returned for the plaintiff in the sum of $1,000 
and interest as alleged in the complaint.” While it may be true 
that that portion of the charge taken alone and by itself, and 
without considering the instructions as a whole, might be con- 
sidered misleading, yet, after carefully examining the instruction 
as a whole, we are of the opinion that the court instructed the 
jury correctly on the law of the case, and that the instructions as 
a whole correctly stated the law. 

(4) Appellant contends that the court erred in refusing to 
grant a new trial on the ground of newly discovered evidence. 
The affidavit used in support of said motion considered, and held 
that the facts therein set forth are merely of a negative and cumu- 
lative nature, and that, therefore, there was no abuse of discretion 
in denying the motion for a new trial on that ground. 

All of the other alleged errors considered, and the court is 
unable to find any prejudicial error in the same. 

Having decided each of appellant’s assignments of error ad- 
versely to it, it follows that the order of the district court denying 
a motion for judgment notwithstanding the verdict or in the 
alternative for a new trial, and the order denying defendant’s 
motion for a new trial, should be affirmed. 

Morgan C. J., not participating. W. J. Kneeshaw, judge of 
the Seventh judicial district, sat with the court in the hearing of 
the above-entitled action by request. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


GERMAN SAVINGS & LOAN SOCIETY 


US. 


COMMERCIAL UNION ASSUR. CO., Ltp., or Lonpon, Enc. 
(No. 1,828.)* 


FIRE INSURANCE—PROXIMATE CAUSE. 


A fire policy provided that defendant should not be liable for loss caused 
directly or indirectly by earthquake, or (unless fire ensues and, in 
that event, for damages by fire only) by explosion of any kind. 
Plaintiff's property was destroyed by fire after the San Francisco 


earthquake. There was proof that a fire was started in a nearby 


* Decision rendered, Oct. 3, 1910. 187 Fed. Rep. 758. 
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building, and that this fire burned through and destroyed the insured 
property. There was also evidence that the fire in the first building 
preceded an explosion therein, and that prior to the explosion there 
was no fire in any building on either side of the street, including 
plaintiff's premises. The court charged that, if the jury found that 
the fire on the first premises was caused by an explosion, they should 
find for plaintiff, but that if the fire was communicated to such 
premises by and caught from an earthquake, and that after the 
premises had been ignited therefrom the fire came in contact with 
an explosive causing it to explode, and then continued to burn to and 
consume plaintiff's property, such fire was not within the provision 
of the policy covering a fire ensuing on an explosion, but would still 
retain its character of an earthquake-caused fire, in which event the 
origin of the fire would not be changed by the intervention of the 
explosion, and plaintiff would not be entitled to recover. Held, that 
such instruction was a proper submission of the proximate cause of 
the fire. 

(For other cases, see Insurance, Cent. Dig. §§ 1771-1784; Dec. Dig. § 
669.) 

(What constitutes loss by fire under insurance policy, see note to West- 
ern Woolen Mill Co. vs. Northern Assur. Co., 72 C. C. A. 3.) 


In Error to the Circuit Court of the United States for the 
Northern District of California. 

Action by the German Savings & Loan Society against the 
Commercial Union Assurance Company, Limited, of London, 
England. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Before Gilbert and Ross, Circuit Judges, and Wolverton, Dis- 
trict Judge. 


GoopFELLow & ExE.s, for Plaintiff in Error. 

T. C. Van Ness and H. B. M. Mier, for Defendant in 
Error. 

Wo .vertTon, D. J. 

This is an action to recover for fire loss under a policy of in- 
surance. The policy contained a stipulation as follows :— 

“This company shall not be liable for loss caused directly or 
indirectly by * * * earthquake, * * * or (unless fire 
ensues and, in that event, for the damages by fire only) by ex- 
plosion of any kind.” 

The defense is that the fire was caused either directly or in- 
directly by earthquake. The property was situated on the north 
side of California street, between Montgomery and Kearny streets, 
in the city of San Francisco. The bill of exceptions recites as 
follows :— 

“It was proven upon the trial that upon the morning of the 
day upon which plaintiff’s property was destroyed as alleged in 
the complaint an earthquake of violence had visited the city and 
county of San Francisco, wherein the insured property mentioned 
in the complaint was situate, and it was admitted by counsel for 
plaintiff as a fact in the case that fires caused by said earthquake 
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shock had started in that portion of said city and county north 
of Market street and east of Sansome street, and there was evi- 
dence tending to show and prove and to the effect that by heat, 
spark, burning brand, or ember thrown off and sent out by said 
fires or an aggregation of said fires a fire had been started in a 
building on the north side of Commercial street west of the 
United States Subtreasury on said street, which said building 
was at said time occupied by a concern known as the Union 
Shrimp Company, and it was by both sides conceded that the 
fire starting in said building occupied by said Union Shrimp 
Company did burn through to and destroy the insured property 
of the plaintiff mentioned in plaintiff's complaint, and that said 
fire was the fire by which plaintiff's said property was destroyed. 
There was evidence introduced upon behalf of defendant tend- 
ing to show that the fire in said building on Commercial street, 
occupied by said Union Shrimp Company, preceded and was 
prior to the explosion at said point referred to in the testimony 
of the witness Burns hereinafter set forth.” 

Burns testified that he noticed an explosion take place in a 
building on the north side of Commercial street and west of the 
Subtreasury, which was occupied by the Union Shrimp Com- 
pany, and that prior to this explosion he saw no evidence ef any 
fire in any building on either side of Commercial street between 
Montgomery and Kearny. 

The assignment of error is predicated upon the following ex- 
cerpt from the court’s charge to the jury :— 

“But if you find that the fire was first communicated to those 
premises by and caught from an earthquake-caused fire in the 
manner I have indicated, and that after the premises had 
been ignited therefrom, such fire came in contact with an ex- 
plosive substance thereon, causing it to explode, and then con- 
tinued to burn to and consume plaintiff’s property, such a fire 
would not be within the provision of the policy a fire ensuing 
upon explosion, but would still retain its character of an earth- 
quake-caused fire. In such a case the origin of the fire is not 
changed by the intervention of the explosion which it has it- 
self caused, although the explosion may, or may not, to some 
extent, have accelerated its action and spread. It would not be 
different than if the fire had come in contact with a substance 
highly combustible and inflammable, though not explosive, which 
might greatly increase its volume and accentuate its spread, but it 
would still be the same fire thereafter as before; it would not 
create a new cause, but the cause would still remain the same. 
That is to say, it does not change the relation of causes in a legal 
sense to substitute a substance upon which fire acts, both inflam- 
mable and explosive, for one which is merely combustible. The 
only difference in the elements of the question in such an instance 
would be that the explosive substance when ignited would con- 
sume with more rapidity than the one merely combustible. The 
active agent is still the fire, though it acts in different ways 

I——-Vol. XD.—118. 
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upon the successive subjects of its action, and, if it was at first 
an earthquake fire, it still remains so, notwithstanding the ex- 
plosion. ‘To constitute the explosion a new or independent 
cause, it must be a fire, as I have stated, originated by and ensu- 
ing upon explosion, not one which in its course incidentally 
causes an explosion. In the latter case explosion is merely an 
incident, and not the cause.” 

The only question presented here is whether the court erred in 
giving this instruction. Immediately before reaching this point 
in the charge, the court instructed that :— 

“There is some evidence in the case tending to show that an 
explosion or an explosive sound was heard by some of the wit- 
nesses on or near the premises on Commercial street at or about the 
time the fire was discovered on those premises. Should you find 
that the fire on those premises was caused by and ensued upon an 
explosion of any kind, then your verdict must be for the plaintiff, 
since it is admitted that the fire from those premises was the one 
which burned the plaintiff's property; and, if it was started 
by and ensued upon an explosion, it would not be an earth- 
quake-caused fire within the terms of the policy.’ 

Thus it appears that the court charged that, if the jury found 
that tlfe fire on the Commercial street premises was caused by an 
explosion, they should find for the plaintiff ; it being admitted that 
the fire communicated from those premises was the one which 
destroyed the plaintiff's property. But it is contended by counsel 
for plaintiff that this instruction was so qualified as to neutralize 
its effect by what followed, which it is claimed advises the jury 
that, if the explosion was caused in any manner by a pre-existing 

earthquake fire, they must find for the defendant. In this re- 
lation it is insisted that the court should have told the jury that 
the explosion was of itself sufficient to stand as the proximate 
cause of the loss, and that the earthquake fire could not be the 
proximate cause, as it was too remote. This would have been the 
equivalent of directing a verdict for the plaintiff. 

In determining the principle that should be applied, which 
depends upon what may be considered to be the proximate 
cause, it is essential that brief reference be made to some of the 
authorities. In Milwaukee, etc., Railway Co. vs. Kellogg, 94 
U. S. 469, 24 L. Ed. 256, the fire originated in the steamboat of 
the defendant, and it was alleged that it was negligently com- 
municated to an elevator, also the property of the defendant, and 
from the elevator to the sawmill of plaintiff, while a strong wind 
was blowing from the elevator to the mill. It was there con- 
tended that the proximate cause of the burning of the mill was 
the fire from the elevator, and not from the steamboat, and there- 
fore that the defendant was not liable. Answering the inquiry, 
the court said :— 

“The primary cause may be the proximate cause of a disaster, 
though it may operate through successive instruments, as an 
article at the end of a chain may be moved by a force applied to 
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the other end, that force being the proximate cause of the move- 
ment, or as in the oft-cited case of the squib thrown in the 
market place. 2 Bl. Rep. 892. The question always is: Was 
there an unbroken connection between the wrongful act and the 
injury— a continuous operation? Did the facts constitute a 
continuous succession of events, so linked together as to make 
a natural whole, or was there some new and independent cause 
intervening between the wrong and the injury?” 

And again :— 

“We do not say that even the natural and probable conse- 
quences of a wrongful act or omission are in all cases to be 
chargeable to the misfeasance or nonfeasance. They are not 
when there is a sufficient and independent cause operating be- 
tween the wrong and the injury. In such a case the resort of 
the sufferer must be to the originator of the intermediate cause. 
But, when there is no intermediate efficient cause, the original 
wrong must be considered as reaching to the effect, and prox- 
imate to it. The inquiry must therefore, always be whether there 
was any intermediate cause disconnected from the primary fault 
and self-operating, which produced the injury.” 

Insurance Company vs. Boon, 95 U. S. 117, 24 L. Ed. 395, 
was a case where damage by fire arising by means of insurrec- 
tion, riot, or civil commotion, or of any military or usurped 
power, was excepted from the policy. The property destroyed 
was situated in the city of Glasgow, Mo. During an engagement 
between the opposing forces, while the Civil War was in progress, 
the officer in charge directed the military stores contained in the 
city hall to be destroyed, which was done by setting them on fire. 
This fire spread along the line of the street, from building 
to building, to that of plaintiff, which it destroyed. It was con- 
cluded that the fire which caused the destruction of the plain- 
tiff’s property took place, not merely in consequence of, but by 
means of, the rebel invasion and military or usurped power; the 
court saying further :— 

“The fire occurred while the attack was in progress, and when 
it was about being successful. The attack, as a cause, never 
ceased to operate until the loss was complete. It was the causa 
causans which set in operation every agency that contributed 
to the destruction.” 

Later, after reference to the Kellogg Case, supra, it is said :— 

“In the present case the burning of the city hall and the spread 
of the fire afterwards was not a new and independent cause of 
loss.” 

Another case is The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 
9, 43 L. Ed. 234. While a ship was being unloaded, a case of 
detonators exploded, opening a hole in her side through which 
water entered and damaged a part of her cargo. It was held 
that the cause of the damage was the explosion, and not the sea 
water that was admitted through the rent in the ship following 
the explosion; the court saying, after a review of the authorities: 
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“The explosion, in consequence of which, and through the 
hole made by which, the water immediately entered the ship, 
must be considered as the predominant, the efficient, the proxi- 
mate, the responsible cause of the damage to the sugar, accord- 
ing to each of the tests laid down in the judgments of this court, 
above referred to. The damage to the sugar was an effect which 
proceeded inevitably, and of absolute necessity, from the ex- 
plosion, and must therefore be ascribed to that cause. * * * 
It was the primary and efficient cause, the one that necessarily 
set the force of the water in operation. It was the superior or 
controlling agency, of which the water was the incident or in- 
strument.”’ 

Another case, earlier than these, is Insurance Co. vs. Tweed, 
7 Wall. 44, 19 L. Ed. 65. Liability from explosion was excepted 
by the terms of the policy. Cotton contained in a warehouse was 
insured against damage by fire. An explosion which occurred 
in another warehouse, some distance from the one containing the 
cotton, shattered the walls of the latter. The explosion also 
caused a conflagration, which spread from the first building to 
another, and thence to the warehouse containing the cotton. It 
was held that the explosion was the proximate cause of the de- 
struction of the cotton by fire, and therefore that the insurance 
company was not liable under the policy. In announcing the 
opinion of the court, Mr. Justice Miller says :— 

“One of the most valuable of the criteria furnished us by these 
authorities is to ascertain whether any new cause has intervened 
between the fact accomplished and the alleged cause. If a new 
force or power has intervened of itself sufficient to stand as the 
cause of the misfortune, the other must be considered as too 
remote. In the present case we think there is no such new cause. 
The explosion undoubtedly produced or set in operation the 
fire which burned the plaintiff’s cotton. The fact that it was 
carried to the cotton by first burning another building supplies 
no new force or power which caused the burning.” 

In commenting upon this case, Mr. Justice Strong says, in the 
Boon Case, supra :— 

“There it was, in effect, ruled that the efficient cause, the one 
that set others in motion, is the cause to which the loss is to be 
attributed, though the other causes may follow it and operate 
more immediately in producing the disaster.” 

There can scarcely be two opinions as to the result of these 
authorities. The cause which is efficient to produce the injury, 
though it may not be the one nearest in point of time or space, 
if continuous in its operation, passing from one effect to another 
without cessation until it has brought about the result, is the 
one to which the injury must be attributed. All intervening 
causes which are themselves the outgrowth of the primary cause 
are but incidental thereto, and are not regarded as efficient to 
produce the injury. 

The court’s instructions were clearly within the principle. 
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“If,” says the court, “you find that the fire was first com- 
municated to those premises by and caught from an earthquake- 
caused fire, * * * and that after the premises had ignited 
therefrom such fire came in contact with an explosive substance 
thereon, causing it to explode, and then continued to burn to and 
consume plaintiff’s property, such a fire would not be within this 
provision of the policy a fire ensuing upon explosion, but would 
still retain its character of an earthquake-caused fire.” There is 
nothing said in Insurance Co. vs. Tweed, supra, in conflict with 
this view. The language of Mr. Justice Miller touching the “new 
cause” or “new force” should not be misunderstood. It simply 
means a new and independent cause or force within itself suf- 
ficient to produce the result, not a cause which proceeds from the 
primary and all-efficient cause back of it. The distinguished 
jurist announced no new doctrine or principle from that enun- 
ciated in the cases previously referred to herein, nor does it 
seem that it was his purpose so to do. The principle thus inter- 
preted has been applied by the Circuit Court of Appeals in the 
Seventh Circuit in a case of much analogy to the present. Ameri- 
can Steam Boiler Ins. Co. vs. Chicago Sugar Refining Co., 57 
Fed. 294, 6. C. C. A. 336, 21 L. R. A. 572. The case was one 
where a small fire broke out in the insured building and con- 
tinued for three days, though apparently extinguished each day. 
On the third day, efforts to put out the fire resulted in bringing 
it in contact with a cloud of starch dust, which ignited and ex- 
ploded, demolishing the building, which then burned up. The 
insurance was against damage by explosion, excluding such as 
might result from fire. It was held that the insurance company 
was not liable, as the fire was the proximate cause of the loss, 
and the explosion was a consequence of the fire, marking a stage 
in its progress. Where the fire causes the explosion and the 
explosion accelerates the fire, and loss results, there can be no 
cavil as to the “primary and efficient cause,” the “superior or 
controlling agency” that brought on the loss. It would be the 
fire, and thus the fire would be the predominant or proximate 
cause. The explosion would be but an incident. On the other 
hand, if the explosion caused the fire, as in the Tweed Case, or 
if, as in the case of The G. R. Booth, it caused the sea water to 
enter the ship’s hold, and thus to damage the cargo, then the ex- 
plosion would be the primary, predominating, and proximate 
cause of the loss, notwithstanding the fire or the water was an 
element or agency in producing the loss. It is when the one 
agency is acting independently of the other, and not put into 
operation by the other, that it can be considered the predominant 
cause, and, unless so independent, it must needs have been set in 
action by the other, and that other then, as between the two 
agencies, would be the predominant or proximate cause of any 
damage that might ensue. The court’s instruction is in full 
accord with this idea, and is clearly unobjectionable. Nor is the 
Richmond Coal Co. vs. Commercial Union Assur. Co., 169 Fed. 
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746, 95 C. C. A. 178, opposed to this view. In that case the 
instructions seem * ion taken no note of the intervening events, 
such as explosion, back-firing, and dynamiting, or that the course 
of the flames might have been changed by wind storms or other 
natural causes, and it was said that, under the specific instructions 
rendered, the jury could not be controlled by, nor indeed give 
any consideration to, whether there were any new or intervening 
causes, such as explosion, back-firing, dynamiting, and the like, 
between the fires that may have been started by the earthquake, 
and that which caused the loss sued for. Not so here, because 
the trial court specifically told the jury that, if the fire on the 
premises was caused by and ensued upon an explosion of any 
kind, then their verdict should be for the plaintiff, because, if 
such fire “was started by and ensued upon an explosion, it would 
not be an earthquake-caused fire within the terms of the policy.” 

It is further insisted, as counsel for plaintiff in error say :— 

“We believe that, under all authorities, the question as to 
whether or not the explosion was the proximate cause of the fire 
which burned plaintiff's property should have been left to the 
jury.” 

Upon this predication, it is surmised that an explosion may 
cause a fire without itself being caused by fire. Very true. But 
the answer to all this is that the court did leave the question to 
the jury as to whether an explosion was an independent cause 
of the fire which destroyed plaintiff’s property, or whether it was 
the result of an earthquake-caused fire. The distinction, we 
think, was clearly made between the explosion as a controlling 
and predominating cause of the fire which destroyed plaintiff’s 
property, and the explosion as merely an incident to the fire 
which produced the loss, and the jury, we must assume, fully 
understood it. 

From these considerations, the judgment of the Circuit Court 
must be affirmed. 

Ross, C. J. (concurring. ) 

In my opinion the instructions of the court below were in 
strict accord with the ruling of this court in the case of Rich- 
mond Coal Co. vs. Commercial Union Assur. Co., 169 Fed. 746, 
95 C. C. A. 178. In effect, the court told the jury that if the 
explosion, and not the earthquake, caused the fire, the plaintiff 
was entitled to recover, but that if the explosion was a mere 
incident of a fire, caused by the earthquake which consumed the 
building in question, and not an independent cause of that fire, 
the verdict should be for the defendant. That was precisely 
what was held by this court in the case of Richmond Coal Com- 
pany vs. Commercial Union Assur. Co. I therefore concur in the 
result reached in the present case. 





Lambert vs. Property Ins. Co., Ltd. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


LAMBERT 
VS. 


PROPERTY INS. CO., Limitep.* 


GROUNDS—NONRESIDENCE—EVIDENCE—SUFFICIENCY. 

An affidavit for attachment and a verified complaint, stating that defend- 
ant was a foreign corporation organized and existing under the 
laws of Great Britain, and a policy issued by the corporation attached 
to the complaint, stating that the corporation had its chief office 
in London, etc., sufficiently shows that the corporation is a foreign 
one, in the absence of a contrary showing, sustaining an attachment. 


(For other cases, see Attachment, Cent. Dig. §§ 861-876; Dec. Dig. § 47.) 


Appeal from Special Term, New York County. 

Action by Walter W. Lambert, trustee of the Bradley Fur- 
niture Company and of others, against the Property Insurance 
Company, Limited. From an order vacating a warrant of attach- 
ment, plaintiff appeals. Reversed, and motion denied. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


WILLIAM Otis Bapcer, JR. (Louis J. Wolff, of counsel), for 
Appellant. 

RaLtpH H. Rapnarn, for Respondent. 

CLARKE, J. 

The warrant of attachment was granted upon the ground that 
the defendant was a foreign corporation. The motion to vacate 
was made upon the papers upon which the warrant was granted. 
The affidavit of the plaintiff states :-— 

“That the defendant, the Property Insurance Company, Lim- 
ited, is a foreign corporation duly organized and existing under 
and by virtue of the laws of the Kingdom of Great Britain.” 

The complaint, which is verified by the plaintiff, states posi- 
tively :-— 

“That at all the times hereinafter mentioned the defendant 
was and now is a corporation duly created, organized, and exist- 
ing under and by virtue of the laws of the Kingdom of Great 
Britain and having its principal office in the city of London, 
England, and transacting the business of insurance in the United 
States through its attorney, the Seddon |'nderwriting Company, 
at No. 95 William street, New York City.” 





* Decision rendered, June 16, 1911. 130 N. Y. Supp. 34. 
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Attached to the complaint, and made a part thereof, was the 
policy of insurance, which is entitled as follows :— 

“Property Insurance Company, Limited. (Incorporated under 
the Companies Acts, 1862-1893, in a year 1898). Chief office, 
35 Moorgate Street, London, E. 

The positive averments of the affidavit and complaint are here 
supported by the policy of insurance attached to the complaint 
upon which the suit was brought, and are sufficient to satisfy 
the court, in the absence of denial or proof to the contrary, that 
the defendant was a foreign corporation. 

The order appealed from should be reversed, with $10 costs 
and disbursements, the motion denied, with $10 costs, and the 
attachment reinstated. All concur. 


SURFACE vs. NORTHWESTERN NAT. INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


FIRE POLICIES—THREE-FOURTHS VALUE. 


Under Rev. St. 1909, § 7030, prohibiting issuance of fire policies for more 
than three-fourths of the value of the property, an insurer sued on 
a policy covering a mercantile stock is estopped to show that the 
insurance exceeded such limit when the policy issued, but can show 
the actual value of the property just before the loss, and discharge 
its liability by paying three-fourths of that amount. 

(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 
389). 


FIRE POLICIES—THREE-FOURTHS VALUE. 


Rev. St. 1900, § 7023, prohibiting insurers from requiring insured to be- 
come a coinsurer on the property covered, does not affect section 
7030, prohibiting issuance of fire policies for more than three-fourths 
of the value of the property. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


* Decision rendered, June 12, 1911. Rehearing denied, June 28, IQII. 
139 S. W. Rep. 262. 





A.& H.| Frank vs. Interstate Bus. Men’s Acc. Ass'n. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF IOWA. 


FRANK 
vs. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N.* 


MUTUAL BENEFIT INSURANCE—REMEDY IN EQUITY. 


Where the obligation of a mutual benefit society is merely to levy an 
assessment on its members and pay the benefit stipulated from the 
proceeds derived therefrom, the remedy of a member entitled to 
benefits is in equity. 


(For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.) 


FRATERNAL INSURANCE—REMEDY AT LAW. 


Where the contract between a mutual benefit society and a member, 
contained in the certificate of membership, articles of incorporation, 
or by-laws, binds the society to pay fixed sums on the happening of 
specified contingencies, the remedy of a member is at law. 


(For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.) 


FRATERNAL INSURANCE—REMEDY AT LAW. 


A mutual benefit society established two funds for the payment of benefits. 
One was derived from the surplus of annual dues after the payment 
of the expenses of the society, and one from quarterly assessments 
of a specified sum per member. It provided for the payment of bene- 
fits according to the extent of injuries suffered. It had on hand 
funds sufficient to meet its obligations, including the claim of a 
member sustaining a personal injury. Held, that the remedy of the 
member was at law. 


(For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.) 


Appeal from District Court, Polk County; Hugh Brennan, 
Judge. 

The petition alleged that plaintiff became a member of the de- 
fendant association June 10, 1908, and that on August 27th fol- 
lowing he met with an accident causing the total loss of sight in 
his right eye, and total disability to pursue his usual and ordinary 
avocation. He prayed for judgment in the sum of $2,000; being 
$1,250 as indemnity for loss of eye, and $750 for loss of time. 

The defendant moved that the cause be transferred to the law 
side of the calendar, and filed its answer putting in issue the al- 
legations of the petition other than that of membership. Certain 
defenses at law not necessarily to be enumerated and attached 
were the articles of incorporation and by-laws of the defendant. 
The plaintiff then amended the petition by alleging that the ar- 
ticles of incorporation provided for the establishment of a reserve 


* Decision rendered, July 5, 1911. 132 N. W. Rep. 49. 
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fund from the annual dues over and above the amount necessary 
to pay the expense of the association, to be used for no purpose 
other than taking care of benefit and indemnity claims against 
the association, and that in addition thereto the association made 
quarterly assessments of $2 per member, but any assessment 
might be reduced or even passed by the board of directors when 
funds derived therefrom were not needed for the purposes 
mentioned or might be increased; that the proceeds of such as- 
sessment were kept in a separate fund for the payment of benefit 
and indemnity claims only; that the proceeds from quarterly 
assessments and the reserve fund had always been sufficient out 
of which to pay such claims, and the defendant association then 
had on hand a sum of money available for payment thereof 
largely in excess of the claims now made by plaintiff, and an 
assessment on the members would produce an amount largely 
in excess of said claims; that the association was authorized 
to pay claims from the funds mentioned without an assessment, 
and the articles and by-laws were made a part of the petition as 
amended. Thereupon the motion to transfer to the equity side 
of the calendar was overruled, and from this order defendant 
appeals. Affirmed. 


DuNSHEE & Harnes and Reap & Reap, for Appellant. 
CLarRK & Hutciinson, for Appellee. 
Lapp, J. 


(1) The appeal is from an order overruling a motion that the 
cause be transferred from the law to the equity side of the 
calendar and there heard. If the obligation of the association was 
no more than to levy an assessment on its members and pay the 
benefit or indemnity stipulated from the proceeds derived there- 
from, then the remedy was in equity and the ruling erroneous. 
Rambousek vs. Supreme Council of Mystic Toilers, 119 Iowa, 
263, 93 N. W. 277; Collins vs. Bankers’ Accident Ass’n, 96 Iowa, 
216, 64 N. W. 778, 59 Am. St. Rep. 367; Bailey vs. Mutual 
Benefit Ass’n, 71 Iowa, 689, 27 N. W. 770; Rainsbarger vs. 
Union Mutual Masonic Aid Ass’n, 72 lowa, 191, 33 N. W. 626. 

(2) On the other hand if the contract, whether contained in 
the certificate of membership, the articles of incorporation, or 
by-laws, was for the payment of defined or fixed sums of money 
upon the happening of specific contingencies, then the remedy 
was at law, and the court rightly denied the application that it 
be transferred to the equity side and heard as an equitable ac- 
tion. Van Norman vs. Modern Brotherhood of America, 134 
Iowa, 575, 111 N. W. 992; Hart vs. National Accident Ass’n, 
105 lowa, 7 17, 75 N. W. 508; Fort vs. Iowa Legion of Honor, 
123 N. W. 224. 

(3) Whether the ruling was correct, then, depends on the 
nature of defendant’s obligation, and this, as the certificate of 
membership recites that the holder is ‘entitled to such benefits as 
may be provided in and by the articles of incorporation and 
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by-laws,” must be ascertained from an examination of such of 
these as relate thereto. The matter is covered by portions of 
article 5, as follows :— 

“Every member of this association shall pay annual dues of 
$1, which shall be collected at the time and in the manner fixed 
by the by-laws adopted by the members of the association.” 

“The income derived from membership fees and dues may be 
used in so far as necessary for the payment of the ordinary 
expenses of the association, but if the funds derived from these 
sources are more than sufficient to pay the reasonable ordinary 
running expenses of the association, the board of directors may 
set aside the surplus to constitute a reserve fund to be used for 
the payment of benefits and indemnity whenever four assess- 
ments of $2 on each member in good standing in any one year 
fails to provide sufficient income to take care of the benefit and 
indemnity claims allowed against the association, and the pro- 
ceeds from dues and membership fees shall be used for no other 
purposes than those above specified.” 

“The association shall pay to every member who shall while 
in good standing receive bodily injuries affected solely by ex- 
ternal, violent, and accidental means, so much of the proceeds of 
one assessment of $2 on each member of the association in good 
standing as may be required to furnish such member weekly 
benefits. of $25 during the period of total disability, not exceed- 
ing two ied consecutive weeks.” 

“Tf the disability produced as limited in the preceding para- 
graph shall be less than total the association shall pay so much of 
the proceeds of one assessment of two dollars on each member of 
the association in good standing as may be required to furnish 
such member such proportion of the benefits allowed for total 
disability as the disability suffered bears to total disability.” 

“The association shall pay to every member thereof who shall, 
while in good standing, suffer the complete severance of one 
hand, one foot, or the loss of sight in one eye within six months 
from the happening of the accident, one-fourth of the proceeds 
of an assessment of two dollars on each member of the asso- 
ciation in good standing to an amount not exceeding twelve 
hundred and fifty dollars, subject only to the provisions, condi- 
tions, and limitations of the by-laws.” 

“For the purpose of carrying out the object of the association 
and in conformity with its plan as an assessment accident asso- 
ciation assessments of not to exceed two dollars at any one 
time shall be made on each member of the association in good 
standing at quarterly periods in the manner and form provided 
in the by-laws adopted by the members of this association; but 
the board of directors shall have power to reduce or pass any 
quarterly assessment when funds are not needed for the pay- 
ment of benefit or indemnity claims. Extraordinary assessments 
may be made whenever required under the provisions of law.” 

“The proceeds of assessment shall never be used for any other 
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purposes than to pay legal claims for benefits and indemnity un- 
der the provision of the articles and by-laws.” 

“When the Board of Directors is fully satisfied that nothing 
but final recovery and proof of injury and disability is wanting 
to fix the liability of the association for the payment of benefits 
or indemnity, and that the member is in need of financial aid by 
reason of the loss of income from his ordinary vocation, occu- 
pation or employment resulting from the disability it may order 
advance payments of benefits or indemnity to be made in such 
amount as may be deemed wise, not exceeding the amount that 
would be due were final proofs filed at the time of the allowance.” 

It will be observed that two funds are to be established out 
of which to pay the claim of benefit and indemnity, that derived 
from the surplus of annual dues after meeting the expenses of 
the association therefrom and that derived from the quarterly 
assessment of $2 per member. In this respect the plan is to be 
distinguished from that of associations stipulating the pay- 
ment of the net proceeds not exceeding a specified sum of an 
assessment on all members as in the cases first cited. Moreover, 
the benefits to be paid differ according to the nature and extent 
of the injury suffered, and it would be impractical to pledge the 
proceeds of an assessment, for these might prove sufficient to 
pay many benefits. If an assessment is to be made for each bene- 
fit and such assessment exceeds the limit, what is to be done with 
the surplus? Plainly enough the design was to levy assessments 


quarterly and out of the funds derived therefrom meet the ob- 
ligations of the association as these arise. Its sources of revenue 
are the annual dues and the quarterly assessments, and what is 


“ 


promised in event of bodily injuries is “so much of the proceeds 
of one assessment of $2 on each member of the association in 
good standing as may be required to furnish such member weekly 
benefits of $25 during the period of total disability, not to ex- 
ceed two hundred consecutive weeks.” ‘This merely measures 
the benefit. It cannot exceed the assessment of $2 per member in 
good standing at the time of the injury, and payment may not 
continue longer than 200 weeks, but there is no pledge of the 
proceeds of an assessment nor would such a pledge be in har- 
mony with the plan of insurance adopted by the association. 
This thought is further emphasized by the provision for the 
payment of an indemnity in event of the loss of a hand, foot, or 
eye of “one-fourth of the proceeds of an assessment of two 
dollars of each member” not exceeding $1,250. If this is to be 
made from an assessment levied for the purpose, what is to 
be done with the remaining three-fourths of the proceeds? The 
plan exacts that assessments be collected quarterly, and not upon 
the happening of each accident, and manifestly the reference to 
the proceeds of an assessment is intended as a limitation on 
the amount to be paid by way of benefits or indemnity. Such 
limitation is definite; for the record of the quarterly assess- 
ment will indicate precisely the proceeds of an assessment there- 
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from at the time of the accident, and the association promises 
to pay the amount of these not exceeding $25 per week for 200 
weeks in event of total disability, and one-fourth of such amount 
not exceeding $1,250 in event of the loss of sight of an eye. If, 
as is argued, there were then but 725 members who paid their 
quarterly assessments, the first of these amounts might not ex- 
ceed $1,450, and the last would be one-fourth of that sum. As 
all payments are from assessments, this conclusion is consistent 
with section 1787 of the Code. The plaintiff alleged in an amend- 
ment to the petition that enough had always been realized from 
the annual dues and quarterly assessments to pay all benefit and 
indemnity claims against the association, and that there was then 
on hand a sufficient amount derived from these sources to more 
than satisfy all existing claims against the association including 
that of plaintiff. 

The court rightly held that the petition as so amended stated 
a cause of action at law, and therefore did not err in overruling 
the motion to transfer to the equity side of the calendar. 

Affirmed. 


BOGART vs. STANDARD LIFE & ACCIDENT INS. CO.-* 
(No. 1,477.)* 
(United States Circuit Court, E. D. Washington, E. D.) 


ACCIDENT POLICY—CONSTRUCTION—“PASSENGER.” 

A postal clerk, while riding in a mail car in the performance of his, duties, 
is not a “passenger,” within an accident policy insuring him against 
bodily injuries while riding as a passenger in or on any railway 
passenger car propelled by mechanical power, provided by a common 
carrier for passenger service, etc. 

™ — cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 

452. 

(For other definitions, see Words and Phrases, vol. 6, pp. 5218-5227; 

vol. 8, p. 7748.) 


* Decision rendered, March 3, 1911. 187 Fed. Rep. 851. 
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HUNT vs. PREFERRED ACCIDENT INS. CO. or 
New York.* 


(Supreme Court of Alabama.) 


CONTRACTS — POLICIES —“PLAINLY EXPRESSED THEREIN.” 


A warranty, indorsed on a policy and referred to in the body thereof as 
indorsed thereon, is plainly expressed in the policy, within Code 1907, 
§ 4579, forbidding warranties or other stipulations of the application 
to be made a part of the policy by reference, but must be “plainly 
expressed therein.” 

(For other cases, see Insurance, Dec. Dig. § 266.) 


APPLICATION—WARRANTIES—FALSITY. 

An applicant for insurance, to be based on a statement of facts warranted 
to be true, agrees by necessary implication that the statement is 
material, and its falsity bars a recovery on the policy issued thereon. 

(For other cases, see insurance, Cent. Dig. § 254.) 


ACTION ON POLICY—PLEA—SUFFICIENCY. 

A plea in an action on a policy which avers that the application therefor 
recited that insured applied for a policy to be based on a statement 
of facts warranted to be true, and which undertakes to set out the 
balance of the contract in its entirety according to its legal effect, 
and which alleges that the statement and warranty were untrue in 
particulars enumerated, sufficiently avers a warranty and a breach 
thereof as against a demurrer. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609, 1617, 1618; 
Dec. Dig. § 640.) 





* Decision rendered, April 21, 1911. Rehearing denied, May 5, 1911. 
55 South. Rep. 201. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF WISCONSIN. 


UNITED AMERICAN FIRE INS. CO. 
US. 


AMERICAN BONDING CO. or BAttiMore.* 


FIDELITY BOND—DUTY OF INSURED—REQUIREMENTS OF 
APPLICATION. 

Where a fidelity bond provided that the insured should observe all due 
and customary supervision over the employee to prevent a default, 
and that there should be a careful inspection of the employee’s 
accounts and books at least once in every 12 months from the date 
of the bond, such provision constituted the measure of care required 
of assured, and waived provisions in the application that the em- 
ployee should remit balances on the 1oth of each month, should not 
be permitted to retain balances, that his accounts and books would 
be inspected and audited, and his outstanding accounts verified, at 
least once a month. 


(For other cases, see Insurance, Cent. Dig. § 875%; Dec. Dig. 332.) 


FIDELITY BOND—CONSTRUCTION. 

Where a fidelity bond given by defendant for a money consideration had 
all the essential features of an insurance contract and was prepared by 
defendant, any ambiguity in its provisions, conditions, or exceptions 
tending to work a forfeiture should be construed most strongly 
against the latter. 

(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 

FIDELITY BOND—CONSTRUCTION —CONDITIONS SUBSE- 
QUENT. 

Where a fidelity bond provided that the employer should immediately 
notify the surety of any default on the part of the agent, and should 
exercise due and customary supervision over his acts, such provisions 
should be construed as conditions subsequent, a breach of which 


the surety was bound to plead and prove to defeat a liability on the 
bond. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514, 1618; Dec. Dig. 
§§ 332, 640.) 
Kerwin and Timlin, JJ., dissenting. 


Appeal from Circuit Court, Milwaukee County; Orren T. 
Williams, Judge. 

Action by United American Fire Insurance Company against 
American Bonding Company of Baltimore. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

The plaintiff is a fire insurance company. One Greene was 
appointed as its agent to represent it in Chicago. Said Greene 


* Decision rendered, June 1, 1911. Dissenting opinion filed, June 21, 
I9Q1I. 131 N. W. Rep. 904. 
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was employed under two contracts, one written and one oral. 
The written contract authorized the agent to write surplus lines of 
insurance in certain specified states. It ran for one year from 
March 1, 1908, and authorized the agent to receive proposals for 
insurance, fix rates of premium, receive moneys, countersign, 
issue, and renew, and consent to the transfer of, policies, sub- 
ject to the regulation of the company. The compensation fixed 
was a stipulated percentage on the business written. The con- 
tract obligated the agent to furnish a monthly account of the 
business written each month, and not later than the toth day of 
the following month, and provided that “remittances to cover the 
balances due to the party of the first part shall be forwarded not 
later than the end of the second month following in which the 
business is written.” 

The evidence as to the contents of the oral contract is some- 
what indefinite. It permitted the agent to write local business in 
Chicago and to write insurance on whisky stored in bonded 
warehouses, wherever located, in the United States. The com- 
mission was the same as that stipulated in the written contract, 
but the evidence is silent as to how the business should be re- 
ported and when it should be remitted for. As a matter of fact, 

daily report was sent to the company of each policy written, 
which was in effect an abstract of the so-called written portion 
of the policy. At the end of each month, a statement was made 
up showing the number of each policy issued during the month, to 
whom issued, the rate of premium charged thereon, the amount of 
the insurance, and the aggregate amount of the premium on the 
policy. On the reverse side of this statement, the agent charged 
himself with the aggregate amount of the premiums, less the 
amount paid out for return premiums on cancellations, and cred- 
ited himself with his commission, postage, and taxes, if any. 
The balance represented the amount due to the company on the 
month’s business. It was shown by the testimony in the case, 
however, that both of the parties understood that these monthly 
statements showed the amount of business written, and did not 
shéw what premiums had been collected and what had not been. 
The plaintiff applied to the defendant for a bond to indemnify 
it against default on the part of its agent. The application is 
dated April 2, 1908, but was for a bond to run for one year from 
February 1, 1908. The bond issued pursuant to the application 
was dated April 17, 1908, and covered the period specified in 
the application. It indemnified the plaintiff against loss sustained 
by larceny or embezzlement committed by its employee, but did 
not cover any losses that the agent might suffer by extending 
credit to policyholders of Spe plaintiff. The agent resigned his 
position about December 1, 1908, and the plaintiff contends that 
the agent embezzled nl belonging to it in the sum of $2,904.- 
80, to recover which amount this action is brought against the 
surety. The secretary of the plaintiff testified that the resigna- 
tion took place about November Ist, but the monthly accounts 
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rendered by the agent showed that he transacted the usual volume 
of business as agent during the month of November. 

The defense rested substantially on two propositions: (1) 
That there was no proof of embezzlement made in the case; (2) 
that the plaintiff had forfeited its right to recover upon its bond 
by reason of having violated the representations contained in its 
application for the bond, and also by reason of its having violated 
the conditions of the bond itself. At the close of the testimony, 
the court directed a verdict in favor of the plaintiff, and from 
the judgment on such verdict the defendant appeals. 


CHURCHILL, BENNETT & CHURCHILL, for Appellant. 
FLANDERS, BortuM, Fawsetr & Borrum (James G. Flanders 
of counsel), for Respondent. 


Barnks, J. (after stating the facts as above.) 

The bond sued on obligated the surety to “make good to the 
employer, within sixty days, any loss sustained by the employer 
by larceny or embezzlement committed by the employee during 
a term” of one year from February 1, 1908. The appellant con- 
tends that no competent proof was offered to show that the agent, 
Greene, had collected, or at any time had in his hand any money 
belonging to the plaintiff which had not been paid to it, and that 
the court erred in directing a verdict for the plaintiff and in re- 
fusing to direct one for the defendant. The plaintiff insists 
that the required proof was presented. 

(1) The agent of the plaintiff admitted to its secretary on 
December 22, 1908, that he had collected and used $2,800 of 
money belonging to the plaintiff. The total amount due or to 
become due the plaintiff for collected and uncollected premiums 
at this time, according to statements rendered by the agent, was 
$3,604.80. Of this amount $700 was paid after December 22d. 
A statement of account was compiled by the plaintiff from the 
daily reports and monthly accounts rendered by the agent, which 
was submitted to the latter on May 17, 1910, and showed a 
balance of $2,904.80. The statement is Exhibit 29 of the record. 
The agent then admitted the correctness of the account, and that 
he had collected and retained the entire balance shown by the ac- 
count. It is suggested that this evidence was modified by the wit- 
ness on cross-examination, but such is not the fact. If this testi- 
mony was competent, a prima facie case of embezzlement was 
made by plaintiff, as the evidence showed the volume of business 
done by the agent, the amount of his principal’s money which he 
received and converted to his own use, and repeated demands 
that he pay the money over. 

It is conceded by both parties that any admission by the agent 
of the amount of money in his hand belonging to his principal, 
made prior to his resignation, would be competent evidence 
against the surety. Goldman vs. Fidelity & D. Co. 125 Wis. 390, 
396, 104 N. W. 80, and cases cited. It is contended by the defend- 


L——Vol. XL.—114. 
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ant, however, that such admissions were made after the agency 
was terminated, and were therefore incompetent. There are many 
cases holding, generally, that declarations or admissions made by 
an agent when his employment has ceased are not competent in 
an action by the principal against the surety. Lee vs. Brown, 21 
Kan. 458; Knott vs. Peterson, 125 Iowa, 404, 407, 1o1 N. W. 
173; Wieder vs. Union Surety & Guaranty Co., 42 Misc. Rep. 
499, 86 N. Y. Supp. 105; Chelmsford Co. vs. Demarest, 7 Gray 
( Mass.) 1, 7; Lewis vs. Lee County, 73 Ala. 148; Trousdale vs. 
Philips, 2 Swan (Tenn.) 384; Bocard vs. State, 79 Ind. 270; 
Shelby vs. Governor, 2 Blackf. (Ind.) 289; Dobbs vs. Justices, 
17 Ga. 624, 630; Wheeler vs. State, 9 Heisk. (Tenn.) 393, 397; 
Union Savings Ass’n vs. Edwards, 47 Mo. 445; Ayer vs. Getty, 46 
Hun (N. Y.) 287; Eichhold vs. Tiffany, 20 Misc. Rep. 681, 46 N. 
Y. Supp. 534; Blair vs. Insurance Co., 10 Mo. 559, 47 Am. Dec. 
129; Hodnett’s Adm’x vs. Pace’s Adm’r, 84 Va. 873, 6S. E. 217; 
Hatch vs. Elkins, 65 N. Y. 489; Stetson vs. Bank of New Orleans, 
2 Ohio St. 167. The cases in this court bearing on the question 
are Stone vs. Sleigh Co., 70 Wis. 585, 587, 36 N. W. 248; Coxe 
Bros. Co. vs. Milbrath, 110 Wis. 499, 505, 86 N. W. 174; Kamp 
vs. Coxe Bros. Co., 122 Wis. 206, 212, 99 N. W. 366; New 
Home S. M. Co. vs. Simon, 113 Wis. 267, 89 N. W. 144. None 
of these cases present the same facts as does the case before us. 

It was the duty of the agent under the written contract to remit 
for the business written in October not later than December 31st, 
and for that written in November not later than the 31st of 
January following. The time for making remittances for business 
written under the oral contract does not appear. ‘The agent 
tendered his resignation about December Ist, and after that time 
wrote no new business. It was still the duty of the agent after 
his resignation to make remittances during the months of De- 
cember and January, according to the terms of his contract, and 
to collect any outstanding premiums that were unpaid, and to ac- 
count for and remit such premiums to the plaintiff, less his com- 
mission and expenses. This much satisfactorily appears from the 
whole record. Even if the record were silent, the duty of an 
agent to account for moneys coming into his hands is well settled. 
See collection of cases found in 31 Cyc. 1470, note 90, and 2 
Am. & Eng. Ency. of Law & P. 1070 and 1057. Even after his 
resignation, it was contemplated that Greene would continue to 
perform his former duties of collecting premiums due to the 
company and of remitting the same to it. The agent did not 
make up Exhibit, 29, but it was compiled from statements which 
he had rendered, and the only thing in reference thereto which it 
was necessary for the plaintiff to be advised upon was whether or 
not the business reported as having been written had been paid 
for by the policyholders to the agent. When he stated that all of 
the moneys had been collected, he was not making a mere casual 
remark, but was discharging a duty that devolved upon him under 
his old contract. 
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The question we have before us therefore is, Where an agent 
renders an account or O. K.’s an account submitted to him after 
his employment has ceased, but which it is his duty under his 
contract to render or to O. K. as the case may be, is that act a 
part of the res geste, and admissible in evidence as such, in an 
action against the surety? There is no question but that, if the 
statement had been O. K.’d while he was still actively engaged as 
agent for the plaintiff it would be receivable in evidence against 
the surety. Should that rule be extended beyond the term of 
employment? The case to which our attention has been called 
that bears most directly on the subject is Father Matthew Soc. 
vs. Fitzwilliam, 12 Mo. App. 445, 449, which was affirmed in 84 
Mo. 406. There the treasurer of the society had been removed 
for dishonesty. After his removal, he made a statement showing 
the amount of his defalcation, which was admitted in evidence 
in an action against the surety. The latter claimed that the evi- 
dence was incompetent, but the court held that it was the duty 
of the treasurer to make up a statement of his account, and, 
such being the case, what he did in this regard was as much a 
part of the res gestz as if the work had been done before he had 
ceased to be treasurer. Some significance is given to the fact that 
the statement was made during the term of office for which the 
defaulting treasurer had been elected, but we fail to see how this 
fact can have very much weight in determining whether the evi- 
dence was admissible or not. He was not the treasurer when the 
statement was made. It has also been held that, where it is the 
duty of a public officer to render an account of the moneys in his 
hands as such officer, but he fails to do so before the expiration of 
his term a performance of such duty thereafter renders the admis- 
sions made competent evidence against the surety. Townsend & 
Gordon vs. Everett, 4 Ala. 607, approved in Lewis vs. Lee County, 
supra ; Jenness vs. Black Hawk, 2 Colo. 578; Wyche vs. Myrick, 14 
Ga. 584. ‘These cases are quite analogous in principle to the one 
before us. Other authorities holding that the true test of admis- 
sibility is whether the admission is made in the course of oficial 
duty are Greenleaf on Evidence, § 187; Douglass vs. Howland, 2 
Wend. (N. Y.) 35, 59. See, shies 2 Wigmore on Evidence, § 
1077. We perceive no very good reason why, where an agent 
does an act which it is his duty under his contract to perform, 
evidence of that act, after his principal duty as agent has ceased, 
should not be admissible, as well as if made during the time he 
was actively performing his duties, and we think it would be 
the better rule to hold such testimony competent. We conclude, 
therefore, that a prima facie case of embezzlement was made; 
there being no evidence offered by the defendant upon the 
question. 

In the application of the plaintiff for a surety bond, it was 
stated: (1) That the agent would remit on the toth of each 
month; (2) that he would not be permitted to retain balances; 
(3) that his accounts and books would be inspected, audited, 
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and verified at least once a month; and (4) that his outstanding 
accounts would be verified at least once a month. It was fur- 
ther stated that it was agreed that the answers of the applicant 
should be warranties, and form part of and be conditions pre- 
cedent to the issuance, continuance, or renewal of the bond. 
The bond itself contained a statement that all “the representa- 
tions made by the employer * * * to the surety are warranted 
to be true.” This probably refers to the representations con- 
tained in the application for the bond. 

The appellant claims that it was incumbent on the plaintiff to 
prove the truth of the representations made as a condition pre- 
cedent to the right of recovery. ‘The respondent contends that 
the representations were mere warranties or conditions subsequent, 
which should be pleaded and proven as a defense. The question 
whether the representations were conditions precedent or war- 
ranties is not very material, however, inasmuch as these condi- 
tions and the breach thereof were pleaded as a defense, and the 
proof showed that the agent did not remit on the 1oth of each 
month; that he was permitted to retain balances; and that his 
books and accounts were not audited monthly; and that his 
outstanding accounts were not verified monthly. It is true that 
the plaintiff denied knowledge of the fact that the agent was 
withholding remittances, but it did not comply with its repre- 
sentations in endeavoring to ascertain what the fact was. There 
is hardly a pretense of having complied with the agreement to 
inspect and audit books and accounts, and to ascertain what ac- 
counts were unpaid. The question arising on the application, 
therefore, is not whether we are confronted with conditions pre- 
cedent or warranties, but whether the representations made affect 
the plaintiff’s right of recovery in any aspect of the case. 

(2) The bond provided that the employer should observe “All 
due and customary supervision over said employee for the pre- 
vention of default, and that there sh ull be a careful inspection of 
the accounts and books of said employee at least once in every 
twelve months from the date of this bond,” etc. We think this 
provision of the bond determined what was required in the way 
of inspection and supervision, and superseded what was stated 
in the application, and waived any other or further requirement in 
reference thereto. The applicant was required to do certain 
specific things in the way of inspection, and to exercise due and 
customary supervision over the agent, by the terms of the bond. 
The surety substituted its own requirements for the things which 
the applicant said it would do. The bond provided that the 
employer should immediately notify the surety af any default on 
the part of the agent. The evidence does not disclose whether 
this notice was given or not. Neither is there any evidence on the 
question of whether the plaintiff exercised “due and custo- 
mary supervision” over its agent. If it was incumbent on the 
plaintiff to show that notice of the default was given, or that it 
exercised due and customary supervision over its employee, as a 
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condition precedent to its right of recovery, then a verdict should 
have been directed for the defendant. If these were defensive 
matters, the ruling of the court was right. 

(3) The bond in question was an indemnity contract entered 
into by the defendant for a money consideration. It has all the 
essential features of an insurance contract, and should be sub- 
ject to the rules of construction applicable to such contracts. 
Champion Ice Mfg. Co. vs. American Bonding & Trust Co., 115 
Ky. 863, 75 S. W. 197, 103 Am. St. Rep. 356; Title Guaranty & 
Surety Co. vs. Bank of Fulton, 89 Ark. 471, 117 S. W. 537; 
Bank of Tarboro vs. Fidelity & D. Co., 128 N. C. 366, 38 S. E. 
go8, 83 Am. St. Rep. 682. It being apparent that the bond sued 
on was prepared by the defendant, as to any ambiguity therein, 
the provisions, conditions, and exceptions of the bond which 
tend to work a forfeiture should be construed most strongly 
against the party preparing the contract . French vs. Fidelity 
& Casualty Co., 135 Wis. 259, 265, 115 N. W. 869; American 
Surety Co. vs. Pauly, 170 U. S. 133, 144, 18 Sup. Ct. 552, 42 
L. Ed. 977. 

(4) We think the two provisos referred to should be held to 
be conditions subsequent, which the defendant must plead and 
prove as part of its defense, if it relies on them to defeat the 
plaintiff's cause of action. Redman vs. Ins. Co., 49 Wis. 431, 
435, 439, 4 N. W. 591; Johnston vs. Ins. Co., 94 Wis. 117, 119, 
68 N. W. 868; Goldman vs. Fidelity & D. Co., 125 Wis. 390, 392, 
395, 104 N. W. 80; French vs. Fidelity & C. Co., supra. These 
cases, if not strictly in point in the case at bar, certainly estab- 
lish a principle that is applicable to it. There is no recital in the 
bond declaring the clauses to be conditions precedent, and where 
two constructions are admissible the court should lean toward 
that which obviates a forfeiture. We deem it unnecessary to 
discuss the other point raised by appellant’s counsel. 

Judgment affirmed. 

KERWIN, J. (dissenting). 

The majority opinion holds that there was evidence to war- 
rant the court below in directing a verdict for the plaintiff. The 
correctness of this conclusion depends upon whether certain 
admissions of the agent, Greene, made after his resignation 
and when not in the employ of the plaintiff, were admissible 
against the defendant. On the 17th day of April, 1908, Greene, 
as principal, and the defendant, as surety, executed to the plain- 
tiff a bond in the sum of $5,000, conditioned that said Greene 
would, in the position of state agent in the plaintiff’s service, make 
good to the plaintiff within 60 days any loss sustained by plaintiff 
by “larceny or embezzlement committed by the employee (Greene) 
during a term commencing on the first day of February, 1908, 
at 12 o’clock noon, and ending upon the first day of February, 
1909, at 12 o’clock noon.” Greene remained in the employ of 
plaintiff until November 1, 1908, at which date he resigned and 
abandoned the employment. 
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The first question presented is, how far, if at all, the admissions 
were competent as against the defendant surety. Without this 
evidence, plaintiff was not entitled to a directed verdict. The 
general rule is well established that admissions of a principal are 
not binding upon the surety, unless made in the course of the 
employment covered by the undertaking of the surety. But it is 
held by the majority opinion that, since the principal was bound 
to account, even after his resignation and withdrawal from the 
employment covered by the bond, his admissions as to prior mis- 
appropriation of money were admissible. True the duty under a 
contract to perform always remains and can only be satisfied by 
performance. And it may be admitted that the duty of Greene 
to account and pay over what, under the contract, should be 
found due on such accounting continued after his resignation. 
But the amount of shortage, if any, or state of account, could not 
be proved by the statements of Greene, made without the sanction 
of an oath, detailing past transactions after the term of his em- 
ployment had ceased; such statements not being part of the res 
geste. The evidence relied upon in support of the majority opin- 
ion is an admission made by Greene in December, 1908, to the 
effect that he had, prior to that time, collected and used $2,800 of 
the money of plaintiff; also admissions made May 17, 1910, ‘to 
the effect that a statement of account compiled and presented to 
him by the agent of plaintiff, showing a balance in favor of plain- 
tiff, was correct; and, further, that he had collected and retained 
such balance. If these admissions be incompetent, it is clear that 
the plaintiff made no case, and the judgment below should have 
been reversed. I think that the overhelming weight of authority 
establishes the incompetency of these admissions. ‘They were 
made after Greene’s term of employment had ceased, and were 
merely statements of past transactions or defalcations in the 
course of Greene’s employment, before he had resigned, and 
whether he was still under obligation to account or not would not 
make his admissions relating to such past transactions, without 
the sanction of an oath, competent against the defendant. 

The rule is well stated in Greenleaf on Evidence (16th Ed.) § 
187, as follows: “We are next to consider the admissions of a 
principal as evidence in an action against the surety upon his 
collateral undertaking. In the cases on this subject, the main in- 
quiry has been whether the declarations of the principal were 
made during the transaction of the business for which the surety 
was bound so as to become part of the res geste. If so, they 
have been held admissible; otherwise not. ‘The surety is con- 
sidered as bound only for the actual conduct of the party, and 
not for whatever he might say he had done, and therefore is en- 
titled to proof of his conduct by original evidence, where it can 
be had, excluding all declarations of the principal made sub- 
sequent to the act to which they relate, and out of the course of his 
official duty. Thus, where one guaranteed the payment for such 
goods as the plaintiffs should send to another, in the way of their 
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trade, it was held that the admission of the principal debtor that 
he had received goods, made after the time of their supposed de- 
livery, were not receivable in evidence against the surety. So, if 
one becomes surety in a bond, conditioned for the faithful con- 
duct of another as clerk, or collector, it is held that, in an action 
on the bond against the surety, confessions of embezzlement, 
made by the principal after his dismissal, are not admissible in 
evidence, though, with regard to entries made in the course of his 
duty it is otherwise.” ‘To the same effect is Taylor on Evidence, 
vol. 1, §§ 785, 786, and cases cited; Phillips on Evidence, vol. 1, 
star page 526 (top page 436.) 

The rule laid down in Greenleaf and other text-books is sup- 
ported by the authorities generally, English and American. The 
theory of the authorities seems to be that all evidence as to what 
the principal said he had done in the past should be excluded, and 
the only testimony admitted under this head what the principal 
in fact did in the course of his employment, and such state- 
ments as were made in connection with the acts done in the 
course of his business, and constituting part of the res geste; 
therefore the surety cannot be bound by the mere statements of 
the principal made subsequently to the acts done and as a nar- 
rative of them. The reason of the rule seems obvious, when we 
consider the well-settled doctrine that hearsay evidence is not 
competent generally, and admissions by principal, not supported 
by the sanction of an oath, rarely admissible against the surety. 
1 Taylor on Evi. § 786, and cases cited.. A brief review of some 
of the leading cases quite analogous to the case at bar will il- 
lustrate the principle applicable to the instant case. 

Smith vs. Whittingham, 6 Car. & P. 78, was an action on bond 
to charge surety for failure to account by principal. After his 
discharge, admissions as to correctness of account were held in- 
competent against surety. The court said (page 80): “This is 
not an account current; it is only an admission made by Fisher- 
wick after his discharge of what he had embezzled, and, though 
it would have been evidence against Fisherwick, it is not so 
against the defendant.” This is a leading case, and cited with 
approval generally in this country. 

Hatch vs. Elkins et al., 65 N. Y. 489, was an action on a bond 
of indemnity. The accounts were offered in evidence and ob- 
jected to, and the question was as to their competency. In other 
words, whether, since the relation of surety and principal existed, 
the admissions of the principal were competent against the surety. 
It was held that the declarations of the principal were admissible 
only when part of the res gestae, and admissions made, not during 
the transaction of business, but subsequently, were not competent. 
Referring to cases cited, the court said (page 499, 65 N. Y.): 
“These cases all hold that the declarations of the principal bind 
the surety only when they are part of the res geste, in reference 
to which the surety has covenanted, but that his subsequent ad- 





1814 Insurance Law Journal Vol. 4o. [Sept., 1911. 


missions, not part of the res gestz, do not bind and are not com- 
petent evidence against the surety,” 

The following cases quoted from are quite similar in their 
facts to the instant case. 

In Lee vs. Brown, 21 Kan. 458, at page 461, the court said: 
“This admission and settlement were after the default of Lee. 
These matters referred to past occurrences; they had no con- 
nection with the acts to which they related, except as a narrative 
or admission of what Lee had done at dates prior thereto, and 
ought not to have been received as evidence, so as to bind his 
sureties, for it was the acts of Lee, and not his admissions or 
declarations, for which his sureties were bond.” 

In Knott vs. Peterson, 125 Iowa, 404, at page 407, 1o1 N. W. 
173, at page 174, it is said: ‘The bond was not to be responsible 
for any declaration or admissions of the principal, but for his 
conduct only. Hence it is only his conduct in carrying on the 
business, or declarations accompanying his acts while so engaged, 
that are admissible in evidence against his surety.” 

Wieder vs. Union Surety & G. Co., 42 Misc. Rep. 499, 86 N. 
Y. Supp. 105: “The rule seems to be well settled that a party, 
holding an indemnity cannot prove the loss sustained by him, 
for which he seeks to hold the surety liable, by the mere ad- 
missions or statements of the principal. “The declarations of 
the principal, made during the transaction of the business for 
which the surety is bound, so as to become part of the res geste, 
are competent evidence against the surety; but his declarations 
subsequently made are not competent.’ ” 

Trousdale, etc., vs. Philips, 2 Swan (Tenn.) 384: “In order 
to make the declarations and statements of the principal good 
against the surety, in this kind of bonds, they must be made 
when the business is transacted, and in connection with it, so as 
to become a part of the res geste. They can be admitted on no 
other principle. The surety is bound for the acts and conduct 
of his principal, and not for what he may say he had done.” 

Shelby, Adm’x, vs. Governor, etc., 2 Blackf. (Ind.) 289, page 
290: “On the trial, the plaintiff introduced a witness to prove 
that Weathers told him that he had collected the money in con- 
troversy. * * * If Weathers, while officially acting in re- 
lation to the receipt of this money, stated that he had received it, 
such statement would form a part of the res gestz, and would be 
evidence to prove the act of receiving, and would therefore be 
admissible against his sureties. But declarations made by him at 
any subsequent period would have no connection with the act, and 
could not be introduced as evidence of the act, so as to bind his 
sureties ; for it is his acts, and not his admissions or declarations, 
for which his sureties are bound.” 

Union Savings Ass’n vs. Edwards et al., 47 Mo. 445, at page 
449: “Had the suit been against the sureties alone, the evidence 
would have been clearly inadmissible. It is not within the power 
of the principal, after a transaction is past and gone, to make 
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admissions to the detriment of his sureties.” ‘To the same effect 
are Blair vs. Perpetual Ins. Co., to Mo. 559, 47 Am. Dec. 129; 
Eichhold vs. Tiffany, 20 Misc. Rep. 681, 46 N. Y. Supp. 534; 
Ayer vs. Getty, 46 Hun (N. Y.) 287; Wheeler et al. vs. Ten- 
nessee, 9 Heisk. (Tenn.) 393; Dobbs vs. Justices, etc., 17 Ga. 
624; Bocard vs. State, 79 Ind. 270; Lewis vs. Lee County, 73 
Ala. 148; Chelmsford Co. vs. Demarest, 7 Gray (Mass.) 1; 
Tenth Nat. Bank vs. Darragh, 3 Thomp. & C. (N. Y.) 138. 

The majority opinion endeavors to distinguish the instant case 
from the authorities cited, upon the ground that the agent was 
obliged to account, and therefore his admissions as to correct- 
ness of the account presented to him by the agent of plaintiff, 
and his further admissions that he converted funds, were com- 
petent. It may well be that the reports and accounts made by 
the agent, Greene, before resignation and in the course of his 
employment, were competent, and that, if such reports and ac- 
counts had shown a misappropriation of funds, a prima facie 
case would have been made against the defendant. But I think 
it clear under the authorities that the admissions supplementing 
the account made after the reports and accounts had been made 
were no part of the res geste; hence not competent evidence 
against the defendant surety. Had the admissions as to correct- 
ness of account and conversion by the agent been made at or 
about the time the reports and accounts were made, and while 
the agent was in the discharge of such employment, doubtless 
such admissions would have been competent against the de- 
fendant as part of the res geste. 

The admissions must be contemporaneous with the act, in 
order to constitute part of the res geste. 3 Wigmore on Evi- 
dence, §§ 1757, 1772, 1773, 1774, and 1776, and cases cited. 
Stetson vs. Bank, 2 Ohio St. 167, and cases cited; 1 Greenleaf on 
Evidence, §§ 108, 110; Shelby vs. Governor, 2 Blackf. (Ind.) 
289; Hotchkiss vs. Lyon, 2 Blackf. (Ind.) 222; Ward vs. Suf- 
field, 5 Bing. N. C. 381; Evans vs. Beattie 5 Esp. 26; Longe- 
necker et al. vs. Hyde, 6 Bin. (Pa.) 1; Kamp vs. Coxe Bros. 
& Co., 122 Wis. 206, 99 N. W. 366. 

With all the diligence of the distinguished counsel for re- 
spondent, and the court, but one case (Father Matthew Society 
vs. Fitzwilliam, 12 Mo. App. 445) is cited which appears to sup- 
port the majority opinion. I am not clear that that case is 
authority for the majority opinion here. It is true the report 
or statement was made after the removal from office of Fitz- 
william, but the statement included no time not covered by the 
bond, and the bond provided that such a statement should be 
made at the expiration of the term. Besides it does not appear 
clearly whether the statement was made from records properly 
kept. But, if the case is authority for the majority opinion in 
the instant case, in my opinion, it is unsupported by reason or 
authority, and should not be followed. 

‘The other authorities cited in the majority opinion (Townsend 
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& Gordon vs. Everett, 4 Ala. 607, approved in Lewis vs. Lee 
County, 73 Ala. 148; Jenness vs. Black Hawk, 2 Colo. 578; 
Wyche vs. Myrick, 14 Ga. 584; Douglass vs. = 24 Wend. 
(N. Y.) 35, and Wigmore on Evidence, § 1077) do not appear 
to add strength to the opinion of the court. The point in Town- 
send & Gordon, supra, pertinent, is that the annual statement of 
the county treasurer, which by law he was bound to make, was 
evidence against his surety. On page 611, 4 Ala,. the court says: 
“We do not consider it necessary in this case to go into the in- 
quiry how far the surety is bound by the declarations of the 
principal, made in reference to his conduct as treasurer, whilst 
in office, as he certainly is bound by those acts which, as treasurer 
of the county, his principal was bound to perform, and for the 
performance of which he was surety. The statute requires the 
treasurer to account with the commissioners’ court annually, 
and, upon his resignation or removal from office, to state the 
account, and deliver the money and other effects of the county 

his successor, and these acts when done are as obligatory 
on the surety as on the principal.” 

Lewis vs. Lee County, 73 Ala. 148, referred to in the majority 
opinion as approving Townsend & Gordon vs. Everett, 4 Ala. 
607, is a strong case in suport of this dissent as I understand it. 

Jenness vs. Black Hawk, supra, involved the question of 
declarations of a principal in an official bond as evidence against 
the sureties, when made in the performance of some official act 
or duty and in reference thereto. ‘The court, at page 585, 2 
Colo., referring to a case of declarations of the principal in an 
official bond, lays down the doctrine that the better rule limits 
the operation of such declarations against sureties to the case in 
which they are made, in the performance of some official act 
or duty and in reference thereto, and must be part of the res 
geste. The court further says (page 586, 2 Colo.) : “The sureties 
obligate themselves to be answerable for what the principal does 
in his office; his official acts may, therefore, be shown to charge 
them; every declaration, accompanying and explanatory of the 
act, is part of it.” 

Wyche vs Myrick and Douglass vs. Howland, supra, contain 
nothing contrary to the general rule stated in this dissent. 2 
Wigmore on Evidence, § 1077, treats, among other subjects, of 
principal and surety, but I find nothing in it contrary to the rule 
laid down in the case heretofore cited. 

Conceding that the statement of account was competent, be- 
cause the reports from which it was made up were made by the 
agent, Greene, during the discharge of his duties, such state- 
ment is clearly insufficient to charge Greene with larceny or 
embezzlement, because the evidence is undisputed that it is merely 
a report of the business done by the agent, Greene, and not of 
premiums collected. Under the conditions of the bond, the 
surety was only liable for larceny or embezzlement of the agent, 
and not for loss otherwise occurring; therefore the amount of 
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premiums appearing upon the account stated was not sufficient 
to charge Greene with larceny or embezzlement. Travelers’ Ins. 
Co. vs. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 
308; Germania F. Ins. Co. vs. Deckard, 3 Ind. App. 361, 28 N. 
E. 868; Lycoming F. Ins. Co. vs. Schwenk, 95 Pa. 89, 40 Am. 
Rep. 629; Gauch vs. St. Louis M. L. Ins. Co., 88 Ill. 251, 30 
Am. Rep. 554; Dupin vs. Mutual Ins. Co., 5 La. Ann. 482; 
Weidener vs. Standard L. A. Ins. Co., 130 Wis. 10, 110 N. W. 
246. 

Therefore, as conceded in the majority opinion, the admis- 
sions of Greene after his resignation, charging himself with 
conversion, was necessary to make a case, and these admissions 
being incompetent no case was made. I think, therefore, the 
judgment should be reversed. 

I am authorized to say that Mr. Justice Timlin concurs in the 
foregoing dissent. 


SUPREME COURT OF MINNESOTA. 


DAVIS 
US. 


NATIONAL CASUALTY CO.* 


CONSTRUCTION OF POLICY—“CONTINUOUS FORCE WITH- 
OUT DELINQUENCY.” 


A policy of insurance contained a clause that entitled the insured to a 
cash benefit of $120 after the policy had been in continuous force with- 
out delinquency for the term of 10 years from its date. The policy 
required insured to make payments of $1 within ten days after the 
Ist day of each month, and provided that, in case any such payment 
was not made when due, the policy should be ipso facto null and 
void. Insured made all his monthly payments promptly, except that 
one payment was made after the time limited, which payment was 
received by the company without objection and retained. It is held 
that the policy had been in “continuous force without delinquency,” 
within the meaning of the clause. 


(For other cases, see Insurance, Cent. Dig. § 358; Dec. Dig. § 173.) 
ACTION ON POLICY—OFFENSES—ULTRA VIRES. 


The insured having fully performed the contract, and the insurer having 
received and retained the benefits of such performance, the latter 
cannot evade performance on the ground that the contract was ultra 
vires. 

(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


* Decision rendered, June 30, 1911. 131 N. W. Rep. 1013. Syllabus by 
the Court. 
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Appeal from District Court, Waseca County; Thomas S. 
Buckham, Judge. 

Action by Thomas J. Davis against the National Casualty 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Brown, ALBERT & GUESMER (Henry C. Walters, of counsel), 
for Appellant. 

Joun Moonan, for Respondent. 

Bunn, J. 

This action was brought by plaintiff to recover the sum of $120 
and interest, claimed to be due from defendant under the terms 
of a policy of insurance issued to plaintiff December 11, 1899, 
by the Minnesota Mutual Casualty Company, the obligations of 
which were assumed by the defendant. The policy provides 
that the insured shall be entitled to certain benefits in case of ac- 
cident or sickness, and, “fourth to a cash benefit of $120, less 
any indebtedness due the company, upon legal surrender of this 
policy, after it has been in continuous force, ‘without delinquency, 
for the term of ten years from its date.” This is the provision 
under which plaintiff seeks to recover in this action. 

Defendant made two defenses: (1) That the policy had not 
been “in continuous force without delinquency” for ten years 
from its date. (2) That the policy was ultra vires. Upon the 
conclusion of the testimony, the trial court directed a verdict 
in plaintiff's favor, and thereafter denied defendant’s motion 
for judgment notwithstanding the verdict. Judgment was 
entered, and defendant appealed. ‘The questions presented are 
as to the validity of the defenses made as above stated. 

(1) 1. Defendant urges that the policy had not been “in con- 
tinuous force without delinquency” for the terms of ten years 
from its date, because it appeared from plaintiff’s receipt book 
that the $1 payment for the month of August, 1905, was made 
August 31, 1905; the policy requiring the payment of $1 on the 
Ist day of each and every month during the ten years, and 
providing that, if premiums are not paid within ten ‘days after 
they become due, the policy shall be “ipso facto null and void.” 
It is admitted that this payment was accepted by the company, 
and that the policy has always been treated as in force by both 
the Minnesota Mutual Casualty Company and its successor, the 
defendant. Defendant does not contend that this delay in mak- 
ing the August, 1905, payment rendered the entire policy void, 
but insists that because thereof the policy was not “in continuous 
force without delinquency” for the term of ten years, and that 
therefore the cash benefit under the clause in question was for- 
feited. We hold that this defense is without merit. The com- 
pany, by accepting the past-due premium, waived, at least as to 
such premium, the conditions of the policy requiring payments to 
be made before the 1oth of the month, and waived the provision 
that nonpayment rendered the policy null and void. We cannot 
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hold that there was a delinquency, or that the policy was not in 
continuous force, within the meaning of the clause in question. 
(2) 2. The second defense is that the contract of insurance, 
so far as the endowment clause is concerned, is ultra vires the 
corporation, because the statutes under which it was organized 
do not give it power to make such an agreement as that con- 
tained in the clause. This contention is easily disposed of. 
Even if the contract is ultra vires, it has been performed by plain- 
tiff, and defendant has received and retained the benefits of 
such performance. It is too well settled to need the citation of 
authorities that in such a case a corporation will not be per- 
mitted to evade performance of its contract on the ground of 
ultra vires. Nor are we able to agree with defendant that there 
is a want of mutuality in the contract. 
Judgment affirmed. 


SUPREME COURT OF MISSISSIPPI. 


ADAMS, State REVENUE AGENT, 
US. 


LUMBERMAN’S INDEMNITY EXCH. er at. (No. 15,268.)* 


LICENSE TO DO BUSINESS—LIABILITY. 


The license fees imposed by the statute on insurance companies lawfully 
doing business may not be collected from a company during the 
time it unlawfully carries on insurance business. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


Appeal from Chancery Court, Hinds County; G. G. Lyell, 
Chancellor. 

Action by Wirt Adams, State Revenue Agent, against the 
Lumberman’s Indemnity Exchange and others. From a judg- 
ment for defendants, plaintiff appeals. Affirmed. 


Gro. Butier, for Appellant. 
GREEN & GREEN, for Appellees. 
Harper, S. J. 

Appellee, the Lumberman’s Indemnity Exchange, an unin- 
corporated association, did for several years unlawfully con- 
duct an insurance business in the state of Mississippi, when fi- 
nally one of its agents was convicted criminally for carrying on 
such unlawful business. Thereupon Wirt Adams, state revenue 
agent, brought this suit to compel said association to pay the 


* Decision rendered, July 3, 1911. 55 South. Rep. 882. 
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same license fees and taxes required of insurance companies 
lawfully doing business in the state during the time that said 
association has carried on such unlawful business. 

We do not think that this can be done. The statute licensing 
insurance companies to do business is much more than a mere 
revenue statute. It is protective and prohibitive in its scope. 
The Legislature might, if it had seen fit, declare that unlicensed 
insurance companies unlawfully doing business in the state 
should be taxed; but it has not done so. Doubtless the lawmakers 
assumed that the executive officers would promptly enforce the 
criminal and insurance laws, and not permit them to be long 
violated, and that to tax the unlawful business would be in 
some measure to condone it, and encourage the officers in the lax 
enforcement of such statute. However this may be, we think it 
clear that the tax imposed on insurance companies lawfully car- 
rying on business was not intended to be, and cannot be, enforced 
against those companies carrying on business in defiance of law. 
Wherefore we think that the license fees and taxes are not col- 
lectible in this case. 

The decree in the lower court having been in accordance with 
this view, it is therefore affirmed. 


SUPREME COURT OF IOWA. 


McCARL 
VS. 


TRAVELERS INS. CO.* 


REFORMATION OF POLICIES—GROUNDS. 


An insurance policy will, upon a clear showing that through fraud or 
mistake it was not written as the parties intended, be reformed so as 
to express the intention of the parties. 

(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


REFORMATION OF POLICIES—PERSONS ENTITLED TO RE- 
LIEF. 

An insurance policy was issued to indemnify one having the legal title 
to a building from liability incurred for damages for injuries re- 
ceived in an accident in an elevator. Insured, while the record owner, 
did not have the beneficial interest. Held that, as he was the only 
person named in the policy, he alone could claim benefits under it, 
and that the beneficial owners were not entitled to protection. 

(For other cases, see Insurance, Dec. Dig. § 143.) 


* Decision rendered, July 5, 1911. 132 N. W. Rep. 12. 
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Appeal from District Court, Pottawattamie County; E. B. 
Woodruff, Judge. 

Action to reform insurance policy and for judgment thereon. 
On hearing, the petition was dismissed, and plaintiff appeals. 
Affirmed. 


FLICKINGER Bros., for Appellant. 

GREEN & BRECKENRIDGE and TINLEY & MITCHELL, for Ap- 
pellee. 

Lapp, J. 

The defendant issued its policy of insurance February 15, 
1905, agreeing to indemnify A. A. Gaines, of Council Bluffs, 
county of Pottawattamie, state of Iowa (called the assured), 
against loss by reason of the liability imposed by law upon the 
assured for damages for bodily injuries, fatal or nonfatal, ac- 
cidentally suffered while this policy is in force, by any person 
or persons, by means of any elevator hereinafter described, for 
which a charge is included in the premium, or by means of the 
shaft or hoistway in which such elevator is operated, or the ap- 
pliances, attachments, or appurtenances contained therein, or 
while such person or persons are in the car of any such elevator, 
or entering upon or alighting therefrom, or in the shaft or hoist- 
way of same, during the period of 12 months, beginning on the 
11th day of March 1905, at noon, and ending on the 11th 
day of March, 1906, at noon, standard time, at the legal res- 
idence of the assured. The location of the building was de- 
scribed, and it was stipulated, among other things, that no action 
shall lie against the company to recover for any loss under this 
policy unless it shall be brought by the assured himself for loss 
actually sustained and paid in money by him in satisfaction of a 
judgment after trial of the issue; and that “the interest of the 
assured in the elevators is that of owner.” On October 18, 1905, 
Louisa Reed was injured by the negligent operation of the ele- 
vator, and in April, 1907, recovered judgment against John P. 
Greenshields and F. Everest, who were in charge of the building, 
for $5,000 damages, which they subsequently paid. Though the 
title to the premises was in Gaines, Greenshields, Everest, and 
others were the real owners, and the petition alleged that Gaines 
held the property in trust for the above-named persons and others 
and that it was so understood when the policy was issued that 
through oversight it was made to read in the name of Gaines as 
owner, when it should have read to him as trustee and plaintiff, 
to whom, as trustee, the interests of the owners have been as- 
signed, prayed that the policy be reformed by inserting after 
Gaines’ name “trustee for the owners and parties interested in 
the building,” and asserting therein that “the interest of the as- 
sured is that of trustee of the owners of the building and the 
parties interested therein,” instead of that of owner, and that 
judgment be entered against it for the amount paid on the judg- 
ment mentioned with interest. 





1822 Insurance Law Journal Vol. 40. [ Sept., 1911. 


(1, 2) The right to the reformation of a policy of insurance 
upon a clear and satisfactory showing that through fraud or mis- 
take it was not written as the parties intended is not questioned. 
See Jamison vs. Insurance Co., 85 Iowa, 229, 52 N. W. 185; 2 
Clemens, Fire Ins. 605. The controversy is solely one of fact, 
and that is whether the policy was as intended by the parties 
negotiating it. That defendant in issuing the policy was with- 
out knowledge that Gaines did not own the premises is put beyond 
doubt by the evidence. He had acted as agent of the National 
Life Insurance Company in selling the premises, in pusuance of 
which that company contracted to convey the property to Gaines, 
but, though he received payments in behalf of the vendor from 
one of those now shown to have been interested in the purchase, 
he was not then aware of his interest, and might well have as- 
sumed that such person was acting as agent of the ostensible 
purchaser, and he was without information to the contrary. 

Nor was there any evidence that those procuring the insurance 
intended the policy to be written differently than it was. McAl- 
lister, who acted for Greenshields and Everest, testified that he 
requested the company’s agent to procure the first policy in the 
name of Gaines, and that thereafter policies including that in 
question were obtained through the agent without suggestion of 
any change. As said by the witness, he had “it made in the 
name of Gaines because he was the record owner of the build- 
ing.”” As the policy then was written precisely as intended by 
all the parties to the transaction, there is no ground for inferring 
a mistake or oversight therein. That the real owners might well 
have seen to having the policy so written as to protect all con- 
cerned in the property will not justify the court in rewriting it. 
In the absence of proof of fraud or mistake, it seems unnecessary 
to say that equity will afford no relief in the way of reforming 
the contract. 

(3) It is insisted in appellant’s brief that the real parties in 
interest may maintain the action, and that is true. But such real 
party to the contract of insurance is Gaines, and not the parties 
for whom plaintiff is trustee. The indemnity stipulated was for 
his benefit. He was a party to the action by Louisa Reed against 
Greenshields et al., and, on trial, the petition was dismissed as 
against him. As to him, then, there has been no breach of the 
policy and as the evidence failed to show that it was written 
otherwise than as intended, the court rightly denied the relief 
prayed. 

Affirmed. 





Brewster et al. vs. Empire State Surety Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


BREWSTER ect AL. 
US. 


EMPIRE STATE SURETY CO. or New Yorx.* 


EMPLOYER’S LIABILITY INSURANCE—INTEREST PENDING 
APPEAL ON JUDGMENT AGAINST EMPLOYER. 


Under a policy indemnifying an employer against loss, not exceeding 
$5,000, by reason of liability incurred from injuries to employees, the 
insurer is not liable for interest on a judgment for $5,000 pending 
an appeal taken by the insurer, who by the terms of the policy, con- 
ducts the litigation. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


EMPLOYER’S LIABILITY INSURANCE. 


Where an employer’s liability insurance policy forbade the insured to 
settle any claims for injuries, and provided that in case suit was 
brought the papers should be forwarded to the surety company, which 
would “at its own cost defend such suit” in behalf of the insured, 
unless the company should elect to settle it, and gave the company 
absolute right to appeal and manage its case, the costs for which the 
defendant was liable on a judgment for $5,000, the limit of the policy, 
were not limited to the payment of its own attorneys and disburse- 
ments, but it was liable for the costs of the action, which entered into 
the judgment. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Special Term, Rensselaer County. 

Action by Benjamin O. Brewster and another against the 
Empire State Surety Company of New York. From an order 
granting defendant’s motion for judgment on the pleadings, 
plaintiffs appeal. Reversed, and new trial granted. 


Argued before Smith, P. J., and Kellogg, Houghton, Sewell, 
and Betts, JJ. 


B. R. WELLINGTON, for Appellants. 

HirsH & Rasguin (Leon N. Futter, of counsel), for Re- 
Spondent. 

KELLOGG, J. 

(1) The facts are very similar to Saratoga Trap Rock Com- 
pany vs. Standard Accident Insurance Company, decided by this 
court March 8, 1911, reported in 128 N. Y. Supp. 822. In that 
case we held, by a divided court, where the judgment against 
the assured was for just $5,000, and under the terms of a policy 
the insurance company appealed, that the insurer was not liable 


* Decision rendered, June 28, 1911. 130 N. Y. Supp. 439. 
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for interest upon the judgment during the pendency of the ap- 
peal. That case settles the question of interest adversely to the 
appellant. 

(2) The plaintiff in this action has been compelled to pay the 
taxable costs of the action and of the defendant’s unsuccessful ap- 
peal, and also the interest on the judgment during the appeal. 
The case cited rather assumes, without deciding, that the in- 
surance company, upon a similar policy, would be liable for the 
costs of the suit. The policy forbade the assured to settle, and 
provided that in case suit is brought every summons and other 
paper, as soon as served, shall be forwarded to the surety com- 
pany, “and the company will, at its own cost, defend such suit in 
the name and on behalf of the assured unless the company shall 
elect to settle the same or to pay the assured the indemnity pro- 
vided for in condition A hereof.” The policy gave the company 
the absolute right to appeal and manage the case. 

It is said by defendant that the words “at its own cost” in the 
above quotation mean that the company is to pay its own at- 
torneys and disbursements, but is not to pay the costs of the 
action, which enter into the judgment. This puts too narrow a 
construction upon these words. We think the policy contem- 
plates that the lawsuit and its results shall rest upon the insurer, 
with the limitation, however, that the damages for the accident 
which it must eventually pay shall not exceed $5,000. The taxable 
costs in the judgment and the costs of the appeal are not dam- 
ages on account of the accident. Within the spirit of the policy, 
the defendant has not defended the lawsuit at its own cost, while 
the plaintiff is compelled to pay the taxable costs of the suit 
and of the unsuccessful appeal which the defendant prosecuted. 

It follows, therefore, that the order and judgment appealed 
from should be reversed, and a new trial granted, with costs 
to the appellant to abide the event. All concur. 


—__—__—_—§_¢e@g——__—_ 


FITGER BREWING CO. vs. AMERICAN BONDING CO. 
OF BALTIMORE ET AL.* 


(Supreme Court of Minnesota.) 


RIGHT OF ACTION —CONTRACT LIMITATION — CONSTRUC- 
TION. 

A limitation on the right to sue thereon, contained in a surety bond fur- 
nished for compensation and in form selected by the surety, will be 
construed strictly against a claim which impairs the suretyship or 
indemnity. 

(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.) 


* Decision rendered, June 30, 1911. 131 N. W. Rep. 1067. Syllabus 
by the Court. 
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ACTION—LIMITATION—“BREACH OF THE CONTRACT.” 


Where a proviso in such bond limits the right to bring suit thereon to 
a period of six months after the first breach of the contract secured, 
the breach of the contract referred to is a breach creating liability 
on the bond. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.) 
(For other definitions, see Words and Phrases, vol. 1, p. 860.) 


PEOPLE vs. THOMAS Et At.* 


(New York Supreme Court, Criminal Trial Term, New York County.) 


OFFENSES BY OFFICERS—PERSONAL INTEREST OF DI- 
RECTORS. 

Insurance Law (Consol. Laws 1909, c. 28) § 36, provides that officers 
and directors of insurance companies, who, in violation of the section, 
become pecuniarily interested in transactions of the company, shall 
be guilty of a misdemeanor. Penal Law (Consol. Laws 1909, c. 40) 
§ 297, provides for the punishment of directors of money corporations 
who in case of insolvency of the corporation, shall have participated 
in such fraud. Held, that the sections are independent provisions, not 
to be construed together, and Penal Law, § 21, providing that a penal 
statute is to be strictly construed, and that the provisions of the 
penal law must be construed according to their terms, to effect the 
objects of the law, is not applicable to said section of the insurance 
law. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


OFFENSES BY OFFICERS—DEPOSIT OF MONEYS—“LOAN.” 

A deposit of moneys belonging to an insurance corporation in a bank, 
returnable on demand in accordance with certificates of deposit is- 
sued at the time, is not a “loan,” within Insurance Law (Consol. 
Laws 1900, c. 28) § 36. 

(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4196-4200.) 


OFFENSES BY OFFICERS—DEPOSITS—LOAN. 

The mere verbal promise by an insurance company, in depositing money 
payable on demand under terms of certificates of deposit not shown 
to be binding upon the bank, that the deposit should remain until a 
loan to the insurance company had been liquidated, will not make 
the transaction a loan, within Insurance Law (Consol. Laws 1909, 
@ 28) § 36. 

(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


* Decision rendered, March, 1911. 130 N. Y. Supp. 240. 
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PENNSYLVANIA CASUALTY CO. vs. WASHINGTON 
PORTLAND CEMENT CoO.* 
(Supreme Court of Washington.) 


AGENCY FOR INSURED—EXISTENCE OF RELATION. 


A building contractor was the owner’s agent, and not an independent 
contractor, making the owner liable for a premium on an employer’s 
policy taken out by the contractor, where the contractor merely agreed 
to furnish tools, etc., and supervise the construction, for a commission, 
and to house and feed the employees; the owner furnishing the labor 
and materials. 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 


* Decision rendered, June 27, 1911. 116 Pac. Rep. 284. 





Risinger vs. Supreme Court, I. O. F. 1827 


ST. LOUIS COURT OF APPEALS. 


Missour!. 


RISINGER 
US. 


SUPREME COURT, I. O. F.* 


FRATERNAL INSURANCE—ACTIONS—APPEAL TO SUPREME 
LODGE—NECESSITY. 


The by-laws of a foreign benefit society subdivided into high courts, sub- 
ordinate courts, companion courts, etc., provided that the right of 
appeal should be vested in a beneficiary of a deceased member, and an 
appeal should lie against the decision of any officer of any high 
court or encampment, except that of the Executive Council, whose 
decision should be final, and that the party aggrieved by a judgment 
of the Executive Council might appeal to the Supreme Court, and 
declared that no action should lie in favor of a beneficiary until he 
exhausted all the remedies provided in the by-laws, are unreasonable 
because requiring a beneficiary to appeal to the Supreme Court of 
the order, meeting in a foreign country triennially or quadrennially 
as the Supreme Court might determine, and, where a claim was re- 
jected by an officer to whom the claim was properly presented, the 
beneficiary could sue without resorting to the remedy prescribed in 
the by-laws. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


Appeal from St. Louis Circuit Court; George H. Williams, 
Judge. 

Action by Maud Risinger, curatrix of the estate of Maude 
Wilson and others, against the Supreme Court, Independent 
Order of Foresters. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Ernest C. Dopce and R. P. & C. P WititaMs, for Appellant. 
Joun C. Rosertson, for Respondent. 


Norvonyt, J. 

This is a suit on a certificate of life insurance. Plaintiff recov- 
ered and defendant prosecutes the appeal. 

Defendant is a benevolent society incorporated in a foreign 
country, but authorized to do the business of life insurance in this 
state. Plaintiff is curatrix of the estate of three minor children, 
who are the beneficiaries in a certificate of insurance for $1,000, 
which their mother, Mrs. Rose A. Wilson, held in defendant 
order at the time of her death. It is conceded throughout the case 

* Decision rendered, June 6, 1911. Rehearing denied, June 30, 1911. 138 
S. W. Rep. 552. 


L—Vol. XL.—115. 
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that all of the assessments and dues were paid by the insured dur- 
ing her lifetime, and that the certificate was in full force and 
effect when she died, but its payment was sought to be evaded on 
other grounds which the jury rejected. 

The principal argument put forward here for a reversal of the 
judgment goes to the effect that the suit may not be maintained 
for the reason plaintiff failed to exhaust the remedies within the 
order by prosecuting several appeals through its tribunals before 
instituting suit on the certificate. It appears the claim was re- 
jected by defendant’s Supreme Chief Ranger, which officer, 
according to the constitution and by-laws, is the ex officio presi- 
dent and general manager of the order. He was a proper person 
to whom such claim should be presented and it was rejected by 
him. The by-laws provide for an appeal from the Chief Ranger 
in cases such as this to the Executive Council of the order, and 
provide, too, that an appeal may be had from such council by a 
party to the Supreme Court of the order. It appears the Supreme 
Court of the order meets triennially or quadrenially at Toronto, 
Canada, as the Supreme Court may determine from time to time. 
By-law No. 201 of the order provides substantially that no person 
may prosecute a suit against the order on a certificate “until he 
shall have exhausted all of the remedies provided in the constitu- 
tions and laws, by appeals or otherwise.” It provides, too, that, 
if any person or his or their legal representatives institute a suit 
against the order “before he shall have exhausted all remedies” 
within the order by appeals and otherwise, he shall ipso facto 
forfeit all rights, claims, and demands therein and thereto. Be- 
cause of this by-law, it is argued the judgment should be reversed 
for the reason no appeal was prosecuted by plaintiff within the 
order itself from the ruling of the Chief Ranger in rejecting the 
claim. 

The circuit court declared peremptorily as a matter of law that 
these by-laws constituted no defense to the action, and it is said 
here this was error, as they are entirely reasonable and impose no 
undue burden. We are not so persuaded, for it appears when 
the two by-laws material to the controversy are read together 
that they are most unreasonable indeed. By-law No. 196 confers 
the right of appeal on either party to the controversy as will 
appear by reference thereto: “In Whom the Right of Appeal is 
Vested. 196. (1) The right of appeal shall be vested in every 
member of the order, and in case of the death or disability of a 
member the right of appeal shall be vested in his beneficiary or 
legal or personal representative or other person deriving legal 
rights from him or them or any of them. (2) The right of ap- 
peal shall also be vested in every High Court, Subordinate Court, 
Companion Court, Juvenile Court and Encampment of Royal For- 
esters, and an appeal shall lie against the action or decision of any 
officer, or of any High Court, Court or Encampment, except that 
of the Executive Council whose action or decision shall be final 
and conclusive in all cases; provided that if a party feel ag- 
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grieved by a decision of the Executive Council, such party may 
appeal to the Supreme Court, the action or decision of which shall 
be final and conclusive.” The order seems to be subdivided into 
numerous courts mentioned in the by-laws as High Courts, Sub- 
ordinate Courts, Companion Courts, etc., and any of these courts 
may appeal on behalf of the order from the decision of any 
officer or any High Court or Encampment, except that of the 
Executive Council whose decisions, it says, shall be final and 
conclusive in all cases. If the by-law stopped here, the provisions 
would be much more reasonable than they are, but it is to be 
noted that the same by-law provides further that, if a party feels 
aggrieved by the decision of the Executive Council, such party 
may appeal to the Supreme Court, the action or decision of 
which shall be conclusive. It is entirely clear that this by-law 
confers a right of appeal upon plaintiff from the Executive Coun- 
cil to the Supreme Court of the Order, though it may be permis- 
sive only. And probably the word, party, therein would confer 
the same right of appeal upon defendant order. It is unnecessary, 
however, to determine this matter. It is enough for the purpose 
of the case to say that it confers a permissive right of appeal on 
plaintiff to the Supreme Court of the order, for, if it does, then 
it affords a remedy which section 201 enjoins shall be exhausted 
before any suit may be maintained. So much of section 201 as is 
relevant here is as follows: “No One Has Right of Civil Action 
Until Appeals Are Exhausted. (201) No member of the order nor 
his beneficiary, nor his legal personal reresentative, nor other per- 
son in any way interested in any of the benefits, nor any one de- 
riving legal rights from him, or them, or any of them, shall be 
entitled to bring any civil action or other legal proceeding against 
the Supreme Court, or against any other court or branch of the 
Supreme Court until he shall have exhausted all of the remedies 
provided in the constitutions and laws, by appeals and otherwise ; 
and, any member of the order or his beneficiary or his legal 
personal representative, or other person in any way interested in 
any of his benefits, or deriving legal rights from, through, by 
or under, him or them, or any of them, who shall bring any civil 
action or other legal proceedings against the Supreme Court or 
against any court or any other branch of the Supreme Court 
before he shall have exhausted all remedies within the order by 
appeals and otherwise, shall ipso facto forfeit all benefits and all 
rights, claims and demands therein and thereto to which he or 
they or any of them might otherwise have been entitled, and if 
he be a member of the order he shall ipso facto stand suspended 
from the order.” 

This section in plain terms provides that a beneficiary may not 
maintain a suit on the certificate against the order “until he shall 
have exhausted all of the remedies provided in the constitutions 
and laws by appeals and otherwise.” When the two by-laws are 
thus read together, they operate an unreasonable restraint, for it 
appears the Supreme Court of the order to which such appeal 
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shall be directed meets, according to the constitution, only once 
in three or four years as the court itself may determine, and this 
meeting is had at the distant city of Toronto, in a foreign country. 
Though reasonable requirements as to prosecuting claims and 
appeals in the tribunals of an order are frequently sustained by 
the courts as competent matters of contract between the parties 
if they do not entail considerable expense and delay, such provi- 
sions as these are universally declared to be of no force or effect, 
in that they operate, not only to undue delay in the determination 
of rights, but tend as well to oust the courts of jurisdiction over 
matters rightfully within their province. See Kane vs. Supreme 
Tent, etc., 113 Mo. App. 104, 87 S. W. 547; Bacon’s Benefit So- 
cieties, § 450a Because by-law 196 merely authorizes an appeal 
to the Supreme Court of the order after the Executive Council 
has acted and does not require such in terms, it is suggested that 
it operates no restraint on the beneficiary as the suit might be 
prosecuted notwithstanding. Such, no doubt, is a sound inter- 
pretation, and, if it stood alone, the argument would be per- 
suasive to the end of convincing the court that it is a reasonable 
provision. Supreme Lodge vs. Dey, 58 Kan. 283, 49 Pac. 74; 
Bacon’s Benefit Societies, § 450a. But no one can doubt that this 
by-law intends to and does afford the beneficiary a remedy within 
the order though it be permissive only. This being true, its rea- 
sonable or unreasonable scope must be determined by reference 
to the provisions of by-law 201 in pari materia therewith which 
prescribes that no suit should be maintained by the beneficiary 
until all of the remedies by appeal and otherwise are exhausted. 
Had plaintiff appealed from the Chief Ranger to the Executive 
Council and after that tribunal’s rejection of the claim instituted 
suit on the certificate, no doubt the defense interposed in bar 
would be that all of the remedies within the order were not ex- 
hausted for the reason an appeal would lie to the Supreme Court 
which meets in Toronto, Canada, every three or four years. 
Though contractual they be, by-laws which if sustained contem- 
plate and render possible such restraint on the right of the citi- 
zen to pursue in the civil courts of the country another who is 
prima facie his debtor should be treated as violative of that sound 
public policy which maintains that the courts should ever be 
available for the purpose of enforcing a right or redressing a 
wrong. Moreover, on the question of reasonableness of such 
by-laws, a considerable element for consideration is that of the 
expense incidental to prosecuting an appeal in the Supreme Court 
of the order at Toronto if one desired to attend the hearing in 
person, and thus exercise a natural right to the end of preserving 
what he deems to be his property. When the possible effect of 
these by-laws upon the fundamental rights of the beneficiary are 
contemplated, they seem to be both unreasonable and unjust. 
The Court of Appeals of New York, in a suit against this same 
order, gave judgment to the same effect, and said substantially 
that the order was without power to deprive a party of a right to 
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resort to the civil courts for redress or to compel him to seek 
remedies by appeal to the various judicatories erected within the 
order when such possible delays and expense might be entailed. 
The court said: ‘The manner in which these courts are organ- 
ized, the expense and delay involved in procuring a hearing in 
another and very remote jurisdiction are obstacles that amounted 
almost to a denial of justice.” Brown vs. Order of Foresters, 176 
N. Y. 132, 68 N. E. 145. 

We have examined with care the other question put forward 
for a reversal of the judgment. It is entirely clear that on the 
proof contained in the record the matter involved was for the 
jury, and the court properly declared the law on the question in 
giving and refusing instructions. The judgment should be af- 
firmed. It is so ordered. 

Reynolds, P. J., and Caulfield, J., concur. 


ST. LOUIS COURT OF APPEALS. 


MIssourRI 


MARTIN 
US. 
MODERN WOODMEN OF AMERICA.* 


PLEADING—DEATH OF INSURED. 


Allegation of death of insured in a benefit certificate at a certain time did 
not make inadmissible evidence of disappearance to support presump- 
tion of death from absence. 


(For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF LIMITATIONS. 


In an action on a mutual benefit policy, proof of waiver of the twelve- 
month limitation within which the policy required action to be 
brought was permissible without the waiver having been specially 
pleaded; such proof being permissible under the allegation of full 
performance of the conditions. 


(For other cases, see Insurance, Cent. Dig. § 1998; Dec. Dig. § 815.) 


MUTUAL BENEFIT INSURANCE—LIMITATION OF ACTION— 
WAIVER. 


Where the general attorney of a mutual benefit society, knowing that 
plaintiff, a beneficiary, depended on showing death by evidence of 
absence for seven years, and that plaintiff’s time allowed by the policy 
for bringing suit was passing, insisted repeatedly upon more infor- 
mation from plaintiff as to the disappearance and search, and post- 
poned final decision from time to time up to and beyond the expira- 


* Decision rendered, June 30, 1911. Rehearing denied, July 15, r91I. 
139 S. W. Rep. 231. 
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tion of the year, and then placed refusal to pay the claim on the 
ground that the society was not satisfied that insured was dead, its 
letters indicating to a reasonable mind a desire that plaintiff post- 
pone bringing suit until the society completed its investigations, a 
finding of a waiver of limitation was justified. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


MUTUAL BENEFIT INSURANCE—AMOUNT OF RECOVERY— 
BURDEN OF PROOF. 

The obligation to pay becomes binding on an insurance society when the 
death occurs, and, if there are conditions which would delay or 
diminish recovery, the burden of pleading and proving is on the 
society, and, in the absence thereof, plaintiff’s absolute right to the 
amount called for will be assumed. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


MUTUAL BENEFIT—AMOUNT OF RECOVERY—INTEREST. 


When the contingency of death occurs, the obligation of the insurance 
society becomes absolute and the sum presently due, and by virtue 
of Rev. St. 1900, § 7179, allowing interest on written contracts, the 
beneficiary becomes entitled to interest after the amount becomes due, 
and, where the proof of death depends on absence for seven years, 
the interest runs from the expiration of that time. 


(For other cases, see Insurance, Cent. Dig. § 1982; Dec. Dig. § 799.) 


Appeal from St. Louis Circuit Court; James E. Withrow, 
Judge. 

Action by Anice Martin against the Modern Woodmen of 
America. Judgment for plaintiff. Defendant appeals. Affirmed. 

Suit filed September 9, 1908, by the widow of Henry J. Wilt, 
as beneficiary in a benefit certificate for $1,000 issued to Wilt by 
the defendant, a fraternal beneficiary association, on August 6, 
1906. The plaintiff had judgment for $1,089.16, the amount of 
the certificate and interest from March 14, 1907, and defendant 
has appealed. The petition was in usual and proper form, and 
avers, among other things, that “on or about the 14th day of 
March, 1907, the said Henry J. Wilt died, and at the time of his 
death he was a member in good standing in defendant order and 
had complied with all the laws, rules and requirements of said 
order”; also, “that since the death of said Henry J. Wilt she 
(the plaintiff) has fully complied with all the terms and condi- 
tions imposed upon her by said contract” the benefit certificate. 
It prays for judgment for the sum of $1,000, with interest thereon 
and costs of suit. ‘The answer, after a general denial, admits in 
effect that “on the 6th day of August, 1896, the defendant is- 
sued its benefit certificate No. 267,238 to said Henry J. Wilt, 
wherein and whereby, under the certain conditions mentioned in 
said contract and subject to the laws, rules, and regulations of 
said order forming a part thereof, this defendant promised to 
pay to Anice Wilt the sum of $1,000 upon the death of said 
Henry J. Wilt, if, at the time of his death, he should have com- 
plied with all the laws, rules, and regulations of defendant’s said 
order and be a member in good standing thereof”; and then, 
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among other things, avers that the benefit certificate sued on was 
issued by appellant, an Illinois corporation, to Henry J. Wilt, at 
the time of its issue a resident and citizen of the same state, and 
that the benefit certificate contained a stipulation that no action 
shall be maintained unless brought within one year after Wilt’s 
death, and that this provision of the contract was a valid and 
binding agreement under the laws of the state of Illinois as con- 
strued by the courts of that state in certain cases in the answer 
cited; that if it be true as averred in the petition that said Henry 
J. Wilt died on the 14th day of March, 1907, this action, as set 
forth in said petition, was not commenced within one year from 
the date of the death of said Henry J. Wilt. The reply was a 
general denial. 

There is no necessity for stating all the facts or evidence shown 
in support of the plaintiff’s petition. It is sufficient to say that 
plaintiff’s evidence made a prima facie case, unless it be that the 
fact of Wilt’s death was not properly and sufficiently proven. 
We will confine our statement to the evidence bearing on that 
fact, and on the defense that the action was not brought within 
a year as stipulated and on the waiver of that stipulation relied 
upon by the plaintiff and the question of what date interest should 
have beef allowed from. We may say here, however, that plain- 
tiff necessarily relies upon the common-law presumption to es- 
tablish Wilt’s death, and the facts must be sufficient to create 
that presumption. 

By the certificate, which was offered in evidence, defendant 
certified “that Neighbor Henry J. Wilt, a member of Laurel 
Camp No. 1246, located at East St. Louis, Ill., is, while in good 
standing in this fraternity, entitled to participate in its benefit 
fund to an amount not to exceed one thousand dollars, which shall 
be paid at his death to Anice Wilt, related to him as wife, sub- 
ject to all the conditions of this certificate and by-laws of this 
order and liable to forfeiture if said member shall not comply 
with said conditions, laws and such by-laws and rules as are or 
may be adopted by the head camp of this order from time to 
time, or the local camp of which he is a member.” It then con- 
tains, among other things not necessary to note, the following: 
“This benefit certificate is issued and accepted only upon the 
following express warranties, conditions and agreements: * * * 
(4) In case of his death while a member of this fraternity, in 
good standing, his beneficiary shall receive such sum as may be 
collected from an assessment upon all members according to the 
certificate held by each, but said sum to be paid shall not ex- 
ceed the amount stated on the face of this certificate. * * * 
(7) No action can or shall be maintained on this certificate unless 
brought within one year from the date of the death of said 
neighbor.” 

Wilt, a cigar maker, then about forty-one years of age, married 
the plaintiff in the city of St. Louis on October 15, 1895. In 
April, 1896, they went to housekeeping at No. 207% North 12th 
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street in said city, and lived together there until March 12, 1900, 
when he disappeared. Their married relations were invariably 
pleasant and amicable, and he was a kind husband and seemed 
devoted to his home, though he was not of a jolly disposition, 
and, being better educated than the plaintiff, sometimes cor- 
rected her. He contributed some $9 per week toward the sup- 
port of the home, which sum plaintiff added to by renting out 
two of their four rooms. The couple were childless. His place 
of employment during all the time of the marriage until he dis- 
appeared was a cigar factory in East St. Louis. For some two 
years before his disappearance he had been in bad health, and 
on that account for two years had usually, though not always, 
slept in a room in East St. Louis which he shared with three men, 
paying as his share $1 per week. He had an antipathy toward 
East St. Louis as a place of residence; hence did not take his 
wife there to reside. He usually came to his home in St. Louis 
and spent Saturday and Sunday with his wife. He was a mem- 
ber of the East St. Louis lodge of the defendant order, and was 
an officer therein, and a regular attendant at its semi-monthly 
meetings. The week before his disappearance he came home sick 
on Thursday, and did not go to work until Saturday morning. 
He returned home Saturday night and left Monday morning 
about 8 o'clock and went to the cigar factory in East St. Louis, 
where he was working at the time. He had only his everyday 
clothes, the clothing he had on, with him. Flis overcoat was at 
his place of employment in East St. Louis. All his other clothing 
was at his home in St. Louis. There was no apparent reason for 
his absconding and concealing himself. Plaintiff has never seen 
or heard of him since. She did not become alarmed until he 
failed to come home on Saturday. She then wrote a letter to 
him and received no answer. On Tuesday she commenced a 
search for him. She first went to his place of employment in 
East St. Louis and inquired for him. His employer told her 
that he had left there in the afternoon of the Tuesday before. 
His employer had not remarked his failure to return to work be- 
cause he was in poor health, and privileged to come and go as he 
liked, and it was thought that he was home. She _ then 
went to his own relatives and Wilt’s friends and as- 
sociates. She wrote inquiring letters to friends in other 
towns where he or she had visited. She visited the morgue; re- 
ported the disappearance to the police, and asked them to search 
for him. She advertised his disappearance in a St. Louis news- 
paper. She notified the officials of defendant’s lodge to which 
Wilt belonged, and the matter was taken up in open meeting and 
all the members were urged to aid in the search, and did join 
therein. Her relatives and his friends joined in making in- 
quiries with a view of finding Wilt. All this was of no avail. 
Wilt has never been seen or heard of or his disappearance or 
absence accounted for or explained. One man who knew him 
testified that he saw him the day he disappeared, and that he ap- 
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peared sick and was on his way home. At the end of the seven 
years, plaintiff made demand for her money personally of the 
local clerk, and by letter of Mr. Plantz, the general attorney of 
the defendant. The local clerk also filed her claim for her in 
regular form with the general officers. He was also in com- 
munication with Plantz, the general attorney, and with Mr. 
Reilly, one of the board of directors of the defendant order. This 
board meets once a month, and passes upon all death claims. At 
the request of Director Reilly, the local clerk requested the 
plaintiff to postpone bringing the suit. On March 19, 1907, a 
few days after the seven years had elapsed, Plantz commenced a 
correspondence with the plaintiff concerning her husband’s 
death and status in the order which was prolonged on his account 
up to August, 1908. On March 19, 1907, he wrote, stating that 
he desired more detailed information regarding her husband’s 
disappearance, and what had been done to find him, and asking 
her to write him fully about the matter. On March 30, 1907, he 
wrote, thanking her for a letter she had written, and asking for 
more detailed information as to the search made by her and 
others. He asked her to give him all this information at once, 
so that he could properly investigate the matter. On June 17, 
1907, he wrote, asking for more information bearing on the na- 
ture and extent of the inquiry she had made in the search for 
her husband. On June 27, 1907, he wrote, stating that certain 
investigations he had made had failed to bear out her statements 
as to inquiries she had made, and asking for her explanation. 
On January 17, 1908, he wrote, acknowledging receipt of two 
letters from her, and apologizing for the delay in answering them. 
In this letter he said: “You ask me to tell you what we are doing 
in regard to your claim. I have not understood that you were 
presenting a claim of any kind, but I thought you were simply 
trying to locate your husband.” He stated, however, that he ex- 
pected to be in St. Louis in a short time, and if possible, wanted 
to talk the matter over with her personally. On June 29, 1908, 
he wrote, acknowledging her letter of the 25th inst., regarding~ 
her claim, and stating that he had been trying to locate Wilt, and 
had thought he had him located, but found that he could not 
complete his investigation before next month, etc. He stated he- 
would be pleased to advise her further as soon as he could satisfy 
himself whether or not Wilt was living. On July 8, 1908, he 
wrote, replying to a letter from her, stating that he could not do 
otherwise than as expressed in his letter to her on June 29th, and, 
if this was not satisfactory, she might use her own judgment as 
to what course to pursue. On August 12, 1908, he wrote to 
plaintiff's attorneys, answering a letter from them, and saying 
that the board of directors at their June session 1908 had rejected 
the claim and denied all liability by virtue of the benefit certifi- 
cate, “not being satisfied that Henry J. Wilt was dead.” 

It was admitted by the plaintiff that under the laws of the state 
of Illinois the clause in the benefit certificate requiring suit to- 
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be brought within one year after the death of the insured or 
“neighbor” is valid and binding in that state under the laws and 
decisions of the courts as pleaded in defendant’s answer. De- 
fendant introduced in evidence a provision of the by-laws nega- 
tiving the authority of the clerk of the local camp to create a 
liability or waiver on the part of the defendant order. No in- 
structions were given on behalf of the plaintiff. At the instance 
-of the defendant, the court gave six instructions, which after 
placing upon the plaintiff the burden of proving Wilt’s death, 
-and of excluding with as much certainty as possible reasonable 
belief to the contrary, instructed the jury in great detail and in 
a manner exceedingly favorable to the defendant concerning the 
presumption of death and the facts assumed to be essential to 
establish it. 


B. D. Smiru and F. H. Bacon, for Appellant. 
Gienpy B. ARNOLD, for Respondent. 


CAULFIELD, J. (after stating the facts as above). 

[1] 1. Defendant first assigns as error the action of the trial 
court in “overruling defendant’s objection to any evidence con- 
cerning disappearance under the allegation in the pleadings of 
death at a certain time.” This assignment of error is not well 
taken. The disappearance was one of the facts going to estab- 
lish the presumption that Wilt died. It was a merely evidential 
fact and permissible to be shown under the allegation of the 
ultimate fact of Wilt’s death. Defendant appears to concede this, 
but lays stress on the fact that the allegation is that Wilt died at 
a certain time, and assumes that the exact time of the death 
thereby became the issuable fact, and contends that the evidence 
did not tend to prove it. Defendant’s assumption is unfounded. 
The time of Wilt’s death was not made issuable merely by plead- 
ing it. It was unnecessary to allege it in order to state plaintiff's 
cause of action, and striking it out would leave a good statement. 
It concerned only the special defense that the suit was not com- 
menced within the period prescribed by the contract, and was 
matter coming more properly from the defendant. It may be 
treated as surplusage. 

[2] 2. The defendant contends that the evidence offered does 
not meet the requirements of the law, and states the rule as fol- 
lows: “The rule is that where there is an unexplained absence 
for a period of seven years without tidings to those who would 
likely have heard from such person, if living, and there does not 
appear to have been any probable motive for such absence, and 
search for him has been unavailing, the presumption of continued 
life ceases.” It is sufficient response to this contention that the 
proof makes plaintiff’s case measure up to every requirement of 
the rule as stated by defendant’s counsel. 

[3] 3. Defendant’s counsel solemnly asserts that “no search 
\was made in this case.” Without deeming it necessary to decide 
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whether proof of reasonable search was required, we are satis- 
fied that sufficient diligence was exercised to discover Wilt’s 
whereabouts or probable fate to satisfy the law. Indeed, the 
statement that no search was made is an astonishing one in the 
face of the evidence. It is difficult to conceive of a widow in 
humble circumstances making a more diligent search, even if we 
ignore the assistance in that respect she received from the officers 
and members of the defendant order. 

[4] 4. Proof of waiver of the twelve months’ limitation was 
permissible without the waiver having been specially pleaded. 
Such proof was permissible under the “allegation of full perfor- 
mance of precedent conditions on the part of the assured con- 
tained in the petition. Such is the rule in suits on insurance 
policies. Burgess vs. Ins. Co., 114 Mo. App. 169, 190, 89 S. W. 
568. 

[5] 5. We are also of the opinion that there was evidence tend- 
ing to show a waiver of the limitation sufficient to support a 
finding to that effect. The defendant by its general attorney, 
knowing that plaintiff’s time for bringing suit was passing, in- 
sisted upon more and more information, and postponed final 
decision from time to time up to and beyond the expiration of 
the year, and then placed its refusal upon the ground that it was 
not satisfied that Wilt was dead. Its letters would indicate to a 
reasonable mind a desire that plaintiff wait and postpone bring- 
ing suit until it might complete its investigations, and an inten- 
tion to pay if such investigation proved satisfactory, regardless 
of whether such result occurred after the year had expired. Such 
conduct was inconsistent with an intention to plead the delay so 
brought about in bar of the action, and is sufficient to justify the 
finding of a waiver. Okey vs. State Ins. Co., 29 Mo. App. 105. 
Although the elements of estoppel in pais are present in the case, 
the letters of the defendant by its general attorney suggest an 
intention on the part of the defendant to relinquish its right to 
have suit brought within a year, and were sufficient to support a 
finding that the defendant waived the limitation. We assume, 
of course, that the general attorney was acting in good faith, 
and not with a view fraudulently. to mislead this widow into post- 
poning her action until it was barred by lapse of time. 

In this opinion we have assumed, without feeling the necessity 
of deciding, that under the facts and circumstances of this case 
the contract is to be regarded as an Illinois contract and enforce- 
able as such in the courts of this state. 

[6, 7] 6. Equally untenable is the contention that the verdict 
was excessive because it allowed interest from March 14, 1907. 
So far as the pleadings and proof disclose, the entire contract 
Was in writing and promised to pay a certain sum, $1,000, upon 
the happening of a contingency, the death of Wilt, to a certain 
person,'this plaintiff. If there‘were conditions which would have 
delayed or diminished plaintiff's recovery, the burden of plead- 
ing and proving them devolved upon the defendant, and, in the 
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absence of such pleading and proof, we must assume their non- 
existence and assume plaintiff’s absolute right to have the $1,000 
at Wilt’s death as promised. Frame vs. Sovereign Camp Wood- 
men of the World, 67 Mo. App. 127. When the contingency 
occurred, the obligation was binding and absolute, and the sum 
presently due. Brown vs. Railway Passenger Assur. Co., 45 Mo. 
221. Under these circumstances by virtue of our statute allowing 
interest on written contract, the plaintiff was properly allowed 
interest after it became due and payable—i. e., at Wilt’s death— 
(section 7179, R. S. 1909; 4 Cooley’s Briefs on Insurance, page 
3864; Knights Templars’ Indem. Co. vs. Crayton, 209 IIl. 550, 
70 N. E. 1066; Brown vs. Assur. Co., supra; Hellier vs. Franklin, 
1 Starkie’s Reports, 291) which death is presumed to have oc- 
curred by March 14, 1907, at least, that being after the seven 
years had expired. Lawson on Presumptive Evidence, page 251. 

Finding no prejudicial error in the trial of the case, the judg- 
ment is affirmed. 

Reynolds, P. J., concurs. Nortoni, J., not sitting. 


SUPREME COURT OF PENNSYLVANIA. 


GORDON 
US. 
PRUDENTIAL INS. CO. OF AMERICA.* 


CONDITIONAL DELIVERY OF POLICY—PAYMENT OF PRE- 
MIUM—HEALTH OF INSURED. 


Where a policy of life insurance was delivered by the insurance agent to 
insured before payment of premium, insured giving a receipt stating 
that the policy was received for inspection only, and on the under- 
standing that it should not be in force until the first premium had 
been paid, and the company’s receipt therefor delivered during the 
lifetime and good health of insured, and the premium was subse- 
quently paid by insured while sick with pneumonia, from which he 
shortly died, there can be no recovery upon the policy; the general 
rule being that, if prior to the consummation of the cgntract the ap- 
plicant has suffered a material change in his health, the insurer must 
be informed thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Mary A. Gordon against the Prudential Insurance 
Company of America. Judgment was entered for defendant non 
obstante veredicto, and plaintiff appeals. Affirmed. 

The following is the opinion of Magill, J., in the trial court :— 


* Decision rendered, April 17, 1911. 80 Atl. Rep. 882. 
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“This is an action on a life insurance policy issued by the de- 
fendant company on the life of Daniel P. Gordon, dated April 21, 
1908. The motion for judgment non obstante veredicto raises 
the questions whether there was sufficient evidence of ‘good 
health’ of the insured at the time of the payment of the premium, 
and whether there was sufficient evidence that at the time of the 
payment of the premium ‘the health of the insured was in the 
same conditions as described in the application’ for the policy. 

“On April 8, 1908, Daniel P. Gordon, husband of the plaintiff, 
made application to the defendant company for insurance on his 
life in the sum of $2,000, payable upon his death to his wife, the 
plaintiff in this cause. This application was in writing, and is 
in evidence. At the time of the application Mr. Gordon was 
forty-nine years of age, a bricklayer, and according to the testi- 
mony was a strong, vigorous, healthy man. In the application to 
the question, ‘Are you in good health?’ he answered, ‘Yes.’ The 
application, among other things, provided: ‘Said policy shall not 
take effect until the same shall be issued and delivered by the 
said company and the first premium paid thereon in full while 
my health is in the same condition as described in this applica- 
tion.’ In pursuance of the application aforesaid the company on 
April 21, 1908, issued its policy and placed it in the hands of the 
agent who had taken the application, who retained it until April 
25, 1908, when he delivered it to Mr. Gordon, taking from him 
a receipt for the same signed by Gordon, in which it is recited 
that the policy was received ‘for the purpose of inspection only, 
and upon the understanding that it is not to be in force until the 
first premium payable thereunder has been paid by me and the 
official receipt of the company delivered to me during my life- 
time and in good health, as provided in my application upon 
which the above numbered policy was issued.’ The receipt was 
held by the agent and the policy retained by Gordon for the pur- 
poses named in said receipt, no premium being paid to the agent 
at that time. 

“On Thursday, May 14th, on arising in the morning Mr. 
Gordon complained of feeling ill, and, after eating his breakfast, 
returned to bed. He suffered a chill and the plaintiff sent for 
the family physician, who called about noon the same day, found 
that he had fever, was suffering from pain in the side on breath- 
ing, and with increasing respiration, and diagnosed the ailment as 
pleurisy, and thereupon prescribed for him. The insured con- 
tinued in bed under the constant care of his wife and daily at- 
tendance of his physician until Saturday morning, May 16th, at 
which time he arose, partially dressed himself, drew three checks, 
and returned to his bed. One of the checks drawn by hii was 
for the amount of the first semiannual premium on the policy in 
question. This check he handed to his son, with directions to 
take it to the agent from whom he had received the policy. The 
check was delivered by the son to the agent without any state- 
ment as to his fathers’ condition. The agent received the check 
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without asking questions as to the condition of Mr. Gordon, and 
gave a receipt therefor. During the same day, Saturday, May 
16th, the attending physician, Dr. Murphy, called.on the insured, 
according to his testimony, about noon or within two hours after 
the insured had drawn the check in payment of the premium. 
The physician at this time diagnosed the disease as pneumonia, 
and considered it so serious that he advised a consultation, which 
was held in the evening of the same day by Dr. Murphy in con- 
nection with Dr. Scull selected by the family for that purpose. 
After the consultation, the two physicians agreed that the ailment 
from which the insured was suffering was pneumonia. After 
the consultation both physicians continued to attend Mr. Gordon. 
During Sunday and Monday his condition continued to grow 
worse, and he died about 2 a. m. Tuesday, May toth, having 
been confined to his room and bed from the beginning of his 
illness, the previous Thursday morning, until the time of his 
death. According to the testimony of Dr. Scull, at the time of 
consultation and examination of the insured, ‘his lung then was 
in a solid congested condition, full of blood, and it was a serious 
condition.’ Proofs of death were furnished by the plaintiff to the 
defendant in accordance with the provisions of the pclicy, in 
which the attending physician, to the question, ‘State the remote 
cause of death?’ answered, ‘Cardiac failure,’ and to the question, 
‘State explicitly the immediate cause of death,’ he answered, 
‘Pneumonia lobas.’ After being furnished with the proofs of 
death of the insured, the defendant company tendered to the 
plaintiff a check for the amount of the premium which had been 
paid, which check was refused. The company declining to pay 
the amount of the policy, this suit was brought. The case was 
submitted to the jury, and a verdict was rendered for plaintiff 
for the amount of the policy with interest. 

“At the trial we were of opinion that this case was governed 
by the case of Barnes vs. Mutual Life Ass’n, 191 Pa. 618, 43 
Atl. 341, 45 L. R. A. 264, the facts of the two cases having a 
striking similarity, and that the jury should be permitted to pass 
upon the question of the condition of the health of the insured 
at the time of the payment of the premium. Upon a careful 
review and consideration of the testimony, we are of opinion that 
the case is distinguishable from the Barnes Case, and not ruled 
by it. In the Barnes Case the policy was issued and given to 
the agent of the company to be delivered to the insured upon 
payment of the premium. The premium was paid and the policy 
was thereupon delivered without any qualification or condition, 
other than the conditions contained in the policy itself, and the 
contract thereupon became complete unless voided by breach of 
the conditions of the policy. In the case at bar the policy was 
issued and handed to the agent, who delivered it to the insured 
before payment of the premium, and upon the insured giving a 
receipt, in which it was stated that the policy was ‘received for 
the purpose of inspection only and upon the understanding that it 
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is not to be in force until the first premium payable thereunder 
has been paid by me and the official receipt of the company de- 
livered to me during my lifetime and in good health, as pro- 
vided in my application upon which the above numbered policy 
was issued.’ This, therefore, was a conditional delivery of the 
policy and the contract could not be consummated except upon 
performance of that condition, namely, payment of the premium, 
thereafter, while the insured was alive and in good health, as 
provided in both the application and receipt for the policy. 
Again, in the Barnes Case, the insured, three days before the 
payment of the premium, contracted an ordinary cold, and pneu- 
monia, the disease of which Mr. Barnes died, did not ‘set in’ 
until the day after the premium was paid and the policy was 
delivered, and hence there was a question for the jury as to what 
was his condition of health on the day of the payment of the 
premium and delivery of the policy. In the case at bar the in- 
sured became ill on Thursday, May 14th, when he had a severe 
chill, and on the same day the physician diagnosed the illness as. 
pleurisy, which cannot be said to be an ‘ordinary cold.’ He con- 
tinued ill in bed until Saturday, the 16th, the day on which the 
check was drawn to pay the premium on the policy, and on the 
same day, within a few hours after the check was delivered to 
the agent, the attending physician announced that Mr. Gordon 
had pneumonia of such a serious character as to require a con- 
sultation. The consultation of physicians was held the same day,. 
and both physicians agreed and testified that he then had pneu- 
monia, the disease which caused his death, the following Tues- 
day, the 19th, at 2 a. m., his condition from Saturday being so 
serious as to require the constant attendance of two physicians. 
thereafter. 

“It is therefore undisputed that on the day of the payment of 
the premium Mr. Gordon was ill of the disease which caused his. 
death within sixty-four hours after such payment. There was 
no dispute nor contradictory testimony as to the condition of Mr. 
Gordon’s health on the day of payment, and therefore nothing 
for the jury to pass upon in this respect. And again, in the 
Barnes Case, as was said in the opinion of the Supreme Court, 
‘the evidence was clearly sufficient to warrant the submission of 
the case to the jury on the question of the “good health” of the 
insured at the time the premium was paid and the policy delivered 
to the plaintiff, and other subordinate questions of fact in dis- 
pute. This is especially so in view of the fact that the evidence 
was more or less conflicting on all material questions of fact.’ 

“In the case at bar there was no question of the condition of 
the health of the insured on the day of the payment of the pre- 
mium, and no conflicting testimony as to the serious nature of 
his illness on that day, nor as to any other material fact in the 
cause. No person testified that Mr. Gordon was in ‘good health’ 
on Saturday, May 16th, the day the premium was paid, but, on the 
contrary, every witness who had knowledge of his condition and 
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who was asked the question, including the plaintiff herself, said 
that he was not in ‘good health’ on that day. How, then, can a 
jury be permitted to find that he was in ‘good health’ at the time 
-of the payment of the premium in the absence of any evidence to 
warrant or support such finding? In the opinion of Chief Jus- 
tice Sterrett in the Barnes Case, it is said: ‘The term “good 
health” when used in a policy of life insurance means that the 
applicant has no grave, important, or serious disease, and is free 
from any ailment that seriously affects the general soundness and 
healthfulness of the system. A mere temporary indisposition 
which does not tend to weaken or undermine the constitution at 
the time of taking membership does not render the policy void’ 
(quoting from 3 Joy ce on Insurance, § 2004). In this case it is 
impossible to find from the evidence that on Saturday, May 16th, 
the day of the payment of the premium, and at the time of such 
payment, ‘the applicant had no grave, important, or serious dis- 
ease, or that he was free from any ailment that seriously af- 
fected the general soundness and healthfulness of his system, 
or that he suffered a mere temporary indisposition which did 
not tend to weaken or undermine his constitution at the time of 
paying the premium. Nor is it possible to find that he enjoyed 
such health and strength as to justify a reasonable belief that 
he was free from derangement of organic functions, or free from 
symptoms calculated to cause a reasonable apprehension of such 
derangement, and that to ordinary observation and outward ap- 
pearance his health was reasonably such that he might, with 
-ordinary safety, be insured and upon ordinary terms which only 
would satisfy the requirement of ‘good health.’ But, on the 
contrary, the testimony conclusively shows that on Saturday, 
May 16, 1908, at the time of the payment of the premium, the 
condition of Mr. Gordon’s health was both a serious and danger- 
ous one, and such as would preclude the possibility of any life in- 
surance company, with knowledge of his condition, issuing its 
policy upon his life for any thing like the ordinary premium; in 
other words, his condition at that time was such as to render him 
a hazardous and dangerous risk, which would not be assumed by 
any insurance company upon receipt of the ordinary premium 
for i insurance upon the life of an ordinary risk. 

“With the question of good faith on the part of the insured at 
the time of paying the premium we have nothing to do. The 
fact is that his physical condition was not disclosed to the com- 
pany or its agent at the time of the payment of the premium, 
and that his condition was not at that time such as in his ap- 
plication for insurance he stated it to be. This being true, it 
is no legal hardship upon the beneficiary in the policy to say that 
the premium paid under such conditions does not entitle her to 
recover the amount of the insurance from the defendant com- 
pany. The general rule appears to be that if prior to the con- 
‘summation of the contract the applicant has died, or there has 
‘been a material change in his health, the insurer must be in- 
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formed thereof; otherwise, a fraud would be perpetrated upon 
the insurer. Cooke on Life Insurance, § 24; May on Insurance, 
§ 190; Whitley vs. Insurance Co., 71 N. C. 480; Calvert vs. 
Insurance Co., 83 Mass. 308; Blumer vs. Phcenix Ins. Co., 45 
Wis. 622; Piedmont, etc., Life Ins. Co. vs. Ewing, 92 U. S. 
377, 23 L. Ed. 610; De Camp vs. Ins. Co., Fed. Cas. No. 3,719; 
Ormond vs. Fidelity Life Ass’n, 96 N. C. 158, 1 S. E. 796. 

“For the reasons here stated, we are of opinion that the judg- 
ment for the plaintiff in this cause should not be permitted to 
stand. The motion of the defendant is therefore sustained, and 
judgment is now entered for the defendant non obstante vere- 
dicto” 


Argued before Brown, Mestrezat, Potter, Elkin, and Stew- 


art, JJ. 


WALTER BIDDLE SAUL, for Appellant. 
FREDERICK J. SHOYER and HENRY ArRonsoN, for Appellee. 


PER CURIAM. 
This judgment is affirmed on the opinion of the court below 
directing it to be entered non obstante veredicto. 


SUPREME COURT OF MINNESOTA. 


PETERSON 
VS. 


PRUDENTIAL INS. CO. OF AMERICA.* 


ACTION ON POLICY—SUFFICIENCY OF EVIDENCE. 


In an action on an insurance policy, involving the question whether the 
insured committed suicide or was accidentally killed, the evidence is 
held to have presented a question of fact, and that it sustains the ver- 
dict of the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1717-1722; Dec. Dig. § 665.) 


Appeal from District Court, Polk County; William Watts, 
Judge. 

Action by Betsy Peterson against the Prudential Insurance 
Company of America. Verdict for plaintiff. From an order 
denying a new trial, defendant appeals. Affirmed. 


CuHaRLES Lorine and G. A. Youncguist, for Appellant. 
W. E. Rowe, for Respondent. 


“ Decision rendered, July 21, 1911. 132 N. W. Rep. 277. Syllabus by the 
ourt. 


L——Vol. XL.—116. 
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Brown, J. 

Action to recover upon a policy of insurance issued by de- 
fendant upon the life of plaintiff’s husband, Arvid Peterson. 
Plaintiff had a verdict in the court below, and defendant appealed 
from an order denying its motion for a new trial. 

The policy of insurance contained the provision that if, within 
one year from the date thereof, the insured “shall die by suicide, 
whether sane or insane, * * * the liability of the company 
shall not exceed the amount of the premiums paid on this policy.” 
The insured died within a year, and the defense to the action was 
that he committed suicide while laboring under a fit of mental 
aberration. Defendant offered judgment for the amount of pre- 
miums paid on the policy, resisting liability to any further ex- 
tent. That the insured came to his death from a gunshot wound, 
received either by accidental means or through suicidal intent, 
was conclusively established by the evidence. That offered by 
defendant, who assumed the burden of proof upon the trial, 
tended quite strongly to establish the fact of suicide, and that the 
insured was at the time at least temporarily insane, brought on 
in the main by reason of an accident previously happening to 
him, which to some extent disfigured his face, over which he had 
brooded to some extent. On the other hand, the evidence offered 
by plaintiff, with substantially equal probative force, tended to 
show that the discharge of the gun was the result of an accident. 
There were no eyewitnesses to the tragedy, and the ultimate fact 
was left for solution from the circumstances shown. 

The theory of accidental death is not at all strained. The in- 
sured and his wife were visiting with a nearby relative on the 
evening of the death. A member of the party asked for a “doc- 
tor’s book,” which the insured had at his residence. The insured 
said he would go and get it. The book happened to be stored 
away in an upstairs room in a box, in which other books were 
kept. There were three of these boxes in the same place, situ- 
ated in one corner of the room. Insured owned a single-barrel 
shotgun, which was kept in the corner of the room where the 
boxes were stored. He proceeded to this room, and soon there- 
after a gunshot was heard. The relatives hurried to the room, 
and found the insured dead. He lay upon the floor, with his 
feet near the boxes of books. The gun was at his feet; the butt 
end thereof near the books. It is not improbable that in groping 
about in the darkness his hand came upon the gun, and in an 
attempt to remove or place it in some other position it was caught 
upon the box and discharged. It is quite clear from the evidence 
that he did not load the gun at this time. Some time prior to this 
it had been loaned to a neighbor, and after the death it was dis- 
covered that the discharged shell was of a kind similar to those 
used by the neighbor, and not of the kind used by the insured, 
leaving the fair inference that the neighbor had neglected to 
withdraw the charge before returning the gun. Nor does it 
appear that the insured knew whether it was loaded or unloaded 
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at the time. He had no family trouble to disturb his mind, and, 
as a laborer, was fairly well to do. 

In view of these facts, in connection with other circumstances 
tending to rebut the conclusion of suicide, as well as the general 
presumption against such a death, we concur with the trial court 
that the question was one of fact for the jury. Sartell vs. Royal 
Neighbors, 85 Minn. 369, 88 N. W. 985, Lindahl vs. Supreme 
Lodge, 10 Minn. 87, 110 N. W. 358, 117 Am. St. Rep. 666, 8 L. 
R. A. (N. S.) 916; Kornig vs. Western Life Indem. Co., 102 
Minn. 31, 112 N. W. 1039; O’Connor vs. Modern Woodmen, 
110 Minn. 18, 124 N. W. 454, 25 L. R. A. (N. S.) 1244; Walden 
vs. Bankers’ Life Ass’n (Neb.) 131 N. W. 962. 

2. An examination of the other assignments of error discloses 
no reversible error. Conceding that the question of the insured’s 
sanity was in issue under the pleadings, it was not reversible 
error to exclude the opinion of a witness upon that question, in 
view of the fact that the whole basis of his opinion was before 
the jury, and disclosed no particular act on the part of the in- 
sured from which the conclusion of insanity might legitimately 
follow. In any event, the ruling of the court was not followed 
by an offer to show that in the opinion of the witness insured 
was insane. For aught that appears, the opinion, if expressed, 
might have been that the insured was sane, or that witness was 
in doubt upon the question. There was, therefore, no error in 
the ruling. The charge of the court, taken as a whole, clearly 
stated the law of the case, and the portion thereof challenged by 
defendant presents no ground for reversal. 

Order affirmed. 


—— -~——--- @¢@-—- —-- 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


ORDELHEIDE 
VS. 
MODERN BROTHERHOOD OF AMERICA.* 


FRATERNAL BENEFIT INSURANCE—STATUTES. 


A foreign corporation authorized to issue benefit certificates to the hus- 
band, wife, relative, legal representative, heir, or legatee of the mem- 
ber, which issues in the state a certificate, not authorized by Rev. St. 
1909. § 7109, providing for the payment of death benefits to the families, 
heirs, blood relatives, affanced husband or wife, or to persons de- 
pendent on the member, is not within the exemption accorded to 
fraternal beneficiary associations, but is subject to section 6945, mak- 
ing the defense of suicide unavailable to life insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 788.) 


* Decision rendered, July 15, 1911. 139 S. W. Rep. 260. 
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FRATERNAL BENEFIT INSURANCE—STATUTES. 

The liability of a foreign corporation authorized to issue benefit certifi- 
cates, which issues in the state a certificate payable to a person not 
within Rev. St. 1909, § 7109, is unaffected by the fact that it has re- 
ceived the statutory certificate of authority to do business in the 
state as a fraternal beneficiary association. 


(For other cases, see Insurance, Dec. Dig. § 691.) 


FRATERNAL INSURANCE—BENEFICIARIES—“LEGAL REPRE- 
SENTATIVES.” 

The words “legal representatives,” in a certificate issued by a foreign cor- 
poration authorized to issue benefit certificates, which recites that 
the amount thereof shall be paid to “legal representatives, related to 
the member as ” do not include any of the persons specified 
in Rev. St. 1909, § 7100, providing that death benefits shall be paid 
to the families, heirs, blood relatives, affianced husband or wife of, 
or to persons dependent on, the member, but mean the executor or 
administrator of the member, and the liability of the corporation is 
that of a life insurance company, under section 6945, making the de- 
fense of suicide unavailable to life insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 788.) 


(For other definitions, see Words and Phrases, vol. 5, pp. 4070-4079; vol. 
8, p. 7704.) 


Reynolds, P. J., dissenting. 


Appeal from Circuit Court, Warren County; James D. Bar- 
nett, Judge. 

Action by F. A. Ordelheide, administrator of Walter L. Leek, 
deceased, against the Modern Brotherhood of America. From a 
judgment for plaintiff, defendant appeals. Affirmed, and cause 
certified to the Supreme Court. 

See, also, 226 Mo. 203, 125 S. W. 1105. 


Bai & Sparrow, for Appellant. 
Emit Roenrtic, for Respondent. 


CAULFIELD, J. 

This is an action brought by an administrator to recover the 
amount, with interest, of what plaintiff calls a life insurance 
policy and defendant calls a benefit certificate, issued by a fra- 
ternal benefit society, for $1,000. The plaintiff had judgment, 
and defendant has appealed. 

The policy, or certificate, was issued to plaintiff’s intestate, 
Walter L. Leek, and was payable to his “legal representatives, 
related to the member as ”. Defendant admits all mat- 
ters essential to a recovery by the plaintiff, and relies solely for 
its defense upon the fact that the insured committed suicide; 
there being a stipulation in the application made by the insured, 
as well as in the by-laws of the defendant at the time the certifi- 
cate was issued, that in that event the certificate would be void. 
It is conceded that the deceased came to his death by suicide, but 
there is no showing that he contemplated suicide at the time he 
made his application. In the absence of such showing, section 
6945 of the Revised Statutes 1909, makes the defense of suicide 
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unavailable to the defendant, unless, as it contends, it is, as to 
the certificate here sued upon, entitled to claim the exemption 
accorded to a fraternal beneficiary association by section 7109, 
which provides, among other things, that “payments of death 
benefits shall be to the families, heirs, blood relatives, affianced 
husband or affianced wife of, or to persons dependent upon, the 
member. Such association shall be governed by this article, and 
shall be exempt from the provisions of the insurance laws of 
this state.” 

[1] The defendant is an Iowa corporation, doing business in 
this state by certificate from the Secretary of State, as provided 
by our statute. By the laws of lowa Acts (26th Gen. Assem. c. 21, 
§ 3), under which defendant was organized, defendant is author- 
ized to issue benefit certificates to the “husband, wife, relative, 
legal representative, heir or legatee of such member.” ‘The in- 
sured, in his application for the certificate sued upon, designated 
as the beneficiary his “legal representatives.” The certificate 
states that its amount “shall be paid to legal representatives, 
related to the member as ” It will thus be noted that, not 


only is the defendant authorized by the laws of Iowa to issue 
benefit certificates to a class not authorized by our law, i. e., legal 
representatives, but in this case it exercised that power within 
the confines of this state by making the certificate here sued upon 
payable to the “legal representatives” of the insured. The only 
question is whether, having issued a certificate not authorized by 


our statute, it can still claim the exemptions which our statute 
grants as a special privilege to those doing the kind of business 
prescribed. We have concluded that it cannot. There are dif- 
ferent classes of insurers under our statutes. Some have the 
privilege of doing a more general business than others, and are 
therefore more heavily burdened by having read into every policy 
they issue section 6945 of the Revised Statutes of 1909, which 
forbids the defense of suicide, except upon the showing pre- 
scribed. Others, fraternal beneficiary associations, are allowed 
to do only a restricted insurance business, being limited to issu- 
ing policies or certificates to “the families, heirs, blood relatives, 
affianced husband or affianced wife of, or to persons dependent 
upon, the member.” Because of this and other limitations they 
are specially privileged by being exempted from the general in- 
surance laws. If their operations are not so limited, then they are 
not so privileged. It is only “such association” (1. e., those of 
the character and observing the limitations described in section 
7109) which enjoy the privilege of being exempted. 

An association may be a fraternal society, with lodge system, 
ritual, etc., but if it is issuing policies of a character not author- 
ized by the statute it is not entitled to the special privileges given 
by the statute. State ex rel. vs. Vandiver, 213 Mo. 187, loc. cit. 
197 et seq., 111 S. W. g11. “It is not the nature of the society, 
but the terms of the contract in suit, which determines whether 
its exemption from the general statute shall apply in that case ;” 
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and if it executes a contract which the statute does not authorize 
it to execute it is, as to such contract, not entitled to the exemp- 
tion. Wilson vs. Amer. Benevolen Ass’n, 125 Mo. App. 597, 103 
5. W. 109. Thus, in Toomey vs. Supreme Lodge, 147 Mo. 129, 
48 S. W. 936, as construed by our Supreme Court in State ex 
rel. vs. Vandiver, supra, 213 Mo., loc. cit. 199, 111 S. W. 913, “‘it 
was held that the defense of suicide was unavailing, because, al- 
though the defendant was a fraternal beneficiary society, yet the 
policy sued on was an old-line policy of life insurance, and there- 
fore subject to the general statute, and the defendant was liable 
as an old-line company would be;” and in Aloe vs. Fidelity M. 
Life Ass’n, 164 Mo. 675, 55 S. W. 993, as likewise construed, 
“it was held that, although the defendant was chartered to do 
business only on the assessment plan, yet the policy it had issued 
in that case was not on that plan, but an old-line policy, and 
therefore the defendant was held liable as an old-line company.” 

And the Kansas City Court of Appeals has held three times 
(twice in cases involving this very defendant) that a benefit cer- 
tificate, made payable to the “legal representatives” of the in- 
sured, is without the exemption allowed to fraternal beneficiary 
associations under section 7109. Herzberg vs. Modern Brother- 
hood of America, 110 Mo. . 328, 85 S. W. 986; Wilson vs. 
American Benevolent Ass’n, 125 Mo. App. 597, 103 S. W. 109; 
Kroge vs. Modern pedmashesdk of America, 126 Mo. App. 693, 
105 S. W. 685. These cases are directly in point on the question 
here involved, and we approve the conclusions reached in them. 
In doing so we see no necessity and have no inclination for de- 
parting from our conclusion in the case of Armstrong vs. Mod- 
ern Brotherhood of America, 132 Mo. App. 171, 112 S. W. 24 
In that case the beneficiary named was within the classes per- 
mitted by our statute, and the contract before us was fully au- 
thorized by the statute. There was no attempt there, as there is 
here, to issue a contract which is not exempted from the suicide 
provision of the insurance laws. In that case the contract was 
of the privileged class. In this one it is not. We held there that 
the limited authorized class was privileged by being exempt. We 
hold here that the unauthorized class is not privileged. 

[2] Nor can the fact that the defendant has received the statu- 
tory certificate of authority to do business as a fraternal benefi- 
ciary association affect the matter. Herzberg vs. Brotherhood, 
supra. 

[3] We are not impressed by the suggestion that the desig- 
nation “legal representatives” must be construed to mean, not 
the executor or administrator of the insured, but some one of 
the classes authorized by our statute. The words “legal repre- 
sentatives” must be construed to mean “executors or adminis- 
trators” in the absence of anything showing a different intent. 
New York Life Ins. Co. vs. Kansas City Bank, 121 Mo. Ave 479, 
97 S. W. 195; Walker vs. Peters, 139 Mo. App. 681, 124 S. W. 
35. Here there is a total absence of anything showing such dif- 
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ferent intent. There is not even a sugestion that the insured had 
any family, heirs, blood relatives, affianced wife, or dependents. 
There is nothing disclosed concerning him, except that he was a 
young man of twenty-two years of age. The only expression 
disclosed of his desire in the premises is contained in the applica- 
tion to the effect that the beneficiary should be his “legal repre- 
sentatives.” The omission to strike out from the certificate the 
words “related to the insured as ” can hardly be consid- 
ered an expression of an intention that the “legal representatives” 
should be related to the insured in some one of the authorized 
classes. It is plain that these words and blank were part of the 
printed form, and were left unerased through mere inadvertence. 
This is altogether too meagre a circumstance, if any at all, to, 
justify an interpretation avoiding a contract which should be 
liberally interpreted in favor of the insured. 

[4] The judgment is affirmed. Nortoni, J., concurs. Reynolds, 
P. J., dissents, and as he deems the decision rendered herein 
contrary to the decision of the Supreme Court, in Westerman vs. 
Supreme Lodge K. of P., 196 Mo. 670, 94 S. W. 470, 5 L. R. A. 
(N. S.) 1114, State ex rel. vs. Vandiver, 213 Mo. 187, 111 S. W. 
911; Loos’s Guardian vs. John Hancock Mut. Life Ins. Co., 41 
Mo. 538, and Ewing vs. Shannahan, 113 Mo. 188, 20 S. W. 
1065, the case will be certified to the Supreme Court, in obedience 
to the constitutional mandate, for final determination. 


Reyno ps, P. J. (dissenting). 

On or about the 7th of February, 1903, one Walter L. Leek, 
of Warrenton, Warren County, this state, became a member of 
the defendant Order and under date of February 7, 1903, de- 
fendant issued to Leek a membership certificate in which it is set 
out, “that in consideration of the membership fee and one ad- 
vance assessment, one monthly per capita tax and reserve fund 
for one month in advance and the representations, statements 
and answers made in the application for membership, a copy of 
which application is hereto attached and made a part hereof, the 
Modern Brotherhood of America issues to Walter L. Leek, of 
Warrenton, county of Warren, state of Missouri, this member- 
ship certificate which entitles him to membership in said 
fraternity, and in case of the death of said member 
while in good standing, permits his beneficiary to participate in 
the mortuary fund to the amount of one full assessment on all 
members in good standing in the fraternity not to exceed $1,000, 
which shall be paid to legal representatives related to the mem- 
ber as within ninety days after said satisfactory proof of 
such member’s death shall have been furnished by the beneficiary 
to the Board of Directors at Mason City, Iowa.” The certificate 
then provides for payment of benefits in case of accident of a 
limited amount within the $1,000, and it is set out that the benefit 
certificate “is issued and accepted” upon named “express war- 
ranties, conditions and agreements.’”’ Among these are the fol- 
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lowing: “This certificate, the articles of incorporation, funda- 
mental laws, by-laws, rules and regulations-of the society, now in 
force, or which may hereafter be adopted, and the application 
for membership, including the physician’s report, a copy of which 
application and report is hereto attached, shall together constitute 
the exclusive contract between the society, the member and the 
beneficiary.” Then follows the usual provision about discontinu- 
ance of membership for failure to pay assessments, which failure 
shall render the certificate void. The third paragraph of these 
warranties, etc., provides among other things: “If the holder 
of this certificate * * * shall die in consequence of a duel, 
or by his own hand, whether sane or insane, * * * then this 
certificate shall be null and void, and of no effect and all moneys 
which shall have been paid and all rights and benefits which may 
have accrued on account of this certificate shall be absolutely 
forfeited.” Another clause provides for furnishing proofs of 
death; another is an inhibition against following certain employ- 
ments or occupations, and the concluding clause is, that the cer- 
tificate shall be “subject to forfeiture for any of the causes of 
forfeiture which are now prescribed in the fundamental laws or 
by-laws of this society, or for any cause or causes of forfeiture 
which may hereafter be prescribed by this society by amendments 
of its said laws.” 

The member Leek, as was conceded at the trial, died on the 
date set out in the petition, to wit, the 14th of June, 1905, in 
Warren County, Mo., by his own hand. It was further conceded 
that the respondent Ordelheide, was duly appointed adminis- 
trator of the estate of the member; that he qualified as such and 
that he had made proper proofs of the death of the member. 
It was further conceded that defendant is a fraternal beneficiary 
society; that defendant operates under an incorporation of the 
state of Iowa, with full authority from the Superintendent of the 
insurance department of the state of Missouri to transact busi- 
ness in Missouri; that that Superintendent has been appointed 
the attorney in fact to accept service under the statute, and that 
the only issue, so far as the pleadings are concerned, is the ques- 
tion of the liability of defendant under these facts and under the 
law of its own organization and of this state. Under these con- 
cessions and admissions and introducing the certificate of mem- 
bership in evidence, plaintiff rested. 

In point of fact, the petition in the case averred and the answer 
admitted that Leek committed suicide in Warren County, Mo., 
by hanging himself, “but whether sane or insane at the time this 
plaintiff is unable to say,” says the petition. It was also admitted 
that at the time of his death Leek had paid all his dues and assess- 
ments on the certificate issued to him as aforesaid, and that one 
full assessment by defendant on all its members in good standing 
at the time of the death of Leek would amount to more than $1,- 
000. Proceeding with its side of the case, defendant introduced 
the application of Mr. Leek for membership in the order. In if 
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Leek states that he was born in Warren County, this state, the 
20th of October, 1880, and that his age at his nearest birthday 
to the date of his application was twenty-two years, and that he 
was unmarried. That made him about twenty-four years old 
when he died. Opposite the question in the application, “Give 
full name of applicant’s beneficiary,” is the answer, “Legal rep- 
resentatives.” In the application it is further, set out that the 
applicant agrees that in the event of his death by suicide, 
‘whether sane or insane, any certificate that may be issued upon 
this application by said fraternity shall become void.” Defend- 
ant, notwithstanding the above admissions, introduced its by- 
laws, which set out, among other things, that the objects of this 
Brotherhood “shall be the mutual uplifting of the members of 
our order, the practice of fraternal love as shown by deeds, not 
words, to lose no opportunity to point out to a falling or weaker 
brother a path to success, to withhold nothing from a brother 
that can benefit him and especially to point out to him any 
danger threatening him or his loved ones, and to bestow sub- 
stantial benefits upon the family, widow, heirs, blood relations 
and such others as may be permitted by the laws of the states 
wherein this Brotherhood shall operate; to take care of the sick 
and indigent members, and to comfort the sick and bereaved in 
time of sorrow and distress.” ‘The by-laws show beyond question 
that defendant is organized for benevolence and not for profit, 
that it has representative form of government, lodge system and 
ritualistic form of work, and that the expenses of the fraternity 
are defrayed by a membership fee and a per capita tax upon 
every member thereof, and that it makes provisions for payments 
in case of death and for payment of sick and other disabilities, 
assesses and collects from every member of the fraternity 
through the subordinate lodges and as often as may be required, 
of such sums of money as are fixed by the table of rates here- 
inafter provided, to pay the death benefits, and benefits to the sick 
and disabled members, as set out in the certificate. The Order 
has social as well as beneficiary members, the former paying 
membership fees and dues but no assessments for death losses 
or accident or relief benefits. Those admitted to beneficiary 
membership are required to deposit with the secretary the amount 
of one full benefit assessment, a monthly per capita tax in the 
sum of fifteen cents, lodge dues for one month, and five cents 
per each thousand dollars of the face of his certificate for the 
first month’s dues to the reserve fund, and shall be liable for all 
subsequent benefit assessments in accordance with the laws of 
the fraternity. It further provides that the liability of the fra- 
ternity for the payment of benefits on the death or injury of a 
member shall not begin until all the acts, qualifications and re- 
quirements prescribed for the applicant in the several divisions 
in all the laws, rules, regulations and rituals of the fraternity shall 
have been fully complied with by him and a benefit certificate 
issued. Other portions of these by-laws provide for the issue of 
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notice of death and other benefit assessments and service of no- 
tice on the members of the levying of them. When proper proof 
of death or the claimant’s legal rights to benefits have been prop- 
erly executed and passed upon and approved by the proper body, 
the Supreme President, “as soon as the fund on hand will jus- 
tify, shall draw an order attested by the Supreme Secretary 
(payable to the order of the person or persons found legally en- 
titled thereto), for the amount due upon the benefit certificate of 
the deceased.” 

It was admitted that a certified copy of the charter or articles 
of association of defendant is on file with the Superintendent of 
the insurance department of this state. Counsel for plaintiff, 
on being asked by the court as to what admission he made on the 
point said: “Yes, that’s a fact; they filed it and complied with 
the statute, no doubt about that; you can put it in if you like; 
do as you please about it.” Whereupon counsel for defendant 
offered a certified copy of the articles of incorporation as filed 
with the proper department of Iowa. It appears by these that 
the incorporators associated themselves as a body corporate in 
law, “for the purpose of organizing a Fraternal Beneficiary So- 
ciety, under the provisions of Chapter 21, Acts of the Twenty- 
sixth General Assembly of the state of Iowa, approved April 
3, 1896, for the sole benefit of its members and their beneficiaries, 
and not for profit.” It is provided in these articles, after giving 
the name and the location of its principal office, that “it shall 
have a lodge system with ritualistic form of work and representa- 
tive form of government ;” that provision should be made in the 
fundamental laws of the Order for the payment of benefits in 
case of death or in case of temporary or permanent physical 
disability as the result of accident or old age, “provided that no 
benefits on account of old age shall commence until after the 
member reaches seventy years of age.” -Article 3 is as follows: 
“The fund from which the payment of such benefits shall be 
made and the expense of said fraternity defrayed, shall be de- 
rived from beneficiary calls, assessments and dues collected from 
its members as provided by its laws, rules and regulations.” 
Article 5 provides for the creation and collection of a reserve 
fund, “which shall only be used in the payment of excessive 
losses as provided by the laws of said fraternity.” The sixth 
article provides that the officers of the fraternity “shall be such 
as provided for in its ritual and fundamental laws, and its busi- 
ness shall be transacted by the Supreme President, Supreme Sec- 
retary and the Board of Directors consisting of six persons to be 
elected as provided by law.” These articles are dated and ac- 
knowledged the 20th of March, 1897, were filed with the Secre- 
tary of State of Iowa the 31st of March, 1897, and a duly certi- 
fied copy with the insurance department of the state of Mis- 
souri on the 31st of July, 1897. They were afterwards amended, 
changing the location of the principal office to Sioux City, Iowa, 
.the amendment made in October, 1901. That amendment was 
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duly certified to by the Secretary of State and a copy was filed 
with the insurance department of this state the 30th of Novem- 
ber, 1909. On the 25th of October, 1905, the Superintendent of 
the insurance department of this state certified “that the above 
and foregoing is a true and correct copy of the articles of in- 
corporation of the Modern Brotherhood of America as filed in 
this department the 31st of July, 1897, including the certificate 
of the Secretary of the state of lowa,” and the amendment to 
the articles of incorporation above set out, the Superintendent of 
the insurance department of this state further certifying under 
date of October 25, 1905, that said articles and amendment “have 
been continuously on file in this department since the above 
mentioned dates.’ By a duly executed instrument of date No- 
vember 1, 1898, the Superintendent of the insurance department 
of this state was appointed and authorized to represent the 
society as provided by the “Laws of Missouri, 1897, pages 132 
and 137,’ and under date of the 26th of October, 1905, the Su- 
perintendent of the insurance department of this state certified 
to the correctness of the copy of the appointment of the Super- 
intendent of the insurance department of this state “to acknowl- 
edge or receive service of process,” as having been filed in his 
office on the 2d of November, 1898, and that it “has been con- 
tinuously on file in this office since said date.” 

It was admitted by counsel for plaintiff that defendant has each 
year and on or before the first day of March thereof, made and 
filed with the Superintendent of the insurance department of the 
state of Missouri, the annual statement required by section 1411, 
R. S. 1899 (section 7113, R. S. 1909). The certificate of au- 
thority to do business in this state, stamped as “Renewable An- 
nually March Ist,’ which was offered in evidence, is dated the 
ist day of March, 1902, and certifies “that the Modern Brother- 
hood of America of Mason City, Iowa, has complied with’ the 
requirements of the Fraternal Beneficiary Laws of this state, 
and is hereby authorized, subject to the provisions thereof, to 
do the business of fraternal beneficiary association, in the state of 
Missouri until the first day of March, 1903;” and under date of 
the 13th of April, 1906, the Superintendent of the insurance 
department of this state certified that that authority is still on file 
in his department. 

Defendant then introduced in evidence Chapter 21 of the Laws 
of Iowa, entitled “An act defining fraternal beneficiary societies, 
orders, or associations, and regulating the same.” The first sec- 
tion of that act reads: “A fraternal beneficiary association is 
hereby declared to be a corporation, society, or voluntary associa- 
tion, formed or organized and carried on for the sole benefit of 
its members and their beneficiaries, and not for profit, and 
having a lodge system, with ritualistic form of work and repre- 
sentative form of government. Such association shall make pro- 
vision for the payment of benefits in case of death, and may make 
provision for the payment of benefits in case of sickness, tem- 
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porary or permanent physical disability, either as a result of 
disease, accident or old age, provided the period in life at which 
payment of physical disability benefits on account of old age 
commences shall not be under seventy years, subject to the 
compliance by members with its constitution and laws. Pro- 
vided, that this act shall not be construed to include fraternal 
orders which only provide for sick and funeral benefits.” 

The second section provides that the fund from which the 
payment of such benefits shall be made, and the expenses of such 
association defrayed, “shall be derived from beneficiary calls, 
assessments, or dues collected from its members.” 

The third section reads: “No fraternal association created or 
organized under the provisions of this act shall issue any certifi- 
cate of membership to any person under the age of fifteen years, 
nor over the age of sixty-five, nor unless the beneficiary under 
said certificate shall be the husband, wife, relative, legal repre- 
sentative, heir, or legatee of such member.” 

Section 4 reads: “Such associations shall be governed by this 
act and shall be exempt from the provisions of the statutes of 
this state relating to life insurance companies except as herein- 
after provided.” 

The fifth section provides that on the issue of any beneficiary 
certificate, a true copy of any application or representation of 
the member which by the terms of the certificate are made a part 
thereof, shall be attached, and that the omission to attach it shall 
not render the certificate invalid but if such association does not 


comply with this requirement it shall not plead or prove the 
falsity of any such certificate, and the plaintiff, in order to re- 
cover against the association on said certificate, shall not be 
required to either plead or prove such application or represen- 


tation. 

The other requirements of the Iowa law are to all intents and 
purposes those of the law of our own state governing beneficiary 
associations. Among other provisions is a section providing for 
the reports which shall be filed with the auditor of state, who, in 
Iowa, ‘is in charge of insurance matters for that state. Among 
other facts required to be reported is “total amount paid mem- 
bers, beneficiaries, legal representatives, or heirs.” The other 
provisions of the Iowa statute need not be set out here. It was 
approved April 3, 1896. 

This is all the evidence in the case. The cause was tried by the 
court without the intervention of a jury, a jury having been 
waived, and the court found for plaintiff, rendering judgment in 
his favor for $1,076.25. A motion for new trial was duly filed, 
stating the usual grounds, among others, however, claiming sec- 
tion 7896 of the Revised Statutes of this state, 1899, now sec- 
tion 6945, R. S. 1909, is a violation of the provisions of the 
Constitution of this state and of the United States and of the 
Fourteenth Amendment of the Constitution of the United States. 
This being overruled and exception saved, defendant moved in 





Life.| Ordelheide vs. Modern Brotherhood of America. 1855 


arrest of judgment, claiming among other things that the court 
had no jurisdiction of the subject-matter of the action; that the 
petition does not state facts sufficient to constitute a cause of 
action; that the judgment should have been for defendant in- 
stead of for plaintiff, and upon the record there is manifest 
error in the judgment. This was also overruled and exception 
saved, whereupon the cause was appealed to the Supreme Court 
by defendant. The Supreme Court, in Division No. 1, trans- 
ferred it to this court on the ground that defendant was not such 
a party or in such a position as entitled it to raise the constitu- 
tional question presented. The opinion and decision as well as 
a brief statement of the facts in the case will be found re- 
ported under the title Ordelheide vs. Modern Brotherhood of 
America, 226 Mo. 203, 125 S. W. 1105. The same constitutional 
point that was relied on in this case when it was before the Su- 
preme Court was afterwards raised in the case of Dennis vs. 
Modern Brotherhood of America, 231 Mo. 211, 132 S. W. 608, 
and that case was transferred to the Kansas City Court of Ap- 
peals. 

We owe an apology to the Supreme Court and to our brethren 
of the bar for the length and particularity of the statement of 
facts in this case, but we feel justified, in fact, compelled to make 
it in order to present the questions which we think are for ad- 
judication in a clear and, as far as possible, concise form. We 
might have relied on the very excellent statement of the facts and 
of the real points in controversy as set out by the learned judge 
who delivered the opinion in this case when the Supreme Court 
ordered it transferred to this court. It is sufficient and covers 
all points so far as it is necessary to enable that learned judge 
to state the grounds of the conclusion arrived at by the court, 
but as we desire to go into what we consider a very fundamental 
question in the case somewhat more at length, we venture, even 
at the risk of being charged with prolixity, to submit this state- 
ment along with our opinion. 


Opinion. 


In presenting the views which control us in the determination 
of this case, we are neither closing our eyes to the decision of 
the Supreme Court of our state in Schmidt vs. Supreme Court 
United Order of Foresters, 228 Mo. 675, 129 S. W. 653, com- 
monly cited as Schmidt vs. Foresters, nor unmindful of the fact 
that in that case the decision of this court was overruled by the 
Supreme Court, and that the Supreme Court held that the doc- 
trine announced by the Kansas City Court of Appeals in Huff vs. 
Sovereign Camp Woodmen of the World, 85 Mo. App. 96, and 
in Brasfield vs. Modern Woodmen of America, 88 Mo. App. 208, 
as well as in Brassfield vs. Knights of Maccabees, 92 Mo. App. 
102, correctly stated the law and were approved. Accepting the 
decision in the Schmidt Case as conclusive on the point there in 
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judgment, we shall venture to suggest a view of our law gov- 
erning life and accident insurance companies and our law gov- 
erning fraternal beneficiary associations, which in our opinion 
has, although possibly presented by counsel, never been distinctly 
decided by our Supreme Court. We shall also endeavor to make 
clear our reasons for holding that the decisions of the Kansas 
City Court of Appeals in the cases of Herberg vs. Modern 
Brotherhood of America, 110 Mo. App. 328, 85 S. W. 986, and’ 
Dennis vs. Modern Brotherhood of America, 119 Mo. App. 210, 
95 S. W. 967, are out of line, and shall endeavor to show that the 
conclusion arrived at by us here is entirely in line with the de- 
cision of our Supreme Court in Westerman vs. Supreme Lodge 
Knights of Pythias, 196 Mo. 670, 94 S. W. 470, 5 L. R. A. (N. 
S.) 1114; State ex rel. Vandiver, 213 Mo. 187, 111 S. W. grr, 
and with other cases to which we shall hereafter refer. We have 
heretofore certified the case of Armstrong vs. Modern Brother- 
hood of America, 132 Mo. App. 171, 112 S. W. 24, to the Su- 
preme Court, on the ground that the views therein expressed 
are in conflict with the judgment of the Kansas City Court of 
Appeals, given on a like question in the case of Dennis vs. Mod- 
ern Brotherhood of America, supra, as well as other decisions of 
that court cited in the Armstrong Case. 

While in several of the cases above named, this same de- 
fendant, the Modern Brotherhood of America, was the defend- 
ant, and the certificates in issue are alike, so far as concerns 
the body of the certificates, this case at bar arises over a certifi- 
cate in which the beneficiaries are designated as the “legal rep- 
resentatives” of the member, and the party suing to recover on 
the certificate is the administrator of the estate of the member. 
In the light of prior reported decisions, particularly that of 
Schmidt vs. Supreme Court United Order of Foresters, it was 
hardly necessary to set out the laws of this state or those of 
Iowa, or the provisions of the articles of association and by- 
laws of the defendant corporation, or the terms of the member- 
ship or benefit certificate issued. We have done so for the pur- 
pose of emphasizing the fact that the defendant is a fraternal 
beneficiary association, pure and simple, is incorporated as such 
under the laws of Iowa, is operating under the laws of that 
state as that character of association, and was admitted, and for 
many years has transacted business in this state as a fraternal 
beneficiary association, certified by the Superintendent of the 
insurance department of this state to be a fraternal beneficiary 
association, authorized to transact business as such in this state. 
It was admitted in the progress of the trial of the case, that from 
the time of the admission and entering upon business by the 
defendant in this state in March, 1897, the defendant corporation 
has, in each year, and on or before the first day of March thereof, 
“made and filed with the Superintendent of the insurance depart- 
ment of the state of Missouri, the annual statement required by 
section 1411, Revised Statutes of Missouri, 1899.” That is now 
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section 7113 of the Revised Statutes of 1909. It is also in evi- 
dence and not disputed, that the renewal of authority to do 
business in this state as a fraternal beneficiary association had 
been issued and was held by the defendant corporation, of date 
March 1, 1902, in and by which the then Superintendent of the 
insurance department of this state certified that the defendant 
was authorized to do the business of a fraternal beneficiary asso- 
ciation in this state until the first day of March, 1903. The cer- 
tificate involved in this case was issued or bears date the 7th day 
of February, 1903, so that, as held in Schmidt vs. Supreme Court 
United Order of Foresters, supra, 228 Mo., loc. cit. 700, 129 S. 
W. 653, the determination of the rights of the company to do 
business in this state and the obligations which it incurred by 
doing business, turns upon the fact that at the time when it issued” 
this certificate, which was issued in this state, it had brought it- 
self under the laws of this state. This was the point upon which 
our court, in Schmidt vs. The Foresters, 124 Mo. App. 165, 101 
S. W. 625, differed from the Kansas City Court of Appeals, as 
that court had ruled in the Huff Case and in the two Brasfield 
Cases, and in which ruling our Supreme Court agreed in the 
Schmidt Case, 228 Mo., supra. Applying the decision of our 
Supreme Court in the last cited case to the facts in the case at 
bar, when on the 7th of February, 1903, the defendant corpora- 
tion issued its certificate of membership to Walter L. Leek in 
Warren County, in this state, it was authorized to do business in 
this state as a fraternal beneficiary association. 

It is also conceded that from the time of its admission and” 
authority to do business in this state as a fraternal beneficiary 
association, it has complied with all the statutory requirements 
of this state necessary to enable it to continue its business in this- 
state. That is, the Superintendent of the insurance department of 
this state was its authorized attorney or agent for service upon it 
of process, it regularly made the reports required by law to be: 
made annually, and its authority to do business in this state as 
a fraternal beneficiary association was renewed annually. 

It is also without dispute in this case, that the member com- 
mitted suicide, and that in his application for membership, Leek 
agreed that in the event of his death by suicide, sane or insane, 
any certificate issued upon that application by the defendant 
would be void. Furthermore, it is set out in the certificate itself 
that if Leek should die by his own hand, whether sane or insane, 
then that certificate should be null and void and of no effect and’ 
all moneys which shall have been paid and all rights and benefits 
which may have accrued on account of the certificate shall be 
absolutely forfeited. It further appears by the application of 
Leek, that at the time of the issue of the certificate, he was un- 
married. There is no suggestion that he married or was engaged 
to marry between that date and the date of his death. He was: 
then a young man about twenty-two years of age. It is said 
by counsel for appellant in their brief, that the record fails to: 
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show that Leek had any blood relatives or dependents living at 
the time the contract was entered into, who might become proper 
beneficiaries under our law. Counsel for respondent meet this 
statement with the counter statement, that the absence of proof 
on the point raises no presumption that there was neither a 
family, blood relative or dependents. We take it that if any 
presumption is to be indulged in, it is that every member of the 
human family has had a father and mother and that he has some 
blood relatives, although they may be remote. This is beside the 
question in the case. The real point of the argument is that the 
member having designated no members of his family or depend- 
ents or fiancee, as entitled to the benefits of his membership in 
case of his death, but having designated his “legal representa- 
tives” as his beneficiaries, and the association having issued to 
him a certificate accordingly, has issued an ordinary life insurance 
policy, it being claimed that “legal representatives” means the 
executor or administrator, and may mean assigns, and that under 
our law that cannot be lawfully done by a fraternal beneficiary 
association. Furthermore, that the Iowa law and defendant’s 
by-law authorize the designation of a legatee as beneficiary, and 
that this cannot be done under our law by such association. 

Does the term “legal representatives,” when that term is used 
in such certificates, or in life policies, necessarily mean adminis- 
trator or executor? 

In the case of Renfro vs. Ins. Co., 148 Mo. App. 258, loc. cit. 
263, 129 S. W. 444, 445, in the certificate of membership, the 
blank to be’filled up with the “name of beneficiary and relation- 
ship to the insured” was filled with the one word, “Estate.” It 
was there claimed by the insurance company, that the benefit 
accruing on the death of the member should go to the adminis- 
trator to be appointed on her estate and not to the son, who was 
the only surviving child and next of kin to the member. We 
there held, on an examination of the authorities, that where the 
name of the person for whose benefit the insurance is obtained, 
does not appear upon the face of the certificate or policy, and if 
the designations used are applicable to several persons, or if the 
description of the beneficiary is imperfect or ambiguous, so that 
it cannot be understood without explanation, extrinsic evidence 
may be resorted to, to ascertain the meaning of the contract. 
Among other authorities relied on for that was 1 Bacon, Benefit 
Societies and Life Insurance (3d Ed.) § a6. Another was 
Joyce on Insurance, where in section 776, vol. 2 (Ed. of 1897), 
that author says that a question often arises where the proceeds 
of a benefit certificate are payable to the “estate” of the insured, 
whether the fund shall be subject to the claims of creditors; and 
he states that in the consideration of this point, the laws of the 
society, where it is a benefit certificate, the whole statute, con- 
tract, the constitution, etc., of the order, the terms of the cer- 
tificate, and the intentions of the parties, must be considered. 

In Loos’s Guardian vs. John Hancock Mut. Life Ins. Co., 41 
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Mo. 538, our Supreme Court, Judge Wagner delivering the 
opinion, held that where a policy was payable to the assured, his 
heirs or representatives, that while the term “representatives,” 
in general and in a professional or technical sense, simply means 
executors or administrators, “they are often construed differently, 
if it is clear that the intention was to vest the estate in a different 
class of persons”; that these words “legal representatives,” will 
ordinarily be taken to mean executors and administrators, 
‘Where nothing is shown to raise a counter presumption, but the 
meaning is not so inflexibly attached as to prevail in all cases 
when it is manifest that another disposition was intended. * * * 
The words have therefore been held to mean ‘next of kin’ when 
the circumstances of the case made it apparent such a construc- 
tion would effectuate the object had in view.” 

In Ewing vs. Shannahan, 113 Mo. 188, loc. cit. 194, 20 S. W. 
1065, and Elsroth vs. Young, 83 Mo. App. 253, and in Re Riesen- 
berg, 116 Mo. App. 308, loc. cit. 312, go S. W. 1170, the term 
“legal representatives” was held to mean “heirs.” 

In Pace vs. Pace, 19 Fla. 438, the policy was written for the 
benefit of the estate of the insured, and it was held that under 
the circumstances of the case the terms referred to meant for 
the benefit of a minor child. This Florida case refers, in support 
of its position, to Loos’s Guardian vs. Ins. Co., supra, and Globe 
Ins. Co. vs. Boyle, 21 Ohio St. 119. 

The Supreme Court of Illinois has held: “It is well known 
this term (legal representative) does not always have the same 
signification. Legal representative, or personal representative, 
in the commonly accepted sense, means administrator or execu- 
tor. But this is not the only definition. It may mean heirs, 
next of kin or descendants. * * * The sense in which the 
term is to be understood depends somewhat upon the intention 
of the parties using it, and is to be gathered, not always from 
the instrument itself, but as well from the attending circum- 
stances.” 

The Supreme Court of Tennessee has held that the term “legal 
representatives,” used in an insurance policy designating the 
beneficiary thereof, cannot be held to mean the executor or ad- 
ministrator of the insured so as to give them a beneficial interest 
in the policy but the words must be held to designate those who 
under the laws succeeded to the personal estate of the insured. 
Rose vs. Wortham, 95 Tenn. 505, 32 S. W. 458, 30 L. R. A. 609. 

The Supreme Court of Minnesota, in Schultz vs. Citizens’ Mut. 
Life Ins. Co., 59 Minn. 308, 61 N. W. 331, held that the words 
‘legal representatives” in a life insurance policy would be con- 
strued as meaning heirs or next of kin whenever it is apparent 
from the context of the subject-matter that they were used in 
that sense. “They will be construed in that way more readily in 
policies of life insurance than in almost any other kind of instru- 
ment for the reason that such insurance is very commonly in- 
tended as a provision for the family of the insured.” 

L. Vol. XL.—117. 
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In Allen vs. Stovall, 94 Tex. 618, 63 S. W. 863, 64 S. W. 777, 
the words “legal representatives,” are construed to be synony- 
mous with “heirs.” 

In Masonic Mut. Relief Ass’n vs. McAuley (D. C.) 2 Mackey, 
‘70, the term “legal representatives’ was construed to mean those 
who are the legal representatives in contemplation of the by-laws 
and charter of the association, namely, “the very people who are 
there enumerated, ‘the widows, orphans, heir, or legatee.’ ” 

In Leonard vs. Harney, 63 App. Div. 294, 71 N. Y. Supp. 546, 
the term “legal representatives” where the policy was payable to 
the “legal representatives or assigns,” was held to be capable of 
construction as meaning the testator’s wife, in her personal 
capacity when the policy was bequeathed to the wife. 

In Hodge’s Appeal (Pa.) 8 Wkly. Notes Cas. 209, 9 Ins. L. J. 
709, the words “heirs and legal representatives,’ as used in the 
by-laws of a life insurance company describing the beneficiaries, 
are regarded as equivalent to next of kin and the fund was held 
not to be a part of the assets of the estate of the insured. 

In Re Conrad’s Estate, 89 Iowa, 396, 56 N. W. 535, 48 Am. 
St. Rep. 396, a decision by the Supreme Court of the state under 
which the defendant corporation was organized and from which 
it derives its life, it is held that a clause in a life insurance policy 
providing for the payment to the wife of the insured or her legal 
representatives, does not mean her administrator but some one 
appointed by her to receive the fund. ‘Legal representatives” in 
its broadest sense, that court held to mean, one who was lawfully 
representing another in any matter whatever, and where the 
wife was not living when the policy matured and her children 
were also dead, the money due thereon was not part of her estate, 
but the fund was held to pass down the line of descent to her 
grandchildren. 

It cannot be held, therefore, that the mere designation as the 
beneficiary in this case of the “legal representatives” of the mem- 
ber as his beneficiary, means his administrator, as it appears to 
us, namely, that under the laws of our state these policies are 
neither assignable nor do they go into the estate of the deceased, 
but must go to some one of blood kin, to the heirs or to the 
affanced husband or wife, and it is distinctly set out in the by- 
laws of this defendant, which we have heretofore noted, that the 
objects of this Brotherhood are, among others, “to bestow sub- 
stantial benefits upon the family, widow, heirs, blood relations ' 
and such others as may be permitted by the laws of the state 
wherein this Brotherhood shall operate.” Interpreted by this, 
therefore, and by the obvious aims and objects of this association, 
it seems clear that when the member designated as his benefi- 
ciary his legal representatives, in contemplation of law he meant 
his blood relatives. While it may be that his administrator has 
the right to collect the fund whether he could hold it as admin- 
istrator would be questionable. Beyond question the fund cannot 
be made subject to the payment of the debts of the deceased 
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member, if any creditors should demand it, for so our law says 
(section 7120, R. S. 1909). The administrator would be bound, 
upon the appearance of blood relatives, next of kin, or heirs of 
the member, to turn over the proceeds, if he succeeded in col- 
lecting, to those persons, according to our law of descent and dis- 
tribution, to the exclusion of creditors. Grand Lodge vs. Distor, 
77 Mo. App. 608; Beall vs. Graham, 125 Mo. App. 38, 102. S. W. 
636. Hence the designation of “legal representatives,” as the 
beneficiary, in our opinion, does not in itself, throw this certifi- 
cate of membership outside of the class of contracts which fra- 
ternal beneficiary associations may issue, and does not, in that, 
place it in the class of life insurance contracts or policies. 

That our Legislature itself, in the very same article which pro- 
vides for the creation and organization of fraternal beneficiary 
associations and which requires reports from those of other 
states transacting business in this state, has used the term “legal 
representatives,’ when speaking of the beneficiaries who may be 
designated by the member in his certificate or application, as 
covering the class of persons who may lawfully be designated as 
beneficiaries, is apparent when we read section 7113, R. S. 1909, 
section 1411 of the revision of 1899. Prescribing the answers 
which much be made by the officers of these fraternal beneficiary 
associations in their report to the Superintendent of the insurance 
department of this state, the sixth question required to be an- 


swered is, “total amounts paid members’ beneficiaries, legal rep- 
resentatives or heirs.” The beneficiaries named in the statute, 


2” 66 


outside of heirs, are “families,” “blood relatives,” “affianced hus- 
band or affianced wife,” or “persons dependent upon the mem- 
ber.” So that our lawmakers themselves in this subdivision of 
section 7113, and in the very same statute regulating this kind of 
business, covered all permissible beneficiaries by the term “legal 
representatives or heirs,” and obviously did not use the term 
“legal representatives” as covering executors, administrators or 
assigns. To the contrary it covered “the families, * * * 
blood relatives, affianced husband or affianced wife of, or 
* %* * persons dependent upon the member,” under the terms 
“legal representatives.” 

Interpreted by the by-laws, by the objects of the association, by 
the law of this state, particularly this section last referred to, 
when the term “legal representatives” was used by this member 
in designating his beneficiary, he must be held to have meant such 
persons as could lawfully become “legal representatives” in a 
benefit certificate of that kind under the laws of this state. 

It will hardly be contended that because the administrator has 
brought this action, that any question of his right to do so, or 
to maintain it, is settled, or that it closes inquiry as to whether, as 
administrator, he is the legal representative of the deceased mem- 
ber. The learned counsel for respondent seems to argue that 
this question cannot be raised here because no attack on the right 
of the administrator to bring the action was set up in the lower 
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court, citing among other decisions Benne vs. Schnecko, 100 Mo. 
250, 257, 13 S. W. 82, 84. In the above cited case, it is said: 
“If the suit were not properly brought, there was no objection 
taken either by demurrer or answer as to plaintiff’s capacity to 
sue, and so any such objection, even if existing, was waived.” 
That was a case where the action was brought in the name of an 
assignee for the benefit of himself and the other surety. It was 
claimed in that action that the plaintiff was only entitled to a 
lien under a judgment until he proves an existing indebtedness, 
and that he was not the real party in interest. That class of cases 
has no application to the one at bar because the right of this 
administrator to sue is challenged, not on the ground that he is 
not the administrator, but on the ground that as administrator, he 
has no right of action whatever under this policy. That right is 
distinctly challenged by the answer which was interposed to the 
petition in the case. 

Our learned brethren of the Kansas City Court of Appeals 
held, in Herzberg vs. Modern Brotherhood of America, 110 Mo. 
App. 328, 85 5. W. 986, referring to this same defendant, that it 
was not authorized to do business or issue membership certificates 
in this state as a fraternal benefit association because by its con- 
tracts it allowed the member to designate that member’s lega! 
representatives as the beneficiary. For the reasons above stated, 
we are compelled to differ from the conclusion arrived at by cur 
learned and esteemed brethern of that court. 

In the other case against this same defendant, Dennis vs. Mod- 
ern Brotherhood of America, 119 Mo. App. 210, 95 S. W. 967, 
the Kansas City Court of Appeals held that a foreign association, 
to do business in this state, must have for its object the benefit of 
the same class of beneficiaries named in our statutes and that the 
lowa statute is radically different from that of Missouri in that 
it permits legatees as well as legal representatives to be benefici- 
aries. The learned judge who wrote the opinion in the Dennis 
Case, at page 217 of 119 Mo. App. and page g69 of 95 S. W.., 
quoting from the decision of this court in Loyd vs. Modern 
Woodmen of America, 113 Mo. App. 19, 87 S. W. 530, to the 
effect, “if other classes were designated in the Illinois act in its 
Missouri business, the defendant being on the same footing as 
domestic fraternal societies, could not make any class of persons 
beneficiaries not named in the Missouri law,” and the learned 
judge of the Kansas City Court of Appeals, quoting this, refers 
to it as a mere passing remark and obiter, and then proceeds to 
limit the application of the doctrine announced by that court itself 
in Pauley vs. Modern Woodmen, 113 Mo. App. 473, 87 S. W. 
g90. There it was held that the fact of the statute of the foreign 
state differing from ours in that the former permitted a member 
who had neither wife nor children to make a charitable wist.tu- 
tion a beneficiary, a thing not permitted by our statute, did 1.0t 
make this an unconditional provision; that it was a condition 
which could only become effective with the consent of the 
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society, and did not have the effect to evade the provisions of 
our statute, and hence would not be held as disabling the associa- 
tion from doing business in this state as a fraternal benefit so- 
ciety. Judge Ellison concludes, in disposing of this matter, that 
the decision in the Pauley Case will not be followed in the 
Dennis Case, because, as he remarks, the foreign statute under 
consideration in the Dennis Case provides for beneficiaries which. 
if named, would take the fund away from the person our statute 
has seen fit to provide for and protect. It is further set out in 
the opinion in the Dennis Case that the contention there made 
by defendant fails to distinguish between associations and the 
business which such associations may do, the Kansas City Court 
of Appeals saying (119 Mo. App., loc. cit. 215, 95 S. W. 968): 
“Our statute relieves the burden of taxation, disability to defend 
on account of suicide, etc., from certain described classes of as- 
sociations and not certain classes of business. So that if the 
association does not answer the description given in our statute, 
it is not relieved of such burdens, regardless of who may be the 
beneficiary in any particular case. * * * It has not left them 
(beneficiary associations) free to insure lives generally, but only 
certain persons for purposes specifically designated. It has not 
given the member of such association freedom of choice as to 
whom he will make a beneficiary further than a choice between 
the persons or classes named in the law.” Commenting on the 
fact that the Iowa statute includes legatees and legal represen- 
tatives of the members, as classes who may be beneficiaries but 
who are not permitted to be such in our state, the learned judge 
of the Kansas City Court of Appeals says (119 Mo. App., loc. 
cit. 216. 95 S. W. 969): “Suppose a foreign association was 
permitted by the state where organized to have many different 
classes of beneficiaries, some of ,which our Legislature would 
think put its solvency to hazard, and only one of which was per- 
mitted by our statute, would the mere fact that it confined its 
business in this state to that one, entitle it to a footing here of 
complete equality with a domestic association and like the latter, 
among other exemptions, be free from taxation? We think not. 
And therefore, while the foreign association may do business in 
this state, it is not entitled to the privileges of a local association, 
nor to exemption from certain provisions of the general life in- 
surance law which the latter enjoys.” 

It is from this view of the case and of the law that we are com- 
pelled, with the most profound respect for our brethren of the 
Kansas City Court of Appeals, to radically differ. It seems to 
us that that conclusion is illogical, and not supported by authority 
Furthermore, when we have a case before us similar to the 
supposed case, it will be time enough to pass on it. It is not 
pretended here that only one of the classes of the beneficiaries al- 
lowed by the Iowa law is allowed by the Missouri law. To the 
contrary, construing the term “legal representatives” as we do 
above, there is but one class, namely, “legatees” allowed in Iowa 
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and not designated here. Furthermore, while the Iowa law per- 
mits the designation of a legatee as a beneficiary, our law per- 
mits the designation of the affianced husband or wife and “per- 
sons dependent on the member.”’ So it is broader than the Iowa 
law. Judge Black, speaking for our Supreme Court in Han- 
ford vs. Mass. Ben. Ass’n, 122 Mo. 50, 26 S. W. 680, considering 
whether the defendant there lost its character as an assessment 
company by the fact that part of its revenues were derived, not 
from assessments, but were fixed sums, held that ovr statute 
is not to be given a narrow construction, but is broad enough to 
cover the mode of business there adopted. This case, as well 
as others of like tenor, was distinctly affirmed by the court in 
banc in Aloe vs. Fidelity Mut. Life Ass’n, 164 Mo. 675, 55 S. W. 
993, after having been overruled by Division No. t.. Why should 
a broad view be taken of assessment insurance companies and a 
narrow and technical one be taken of fraternal beneficiary asso- 
ciations? Is it to be assumed that because these associations 
admit to membership in them one class of persons, which they 
designate as beneficiaries, other than those allowed by our law, 
that such association thereby loses its exemption from taxation 
for instance? Are we to hold this association liable to taxation 
on its collected assessments ? 

There is no pretense of any proof in this case that if the mem- 
ber designates a legatee as a beneficiary, that this defendant 
would recognize such designation if it was of one outside the 
designated class. A legatee is never an assignee. The fact 
that the beneficiary may be designated by the last will and testa- 
ment of the member, by no manner of means and by no possi- 
ble construction can be held to mean that in designating a legatee, 
the member has made an assignment of an interest in his policy. 
Is it not more fair to presume right dealing than wrong? That 
following the provision of our own law on the matter, the legatee 
designated will be, if not of the blood, a person “dependent upon 
the member?” ‘Taking these words by themselves and remem- 
bering that our law allows the affianced husband or affianced 
wife to be designated as beneficiaries, it seems to us that our 
own law includes a much larger classification than the Iowa law, 
and we are unable to see that by the provisions in the Iowa law, 
the beneficiary to be designated by a last will and testament, that 
is a legatee, that the risk and liability, the pecuniary resources 
of the company are to be any further drawn on under the law 
of Iowa than permitted under the law of Missouri. 

As before noted, “the object of this Brotherhood shall be the 
mutual uplifting of the members of our Order, * * * to be- 
stow substantial benefits upon the family, widow, heirs, blood 
relations and such others as may be permitted by the laws of the 
states wherein this Brotherhood shall operate.” The other ob- 
jects are entirely social. By becoming a member of the asso- 
ciation, every member has, in the language of our Supreme 
Court in Ewing vs. Shannahan, supra, 113 Mo., loc. cit. 195, 20 
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5S. W. 1065, shorn himself of all power to either assign the 
benefits or designate as legatee any one who does not fall within 
the classes above designated by the Iowa law, and when his cer- 
tificate and membership is determinable, as here, by our laws, 
if he designates a legatee as beneficiary, that legatee must be 
of the class permitted under our law. It cannot be made other- 
wise by any act of his. Ewing vs. Shannahan, supra. 

We have before remarked upon the fact that it is specifically 
provided in the by-laws of this association that the objects of this 
Brotherhood are, among others, “to bestow substantial benefits 
upon the family, widow, heirs, blood relations and such others as 
. may be permitted by the laws of the state wherein this Brother- 
hood shall operate.” The benefit certificates can be issued alone 
in aid of families and dependents and not for profit. To that 
extent our law allows them to do assurance upon lives. That far 
and no farther. So that if it be said that it is unlawful to pro- 
vide in this state that the beneficiary may be the legatee, then un- 
der the by-laws of this very organization, benefit certificates or 
membership certificates issued to members of the organization in 
this state, cannot be extended beyond the classes named in our 
statute. It would seem to follow that any attempt of the mem- 
ber to do that, or of the society to allow it, would simply be en- 
tering into a contract that is unlawful under the laws of the 
state where made. 

As a foreign corporation admitted to do business in our state, 
this defendant can transact no business in this state which a 
domestic corporation of like character cannot transact, anything 
in its charter to the contrary notwithstanding. If its charter 
“contains a grant of power not allowed by our law, that grant will 
be treated simply as if it had not been made.” State ex rel. vs. 
Cook, 171 Mo. 348, loc. cit. 362, 71 S. W. 829, 833. 

It is argued that by admitting legatees among the beneficiaries 
who may be named, the liabilities of the association may be in- 
definitely extended—its solvency affected. Our law has placed 
this matter of solvency in charge of a designated officer of the 
state, the Superintendent of the insurance department of the 
state. State ex rel. vs. Vandiver, 213 Mo. 187, 111 S. W. gIt. 
until he either excludes the company, or brings proceedings 
against it for that cause, the courts will hardly act on a mere sug- 
gestion of hazard. 

In McDonald vs. Life Ass’n, 154 Mo. 618, 55 S. W. 999, our 
Supreme Court has said that the certificate of the state Superin- 
tendent of Insurance, authorizing a company to do business as 
an assessment company, does not determine the character of in- 
surance the company actually does and that the policy determines 
that. But it is to be said that in many other cases our Supreme 
Court has said that while the certificate of the Superintendent of 
the insurance department is not conclusive of the character of 
business done, nor even the certificate issued by the company 
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itself, yet in the Schmidt Case, it has distinctly held that the cer- 
tificate issued by the association is to be construed in connection 
with the laws of this state, the laws of the state of the organiza- 
tion of the association, and the constitution and by-laws and 
articles of the association. 

In the W — Case it is said (196 Mo., loc. cit. 707, 94 S. 
W. 479, 5 L. R. A. [N. S.] 1114): “The practical construction 
of the i! “applicable to the insurance laws of this state, 
given by the department of state government which has the di- 
rect supervision of the insurance department of the state, as well 
as the manner of all insurance companies and other associations 
in conducting the business of insurance in which they are en- 
gaged in this state, should not be ignored.” Again at page 709 
of 196 Mo. and at page 479 of 94 8. W. (5 L. R. A. [N. S.] 1114) 
it is said, quoting from Ross vs. Railroad, 111 Mo. 18, loc. cit. 25, 
19 S. W. 541, 542: “While the rulings of such officers (ex- 
ecutive officers of the state) are not conclusive upon the courts, 
still their construction of the law is entitled to weight, especially 
where there is doubt as to the meaning of the law.” And Judge 
Black, in Ross vs. Railroad, supra, quoting from Endlich on 
Interpretation of Statutes, § 360, from which the above is taken, 
says: “But of almost equal dignity is the practical construction 
put upon an act by the government officers particularly charged 
with its execution, especially where so long continued as to have 
grown into a rule of departmental practice. Thus the construc- 
tion of a statute adopted and acted upon by the executive, * * * 
or by the secretary of the treasury; or the construction of a 
general insurance law of a state by its Attorney General_and 
other officers required to act under it, will, in cases of doubt and 
ambiguity * * * be adopted by the courts; or, at least, not 
disregarded by them, except for cogent reasons.” Further along 
at page 720 of 196 Mo. and at page 483 of 94 S. W. (5 L. R. A. 
[N. S.] 1114), in the Westerman Case, Judge Fox says: ‘The 
constitution, laws and rules of the defendant fraternal bene- 
ficiary association are the very source of power to make the 
contract and benefit certificate which is involved in this pro- 
ceeding.” 

We hold, therefore, that the question of the right to transact 
business in this state, is in the first instance committed to the 
administration, discretion and control of the Superintendent and 
as he has certified that during the period in which this certificate 
was issued, this defendant was authorized to do business in this 
state as a fraternal beneficiary association, we should not lightly 
ignore that certificate. 

But granting that the certificate of the Superintendent of In- 
surance is not conclusive as to the character of business this de- 
fendant actually is engaged in, the question that we, as a court, 
must determine in this case, rests on the definition of a fraternal 
beneficiary association, as such associations are defined by the 
laws of our state. As to that, we can do no better than to fol- 
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low the lead of our Supreme Court’'in Westerman vs. Supreme 
Lodge K. of P., supra. There that able and accurate judge and 
logician, the late Judge Fox, beginning at page 701 of 196 Mo. 
and at page 477 of 94 S. W. (5 L. R. A. [N. S.] 1114), has said: 
“Tt is only essential to constitute the defendant a fraternal bene- 
ficiary association that it be organized for the benefit of its mem- 
bers and not for gain or profit. It must have a representative 
form of government and ritualistic form of work; having these 
essential requirements such association is authorized to issue ben- 
efit certificates to any of its members and it is by no means a con- 
dition precedent to make it a fraternal beneficiary association as 
contemplated by the statute, that it shall issue such certificates to 
each and every one of the members of the association. The true 
test as to whether this is a fraternal beneficiary association is, is 
it formed or organized and is it carried on for the sole benefit of 
its members and their beneficiaries and not for profit? Has it 
a lodge system with a ritualistic form of work and a representa- 
tive form of government?” 

In that case it is to be remembered that inside of the ranks of 
the society itself, was an endowment rank, the business of which 
was confined exclusively to the issue of insurance policies. The 
fact that these policies are not issued or the business conducted 
for gain or profit, was the test that Judge Fox applied. On the 
application of that test to the Knights of Pythias he held, in an 
opinion for the court in banc, concurred in by Judges Gantt and 
Burgess in full, by Judge Lamm in the the result; not concurred 
in, however, by Judges Brace and Valliant, and Judge Graves not 
sitting, that this fact did not take the association out of the class 
of fraternal beneficiary associations nor constitute its certificates 
of membership life insurance contracts or prevent those contracts 
from being the contracts and agreements which under our law 
constitute fraternal beneficiary insurance. In the cases which 
have followed this, this part of the opinion has been concurred in 
so far as we know, by all of the judges of our Supreme Court. 
In the case at bar no question whatever is made over the fact that 
this society defendant is organized and its business carried on 
for the sole benefit of its members and their beneficiaries and 
not for profit. That it has a lodge system with ritualistic form 
of work and representative form of government and that it makes 
provision for the payment of benefits in case of death to those of 
kin or dependent on the member, and may make provisions for 
the payment of benefits in case of sickness, temporary or perma- 
nent disability, either as the result of disease, accident or old 
age, is not denied. Furthermore, under the Iowa law it is pro- 
vided, exactly as it is under our section 7109, R. S. 1909, that the 
period in life at which physical disability benefits on account of 
old age commenced shall not be under seventy years, subject to 
their compliance with its constitution and laws. Furthermore, it 
is apparent and beyond controversy, in fact conceded, that in the 
case at bar the fund from which the payment of such benefits 
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shall be made by this defendant and the fund from which the ex- 
penses of such association shall be defrayed, shall be derived from 
assessments or dues collected from its members. These things 
appearing in the organization of the defendant association or 
society constitute it a fraternal beneficiary association under our 
law. Can it be that benefits going to “legal representatives,” as 
we have construed that term, or to legatees, make this defendant 
any less a fraternal beneficiary association than did the form 
of benefit certificate in the Westerman Case? We do not under- 
stand the decision in the Westerman Case, or for that matter in 
any case in which the point has been considered and decided by 
our Supreme Court, to hold that the classes to which the payment 
of death benefits may be made or shall go, enters into the consti- 
tution of the Order itself. To illustrate, we have the organization 
in itself, the law defining what acts shall go into and constitute 
the organization, and following that we have a designation by law 
of the direction which the fund or benefit shall take, the latter not 
pertaining to the organization itself but being a limitation upon 
the powers of the organization and of its members. It cannot be 
a fraternal beneficiary association unless it is carried on for the 
sole benefit of its members and their beneficiaries and not for 
profit. It must have a lodge system with ritualistic form of work 
and representative form of government; it shall make provision 
for the payment of benefits in case of death, sickness, physical 
disability as the result of disease, accident or old age, and the 
fund from which the payment of the benefit shall be made and 
from which the expenses of the association shall be defrayed, 
shall be derived from assessments or dues collected from its 
members. When these things are present, the organization is 
complete and it is a legally constituted fraternal beneficiary asso- 
ciation as known to our law. If after that organization, or with 
this organization, it allows its members to divert the benefits to a 
class not contemplated by our statute, does it lose its corporate 
character as a fraternal beneficiary association? It may be that 
it has exercised a franchise not given to it by the statute. It 
would seem that when it does that it either forfeits its charter 
and right to do business entirely or it will be restrained in the 
exercise of this particular power, which is outside of its franchise. 
If it has no object other than the one object of conferring bene- 
fits on an unauthorized class, it would seem that its franchise 
should be taken away entirely. If among the authorized acts and 
line of business which it is carrying on, it is merely usurping the 
power to do something which is not within its franchise, it for- 
feits its right to do that particular thing, but does not thereby 
necessarily lose its franchise altogether. For illustration, see 
State ex inf. vs. Lincoln Trust Co., 144 Mo. 562, 46 S. W. 593, 
in which case it was held that the Trust Company was usurping 
a franchise not granted to it when it received moneys by way of 
general deposit and paid them out on demand on the check of the 
depositor, in such a way as to thereby establish the relation of 
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debtor and creditor between such company and the depositor ; 
that trust companies cannot act in such matters as a banking in- 
stitution. There our Supreme Court, in banc, held that judgment 
of ouster would properly go, not as to the whole franchise but 
that as to such powers as were legally possessed and exercised by 
the company, it might still be carried on, and that the judgment 
of ouster should go only from the exercise of franchises not 
granted. 

In State ex rel Attorney General vs. Merchants’ Exchange 
Mutual Benevolent Society, 72 Mo. 146, where it appeared that 
the sole business of the society was that which our Supreme 
Court designated as life insurance, judgment of ouster against the 
exercise of any franchises by the corporation was awarded. 

Over and above all, however, we are unable to understand how 
this society or association can be held to be a life or accident 
insurance company under our laws and so subject to the provi- 
sions of section 6945, R. S. 1909. To repeat this oft quoted sec- 
tion, it reads: “In all suits upon policies of insurance on life here- 
after issued by any company doing business in this state, to a citi- 
zen of this state, it shall be no defense that the insured committed 
suicide, unless it shall be shown to the satisfaction of the court 
or jury trying the cause, that the insured contemplated suicide at 
the time he made his application for the policy, and any stipula- 
tion in the policy to the contrary shall be void.” 

In the Westerman Case our Supreme Court held the nonfor- 
feiture sections of the insurance laws as applicable to what are 
called old line or regular insurance companies alone. This too, 
although the non-forfeiture law, while passed at the same session 
at which the revision of 1879 of our statutes was made, was 
passed as a separate act, being entitled, “An act to control the 
forfeiture of life insurance policies,” and containing four sec- 
tions. This act was approved May 19, 1879. See page 130, 
Session Acts 1879. But we are driven to no such rule of con- 
struction as to section 6945, the suicide section. That section ap- 
peared in the Revised Statutes of 1879, as section 5982. It was 
section 63 of the act approved May 24, 1879, which was passed 
as a distinct act entitled, “An act to revise and amend the insur- 
ance laws of the state of Missouri.” While this act does not 
appear in this shape in the Session Acts 1879, a reference to the 
files of the Secretary of State will show that this is a correct 
statement of the fact. This act appears in the revision of 1879 
as chapter 119. It is divided into five articles. The first section 
of the act in the revision of 1879, commences with section 5920 
of that revision and goes to and includes section 5937. Those 
sections in the revising act are article 1, sections I to 18 in- 
clusive, and are under the title, “Insurance Department.”  Arrti- 
cle 2 is headed, “Life Insurance—Organization of Life Compa- 
nies,” and goes from section 5938 to 5982. The four sections 
of the nonforfeiture act are included as sections 5983, 5984, 5985 
and 5986. As before noted, these four sections comprising the 
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nonforfeiture act were not in the revising act but were passed 
as a separate enactment. Article 2 of the revising act entitled, 
“Life Insurance,” ending with what was section 63 of that act, 
the suicide clause, which appears as section 5982 of the revision 
of 1879. The third article of the revising act was entitled, “In- 
surance Other Than Life.” The fourth article was entitled, 
“General Provisions,” and the fifth article was entitled “Taxa- 
tion of Insurance Companies.” That will be found to be in the 
revision of the insurance laws of this state of 1870. 

By reference to pages 1667, 1668, in volume 2, Revised Stat- 
utes 1879, it will be seen that the Secretary of State, or the com- 
pilers of the revision, have included a list of the unrevised bills 
found in that revision, and it is there said at page 1667, that “the 
subjects embraced in the chapters of this volume, named below, 
were not passed in the form of revised bills, but the existing laws, 
as contained in the general statutes and session acts, have been 
arranged and collated as they appear under their respective titles. 
All of the remaining chapters were passed as revised bills.” It 
will be noted that chapter 1109, relating to insurance is not in the 
list of “unrevised bills.” Hence it appears in the revision of 1870, 
as is also so in the case of unrevised bills, without any title of the 
bill being given, or the sections or even arrangements of the 
revised bills being reserved. A reference to the files of the Sec- 
retary of State, however, will establish the accuracy of what is 
here said. 

So that as a matter of contemporary history, it is to be noted, 
first, that the suicide clause was part of article 2, headed and par- 
ticularly relating to life insurance companies; in the next place, 
life insurance companies, as known to our lawmakers in 1879, 
did not include these fraternal beneficiary associations. No com- 
pany organized as a beneficiary association could transact busi- 
ness as a life insurance company under our insurance statute as 
it was enacted in 1879. 

It is not only unnecessary but would be wearisome to go into 
and trace the development of our insurance laws. Nor is it 
necessary to call attention to the fact that what is called fraternal 
or benevolent insurance existed long before 1869 when our first 
general insurance laws were enacted. This court in State ex 
rel. vs. Citizens’ Benefit Ass’n, 6 Mo. App. 163, our Supreme 
Court in State ex rel. vs. Merchants’ Exchange B. A., supra, 
again in Hanford vs. Mass. Ben. Ass’n, supra, in the Aloe Cases, 
in the Westerman Case, in the Vandiver Case, and in the Schmidt 
Case have gone over all this ground time and again. 

It is clear that this suicide clause, section 63 of the revising act, 
5982 of the Revised Statutes of 1879, section 6945 of our present 
revision, has no relation whatever to any but life or accident in- 
surance companies proper, and the contracts there referred to 
were exclusively and entirely the contracts of such companies 
and not those of fraternal beneficiary societies or associations— 
associations then unrecognized by our law. To engraft this sui- 
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cide clause or suicide section into the contracts of corporations 
organized under the laws of the state of their creation as fra- 
ternal beneficiary societies, empowered by their articles of asso- 
ciation to act and transact and carry on business as such, dis- 
tinctly providing by their own constitution and by-laws and by 
the certificates which they issue, in the view to the law of their 
organization, only authorized to do business in this state as fra- 
ternal beneficiary associations, is to turn the courts from judicial 
into legislative bodies, and instead of confining them to their con- 
stitutional powers, ample as those powers are, as interpreters of 
the law, to constitute them, in effect, lawmakers; a thing an- 
tagonistic to all our theories of government, state and national, 
and which our Supreme Court has always refused to do. 

How can it be possible, if these associations are outside of 
our law, as they are said to be, that they can do any insurance 
business or make any enforceable insurance contracts whatever 
in this state? They have no authority under the certificate given to 
them by the Superintendent of the insurance department to do 
other than fraternal beneficiary association business. If they 
engage in any other, if they undertake to do life or accident in- 
surance business in this state as regular, old-line companies, 
without authority from the Superintendent of the insurance de- 
partment of the state, the corporation itself, its officers and agents 
subject themselves to the penalties of the law. 

Section 7040, R. S. 1909, is a distinct prohibition against any 
company transacting in this state, any insurance business, unless 
it has first procured from the Superintendent of the insurance 
department of this state, a certificate stating that the requirements 
of the insurance laws of this state have been complied with, au- 
thorizing it to do business, that certificate to be renewed annually. 

Section 7041 extends the prohibition to any individual or asso- 
ciation of individuals, under any style or name, enacting that 
they shall not be permitted “to do the business mentioned in this 
chapter within the state of Missouri, unless he or they shall first 
fully comply with all the provisions of the laws of this state gov- 
erning the business of insurance.” 

Section 7049 provides that any person who for compensation 
acts or aids in the negotiation of contracts of insurance or effect- 
ing insurance, who shall act without proper authorization from 
the Superintendent of the insurance department shall be deemed 
guilty of a misdemeanor and on conviction shall be fined. 

Section 7053 provides that any person acting as agent or so- 
licitor for any association or corporation engaged in insurance 
business before that corporation shall have been duly authorized 
and licensed by the Superintendent of the insurance department 
to transact business in this state shall be fined or imprisoned or 
both. 

Section 7054 provides that any association of individuals or 
any corporation transacting in this state “any insurance business, 
without being authorized by the Superintendent of the insurance 
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department of this state so to do, * * * shall be liable to a 
penalty of $250 for each offense.” 

These are all aimed at the doing of life or accident business by 
companies or individuals. Long ago this court, in State ex rel. 
Circuit Attorney vs. Citizens’ Benefit Ass’n, supra, and the Su- 
preme Court in State ex rel. Attorney General vs. Merchants’ 
Exchange Mutual Benevolent Society, supra, held that the busi- 
ness of making assurance upon lives cannot be carried on in this 
state without the grant of a franchise for that purpose. In the 
face of this we are told that this defendant must be assumed to 
be issuing ordinary life policies and doing regular life insurance 
business in this state, and that our laws applicable to the policies 
of insurance companies, apply to its policies or certificates. 

How it is possible to hold, in the light of these provisions of 
the statutes, that any association, whether foreign or domestic, 
may lawfully do business in this state without complying with the 
laws of the state governing that particular business, we confess 
ourselves unable to see. It is to be noted that by an act approved 
March 30, 1911 (Session Acts 1911, p. 284), article 9 of chapter 
61, R. S. 1909, relating to these associations has been repealed and 
a new article adopted in lieu thereof. While this cannot apply to 
the case in hand, it is of service in showing how greatly our law 
makers have enlarged the objects and beneficiaries of these as- 
sociations, and what safeguards they have thrown around its 
members and for the first time imposed penalties for violation of 
this law. It appears to us too plain—beyond all arguments— 
that while it may be and is entirely true that these corporations 
cannot, in this state, exercise any powers beyond those which our 
own laws confer upon them, it cannot be that by transcending their 
powers they have imposed upon themselves and the contracts 
which they issue, the character which the law refuses to give 
them; not only refuses to give them, but expressly prohibits them 
from assuming. Moreover, every member of these associations 
enters into it with the distinct understanding that he is entering 
into, not a life insurance company but a fraternal beneficiary 
association. His obligation, which no court can interfere with or 
increase without impairing the obligation of the contract, is to 
pay assessments only when those assessments are levied for the 
purposes and within the power and purview of the association 
itself. He has contracted no others. If his society undertakes 
to enforce payment other than by way of assessments for the 
payment of benefits, as contemplated in its articles of organiza- 
tion, it is attempting something beyond its powers as a corpora- 
tion, and with which the courts will interfere, and is exercising 
a power not granted to it by the state. It appears beyond ques- 
tion and controversy in this case that the only revenues of this 
defendant are derived from assessments upon its members for 
death losses accrued and occurring possibly for ante-mortem 
losses provided for by a reserve fund and for dues, which Judge 
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Valliant has said in the Vandiver Case, “are practically assess- 
ments.” 

It is but a recital of familiar contemporary history, to say that 
while these so-called benevolent associations, as they were called 
at that time, and as Judge Valliant notes in the Vandiver Case, 
“were in existence long before 1879,” in that year they claimed 
recognition by the two acts referred to by Judge Valliant in his 
opinion in the Vandiver Case. It is, however, a fact of contem- 
porary history, with which that judge is doubtless familiar, that 
the one act was drafted by those interested in museums, art 
schools and the like, and with no thought to insurance. The 
other is the product of those interested in various fraternal or- 
ganizations, granting death benefits to the families of its mem- 
bers. But the draftsmen of the insurance revision never dreamed 
of such bodies being within the insurance laws of the state, fur- 
ther than if they attempted to do business committed by law to 
insurance companies, they forfeited their charter, as see State ex 
rel. Attorney General vs. Merchants’ Exchange Mutual Benevo- 
lent Society, supra. It was in the light of that decision that the 
thousands of our people who were interested in and members of 
those bodies, demanded of our Legislature exemption from the 
provisions of the insurance laws for their associations and con- 
tracts. 

We have come to this conclusion without taking into considera- 
tion the interests of societies organized as fraternal beneficiary 
associations. 

In the case of Baker vs. Modern Woodmen of America, 140: 
Mo. App. 619, loc. cit. 633, 798, 121 S. W. 794, we took occa- 
sion to say: “Organizations of like class of this defendant have 
been very kindly dealt with by our laws; very liberal provisions 
are made for them. Very many of our plain, everyday people 
look to them for protection. These organizations should be very 
slow in insisting on rigid interpretations of their certificates and 
by-laws—more rigid than any so-called old-line companies are 
permitted to exact, in resisting and defeating the claims of those 
by whose small contributions the organization is kept alive.” 
That was in a case in which the organization sought to defeat re- 
covery on the ground that the member had lost membership 
although he had paid up all his dues, by having been convicted 
of a felony, for which he, with another, was indicted, which on 
appeal, a supersedeas bond being given, the conviction was set 
aside as to the codefendant and the proceedings quashed as to 
the member of the organization, by reason of his death pending 
the appeal. During all the time, that is, pending the appeal and 
after the conviction in the circuit court, the member had been 
recognized by the local lodge as in full fellowship and a mem- 
ber in good standing. We have had the case of an order at- 
tempting to defeat recovery because the member had been guilty 
of misrepresentation and breached the warranty, in that he had 
concealed the fact that within seven years prior to his joining the 
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Order he had consulted a physician. The so-called consultation 
in that case consisted of meeting a friend, who was also the phy- 
sician of the member, on the street and that physician casually 
remarking to his friend that “he looked bilious and had better 
take some calomel and soda.” ‘This the organization attempted 
to say was a consultation which came within the warranties of 
the insured that he had not consulted a physician in the past 
seven years. It is against this kind of defenses, a defense as to 
matters that in no manner affected the risk, that we have ex- 
pressed our disapproval. The case at bar is entirely different and 
the breach of the covenant against suicide is of the very essence 
of the contract. Here each member has agreed with the other 
that if he commits suicide that other shall not be called on to pay 
the loss occurring thereby. Suicide was the act committed. To 
hold that the judgment which was rendered in this case and 
award the administrator or beneficiaries the amount of the benefit 
certificate in the case of this man, who admittedly committed sui- 
cide, because the organization to which he belongs may possibly 
include among its beneficiaries a class not contemplated by our 
law, seems to us a violation of the contract between these mem- 
bers with each other. It does not seem right for us, as a court, 
to say that by going only that much beyond our laws as to place 
within the line of beneficiaries legal representatives and legatees, 
the association has been lifted out of the class to which it belongs 
and placed in another of which it has neither any of the statutory 
attributes nor to which it purports to belong and which under 
our laws it is affirmatively prohibited from entering by reason of 
the manner in which it conducts its business. We further are un- 
able to see how we can give to its contracts, even if made outside 
of its authority, the force and dignity of such contracts as are 
lawful only when made by duly authorized life or accident in- 
surance companies, authorized to do business in this state as such, 
the issuing of which or making of which contract by any but a 
regular insurance company involves a violation of our statute 
and subjects the makers thereof to criminal prosecution. 

No question of ultra vires arises over this certificate. It was 
issued within the chartered powers of the association. A ques- 
tion of ultra vires might arise, if under a judgment in favor of 
this administrator or any other claiming as beneficiary under the 
.certificate, a member of the Order should refuse to pay an assess- 
ment levied on him to meet it, or for failure to pay such assess- 
ment should be denied membership in the Order, or, in the event 
that the officers of the defendant Order undertook to pay such 
judgment out of any funds, reserve or otherwise, arising from 
assessments lawfully made. But no such question is before us. 

If it be asked, what remedy there is against companies who 
insist on violating the law, we answer that it is not by legalizing 
those contracts but by punishing the makers of them criminally 
and excluding the association from the transaction of further 
‘business in this state, and preventing members who have agreed 
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that suicide annuls their contracts, from reaping the benefits of 
membership. The certificates of these associations are required 
to be renewed annually; certainly the insurance department of 
our state, as illustrated in the Vandiver Case, has shown itself 
vigilant and prompt in invoking the powers committed to it. Our 
courts have certainly shown no disposition to check that depart- 
ment in the proper exercise of the powers committed to it by the 
statute. 

In the Westerman Case, the point in judgment was the applica- 
tion to the society there involved of our nonforfeiture statute. 
The court held it inapplicable. Judge Graves, in the Schmidt 
Case, quotes Judge Fox as refraining from any decision on the 
suicide section in the Westerman Case. In the Schmidt Case the 
point in decision was whether at the time of the issue of the 
imembership certificate, the defendant was authorized to do busi- 
ness in this state. The court held that it was not, and that having 
issued what was in law a life policy, it was subject to the laws 
relating to such contracts. 

The foregoing was filed as the opinion and decision of the 
court. As on further consideration the majority of the members 
of the court do not agree to it, I refile it as my own opinion, in- 
asmuch as I dissent from the reasoning and the conclusions 
arrived at by my associates. I think the judgment of the circuit 
court should be reversed, as I am of the opinion that the decision 
of the majority of the court is in conflict with the decision of our 
Supreme Court in Loos’s Guardian vs. John Hancock Mut. Life 
Ins. Co., 41 Mo. 538, and Ewing vs. Shannahan, 113 Mo. 188, 20 
S. W. 1065, in holding that the term “legal representatives,” as 
used by this defendant and as construed by its organic laws, in- 
cludes the administrator, and as I am of the opinion that it is in 
conflict with the decision of the Supreme Court in Westerman 
vs. Supreme Lodge Knights of Pythias, 196 Mo. 670, 4 Ss. W. 
470, 5 L. R. A. (N. S.) 1114, and with the principle underlying 
the decision of the Supreme Court in Schmidt vs. Supreme Court 
United Order of Foresters, 228 Mo. 675, 129 S. W. 653, and in 
State ex rel. Supreme Lodge K. P. vs. Vandiver, 213 Mo. 187, 
111 S. W. 911, in construing the suicide section into contracts of 
companies authorized to do business in this state as fraternal 
beneficiary associations, as well as in conflict with the principles 
announced by our Supreme Court in other cases referred to in 
the body of my opinion. I will add, that while I recognize as a 
rule of law, settled by the decisions of the Supreme Court of the 
United States as well as by those of our own Supreme Court, that 
when a foreign corporation comes into a state to do business, it 
subjects itself to the laws of that state and must conform thereto, 
I am unable to understand how an association authorized by the 
proper officers of the state to do business in this state as a frater- 
nal beneficiary association can be held subject to the provisions of 
the suicide statute of our state, when that Statute, in my opinion, 
is applicable solely to contracts of insurance issued by regular 

L——Vol. XL.—118. 
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life or accident insurance companies, and I do not think our Su- 
preme Court has ever so held, with that point before it in judg- 
ment. By reason of the conflict, as I think, with controlling de- 
cisions above referred to, I ask that the cause be certified to the 
Supreme Court for its final determination. 


LADIES OF MODERN MACCABEES vs. DALEY er AL.* 
(Supreme Court of Michigan.) 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARIES — 
COMPLIANCE WITH BY-LAWS. 

The original beneficiaries in a benefit certificate cannot complain of the 
beneficiary association allowing insured to make a change in bene- 
ficiaries without a strict compliance with its by-laws. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 
*Decision rendered, July 5, 1911. 131 N. W. Rep. 1127 


———-¢+@- 


WHEELOCK vs. HOME LIFE INS. CO.* 


imasieier Court of Minnesota.) 


CONTRACT IN GENERAL—APPLICATION AS PART OF CON- 
TRACT—“SUCH STATEMENT.” 


A policy of life insurance contained the provision required by Laws 1907, 
c. 220 (Rev. Laws Supp. 1900, §§ 1695—2 to 1695—12), that “all 
statements made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties, and no such statement 
shall avoid the policy unless contained in a written application and 
unless a copy of such application be indorsed on or attached to the 
policy when issued.” This provision construed, and, held that the 
words “such statement” do not mean statements made in the absence 
of fraud, but do mean statements made by an applicant relating to his 
history, habits, or health, of the character usually asked, answered, put 
in writing, and signed by an applicant for insurance, whether such 
statements are made in the absence of fraud or not. 

(For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 6750-6754; vol. 
8, p. 7808.) 


ACTION ON POLICY—EVIDENCE—ADMISSIBILITY. 


The court rightly excluded from evidence statements made by the appli- 
cant in a writing, a copy of which was not indorsed on or attached to 
the policy. 

(For other cases, see Insurance, Cent. Dig. 8§ 1671, 1672; Dec. Dig. § 
650.) 


* Decision rendered, July 7, 1911. 131 N. W. Rep. 1081. Syllabus by the 
Court. 
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EXCLUSION OF EVIDENCE—HARMLESS ERROR. 


There was no prejudicial error in the rulings of the trial court as to the 
exclusion or admission of evidence. 


(For other cases, see Insurance, Dec. Dig. § 662; Appeal and Error, Cent. 
Dig. §§ 4195-4206; Dec. Dig. § 1058.) 


ACTION ON POLICY—QUESTION FOR JURY. 


The evidence did not make a prima facie case of fraud, and the court was 
justified in directing a verdict for plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


NEWLY DISCOVERED EVIDENCE—AMENDMENT OF PLEAD- 
ING—DISCRETION OF COURT. 


In denying defendant’s motion for a new trial on the ground of newly 
discovered evidence, and in denying its motion to amend the answer, 
the trial court did not abuse its discretion. 


(For other cases, see Insurance, Dec. Dig. § 671; Pleading, Cent. Dig. 
§ 601; Dec. Dig. § 236.) 


MATHEWS vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Missouri, Division No. 1.) 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF POLICY. 


The rule that a contract of insurance will be construed most strongly 
against the insurer applies to fraternal benefit insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF POLICY 
—CHANGE OF OCCUPATION. 


Insured, who was a jeweler when admitted to a local lodge of a mutual 
benefit order, afterwards became a bartender, continuing such for 
about six years until his death, paying dues, and dying while in good 
standing technically. By the application and answers forming a 
part of the contract, insured stated that he understood and agreed that 
the order did not indemnify against death from suicide or from death 
“resulting” from occupations prohibited to its members by its laws. 
Another answer stated that he would not engage in any of certain 
occupations, including that of bartender, except at the same time 
recognizing the full force of the order’s law, and limiting or extin- 
guishing its liability on the certificate of any member engaging in 
such occupations. The by-laws provided that, if after a person be- 
came a member he engaged in any of the employments enumerated, 
his certificate thereupon should be null and void, providing that he 
might after becoming such member, without invalidating his certif- 
icate, engage in certain of the aforementioned forbidden occupations 
(the list not including bartenders) provided he filed a written 
waiver of any liability under his certificate founded on his death as 
a result of accident occurring in or traceable to his employment in such 
prohibited occupation. Another section stated the qualifications of 
persons who might become members, excluding among others, persons 
engaged as bartenders, and providing that, if after a person became 


* Decision rendered, March 31, 1911. On Motion for Rehearing, July 
6, 1911. 139 S. W. Rep. 151. 
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a member, he engaged in any of the employments mentioned, his cer- 
tificate should be null and void; and the policy contained substantially 
the same provisions. Held, that as both parties were bound by all the 
terms of the agreement and the policy was to be construed strictly 
against the insurer, it was bound by the first-mentioned statement in 
the application, which was to be construed as meaning that the policy 
was not forfeited by engaging in a prohibited occupation, unless death 
resulted therefrom, and the beneficiary was entitled to recover. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION. 


Rev. St. 1899, § 7890, providing that no misrepresentation made in obtain- 
ing a policy shall be deemed material, or render the policy void, unless 
the matter misrepresented shall have actually contributed to the con- 
tingency or event in which the policy became due or payable, does not 
cover promises referring to the future, and to be kept or broken after 
the policy takes effect. 


(For other cases, see Insurance, Dec. Dig. § 745.) 


—-—-—-—— $e @ 


SOUTHERN LIFE INS. CO. vs. LOGAN. (No. 3,101.)* 
(Court of Appeals of Georgia.) 


ACTIONS ON POLICIES — RIGHT OF ACTION — BURDEN OF 
PROOF. 


Where a policy of life insurance provides that the insured shall belong to 
a named division of policyholders, and the insurance company therein 
promises, within a designated time after the death of the insured, to 
pay to the beneficiary, “out of the mortuary fund on hand in the di- 
vision to which the member belongs, an amount not exceeding (a 
named sum), or the full amount raised by one mortuary assessment 
upon all members in good standing in said division at the time of the 
assured’s death, not in excess of said sum,” after the designated time 
has elapsed the beneficiary may maintain an action at law against the 
company upon the policy. Prima facie the beneficiary is entitled to 
recover the amount stipulated in the policy, but the insurance company 
may show in defense that it has made an assessment on all the mem- 
bers in good standing in the division involved and has not raised the 
amount stated, and thus diminish the recovery to the amount actually 
realized. The burden of showing how many members there are in 
the division, and whether the assessment regularly made would or 
would not have produced the amount named in the policy, is upon the 
insurance company. 


(For other cases, see Insurance, Cent. Dig. § 1542, 1543, 1645-1668; Dec. 
Dig. §§ 621, 646.) 


WAIVER OF FORFEITURE—NON PAYMENT OF ASSESSMENTS. 


Though a policy of insurance may provide for the payment of assessments 
and semiannual dues, and may stipulate that “failure to pay semi- 
annual dues or assessments, when due, renders this policy null and 
void,” still if, at a time when the policy is legally in force, the com- 
pany declines a tender of the assessments or dues, on the ground that 
the insured is not a policyholder, and notifies the insured and the 
beneficiary that it regards the policy as no longer of force and effect, 


* Decision rendered, June 7, 1911. Rehearing denied, July 1, 1911. 
71 S. E. Rep. 742. Syllabus by the Court. 
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it is not incumbent upon the insured or the beneficiary to continue to 
tender the dues or assessments. The notification in advance that the 
dues or assessments will not be accepted waives the tender of them. 


(For other cases, see Insurance, Cent. Dig. §§ 916-924; Dec. Dig. § 359.) 


CONTRACT—APPLICATION AS PART OF POLICY. 


Under the act of August 17, 1906 (Acts 1906, p. 107), the application on 
which an insurance policy is based is not to be considered as part 
of the policy or contract between the parties, unless a copy thereof is 
attached to or accompanies the policy. Statements made in the ap- 
plication are not to be treated as warranties or covenants, on account 
of the failure or falsity of which the policy may be avoided, unless 
a copy of the application is attached to the policy or accompanies it, 
though representations contained in the application, if fraudulently 
made, may give to the insurance company the right to avoid the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.) 


ACTION ON POLICY—ISSUES AND PROOF. 


Although in the proof at the trial it may be shown that one of the rep- 
resentations made in the application upon which the policy was 
issued, but which did not accompany the policy, was untrue, still, if 
the company desired to avoid the policy on account of this misrepre- 
sentation as an act of fraud, it was incumbent upon it to plead the 
matter specifically, and in the absence of such a plea it cannot take 
advantage of the particular misrepresentation. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


-————-- $e -—__- -——__- 


McKEON vs. EHRINGER. (No. 7,303.)* 
(Appellate Court of Indiana, Division No. 2.) 


BENEFIT CERTIFICATE — ACTIONS — COMPLAINT — REQ- 
UISITES. 


A complaint in an action on a benefit certificate containing conditions must 
contain a general averment that all the conditions precedent to a 
right of action have been performed, or it must show the facts con- 
stituting performance, or a legal excuse for nonperformance, or it is 
demurrable. 


(For other cases, see Insurance, Cent. Dig. § 1996; Dec. Dig. § 815.) 


BENEFIT CERTIFICATE — ACTIONS — COMPLAINT — REQUI- 
SITES. 

One asserting rights as a beneficiary under a new certificate issued by a 
fraternal insurance order cannot question the sufficiency of the com- 
plaint in an action by the original beneficiary on the original certif- 
icate, on the ground that the complaint does not aver the performance 
of the conditions prescribed in the certificate; only the insurer being 
entitled to demur on that ground. 

(For other cases, see Insurance, Dec. Dig. § 815.) 


FRATERNAL INSURANCE—RIGHTS OF BENEFICIARIES. 


The constitution of a fraternal insurance order authorized the issuance of 
a new certificate changing the beneficiary on the request of the member. 


~* Decision rendered, June 28, 1911. 95 N. E. Rep. 604. 
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Prior to the issuance of a certificate to a member, his daughter, in 
consideration of being named as beneficiary, agreed to pay all assess- 
ments, and did so. The member subsequent to the issuance of the 
certificate, and two days before his death, obtained a new certificate, 
making his wife the beneficiary. Held, that the contract between the 
member and his daughter, and her performance of the obligations 
imposed on her thereby, prevented the member from substituting a 
new beneficiary who was a mere volunteer so that the daughter on 
the member’s death was entitled to recover on the certificate as against 
the claims of the wife. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


FRATERNAL INSURANCE — RIGHTS OF BENEFICIARIES — 
VESTED RIGHTS. 


One who is a mere volunteer beneficiary in a certificate issued by a mutual 
benefit society on the life of a member acquires no vested rights in the 
proceeds of the certificate until the death of the member, but where 
a contract exists between the member and the beneficiary whereby it is 
agreed that the beneficiary shall be named in the certificate on con- 
sideration that he will pay the assessments on the certificate and the 
contract is performed, the equities of the beneficiary will be protected 
as against one who has been substituted as a beneficiary, and who has 
no superior equities. 

(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


MUND vs. REHAUME er AL.* 


(Supreme Court of Colorado.) 


MUTUAL BENEFIT INSURANCE — DESIGNATION OF BENE- 
FICIARY. 

The policy of a fraternal benefit insurer is the contract which measures 
the rights of the parties, and the beneficiaries take under the contract, 
and not by inheritance. 


(For other cases, see Insurance, Cent. Dig. § 1928; Dec. Dig. § 766.) 


MUTUAL BENEFIT INSURANCE — CONTRACT — CONSTRUC- 
TION. 

The constitution of a fraternal order, which designates the beneficiaries 
under its certificates, should be liberally construed according to the 
ordinary and common use of words. 


(For other cases, see Insurance, Dec. Dig. §$ 693.) 


PERSONS WHO MAY BE BENEFICIARIES—CONSTITUTION OF 
ORDER—‘* PARENT.” 

The benefits under the certificate of a fraternal life insurance company, as 
designated in its constitution, were, in case the deceased left no 
widow or descendants, payable to his parents. The marriage of the 
insured’s father to his own niece by the half blood was absolutely null 
and void without a divorce under the laws of Wisconsin, where the 
marriage was contracted; but by the laws of that state and of Min- 
nesota, where the insured was born, the issue of such marriage was 
legitimate. Held, in view of the statute providing that all words, 
unless intended to be used in their technical sense, should be under- 


* Decision rendered, June 5, 1911. 117 Pac. Rep. 159. 
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stood and construed according to the approved and common usage 
of the language, that the word “parent” was a common word, and 
meant “he that begets,” “she that bears young,” “a father or a mother”; 
and hence that the father was entitled as the designated beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 793.) 

(For other definitions, see Words and Phrases, vol. 6, pp. 5172-5174.) 

MUTUAL BENEFIT INSURANCE — CONTRACT — WHAT LAW 
GOVERNS. 


The eligibility of beneficiaries in fraternal benefit orders is determined by 
reference to the laws of the state where the association is organized, 
and not to those of the state in which its agent may be located. 


(For other cases, see Insurance, Dec. Dig. § 712.) 
—————- $e@ -—__-- —— 


BAMBERGE vs. SUPREME TRIBE OF BEN HUR.* 
(St. Louis Court of Appeals. Missouri.) 


FRATERNAL INSURANCE—RECOVERY—INTEREST. 

Under Rev. St. 1909, § 7179, allowing 6 per cent interest on all money 
demands after maturity, the allowance of interest as demanded y 
the petition in an action on a fraternal benefit certificate, from the 
institution of the action to the date of the verdict, is not erroneous. 

{For other cases, see Insurance, Dec. Dig. § 821.) 


* Decision rendered, July 15, 1911. 139 S. W. Rep. 235. 


BRINSMAID er ar. vs. IOWA STATE TRAVELING 
MEN’S ASS’N ert AL. (Steele Intervener). 


(Supreme Court of Iowa.) 


MUTUAL BENEFIT SOCIETY—PROOFS OF LOSS. 


There is no statutory requirement of proofs of loss as a condition pre- 
cedent to the maintenance of an action for benefit or indemnity 
against a mutual benefit association. 


(For other cases, see Insurance, Dec. Dig. § 789.) 


MUTUAL BENEFIT SOCIETY — BENEFIT CERTIFICATE — 
CHANGE OF BENEFICIARY—WILL. 


The statute regulating fraternal benefit societies provides (Code 1897, § 
1789) that no association organized or operating under the chapter 
shall issue a certificate of membership to any person under 15 or over 
65 years of age, nor unless the beneficiary named in the certificate 
is the husband, wife, relative, legal representative, heir, or legatee of 
such member. Held that, where a mutual benefit society had pre- 
scribed no mode for changing beneficiaries in a certificate, where the 
beneficiary named had died before insured’s death, a provision in his 
will directing payment of the proceeds of the certificate to inter- 
vener was valid as changing the beneficiary to a “legatee.” 


(For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 784.) 
* Decision rendered, July 5, 1911. 132 N. W. Rep. 34. _ 
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SUPREME COURT OF KANSAS. 


AMUSEMENT SYNDICATE CO et At. 
US. 


PRUSSIAN NAT. INS. CO. et aL.* 


ACTION ON POLICY—AMOUNT OF RECOVERY. 
An insurance policy upon a building used for a theater, stores, and offices 


provided, in substance, that, in the event of a fire, the insurer’s liability 
should be measured by the loss of rent until the building was rebuilt 
or repaired, but, in case the insured elected not to rebuild or repair 
the premises, the amount should be determined by the time which 
would have been required for such purpose. The building was 
practically entirely destroyed by fire. A city ordinance forbade its 
reconstruction as a theater. A store and office building was erected 
upon the site. Held, that the recovery should be based upon the time 
it would have taken to reconstruct the old building, had that been 
permissible, and not upon the time it actually took to build the new 
one. 


(For other cases, see Insurance, Cent. Dig. § 1283 Dec. Dig. § 507.) 


EXTENT OF LOSS—VALUED POLICY LAW. 
The provisions of the valued policy law making the amount named in an 


insurance policy covering improvements on real estate conclusive 
evidence of value in case of a total loss do not apply to a policy which 
insures against the loss in rents through the destruction of such im- 
provements. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 
ADJUSTMENT OF LOSS — CONDITIONS PRECEDENT TO AC- 


An 


TION. 


insurance pofcy contained these provisions; “In the event of dis- 
agreement as to the amount of loss, the same shall * * * be as- 
certained by two competent and disinterested appraisers; the insured 
and the company each selecting one, and the two so chosen shall first 
select a competent and disinterested umpire. * * * The loss shall 
not become payable until 60 days after the notice, ascertainment, esti- 
mate, and satisfactory proof of loss herein required have been received 
by the company, including an award by appraisers when appraisal 
has been required. * * * No suit or action on this policy for the 
recovery of any claim shall be sustainable in any court of law or 
equity until after full compliance by the insured with all the foregoing 
requirements.” Held, that an action upon the policy, brought a year 
after a fire loss, cannot be defeated by a showing that, although there 
had been a disagreement as to the amount of the loss, no arbitration 
had been had, and that the plaintiff had made no effort to bring one 
about where it appeared that the defendant had likewise been inactive 
in the matter. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


* Decision rendered, July, 1911. 116 Pac. Rep. 620. Syllabus by the 
Court. 





Fire.| Amusement Syndicate Co. vs. Prussian Nat. Ins. Co. 1883; 


ACTION ON POLICY—COSTS—ATTORNEY’S FEE. 
One section of a statute (Laws 1897, c. 142. [Gen. St. 1909, §§ 4260—4263]) 


provides that, where improvements upon real estate are insured and a 
total loss occurs, the amount named in the policy shall be deemed the 
true value of the property. Another section provides that it shall be 
the duty of a company insuring real property to place in the policy a 
correct description of the premises, and that an erroneous description 
shall not defeat a recovery. A subsequent section provides that the 
court in rendering judgment on “any such policy of insurance” shall 
allow the plaintiff an attorney’s fee. Held, that the provision relating 
to an attorney’s fee applies to a judgment upon a policy insuring the 
owner of a building against loss of rent occasioned by its being in- 
jured or destroyed by fire. 


(For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


Re OF LOSS AND LIABILITY OF INSURER—AMOUNT OF 
ENT. 


Where an insurance policy provided that, in the event of a fire, the in- 
surer’s liability should be measured by the loss of rent till the build- 
ing was rebuilt or repaired, or for the time which would have been 
required for such purpose, evidence of the income from the rent at 
the time of the fire was admissible to show what it would have been in: 
the interval covered. 


(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


“REAL PROPERTY.” 


An insurance policy upon a building used for a theater, stores, and offices, 
providing that, in the event of a fire, the insurer’s liability should be- 
measured by the loss of rent until the building was rebuilt or repaired, 
is a policy written upon “real property” within the meaning of Laws: 
1897, c. 142 (Gen. St. 1909, §§ 4260-4263), relating to description of the 
premises by a company insuring real property. 

(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 5939-5951; vol. 
8, pp. 7778, 7779.) 


Appeal from District Court, Shawnee County. 


Action by the Amusement Syndicate Company and another 
against the Prussian National Insurance Company and another. 
From a judgment for plaintiffs, defendants appeal. Affirmed in 
part and remanded for further determination and modification of 
amount of recovery. 

The statute allowing attorney’s fees, the substance of which is 
stated in the opinion, is here given in full. The words in brackets 
were used in the act of 1893 (Laws 1893, c. 102), but omitted at 
the time of the amendment in 1897 (Laws 1897, c. 142 [Gen. St. 
1909, §§ 4260-4263] ). The new matter which was then added is 
printed in italics. 

“Section 1. Whenever any policy of insurance shall be written 
to insure any improvements upon real property in this state 
against loss by fire, tornado or lightning, and the property in- 
sured shall be wholly destroyed, without criminal fault on the 
part of the insured or his assigns, the amount of insurance 
written in such policy shall be taken conclusively to be the true 
value of the property insured, and the true amount of loss and! 
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measure of damages, and the payment of money as a premium for 
insurance shall be prima facie evidence that the party paying 
such insurance is the owner of the property insured: Provided, 
that any insurance company may set up fraud in obtaining the pol- 
icy as a defense to a suit thereon. 

“Sec. 2. /t shall be the duty of every person, corporation, as- 
sociation, partnership, company or individual issuing any policy 
insuring real property of any description against loss by fire or 
any of the risks usually insured against in their insurance policies, 
by itself, or its agents, to make a careful examination of the prem- 
ises insured, and to place in such policy a full, complete and 
correct description of the property or premises insured thereby; 
and no failure to properly and fully describe such property or 
premises, nor any erroneous statement in the description of such 
property or premises shall be a defense in any action to collect 
for loss thereon or thereunder when such description shall be suf- 
ficient to enable a person of ordinary intelligence to find and fully 
identify the property or premises upon which said insurance was 
written, and upon which premiums have been paid, and this not- 
withstanding any provisions in said insurance policy contained. 

“Sec. (2) 3. This act shall apply to all policies of insurance 
hereafter (made or) written (upon real property) in this state, 
and also to the renewals which shall hereafter be made of all 
polices (heretofore) written in this state, and the contracts made 
by such policies and renewals shall be construed to be contracts 
made under the laws of this state. 

“Sec. (3) 4. The court (upon) in rendering judgment against 
(an) any insurance company (upon) on any such policy of insur- 
ance shall allow the plaintiff a reasonable sum as an attorney’s fee 
to be (taxed) recovered as a part of the costs.” 


E. S. Quinton, for Appellants. 
MuLvANE & Gau Lt, and D. R. Hire, for Appellees. 


Mason, J. (after stating the facts as above). 
(1) The plaintiff recovered a judgment upon two fire insur- 
ance policies, and the defendants appeal. The policies were 
substantially alike, and the clauses fixing the measure of liability 
read as follows: “In case the above named building or any part 
thereof shall be rendered untenantable by fire, this company shall 
be liable to the insured for the actual loss of rent ensuing there- 
from. * * * The assured agreeing to rebuild or repair said 
premises in as short a time as the nature of the case will admit, 
loss to be computed from the date of the occurrence of said fire 

and cease on said building being rendered tenantable; and, 
case the insured shall elect not to rebuild or repair the premises, 
then the loss of rent shall be determined by the time which would 
have been required for such purpose.” A part of the building 
insured was used as a theater, the rest for stores and offices. It 
was burned September 24, 1906. The plaintiff's evidence tended 
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to show that practically it was wholly destroyed, and that a city 
ordinance prevented its being rebuilt according to its original 
plan that it was replaced by a store and office building, which was 
ready for occupancy October 15, 1907. The policies were for 
$1,500 and $1,000, respectively. Judgment was rendered Decem- 
ber 31, 1909, for $2,985.30, being the face of the policies, with 6 
per cent interest to the date of the verdict. This amount was ap- 
parently determined upon the theory that (up to the limit set 
in the policies) the plaintiff was entitled to recover what the old 
building could have earned in rents in the interval between the 
fire and the completion of the new building. The defendants in- 
troduced evidence tending to show that the original building 
could have been reconstructed in a shorter time than was occupied 
in the erection of the new one. 

We think that, inasmuch as the plaintiff—for whatever reason 

failed to reconstruct the former building, the situation is the 
same as though he had voluntarily elected not to do so; the fact 
that he erected a different kind of building on the site not affecting 
the matter one way or the other. Possibly it took no longer to 
build the office building than it would have done to rebuild the 
theater, but we do not find that the evidence shows this. This 
view requires a re-examination of the question of the amount of 
recovery, inasmuch as the judgment awarded seems to be based 
upon the evidence of the time taken to construct the new building 
rather than upon an estimate of the time it would have taken to 
reproduce the old one. 

The plaintiff contends that the insurance was written to insure 
profits, and that, because of the total destruction of the property, 
the amounts named in the policies must be conclusive. We think, 
however, the language employed, considered as a whole, estab- 
lishes the test already indicated. 

(2) The plaintiff further suggests that the valued policy law 
applies, and that the defendants, having insured in a stated 
amount against the loss of rents for the time required to rebuild 
in case of a total loss, are precluded from denying that the rent 
for such a period would amount to the face of the policies. The 
statute reads: ‘Whenever any policy of insurance shall be written 
to insure any improvements upon real property in this state 
against loss by fire, tornado or lightning, and the property in- 
sured shall be wholly destroyed, without criminal fault on the part 
of the insured or his assigns, the amount of insurance written 
in such policy shall be taken conclusively to be the true value of 
the property insured, and the true amount of loss and measure 
of damages.” L. 1897, c. 142, § 1; Gen. Stat. 1909, § 4260. This 
language by a liberal interpretation might be held to mean that 
the amount named in a policy covering losses in rent through the 
injury or destruction of improvements upon real estate should be 
taken as “the true amount of loss and measure of damages.” 
But we think the more reasonable view is that the phrases quoted 
do not enlarge the meaning of that to which they are attached, 
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“the true value of the property insured,” and that this refers to 
the value of the physical property, and not to the value of the 
rent roll. 

(6) The plaintiff, to prove the amount of the rent lost, gave 
evidence of the income from that source at the time of the fire. 
This is objected to substantially on the ground that no showing 
was made that the income would have remained the same in the 
interval. In the absence of anything to suggest the contrary, we 
think there would be a fair inference to that effect. 

(3) ‘The policies contained these provisions: “In the event of 
disagreement as to the amount of loss, the same shall * * * 
be ascertained by two competent and disinterested appraisers, 
the insured and the company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire. 
* * * The loss shall not become payable until sixty days 
after the notice, ascertainment, estimate, and _ satisfactory 
proof of loss herein required have been received by the 
company, including an award by appraisers when ap- 
praisal has been required. * * * No suit or action on 
this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity until after full com- 
pliance by the insured with all the foregoing requirements.’’ No 
appraisement by arbitrators was had, nor was any attempt to 
procure one made by either party, so far as the record shows. 
There was evidence that the plaintiff repeatedly tried to get a 
settlement with the companies but failed. Nothing was shown 
to justify any inference by the defendants that the claims against 
them were to be abandoned. The defendants maintain that in the 
absence of an appraisement by arbitrators, or a refusal on the 
part of the insurance companies to co-operate in bringing one 
about, the plaintiff can maintain no action. A number of courts 
that have passed directly upon the question hold that, under 
language similar to that here used, the submission of the 
amount of loss to arbitrators is a condition precedent 
to the bringing of an action on the policy, that the insured 
is bound to take the first step in the matter, and that his omission 
to do so is fatal to a recovery, in the absence of conduct on the 
part of the insurer amounting to a waiver. This is the view taken 
in Graham vs. Insurance Co., 75 Ohio St. 374, 79 N. E. 930, 
15 L. R. A. (N. S.) 1055, overruling Fire Insurance Co. vs. Finn, 
60 Ohio St. 513, 54 N. E. 545, 50 L. R. A. 555, 71 Am. St. Rep. 
736. Other courts have held to the contrary upon various 
grounds, among which are that the expression “when appraisal 
has been required” means when one party or the other has de- 
manded it, that the provision concerning arbitration is wholly for 
the benefit of the insurance company and therefore it must take 
the initiative, and that the parties are under an equal obligation 
in the matter, and, unless the insurer has taken some step, it can- 
not complain that the insured has been equally inactive. The fol- 
lowing expressions are illustrative of these views: “An appraisal 
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was not asked by either party to the policy. It was not therefore 
‘required’ within the meaning of the provisions quoted.” Lesure 
Lumber Co. vs. Insurance Co., 101 Iowa, 523, 70 N. W. 764. “It 
is not the duty of a person whose property is insured by a stand- 
ard policy, such as the one before us (the same as that here in- 
volved; for New York standard form see 1 Fire Insurance as a 
Valid Contract, Clement, 474), to initiate an appraisal, for the con- 
tract makes an appraisal a condition precedent to recovery only 
when one ‘has been required’ by the insurer.” Chainless Cycle 
Mfg. Co. vs. Security Ins. Co., 169 N. Y. 310, 62 N. E. 394. 
“This clause of the policy was inserted wholly for the protection 
of the insurer. * * * Ifa person for whose benefit a clause 
in a contract is inserted would have the advantage of it, he must 
bring himself within its terms, and will not be excused because 
the other party has likewise failed. ‘Unless the insurer asks for 
the arbitration or appraisal before suit is brought, the failure 
to appraise is not a defense.” Continental Ins. Co., etc., vs. 
Vallandingham & Gentry, 116 Ky. 287, 300, 302, 76 S. W. 22, 24, 
105 Am. St. Rep. 218. “It will be observed that the obligation to 
procure or demand an arbitration is not by this clause in terms 
imposed on either party. It is not said that either the company 
or the insured shall take the initiative in setting the arbitration on 
foot. The company has no more right to say the insured must 
do it than the insured has to say the company must do it. The 
contract in this respect is neither unilateral nor self-executing. 
To procure a reference to arbitrators, the joint and concurrent 
action of both parties to the contract is indispensable. The right 
it gives and the obligation it creates to refer the differences be- 
tween the parties to arbitrators are mutual. One party to the 
contract cannot bring about an arbitration. Each party is en- 
titled to demand a reference, but neither can compel it, and 
neither has the right to insist that the other shall first demand it, 
and shall forfeit any right by not doing so.” Kahnweiler vs. 
Phenix Ins. Co., 67 Fed. 483, 488, 14 C. C. A. 485, 489, 490. 
The decisions bearing upon the question are fully collected, 
classified, and reviewed in a note to the later Ohio case in 15 L. 
R. A. (N. S.) 1055, 1067-1070. In his conclusion the author of 
the note says: “It is apparent from what has been set out in the 
foregoing note that practically every one of the many principles 
governing arbitration in insurance as a condition precedent to the 
maintenance of an action on a policy is unsettled inlaw. * * * 
Much of the vexatious litigation is due to abuse of the arbitration 
agreement by the insurer; but it is now generally held that any 
bad faith or course of procedure upon the part of the insurer 
detrimental to the insured will constitute a waiver of such in- 
surer’s right to demand compliance or plead noncompliance with 
the arbitration clause as a defense to any action on the policy.” 
15 L. R. A. (N. S.) 1078. There is a sense in which the arbitra- 
tion clause is wholly for the benefit of the company, since it may 
reject all overtures in that connection without incurring any 
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penalty. Practically it has an option to arbitrate or to refuse to 
do so. Kahn vs. Traders’ Insurance Co., 4 Wyo. 419, 450-451, 
34 Pac. 1059, 62 Am. St. Rep. 47. Fairly and reasonably con- 
sidered, the purpose of the provision is to enable the company to 
have the amount of the loss determined out of court—not to 
give it a means to defeat the claim. If an arbitration is really 
desired, no reason is apparent why it might not be had after an 
action is brought; the proceedings being stayed in the meantime, 
and the court awarding costs as justice might require. The mere 
bringing of the action under such conditions could work no in- 
jury. But, if a hard and fast rule is to be enforced that the ar- 
bitration must precede the taking of the matter into court, then 
the defendant should be held with some strictness to a perform- 
ance of all conditions on its own part. In order that there should 
have been an arbitration in this case, it was necessary that the 
defendants should have chosen an arbitrator. There was no 
occasion for them to wait for the plaintiff to act. If he was at 
fault, they were equally so. Since his action alone could have 
accomplished nothing, their own neglect was sufficient to have 
prevented an appraisal. If the defendants cared to have the 
amount of the loss settled by arbitration, they had abundant op- 
portunity to give expression to their desire in the long interval— 
over a year—between the fire and the bringing of the action. 
Their inaction for that period may not unreasonably be regarded 
as amounting to a waiver. It would not be in furtherance of 
justice to allow them after having remained so long silent on the 
“subject to raise the question of arbitration, not for the purpose 
of procuring an appraisement of the loss, but to defeat a re- 
covery. 

(4) The plaintiff claimed an allowance for attorney’s fees. 
This the court at first denied, rendering judgment accordingly. 
After the defendants had served notice of appeal, and at a sub- 
sequent term, the court concluded that such fees were recover- 
able and made an order allowing them. The defendants complain 
of this on the ground that the district court, by reason of the ap- 
peal, had lost jurisdiction, and on the further ground that the 
statute does not authorize the recovery of attorney's fees in this 
kind of an action. If attorney’s fees are recoverable, it is under 
a statute authorizing them in certain cases “to be recovered as a 
part of the costs,” and it has been held that “the award * * * 
falls strictly within the category of costs.” Insurance Co. vs. 
Corbett, 69 Kan. 572, 77 Pac. 274. The question of the allowance 
of attorney’s fees is one that ordinarily might be entertained after 
a judgment has been rendered for the plaintiff. If in this case 
the previous decision of the question constituted a final adjudi- 
cation, that should not prevent a review under the situation here 
presented. If the original ruling has stood, the plaintiff should 
have asked a reversal thereof in this proceeding. No notice of 
a purpose to do so was necessary as a matter of jurisdiction. 
Jones vs. Lampe, 85 Kan. , 116 Pac. 619, decided at this: 
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session. And the argument in favor of the allowance of at- 
torney’s fees made by the plaintiff sufficiently challenges the 
correctness of the original decision, and may be regarded as a 
presentation of that question. A motion for a new trial on the 
part of the plaintiff was not necessary for that purpose. 

(5) Whether attorney’s fees should be allowed in this case is 
a question not free from difficulty. In 1893 the Legislature 
passed a valued policy law. Chapter 102, L. 1893. The first 
section provided in substance, that where real estate was insured, 
and a total loss followed, the amount named in the policy should 
be conclusively taken to be the true value of the property. The 
second section made the act applicable to all policies and renewals 
thereafter written upon real property. The third section author- 
ized the allowance of attorney’s fees upon the rendering of 
judgment against an insurance company “upon any such policy 
of insurance.” Under this act there was room for doubt whether 
the phrase “any such policy” referred to any policy covering 
real estate (as was held in Hanover Fire Ins. Co. vs. Gustin, 
40 Neb. 828, 59 N. W. 375) or only to a real estate policy upon 
which a total loss had occurred. In 1897 the act was amended 
and re-enacted in its present form. Chapter 142, L. 1897; sec- 
tions 4260-4263. Gen. Stat. 1909. The changes material to the 
present inquiry were as follows: A new section, designated as 
section 2, was added, the substance of which was that it should be 
the duty of a company insuring real property to place in the 
policy a correct description of the premises, and that an er- 
roneous description should not defeat a recovery. The original 
second section was numbered 3, and the words “upon real prop- 
erty” were stricken out, making the act in terms apply to all 
policies of insurance. The original third section, with a few 
merely verbal changes, became the fourth. 

We think it clear that, whatever might be the interpretation of 
the original act in that regard, the present statute authorizes the 
allowance of attorney’s fees in an action upon any insurance upon 
real estate, whether the loss has been total or only partial. If 
in the original act the words “such policy” referred only to real 
estate policies upon which there had been a total loss, it was be- 
cause the preceding section referred only to that kind of a policy. 
In the amended act the section immediately preceding that in 
question refers to all policies upon real estate, and makes a re- 
quirement as to their contents, irrespective of the extent of the 
loss. The words “such policy” in the new third section must be 
regarded as broad enough to include all policies referred to in 
the preceding section, in other words, to all insuring real prop- 
erty. This was the view taken in Spring Garden Ins. Co. vs. 
Amusement Syndicate Co., 178 Fed. 519, 102 C. C. A. 29. The 
question whether policies upon personal property were also af- 
fected was not involved in that case, and need not be determined 
here. 


(7) The policies sued upon here are in a sense written upon: 
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real estate. They insure real property rather than personal. 
They relate to it and insure its owner against a certain form of 
loss in case it is injured or destroyed. The company writing 
such a policy would be required, by the second section of the 
statute referred to, to see that the premises were correctly de- 
scribed, and the provisions of that section would prevent an er- 
roneous description from defeating a recovery. We think these 
policies are written upon real property within the meaning of the 
second section of the statute, and, this being so, they are within 
the scope of the term “such policies” as used in the third section, 
and in a successful action upon them the plaintiff is entitled to 
recover an attorney’s fee. The defendants suggest that by after- 
wards expressly authorizing attorney’s fees in actions on policies 
insuring personal property (chapter 205, L. of 1911) the Legis- 
lature in effect said that the earlier statute did not cover that 
ground. If so, the fair inference is that it regarded all other 
forms of property insurance as already within the rule, and 
desired to make the system complete. 

The judgment is affirmed as to findings of liability and the 
rate of indemnity per month, and as to the allowance of the 
attorney’s fee, but remanded for the determination of the time 
it would have taken to reconstruct the old building, and the 
modification of the amount of recovery accordingly. All the 
Justices concurring, except West, J., who did not sit. 


COURT OF APPEALS OF NEW YORK. 


HEILBRUNN 
US. 
GERMAN ALLIANCE INS. CO or NEw York.* 


FIRE INSURANCE—MORTGAGE CLAUSE—CONSTRUCTION. 

As the stipulations and conditions of the standard fire policy which relate 
to the proceedings after the liability of the company has accrued in 
terms relate to the mortgagor only, all or none of such terms must be 
held to apply to the mortgagee, and, as many of them are inapplicable, 
none apply. 

(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. 

Action by Simon Heilbrunn against the German Alliance In- 
surance Company of New York. From the judgment of the 


* Decision rendered, June 16, 1911. 95 N. E. Rep. 823. 
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Appellate Division (140 App. Div. 557, 125 N. Y. Supp. 374), 
reversing an order sustaining a demurrer to the complaint, de- 
fendant appeals. Affirmed. 

See, also, 126 N. Y. Supp. 1131. 


Auton B. Parker, for Appellant. 
Jacos R. Scuirr, for Respondent. 
Coun, J. 

The nature of the action and the facts, so far as material, are 
stated in the opinion of Scott, J., below. Heilbrunn vs. German 
Alliance Ins. Co., 140 App. Div. 557, 125, N. Y. Supp. 374. 

We admit that insurance companies ought to have more pro- 
tection in the matter of the time within which actions upon their 
policies must be brought, and possibly in other respects, than has 
been afforded them under the decision of the Appellate Division 
in this case; but the difficulty is that the language of those stipu- 
lations or conditions of the policy which relate to the proceed- 
ings after the liability of the company has accrued through the 
fire, does not enable or permit us to apply them to the mortgagee 
in such part only as may be practicable or expedient. We must 
hold (unless our decision is to be wholly arbitrary) that all those 
stipulations, which in terms relate to the mortgagor only, apply 
equally to the mortgagor and mortgagee, or we must hold that 
none of them do. The former dictates that which is impossible 
of performance. The remedy of the companies is to apply to the 
Legislature for leave to modify, as to the matters indicated, the 
standard fire insurance policy of the state of New York. 

On the merits we concur with the opinion of Scott, J., below. 

The order of the Appellate Division in this case should, there- 
fore, be affirmed, with costs, and the question certified answered 
in the affirmative. 

Cullen, C. J., and Gray, Haight, Vann, Werner, and Hiscock, 
JJ., concur. 


Order affirmed. 


L—Vol. XL.—119. 
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SUPREME COURT OF OREGON. 


DAKIN 
US. 
QUEEN CITY FIRE INS. CO. or Sioux Fatts, S. D.* 


VALUE OF PROPERTY DESTROYED. 

The value of insured goods at the time of their destruction is the measure 
of indemnity for the loss, under a policy stipulating for indemnity to. 
the extent of a fixed sum. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 


FORFEITURES—LIBERAL CONSTRUCTION. 

A clause in a policy requiring proof of loss within a certain time, to entitle 
the insured to maintain an action, will be liberally construed in favor 
of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


FORFEITURE OF POLICY—CONDITIONS SUBSEQUENT. 

A noncompliance with a clause of a fire policy, providing that proofs of 
loss should be made within 60 days, and that no action on the policy 
should be sustainable until full compliance with such requirements, 
without expressly declaring that the policy should be void for failure 
to submit the required proofs of loss, does not render the policy void, 
but requires the furnishing of proofs before instituting an action. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 
ACTION ON POLICY—ADMISSIBILITY OF EVIDENCE—PROOFS 
OF LOSS. 


When a clause of a policy which requires that proofs of loss shall be 
made within a certain time, without expressly declaring the policy 
void for failure to make proofs as required, is so construed as not 
to render the policy void, evidence as to proofs of loss made to the 
insurer’s general agent within the required time, the agent’s promise 
to send insured formal proof of loss, and that the agent’s failure to 
do so occasioned a delay in making additional proof, is admissible. 


(For other cases, see Insurance, Cent Dig. §§ 1697-1706; Dec. Dig. § 662.) 


Appeal from Circuit Court, Multnomah County; William N. 
Gatens, Judge. 

Action by R. H. Dakin against the Queen City Fire Insurance 
Company of Sioux Falls, South Dakota, a corporation. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

This is an action to recover the amount of an insurance policy. 
It is alleged in the complaint in effect that defendant is a cor- 
poration, and on June 17, 1908, in consideration of the payment 
of the required premium, it issued to plaintiff a policy stipulat- 
ing to indemnify him against injury by fire, occurring within a 
year, to a stock of drugs, etc., and to the store and fixtures in 
which the medicines were kept at Mt. Angel, Or., to the extent 
of $700 and $500, respectively; that about September 1, 1908, 


* Decision rendered, July 18, 1911. 117 Pac. Rep. 419. 
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the insured property was wholly destroyed by fire, and defendant 
was immediately notified thereof, whereupon its general agent, 
John C. Fox, came to adjust the loss, and plaintiff furnished him 
a written statement of the property consumed, as nearly as he 
could from memory, all his books and papers having been de- 
stroyed, and such agent promised to make out, from the memo- 
randa submitted, formal proof of loss and return the same to 
plaintiff for signature and verification; that Fox failed to keep 
such promise, but plaintiff relying thereon did not make out or 
sign any other memorandum of loss until March, 1909, when he 
delivered to defendant a detailed, written and verified statement 
thereof, which was returned to him, whereupon he prepared and 
submitted amended proof; that plaintiff had kept and performed 
all the conditions of the policy required of him, except the mak- 
ing of the proof of loss within 60 days after the fire, and his 
delay in this respect was caused by the conduct and promises of 
defendant ; and that no other insurance was ever placed on any 
of the property, the value of which at the time of the fire ex- 
ceeded $1,200, for which sum judgment was demanded. The 
answer admitted that the defendant is a corporation; that it 
executed the policy mentioned; that the insured property was 
totally destroyed August 30, 1908; and that plaintiff did not sign 
or submit any proof of loss until March 29, 1909, when the 
memoranda furnished was returned because of insufficiency and 
another supplied April 27th following, which was equally de- 
fective. The other averments of the complaint are denied gen- 
erally. For separate defenses certain conditions of the policy 
were set forth and breaches thereof averred, but all the stipula- 
tions are abandoned, except the one relating to the proof of loss. 
The reply having denied the allegations of new matter in the 
answer, the cause was tried, resulting in a judgment for plain- 
tiff in the sum of $1,000, and defendant appeals. 


W. E. Farrewi, for Appellant. 
H. M. Cake, for Respondent. 


Moore, J. (after stating the facts as above). 

(1, 2) It is maintained that an error was committed in per- 
mitting the defendant’s agent who solicited the insurance to 
testify, over objection and exception, respecting the value of a 
stock of drugs, medicines, etc., when it appeared that he had no 
special knowledge of that class of goods. M. J. Van Valkenberg, 
as plaintiff’s witness, testified that before the policy was issued 
he, as defendant’s agent, examined the goods and fixtures in- 
volved herein and estimated their values at $1,200 and $1,000, 
respectively. It does not appear that this agent had any special 
knowledge of the value of the stock of goods, and if his estimate 
thereof was limited to the value at the time of the fire it is pos- 
sible that the error in permitting him to testify in relation there- 
to might have been prejudicial. It is fair to assume that the 
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value of a stock of goods kept for sale will constantly fluctuate, 
and that the worth will be increased or diminished by the sale 
and replenishing of the merchandise. Since the indemnity for 
the loss of the goods by fire was placed at $700, it may be sup- 
posed that the agent considered the merchandise of an equal or 
a greater value when the policy was issued. The fact that Van 
Valkenberg saw the drugs, medicines, etc., contained in bottles, 
boxes, and packages would not enable him to estimate the worth 
of that class of goods, unless he had some special knowledge in 
relation thereto. A person who had never heard or read of a 
diamond would be a very poor judge of the value of such a 
precious gem when first seen by him. We believe that Van 
Valkenberg was not competent to estimate the worth of the 
drugs, but, as the value which he placed thereon had but little 
bearing on the worth of the stock of goods destroyed by fire, 
the error was not prejudicial. 

(3) The appraisement made by such agent of the fixtures 
which were burned stands on a different footing. The shelving, 
counters, showcases, etc., were not sold. They were, however, 
in such general use that persons of ordinary intelligence who had 
seen them ought to be able to give a fair estimate of their worth. 
Ruckman vs. Imbler Lumber Company, 42 Or. 231, 70 Pac. 811. 
If an opinion were based on a hypothetical question as to the 
value of such goods, Van Valkenberg’s judgment might not have 
been sufficient, but as he saw the fixtures he must have had some 
reasonable conception of their worth. In any event, his estimate, 
in our opinion, is not so prejudicial as to necessitate a reversal of 
the judgment. 

(4, 5) The plaintiff having been permitted over objection and 
exception, to testify that a safe injured by the fire cost $300 in 
Chicago, in 1905, and that he paid freight charges thereon of 
$100, it is maintained that an error was thereby committed. ‘The 
value of insured goods at the time of their destruction by or in- 
jury from fire affords the measure of indemnity for the loss. A 
fireproof or a burglar proof safe is not subject to deterioration 
by ordinary use, as are many articles of merchandise kept in a 
store, so that the cost of a safe may furnish its fair value, un- 
less it has been supplanted by a more modern or superior strong 
box, or its price lessened by competition. The defendant’s coun- 
sel had an opportunity, on cross-examination of plaintiff, to 
show the reasonable worth of the safe at the time of the fire, 
so that in permitting him to testify as to the cost of and trans- 
portation charges upon the safe no error was committed. 

(6) It is contended that certain correspondence between plain- 
tiff’s attorneys and defendant’s general attorney and between 
them and John C. Fox, its general agent, should have been re- 
ceived in evidence, and that in excluding this epistolary inter- 
course errors were committed. The letters chiefly relate to ar- 
guments adduced by the respective parties for and against the 
payment of the loss produced by the fire, and the reasons for and 
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effect of not making proof of loss within the time prescribed. 
The reasoning thus set forth could as well have been orally made 
by counsel at the trial, as was probably done, and any statement 
of fact contained in the letters could have been detailed by wit- 
nesses called for that purpose. The letters, in our opinion, were 
inadmissible, and no errors were committed in refusing to re- 
ceive them. 

(7) The plaintiff testified that soon after the fire John C. Fox 
visited Mt. Angel and conferred with him regarding the loss; 
that lists of the furniture burned were made out by each 
and compared, to see that they were identical; and that the 
general agent took one of the schedules, while the witness re- 
tained the other. There was then received in evidence, over ob- 
jection and exception, plaintiff’s Exhibit B, consisting of two 
sheets of paper, on the first of which was written with a pen: 
“Statement of the fixtures and the amount allowed by Mr. Fox 
while there.” Immediately below appears a list of articles of 
furniture and the respective values thereof aggregating $884.55. 
At the foot of the page, the following memorandum appears: 
“Mr. Fox allowed on the above $442.27, claiming that they would 
only be worth half on account of being used and secondhand at 
the time of the fire.” The second sheet is entitled: “Copy of 
list of fixtures as taken by Mr. Fox and price allowed by him.” 
Here follows a duplicate list of articles of furniture and the 
value thereof, as stated on the first page. 

On cross-examination plaintiff’s attention was called to Ex- 
hibit B, and he stated upon oath that such lists were copied by 
him in ink from a schedule which he made with a lead pencil, 
and, referring to the sheet of paper which contained the memo- 
randum of the sum allowed by the general agent, defendant’s 
counsel inquired: “You and Fox sat down together, now, didn’t 
you? A. Yes, sir. Q. And you made lead pencil copies of all 
these things here? A. Yes; I copied it with ink afterwards. 
Q. And after Fox went away you copied it in ink? A. Copied 
mine, and he had his with him. I think maybe that is the way 
it is.’ Defendant’s counsel thereupon moved to strike out the 
exhibit, on the ground that it contained a self-serving declaration. 
Plaintiff’s counsel, resisting the motion, inquired of their client, 
“Referring to the second page of Exhibit B, was that made out 
at the same time that the first page was?” and the witness re- 
plied, “No, sir.” “Q. When was that made out? A. This was 
made out at the time Mr. Fox was down there at Mt. Angel, 
adjusting the matter. Q. In his presence? A. Yes, sir; right 
before him. Q. And that is the one that you kept? A. Yes, sir; 
I sent the top page to Mr. Cake (his attorney).” 

The court having refused to strike out Exhibit B, it is asserted 
by defendant’s counsel that an error was committed. It will be 
remembered that the exhibit consists of two sheets of paper, 
the first of which had been prepared by plaintiff and sent to his 
attorney, and was inadmissible; but, as the motion to strike out 
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assailed the entire piece of evidence, one part of which was ad- 
missible, no error was committed in denying the request. 

(8, 10) It is contended that an error was committed in permit- 
ting the plaintiff, over objection and exception, to testify, in sub- 
stance, that, pursuant to agreement with Mr. Fox, he sent, in 
proper time, a schedule of the goods in the store when it burned, 
as near as he could recollect, a copy of which list was received 
in evidence, containing items respectively valued, amounting to 
$1,830.90; that Fox promised upon the receipt of such inventory 
that he would prepare and send to the witness formal proof of 
loss, but neither he nor the defendant had ever complied there- 
with, and that such failure occasioned the delay in making other 
proof, which was not submitted until March, 1909. 

The policy issued to plaintiff contained on the face thereof a 
clause to the effect that it was subject to all the stipulations and 
conditions printed on page 2 thereof; “and no officer, agent or 
other representative of this company shall have power to waive 
any provision or condition of this policy, except such as, by the 
terms of this policy, may be the subject of agreement indorsed 
hereon or added hereto; and as to such provisions and conditions, 
no officer, agent or representative, shall be deemed or held to have 
waived such provision or condition, unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.” ‘The 
conditions referred to provided, in substance, that the policy 
should be void if the insured concealed or misrepresented any 
material fact concerning the insurance; or if he then had or 
thereafter procured any other insurance upon the property; or, 
upon renewal of the policy, if the hazard were increased without 
knowledge of the company. These are the only express stipu- 
lations whereby the contract of insurance might be rendered in- 
effectual. 

The following clauses are printed on page 2 of the policy: 
“If fire occur, the insured shall give immediate notice of any loss 
thereby in writing to this company, protect the property from 
further damage, forthwith separate the damaged and undamaged 
personal property, put it in the best possible order, make a 
complete inventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon; and, within sixty 
days after the fire, unless such time is extended in writing by this 
company, shall render a statement to this company, signed and 
sworn to by said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the interest of the 
insured and of all others in the property; the cash value of each 
item thereof and the amount of loss thereon; all encumbrances 
(incumbrances) thereon; all other insurance, whether valid 
not, covering any of said property; and a copy of all the descrip- 
tions and schedules in all policies; any changes in the title, use. 
occupation, location, possession or exposures of said property 
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since the issuing of this policy; by whom and for what purpose 
any building herein described and the several parts thereof were 
occupied at the time of the fire; and shall furnish, if required, 
verified plans and specifications of any building, fixtures or 
machinery destroyed or damaged; and shall also, if required, 
furnish a certificate of the magistrate or notary public (not in- 
terested in the claim as a creditor or otherwise not [nor] related 
to the insured) living nearest the place of fire, stating that he 
has examined the circumstances and believes the insured has 
honestly sustained loss to the amount that such magistrate or 
notary public shall certify. ‘The insured, as often as required, 
shall exhibit to any person designated by this company all that 
remains of any property herein described, and submit to exam- 
ination under oath by any person named by this company, and 
subscribe the same; and, as often as required, shall produce for 
examination, all books of accounts (account), bill, invoices and 
other vouchers, or certified copies thereof, if originals be lost, at 
such reasonable place as may be designated by this company or 
its representative, and shall permit extracts and copies thereof 
to be made. * * * No suit or action on this policy, for 
the recovery of any claim, shall be sustainable, in any court of 
law or equity, until after full compliance by the insured with 
all the foregoing requirements, nor unless commenced within 
twelve months next after the fire.” 

It will be observed that while some provisions to which ref- 
erence has been made declare that the policy shall become void 
upon certain conditions, the failure to submit proof of loss within 
60 days from a fire, when that limit has not been extended, is 
not within the specifications enumerated. It is a maxim of uni- 
versal application that forfeitures are not favored. In speaking 
of the requirement to furnish proof of loss to entitle the insured 
to maintain an action against the company, a text-writer says: 

3ut the provisions in the policy in this respect, as in others, are 
to be liberally construed in favor of the insured.” 19 Cyc. 844. 
To the same effect, see 4 Joyce, Ins. § 3275. The editors of the 
American and English Encyclopedia of Law (vol. 13 [2d Ed.] 
329), in discussing the question under consideration, say: “And 
if no forfeiture is provided for in case of failure to furnish 
proofs, forfeitures being stipulated in case of breach of other 
requirements, or furnishing the proofs in the specified time is 
not expressly made a condition precedent to recovery, the great 
majority of recent decisions hold that the effect of failure to 
furnish them is merely to postpone the time of payment to the 
specified time after they are furnished.” 

This legal principle was followed in Stinchcomb vs. N. Y. 
Life Ins. Co., 46 Or. 316, 80 Pac. 213, where, in construing the 
provisions of a life insurance policy, it was determined that non- 
compliance with the stipulations in respect to submitting proofs 
of death within the time specified, where no penalty was attached 
for a failure to comply therewith, did not render the policy void, 
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but required the furnishing of the proofs, before instituting an 
action on the contract of insurance. The rule adverted to having 
been thus recognized is controlling herein, and such being the 
case no errors were committed in allowing plaintiff to testify 
respecting the cause of the delay in furnishing proof of loss. 

(11) An exception having been taken to a part of the general 
charge, it is maintained that the court erred in instructing the 
jury as follows: “There is only one question in this case for you 
to decide, and that is the question of value of this property at 
the time of the fire.” It will be kept in mind that the complaint 
alleged that John C. Fox promised to make out, from memoranda 
received, formal proof of loss and send the same to plaintiff, 
and that-the failure of defendant’s general agent in this respect 
necessitated the delay in submitting such proof, which averment 
is denied generally in the answer. The complaint does not allege 
that proof of loss was waived in any manner. It seems to be 
conceded from an examination of plaintiff’s primary pleading 
that a compliance with the requirements of the terms of the 
policy is essential to the maintenance of this action (Wiedert 
vs. State Ins. Co., 19 Or. 261, 24 Pac. 242, 20 Am. St. Rep. 
809), for it is alleged that such proof was made, though not 
within the time limited therefor. It might well be claimed that 
the informal proof submitted by plaintiff to defendant’s general 
agent afforded some evidence of the loss, but however this may 
be, more formal manifestation thereof was undertaken. The 
averment of the delay in offering proof of loss and the state- 
ment of the reason therefor constitute a narrative, and like all 
other historical matters of inducement the allegation was imma- 
terial, and a denial therefor did not raise an issue of fact for 
trial. Gardner vs. McWilliams, 42 Or. 14, 17, 69 Pac. 915; 
Fleishman vs. Meyer, 46 Or. 267, 271, 80 Pac. 209; Casto vs. 
Murray, 47 Or. 57, 63, 81 Pac. 388, 883. No error was com- 
mitted in thus charging the jury. 

It follows from these considerations that the judgment should 
be affirmed, and it is so ordered. 
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SUPREME COURT OF TENNESSEE. 


CALDWELL 
US. 


VIRGINIA FIRE & MARINE INS. CO-* 


POWERS OF AGENTS—RENEWAL. 


An insurance agent’s commission provided that he had been duly ap- 
pointed to “issue and countersign” its policies, with authority to re- 
new and cancel them, and to assent to assignments thereof, but that 
such authority was subject to the conditions of “this company’s 
printed policy,” and that the agent’s acts should not contravene such 
policy or operate as a waiver thereof. An outstanding policy, issued 
by the agent, provided that no agent should have power to waive any 
provisions of the policy, except such as by its terms might be the sub- 
ject of agreement indorsed thereon or added thereto, and any waiver 
must be written upon or attached to the policy, and that it could be 
renewed under the original stipulations in consideration of the pre- 
mium for the renewed term Held, that the only authority the agent 
had under his commission was to issue, countersign, renew, or cancel 
the company’s printed policies and to assent to assignments of such 
policies and the agent had no authority to make an oral contract of 
insurance, without additional consideration, which included the terms 
of the written policy then issued. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


FIRE INSURANCE—CONTRACTS—EXECUTORY CONTRACTS. 


An oral statement by a fire insurance agent that he would renew out- 
standing policies at their expiration in the future, is at most only an 
executory agreement to renew, and not an executed contract of in- 
surance. 


For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


VALIDITY OF ORAL CONTRACT—POWER OF AGENT—EQUI- 
TABLE ESTOPPEL. 


When a purported oral contract of fire insurance was made by the agent, 
insured had an outstanding policy which provided that no privilege or 
permission affecting the insurance should be claimed by insured unless - 
written upon or attached to the policy. Held, that insured was 
estopped from setting up an oral contract of insurance, made without 
authority, while the written policy existed, and identical with it as to 
parties, amount of indemnity, and subject matter, such a contract 
being in fraud of the company’s rights under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 204-209; Dec. Dig. § 131.) 


FIRE INSURANCE—ACTIONS—PROOF—VARIANCE. 

Insured was not entitled to any legal relief where he alleged in his bill’ 
the existence of an oral executed contract of fire insurance while the 
proof only showed an executory contract to renew a policy, the 
variance being fatal to any legal relief. 


(For other cases, see Insurance, Cent. Dig. §§ 1632, 1644; Dec. Dig. § 645.) 
* Decision rendered, June 6, 1911. 139 S. W. Rep. 698. 
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FIRE INSURANCE—NOTICE OF LOSS. 

Where the policy required notice of loss to be given to the company, notice 
to its agent was not sufficient. 

(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) 


Appeal from Chancery Court, Lake County; Jno. S. Cooper, 
Chancellor. 

Suit by Aaron Caldwell against the Virginia Fire & Marine 
Insurance Company. From a decree for defendant, complainant 
appeals. Affirmed. 


Burnetr & Dona.pson, for Appellant. 
TREZEVANT, BARTLES & TREZEVANT, for Appellee. 


BUCHANAN, J. 

The bill was filed November 23, 1909. It seeks to hold defend- 
ant liable on an oral contract of insurance alleged to have 
been made between the complainant and the agent of de- 
fendant on August 29, 1908, whereby said agent for his 
principal, the defendant, agreed and undertook for and in 
consideration of an agreed premium to write for and on behalf 
of his principal a contract of insurance in favor of complainant, 
covering a storehouse and stock of goods for a term beginning 
on September 9, 1908, and continuing for one year from that 
date, and the alternative averment appeared in the bill that at 
the date aforesaid, August 29, 1908, the complainant was the 
holder of a written policy of insurance issued by the defendant, 
which expired on September 9, 1908, and the oral contract sued 
on was in substance that this old contract of insurance upon its 
expiration should be renewed by the issuance of a new policy in 
writing whereby the complainant would be protected for an ad- 
ditional term of one year from the date of the expiration of the 
policy held by the complainant. 

The bill avers that after the making of the oral contract or 
contracts sued on, and on or about October 26, 1908, the agent 
told complainant that he (complainant) was insured, and that 
again in the early part of November, the agent promised to bring 
the policy to complainant, which it had been agreed should be 
issued, for and on behalf of the defendant company as above set 
out, and that by this conduct of the agent complainant was led to 
believe that the policy agreed on had been written, and that he 
(complainant) was fully protected by it, and that under this 
impression and belief the complainant rested until December 2, 
1908, when his property was destroyed by fire, and it then de- 
veloped that by some oversight on the part of the agent he had 
failed to write the new policy as agreed on aforesaid; that com- 
plainant then tendered to the agent the amount of the premium 
which had been agreed on between them as the consideration for 
the issuance of the new policy, but the agent refused to accept 
the premium, and that complainant then demanded the issuance 
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and delivery of the policy as agreed on aforesaid, but this also 
the agent declined to do, whereupon thé complainant made proof 
of his loss, and forwarded same to the defendant, and de- 
manded payment from the defendant of the sum of $1,500, 
which was the amount for which the oral agreement, be- 
tween the agent and the complainant, provided that the 
new policy should be written; that the above demand for pay- 


ment was refused by the defendant, whereupon the complainant 
brought this suit. 


The defenses relied on are as follows: That the agent had no 
authority to make the oral agreement on which the suit is based; 
that the making of such agreement was beyond the scope of the 
agent’s authority; that the only authority which the agent had 
to act for or bind the defendant was in writing, and consisted 
of a written commission executed by the defendant in duplicate, 
one copy of which was held by the agent, and one by the defend- 
ant, and certain clauses of the standard contract of insurance, 
which was in writing, and which was the only contract of insur- 
ance that the agent had authority to issue for the defendant 
after the same had been executed by the defendant; that this 
standard form of policy contained certain restrictions upon the 
power of defendant's agents to bind it otherwise than in writing, 
and that these restrictions were by the words of the agent’s 
commission embodied in and a part of the commission in sub- 
stance and effect, and operated thereby to restrict and narrow 
the authority of the agent. 


That no knowledge was ever brought home to the defendant 
either by the agent or by the complainant of the oral agreement 
between the agent and the complainant on which this suit is 
based, until after the loss of the complainant’s property by fire; 
that the defendant never authorized in the first instance the mak- 
ing of the contract on which the suit is based, and never ratified 
the making thereof after knowledge of it came home to the de- 
fendant; that, in short, there was no meeting of minds between 
the complainant and the defendant in the matter of the execution 
of the oral agreement on which the suit is based. 

The commission of the agent above referred to was as fol- 
lows :— 

“The Virginia Fire & Marine Ins. Co., Chartered by the Va. 
Legislature 1832, Richmond, Va., After a Century in 
Successful Operation, Richmond, Va., Jan. Ist, 1906. 

“This certifies that B. F. Le Duke (whose sign manual appears 
at the foot hereof in token of his acceptance of this commission 
on the terms hereof) residing or having a place of business in 
Tiptonville, Tenn., has been duly appointed agent of this com- 
pany for the above town to issue and countersign its policies on 
property on which risks against loss and damage by fire and 
lightning may be accepted by him for the purpose of insurance 
‘with authority to renew or cancel such policies and to assent to 
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assignments thereof before loss, but this authority is subject to 
the terms and conditions of this company’s printed policy and said 
agent’s acts hereunder are not to be in contravention thereof, or 
to operate as a waiver of them. 

“This commission is subject to revocation by the officers or 
special agent of said company at will. B. F. Le Duke, Agent. 

“In witness whereof the Pres. and Sec’y of the Va. Fire & 
Marine Ins. Co. have signed this certificate and affix the seal of 
the company at Richmond, the day above written. 

“Wm. H. Palmer, Pres. 
“W. H. McCarthy, Sec’y. 

“Endorsed: B. F. Le Duke, Tiptonville, Tenn. 

“Jan. Ist, 1906.” 

The clauses of the standard insurance policy issued by the 
defendant and relied on in its answer as matter of defense by 
way of restriction on the powers of the agent under the com- 
mission above set out are as follows :— 

“This policy is made and accepted subject to the foregoing stip- 
ulations and conditions, together with such other provisions, 
agreements or conditions as may be indorsed hereon, or added 
hereto, and no officer, agent, or other representative of this 
company shall have power to waive any provisions or conditions 
of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and 
as to such provisions and conditions, no officer, agent or rep- 
resentative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the insurance, under this policy, exist 
or be claimed by the insured, unless so written or attached.” 

“This policy may by renewal be continued under the original 
stipulations in consideration of premium for the renewed term.” 

“In any matter relating to this insurance no person, unless duly 
authorized in writing, shall be deemed the agent of this com- 
pany. 

The defendant company in its answer set up the defense that 
it never received any premium or a consideration from the com- 
plainant for the renewal of the policy which expired on Sep- 
tember 9, 1908, and that there was in fact no payment by the, com- 
plainant of the premium for the renewal of that policy, and that 
there was in fact no renewal of that policy, and that complainant 
is estopped in this suit by that policy, and that an oral contract 
of insurance is not binding or valid in the state of Tennessee. 

On the foregoing issues proof was taken, and on final hearing 
the chancellor dismissed complainant’s bill, with costs, from which 
decree of the chancellor complainant has appealed to this court 
and assigned errors. 

An important point in this case is whether or not the scope of 
the agent’s authority was broad enough to enable him to bind the 
defendant by the oral agreement on which this suit is based. 
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(1) The fact is undisputed in this record that the entire power 
and authority of the agent in this case was at date of the al- 
leged oral contract of insurance, contained in two writings, first, 
the agent’s commission; second, the terms of the written policy, 
which the company in its business issued or as stated in the com- 
mission of the agent, the “company’s printed policy” the use of 
the words “this company’s printed policy,” and the word “count- 
ersigned” in the agent’s commission are important facts in this 
suit. The commission would be ambiguous but for them; how- 
ever, as they are used in the commission it is clear that the agent’s 
authority, and his only authority at the date of the making of the 
alleged oral contract on which this suit is based, was as follows :— 

First. To issue the company’s printed policy. 

Second. To countersign the company’s printed policy (and 
by way of parenthesis it is difficult to see how the agent could 
countersign any but a printed or written policy.) 

Third. To accept risks for purposes of insurance to be 
covered by the company’s printed policy. 

Fourth. To renew the company’s printed policy. 

Iifth. To cancel the company’s printed policy. 

Sixth. To assent to assignments of the company’s printed 
policy before loss. 

But all of the above authority vested in the agent is by the ex- 
press terms of the commission made subject to the terms and 
conditions of the company’s printed policy, and the agent’s acts 
under the commission are not to be in contravention of the 
terms and conditions of the company’s printed policy, nor are 
the acts of the agent to operate under the commission as a waiver 
of the terms and conditions of the company’s printed policy. 

All of the terms and conditions of the printed policy of the 
company which have been hereinbefore set out, and need not be 
here repeated, are in substance and effect that whatever may be 
done by the agent relative to insurance must be done by writing 
indorsed upon the particular policy which is the evidence of the 
contract of insurance. 

There is no evidence in this record showing, or tending to 
show, that the defendant prior to the making of the contract sued 
on expressly or by implication broadened the powers of the 
agent, nor is there any evidence showing, or tending to show, 
that after the making of the contract sued on the defendant ever 
ratified the same. It is therefore clear that in the making of the 
contract sued on the act of the agent was wholly outside of the 
scope of his authority and did not bind his principal. 

We do not find in this record any evidence of conduct on the 
part of the defendant which should in equity and in good con- 
science be held to estop it from relying on the lack of authority 
in the agent to bind it by the contract on which this suit is based. 
On the contrary there is in the record affirmative proof that the 
defendant had no knowledge of any matter which should estop 
it from showing the truth. 
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Mr. Roger W. Cooley in his Briefs on Insurance, vol. 1, p. 
345, lays down as a general rule “that the powers of an agent are 
prima facie coextensive with the business intrusted to his care, 
and will not be narrowed by limitations not communicated to the 
person with whom he deals, and that in such cases the real ques- 
tion is not what power the agent has, but what power the com- 
pany has held him out as having.” 

And a large number of authorities are referred to by the author 
in support of this doctrine, but there is no evidence in this record 
to the effect that the agent was ever held out by the defendant 
to the complainant, or to anyone else as having power to bind 
the defendant by an oral contract to insure or to renew existing 
insurance. On the contrary there is evidence in the record that 
the agent was not so held out by the company. 

Moreover in this case there is no evidence that the complainant 
was ignorant of the limitations on the power of the agent. The 
complainant does testify that the agent had said to him, relative 
to insurance at different times, “You are insured from this time,” 
or the like, and that the agent would thereafter deliver to com- 
plainant a policy covering the particular contract of insurance 
referred to in the remark of the agent; but there is affirmative 
evidence in the record that the defendant had no knowledge that 
such dealings between complainant and the agent had ever oc- 
curred, and there is affirmative evidence in the record that the 
defendant never authorized or ratified transactions of that char- 
acter. There is also evidence in the record that complainant had, 
prior to the date of the oral agreement sued on, and in respect 
of another policy, requested the agent to indorse his sig- 
nature as agent on said other policy, consenting to its 
assignment. This indicates clearly that complainant under- 
stood that to bind the company the acts of the agent must be in 
writing, and further indicating this same knowledge, the evi- 
dence shows that complainant repeatedly asked the agent to bring 
to him, the complainant, the identical policy which he claimed 
was to be issued under the oral agreement sued on, and com- 
plainant admitted on cross-examination, that he did not know of 
a single instance in which B. F. Le Duke as agent for defendant 
had consented to a change in location, use or other matter per- 
taining to insurance without expressing that consent in writing on 
the policy. 

It further appears from the record that complainant’s place of 
business was only removed about the distance of one city block 
from the office of the agent; that each of them resided in the 
town of Tiptonville, a place having a white population of about 
600 or 700 people; that the agent was a customer of the com- 
plainant’s mercantile establishment buying therefrom his, the 
agent’s family supplies, and that the opportunities for communi- 
cation between the complainant and the agent were of almost 
daily occurrence. 

The complainant admits that he never had any communication 
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with the defendant relative to this oral contract on which he 
sued, that he never communicated to the company the substance 
of this contract, or any other matter in relation thereto until 
after the destruction of his property by fire which occurred on 
December 2, 1908. The notice, and the first and only notice, 
which the defendant company ever had from this complainant 
of his claim that the defendant was an insurer of the property 
at the time of the fire, was by means of a proof of loss sworn to 
and subscribed by the complainant on the 13th day of January, 
1909, although complainant must have known that, so far as he 
was concerned at least, the company had no notice from him of 
the contract sued on. He testifies on cross-examination that he 
did not look to or rely upon the agent to renew the policy of 
insurance, but looked to the company to do so; that he did not 
look to the agent individually ; that he did not depend on the agent 
to renew the policy, but depended upon the company the agent 
represented. This was on cross-examination. On re-examina- 
tion he stated that he depended on B. F. Le Duke, as agent of 
the defendant and other companies, to renew three policies. 

On this direct examination the complainant detailed the conver- 
sation which occurred between himself and the agent on August 
29, 1908, constituting the oral contract sued on, as follows :— 

“Question. Now please state in your own way how said 
conversation or-agreement took place, and state the substance of 
the same just as it occurred? 

“Answer. I called him up to my office and told him that I was 
going off within a day or two and would be absent from home 
for two or three weeks, and as I had looked over my memoran- 
dum, I find that there are three policies which would expire ; two 
of them on September 6th, which were the Philadelphia Under- 
writers, $3,000, and Continental, on the same date, for $1,000. 
Also on the 9th, one in the Virginia Fire & Marine Insurance 
Company, for $1,500. I told him I wanted him to renew these 
three policies with the same companies for the same amounts for 
another term of 12 months. He then said, ‘You know the rate 
is a little higher. It is ten cents on the thousand higher;’ and 
I told him that I knew the rate was a little higher, and that I 
wanted him to be sure and renew these three policies. He then 
said he would, and wouldn’t lose any time on the same; that the 
policies would be renewed. 

“Question 44. According to said agreement you speak of, 
were the policies to be renewed at their expiration or at some 
future time? 

“Answer. Right at their expiration.” 

(2) The foregoing statement certainly does not make out a 
contract of present insurance, even if the agent had been clothed 
with authority to execute an oral contract of insurance. The 
above quoted evidence would not be sufficient to amount to an 
executed contract of insurance. It would amount to nothing 
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more in law than an executory agreement to renew an existing 
policy of insurance upon its expiration at a future date. 

The complainant did not call the insurance agent as a witness 
to confirm the evidence although the record shows by the clearest 
inference that the relations between them were friendly and of 
long standing, and this failure is not explained in the record, 
nor is it explained why the agent was not called by the company. 
The failure of the latter to call the agent as a witness may be 
accounted for on the theory that the burden of proof was on 
the complainant, but it is difficult to account for the failure of 
complainant to call this witness, whose testimony, if corrob- 
orative of his own, would have added much to its weight. 

The complainant testified further as follows :— 

“The morning after the fire, which occurred about midnight 
of December 2d, I went to Mr. Le Duke’s office to get my three 
policies which he had agreed to renew and asked him for them. 
He looked through his papers, and handed me two policies; one 
in the Continental and one in the Philadelphia Underwriters. 
I asked him for the policy in Virginia Fire & Marine Company 
for $1,500. He said, ‘Yes, that’s right, let me see,’ and looked 
over his insurance register. He looked up puzzled like and said, 
‘Well, what do you think, Aaron, I overlooked that Virginia 
policy, and failed to register it. I don’t know how. that happened. 
I don’t know what caused me to do that. I was sure that I had 
renewed that policy.’ That is what he said, or that in substance. 
I thereupon demanded my Virginia policy according to the agree- 
ment he had made with me. He said, ‘I don’t know what to 
do.’ He finally said he would not issue me a policy, but said he 
would notify the company of the loss and of the facts.” 

(3) The substance and effect of the estoppel set up in the 
defendant’s answer is that on August 29, 1908, the date of the 
alleged oral contract sued on, the complainant was the holder of 
a policy of insurance issued by the defendant, which expired 
September 9, 1908, in which policy there was the stipulation, 
hereinbefore set out, precluding complainant from claiming any 
privilege or permission affecting the insurance under that policy, 
unless the privilege or permission should be written on the policy 
or attached in writing to the policy, that of this stipulation in the 
policy, by which he was bound, the complainant. had notice 
carried home to him that only by writing indorsed on the policy 
could it be renewed, and that an oral agreement to renew it was 
in fraud of the rights of the defendant, and therefore that com- 
plainant is estopped to set up the oral contract made in fraud 
of the defendant’s rights. 

We think this equitable estoppel set up as a matter of defense 
in the answer is good against the complainant. We know it may 
be said that the oral contract contemplated the execution of a 
new printed or written evidence of the contract of insurance 
beginning at the instant of the expiration of the old evidence 
-or policy, and that each of these evidences constitute in and of 
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themselves different contracts, but the answer to this suggestion 
is that the parties, the amount of indemnity, and the subject- 
matter or property, and the cause of the loss, contemplated by the 
oral contract were the same as in the printed policy on which the 
estoppel is said to arise. 

The insurance or risk was the subject-matter—the property 
right protected on both sides under the printed contract in force 
at the date of the alleged making of the oral contract sued on. 
Under the printed contract two of the mutual covenants were as 
follows: ‘The insurer said, I will pay your loss if your prop- 
erty burns before a time certain. The insured said, You have 
delivered to me your printed policy to pay my loss if my prop- 
erty burns before a time certain, in consideration of which pro- 
tection I agree not to set up any claim for indemnity against you, 
except it be in writing signed by you or your agent, if my prop- 
erty, the subject of the present insurance, is burned after the 
date fixed in your printed policy as the limit of your liability. 

(4) These are mutual covenants dependent one upon the other. 
If the first is binding upon the insurer, the last must be equally 
binding upon the insured. Especially is this true in an equitable 
forum, for we must not lose sight of the fact that although the 
complainant in his bill alleged an executed contract as of date 
August 29, 1908, and prayed for a decree for damages as for a 
breach of that contract, yet his proof wholly fails to show any 
executed contract of insurance, and so under the doctrine se- 
cundum allegata et probata he may not expect this court to ad- 
minister the legal right, which he averred in his bill, but did not 
prove. Am. Lead Pencil Co. vs. N. C. & St. L. Ry. Co., 134 S. 
W. 613, and other authorities there cited. 

His hope to relief therefore depends upon his right to the equi- 
table remedy of specific performance. He cannot in a court of 
equity expect a decree for damages for the breach of a contract 
of which the court of equity under its peculiar principles would 
refuse to decree the specific performance. His proof only shows 
an oral agreement of date August 29, 1908, to renew a policy then 
existing when it should expire on a future date, and he is now say- 
ing in this forum by the alternative prayer of his bill “decree for 
me a specific performance of this oral contract, I am entitled to it 
ex equo et bono.” Is he so entitled? Is he not bound by the 
estoppel, and otherwise disentitled? (5) The remedy of specific 
performance is governed by the same rules which control the 
administration of other equitable remedies ; the right to it depends 
upon elements, conditions and instances, which equity regards as 
essential to its peculiar modes of relief. (6) He who seeks 
equity must do equity, (7) and he who comes into equity must 
come with clean hands. The contract must be perfectly fair, 
equal, and just in its terms and in its circumstances. The con- 
tract and situation of the parties must be such that the remedy 
of specific performance will not be harsh or oppressive. Pom- 
eroy, Eq. Jur. vol. 3 §§ 1404, 1405. 


L Vol. XL.—120. 
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(8) Whenever a party, who as an actor seeks to set the judicial 
machinery in motion and obtain some remedy, has violated con- 
science or good faith or some other equitable principle in his 
prior conduct, then the doors of the court will be shut against 
him in limine, the court will refuse to interfere on his behalf to 
acknowledge his right, or to award him any remedy. Pomeroy, 
Eq. Jur. vol. 1, § 398. 

Under the statutory jurisdiction of this court to administer 
legal remedies many of the cases relied on by complainant might 
have been of weight here if the proof had sustained the averment 
of the bill that the contract sued on was an executed contract, 
but shorn as this case now is, of any semblance of legal right in 
complainant to the execution of a legal remedy, the application 
of authorities is narrowed to those cases involving the application 
of the equitable doctrine of specific performance of contract. 

(9) The complainant averred his legal right, but failed to prove 
it, and averred in the alternative an executory oral contract, and 
thereupon invoked the equitable doctrine of specific performance, 
and must be held to abide the equitable rules which govern that 
branch of the jurisdiction of this court. 

In Trigg vs. Read, 5 Humph, 549, this court, speaking through 
Judge Turley, quoted as follows from Mr. Story :— 

“Mr. Story, in speaking of the power of a court of chancery to 
rescind, cancel, or direct a surrender of contracts, securities or 
deeds, or to enforce them by a specific performance (section 693) 
says: “The application to a court of equity for either of the 
purposes is not strictly speaking a matter of absolute right, upon 
which the court is bound to pass a final decree, but it is a matter 
of sound discretion, to be exercised by the court, either in grant- 
ing or refusing the relief prayed, according to its own notion of 
what is reasonable and proper under all the circumstances of the 
peculiar case. Thus, for instance, a court of chancery will some- 
times refuse to decree a specific performance of an agreement, 
which it will yet decline to order to be delivered up, canceled or 
rescinded. On the other hand, a specific performance will be 
decreed upon the application of the other. And an agreement 
will be rescinded or canceled upon the application of one party, 
when the court would decline any interference at the instance 
of the other. So that we are to understand that the interference 
of a court of equity is a matter of mere discretion, not, indeed, 
of arbitrary and capricious discretion, but of sound and reason- 
able discretion—secundum arbitrium boni judicis.’ 17 Ves. 107 5 
18 Ves. 335; 16 Ves. 305; 18 Ves. 12; 3 Atk. 188; 18 Ves. 111. 

And in the s same opinion occurs the ‘followi ing quotation from 
Mr. Story :— 

“Mr. Story in commenting on the legal principle that if one 
party has actual knowledge of an event or fact from private 
sources not then known to the other party from whom he pur- 
chases, and which knowledge would materially enhance the value 
of the thing purchased, or change the intention of the party as 
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to the sale, the contract of the sale will nevertheless be valid, 
observes: “There are many duties that belong to the class of im- 
perfect obligations which are binding on conscience, by which 
human laws do not, and cannot, undertake directly to enforce. 
But, when the act of a court of chancery is sought to carry into 
execution such a contract, then the principles of ethics have a 
more extensive sway. And a purchase made with such reserva- 
tion of superior knowledge would be of too sharp a character 
to be aided and enforced by a court of chancery. It is a rule 
in equity that all the material facts must be known to both parties 
to render the agreement fair and just in all its parts; and it is 
against all the principles of equity that one party, knowing a 
material ingredient in an agreement, should be permitted to sup- 
press it, and still call for a special performance.’ Story’s Eq. 
Jur. § 206; 2 Kent, Com. (2d Ed.) § 49, pp. 490, 491; Parker 
vs. Grant, 1 Johns. Ch. 630; Ellord vs. Landorff, 1 B. & B. 230, 
231." 

Our cases in great number abound in applications of the 
fundamental principles above quoted. Applying these principles 
to the case at bar, is the oral agreement sought to be enforced 
fair, equal, and just as between the complainant and defendant? 
We hold it is not. The agent had no authority to make it. It 
has been held by this court that an executory agreement between 
the agent and the insured to the effect that the insurance policy 
would be valid notwithstanding the vacancy of the premises was 
beyond the power of the agent to make where the policy contained 
a clause invalidating the insurance if the premises should be 
vacant. This court, speaking through Mr. Justice Neil, said :— 

“To give legal effect to such executory agreement in contraven- 
tion of the plain terms of the written instrument would be to 
set aside well-settled and important rules of law.” 

In support of which the opinion cited a large number of 
authorities. Johnson vs. Insurance Co., 119 Tenn. 609, 107 S. 
W. 688. 

The same reasoning underlying the conclusion of this court 
in the case last above cited exists here. The defendant had 
given the agent no written or verbal power or authority to make 
the oral contract. It was made clearly in violation of the agent’s 
commission, and of a written contract then existing between com- 
plainant and the defendant. It was founded on no consideration 
moving to defendant. It was made without the knowledge of 
the defendant. If defendant had known of its existence prior 
to the fire, it could have repudiated the contract and thus avoided 
all loss. This is true under the policies issued by the defendant 
even if the consideration passed to the defendant at the time of 
the issuance of the policy. 

Under the terms of the contract, which the oral agreement con- 
templated, the complainant was bound in the event of loss to 
submit the question of sound value of his loss and damage to 
arbitrators for an award in the premises, and he was likewise 
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bound in case of loss to give immediate notice thereof to de- 
fendant in writing, and he was likewise bound to perform other 
covenants looking to an exact estimate of the loss sustained in 
the interest and further protection of the defendant. The latter, 
under the policy, was entitled to proration with other insurers in 
case of loss, and the record shows that there were other insurers 
of the property. The defendant was also entitled under the 
policy to subrogation to the rights of the insured in the event of 
the loss caused by the negligence of any other person. 

All of these rights of the defendant under the policy con- 
templated by the oral agreement were by the terms of that policy 
made conditions precedent to the maintenance by complainant of 
any suit or right of action in law or equity. Such conditions pre- 
cedent have been held valid, and where not performed to operate 
as a bar to an action on the policy. Hamilton vs. Liverpool, 
London & Globe Ins. Co., 136 U. S. 242, 10 Sup. Ct. 945, 34 L. 
Ed. 419, and Insurance Co. vs. Morton-Scott-Robertson Co., 
106 Tenn. 572, 61 S. W. 787. 

The defendant never received immediate notice of the loss. 
It was 42 days after the loss before defendant was notified there- 
of. (10) Notice to defendant’s agent, if such was given, was 
not sufficient. 1 Clement on Ins. Co. p. 9; Johnson vs. Insurance 
Co., 119 Tenn. 598, 107 S. W. 688. 

There is no pretense in the record that the complainant has 
ever complied with the other conditions precedent to his right 
of action on the policy contemplated by the oral agreement. 

This court has held that a requirement to give 10 days’ notice 
of an injury or accident under an insurance contract is a reason- 
able requirement, and, in the absence of a valid excuse, that 
failure to give such notice within the designated time operates 
to defeat a recovery. Blackman vs. Casualty Co., 117 Tenn. 
578, 103 S. W. 784. 

We have examined the authorities submitted by the complain- 
ant for our consideration. The cases they present are easily 
distinguishable from the principles which control this case. Upon 
a full and careful review of the law and the facts, we are fully 
satisfied without further elaboration that the complainant was 
and is not entitled to the relief prayed for in this cause, and the 
decree of the chancellor is therefore affirmed. 
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SUPREME COURT OF ARKANSAS. 


ATLAS FIRE & TORNADO INS. CO. 
vs. 
MALONE-* 


FIRE POLICIES—DEFENSES—BURDEN OF PROOF. 

In an action on a fire policy, the burden is on insurer to show that in- 
sured’s interest was other than unconditional and sole ownership, 
within a provision exempting liability on such condition. 

(For other cases, see Insurance, Cent. Dig. §§ 1650-1658; Dec. Dig. § 646.) 


FIRE POLICIES—DEFENSES—QUALIFIED OWNERSHIP. 

Insured under a fire policy was the substantial owner within a provision 
exempting liability if his interest was other than unconditional and 
sole ownership, where he was in undisputed possession, claiming to 
be the sole owner under a warranty deed, though the deed recited an 
outstanding interest in a minor heir, conveyance to insured of which 
grantors covenanted to obtain on her reaching her majority. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Hart, J., dissenting. 


Appeal from Circuit Court, Monroe County; Eugene Lank- 
ford, Judge. 


Action by J. V. Malone against the Atlas Fire & Tornado 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Tuomas & LEE for Appellant. 
H. A. Parker and G. F. CHapLine, for Appellee. 


Kirsy, J. 

This action was brought by appellee against the fire insurance 
company upon a policy issued to him by it on March 14, 1910, 
upon a store building and certain fixtures therein, for $500, the 
amount of the policy; a loss having occurred during the life of 
it, and proof of loss being duly made under its terms. Ap- 
pellant objected to the payment of the loss, claiming that the 
policy was void because the title of appellee to the property was 
other than unconditional and sole ownership, both legal and 
equitable. 

The policy provided: “This entire policy shall be void if the 
insured has concealed or misrepresented in writing or otherwise 
any material fact or circumstance concerning this insurance or 
the subject thereof, or if the interest of the insured in the prop- 
erty be not truly stated herein; * * * or if the interest of 
the insured be other than unconditional and sole ownership both 
legal and equitable.” 


* Decision rendered, June 19, 1911. 138 S. W. Rep. 962. 
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The agent of appellant who was authorized to issue policies 
solicited the risk of appellee, and the policy was issued upon the 
storehouse, situated on the north half of lot 1, block 9, in the town 
of Blackton, and the fixtures contained therein. No written ap- 
plication was made for the insurance nor representations as to 
title. 

The answer alleged that appellee was not the owner of the 
property at the time he applied for the insurance, and that his 
representation “as to his ownership of said property at the time 
he obtained the insurance was false and fraudulent, and the fact 
that he was not the owner thereof was concealed by him in order 
that he might obtain the insurance on this property,” and denied 
liability because thereof. 

The testimony showed that the fire which destroyed the build- 
ing and fixtures occurred on the morning of May 31, 1910; that 
the proof of loss was received by the company on the 15th day 
of June, showing the value of the fixtures to be $479.75, and the 
building $300. 

Appellee testified that he bought the property in January, 1910, 
and was the owner thereof and in possession of it from that time 
until it was burned. He offered in evidence the following deed: 
“Warranty Deed. Know all men by these presents, that we, 
S. L. Brown, widow of W. C. Brown, Effie Brown and A. G. 
Brown, heirs at law of W. C. Brown, deceased, and Florence 
Brown, wife of the said A. G. Brown, for and in consideration 
of the sum of two hundred and thirty-nine 29-100 dollars, to us 
in hand paid by J. V. Malone, the receipt whereof is hereby 
acknowledged, do hereby grant, bargain, sell and convey unto 
the said J. V. Malone, and unto his heirs and assigns forever, 
the following lands lying in the county of Monroe and state of 
Arkansas, to wit: The north half of lot No. One, Block Number 
Nine, Twn. of Blackton, Ark. To have and to hold the same 
unto the said J. V. Malone, and unto his heirs and assigns for- 
ever, with all appurtenances thereunto belonging. And we here- 
by covenant with the said J. V. Malone that we will forever 
warrant and defend the title to the said lands against all claims 
whatsoever, and that we will procure deed from Winnie Brown, 
the remaining heir at law of the said W. C. Brown, as soon as 
she reaches maturity, and will protect the said Malone from all 
claims of title made by her as heir at law of the said W. C. 
Brown. And I, Florence Brown, wife of the said A. G. Brown, 
for and in consideration of said sum of money, do hereby release 
and relinquish unto the said J. V. Malone, all my rights of dower 
and of homestead in and to the said lands. Witness our hands 
and seals on this the 29th day of January, 1910. Sarah L. 
Brown. (Seal.) Effie Brown. (Seal.) A. G. Brown. (Seal.) 
Florence Brown. (Seal.)”’ 

Appellant excepted to the court’s refusal to instruct the jury 
as follows: “Before the plaintiff can recover on his policy of 
insurance, he must show he was the owner of the property in- 
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sured at the time he insured same, and he must prove that he 
was the owner of the north half of lot 1, block 9, in the town of 
Blackton, at the time the said policy was issued to him, and plain- 
tiff shows by the two deeds introduced by him that he was not 
the owner of said property at the time the said insurance policy 
was issued.” 

After the testimony was in, appellant announced that it relied 
solely upon the question of appellee’s title being insufficient un- 
der the policy, and the court examined the deed and declared it 
was sufficient, and appellant announced it had no other defense. 
The court then directed a verdict for the appellee, which was 
returned, and gave judgment in the sum of $500, and interest, 
with 12 per cent penalty, and assessed $50 as an attorney’s fee 
for the appellee, and from this judgment the insurance company 
appealed. 

(1) The only question in this case is whether the interest of 
the insured was other than unconditional and sole ownership, 
both legal and equitable, of the property insured at the time of 
the issuance of the policy, and, appellant having alleged that he 
was not such owner and insisted that the policy was void under 
its conditions because thereof, the burden of proof to show such 
fact was upon it. Morris vs. Imperial Insurance Co., 106 Ga. 
461, 32 S. E. 595; Gardner vs. Continental Insurance Co. (Ky.) 
75 S. W. 283; Cooley’s Briefs, vol. 2, 1181; 2 Clement’s Fire 
Ins. p. 174. 

It introduced no testimony whatever relative to appellee’s 
interest in the property, and the testimony showed that he had 
been in possession and claiming to be the owner thereof from the 
time of his purchase and the conveyance to him. It is true that 
there is a recital in appellee’s deed to the lot that the grantors 
are the widow and heirs of Brown, the former owner, but the 
receipt of the whole consideration is acknowledged and the entire 
property is conveyed. 

(2) The warranty was to defend the title against all claims, 
and to procure a deed from the remaining heir at law of said 
Brown as soon as she reached maturity, and to protect the grantee 
from all claims of title made by her as such heir at law. This 
recital does not control the granting clause nor limit in any way 
the estate granted, and at most could not be considered more 
than notice that at the time of the conveyance there was one heir, 
a minor, who did not join in it. There was no testimony offered 
to show that the minor still lived, or that she had not come of 
age and conveyed the property to appellee’s grantors, and thereby 
passed it to him through his said deed, before the policy was is- 
sued; and we hold that appellee was the real and substantial 
owner of the property, within the meaning of the terms of the 
policy, being in the undisputed possession thereof and claiming 
to be the sole owner under a deed conveying unconditionally the 
whole estate to him, and as such was entitled to recover. Yost 
vs. Dwelling House Ins. Co., 179 Pa. 381, 36 Atl. 317, 57 Am. 
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St. Rep. 604; Gaylord vs. Lamar Ins. Co., 40 Mo. 13, 93 Am. 
Dec. 289; Ark. Ins. Co. vs. McManus, 86 Ark. 115, 110 S. W. 


The object of these and similar conditions in this and like 
policies is to make sure that the person seeking insurance is the 
real and substantial owner of the property or interest in it, on 
which he intends to obtain insurance, and thereby to prevent 
wagering policies and fraudulent losses. Lewis vs. New Eng- 
land Ins. Co. (C. C.) 29 Fed. 496. 

In this view of the case, appellant was not entitled to the in- 
struction asked, and, the facts being undisputed, there was no 
question to be determined by the jury, and the court properly 
directed their verdict. 

Finding no error in the record, the judgment is affirmed. 

Hart, J., dissenting. 


SUPREME COURT OF ARKANSAS. 


QUEEN OF ARKANSAS INS. CO. er AL. 
US. 


TAYLOR 


NOTICE TO AGENT—EFFECT. 

Where one applying for fire insurance told the agent that his title to the 
property to be insured was a homestead entry and the application 
stated that fact, the information given to the agent was notice 
binding upon the company as to the state of the title. 


(For other cases, see Insurance, Cent. Dig. § 968; Dec. Dig. 378.) 


CONDITION AS TO OWNERSHIP—WAIVER. 


An insurance company with knowledge that the insured’s title to the prop- 
erty insured was only that of a homestead entry, having issued a 
policy, is estopped from claiming a forfeiture under the provisions 
of the policy, declaring that it shall be void if the interest of the in- 
sured be other than unconditional and sole ownership, or if the sub- 
a of the insurance be a building on ground not owned by the insured 
in fee. 


(For other cases, see Insurance, Cent. Dig. § 986; Dec. Dig. § 377.) 


INSURABLE INTEREST. 

In view of Kirby’s Dig. § 2738, providing that ejectment may be main- 
tained by one claiming land under an entry made with the register 
and receiver of the United States Land Office, one having made such 
a homestead entry has an insurable interest in the buildings placed 
upon the land. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157; Dec. Dig. § 115.) 
* Decision rendered, June 19, 1911. 138 S. W. Rep. 990. 





Fire. | Queen of Arkansas Ins. Co. et al vs. Taylor 1915. 


ACTIONS—LIABILITIES OF SURETIES. 


Under the direct provisions of Kirby’s Dig. § 4376, the sureties on the bond 
required of an insurance company may be joined as defendants in an 
action against the insurance company upon claims based upon policies. 


(For other cases, see Insurance, Dec. Dig. § 624.) 


FORFEITURE—PROOF OF LOSS. 


Where the insured in his application for insurance upon a building in- 
formed the agent that his interest in the land was that of a home- 
stead entry, his statement in the proof of loss that the building was. 
on his land, should be regarded as having been made in the light of 
that disclosure and, if not in fact true, is not ground for forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 1342; Dec. Dig. § 542.) 


LOSS—FAILURE TO PAY—ACTION—RECOVERY OF PENALTY. 


Where an insurer fails to pay a loss within the time prescribed by the 
policy after demand, it is liable for the penalty of 12 per cent of the 
amount prescribed by law, as well as a reasonable attorney’s fee to 
be taxed by the court. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Ashley County; H. W. Wells, 
Judge. 

Action by Surcie Taylor against the Queen of Arkansas Insur- 
ance Company and others. From a judgment for plaintiff, de- 
fendants appeal. Affirmed. 


The plaintiff brought an action against the insurance company 


and the sureties on its bond upon a policy of insurance issued 
upon his dwelling house in the sum of $700, and its contents in 
the sum of $100, claiming a total destruction of the house and 
$64 value of the contents, and asked judgment for $764, with 
interest from the 27th day of August, and a penalty of 12 per 
cent with a reasonable attorney’s fee to be taxed against the 
defendant. The company admitted the execution of the bonds, 
with the other defendants as,sureties thereon, the issuance of the 
policy, the destruction of the premises by fire and the $64 worth 
of contents, but denied liability, because of alleged false warran- 
ties made by plaintiff as to his ownership of the property at the 
time of and in his application for insurance, and because of false 
statements made as to such ownership and value after the loss 
occurred. The defendants Files and Kimball filed separate an- 
swers, admitting they were sureties on the bonds, and sought to 
escape liability upon the same ground as alleged by the company. 
They also moved the court to require the plaintiff to elect upon 
which of the two bonds executed by the company and themselves 
he would rely for recovery. The company moved the court for 
an order requiring plaintiff to file its muniments of title, and also 
a motion to make the complaint more specific. Plaintiff filed an 
amendment to his complaint, describing the subdivision of land 
upon which the house was situated, and exhibiting a copy of the 
receipt of the receiver of the United States Land Office at Cam- 
den, showing the payment of fees for homestead entry, and al- 
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leged at the time he made application for insurance he informed 
the agent of the company of the character and nature of his title, 
and that said agent was the one who took the application, col- 
lected the premiums, and delivered the policy, and that he in- 
serted in the application nature of the title claimed by plaintiff, 
which application he alleged was in the possession of the com- 
pany, and they with full knowledge thereof issued the policy and 
waived the conditions and right to insist upon a forfeiture be- 
cause thereof. He further alleged liability of defendants on 
either or both bonds. Some other motions and demurrers were 
filed, upon which the court took no action. 

The testimony tended to show that Newsom Taylor, the plain- 
tiff’s brother, first homesteaded the lands and erected the im- 
provements thereon, worth about $1,200; that afterwards he 
sold the improvements to his brother, this plaintiff, and sur- 
rendered and had canceled his right to the homestead, and that 
the plaintiff made his application to enter the lands upon which 
the improvements were situated on February 5, 1909, paying the 
fee therefor and receiving the regular receiver’s receipt; that 
afterwards he applied to W. H. Lindsey, agent of the insurance 
company at Hamburg, for a policy of insurance, at the time ask- 
ing him if he could get a policy upon property situated upon 
lands, the title to which had not yet been proved up. Being told 
by the agent that he thought so, he made application for insur- 
ance. ‘The application was written out at the time by said com- 
pany’s agent, he and his brother together answering the questions 
as asked, and both of them claiming that they told the agent that 
his title was a homestead entry, and that he exhibited his re- 
ceipts from the receiver of the Land Office to the agent at that 
time, and the agent said he would put it down in the application 
“homestead entry.” The agent does not remember the receipt 
having been shown him, but said: “My recollection is that he 
gave the title as a ‘homestead entry.’ I would have to refer to 
the application as to that.” In reply to the question if he was 
not informed that it was a homestead entry, upon which plaintiff 
had not lived for the time required in order to prove up and get 
a patent, said: “My understanding was that he had not made 
proof of the land, but I think his object was to claim the house. 
I don’t see what other construction he could have put on it. Q. 
Was your information which you gathered from Newsom and 
Surcie at the time that they had clear title to the homestead entry, 
or that Surcie would have to prove up in the future? A. No; I 
had no information to that effect. My understanding was that it 
had passed from Newsom to Surcie in some way. Newsom 
spoke of building the house, and it was turned over to Surcie in 
some way. Q. When you wrote ‘homestead entry’ on the appli- 
cation, did you understand and did you mean by this that the 
land was Surcie Taylor’s free and clear, or that the United States 
had not yet made him a clear title to it? A. I was unsettled as 
to that, because when we used the words ‘homestead entry’ I 
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paid no attention to the answer except to write it down. I can- 
not be clear as to how it was only that it had been transferred 
from Newsom to Surcie. * * ° * [understand that Surcie had 
purchased it from Newsom. Q. What do you understand from 
the answer ‘homestead entry’? A. I understand that where a 
man is on a place, and that the time had not expired for making 
proof, I cannot understand it any other way. That is the only 
way I understand ‘homestead entry.’ ” 

This application showing “homestead entry” as plaintiff’s claim 
of title was forwarded to the company’s home office and the 
policy sued on issued and returned through its said agent Lindsey 
and delivered to plaintiff, who paid Lindsey at the time $12 and 
gave his note for the balance of the premium, and afterwards 
paid it to Lindsey and took up his note. It is not disputed that 
the title was described in the application as “homestead entry,” 
although the adjuster testified that he never did know what this 
meant until it was explained to him by W. H. Lindsey, that he 
could have ascertained what it meant by making inquiry, and that 
he was not in fact aware that the insured was not the owner of 
the land on which the house was situated until he called on him 
after the fire. Kimball testified that he was secretary of the 
company, and that the policy was issued to the plaintiff based on 
the application which was in its custody and attached to his testi- 
mony; that he examined statements in it before issuing the 
policy, and would not have issued it if he had understood the 
facts in regard to the ownership of the title of the property at 
the time as he now understands them; that it was not the policy 
of the company to take risks and issue policies covering prop- 
erty where the applicant is not the owner of the property to be 
insured; that he did not learn the insured was not the owner 
until the adjuster called on him after the fire. Plaintiff made 
his proof of loss in time, and stated: “Yes; I said the building 
was on my land. * * * I did not know what other statement 
to make except say that I owned the property without any ex- 
ceptions. I had told Dr. Lindsey how I owned it and told him 
to write it down, and he did put it in the application, and I 
showed the receipt to Dr. Lindsey, and thought by the company 
accepting it that it was all right.” The receiver’s receipt from 
the United States Land Office was introduced in testimony. The 
policy contained the following clauses: “This entire policy shall 
be void if the insured has concealed or misrepresented in writing 
or otherwise any material fact or circumstance or the subject 
thereof, or if the interest of the insured in the property be not 
truly stated herein, or in case of any fraud or false swearing by 
the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss, * * * or if 
the interest of the insured be other than unconditional and sole 
ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple, * * * if an 
application of survey, plan, or description of property be referred 





1918 Insurance Law Journal Vol. 40. [Oct., 1911. 


to in this policy, it shall be a part of this contract and a war- 
ranty by the insured. * * * This policy is made and accepted 
subject to the foregoing stipulations and conditions.” The court 
instructed the jury and a verdict for the plaintiff was returned 
in the sum claimed, with 6 per cent interest from November 27, 
1909, ninety days from the receipt of proof of loss by the com- 
pany, and on motion rendered judgment against the company, 
and A. W. Files and G. H. Kimball, sureties on the bond, the 
other surety sued not having been served with process, and as- 
sessed a penalty of 12 per cent on the amount recovered, and an 
attorney’s fee of $100 under the act of March 29, 1905. From 
this judgment defendants appealed. 


A. W. Fites, for Appellants. 
GrorcE & But eR, for Appellee. 


KirbBy, J. (after stating the facts as above). 

[1] It is contended, first, that appellee was not the sole owner 
of the property insured, and not the owner of the fee of the land 
upon which the house was situated at the time of its issuance, 
and, having represented himself to be, that the policy was void 
by its terms and the applicants not liable thereon. 

It is true the policy did contain these provisions, but the 
agent of the company took appellee’s application for insurance, 
being informed at the time that he claimed title to the premises 
as a homestead entry, and understanding therefrom that the house 
was situated upon land that had been entered as a homestead, 
and had not been proved up and a patent issued. The agent wrote 
in the application that the insured’s claim of -title was a “home- 
stead entry,” and upon this application sent to the home office 
the policy was issued, and, having authority to receive and for- 
ward applications for insurance, this information given the 
agent at the time of making the application was notice to and 
binding upon his company. Capital Fire Ins. Co. vs. Montgom- 
ery, 81 Ark. 510, 99 S. W. 687. Without regard to the agent’s 
understanding of the facts relative to the title, with notice of 
which it is charged, the company had the application showing the 
insured’s claim of title was a “homestead entry,” and was there- 
by put upon inquiry and charged with notice of the actual facts 
relating to the title, which would easily have been developed upon 
such inquiry made. 

[2] Having issued the policy with notice that the insured was 
but a homestead entryman and had not yet proved up and ob- 
tained a patent from the government to the land, it is estopped 
from claiming a forfeiture and avoiding the liability incurred 
under the policy, because the insured was not the owner of the 
fee of the land whereon the building was situate when it was 
issued. King vs. Cox, 63 Ark. 204, 37 S. W. 877; Ins. Co. vs. 
Brodie, 52 Ark. 11, 11 S. W. 1016; 2 Clement, Fire Ins., 170; 
Brooks vs. Erie Ins. Co., 76 App. Div. 275, 87 N. Y. Supp. 748; 
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Id., 177 N. Y. 572, 69 N. E. 1120; Cross vs. Nat. Ins. Co., 132 
N. Y. 133, 31 N. E. 390; Broadhead vs. Lycoming Ins. Co., 14 
Hun (N. Y.) 452; O’Brien vs. Greenwich Ins. Co., 95 Mo. App. 
301, 68 S. W. 976; Pope vs. Glens Falls Ins. Co., 130 Ala. 356, 
30 South, 496; Am. Ins. Co. vs. Donlon, 16 Colo. App. 416, 66 
Pac. 249; Home Ins. Co. vs. Mendenhall, 164 Ill. 458, 45 N. E. 
1078, 36 L. R. A. 374; Allen vs. Home Ins. Co., 133 Cal. 29, 65 
Pac. 138; Strause vs. Palatine Ins. Co., 128 N. C. 64, 38 S. E. 
250. 

[3] It is not questioned that the insured had an insurable in- 
terest in the property destroyed, and the facts show that he had 
purchased it and was in possession, with the right to claim it 
against every one but the government, and with the right to have 
the title from the government upon complying with the require- 
ments of the homestead law, and we hold that he did have an 
insurable interest. Sections 2738, 2739, Kirby’s Dig.; 19 Cyc. 
584. 

[4] ‘he sureties were properly joined in the action against the 
company upon its failure to pay after the loss occurred. Sec- 
tion 4376, Kirby’s Dig.; American Ins. Co. vs. Haynie, 91 Ark. 
43, 120 S. W. 825; Crawford vs. Ozark Ins. Co., 134 S. W. 951. 

[5] It is too late for appellants to complain here that the com- 
plaint in the action was not signed by counsel nor verified, after 
having without objection thereto on that account filed an answer 
and gone to trial in the case. It should by proper motion have 
had the complaint stricken out or signed by counsel and verified. 

[6] Neither is there anything in the contention that they were 
entitled to a continuance and forced into a trial of the cause 
when they were not ready, since they filed no motion for a con- 
tinuance, setting up grounds therefor, as the law requires. 

[7] The statements made by the insured after the fire occurred 
in proof of loss relative to his ownership must be regarded as 
having been made in the light of the facts relating thereto as 
already communicated to the agent and the company, and, it not 
in fact true, were not intentionally false, nor false at all, under 
the circumstances, and no forfeiture was incurred on account 
thereof. German-American Ins. Co. vs. Brown, 75 Ark. 251, 87 
S. W. 135; 19 Cyc. 855. 

[8] The insured was entitled to interest from ninety days 
after the proof of loss was received by the company, under the 
terms of the policy, and, the loss not having been paid within the 
time specified after demand made therefor, the penalty provided 
by law, as well as a reasonable attorney’s fee to be taxed by the 
eourt. Ark. Ins. Co. vs. McManus, 86 Ark. 115, 110 S. W. 797; 
Pac. Mutual Life Ins. Co. vs. Carter, 92 Ark. 378, 123 S. W. 384, 
124 S. W. 764. 

We find no error in the instructions given and no prejudicial 
error in the record of this cause, and the judgment will be af- 


firmed. 
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SUPREME COURT OF WASHINGTON. 


NASLUND 
US. 
SVEA INS. CO.* 


CANCELLATION OF POLICY—QUESTION FOR JURY 

Evidence in an action on a fire policy held to make a question for the jury 
on the issue of its cancellation prior to the fire. 

(For other cases, see Insurance, Dec. Dig. § 668.) 


Department 1. Appeal from Superior Court, Snohomish 
County; W. W. Black, Judge. 

Action by N. T. Naslund, doing business under the firm name 
and style of the Hub Wall Paper Company, against the Svea In- 
surance Company. Judgment for plaintiff. Defendant appeals. 
Affirmed. 


H. A. P. Myers and GRANGER & CLARKE, for Appellant. 
5S. A. Bostwick and ANDREW JOHNSON, for Respondent. 


Mount, J. 

The plaintiff brought this action to recover upon a policy of 
fire insurance. The complaint alleged, that the defendant is- 
sued to the plaintiff a certain policy of insurance covering a 
stock of goods belonging to the plaintiff, in Everett, Washington, 
which policy insured the plaintiff against loss by fire to the ex- 
tent of $1,500; that the goods were wholly destroyed by fire on 
August 2, 1909, while said policy was in force, and _plaintiff’s 
loss by reason of the fire was in excess of $1,500. Defendant’s 
answer admitted the execution of the policy, but alleged affirma- 
tively that the plaintiff, prior to the fire, surrendered and or- 
dered the cancellation of the policy; that in pursuance of such 
order the policy was canceled on July 22, 1909, prior to the date 
of the fire. Plaintiff denied the cancellation of the policy. This 
issue of fact was the only one in the case. All the other facts 
were admitted. The case was tried to the court and a jury. The 
trial resulted in a verdict in favor of the plaintiff. The defend- 
ant thereupon filed a motion for a judgment non obstante vere- 
dicto, and also a motion for a new trial. These motions were 
overruled by the trial court, and a judgment was entered upon 
the verdict. The defendant has appealed. 

[1] It is argued that the court erred in denying these mo- 
tions. There is abundant evidence in the record to support a 
verdict upon either side. The evidence offered by the defendant 
shows that the policy was canceled and a complete settlement had 
between the parties on July 22, 1909, and that the fire occurred 


* Decision rendered, Aug. 10, 1911. 117 Pac. Rep. 264. 
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on August 2, 1909. The evidence offered by the plaintiff shows. 
that the policy was not surrendered for cancellation, but was in 
force at the time of the fire; and in order to account for the fact 
that the policy was in possession of the agent of the defendant 
at the time of the fire, the plaintiff’s daughter testified that, soon 
after the policy was delivered to the plaintiff, she took the same, 
by direction of her father, to place it in a bank for safe keep- 
ing; that while on her way to the bank she called at the office 
of the agent of defendant to make a collection from him, and 
there by mistake left the policy, where it remained until after 
this action was begun. ‘There was a direct conflict in the evi- 
dence upon the question of the cancellation of the policy; so that, 
when the case was finally submitted, the jury was required to- 
find that the witnesses for one side or the other were entirely 
mistaken or had testified falsely. The case was therefore clearly 
one for the jury, and the court did not err in refusing to enter a 
judgment non obstante. 

[2] In passing upon the motion for a new trial, the trial judge 
indulged in much talk upon what he conceived the rule to be in 
cases of this kind. He also indulged in some criticism of this 
court, and said that, if he had been trying the facts, he might 
have arrived at a conclusion different from the one arrived at 
by the jury; and gave the inference that he probably would 
have done so. Counsel for the appellant now insist that, because 
the trial court was convinced that the verdict of the jury was 
wrong, it was his duty to set it aside, under the rule in Clark vs. 
Great Northern Ry. Co., 37 Wash. 537, 79 Pac. 1108. We have 
carefully read the evidence and the statements made by the 
trial court, and we are not satisfied that the court was of the 
opinion that the verdict was not sustained by the evidence, or was 
against the weight of the evidence; and for that reason the case 
is not controlled by the cases cited. The trial court evidently had 
some doubts that the verdict was a correct one; as we have. 
But he did not say, and we think did not mean to infer, that the 
verdict was in his opinion not sustained by the evidence, or was 
contrary to the weight of the evidence. He meant simply that he 
was in doubt upon that question. 

The judgment must therefore be affirmed. 

Dunbar, C. J., and Gose, J., concur. Fullerton, J., concurs in» 
the result. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


HAMMOND PACKING CO. 
VS. 


HOWEY. 


FIRE INSURANCE—ACTIONS—EVIDENCE—SUFFICIENCY. 

Where in an action on a fire policy, the issues were whether a fire occurred, 
and whether proof of the amount of loss and of the amount of in- 
surance was furnished, an instrument executed by an attorney in 
fact of an insurer, subsequent to the commencement of the action ad- 
justing insured’s claim against insurer, at a specified amount payable 
in installments, subject to the right of insured to sue on nonpayment 
of the claim as specified, and stipulating that the instrument should not 
prejudice any of the rights of insured to prosecute existing actions, 
did not prove the fact of loss and proof thereof essential to a recovery. 


‘(For other cases, see Insurance, Dec. Dig. § 665.) 


FIRE INSURANCE—ACTIONS—EVIDENCE. 


To entitle insured in a fire policy to recover the full amount of the policy 
for a loss he must prove that the property covered by the policy was 
destroyed, or damaged by fire, and that the loss was equal to or 
exceded the amount agreed to be paid by the policy. 


(For other cases, see Insurance, Dec. Dig. § 665.) 
McLaughlin, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by the Hammond Packing Company against William J. 
Howey. From a judgment dismissing the complaint on trial be- 
fore a jury, plaintiff appeals. Affirmed. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Miller, and Dowling, JJ. 


WENDELL P. Barker, for Appellant. 
MortiMeER M. MENKEN, for Respondent. 


INGRAHAM, P. J. 

This action was brought against the defendants as general 
manager and authorized attorney of certain individual under- 
writers doing business as the Isthmus Lloyds of the city of New 
York. The complaint alleges: ‘That the defendant and one 
Patterson were general managers of and duly authorized attor- 
neys for the individual underwriters named. That on or about 
the 28th of May, 1903, said Patterson and Howey, acting as the 
agents and attorneys in fact of said underwriters, entered into a 
contract in writing, whereby the said Patterson and Howey as 
attorneys in fact of the said underwriters insured the certain 


* Decision rendered, June 2, 1911. 129 N. Y. Supp. 1062. 
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described property of the plaintiff for the term of one year from 
the 30th day of June, 1903, to the 30th day of June, 1904, 
against all direct loss or damage by fire to an amount not ex- 
ceeding $2,500. A copy of this policy of insurance was annexed 
to the complaint. That the premium mentioned in the policy was 
duly paid to said Patterson and Howey as attorneys in fact and 
agents for the said underwriters, and that on or about the 5th day 
of July, 1903, the property insured was damaged by fire and 
plaintiff suffered a loss of nearly $300,000, which was the actual 
value of the property destroyed. That the plaintiff at the time 
of the fire held policies of insurance covering the property de- 
stroyed amounting to $248,816.42. The loss and damage by rea- 
son of the fire was duly appraised and apportioned on the com- 
panies insuring the said property, and that the proportionate share 
of the said loss charged to the agents and attorneys in fact of 
the underwriters was the sum of $2,500. That notice of said 
fire was immediately given by the plaintiff to the attorneys and 
agents as aforesaid within the period limited by the said policies 
of insurance and proofs of loss filed with the said attorneys for 
the sum of $2,500, wherefore the plaintiff demanded judgment 
for that amount. The said policy annexed to the complaint was 
signed by “W. J. Howey as attorney.” The answer denies all 
the material allegations of the complaint, except the allegation 
that Patterson and Howey were the general managers of and 
duly authorized agents for the named underwriters, and that 
proofs of loss were duly received by the said Patterson and 
Howey. 

[1] On the trial the general manager of the plaintiff was called 
as a witness, and testified as to the ownership of the property 
insured, and, further, that at the time the fire was reported the 
witness went to St. Joseph, in the state of Missouri, where the 
property was located and conferred with Mr. Patterson or Mr. 
Howey, the attorneys for these underwriters, in regard to the set- 
tlement of the loss under the policy. The witness then produced 
a paper which he testified was executed in his presence on Octo- 
ber 4, 1904, by Mr. J. W. Patterson whom he saw sign the same. 
That was then offered in evidence and objected to upon the 
ground that it was not pleaded and not binding upon the defend- 
ant in this action, and not shown to have been executed by the 
defendant’s authority. That objection was sustained to which 
the plaintiff excepted. The plaintiff thereupon rested, and the 
court dismissed the complaint. 

The instrument that was thus offered in evidence was as fol- 
lows :-— 

“It is hereby agreed that the claims of the Hammond Packing 
Company and Omaha Packing Company, for loss by fire, under 
the following policies of the New York Fire Lloyds, Isthmus 
Lloyds of the City of New York, Union Underwriters and Lloyds 
Underwriters Agency, viz., Hammond Packing Company,” 
—and then follows a list of the names of these various under- 

L—Vol. XL.—121. 
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writers, the number of the policy, and the amount of the claim, 
—‘“are hereby adjusted at one hundred per cent (100%) of 
the amount of said claims, subject to the following conditions 
of payment. * * * Five per cent (5%) of sixty per cent 
(60% ) of the face of said claims thirty days from date; ten per 
cent (10%) of sixty per cent (60%) of the face of said claims 
sixty days from date; ten per cent (10%) of sixty per cent 
(60%) of the face of said claims ninety days from date. Sev- 
enty-five per cent (75%) of sixty per cent (60%) of the face of 
said claims upon final liquidation (but not later than three years 
from the date hereof), of all outstanding claims brought under 
policies of the New York Fire Lloyds, Isthmus Lloyds and Union 
Underwriters issued prior to January 1, 1904.” 

It was further agreed that the balance of 40 per cent of the 
face of said claims as thereby adjusted should be payable only 
out of one-third of such net earnings as may be realized by the 
attorneys for the underwriters of said policies from the opera- 
tion as managers of a proposed Wholesale & Retail Butchers’ 
Inter-Insurance Association, which said attorneys contemplate 
to organize with the co-operation of the assured under said _ poli- 
cies. This agreement was signed by the various underwriters, 
by J. W. Patterson, attorney, and by the plaintiff. With the ex- 
ception of the issuance of the policy and the submission of the 
proofs of loss, which were admitted by the answer, there was no 
fact proved upon the trial which was essential to entitle the plain- 
tiff to recover. There was no proof that there was a fire, no 
proof of the plaintiff’s loss, and no proof of the amount of insur- 
ance on the property. All of these facts were denied by the an- 
swer. The action was commenced December 30, 1903, and the 
instrument offered in evidence was executed on October 4, 1904. 
By that instrument certain claims of the plaintiff against the 
Isthmus Lloyds of the city of New York was adjusted at 100 
per cent of the claims subject to certain conditions of payment 
by which 60 per cent was to be paid in cash and 4o per cent from 
the profits of an association to be organized. Plaintiff sought to 
introduce this agreement as proof of the facts necessary to en- 
title it to recover, but it seems to me that, if this agreement was 
admitted in evidence, it was entirely insufficient to prove the 
facts at issue that a fire had destroyed the plaintiff's property 
which was covered by policy of insurance or that any liability 
existed under the policy. Plaintiff's cause of action was upon a 
policy of insurance, whereby the defendant insured the plaintiff 
against loss or damage by fire of certain property specified in the 
policy. 

[2] To entitle the plaintiff to recover, it was necessary to prove 
that the property insured had been destroyed or damaged by the 
fire, and that the loss was equal to or exceeded the amount agreed 
to be paid by the policy. To prove those facts, there was a stipu- 
lation offered which adjusted plaintiff’s claim against the de- 
fendant at the amount of the claim without specifying that the 
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adjustment was upon the same claim specified in the action, but 
limiting the right of the plaintiff to payment as specified in the 
instrument, with a provision that, if the defendant failed to pay 
that claim as specified, the plaintiff could bring suit against the 
defendant for such amount as may be payable by each of them 
under the agreement. This undoubtedly would justify an action 
brought by the plaintiff against the defendant under the agree- 
ment for the payment required to be therein made. The agree- 
ment of adjustment could not be evidence of the facts necessary 
to sustain a cause of action arising upon the policy or as to the 
right of the plaintiff to recover upon the policy, and, as before 
stated, it contained no admission of fact that there had been a fire 
or that the property covered by the policy of insurance had been 
destroyed. 

The further provision of the agreement, that it should not 
prejudice any of the rights of the plaintiff to prosecute existing 
suits or to institute new ones if the payments therein provided 
for were not paid as specified, does not, I think, change the force 
of this agreement. It undoubtedly would operate to prevent the 
claim that by the execution of the agreement the existing actions 
including the one now under consideration had abated or the 
cause of action merged in the liabilities created by the instrument 
itself. Nothing in the agreement as I read it can be considered as 
an admission of absolute liability under the policy or dispense 
with the necessity of the plaintiff proving the facts which would 
entitle the plaintiff to recover under it. I do not think it was 
error, therefore, to refuse to receive the agreement in evidence as 
an admission, or if it had been received in evidence that it would 
have furnished proof of the plaintiff’s claim which would have 
justified a recovery. 

I think, therefore, the judgment should be affirmed, with costs. 

Laughlin, Miller, and Dowling, JJ., concur. 


McLAvucHLIN, J. 

Action upon a policy of fire insurance issued by the “Isthmus 
Lloyds of the City of New York,” an unincorporated association 
of underwriters of which the defendant is one. 

The complaint charges that under the policy, which was issued 
by the defendant as attorney in fact of the association, the un- 
derwriters insured plaintiff severally and not jointly in the sum 
of $2,500; that there was other insurance on the property de- 
stroyed, aggregating $248,816.42; that a loss of $297,994.24 was 
sustained while the policies were in force; that such loss was 
duly appraised and apportioned among the companies insuring 
the property, and that the proportionate share of the loss charge- 
able to the Isthmus Lloyds represented by the defendant was 
the sum of $2,500. The answer put in issue the loss and defend- 
ant’s liability. Upon the trial the plaintiff proved its ownership 
of the property, the issuance of the policy sued on, the fire, and 
then sought to introduce in evidence, for the purpose of proving 
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the loss sustained, a written agreement between it and the de- 
fendant made after the commencement of the action adjusting 
the loss and apportioning the liability among the various insur- 
ance companies. ‘The agreement was excluded, and the plaintiff 
then rested, and the complaint was dismised for failure of proof. 
If this ruling were correct, then the complaint was properly dis- 
missed, because there was no proof of the actual loss sustained. 
If erroneous, then the judgment is wrong and should be re- 
versed. 

The agreement was entitled “Agreement of Adjustment.” It 
provided, among other things, that :— 

“It is hereby agreed that the claims of the Hammond Packing 
Company * * * for loss by fire under the following policies 
of the * * * Isthmus Lloyds of the City of New York, 
¢ * * yvis-— 

“Hammond Packing Company. 
7 SS Policy. Claim. 
Isthmus Lloyds Inter-Insurance 27991 $2500.00 
* * * are hereby adjusted at one hundred per cent (100%) 
of the amount of said claims, subject to the following conditions 
of payment” 
—which were stated, and then the agreement continued :— 

“It is further hereby agreed that upon the written request 
from the attorneys in fact for the underwriters, the assured shall 
cause all suits now pending under said policies to be continued 
from time to time, or to be dismissed, each party paying its own 
costs, except that this agreement shall not prejudice any of the 
rights of Hammond Packing Co. * * ¥* to prosecute said 
suits or institute new ones if such payments are not made as 
herein specified. * * *” 

The policy mentioned in the agreement is the one in suit. The 
agreement was signed by the plaintiff and the Isthmus Lloyds, 
“By J. W. Patterson, [Seal.]” The admission in evidence of 
the agreement was objected to on two grounds: (1) That Pat- 
terson was not shown to have had authority to execute it on be- 
half of the Isthmus Lloyds; and (2) that it was irrelevant to 
the issues raised by the pleading, in that the action was not 
brought upon the agreement, but upon the policy. 

I am of the opinion that the ruling was erroneous. It is ad- 
mitted in the pleadings that Patterson and the defendant were 
two of the underwriters who constituted the Isthmus Lloyds; 
that they were the “general managers of and duly authorized 
agents for and representing” the association; that they “had 
full and complete authority from the said underwriters to issue 
policies of insurance in their names”; and that they “acting as 
the agents and attorneys in fact of said underwriters, duly en- 
tered into a contract in writing with this plaintiff,” which con- 
tract was for the policy sued on. It is further admitted :-— 

“That the said attorneys of the underwriters have duly desig- 
nated and appointed William J. Howey as the underwriter 
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against whom suit should be brought in accordance with the terms 
of said policy.” 

From these admissions, it appears that the defendant merely 
stands in the place of the association, and that Patterson had 
power to represent him and the others in adjusting the loss. This 
necessarily follows, as it seems to me, from the admissions. 

As to the second ground: The agreement was admissible to 
show that the amount sued for was the Isthmus Lloyds’ propor- 
tionate share of the loss. The policy is not printed in full in the 
record, only an abstract being given, but it may be assumed that 
it was of the standard form and contained the ordinary clauses, 
including the pro rata clause. Before a recovery could be had, 
the plaintiff was required to prove what proportion of the loss 
the amount of the plaintiff’s policy bore to the total amount of 
the other policies, and this agreement contained a list of all the 
policies and their amounts. Being executed by the various com- 
panies which had issued policies, it was relevant to an issue to be 
proved. It was also relevant upon the question of the amount of 
the loss sustained under the policy in suit. It was competent as 
an admission against interest on that subject. In so far as it was 
an agreement to pay the amount of the claim, it was a general 
admission of its validity, which covered all the questions which 
would have to be determined in favor of the plaintiff before it 
would be entitled to recover, such, for instance, as the amount of 
the loss, the giving of due notice, etc. As an admission it was 
relevant to prove such facts. Hopkins vs. Rogers, 91 N. Y. 
Supp. 749. The statement that the claim was “adjusted at one 
hundred per cent” was but another way of saying that the loss 
sustained under the policy was the full amount covered by it. 
Bartlett vs. Taxbox, *40 N. Y. 495. The fact that the agreement 
was not pleaded was of no importance because the action was 
not predicated upon it, but upon the policy, and the agreement 
was offered only as proof of the facts necessary to obtain a re- 
covery under the policy. The defendant has had the benefit of 
the agreement by delaying the trial several years, and, having 
had such benefit, ought not to escape liability upon a technicality. 

I am of the opinion the judgment should be reversed and a new 
trial ordered, with costs to appellant to abide event. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


CHARTERED BANK OF INDIA, AUSTRALIA & CHINA 
VS. 
NASSAU FIRE INS. CO.* 


ACTION ON POLICY — BILL OF PARTICULARS — POWER OF 
COURT. 


A policy on a stock of merchandise, made payable to a mortgagee as his 
interest might appear, was, after a loss, assigned by insured to the 
mortgagee, who brought suit on the policy, and who was required to 
serve a bill of particulars, stating the value of each article at the time 
of the fire, and the articles destroyed, damaged, and stolen. The 
mortgagee had not been in charge of the merchandise, and he had no 
knowledge of what was in the building destroyed by fire. At the 
time of the fire, the only representative of insured was its bookkeeper, 
who was to be examined under a stipulation of the parties before 
trial. The mortgagee could not furnish the bill of particulars de- 
manded, but furnished a bill of particulars containing a list of articles 
of personal property with actual value and amount claimed. Held 
that, on motion for an order directing the mortgagee to serve a bill 
of particulars, the court must relieve the mortgagee from furnishing 
further particulars on condition that the examination of the book- 
keeper before trial should be had and that the mortgagee should, on 
such examination, furnish to insurer all the information in his 
possession as to the conditions existing during the fire and imme- 
diately thereafter before the goods not destroyed were stored. 


(For other cases, see Insurance, Cent. Dig. § 1625; Dec. Dig. § 644.) 
Laughlin and Clarke, JJ., dissenting. 


Appeal from Special Term, New York County. 

Action by the Chartered Bank of India; Australia & China 
against the Nassau Fire Insurance Company. From an order di- 
recting the service of a further bill of particulars, plaintiff ap- 
peals. Reversed. 

See, also, 129 N. Y. Supp. 1115. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Clarke, and Scott, JJ. 


Grorce A. StRone, for Appellant. 
C. A. Levy, for Respondent. 
INGRAHAM, P. J. 

This action was brought to recover upon a policy of fire in- 
surance whereby the defendant insured the Bhumgara Company 
on stock, materials, and supplies situated in Lenox, Mass., “loss, 
if any, payable to Chartered Bank of India, Australia & China, 
as interest may appear.”’ On the 11th of April, 1909, when this 


* Decision rendered, June 2, 1911. 129 N. Y. Supp. 1067. 
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policy was in full force and effect, a fire occurred, by reason of 
which it is claimed the property therein described was damaged 
$4,500 or more, and proof of loss was furnished by the Bhum- 
gara Company. Subsequently the Bhumgara Company assigned 
any interest it had in the policy to the plaintiff, and this action 
was brought to recover on the policy. 

Subsequently a motion was made for a bill of particulars of 
the plaintiffs’ claim, and an order was entered on the 15th of 
December, 1910, requiring the plaintiff to serve a bill of particu- 
lars stating the actual value at the time of the fire of each item or 
article, which of the said items or articles were destroyed, which 
of the said items were damaged, which of the said items were 
stolen. In pursuance of that order, the plaintiff served a bill of 
particulars of the specific items of property claimed to have been 
covered by the policy of insurance and claimed to have been by 
means of the fire on April 11, 1909, destroyed, lost, or stolen, 
together with the exact amount claimed on each and the actual 
value at the time of the fire of each item or article. And then 
follows a long list of articles of personal property with the actual 
value and amount claimed, followed by this statement :— 

“Plaintiff is utterly unable to state which of the foregoing 
articles were lost, which were destroyed, or which were stolen.” 

This bill of particulars was retained by the defendant, who sub- 
sequently and on January 30, 1911, made a motion for an order 
directing the plaintiff to comply with the order of the court by 
the service of a bill of particulars or further bill of particulars in 
the respects pointed out in the affidavit annexed, or, in default of 
furnishing such an additional bill of particulars, that the plaintiff 
be precluded from giving any evidence upon the trial as to the 
items contained in the bill of particulars or that the complaint be 
stricken out, and granting to the plaintiff such other and further 
relief. 

There is nothing in the papers submitted on behalf of the 
defendant to show that the plaintiff can give these particulars. 
The loss was payable to the plaintiff as mortgagee, and prior to 
the fire it had no connection with this particular stock of mer- 
chandise, had never been in charge of it, and its officers had no 
actual knowledge of what was actually contained in the building. 
At the time of the fire, the only representative of the Bhumgara 
Company at Lenox was a Miss Eddy, who was a bookkeeper for 
that company, and who was to be examined under a stipulation 
of the parties before trial. It further appears that this fire oc- 
curred on the night of Saturday, April 10, 1909; that it destroyed 
an entire block in the town of Lenox, in one store of which the 
goods in controversy were kept; that there was much excite- 
ment and a great crowd in the street attracted by the fire; that 
people in the street assisted in saving a portion of these goods 
by carrying them across the street and throwing them in a heap 
on the ground, where they were left until the following Mon- 
day morning, when what remained of them was moved to a 
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place of storage; that the only information the plaintiff had 
was what it had been able to obtain from this Miss Eddy; and 
that it was utterly impossible for the plaintiff to ascertain which 
of the goods were actually destroyed by the fire and which were 
lost or stolen in consequence of the occurrence happening at the 
time in the endeavor to save what goods were possible. Noth- 
ing appears to question the good faith of the plaintiff, or to show 
that it had any knowledge or means of ascertaining just what 
goods were actually burned or what goods were lost or destroyed 
in removing them from the store in which they were located. 
It appears that the vice-president of the Bhumgara Company 
did examine the stock about two months after the fire. At that 
time the goods were actually stored, and so far as appears, no 
loss occurred after that time. These facts did not fully appear 
in opposition to the original motion for a bill of particulars, and I 
am satisfied from this record that the plaintiff did its utmost to 
comply with the order and furnished all the particulars it was 
possible for it to furnish. 

The question was then before the court as to the extent to 
which the order originally granted should be enforced, or 
whether the bill of particulars was a substantial compliance with 
the order in so far as it was possible for the plaintiff to comply 
with it. The answer to this motion is in substance a request to 
the Special Term to be relieved from separating the goods which 
have been lost into the three classes—those destroyed, those lost, 
and those stolen. 

[1] I think it cannot be disputed but what the Special Term 
has power to relieve a party from compliance with an order for 
a bill of particulars with which it is impossible to comply, and 
which, if the compliance is enforced, would result in the plain- 
tiff being compelled to abandon its cause of action or a large 
portion of it. Certainly it is not the object in requiring a bill 
of particulars to require what is impossible or what it will not 
be necessary for the plaintiff to prove upon the trial. By the 
examination of Miss Eddy, the defendant will acquire all the 
knowledge of the condition of these goods after the fire that the 
plaintiff has or will have; but I do not understand that the 
measure of defendant’s liability will be based upon the goods that 
were actually in the building when it was destroyed, as dis- 
tinguished from those which were lost or stolen in the effort to 
save the property in the building. I think, upon a motion for a 
further bill of particulars or to compel a party to comply with 
an order for a bill of particulars already made, the court has 
power to excuse a party required to furnish the particulars from 
furnishing such particulars as it substantially appeared it was 
impossible to furnish, especially where the result would be that, 
as the order could not be complied with, the plaintiff would be 
compelled to lose a large portion of its claims. 

[2] I think, therefore, that, on the facts as they appeared, the 
Special Term should have relieved the plaintiff from furnishing 
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further particulars on condition that the examination of Miss: 
Eddy before trial should be had, and upon that examination the 
plaintiff should furnish to the defendant all the information in 
its possession in relation to the conditions existing during the fire 
and immediately thereafter before the goods were stored. 

The order appealed from should therefore be reversed, with 
$10 costs and disbursements, and the motion denied, with leave, 
however, to the defendant to renew its motion for a further 
bill of particulars if from the subsequent examination of Miss 
Eddy it should appear that plaintiff had any further information 
upon the subject. 

McLaughlin and Scott, JJ., concur. Clarke, J., dissents. 

LAUGHLIN, J. 

I dissent upon the ground that plaintiff should have moved for 
a reargument of the motion which resulted in granting the spe- 
cific order, or should have appealed from the order, and that it 
is not competent for another Special Term, on the same facts, to 
relieve it from any part of the order. 


SUPREME COURT OF GEORGIA. 


ATHENS MUT. INS. CO. 
US. 


EVANS.* 
ACTION ON POLICY—PLEADING. 


Evans brought suit on a policy of fire insurance, making, among others, 
substantially the following allegations in the original petition and 
the amendment thereto: The house insured was erected for him by 
a firm of contractors, with the understanding they were to have deed 
to the same to secure the amount due them for building it. This 
deed, which was made after the policy was issued, was void because 
the debt to secure which it was given was infected with usury. 
Pending the suit, Evans assigned the policy to the contractors, and 
the suit was amended so as to proceed in the name of Evans, for 
their use. The plaintiff prayed for a recovery of the amount of the 
policy, and in an amendment prayed for a reformation of it, so that 
its provisions would conform to an alleged agreement between 
Evans and the agent issuing the policy, made when the policy was. 
issued, as to what its provisions should be. The insurer pleaded, 
among other things, that the policy was void because of the execution 
of the deed, by reason of certain stipulations in the policy. The jury 
rendered the following verdict, “We, the jury, find for the plaintiff, 
principal $500, interest $80.69, making a total of $580.69,” upon which 
a judgment was rendered, providing that the plaintiff recover of the 


Pe Decision rendered, July 13, 1911. 71 S. E. Rep. 892. Syllabus by the 
ourt. 
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defendant the amounts named in the verdict and costs. Held, there 
was no error in overruling the demurrer. 

(For other cases, see Insurance, Dec. Dig. § 643.) 

FORFEITURE OF CONTRACT—CHANGE OF OWNERSHIP—IN- 
VALIDITY OF DEED. 

‘Where a policy of fire insurance provides that, “This entire policy unless 
otherwise provided by agreement indorsed hereon or added hereto, 
shall be void. * * * if any change, other than by death of an in- 
sured, take place in the interest, title, or possession of the subject of 
the insurance (except change of occupants without increase of hazard), 
whether by legal process or judgment or by voluntary act of the 
insured or otherwise,” and after the issuance of the policy a deed is 
made by the insurer to his creditor to secure a debt, without the agree- 
ment referred to above being indorsed on or added to the policy, such 
deed does not vitiate the policy, if the deed is void for usury. 
Phoenix Ins. Co. vs. Asbury, 102 Ga. 565, 27 S. E. 667. 


(For other cases, see Insurance, Cent. Dig. § 802; Dec. Dig. § 328.) 


SUFFICIENCY OF EVIDENCE. 
The evidence was sufficient to support the verdict. 


Error from Superior Court, Taliaferro County; D. W. 
Meadow, Judge. 

Action by O. L. Evans, for use, etc., against the Athens Mu- 
tual Insurance Company. From a judgment for plaintiff, de- 
fendant brings error. Affirmed. 


T. S. Meux, for Plaintiff in Error. 
SaML. H. Srpiey, for Defendant in Error. 

HOLDEN, J. 
Judgment affirmed. All the Justices concur. 


SUPREME COURT OF OREGON. 


SALENE 
US. 
QUEEN CITY FIRE INS. CO. or Stoux Fatts, S. D.* 
POWER OF SOLICITING AGENT—CONTRACTS—VALIDITY. 


An agent of an insurance company with authority to act for it in contract- 
ing insurance, countersigning policies, and delivering them, cannot 
issue a policy to himself on his own property unless the company, with 
knowledge of the facts, ratifies his act. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182; Dec. Dig. § 129.) 


FIRE INSURANCE—CONTRACTS—VALIDITY. 
A mortgagee knew that the mortgagor was an agent of a fire insurance 


* Decision rendered, July 25, 1911. 116 Pac. Rep. 1114. 
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company with power to act for it in contracting insurance. The 

mortgagor issued a policy on the property payable to the mortgagee 

as his interest might appear. Held, that the mortgagee was chargeable 

with knowledge of the want of power of the mortgagor to issue a 

policy on his own property, and to hold the company he must show 

that it approved or ratified the policy with knowledge of the facts. 
(For other cases, see Insurance, Cent. Dig. § 181; Dec. Dig. 129.) 


Appeal from Circuit Court, Multnomah County; John B. 
Cleland, Judge. 

Action by Christine Salene against the Queen City Fire Insur- 
ance Company of Sioux Falls, S. D. From a judgment for de- 
fendant, plaintiff appeals. Affirmed. 

It was stipulated by the parties that this cause should be heard 
upon appeal on the findings made by the lower court as upon an 
agreed statement of facts, together with the fire insurance policy 
thereto attached as a part of the same. From these sources we 
glean that Frank J. Rowland and his wife, Louise Rowland, at 
the date of the policy were owners of certain real property in 
Columbia County upon which they were then erecting a dwelling 
house. At that time also Rowland was an agent of the defend- 
ant company at St. Helens in that county having authority to act 
for it in contracting insurance, countersigning insurance policies, 
and delivering the same to persons securing fire insurance from 
that company. At the date of the policy the plaintiff loaned to 
Rowland and his wife $1,000 in cash as evidence of which the 
Rowlands executed to her a promissory note of that date due in 
three years and secured the same by mortgage on their real es- 
tate mentioned and, further, as a part of the consideration for 
the loan and as a part of the transaction Rowland issued the fire 
insurance policy in question, countersigned the same as such 
agent and delivered it to the plaintiff. Attached to the policy, 
and signed by Rowland as agent for the defendant company, was 
the “Standard Mortgage Clause with Full Contribution,” some- 
times known as the “Union Mortgage Clause.” It provided: 
“Loss or damage, if any, under this policy shall be payable to 
Christine Salene or assigns at St. Helens, Ore., mortgagee, as 
interest may appear, and this insurance as to the interest of the 
mortgagee only therein shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described prop- 
erty, nor by any foreclosure or other proceeding or notice of 
sale relating to the property, nor by any change in the title or 
ownership of the property, nor by the occupation of the prem- 
ises for purposes more hazardous than are permitted by this 
policy; provided, that in case the mortgagor or owner shall neg- 
lect to pay any premium under this policy, the mortgagee shall, 
on demand, pay the same; provided also, that the mortgagee 
shall notify this company of any change of ownership or occu- 
pancy or increase of hazard which shall come to the knowledge 
of said mortgagee, and unless permitted by this policy, it shall be 
noted thereon and the mortgagee shall, on demand, pay the pre- 
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mium for such increased hazard for the term of the use thereof; 
otherwise this policy shall be null and void.” The standard 
mortgage clause in question further provided for the right of 
the company to cancel the policy, for proportional liability in case 
other insurance is effected upon the property, and for subroga- 
tion of the company to rights of the mortgagee in case of pay- 
ment to the latter under the policy. It further appears from the 
findings of fact that the plaintiff before she paid any money to 
Rowland knew that he was the agent of the defendant and was 
also one of the owners of the property upon which he was at- 
tempting to effect insurance by means of the policy in question. 
The defendant never received any premium on account of the 
policy and did not know that the same had been issued until 
after the property in question was destroyed by fire. In fact, it 
knew nothing whatever of the transaction in any way until after 
the fire, and, upon the matter being brought to its notice, dis- 
affirmed the action of Rowland and refused to accept, ratify, 
confirm, or approve the same. The building was destroyed by 
fire July 18, 1909, at which time the plaintiff’s note and mort- 
gage were in full force and effect and wholly unpaid. Plaintiff 
complied with the terms of the policy in the matter of giving 
notice of the loss and demanding payment of the amount of in- 
surance. The circuit court gave judgment for the defendant and 
dismissed the action, from which the plaintiff appeals. 


E. E. Coovert (Coovert & Stapleton, on the brief), for Appel- 
lant. 

W. E. Farrewtt (U. S. G. Cherry, Wilbur & Spencer, A. M. 
Dibble, and W. E. Farrell, on the brief), for Respondent. 


BurNETT?, J. (after stating the facts as above). 

It may well be conceded that the standard mortgage clause at- 
tached as a slip to the policy, if executed with authority or rati- 
fied afterwards by the company with full knowledge of the facts, 
would constitute an independent contract between the insurer 
and the mortgagee upon which the latter may bring an action 
directly against the former. Brecht vs. Law Union & Crown Ins. 
Co., 160 Fed. 390, 87 C. C. A. 351, 18 L. R. A. (N. S.) 197; 
Bacot vs. Phoenix Fire Ins. Co. ( Miss.) 50 South. 729, 25 L. R. 
A. (N.S). 1226. In these cases, as well as in all those cited by 
the appellant in support of this proposition, the insurance was 
effected by agents having authority to bind the insurance com- 
pany and acting solely in the interests of the company. They 
all contain the feature that the mortgagee had no knowledge of 
misrepresentation as to title or condition of the property or other 
disqualifying act of the mortgagor. This element pervades all 
the cases cited and puts the mortgagee in the role of an innocent 
party. In this case, however, the innocence is on the other side. 
It is conceded that the defendant never received the premium for 
the policy in question and, furthermore, had no notice whatever 
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of the transaction between the mortgagor and mortgagee until 
after the building had been destroyed by fire. 

[1] It is granted by the appellant that the policy was abso- 
lutely void as to Rowland for the reason that, without the knowl- 
edge and ratification of his principal, the agent cannot bind the 
principal in a transaction carried on in the agent’s own interest. 
Arispe Mercantile Co. vs. Capital Ins. Co., 133 Iowa, 272, 110 
N. W. 593, 9 L. R. A. (N. S.) 1084. The basic reason of this 
principle is that no man can serve two masters. An agent cannot 
act in his own interest and at the same time in the adverse in- 
terest of his principal without the affirmative knowledge and 
approval of the principal. 

[2] It is contended that, inasmuch as Rowland was the local 
agent of the defendant, it was bound by his acts within the scope 
of his real or apparent authority; but it is equally true that, if 
one dealing with an agent assuming to act for his principal and 
at the time knows the limitations of the agent’s authority, the 
former takes nothing by any act of the agent in excess of that 
authority. 

[3] Here, the plaintiff knew that Rowland was the owner of 
the property to be insured, and also knew that he was undertak- 
ing to act as the agent of the company in his own interest as 
against that of the company in the transaction. She knew that 
Rowland was providing a security for the possible payment of 
his debt out of the funds of the company. Aware of all these 
things, she dealt with him at her peril, and, if she would recover 
from the company, she must bring home to the latter knowledge 
of the whole transaction before any liability arose upon the policy 
and further show that it approved or ratified the same, having 
such knowledge. The law imputes to her knowledge of the legal 
effect of the agent’s operating in his own interest and adversely 
to the principal whom he claimed to represent. The conclusion 
of the whole matter is that the contract embodied in the standard 
mortgage clause attached to the policy was not executed as to 
the defendant because the person assuming to act for and bind 
the defendant had no authority to so act and plaintiff knew he 
had no such authority. Her rights cannot rise above their source, 
which, as we have seen, is the void act of the mortgagor, Row- 
land. The contract thus executed furnishes her no cause of 
action. 

The judgment is affirmed. 
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SUPREME COURT OF ARKANSAS. 


LORD 
US. 
DES MOINES FIRE INS. CO.* 


ACTION ON POLICY—QUESTION FOR JURY—WAIVER. 

Evidence, in an action on a fire insurance policy as to the insurer’s 
waiver of a forfeiture on account of other insurance obtained on the 
property without its consent, and as to its waiver of proofs of loss, 
held for the jury. 

(For other cases, see Insurance, Cent. Dig. § 1743; Dec. Dig. § 668.) 


WAIVER—FAILURE TO ASSERT FORFEITURE. 

Where other insurance obtained by the insured, .and also his failure to 
furnish proofs of loss, are grounds for a forfeiture of his policy, and 
after a loss by fire he informed the adjuster that he had obtained 
other insurance and was told to have an estimate of the cost of 
building such a house and that the company could either rebuild the 
house or settle for it, and the insurer paid for the estimate made, 
and delivered it to the adjuster, such acts constituted a waiver 
of further proofs of insurance, unless demanded. 

(For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 
397.) 

WAIVER—IMPLIED WAIVER IN GENERAL. 

Any agreement or declaration on the part of an insurance company, which 
leads a party insured honestly to believe that by conforming thereto 
a forfeiture of his policy will not be incurred, followed by conformity 
on his part, will estop the company from insisting upon a forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 
§ ) 

8 . 


Appeal from Circuit Court, Union County ; G. W. Hays, Judge. 

Action by W. H. Lord against the Des Moines Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded for new trial. 


Jno. Bruce Cox, for Appellant. 
TREZEVANT, BARTELS & TREZEVANT, for Appellee. 


McCuttocu, C. J. 
This is an action instituted by W. H. Lord on a policy of fire 
insurance in defendant company on his dwelling house and 
household goods in the town of El Dorado, Ark. The trial court 
instructed the jury to return a verdict in favor of the defendant, 
and from a judgment in the latter’s favor the plaintiff appealed. 
The answer tendered two defenses, which are insisted on here 
in justification of the judgment of the lower court, namely, a for- 
feiture on account of other insurance obtained on the property, 


* Decision rendered, June 26, 1911. 138 S. W. Rep. 1008. 
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without the consent of defendant company, which is forbidden 
by the terms of the policy; and failure of the insured to furnish 
proofs of loss, as required by the policy. 

(1, 2) It is contended on the part of the plaintiff that testi- 
mony was adduced at the trial tending to establish a waiver of the 
forfeiture in obtaining other insurance, also a waiver of the 
proofs of loss, and that the case should have been submitted to 
the jury on these issues. ‘The plaintiff testified, in substance, 
that a few days after the fire occurred which destroyed the in- 
sured property an adjuster of the company came to El Dorado 
to adjust the loss; that he informed said adjuster that he had 
procured additional insurance on the household goods, and that 
thereafter the adjuster viewed the fire, and then instructed him 
(witness) to get a carpenter to make an estimate of the cost of 
building such a house, and that the company would either re- 
build the house or settle for it. He testified further that he 
employed a carpenter to make an estimate and paid him for it, 
and that the same was delivered to the adjuster, as requested. He 
stated, also, that he informed the adjuster as to the articles of 
household goods that had been saved, and that the adjuster said 
that he was satisfied with the statement. There was a conflict 
in the testimony, but it was sufficient to warrant a submission to 
the jury of the question of the waiver of the forfeiture and of the 
proofs of loss, and the court erred in taking the case from the 
jury by a peremptory instruction. The fact of the adjuster, after 
becoming possessed of information as to the alleged forfeiture in 
procuring other insurance, in requesting the insured to furnish 
estimates of the loss upon his promise to pay or to rebuild the 
house, operated as a waiver of the forfeiture. “When the in- 
surer,” said this court, in Planters’ Mutual Insurance Co. vs. 
Loyd, 67 Ark. 588, 56 S. W. 45 (77 Am. St. Rep. 136), “with 
knowledge of any act on the part of the assured which works 
a forfeiture, enters into negotiations with him which recognizes: 
the continued validity of the policy, and thus induces him to incur 
expense or trouble under the belief that his loss will be paid). 
the forfeiture is waived.” 

(3) In German Insurance Co. vs. Gibson, 53 Ark. 494, 14 S. 
W. 672, this court said: “Forfeitures are not favored in law; 
and any agreement, declaration, or course of action on the part 
of an insurance company, which leads a party insured honestly 
to believe that by conforming thereto a forfeiture of his policy 
will not be incurred, followed by conformity on his part, will 
estop the company from insisting upon the forfeiture.” This 
statement of the law has been quoted and applied in other deci- 
sions of this court. Phoenix Ins. Co. vs. Fleming, 65 Ark. 54, 44 
S. W. 464, 39 L. R. A. 789, 67 Am. St. Rep. 900; Queen of Ark. 
Ins. Co. vs. Forline, 94 Ark. 227, 126 S. W. 719. The acceptance 
by the adjuster of the estimate of the cost of the building and the 
verbal statement of the defendant as to the articles of household 
goods lost and those saved, accompanied by the promise to pay,. 
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‘constituted a waiver of further proof, unless demanded. Min- 
neapolis Fire Ins. Co. vs. Fultz, 72 Ark. 365, 80 S. W. 576; 
Hartford Fire Ins. Co. vs. Enoch, 79 Ark. 475, 96 S. W. 393; 
Home Ins. Co. vs. Driver, 87 Ark. 171, 112 S. W. 200; American 
Ins. Co. vs. Haynie, 91 Ark. 43, 120 S. W. 825. 


Reversed and remanded for a new trial 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


KUPFERSMITH et At. 
US. 


DELAWARE INS. CO. or PHILADELPHIA.* 


ASSIGNMENT—OPERATION. 


Where the writing which assigns a bond and mortgage does not, in terms, 
transfer a chose in action, nor the policy of insurance on which it is 
claimed to rest, and neither party intending that it should, a contract 
different from fhat made by the written agreement cannot be read into 
it, to give it a more extensive meaning than that expressed. 


(For other cases, see Insurance, Cent. Dig. §§ 1455-1458; Dec. Dig. § 594.) 


RIGHT TO PROCEEDS—MORTGAGEE CLAUSE—ASSIGNMENT 
OF MORTGAGE—EFFECT. 


When a mortgagee, holding as collateral a policy against a fire loss with 
a mortgagee clause attached, sells and disposes of his bond and 
mortgage for full value, he cannot recover for a fire loss which 
happened before the transfer, as he has no interest to be made good, 
and his subsequent transfer of his rights under his policy to a third 
party passes nothing, for he has nothing to transfer. 


(For other cases, see Insurance, Cent. Dig. §§ 1455-1458; Dec. Dig. § 594.) 
Pitney, Ch., and Trenchard, J., dissenting. 


Error to Supreme Court. 

Action by Hyman Kupfersmith and another against the Dela- 
ware Insurance Company of Philadelphia. Judgment for: de- 
fendant, and plaintiffs bring error. Affirmed. 

See, also, 76 Atl. 329. 


CLARENCE KeEtseEy, for Plaintiffs in Error. 
Convict, Conpict & BoarpMan, for Defendant in Error. 


BERGEN, J. 
Hyman Kupfersmith, as owner, and Samuel Weinberger, as 
mortgagee, brought this action jointly against the Delaware In- 


* Decision rendered, June 19, 1911. 80 Atl. Rep. 561. Syllabus by the 
«Court. 





Fire.] Kupfersmith et al. vs. Delaware Ins. Co. of Phila. 1939 


surance Company of Philadelphia, to recover damages resulting 
from a fire which occurred October 15, 1908, against which, they 
allege, they were assured ‘by the defendant company. 

The undisputed facts necessary to be considered in determining 
the issues presented by this record are: That the defendant 
company issued its policy under date of December 5, 1907, to 
Kupfersmith, as owner, insuring him against all direct loss or 
damage by fire, subject to certain conditions contained in the 
policy, to an amount not exceeding $1,000; that at the time this 
policy was issued one Charles Schlageter was the holder of a 
mortgage covering the insured premises, and as collateral thereto 
held a policy issued by the North British & Mercantile Insurance 
Company for $3,500, insuring against loss by fire the same prem- 
ises embraced in the policy of the defendant; that upon the ap- 
plication of Kupfersmith, and without the knowledge of Schlag- 
eter, the defendant company issued and attached to its policy a 
contract with Schlageter, commonly called a “standard mortgagee 
clause,” bearing date June 9, 1908, by the terms of which the 
loss or damage was payable to him as mortgagee as his interest 
might appear, subject to the payment by the mortgagee of any 
premium due under the policy, should the owner refuse or neglect 
to pay it; that at the time of the fire Kupfersmith was still owner 
and Schlageter mortgagee ; that on November 30, 1908, Schlageter, 
in consideration of $2,000, the principal sum named in his mort- 
gage, assigned it, and the bond it was given to secure, to the 
American Mortgage Company, which transfer was limited to the 
bond and mortgage, and did not in words transfer any interest 
in the policy or right of action for the loss caused by the fire, if 
any such right existed; that on February 25, 1909, the American 
Mortgage Company assigned, in like manner, this bond and mort- 
gage, without covenant as to the amount due, and subject to the 
condition that the assignment was made without recourse against 
the party of the first part, to one Albert K. Condit; that on 
March 15, 1909, Condit assigned the bond and mortgage to 
Clarence Kelsey, together with any right in and to all moneys 
due or to become due on any policies of insurance on the prem- 
ises; that on February 16, 1909, and before the two last as- 
signments were made, a second fire had totally destroyed the in- 
sured buildings; that two days after the assignment to Kelsey 
he assigned the bond and mortgage to Samuel Weinberger, one 
of the plaintiffs, including all moneys due or to become due on- 
any policies of insurance, in substantially the form contained in 
the Condit assignment to Kelsey; that after both fires, and on 
March 17, 1909, Schlageter executed and delivered to Weinberger 
the following writing: “In consideration of one dollar to me in 
hand paid I hereby assign, transfer and set over to Samuel Wein- 
berger any and all right, title and interest which I have in and to 
any moneys due or to grow due to me under policies of insurance 
on premises situate in Clifton, Acquackanonk township, Passaic 
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County, New Jersey, owned by Hyman Kupfersmith, and any 
and ail interest in said policies.” 

At the conclusion of the testimony it was admitted by counsel 
for both parties that there were no disputed questions of fact in 
the case of Weinberger, and the trial court held, as a matter of 
law, that the facts did not justify a recovery by Weinberger, but 
submitted to the jury the question whether Kupfersmith had 
violated certain conditions of the policy, the nonobservance of 
which it was contracted should avoid the policy. The jury found 
for the defendant, and judgment was thereupon entered in favor 
of the defendant against both plaintiffs, who jointly brought this 
writ of error to review the judgment and proceedings upon which 
it rests. 

The plaintiffs in error insist that the judgment was improperly 
entered against both plaintiffs, claiming there should have been a 
judgment of nonsuit as to Weinberger. Without considering 
the propriety of such an attack upon a judgment record, it is 
sufficient to say that, in our opinion, plaintiffs in error have mis- 
apprehended the effect of the course pursued by the trial court. 
There was a motion for nonsuit at the close of the plaintiffs’ case, 
but the record clearly shows that it was refused as to both plain- 
tiffs. At the close of the whole case, it was admitted by plaintiffs” 
counsel that there were no disputed questions of fact concerning 
the claim of Weinberger, and the trial court, holding that, on 
the admitted case, Weinberger could not recover, submitted the 
disputed questions of fact in the Kupfersmith Case to the jury, 
who found for the defendant against both plaintiffs, according 
to the judgment record. The exception on this point was taken 
and sealed to the ruling of the trial court that Weinberger had 
no enforceable contract on the case shown; no nonsuit was al- 
lowed. We think that the action of the trial court amounted to 
a directed verdict in the Weinberger Case, and that the record 
correctly displays the result of the trial. 

The status of the respective plaintiffs in this case are not alike, 
for Kupfersmith sues on a policy of insurance issued to him as 
owner, subject to certain conditions; while Weinberger claims 
that he is entitled to recover the amount of the loss caused by the 
fire, not only by virtue of the assignment made by Schlageter to 
him, March 17, 1909, above set out, but also under the assign- 
ment of the bond and mortgage by Schlageter to the American 
Mortgage Company, which he claims carried with it the contract 
made by the defendant company with Schlageter as mortgagee, 
and also all rights which had accrued to Schlageter thereunder. 

The situation presented by this record requires a consideration 
of the case in two aspects, first, that of the owner and his rights, 
and, second, that of Weinberger, who claims under the assign- 
ment from Schlageter to the American Mortgage Company and 
its assigns, and also under a subsequent assignment from the mort- 
gagee directly to him. 

There was evidence, not disputed, tending to show, and counsel 
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for plaintiffs in error so argues, that the assignees of the bond 
and mortgage, Condit and Kelsey, had no interest therein, but 
were used as a “convenient medium” to assign the bond and mort- 
gage to Weinberger, and that in truth and fact the assignment was 
made by the American Mortgage Company to Weinberger. We 
think the evidence justifies this claim made by counsel for plain- 
tiffs in error. An assignment of the mortgage would not carry to 
the assignee the contract of indemnity made by the defendant 
with the mortgagee, without the consent of the defendant com- 
pany to the transfer, so far at least as it related to any subsequent 
loss, and as it is established by the verdict of the jury that Kup- 
fersmith, the owner, had, before the fire, violated certain condi- 
tions of the policy which invalidated it as to him, and it not 
appearing that the defendant company consented to the transfer 
of the mortgagee contract, such transfer, as to future liability, 
would be without legal support against the insurer. Kase vs. 
Hartford Ins. Co., 58 N. J. Law, 34, 32 Atl. 1057. But plaintiffs 
in error rest their argument upon the fact that the assignment of 
the mortgage was made after the fire, and claim therefore that 
the transfer carried with it a chose in action, vested in the mort- 
gage, to recover from the insurance company the loss which had 
accrued. That is to say, that an assignment of a policy after a 
loss is not an assignment of the policy, but of the claim for the 
insurance, which does not require the consent of the company. 

That an assessment of a policy of insurance after a fire loss 
does not assign the policy as to future indemnity thereunder, 
without the consent of the insurer, where such consent is one of 
the conditions of the policy, but is limited to the claim for a loss 
thereunder, is a rule which has the support of the weight of 
authority on the subject, and was adopted in this state in Combs 
vs. Shrewsbury Mut. Fire Ins. Co., 32 N. J. Eq. 513. So that, if 
the rights of the mortgagor under the mortgagee clause passed to 
the mortgage company by the assignment of the mortgage, all that 
the assignment carried was a chose in action, if the assignor had 
a right of action, as an incidental security to the bond and mort- 
gage assigned, which might be enforced in a proper proceeding 
therefor. But this is an action at law, founded upon a written 
contract expressed in unambiguous language, which does not 
transfer the chose in action, nor could the parties have intended 
it, as neither was aware of its existence. 

(1) In determining the claim of Weinberger, we find that his 
rights must rest, first, upon whether this chose in action was 
transferred by Schlageter to the American Mortgage Company, 
and through it to him, and, second, if it was not, did it pass by the 
transfer of March 17, 1909? The assignment of the bond and 
mortgage by Schlageter to the American Mortgage Company does 
not purport to assign any chose in action, or the policy as evidence 
thereof, and that it was not the intention of either party to this 
transfer to pass the chose in action, or the rights of Schlageter 
under the mortgagee clause, is conclusively established, because 
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neither knew of its existence. Schlageter testified that he had 
no knowledge of this insurance for his benefit, and there is no 
proof that the American Mortgage Company knew of it. The 
only policy which Schlageter knew about was the one which he 
held, issued by the North British & Mercantile Insurance Com- 
pany for $3,500, and that he had surrendered to Kupfersmith, 
the owner, in order that he might make proof of loss under it, 
for which he held Kupfersmith’s receipt. The mortgagee clause 
provided that in case the mortgagor or owner should neglect 
to pay any premium “due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same,” so, if Schlageter had 
accepted this independent contract between himself and the de- 
fendant company, he would have been required to pay the 
premium in case of default by the mortgagor or owner; but, 
as in this case he did not accept the contract or have any knowl- 
edge of it, he would not be bound to comply with a condition to 
which he never consented, and it is therefore doubtful whether 
Schlageter ever had any contract which he could enforce at the 
time it is claimed he assigned it; for his acceptance of that con- 
dition was a part of the contract, and he never did agree to it, 
actually or constructively. 

It also appears that on March 6, 1909, the American Mortgage 
Company, the real owner of the mortgage, although the title 
stood in thé name of Condit, notified Mr. Kelsey, the attorney of 
Weinberger, that they took from Schlageter no assignment of 
his interest in any policies of insurance whatever, and that they 
neither procured from him a delivery of the policies themselves, 
nor caused any change of interest in any policy to be noted with 
the company, and this was a clear waiver of any equitable as- 
signment to that company to be drawn from the mere fact that 
the bond and mortgage had been assigned to it. This letter was 
sent at a time before Weinberger had acquired any interest, and 
when his agent, Kelsey, knew that Condit held the naked title, 
without any. real or equitable interest in the bond and mortgage. 

In our opinion, where, as in this case, the deed of assignment 
of a bond and mortgage does not, in terms, transfer a policy of 
insurance held as collateral to the mortgage, or a chose in action 
growing out of a fire loss assured by the policy, and where neither 
party intended that the policy or the chose in action should be 
transferred, a contract different from that made by the written 
agreement cannot be read into it, to give it a more extensive 
meaning than that expressed, nor can it be interpreted to include 
a right or security incidental to the mortgage assigned, but not 
disclosed in the deed of assignment, in order to support an ac- 
tion at law. Martin vs. Ins. Company of North America, 57 N. 
J. Law, 623, 31 Atl. 213. 

(2) The next question to be considered is what, if anything, 
passed from Schlageter by the transfer of March 17, 1909, which 
is set out at length in the earlier part of this opinion. We think 
that at that time Schlageter had nothing to transfer, because long 
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before that he had assigned his mortgage to the American Mort- 
gage Company, and then had no interest in the property insured, 
or rights under his mortgage clause. What he was then under- 
taking to do was to assign a chose in action when he had nothing 
to assign, for manifestly he could not have recovered anything 
from the defendant after the transfer of his mortgage, even if 
he had that right before, because he then had no debt or security 
therefor which he could enforce against the defendant company. 
The holder of a mortgage protected by a mortgagee clause is not 
bound to collect from an insurance company the amount of a 
loss insured against, for the remainder of the property may be 
a sufficient security for his mortgage; he may call upon the in- 
surer to make him good, or he may rely upon the diminished 
value of the property as a security for his mortgage, and when 
he disposes of his mortgage he has no interest which he may 
call upon the insurer to make good. He becomes a stranger to 
the matter, without any rights to subsequently assign. 

The only other exception requiring consideration is that which 
relates to the admission of the letter written ‘by the American 
Mortgage Company, before the transfer of the mortgage, to 
Kelsey, as the counsel of and representing Weinberger, in which 
notice was given that the mortgage company took no transfer 
of the policy or any rights under it. The exception is put upon 
the ground that, as the mortgage company had parted with the 
mortgage, its disclaimer was not competent, because not made 
against interest. We think otherwise. As we have said in this 
opinion, Condit, who held the title, was a mere dummy, holding 
it for the American Mortgage Company, and both Kelsey and 
Weinberger so understood it, and claim to have dealt with the 
American Mortgage Company in acquiring the mortgage. At the 
time this notice was given, the American Mortgage Company was 
the equitable owner of the mortgage, Kelsey was the attorney and 
representative of Weinberger, and both he and Weinberger knew 
that Condit was holding the mortgage for the convenience of the 
mortgage company, the real owner, and it was not therefore a 
disclaimer made by one without interest, and the notice was given 
in order that Weinberger, through his attorney, should know, 
before he purchased, that the assignment of the mortgage carried 
with it nothing but the bond and mortgage. We think the trial 
court properly disposed of the Weinberger claim, and that there 
is no error apparent in this record which requires a reversal of 
the judgment, so far as this claim is concerned. 

As to the Kupfersmith Case the court submitted to the jury 
two questions of fact, one of which, the only one upon which 
error is assigned, challenges the action of the trial court in submit- 
ting to the jury the question whether the building was vacant or 
unoccupied and so remained for 10 days, in violation of one of 
the conditions of the policy. The exception to the charge on 
which this assignment is based was not sealed, and is therefore 
not properly the subject of argument; but an examination of the 
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testimony clearly shows a disputed question of fact, and it is 
therefore a matter which the court was bound to submit to the 
jury. We have examined all of the numerous assignments of 
error on this branch of the case; some of them are immaterial ; 
others are not supported by any exceptions sealed by the court; 
and as to those which are sealed we find no error sufficient to 
justify a reversal. 

‘The judgment under review is affirmed. 

Pitney, Ch., and Trenchard, J., dissent. 


FARMERS’ & MERCHANTS’ INS. CO. ws. CUFF.* 
(Supreme Court of Oklahoma.) 


CONSTRUCTION OF POLICY—DAMAGES. 

Damages resulting from efforts made in good faith to save property from 
a fire, by breakage, removal, water, or from loss by theft consequent 
thereto, are within the loss covered by a policy against damage by fire. 

(a) The loss by theft must be one of the consequences of the fire. 

(b) If the loss by theft be expressly excluded by a stipulation in the 
policy, there can be no recovery for such item. 

(For other cases, see Insurance, Cent. Dig. §§ 1142, 1143; Dec. Dig. § 421. 

* Decision rendered, May 9, 1911. 116 Pac. Rep. 435. Syllabus by the 

Court. 
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CO-OPERATIVE INS. ASS’N OF SAN ANGELO Et AL. 
vs. RAY.* 
(Court of Civil Appeals of Texas. Austin.) 


EXTENT OF LOSS—LIQUIDATED DEMAND. 


Where a policy insured a building for a certain amount, and the furniture 
for another amount, the amount upon the building became a liquidated 
demand upon the total destruction of that structure, regardless of its 
value, under Rev. St. 1895, art. 3089, providing that upon the total 
destruction of property insured the policy shall be considered as a 
liquidated demand. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


FIRE INSURANCE—MISREPRESENTATIONS—STATUTE. 


Misrepresentation by an insured as to the value of a building and personal 
property therein will not avoid the policy, act of 1903, c. 69, having 
declared that misrepresentations neither material to the risk nor con- 
tributing to the loss shall be no defense to a suit upon an insurance 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 


CONTRACT OF INSURANCE—POLICY—WHAT CONSTITUTES. 


A slip of paper containing a stipulation is not a part of an insurance policy 
merely because pinned thereon. 2 
(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


FIRE INSURANCE—WAIVER OF FORFEITURE. 


Where one of the insurers with knowledge of the insured’s breach of 
certain warranties requested and had insured make proofs of loss, 
and told him that the loss would be paid, the right of the association to 
insist upon the breach of warranties was waived, notwithstanding the 
policy provides that a waiver must be indorsed on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


* Decision rendered, March 15, 1911. Rehearing denied June 28, 1911. 
138 S. W. Rep. 1122. 


PATRONS’ MUT. FIRE INS. CO. oF Micuican, LImIreb, 
vs. ATTORNEY GENERAL.* 
(Supreme Court of Michigan) 


FIRE INSURANCE—BY-LAWS—CONFORMITY TO STATUTES. 


The by-laws of a mutual fire insurance company organized under Laws 
1895, No. 262, which provide for adjusting and arbitration boards, 
and which require the adjusting board to investigate the justice of 
claims, the validity of policies, and to fix the amounts and valuations 
of property lost, with an appeal to the arbitration board who shall 
decide on the justice of claims and the liability of the company and 
provide that no suit at law or in equity shall be commenced by any 


* Decision rendered, July 5, 1911. 131 N. W. Rep. 1119. 
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loser to determine the justness of any claim, etc., are not in conflict 
with section 10 of the act providing that suit at law may be prose- 
cuted by any member for claims which may have accrued if payments 
are withheld more than 60 days after the maturity of the claims. 


(For other cases, see Insurance, Dec. Dig. § 54.) 


MUTUAL FIRE INSURANCE—BY-LAWS—VALIDITY. 


The provision in the by-laws that no suit at law or in equity shall be 
commenced by any loser to determine the justice of the claim, etc., 
is not invalid as ousting the courts of jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 54.) 
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Lire. 


SUPREME COURT OF IOWA. 


HOLDEN 
Us. 


MODERN BROTHERHOOD OF AMERICA. 
(HOLDEN, Intervener) .* 


MUTUAL BENEFIT SOCIETY—BENEFICIARY’S INTEREST. 


A beneficiary named in a fraternal benefit certificate only acquires a 
vested interest in the benefits accruing thereunder on the member’s 
death. 


(lor other cases, see Insurance, Cent. Dig. § 1928; Dec. Dig. § 766.) 


MUTUAL BENEFIT SOCIETY — BENEFICIARIES — CHANGE— 
METHOD. 


A fraternal beneficiary association may stipulate methods and conditions 
by and under which a substitution of beneficiaries may be effected, 
and, unless such methods and conditions are adopted and complied 
with, no substitution will take place. 

(For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 

784. ) 


MUTUAL BENEFIT ASSOCIATION—CHANGE OF BENEFICIARY 
—RULES—EXCEPTIONS. 

The rule that parties to a mutual benefit certificate must comply with the 
association’s rules to effect a change of beneficiary does not apply 
where the society has waived compliance or estopped itself to assert 
the same, where it is beyond the power of the member to comply 
literally with the regulation, and insured has pursued the course 
pointed out by the laws, and has done all in his power to change 
the beneficiary, but, before a new certificate issues, he dies, in which 
case a court of equity will act as though a new certificate had been 
issued. 

(l-or other cases, see Insurance, Cent. Dig. $§ 1951-1954; Dec. Dig. § 
784.) 


MUTUAL BENEFIT SOCIETY—BENEFICIARY—CHANGE—COM- 
PLIANCE WITH BY-LAWS—DENIAL—ESTOPPEL. 

\Vhere a member of a mutual benefit society holding a certificate in which 
intervener, his wife, was named as beneficiary, prior to his death 
desired to change the beneficiary so as to make the certificate pay- 
able to his mother, and, on demanding the certificate from the wife, 
she refused to surrender it, and asserted an intention to retain it, 
whereupon decedent complied with all the rules of the society with 
reference to change of beneficiary except that he was unable to sur- 
render the old certificate, intervener was estopped to deny that the 
change was ineffectual because the old certificate had not been sur- 
rendered. 


(For other cases, see Insurance, Cent. Dig. §§ 1951-1954; Dec. Dig. § 
784.) 
* Decision rendered, July 5, 1911. 132 N. W. Rep. 329. 
in—Vol: Xh.—192. 
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Appeal from District Court, Linn County; Milo P. Smith, 
Judge. 

Action by plaintiff as beneficiary named in a mutual benefit 
certificate in the defendant association issued to plaintiff’s hus- 
band, Benj. P. Holden. The intervener, who is the mother of 
Benj. P. Holden, claimed the amount due under the certificate by 
virtue of an alleged change of beneficiary attempted to be made 
by him in her favor. There was a verdict for the intervener, and 
from judgment on such verdict the plaintiff appeals. Affirmed. 


Jamison, SMytH & Hann, for Appellant. 
Grimm & TREwIN, for Appellee. 
BARNES & CHAMBERLAIN and NEVILLE & GREER, for Intervener. 


DEEMER, J. 

The certificate of membership in the defendant association is- 
sued to Benj. P. Holden as a member, naming plaintiff as bene- 
ficiary, contained by reference to the by-laws of the association 
the following stipulation as to change of beneficiary: ‘Should 
a member in good standing desire to change his beneficiary or 
beneficiaries, such member shall deliver to the secretary for the 
subordinate lodge of which he is a member, his benefit certificate, 
with the surrender clause on the back thereof properly executed, 
designating therein the change desired, and the name of the per- 
son or persons, substituted as beneficiary or beneficiaries, to- 
gether with a fee of fifty cents. The execution of said surrender 
clause shall be in the presence of, and attested by, said subor- 
dinate lodge secretary. Provided, however, that if the member 
be so situated that he cannot execute said surrender clause in the 
presence of said secretary, the signature of the member thereto 
must be attested by the jurat of some person authorized to ad- 
minister oaths. Said benefit certificate, with said fee of fifty 
cents, shall then be sent to the Supreme Secretary, who shall 
thereupon issue a new benefit certificate payable to the beneficiary 
or beneficiaries, named in said surrender clause. No change of 
beneficiary shall be effective until the old benefit certificate, and 
said fee of fifty cents, shall have been delivered to the Supreme 
Secretary and a new benefit certificate issued during the lifetime 
of the member. In case a benefit certificate is lost or destroyed, 
the owner thereof, may, in writing, on a form furnished by the 
Supreme Secretary, waive all claims thereunder, whereupon a 
new certificate will be issued upon request to the Supreme Sec- 
retary, upon the payment of fifty cents, said new certificate to 
be indorsed on the face thereof: ‘Duplicate Certificate issued in 
lieu of lost or destroyed certificate.”’ There was also a provision 
as to the disposition of the benefit in case the beneficiary named 
should die before the death of the member if the member had 
failed to designate another beneficiary. The certificate in ques- 
tion was at one time in the possession of Benj. P. Holden in his 
home in Cedar Rapids, and was placed by him in a certain book- 
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case or secretary. He was subsequently taken ill, and on May 
10, 1909, went to the home of his mother, the intervener, at St. 
Joseph, Mo., where he remained until his death which occurred 
on July 19th following. In the meantime, on June 11th, plaintiff 
stored the household goods in Cedar Rapids in order to go to her 
husband, and while doing so she removed the certificate from 
the bookcase or secretary and took it to a bank, where she per- 
sonally left it for safe keeping. On reaching her husband in St. 
Joseph, she explained to him the circumstances under which she 
had placed the certificate in the bank. On July 14th plaintiff's 
husband made an affidavit before a notary public as to his mem- 
bership in the Cedar Rapids lodge of the defendant association, 
stating that the benefit in such certificate was payable to his wife, 
and reciting that “the said beneficiary certificate is not in his pos- 
session nor under his control but that the same is being withheld 
from him at this time,” and that, in consequence of said deten- 
tion and withholding of his certificate, “he is unable to deliver 
same to the secretary of the above named lodge of which he is a 
member,” and that he thereupon makes application for a new cer- 
tificate, naming Vesta V. Holden, related to him as mother, as 
substituted beneficiary, canceling and annulling said original 
benefit certificate. It was further recited in this affidavit that he 
was unable to travel, and for that reason unable to make oath to 
said affidavit in the presence of the secretary of the subordinate 
lodge of which he was a member. The signature to this affidavit 
purports to be witnessed by two witnesses, and to be subscribed 
and sworn to before a notary public. This affidavit, accompanied 
by fifty cents, the fee required for the purpose, was forwarded at 
the direction of the member to the office of the grand lodge at 
Mason City by a firm of attorneys at St. Joseph. It was received 
by the officer of the company on July 17, 1909, and on July 22d 
the secretary of said grand lodge wrote these attorneys a letter 
acknowledging the receipt of the affidavit, in which they advised 
that a duplicate certificate could not be issued, because it was not 
stated in the affidavit that the certificate had been destroyed. 
From this letter it appeared that the grand lodge had already 
been advised of Holden’s death, and on the 26th of the same 
month the secretary wrote to the same attorneys to the effect that 
the beneficiary of the certificate had not been changed because 
the laws of the society were not complied with and inclosed the 
fifty cents which they had remitted. 

Action was instituted by plaintiff against defendant by the 
filing of a petition in equity asking judgment for the amount of 
the certificate, and the defendant answered, admitting the mem- 
bership of Holden, and the issuance of the certificate naming 
plaintiff as beneficiary, but alleging that Vesta V. Holden 
claimed some interest in the proceeds thereof under and by vir- 
tue of a written document executed by the member under date 
of July 14th attempting to change the beneficiary, and that de- 
fendant, although ready and willing to pay the amount of the 





1950 Insurance Law Journal Vol. 40. [ Nov., 1911. 


certificate to the person to whom the money rightfully belonged, 
was unable to determine whether plaintiff or Vesta V. Holden 
was entitled to the whole or any part of the proceeds, and pray- 
ing for an order of court bringing in as a party the said Vesta 
\’. Holden in order that the defendant’s interests might be pro- 
tected. Thereafter Vesta V. Holden filed her petition of inter- 
vention in the action reciting the facts as already above stated, 
and alleged that prior to July 14, 1909, it was the purpose and 
intention of Benj. P. Holden to surrender and cancel said certiti- 
cate and nominate intervener as the new beneficiary to be entitled 
to his interest in said fund, and for this purpose he demanded of 
plaintiff, the then beneficiary of said certificate, who was in sole 
possession thereof, that she return it to him in order that he might 
surrender it for cancellation ; that the plaintiff, wrongfully and tor 
the purpose of preventing said Benj. P. Holden from complying 
with the by-laws requiring the return of the certificate for the pur- 
pose of cancellation and the issuance of a new certificate to the 
said Benj. P. Holden, refused to return the same; that for such 
reason he was unable to secure possession of the certificate and 
surrender it to defendant for cancellation; and that Benj. P. 
Holden was prevented from surrendering the certificate to the 
defendant for the reasons aforesaid. It is further recited that the 
only right of action which accrued or could accrue by virtue of 
the said certificate of Benj. P. Holden to his lawful beneficiary 
therein was a right of action in equity to compel defendant to levy 
upon its members the assessment provided for in said certificate, 
and pay the same to the original beneficiary. Therefore intervener 
praved that a decree might be rendered establishing and confirm- 
ing her right to receive the trust fund which the defendant had 
already paid into court to be held by the clerk subject to its order, 
that the petition of plaintiff be dismissed, and that intervener 
have judgment for costs and equitable relief. Plaintiff answered 
this petition of intervention by denying the material allegations 
thereof with reference to change of beneficiary. Intervener intro- 
duced testimony from two witnesses to show that, while plaintiff 
Was in St. Joseph during the last illness of her husband, he re- 
quested of her that she return the policy which she had in her 
possession, that he wanted to pay some of the debts he had in- 
curred, and that plaintiff said in response that she had the policy, 
and was going to keep it. That the exact purport of the testimony 
may appear, we here quote from the record as follows: One wit- 
ness testified: “A. He said he wanted that $1,000 policy that she 
had, and she told him she had it and was going to keep it.” An- 
other witness testified in response to a question as follows: “Q. 
Did you hear a conversation between Benjamin P. Holden and his 
wife, Mary L. Holden, in reference to his wife surrendering to 
him a certain policy of insurance held by Mr. Holden in the 
society known as the Modern Brotherhood of America? A. He 
asked her for the $1,000 policy, and she told him she had it in her 
possession and she would not give it up.” This testimony was 
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denied by plaintiff, and thus arises the principal question of fact 
in the case. 

While the case was originally brought as in equity and the peti- 
tion of intervention tenders an equitable issue, the case was for 
some reason tried to a jury. No point is made regarding the 
method of trial which is considered controlling, for the principal 
question in the case is one of law, and the trial was had upon the 
theory, that no matter whether the action be at law or in equity, 
intervener has no right of recovery. The theory on which the case 
was tried will appear from the following instructions, which we 
copy from the record :— 

(3) The certificate of insurance, together with the rules and 
by-laws of the company constituted the contract of insurance on 
the life of Benjamin P. Holden. And, as originally written, the 
plaintiff, Mary P. Holden, was the beneficiary and entitled to re- 
cover the amount of insurance, to wit, $1,000. But the assured, 
Mr. Holden, had the right to change the name of the beneficiary 
in the manner provided for in the by-laws and have a new policy 
issued to that effect, without obtaining the consent or even con- 
sulting the beneficiary. The evidence shows that all the steps 
necessary for him to take to effect a change in the beneficiary have 
been by him taken, except that of returning and surrendering to 
the company the old certificate. The failure to return the certi- 
ficate is of itself fatal to the intervener’s right to recover, unless 
the plaintiff’s act was the cause of such a failure to return it. 

“(4) If you find from a preponderance of the evidence that at 
the time of making the affidavit on July 14, 1909, the certificate of 
insurance was not in the possession or under the control of the 
assured Benjamin P. Holden, but was in the possession, or under 
the control of his wife, Mary L. Holden, and that prior to said 
date he requested her to deliver it to him, and that she declined 
to do so, but withheld it from him, and subsequently he was unable 
to send it in with the affidavit to the company, then her act in so 
withholding it from him was wrongful and will defeat her right to 
the insurance money, and you should find for the intervener. But, 
if you fail to so find, then your verdict should be for the plaintiff.” 

These instructions are challenged, and it is stoutly insisted that 
under the record the verdict should have been for plaintiff. 

(1) 2. It is well settled by the authorities that the beneficiary 
named in a certificate of a fraternal beneficiary association had 
no vested interest during the life of the member ; but in the death 
of such member the person who under the terms of the contract 
with the association is then entitled to receive the benefits provided 
for in the certificate does acquire a vested interest therein. 
Shuman vs. Ancient Order of United Workmen, 110 Iowa, 642, 
82 N. W. 331; Wandell vs. Mystic Toilers, 130 Iowa, 639, 105 
N. W. 448. 

(2) The defendant association had a perfect right in entering 
into a contract. with its members to stipulate the methods and 
conditions by and under which a’ substitution of beneficiary could 
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be effected, and, unless such methods and conditions were adopted 
and complied with, no substitution took place, and plaintiff, unless 
there be some exceptions to the rule, is entitled to the proceeds of 
the certificate. “A mere intention on the part of the member to 
change the beneficiary not acted upon in the manner required by 
the constitution of the association during the lifetime of the mem- 
ber is ineffectual, and the first beneficiary on the death of the 
member without the required steps having been taken to effect a 
change acquired a vested right.” Wandell vs. Mystic Toilers, 
supra. In Shuman vs. Ancient Order of United Workmen, supra, 
it was held that the effort of a member to change the beneficiary 
in his certificate not made in accordance with the rules of the as- 
sociation regulating the manner in which such changes might be 
made was ineffectual. 

(3) But to the general rules already stated there are some well- 
defined exceptions which have been recognized in both law and 
equity, nowhere better stated than by Mr. Justice Brown in 
Supreme Conclave vs. Cappella (C. C.) 41 Fed. 1, from which 
we extract the following: “The rule that the parties must comply 
with the rules of the society to effect a change of beneficiary is 
subject to three exceptions, namely: (1) Where the society 
has waived compliance, or estopped itself to assert noncompliance. 
(2) Where it is beyond the power of the member to comply 
literally with the regulations. (3) If the insured has pursued 
the course pointed out in the by-laws and has done all in his 
power to change the beneficiary, but, before the new certificate 
actually issues he dies, * * * a court of equity will act as if 
the new certificate had been issued.” These exceptions have been 
announced in many cases from other jurisdictions so numerous 
that no attempt will be made to cite them all. The following will 
be found quite closely in point: Marsh vs. Legion of Honor, 149 
Mass 512, 21 N. E. ge 4 L. R. A. 382; A. O. U. W. vs. Child, 
70 Mich. 163, 38 N. W. 1; McGowan vs. Forresters, 104 Wis. 173, 
80 N. W. 603; Isrigg vs. Schooley, 125 Ind. 94, 25 N. E. 151; 
Waldum vs. Homstad, 119 Wis. 312, 06 N. W. 806; Luhrs vs. 
Luhrs, 123 N. Y. 367, 25 N. E. 388, 9 L. R. A. 534, 20 Any St 
Rep. 754: Lahey vs. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. 
R. A. 791, 95 Am. St. Rep. 554. We have also recognized these 
exceptions in some of our previous decisions. See Wandell vs. 
Toilers’ Ass'n, 130 lowa, 639, 105 N. W. 448; Carpenter vs. 
Knapp, ‘ Iowa, 712, 70 N. W. 764, 38 L. R. A. 128; Shuman 
vs. A. O. U. W., 110 Iowa, 642, 82 N. W. 331; Simcoke vs. A. 
O. U. W, 84 Iowa, 383, 51 N. W. 8,15 L. R. A. 114; Hirschl vs. 
Clark, 81 Iowa, 200, 47 N. W. 78,9 L. R. A. 841; Brown vs. A. 
O. U. W., 80 Lowa, 287, 45 N. W. 884, 20 Am. St. Rep. 420. As 
already observed, the original defendant, the benefit society, is 
making no defense to the suit. It admitted liability to some one 
and practically brought the money into court asking that inter- 
vener be brought into the case, and such a decree and order made 
as would protect it. We therefore have all the parties in court, 
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and the benefit society is asking for nothing save protection from 
double liability. 

(4) The controversy is between the two rival claimants—the 
original beneficiary named in the certificate and the subsequent 
appointee named by the assured. In such a situation Justice 
Brown made the following observations, which have everywhere 
been regarded as authoritative: ‘While the supreme authority 
may have been justified in refusing to issue a new certificate 
without a surrender of the old one, according to the requirements 
of the order, it certainly does not lie in the mouth of Miss Cap- 
pella to set up this failure in a court of equity when she herself 
is a cause of it, and the company has admitted its liability by the 
payment of the money into court. No maxim of the law is 
founded upon more substantial justice than that which declares 
that no one shall take advantage of his own wrong. Under the 
by-laws of the company, the insured had a legal right to change 
his beneficiary whenever he pleased; and the consent of the 
company does not seem to be required, much less that of the bene- 
ficiary. Were the nonsurrender of the certificate set up by the 
company in a common-law action brought by Kratzsch, it is 
possible the court might be compelled to hold that he had failed to 
establish his title; but, when the company waives this defense, or 
at least disclaims any interest in the result of the controversy, 
the objection comes with ill grace from one who is solely respon- 
sible for such nonsurrender. A court of equity is seldom embar- 
rassed by technicalities, and will make such decree as the justice 
of the case manifestly requires. The cases above cited, which 
establish the proposition that the failure to take the proper steps 
to change the designation can only be taken advantage of by the 
company itself, are equally pertinent to show that it cannot be 
made available by one standing on the relation of Miss Cappella 
to this fund.” Supreme Conclave vs. Cappella, supra. This rule 
has been followed in the other cases. Vide Grand Lodge vs. 
Child, 70 Mich. 163, 38 N. W. 1; Hall vs. Allen, 75 Miss. 175, 22 
South 4, 65 Am. St. Rep. 601, and note; Adams vs. Grand Lodge, 
105 Cal. 321, 38 Pac. 914, 45 Am. St. Rep. 45; Jory vs. Supreme 
Council, 105 Cal. 20, 38 Pac. 524, 26 L. R. A. 733, 45 Am. St. 
Rep. 17; Lahey vs. Lahey, 174 N. Y. 146. 66 N. E. 670, 61 L. R. 
A. 791, 95 Am. St. Rep. 554: McLaughlin vs. McLaughlin, 104 
Cal. 171, 37 Pac. 865, 43 Am. St. Rep. 83; Nally vs. Nally, 74 Ga. 
669, 58 Am. Rep. 458; Cade vs. Head Camp, 27 Wash. 218, 67 
Pac. 603; Grand Lodge vs. Kohler, 106 Mich. 121, 63 N. W. 897 
(this case being closely in point). There is a class of cases 
holding that the beneficiary cannot be changed after the death of 
the assured, but this is upon an entirely different principle from 
the one here involved. The assured did all that he could toward 
making the change before he died and of this the company was 
advised before his death. Nothing was left for it to do under the 
showing made but to issue another certificate to the new appointee, 
a merely ministerial act, and equity will regard that as done which 
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should have been done and judgment rendered accordingly. We 
have expressly held that the issuance of a new certificate is un- 
necessary. Wood vs. American Yeomen, 126 N. W. 949. See, 
also, Luhrs vs. Luhrs, supra; Mut. Life Ins. Co. vs. White, 20 
R. I. 457, 40 Atl. 5; Manning vs. United Workmen, 86 Ky. 136, 
5 S. W. 385, 9 Am. St. Rep. 270; Titsworth vs. Titsworth, 40 
Kan. 571, 20 Pac. 213; Delaney vs. Delaney, 175 Ill. 187, 51 N. 
FE. 961; Allgemeiner Arbeiter Bund vs. Adamson, 132 Mich. 86, 
g2 N. W. 786; Spengler vs. Spengler, 65 N. J. Eq. 176, 55 Atl. 
285; Supreme Council vs. Murphy, 65 N. J. Eq. 60 55 Atl. 497. 
Most of the cases last above cited are authorities for the propo- 
sition that, when a benefit society pays the money into court upon 
one of its certificates, it waives all mere technical defenses which 
it might have set up against either claimant, and leaves the court 
free toward the fund upon equitable principles. Appellant’s 
counsel argue the case upon the theory that, as between the two 
adverse claimants to the funds, there was neither waiver nor es- 
toppel pleaded or proved, and that the original beneficiary was 
entitled to recover. Were there any controversy between either 
claimant and the benefit society, there might be some basis for 
this contention. But the case does not depend upon either of these 
doctrines. It is simply a question as to which of the two rival 
claimants is in equity entitled to the fund. Upon that proposition 
the authorities are abundant and sufficient. The instructions 
given by the trial court are in line with the views here expressed, 
and we discover no error for which there should be a reversal. 
The judgment must therefore be and it is affirmed. 


SUPREME COURT OF GEORGIA. 


PAYNE 
VS. 
SUPREME RULING OF FRATERNAL MYSTIC CIRCLE.* 
MUTUAL BENEFIT INSURANCE—RECOVERY OF PREMIUMS 
PAID—PLEADING. 


The petition as amended did not set forth a cause of action, and was 
properly dismissed on general demurrer. 


(For other cases, see Insurance, Dec. Dig. § 247.) 


Exceptions from Superior Court, Richmond County; H. C. 
Hammond, Judge. 


ta Decision rendered, Aug. 19, 1911. 71 S. E. Rep. 1113. Syllabus by the 
ourt. 
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Action by George E. Payne against the Supreme Ruling of the 
Fraternal Mystic Circle. From a judgment dismissing the peti- 
tion on general demurrer, plaintiff excepts. Judgment affirmed. 

George E. Payne, a resident of Augusta, Richmond County, 
brought an action against the Supreme Ruling of the Fraternal 
Mystic Circle, an incorporated insurance fraternal association, 
with its principal office at Philadelphia, Pa., and an agency and 
place of business in the city of Augusta. The substance of so 
much of the petition as is here material is as follows: In 1906 
the Modern Puritans, a similar association to the defendant, and 
of Norfolk, Va., issued to the plaintiff two certificates, dated, 
respectively, April 23d and July 31st, by which the life of plaintiff 
was insured for the benefit of his wife in stated amounts, and on 
each of which the plaintiff was to pay a given sum monthly as 
premiums. On December 31, 1906, the American Guild, of Rich- 
mond, Va., assumed all of the responsibilities covered by the 
certificates issued to the plaintiff by the Modern Puritans, issuing 
to the plaintiff two certificates in lieu of those of the last-named 
association. On May 27, 1907, the defendant assumed all of the 
liabilities to the plaintiff on the certificates issued to him by the 
American Guild, and issued to him two certificates, on which he 
was to pay the same monthly premiums as on the original cer- 
tificates. In the plaintiff's applications to the Modern Puritans 
for certificates of insurance, which applications were accepted, it 
was stated that the plaintiff was a wholesale liquor dealer. He 
has ever since remained in this business. 

On March 24, 1909, the plaintiff sent to the defendant from 
Augusta the following letter: “The Fraternal Mystic Circle, 
Philadelphia, Penn.—Sirs: I have just received from Mr. Fred 
W. Thomas notice to pay my monthly dues for March. I have 
heard in the meantime that a policy held by a person engaged 
in the sale of liquors, in your order, is void; and I want to know 
the facts in this particular. I made application for the policy in 
question with the Modern Puritans, then it was transferred to 
the Guild, and then to the Mystic Circle. Now, when I made 
this application I was engaged in the whisky business, and the 
agent that took my application did so in my place of business and 
with full knowledge of same; and I ask you to look on the original 
application and see what I said my occupation was. I am not 
going to stand for an additional 75 cents per thousand on my 
policy ; neither will I lose what I have paid. I ask that you mail 
the original application to your representative, Mr. Fred W. 
Thomas, which will settle the question in dispute. Hoping to hear 
from you by return mail, I am respectfully, (Signed) Geo. E. 
Payne.” 

On March 27th following the plaintiff received from the de- 
fendant this reply: “Geo. E. Payne, Augusta, Ga—Dear Sir and 
Brother: I am in receipt of your favor of the 24th inst., and in 
reply will say, by referring to your application for membership, 
we find that you stated that you were a wholesale liquor dealer. 
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The constitution and laws of the Modern Puritans provide that 
no person shall be admitted to nor hold membership in the 
Modern Puritans who is engaged as ‘principal, agent, or employee 
in the sale of spirituous or malt liquors as a beverage.’ We do 
not know how or why the Modern Puritans accepted your ap- 
plication for membership, unless they placed an interpretation 
upon the laws of their order to mean a person engaged in the 
wholesale liquor business was not selling liquor as a beverage. 
Be that as it may, when you became a member of the American 
Guild by reason of that organization having reinsured the business 
of the Modern Puritans, you became subject to their constitution 
and laws, and their constitution and laws provide that a person 
who is engaged in the manufacture, sale, or delivery of intoxi- 
cating liquors, either as principal, agent, or servant, shall be 
classed as hazardous and pay a rate of 75 cents per $1,000 per 
month extra; and we took the business over subject to these 
restrictions. It appears from a letter written by Mr. Floyd 
Thomas, under date of March t1oth, that you are in the soft- 
drink business, and, not handling liquors, would not be subject 
to this extra rate. We are willing to let the past go; but if in the 
future you engage in the liquor business you would become sub- 
ject to the requirements of the constitution and laws, and the 
most favorable classification that could be given you would be the 
classification of the American Guild, which provides for an extra 
premium rate. Very truly and fraternally yours, (Signed) J. D. 
Myers, Supreme Recorder.” 

On the April oth thereafter the plaintiff sent the defendant the 
following letter: “The fraternal Mystic Circle, Philadelphia, 
Pa.— Sirs: I have your letter of March 27th, and would have 
replied sooner, but have been out of the city. In reply I will 
say that if it be true as you state in your letter, that the Puritans 
do not insure persons engaged in the sale of liquors, then I have 
no insurance; but they received my money and receipted for it 
from time to time, as the Guild did, and yourselves. Now, there 
is only one thing I can do, and that is ask for the money back 
that I have paid, with legal interest. I see very plain from your 
letter your stand in this matter; nothing more or less than to try 
to swindle me out of what I have paid. But I will spend as much 
more before I will submit to any such treatment. I will give you 
your choice of settling this with me or the courts. (Signed) 
Geo. E. Payne.” 


The plaintiff thereupon brought suit against the defendant for 
all the premiums he had paid to the several insurance associations, 
with interest thereon at 7 per cent per annum, “for the average 
time since the payment of the same.” The petition was dismissed 
on general demurrer, and the plaintiff excepted. 


B. B. McCowan, for Plaintiff. 
Wo. H. Barrett, for Defendant. 
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Fisu, C. J. (after stating the facts as above). 

Under the record and the briefs of counsel for the respective 
parties, the case is made to depend on whether the letters which 
passed between the parties, set forth in the foregoing statement 
of facts, show that the defendant committed a breach of its con- 
tract of insurance contained in the certificates it issued to the 
plaintiff. A careful reading of the letters will show, in our 
opinion, that the contract of insurance as exhibited by the certi- 
ficates was rescinded or repudiated by the plaintiff, and not by the 
defendant. While it may be inferred from the letter written by 
the plaintiff to the defendant, on March 24, 1909, that the plain- 
tiff was then engaged in the sale of liquors, and had been in such 
business from the time the original certificates were issued to him 
by the Modern Puritans, it is clear from the responsive letter 
written by the defendant March 27th that the defendant did not 
understand that the plaintiff was then engaged in such business. 
In this letter the defendant informed the plaintiff that in a letter 
written by Thomas on March roth, who appears to have been the 
defendant’s agent, the plaintiff was then engaged “in the soft- 
drink business,” and not in the handling of liquors, and would 
therefore not be subject to the payment of the extra rate imposed 
on members of the association selling liquor. In this letter the 
defendant stated, in effect, that, whatever may have been the 
rights of the plaintiff in the past, it was willing “to let the past 
go,” but that if in the future the plaintiff should engage in the 
liquor business he would become subject to the payment of the 
extra premium rate for those engaged in such business. 

The plaintiff was therefore put upon notice that the defendant 
understood from its agent, Thomas, who had notified the plain- 
tiff to pay his March dues, that the plaintiff was not then engaged 
in the sale of liquor; and the plaintiff, instead of informing de- 
fendant that its understanding as to this matter was incorrect 
and that he was still engaged in the liquor business, interpreted 
the letter of the defendant to be a rescission of the contract of 
insurance certificates held by him, and demanded of the defendant 
repayment to him of all premiums he had paid, with interest 
thereon, and soon thereafter brought his suit for the same. The 
plaintiff misinterpreted, we think, the letter of the defendant as 
being a rescission or repudiation of the certificates. This letter 
stated that, as the plaintiff was not then engaged in the sale of 
liquor, he was not subject to the extra premium, but that, in the 
event he should in the future engage in such business, then he 
would be subject to the extra premium. It does not appear where 
Thomas, the defendant’s agent, was located, nor where the plain- 
tiff did business as a wholesale liquor dealer, and we cannot 
legally assume that he was engaged in such business in Augusta 
in 1909 in violation of the general prohibition law. From what 
has been said, it follows that the court properly dismissed the peti- 
tion on general demurrer. 

Judgment affirmed. 

Beck, J. absent. The other Justices concur. 
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COURT OF APPEALS OF GEORGIA. 


PRUDENTIAL INS. CO. OF AMERICA 


VS. 


CHESTNUT (No. 3,043.)* 


LIFE POLICIES—CONSTRUCTION. 

Under the facts presented, the policy of insurance was in force at the 
date of the death of the insured, and the court did not err in directing 
the verdict in favor of the beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 935-938; Dec. Dig. § 367.) 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by T. R. Chestnut against the Prudential Insurance 
Company of America. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


MacDanikEL, Atston & Buack, for Plaintiff in Error. 
Moorr & Pomeroy, for Defendant in Error. 
RUSSELL, J. 

The case has been to the court previously, and, as many of the 
facts are stated in the opinion then delivered (8 Ga. App. 246, 68 
S. E. 952), they will not be repeated here, but this opinion should 
be read in connection with the former opinion. On that hearing 
(which was upon demurrer) it appeared that the quarterly pre- 
mium due December 21, 1908, had been paid. On the evidence 
coming in, it appeared that the last quarterly premium paid was 
the one due September 21, 1908. The further facts necessary to 
an understanding of the case here presented may be summarized 
as follows: The policy was dated June 21, 1906. The premiums 
were payable quarterly on the 21st of June, September, Decem- 
ber, and March. They were paid up to and including September’ 
21, 1908. The insured died July 8, 1909. The provisions as to ex- 
tended insurance in the event of a lapse of the policy for non- 
payment of premiums are as follows: If the policy has been in 
force for 1 full year, an extension of 60 days from the lapse; if 
for 2 full years, 120 days from the lapse; if for 3 full years, 1 
year and 177 days from date of last payment of premium. It is 
also stated that, if the premiums are paid in quarterly install- 
ments, “due allowance” will be made for that portion of the 
year’s premium which has been paid. The court directed a ver- 
dict in the plaintiff’s favor. 

The record contains the testimony of Mr. Samuel Barnett, an 
insurance actuary. His testimony so clearly shows that the 
policy was in force at the time of the death of the insured, and at 


* Decision rendered, Sept. 30, 1911. 72 S. E. Rep. 170. Syllabus by the 
Court. 
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the same time so lucidly explains the nature of such contracts as 
the one before us, that we deem it advantageous to the profession 
to set forth extracts from his testimony in lieu of any extended 
discussion on our part. Among other things, Mr. Barnett testi- 
fied as follows :— 


“IT am an insurance actuary and an insurance lawyer. The 
duties of an actuary are to do the mathematical work of a life 
insurance company, including the calculation of premiums and 
the reserves on policies, and everything in detail, the mathemat- 
ical part and all about that part of it, and, to a large extent, the 
legal part of the work which bears on insurance. Practically, I 
have been all my life at this actuarial work. I have done this 
kind of work for eight or ten or more insurance companies. I 
have studied in Europe, and made this work a life study. I am 
familiar with the methods of calculating reserve and expenses on 
insurance, and other provisions of life insurance policies. I am 
familiar with the basis upon which all companies figure—not the 
Prudential Insurance Company specially, but all companies. 
There is only one way in which values under a policy can be cal- 
culated. The Prudential Insurance Company advertises itself as 
following the American Experience Tables of Mortality, at 3 per 
cent interest. Now, if they do follow the American Experience 
Tables at 3 per cent, | know how they make their calculations. 
Three per cent reserve means that the calculations are made upon 
the Mortality Table and expected interest rate of 3 per cent. It 
means a certain reserve laid aside each year at 3 per cent would 
meet the policy when it matures. 


“The component parts of a premium are, first, the mortality ; 
second, the interest rate; and, third the expense. The premiums 
accumulate the reserve; the reserve comes out of the premium. 
When the premium is first paid, it is made up of nothing except 
reserve and expense. Leave out the expense, then the uses to which 
a premium is put are simply to meet the mortality losses as they 
accrue. Now, when a premium is paid, all the net part of it is 
reserve at the time it is paid. You can call it reserve for mor- 
tality, for the company has got to pay the claim, and therefore 
you can say, in a certain sense, it is for mortality. The accu- 
mulated premium that the policy carries is all the company has to 
pay anything with, extend insurance, or paid-up insurance, or 
mortality, or anything else. Premiums are paid from time to 
time; but it is utterly impossible, when you pay premiums, to say 
how much is for mortality, how much for surrender value, or 
how much for anything else. The object of all these premiums 
is to meet the conditions as they arise along in the future, what- 
ever they may be, and the premiums should be sufficient for that 
purpose. The surrender values at the end of the third year do 
not represent the entire reserve on the policy. So far as that 
part of it is concerned, it is arbitrary. I am inclined to think that 
the 60 days’ extension at the end of the first year is an arbitrary 
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value. I haven't figured it. I think the 120 days at the end of the 
second year is an arbitrary value. 

“When the first premium was paid on this policy, that premium 
had to pay, first, an agent’s commission. ‘The company has to 
pay an agent’s commission. If they don’t get it from that 
first premium, they have got to get it somewhere else. I don’t 
know, as to the Prudential Insurance Company specially; but 
when the first premium on that policy was paid, this premium 
of $33, a certain part of that premium went first for agents’ com- 
missions. If you ask me the general custom, I can state it. All 
I know is the general custom. I don’t know whether the Pruden- 
tial paid commissions on the first year’s premium. All I know 
is the general custom. I can only know from my general knowl- 
edge that a commission was paid on the first year’s premium. If 
you ask me if I know a general practice, or if I know it in a 
general practice, or if I know it in a general way, as a general 
custom, then I say I do know. I know it from general knowledge. 
I do not know it from any special knowledge concerning the 
Prudential Insurance Company. The doctor’s medical examina- 
tion fee was not taken out of the first year’s premium as such. 
Those things have to be paid, but I don’t say they would take it 
out of the tirst year’s premium. They pay the doctor something, 
but I don’t say they took it out of the first year’s premium. A 
certain amount has to be paid for office expenses. If there isn’t 
enough to cover those things, then they have got to go outside 
and get it. They have a certain amount to cover those things. 

“There is no such thing as theoretical reserve, distinct from 
legal. The reserve is a liability against the company, and the 
company has got to put it up. The company on full legal reserve 
basis on usual expenses has got to borrow from some other 
source to put up the reserve at the end of the first year. The 
same thing is true at the end of the second year. If the pre- 
miums are not sufficient to put up that reserve, they have to go 
somewhere and get it. No company on full legal reserve on 
ordinary expenses, after they pay the agents’ commissions, and 
the medical examiners’ fees, and the home office expenses, has 
anything left at the end of the first year, out of the first pre- 
mium. Asa rule, there cannot be much reserve saved out of first 
premium at the end of the first year. ‘There can be reserve 
saved out of the premiums at the end of the second year. At the 
end of the second year, there may be saved as a rule in the 
neighborhood of a quarter of the premium. I can tell what 
actual reserve saved there would have been on this policy at the 
end of the second year, if you will let me know what the expenses 
of the company are; otherwise. I would have to go into an 
elaborate calculation of the expense. In order to tell, I would 
have to know what the commissions were, and what the medical 
examiner's fee was, and what the home office expenses were, and 
what the renewal commission was, out of the second year’s pre- 
mium. 
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“In reference to what the first half of the third year’s premium 
purchased, and the results arrived at by me, I will have to make 
a little explanation there. The premiums on life insurance 
policies are all considered to be paid annually, in advance. All 
calculations are made by all companies on that basis, and there 
is strictly no such thing recognized as semiannual payments of 
premium, or quarterly payments of premium; but the policy 
either goes into a new policy year, or it does not. The company, 
for the accommodation of the policyholder, frequently allows 
quarterly payments, or semiannual payments; but technically the 
company is in that policy year when it accepts a quarter payment 
or half payment, and all settlements are made as of the end of 
the year, whenever the policy gets into that year at all. The 
surrender values are all based upon the results at the end of the 
year, provided the first quarter is accepted by the company, and 
it gets into that year at all. Technically speaking, the whole pre- 
mium is considered paid, and the company is considered to make 
an extension and a loan of the unpaid parts of the premium. 
They have the technical name of ‘deferred premiums.’ A de- 
ferred premium is simply a part of the year’s premium, annual 
premium, which has not been paid, so that, strictly speaking, 
there is no such thing in insurance business at all as quarterly or 
semiannual premiums; nothing except annual premiums. 

“Tf a man dies within the life of a policy, after the payment of 
two quarterly premiums, as to whether the company would de- 
duct the balance of the year’s premium, the company considers 
the unpaid quarters as debts due the company, and would de- 
duct them. Whenever a policy goes into a year, the whole of the 
premium has got to be paid by the policyholder. If he is alive, 
he pays it; if he dies the company deducts it. Whenever a com- 
pany gets into the year, it carries the policy over to the end of 
the year. The payment of the first two quarters, therefore, 
carried this policy to the end of the third policy year, and en- 
titles the policyholder to the extended insurance allowed at that 
time; in the meantime the policyholder being compelled to ac- 
count to the company for those two unpaid quarters that being 
the universal rule among life insurance companies. The two 
quarters paid on this third year entitled the policyholder to an 
interpolation between the end of the second year and the end of 
the third year, and that interpolation will carry the policy 331 
days from the middle of the third year; that is, from December 
21, 1908, would carry the policy 331 additional days, clear over 
into the third year, to December of the third year. I don’t mean 
exactly over to the middle of the third year on that policy, from 
December 21, 1908. Strictly speaking, it ought to be interpolated 
exactly that way. It ought to be interpolated by making due 
allowance, by grading; instead of 331 days, it ought to be about 
325 or 326 days. Still it would carry it over the date of death, 
and it is not necessary to go into that question more accurately. 

“It is not exactly proportionate, just like compound interest 
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Compound interest is interest on interest, and it don’t grow ex- 
actly in a straight line. There is no use going into that. It 
don’t make any difference, but amounts to a few days. I think 
the words ‘due allowance’ under that policy have a recognized 
meaning among insurance companies—recognized or special 
meaning. I don’t mean the exact words ‘due allowance’ in 
themselves have, but the interpolation of those values between 
that time has a very distinct meaning among actuaries in insur- 
ance. The word ‘interpolation’ means this: Those benefits 
are not given except at the end of a distinct year. Now, suppose 
something happens in between, interpolation is the method of 
arriving at what is the correct value to the assured upon this in- 
termediate date, and that is a meaning thoroughly recognized in 
insurance, and it is in following that method of interpolation that 
I come to that conclusion. 

“From the standpoint of the insurance company, the meaning 
of the clause in the policy, ‘If the premiums on this policy are 
paid in quarterly or semiannual installments, due allowance will 
be made in computing benefits, in proportion to the full year’s 
premium,’ is where benefits are allowed at the end of a certain 
year, and for some reason those benefits have to be paid at inter- 
mediate periods, then ‘due allowance’ means the assignment of the 
correct benefit, according to the same law, for those intermediate 
periods. That means that, if the third year’s premium as a whole 
purchased a year and 177 days of extended insurance, the first 
two quarters of that year’s premium would purchase practically 
one-half of that additional extended insurance compared with the 
second year. It would be a little less than one-half, not much less 
than one-half—a few days, no more probably than six. In de- 
termining what benefits, if any, the half of the third year’s pre- 
mium purchased, | would base my calculation on the interval 
between the second and third year. If the third year’s premium 
purchased three years of extended insurance, and the second 
year’s premium, as such, purchased two years of extended in- 
surance, then the half of the third year’s premium, in determining 
what extended insurance that half purchased, would be based 
upon what the whole of the third year’s premium purchased. It 
is true that each year stands to itself in the calculation of this 
extended insurance and cash surrender values in the policy. Each 
year is a separate calculation in a certain sense. 

“Now, of course, the policy year determines what the amount 
will be. The second year would be calculated independently, or 
the third year independently, and the fourth year independently. 
These independent figures are not strictly added onto the sep- 
arate purchases for the preceding year in getting the total benefit 
beyond the year you are working on. The policy is not extended 
each year the same way exactly proportionately. The extended 
values for each year are figured by themselves. They don’t run 
the same from year to year. If any allowance whatever is to be 
made for one-half or one-third of a year, it must be based on 
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what the whole of what that particular year’s premium would 
purchase. The results of the end of the third year would not 
be based upon the results which may have been obtained on the 
first or second year’s premiums. The results of the first or second 
year could not constitute the same basis of calculation. The 
additional value would be based upon the results at the end of the 
third year. One-half of the third year’s premium in this policy 
would purchase within five or six days of one-half of the total 
extended insurance specified in the policy. Values are not based 
upon each separate year’s premium. Values are based upon a 
review of the whole situation, from beginning to end. Values are 
based, at the end of each year, upon the accumulated reserve at 
the end of each year; that is, they ought to be, and theoretically 
they are. If there is any value at the end of the third year, it is 
based upon the reserves at the end of that year. If there is no 
reserve at the end of the first year, the policy has no value. It 
could not have. If there is no reserve at the end of the second 
year, the policy has no value at the end of the second year, 
technically. If there is no reserve at the end of two and a half 
vears— The only way I can place a value on a policy, either cash 
surrender value, loan value, or extended insurance value, is 
knowing what the reserve was at a certain time, at which | un- 
dertake to figure their value. I would have to know what the 
value was at the end of the first year to get the extended insurance 
at that time, provided the extended insurance was based upon 
the reserve; and it ought to be based: upon the reserve. All 
surrender values are based upon reserve, or ought to be. True 
value is based upon the reserve at the end of the first year; but 
the surrender value, or extended value, or loan value, may be 
more or less than the true value of a policy. We have to know 
what the reserve is, before we can know what the reserve will 
buy. I can tell you what the reserve was on this policy, in 
dollars and cents. I have that at 3 per cent. I can tell you at 
3% per cent in a few minutes. I can figure it. What the ex- 
penses are, the first year’s commission, the medical examiner’s 
fee, the expenses of the home office, and the second year’s re- 
newal premium wouldn’t have anything to do with it. 

“There is no actual reserve, independent of the legal reserve. 
The law makes the reserve. The reserve of a policy is what is 
called the ‘legal reserve,’ and that is the legal reserve, and that is 
based on the American Experience Tables and the interest rate 
assumed by the company, and it is not a question of whether the 
company has actually that reserve on hand, or not. All insur- 
ance is written on the basis of annual premiums. Quarterly pre- 
miums and semiannual premiums are not recognized. As a 
matter of calculation, they don’t calculate values on them. The 
company considers the full premium paid, if they run the policy 
on quarterly payments, and that they have loaned the policy- 
holder the rest of the money. 

“No extension value is granted on premiums, but it is granted 

Vol. XL.—123. 
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on reserve entirely. The premium has nothing to do with ex- 
tended insurance. The extension is based upon the reserve as 
the basis of calculation; that is, it ought to be. The reason ex- 
tended insurance at the end of each year varies is because the re- 
serve varies at the end of each year. In dollars and cents, the re- 
serve on this policy on December 21, 1908, was $23.50. ‘That 
reserve would carry the policy beyond July, 1909; that is, the re- 
serve the company ought to have had. If you want me to go a 
little more accurately into that reserve, I may correct it this way, 
because there is what we call ‘intermediate reserve.’ You should 
add to that figure which I have given one-half of what is called 
‘pure premium.’ You had better put it that way, to get it ac- 
curately.” 

Objection was made to certain parts of Mr. Barnett’s testi- 
mony, on the ground that he was dealing with unambiguous 
details of the contract, and was attempting to explain matters 
that stood in no need of expert interpretation. Even if this ob- 
jection were abstractly valid, the error complained of is harmless, 
as, in our opinion, he interpreted the contract correctly, and no 
harm was done in merely taking his advice. 

Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 


GALL 
vs. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD.* 


TAKING CASE FROM JURY—DIRECTION OF VERDICT. 


Where a defense is not conclusively proven by all the evidence, the case is 
one for the jury. 


(For other cases, see Trial, Cent. Dig. §§ 338-41; Dec. Dig. § 139.) 


MUTUAL BENEFIT INSURANCE — ACTIONS — INSTRUCTIONS 
—“INTOXICATION.” 


In an action on a mutual benefit insurance policy, the insurer set up, as a 
breach of warranty, the falsity of insured’s statement in his applica- 
tion that he had never been intoxicated. Upon defendant’s request, 
the court defined “intoxication” as the condition of a man whose 
physical and mental powers are affected by the use of intoxicating 
liquors. The court also charged the jury that the term “intoxicated” 
was defined as “inebriated,” “made drunk,” “excited to frenzy,” and 
that “it is a pretty strong definition when you get it right down 
to the intoxication.” Held that the latter definition of intoxication 
was erroneous and prejudicial to defendant. 


(For other cases, see Insurance, Dec. Dig. § 826.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3734-3740.) 


* Decision rendered, Sept. 20, 1911. 132 N. W. Rep. 468. 
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Error to Circuit Court, Wayne County; Joseph W. Donovan, 
Judge. 

Action by Gertrude Gall against the Sovereign Camp of 
the Woodmen of the World. From a judgment for plaintiff, de- 
fendant brings error. Reversed and remanded. 

In his application for a certificate in defendant beneficiary so- 
ciety, John K. Gall answered certain questions as follows :— 

“Do you now use wine, spirits or malt liquors? No. If so, 
what kind and average amount per day. (No answer.) 

“Were you ever intoxicated? No. If so, when. (No an- 
swer. ) 

“Have you ever taken a liquor cure? No. If so, when and 
where. (No answer.)” 

By the terms of the application, the answers to questions 
therein are warranted to be true, the certificate refers to and is 
based upon the said warranties, and it is a condition referred to 
and made a part of the certificate that if the member shall be- 
come so far intemperate from the use of intoxicating liquors 
as to produce delirium tremens or dies as a direct result of the 
drinking of intoxicating liquors, or if any of the statements or 
declarations in the application shall be found in any respect un- 
true, the certificate shall be void and all benefits thereunder for- 
feited without notice. The certificate is dated February 17, 1908, 
the benefit payable to the plaintiff. Gall, who was forty-two 
years old, died October 18, 1908. 

With its plea defendant gave notice that it would show in its 
defense, among other things, the untruthfulness of the answers 
to the first two questions referred to, and that John K. Gall 
after receiving the said certificate became “so far intemperate 
from the use of intoxicating liquors as to produce delirium 
tremens and did die from the direct results of the drinking of 
intoxicating liquors.” The trial resulted in a verdict and judg- 
ment for plaintiff. A motion for a new trial, one ground of 
which was that the verdict was contrary to the weight of evi- 
dence, was overruled. Exceptions taken and errors assigned 
and relied upon by appellant present the contentions: (1) The 
court should have directed a verdict for defendant. (2) The 
charge of the court was erroneous. (3) A new trial should 
have been granted. 


Argued before Ostrander, C. J., and Bird, Brooke, Blair, and 
Stone, JJ. 


BEAUMONT, SMITH & Harris, for Appellant. 
JounN H. DoHRMAN and JAMEs A. Murua, for Appellec. 


OsTRANDER, C. J. (after stating the facts as above). 
[1] «1. The undisputed testimony was that after the certifi- 
cate. was issued deceased used intoxicating liquors. It is not 
very clear whether he used liquor for three years immediately 
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before the certificate was issued; before the three-year period 
he used liquors. We think the testimony does not conclusively 
prove either that he used liquor at the time the application was 
made, that he had before that time been intoxicated, that he had 
delirium tremens, or that he died as a direct result of drinking 
intoxicating liquors. Therefore the court was not in error in 
submitting the case to the jury. 

|2] 2. The charge to the jury is rather confusing. They 
were told that the burden was upon defendant to prove that 
false answers were made by the applicant, or that he died of 
delirium tremens or as the direct result of the use of intoxica- 
ting liquors. Favorable to defendant was the instruction that, if 
the answer that he had never been intoxicated was untrue, there 
must be a verdict for defendant. Equally favorable to defendant 
was an instruction that, if the insured in fact used liquor at the 
time he made his application for the certificate, there could be 
no recovery. There was an instruction to the effect that if the 
insured had delirium tremens, induced by intemperate use of 
liquor, there could be no recovery, and the same verdict was 
required if the insured died as the direct result of drinking 
liquor. ‘Intoxication’ was defined as a condition of a man 
whose physical and mental powers are affected by the use of 
intoxicating liquors. Other portions of the charge were un- 
favorable to defendant. For example, the court said: “I 
charge you that the term ‘intoxicated’ is defined in Webster's 
Unabridged Dictionary as ‘inebriated,’ ‘made drunk,’ ‘excited to 
frenzy.’ You see it is a pretty strong definition when you get it 
right down to the intoxication.” 

In another portion of the charge occurs the statement: ‘Now 
the real hinge and turn of the case is: Did he die from the 
direct cause of alcoholism? That is really the question we are 
here for, and we will take that up in a moment and see if we can 
find out. A wise man has said: ‘Tell me what life is, and I will 
tell you what death is.’ But it is a pretty hard matter to de- 
fine, unless we have a post mortem examination, unless we are 
present when it happened. It comes in so many different ways, 
it is complicated in so many different forms, that a good doctor 
is often puzzied to know whether it is heart failure, or kidney 
trouble, or diabetes or typhlitis, or some clog, or some shock, or 
some serpent in the brain that drops a poison and ends life. It 
is a difhcult matter to tell, and laymen can rarely tell. I mean 
where death comes as it came in this case. It comes in a hospital 
Comes without the doctor being there, at the last; it comes 
afterwards by a coroner's certificate. Now the real question is: 
Did it come in this case by liquor, did it come from that alone? 
Now, finding a bottle of ‘whisky in a man’s room alone would 
not be evidence that the man died from that whisky. And es- 
pecially that might be true of a man with the complaint that 
the man had suffered from, like la grippe, where he might have 
used it sometimes during the sickness. All that a man hath 
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will he give for his life. He will struggle in the end, and he 
will use all the means he may find in reach.” 

Finally, the jury was instructed in these words: “Now, gen- 
tlemen, you can do a good duty to-day, because you know more 
about this case than anybody else, and because we have hun- 
dreds all over the state; yes, at least even in this county nine 
thousand in some of these. You can do a good duty by doing 
exact justice between these parties. It is entirely for you to 
decide.” 

We are not satisfied with either definition of “intoxication” 
given in the charge—one most favorable, and the other most 
unfavorable, to the defendant. For the favorable definition 
given, defendant is responsible, because the instruction was re- 
quested. The question, “Were you ever intoxicated?” in an 
application for insurance, ought not to be treated as asking 
whether at any time the applicant had taken liquor with any 
perceptible effect upon either his mental or physical powers. 
Nor should it be held to be the equivalent of the question, 
“\Vere you ever excited to frenzy by drink?” The testimony 
tended strongly to sustain each of defendant’s contentions, and 
especially the one that the insured had been many times, if not 
commonly, intoxicated before he made the application. We 
are therefore constrained to hold that in giving the definition 
of the word intoxicated unfavorable to defendant reversible 
error was committed. 

There is considerable argument in the charge, most of it 
favorable to plaintiff. Other questions debated in the briefs are 
not likely to arise upon a new trial, and therefore are not dis- 
cussed. 

The judgment is reversed, and a new trial granted. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL LIFE INS. CO. 
VS. 
ROBINSON.* 

















LIFE INSURANCE—WARRANTIES. 

lf statements in insured’s application and in his answers to the medical 
examiner that he was in good health were warranties, if untrue, the 
company could defeat recovery on the policy by showing that they 
were made in bad faith, or were material to the risk, though made 
in good faith. 

(For other cases, see Insurance, Cent. Dig. $§ 681-696; Dec. Dig. § 291.) 


* Decision rendered, April 5, 1911. 80 Atl. Rep. 1085. 
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LIFE INSURANCE—MISREPRESENTATIONS. 


If statements in insured’s application as to the condition of his health 
were merely representations, but made material by agreement of the 
parties, only their truth was open for consideration on the question of 
forfeiture. 


(For other cases, see Insurance, Cent. Dig. §$§ 681-606; Dec. Dig. § 291.) 


LIFE INSURANCE—MISREPRESENTATIONS—JURY QUESTION. 

Whether a statement in the application that insured is in good health be 
a warranty or representation, the question of good faith, or of its 
truth or materiality, is ordinarily for the jury, though, where either 
bad faith of the applicant or the falsity or materiality of the mis- 
representations is shown by uncontradicted evidence, the court may 
determine the question as a matter of law, and may instruct that 
certain diseases, such as cancer, tuberculosis, or Bright’s disease, are 
material to the risk, since the company’s knowledge that the applicant 
had either would necessarily influence it in passing upon the risk. 


(l'or other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 
LIFE INSURANCE—JURY QUESTION. 
Where evidence in an action on a life policy defended on the ground of 


misrepresentations as to insured’s health, made in the application, 
was conflicting, the case was for the jury on the essential facts. 


(lor other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


Appeal from Circuit Court for St. Mary’s County; John P. 
Briscoe, B. Harris Camalier, and Fillmore Beall, Judges. 

Action by Nellie B. Robinson against the Mutual Life Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

Here follows plaintiff's second prayer: “If the jury find from 
the evidence that the defendant executed the policy of insurance 
offered in evidence and delivered the same to Henry T. Robinson 
in his lifetime, and that the said Henry T. Robinson paid the 
defendant all the premiums payable thereon up to the time of his 
death and complied with all the undertakings stipulated to be 
performed on his part in said policy, and that on the 25th day of 
September, 1909, he died, and that Nellie B. Robinson, his wife, 
the beneficiary named in said policy of insurance, exhibited and 
delivered to the defendant due proof of the’ death of the said 
Henry ‘I. Robinson as required by the terms of the said policy, 
on or about the 1oth day of October, 1909, and before the com- 
mencement of this suit, then the plaintiff is entitled to recover in 
this action, unless the jury shall find from the evidence that 
Henry T. Robinson in his application for insurance made some 
misrepresentation or untrue statement, and that said misrepre- 
sentation or untrue statement (if the jury shall find any) was 
material to the risk.” (Granted. ) 

Here follows plaintiff's third prayer: ‘The jury is hereby in- 
structed that the burdén of proving that Henry T. Robinson in 
his application for insurance offered in evidence in this case 
made a misrepresentation or untrue statement rests upon the 
defendant, and, if the jury is convinced that the said Henry T. 
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Robinson did make a misrepresentation or untrue statement in 
said application, the burden of proving that the said misrepresen- 
tation or untrue statement is material to the risk rests also upon 
the defendant.” (Conceded.) 

Here follows the plaintiff’s sixth prayer: “If the jury find for 
the plaintiff, then the plaintiff is entitled to recover the sum of 
one thousand dollars ($1,000), the amount of the policy, and they 
may also allow, if in their discretion they may see fit to do so, 
legal interest on said sum of $1,000 from such time the jury may 
find the defendant received and accepted satisfactory proof at its 
head office of the death of Henry T. Robinson down to this 
date.”’. (Conceded. ) 

Here follows defendant’s first prayer: “The defendant prays 
the court to instruct the jury that if they shall find from the 
evidence in this case that Henry T. Robinson, the insured, made 
false representations in his written application for insurance, and 
further find that such false representations were material to the 
risk assumed by the defendant in issuing the policy of insurance 
which is the cause of action in this case, then their verdict must 
be for the defendant, notwithstanding they believe the insured 
made such representations unintentionally or through mistake 
and in good faith.” (Rejected.) 

Here follows defendant’s second prayer: “The defendant 
prays the court to instruct the jury that if they shall find from 
the evidence in this case that Henry T. Robinson, the insured, 
was afflicted with Bright’s disease at the time of his application, 
and that he affirmatively answered the question in said applica- 
tion, ‘Are you now in good health?’ then such answer constituted 
a false statement upon a matter material to the risk assumed by 
the defendant in issuing the policy of insurance which is the 
cause of action in this case, and their verdict must be for the 
defendant, notwithstanding they believe the insured was ignorant 
of the fact that he was so afflicted.” ( Rejected.) 

Here follows defendant’s third prayer: “The defendant prays 
the court to instruct the jury that if they shall find from the 
evidence in this case that Henry T. Robinson, the insured, was 
afflicted with Bright’s disease in January, 1908, that a urinalysis 
of his urine made at intervals of two or three weeks thereafter 
by the physician who made the first urinalysis in January, 1908, 
up to the summer of that year, showed that he was afflicted with 
that disease throughout all this period; that a medical examina- 
tion of the insured by another physician in February, 1909, dis- 
closed the fact that he then had Bright’s disease, diagnosed by 
the physician who made this last examination as a case of long 
standing, and that the said insured died of Bright’s disease in 
September, 1909, then they must find that the affirmative an- 
swer of the said insured in his application for insurance August 
13, 1908, to the question in said application, ‘Are you now in 
good health?’ must have been false upon a matter material to the 
risk assumed by the defendant in issuing the policy of insurance 
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which is the cause of action in this case, and their verdict must 
be for the defendant.” (Rejected. ) 

Here follows defendant’s fourth prayer: “The defendant 
prays the court to instruct the jury that there is no evidence in 
this case legally sufficient to entitle the plaintiff to recover under 
the pleadings in the case, and that, therefore, their verdict must 
be for the defendant.” (Rejected. ) 


Argued before Boyd, C. J., and Pearce, Burke, Pattison, and 
Urner, JJ. 


CARLYLE BARTON and RANDOLPH Barton, for Appellant. 
J. FRANK PaRRAN and JouN B. Gray, for Appellee. 


Burke, J. 

This is an appeal from a judgment of the circuit court for St. 
Mary’s County in favor of the appellee upon a policy of life 
insurance issued by the appellant. The policy was issued on the 
13th day of August, 1908, and it insured for $1,000 the life of 
Henry T. Robinson for the benefit of his wife, Nellie B. Robin- 
son, the appellee. Henry T. Robinson, the insured, died of 
Bright’s disease on the 25th of September, 1909. The appellant 
refused to pay, and the appellee brought suit upon the policy. 
The declaration is in assumpsit. The appellant filed the general 
issue plea and two special pleas. The first special plea alleged 
that the insured induced the defendant to issue the policy by 
falsely and fraudulently representing at the time of his applica- 
tion therefor that he was in good health, when in truth and in 
fact he was not then, nor when the policy was issued, in good 
health, but was at those times, as well as for some time prior 
thereto, afflicted with Bright’s disease, a disease which tends to 
shorten human life. The second special plea alleged that the 
said insured made other false and fraudulent representations in 
the written application made by him as an inducement to issue 
the policy, which representations were of matters material to the 
risk assumed by the defendant in issuing the policy. The pre- 
miums appear to have been paid as they fell due during the life- 
time of the deceased, and after his death proper proof of death 
was furnished to the appellant. The sole defense to the suit was 
that the insured had induced the appellant to issue the policy by 
false and fraudulent representations material to the risk, and 
these false and fraudulent representations, relied upon to avoid 
the policy, are those set out in the first special plea. 

At the trial of the case, the plaintiff offered in evidence the 
policy of the insurance, proof of death, and the original applica- 
tion for insurance. The application was made to the appellant 
company and signed by the insured on August 12, 1908, and it is 
therein stated that “all the following statements and answers and 
all those that I make to the company’s medical examiner in con- 
tinuation are true and offered to the company as an inducement 





Life.| Mutual Life Ins. Co. vs. Robinson. 1971 


to issue the proposed policy, which I hereby agree to accept, and 
which shall not take effect unless and until the first premium 
shall have been paid during my continuance in good health, and 
unless also the policy shall have been issued during my continu- 
ance in good health, except in case a binding receipt shall have 
been issued as hereinafter provided.” In answer to a question 
put to him by the medical examiner, the insured stated that he 
was in good health. The following condition apears in the policy 
of insurance. “All statements made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties, 
and no such statement of the insured shall avoid or be used in 
defense to a claim under this policy unless contained in the writ- 
ten application herefor, a copy of which is indorsed hereon or 
attached hereto.” 

In order to dispose of the legal questions presented by the 
appeal, it will be necessary to give an outline of the substantial 
facts appearing in the record. The plaintiff testified that she 
was the widow of Henry T. Robinson, the insured, and the bene- 
ficiary mentioned in the policy; that she had been married to her 
husband for about fifteen years at the time of his death; that he 
died on September 25, 1909; and that she had never been paid 
as such beneficiary, although proof of death had been duly for- 
warded to the defendant and demand for payment made. She 
testified that her husband had died of Bright’s disease; that he 
had been ill four or five months immediately preceding the date 
of his death; that the immediate cause of death was heart dis- 
ease; and that she did not know her husband had Bright’s dis- 
ease until she was told by the doctor who so certified in the proof 
of death. 

John S. Jones testified that he was the solicitor or agent of the 
defendant on August 13, 1908; that he knew Henry T. Rob- 
inson, and solicited him to have his life insured, and prepared for 
him an application for insurance. He identified the application 
offered in evidence as the one prepared by him and forwarded 
to the company, except that certain writing thereon whereby it 
appeared that some person or officer of the defendant company 
had requested the issuing of an endowment policy for $1,000, 
instead of an ordinary life policy for $2,000, for which the 
application had been made, was not upon the application when 
forwarded; that about one month after the application had been 
sent in the company sent him the policy, and he found that it was 
an endowment policy for $1,000 for fifteen years, instead of an 
ordinary life policy for $2,000, for which Robinson had applied ; 
that Robinson had at first refused to accept the policy, stating 
that it was not such a policy as he applied for, but that about two 
weeks thereafter, upon the advice of the witness, Robinson de- 
termined to accept the policy as sent, and so notified the witness, 
who delivered the policy to him. The plaintiff then closed her 
case. The defendant then introduced in evidence the application 
for insurance made by Robinson for the purpose of showing the 
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answers and statements of the insured as to diseases and sick- 
nesses he had prior to the date of his application on the 13th of 
August, 1908, and as to the condition of his health at that time. 
It then called Dr. Thomas Lynch, a physician of St. Mary’s 
County, who testified that about the middle of January, 1908, 
Henry T. Robinson had spoken to him and asked him for medi- 
cine, stating that he was suffering from asthma; that he stated 
he could not sleep; that at that time he thought Robinson had 
Bright’s disease or valvular heart trouble; and that he gave him 
digitalis, and told him to come over to witness’s office later. He 
further testified “that Robinson came over in about two weeks 
thereafter, and witness examined Robinson’s urine and tested it, 
and found it loaded with albumen; that -his diagnosis showed 
that Robinson had Bright’s disease, complicated with heart trou- 
ble, a complication almost always existing in Bright’s disease; 
that he gave him a certain drug, and he got a little better. Robin- 
son showed him a bottle of medicine he had been taking. He 
saw Robinson at intervals until in November, 1908, Robinson 
coming to see him at his office at Leonardtown every time Rob- 
inson came to town, when he would prescribe for him, and at 
Robinson’s request would examine his urine, and at every such 
examination showed albumen; that he knew Robinson had a case 
of Bright’s disease, which must prove fatal, and that he knew 
he must die within a few years, although there had been cases 
of this disease through which the patient had lived for fifteen 
years.” He further testified that he told the plaintiff some four 
or five months after he began prescribing for her husband that 
he had a complication of Bright’s disease and heart trouble of 
which he would certainly die; that he told her this prior to 
August 13, 1908, at Lawrence’s Hotel in Leonardtown. He 
stated that he did not tell Robinson that he had Bright’s disease, 
and that he never told any of his patients when they had a dis- 
ease which he knew would necessarily prove fatal, because upon 
most persons such information would have a bad effect, that on 
one occasion Robinson asked him if he would pass him for life 
insurance, and that he replied he could not pass a sick man, and 
advised him to go home and get well first. He stated that after 
this conversation, John S. Jones, the agent of the appellant, 
asked if he would pass Robinson for life insurance, and that he 
told Jones that he could not do so because Robinson was a sick 
man; that neither he nor any one else could cure him; and that 
Jones stated that he would get a doctor who would pass him for 
life insurance. On cross-examination he stated that he told 
Robinson that he did not have Bright’s disease, and that he also 
told him in the presence of Mrs. Robinson and a Mrs. Graves 
about August 16, 1908, that he saw no reasons why he would 
not pass for life insurance. He admitted that he was a drinking 
man, and at times drank to excess. 

Bruce Mattingly testified that he had known Robinson since 
June, 1908, and that he appeared to him at that time to be in 
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good health, but that he had heard Robinson some time in the 
year 1908 complain of having heart trouble and had also heard 
him complain of not being able to sleep, but he thought that was 
in the year 1909. 

Frederick Wathen testified that he had known Robinson since 
he was a boy; that he thought he was in bad health for a time 
about a year before he died; that he had heard him complain of 
not being able to sleep, and of shortness of breath when he took 
exercise, but that he appeared to him to be in good health. 

Dr. L. B. Johnson attended the insured in his last illness. He 
first prescribed for him in the fall of 1908. In February, 1909, 
Robinson called on him, and he found that he had a well-ad- 
vanced case of Bright's disease, and from the condition of his 
kidneys in February, 1909, the doctor stated that this disease 
probably was of long standing. He had prescribed for Robinson 
prior to January, 1908, for insomnia, a trouble which the insured 
disclosed to the medical examiner. 

In rebuttal the plaintiff called Dr. Joseph O. King, who testi- 
fied that he was the examining physician of the defendant com- 
pany, and that he made the medical examination of the insured 
at the time of his application for insurance on August 13, 1908, 
that he had practiced medicine for fifteen or sixteen years in 
St. Mary’s County, and, as far as he could ascertain from the 
examination, Robinson was in good health, and he recommended 
him as a good risk. He made an examination of his urine and 
found it normal, and there was no evidence of Bright’s disease, 
and that in his opinion the insured did not at that time. have 
Bright’s disease; that he used two tests, the test for sugar and 
the test for albumen; that he found some sugar and some albu- 
men, but not more than in the case of persons in good health; 
and that the analysis disclosed that the urine was in a normal 
condition. 

The plaintiff in rebuttal denied that Dr. Lynch told her that 
her husband had a complication of Bright’s disease and heart 
trouble of which he would certainly die. 

At the close of the testimony the plaintiff submitted six 
prayers for instructions to the jury. The court granted her sec- 
ond prayer, and rejected her fourth and fifth. Her third and 
sixth prayers were conceded. The defendant submitted four 
prayers, all of which were rejected. The reporter will set out in 
the report of the case the plaintiff's granted and conceded 
prayers, and also the defendant’s rejected prayers. In lieu of the 
defendant's first, second, and third prayers the court gave two 
instructions of its own. By its first instruction the jury were 
told that if they found from the evidence that the insured made 
false representations in his written application for insurance, and 
further found that such representations were material to the 
risk assumed by the defendant in the policy of insurance issued 
in this case, and that the defendant was misled in issuing the 
policy of insurance by such false misrepresentations, their ver- 
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dict should be for the defendant, even though the jury might find 
that such representations were made in ignorance of their un- 
truth. Its second instruction was in these words: “The court 
instructs the jury that if they find the issue of the policy sued 
upon in this case by the defendant company, and that the said 
policy was upon the life of Henry T. Robinson for the benefit 
of his wife, Nellie B. Robinson, the plaintiff herein, and that said 
policy having been so issued was in force at the date of the death 
of Henry T. Robinson, in so far as any default having taken 
place after the issue of the policy, and if they further find that 
at the date of the issue of the policy Henry T. Robinson was not 
suffering from Bright’s disease or from any of the diseases men- 
tioned in the policy, then they may find a verdict for the plain- 
tiff in this case. But if the jury find from the evidence, not- 
withstanding the other facts mentioned relating to the issue of 
the said policy, and the fact of its being in force at the date of 
the death of Henry T. Robinson, and if they also find the fact 
from the evidence at the time of the issue of the policy the said 
Henry T. Robinson was suffering from Bright’s disease or any 
of the diseases mentioned in the policy, and that said Bright’s 
disease or other diseases mentioned in the policy finally resulted 
in his death, then their verdict shall be for the defendant.” The 
action of the court upon the prayers and in giving the two in- 
structions mentioned presents the only exception contained in 
the record. Upon the special facts of the case as they have been 
stated, did the court commit reversible error? 

If the insured were guilty of fraud, the statements made by 
him in his application and in his answers to the medical examiner 
became by the express terms of the contract warranties. In the 
absence of fraud, they must be treated as representations, and 
not warranties. 

[1] Treating these statements as warranties, the defendant 
could have defeated a recovery upon either of two grounds: 
First, by showing that the statements or representations were 
made in bad faith; and, second, by showing that the misrepre- 
sentations or untrue statements related to some matter material 
to the risk, notwithstanding the misrepresentations were made in 
entire good faith. 

[2] Upon the hypothesis that the statements made by the 
insured were representations merely, and that by the agreement 
of the parties they were made material to the risk, then their 
truth alone was open to the consideration of the jury. 

[3] However the statements may be treated, whether as war- 
ranties or mere representations, the question of good faith, 
falsity, or materiality is ordinarily one to be passed upon by the 
jury. But where the bad faith of the applicant, or the falsity, 
or materiality of the misrepresentation is shown by clear and 
uncontradicted evidence, the court may so rule as a matter of 
law, and it is within the power of the court to instruct the jury 
that certain specific diseases, such as cancer, tuberculosis, or 
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Bright’s disease are material to the risk, because the knowledge 
that the applicant was afflicted with either of these diseases 
would necessarily influence the company in determining whether 
or not it would accept the risk. These principles have been de- 
clared in many cases in this court, among which are: Mutual 
Benefit Life Ins. Co. vs. Wise, 34 Md. 597; Fidelity Mutual 
Life Ins. Co. vs. Ficklin, 74 Md. 173, 21 A. 680, 23 Atl. 197; 
Bankers’ Life Ins. Co. vs. Miller, 100 Md. 1, 59 Atl. 116; Mary- 
land Casualty Co. vs. Gehrmann, 96 Md. 634, 54 Atl. o 
Monahan vs. Mutual Life Ins. Co., 103 Md. 155, 63 Atl. 211, 5 
L. R. A. (N. S.) 759; Mutual Life Ins. Co. . Mullan, 107 Md. 
Pe 69 Atl. 385; Mutual Life Ins. Co. vs. Rain, 108 Md. 353, 

Atl. 87; Atna Life Ins. Co. vs. Millar, 113 Md. 686, 78 Atl. 
483. 

[4, 5] In light of these principles, there can be no doubt that 
the defendant’s first, second, and third prayers were based upon 
sound legal propositions, and that it had introduced evidefice 
tending to support the hypotheses of facts stated in them, and 
they might well have been granted, and, except for the two in- 
structions given by the court of its own motion, the rejection of 
these prayers would have constituted clear reversible error. The 
defendant’s fourth prayer, which sought to withdraw the case 
from the jury, was properly refused. ‘The evidence upon the 
essential facts was so conflicting that it would have been im- 
proper to have granted this prayer. 

The plaintiff's second prayer is said to be bad, because it 
ignores the question of the bad faith of the insured, and the 
objections urged to the two instructions given by the court are 
that the first refers the question of materiality to the jury, and 
also requires them to find whether the defendant was misled by 
false statements made by the insured, and it is urged that the 
second instruction ignores the answer of the insured that he 
was in good health, and requires the jury to find, not only that 
he was suffering from Bright’s disease at the time the policy was 
issued, but “that said Bright’s disease or other diseases men- 
tioned in the policy finally resulted in his death,” before they 
could find for the defendant. As applied to the facts appearing 
in the record, these prayers we think fairly submitted to the jury 
the only defense which the company could make to this suit, viz., 
that the insured was not in good health at the time he made ap- 
plication for the policy, because at that time he had Bright’s dis- 
ease. 

[6] It was admitted that this disease caused his death, and 
there was no dispute about this at the trial, and while the clause 
quoted above from the second instruction was erroneous, and 
might be reversible error upon a different state of facts (Mutual 
Life Ins. Co. vs. Mullan, supra), no harm could have thereby re- 
sulted to the defendant in view of the conceded fact in this case 
that the insured did die of Bright’s disease. 

It is not claimed that the insured ‘made any other false: state- 
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ment, nor is it pretended that he was guilty of bad faith in any 
other respect. His bad health, if it existed at all, was due solely 
and exclusively to Bright’s disease at the date of his application, 
and therefore the questions of bad faith, material misrepresenta- 
tion, and falsity of the answer that he was in good health were 
necessarily involved in the inquiry as to whether he had Bright’s 
disease at the date of the application, or the issuance of the 
policy. This appears to be the sole question of fact involved in 
the trial. If at that date the insured was afflicted with Bright’s 
disease, the plaintiff was not entitled to recover, and the court so 
instructed the jury. If at that time he was not so afflicted, the 
plaintiff was entitled to a verdict. 

As the case went to the jury under the instructions granted, 
the substantial defense to the action was open for their consid- 
eration, and, while there was error in the rulings of the court 
upon the prayers and in the granted instructions, we are of the 
opinion that the only real question involved in the case was 
fairly submitted to the jury. 

The court’s second instruction, which is transcribed above, is 
a copy of the instruction given in the case of Mutual Life Ins. 
Co. vs. Rain, supra, a case in many of its facts very similar to 
this. As applied to those facts, the court found no reversible 
error in the instruction, and affirmed the judgment. But that 
form of instruction must not be taken as a model in this class of 
cases. In the usual and ordinary cases of suits upon life insur- 
ance policies it would not be wise to use that form of prayer. 
Finding no reversible errors committed by the court, the judg- 
ment will be affirmed. 

Judgment affirmed, with costs to the appellee above and below. 


——- —-- $e q@—____—_—__ 


UNITED STATES DISTRICT COURT. 
N. D. Onto, W. D. 


In RE SCHAEFER. (No. 1,573.)* 


LIFE INSURANCE—‘POLICY.” 

The word “policy,” in a life policy provision for payment to a beneficiary 
of a stated sum on insured’s death during continuance of the policy, 
refers to the insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 146.) 
(For other definitions, see Words and Phrases, vol. 6, pp. 5440-5442.) 


In the matter of Joseph N. Schaefer, bankrupt. On petition 
to review a finding by the referee. Affirmed. 


* Decision rendered, December 2, 1910. 189 Fed Rep. 187. 
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A. G. Futter, for Trustee. 

JOHN SHERIDAN, for Bankrupt. 

Kits, D. J. 

This matter is before the court upon a petition for review of 
the finding of Hon. N. W. Bright, referee in bankruptcy for 
Hancock County, adjusting the rights of the parties claiming an 
interest in a policy of insurance held by the bankrupt. The policy 
was issued on the 23d of November, 1897, and reads as follows: 

“In consideration of the application for this policy, which is 
hereby made a part of this contract, the Mutual Life Insurance 
Company, of New York, promises to pay at its home office in 
the city of New York, unto Joseph N. Schaefer, of Findlay, i 
the county of Hancock, state of Ohio, an annuity for every nad 
after twenty years from the date hereof during the remaining 
lifetime of the said Joseph N. Schaefer in equal annual payments 
of $60,00 each, commencing the 23rd day of November in the 
year one thousand nine hundred and eighteen and terminating 
with the last annual payment preceding death; and likewise 
promises to pay unto his wife, Mary E. Schaefer, her executors, 
administrators or assigns, one thousand dollars upon acceptance of 
satisfactory proofs at its home office of the death of said Joseph 
N. Schaefer during the continuance of this policy, upon the fol- 
lowing condition and subject to the provisions, requirements and 
benefits stated on the back of this policy which are hereby re- 
ferred to and made a part hereof.” 

Then follow the provisions for the payment of the ten full 
premiums and the customary provisions as to dividends, paid- 
up policy, surrender, and incontestability. The policy provides 
that it is to be credited with its distributive share of surplus 
apportioned at the expiration of 20 years, when it shall be treated 
as a tontine policy of that time of distribution, and that the sur- 
plus may be paid at the end of such period to purchase an increased 
annuity or may be drawn in the cash, and that thereafter the dis- 
tribution period shall be in terms of five years each during the 
continuance of the policy; surplus to be applied to the purchase 
of additional insurance without medical examination. The policy 
also provides as to surrender that at the end of the first period 
of 20 years the sum of $1,211.80 and the surplus will be paid 
therefor in cash. Attached to the policy, in apparent explana- 
tion of the privileges under it, is a sheet entitled, “Adapted 
Illustrations Special Income Life Policy,” computed for the 
principal sum, term and premium of the policy in question, from 
which it would appear that there is any one of six options avail- 
able at the end of 20 years. This policy was fully paid up before 
proceedings in bankruptcy against Schaefer were instituted, and 
no question arises that such payments were in any respect in 
fraud of creditors, and the court is left to determine the rights 
of the trustee therein without the assistance of any evidence 
except the policy itself and its terms. The referee found that 
“only the annuity provided for in said policy and payable to said 
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Joseph N. Schaefer should become assets in the hands of the 
said trustee,” and ordered “that said Joseph N. Schaefer make 
and deliver to said trustee a proper assignment of all his interest 
in and to such annuity within ten days from the date of this 
entry.” 

The court is called upon to apply to the terms of this policy 
section 6 of the bankruptcy act: “This act shall not affect the 
allowance to bankrupts of the exemptions which are prescribed 
by the state laws in force at the time of the filing of the petition 
in the state wherein they have had their domicile for the six 
months or the greater portion thereof immediately preceding the 
filing of the petition”’—and classification (5) of paragraph “a” 
of section 70 of the bankruptcy act, vesting in the trustee the 
title of the bankrupt in property which prior to the filing of the 
petition he could by any means have transferred or which might 
have been levied upon and sold under judicial process against 
him,” 

Counsel for the trustee insist that by the terms of this policy 
the wife of the insured has no present interest therein, and that 
the entire present value of the policy is subject to the disposition 
of the trustee for the benefit of creditors. In taking this position, 
it is quite plain, from the citation of his authorities, if not other- 
wise, that trustee’s counsel has failed to apprehend the signifi- 
cance of the language of the policy on the face thereof. He 
depends upon two cases particularly: In re Slingoff (D. C.) 106 
Fed. 154, and In re Steel (D. C.) 98 Fed. 78; and also cites In 
re Diack (D. C.) 100 Fed. 770, and In re Boardman (D. C.) 103 
Fed. 783. The authorities do not enlighten the court, for the 
reason that, as distinguished from the policy before us, they 
were respectively based upon pure endowment policies. In each 
case the policy provided that at the expiration of a certain time 
a fixed sum should be paid to the insured, but that in case he 
died before the arrival of that time the face of the policy should 
be paid to the wife. In this case there are two contracts in the 
policy, not in the alternative as in the case of endowment policy, 
but separate and distinct provisions. The first is the contract 
with Schaefer that if he survives for more than 20 years from 
the date of the policy, during the remainder of his life he shall 
receive an annuity of $60. Then the language of.the contract 
proceeds, “and likewise promises to pay unto his wife * * * 
one thousand dollars upon acceptance of satisfactory proofs at its 
home office of the death of the said Joseph N. Schaefer during 
the continuance of this policy.” Plainly, the effect of this lan- 
guage is that no matter when Joseph N. Schaefer dies, whether 
within the period extending for 20 years after the date of the 
policy or thereafter, his wife, or her representatives, shall re- 
ceive $1,000. The language of the policy is that this right in 
Mrs. Schaefer shall exist during the continuance of the policy. 

(1) Now, the term “policy” means nothing more than contract 
here, and the effect of it is that Mrs. Schaefer’s interest is a 
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vested one until the contract is terminated, either by the death 
of the insured, or by the exercise of some option, which by the 
very terms of the policy cannot be entertained by either the in- 
sured or Mrs. Schaefer, or both of them, until on or after the 23d 
of November, 1917. 

(2) The policy, then is one which is clearly distinguishable 
from those which counsel for the trustee cites as authorities. It 
is more like that under consideration in the case of In re Welling, 
113 Fed. 189, 51 C. C. A. 151. That case was decided in 
Illinois, whose law does not “exempt policies of insurance from 
judicial pursuit by creditors.” In Ohio, however (sections 9393, 
9394, and 9398, General Code (sections 3628, 3629, R. S.), 
policies of insurance for the benefit of a wife although paid for 
by the husband are exempt from any claims of the husband’s 
creditors. 

This court can do no better than to adopt as its own the reason- 
ing of the dissenting opinion by Judge Grosscup, on page 195 of 
113 Fed., on page 157 of 51 C. C. A., in the case of In re Welling, 
supra bearing in mind that no option may be exercised by the 
insured, Schaefer, under the policy at bar, until November 23, 
1917, and assuming that at the time he, without the consent of 
the beneficiary, his wife, may exercise one of the six options set 
out in the rider to the policy (and it is by no means clear that he 
may do that without his wife’s consent), and upon the assumption, 
which we think is compelled by the terms of this policy, that until 
that period, at least, Mrs. Schaefer has a vested interest in the 
policy, the reasoning of Judge Grosscup in this dissenting opin- 
ion, found on pages 196 and 197 of the report in the Welling 
Case, found in 113 Fed., pages 158 and 159, 51 C. C. A., seems 
to us to control this situation. Speaking of the date when only 
the options could be exercised by the husband, Judge Grosscup 
said :— 

“One of the terms is that it shall be exercised November 27, 
1g06. ‘Time, here, so far as Mrs. Welling is concerned, is of the 
essence of the option. The interest of the’ wife, and the sense of 
obligation of the husband may be different on that day from that 
of any day preceding or following. It is, in my judgment, the 
the wife’s right that the election, affecting as it does her vital 
interests, shall be exercised only in view of the consideration 
that may influence the husband at that time; neither those before 
nor those after. 

“Another term of the option is that the election shall be by the 
husband himself. No one else can stand in his place, or exercise 
the option under the circumstances and sense of obligation that 
will influence him. It is the wife’s right to have the husband’s 
judgment, not that of a stranger, the judgment of the man who 
presumably has an interest in her future, not that of a man whose 
interest in this respect is in conflict with hers. I am of the opinion 
that a fair interpretation of the spirit of the policy would disallow 
the exercise of the option of Welling until the day for its exercise 
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had arrived, and would then disallow its exercise, unless it be 
by the judgment of Welling himself. Such an interpretation, of 
course, forbids the view that the option is transferable in advance, 
in this case six years in advance, or was subject to levy by cred- 
itors.” 

If we assume that the trustee’s contention is correct, we must 
find that there is something in this policy independent of the pro- 
visions for an annuity to Mr. Schaefer, and found in that portion 
of the policy which provides an interest for Mrs. Schaefer, which 
belongs to Schaefer and which ordinarily might be levied upon 
and sold under judicial process against him. And finding this 
right in Schaefer, there is no escape from the position that it is 
inconsistent and in conflict with the rights of Mrs. Schaefer, 
and, consequently, within the exemptions of the Ohio statutes 
just referred to. Schaefer’s annuity has been paid for. That is 
a matter of value which he could have assigned, subject to the 
contingency of his death within the next seven years. Notwith- 
standing that, however, it has a present value. As the referee 
found, this unquestionably goes to his creditors for whatever it is 
worth. 

We are very clear, also, that the referee was right in holding 
that the trustee had no interest in that portion of the policy 
which insured Schaefer’s life for the benefit of his wife. The 
court finds among the papers in this case (apparently, not a part 
of the evidence) a letter from the company which is entirely in 
line with the court’s interpretation of this policy. Its material 
parts are as follows :— 

“The insured could not surrender the policy for its cash value 
without the consent of the beneficiary; nor could he assign or 
transfer the policy without the beneficiary’s consent ; nor could the 
insured at or before the end of the twenty years change the status 
of the policy, under any of its conditions, without said benefi- 
ciary’s consent. But the insured could surrender his rights in the 
annuity without disturbing the benefits provided in favor of his 
wife.” 

The things contended for by the trustee involved action inde- 
pendent of the consent of Mrs. Schaefer, and are in direct con- 
flict with the interpretation of the policy placed upon it by the in- 
surer, which is, we think, the only one of which the policy is 
fairly susceptible. 

The finding of the referee in this matter is affirmed and made 
the order of the court. 
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DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First DIstTrRIctT. 


CREDITORS’ UNION 
vs. 
LUNDY (Civ. 708.)* 


PREMIUM NOTES—ACTIONS—INSTRUCTIONS. 


Where, in an action on a note executed by defendant to an insurance 
company for the first premium, there was evidence supporting _plain- 
tiff’s theory that the negotiations for the insurance were merged into 
a completed and executed written contract of insurance enforceable 
against the company, a requested instruction by defendant requiring 
a verdict for defendant if there was at the beginning of the negotia- 
tions an oral agreement by the insurance company’s agent that the 
note sued on need not be paid unless defendant finally concluded to 
accept the policy was properly refused. 


(For other cases, see Insurance, Dec. Dig. § 188.) 
PREMIUM NOTES—ACTIONS—DEFENSES. 


That insured’s original application for a life policy stated that he had not 
paid the soliciting agent the first year’s premium and the application 
was subsequently altered, without insured’s knowledge, so as to state 
that the premium was paid, would not of itself authorize a verdict 
for insured in an action on a first-premium note given by him on the 
ground that no binding agreement had been executed. 


(For other cases, see Insurance, Dec. Dig. § 187.) 


Appeal from Superior Court, City and County of San Fran- 
cisco; John Hunt, Judge. 

Action by the Creditors’ Union against A. L. Lundy. From 
a judgment for plaintiff and an order denying a motion for a new 
trial, defendant appeals. Affirmed. 


R. H. CountRYMAN, for Appellant. 
AITKEN & AITKEN, for Respondent. 
LENNON, P. J. 

The defendant, A. L. Lundy, made application to the North- 
western Mutual Life Insurance Company for a policy of insurance 
upon his life, in the amount of $10,000, and gave his promissory 
note for the sum of $601.60 in payment of the first premium. 
The note was made payable to Clarence M. Smith, the general 
manager of the company, who personally paid to his principal the 
amount of the premium upon the issuance and delivery of the 
policy to the defendant. The note was subsequently assigned to 
the corporation plaintiff. When the note became due the de- 
fendant refused to pay it, and this action was brought to enforce 
payment. Judgment was entered in favor of the plaintiff upon 


* Decision rendered, July 6, 1911. 117 Pac. Rep. 624. 
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the verdict of a jury. This appeal is from the judgment and the 
order denying the defendant's motion for a new trial. 

As a defense to the action the defendant relied upon the ab- 
sence of a consideration for the execution of the note, and also 
pleaded a total failure of consideration therefor if it should be 
found that a consideration ever existed. The defendant’s motion 
for a nonsuit was properly denied. 

(1) The introduction of the note in evidence as a part of the 
plaintiff's case carried with it the presumption that it was on 
for a valuable consideration (Code Civ. Proc. § 1963, subd. 
Civ. Code, § 1614), and established a prima facie case for ns 
plaintiff. The burden of showing a want of consideration was 
upon the defendant. Civ. Code, § 1615. 

(2) The plaintiff was not required to show as a part of its 
case in chief that the nonresident insurance company which issued 
the policy of insurance in question had theretofore complied with 
the existing laws governing the transaction of insurance business 
in this state. This was new matter pleaded by the defendant as a 
special defense to the action, and, assuming it to be a valid de- 
fense, the burden of proof in that behalf was upon the defendant, 
Coppedge vs. Goetz Brewing Co., 67 Kan. 851, 73 Pac. 908; 
American Ins. Co. vs Smith, 73 Mo. 368; American Ins. Co. vs 
Cutler, 36 Mich 261; Mason vs. Edw. Thompson Co., 94 Minn. 
472, 103 N. W. 507; Northrup vs. Wills Lumber Co., 65 Kan. 
769, 70 Pac. 870. 

(3) There was no error in the ruling of the trial court sustain- 
ing plaintiff's objection to the hypothetical and speculative ques- 
tion put to the witness Dewey. This witness was merely a solicit- 
ing agent of the insurance company, and the question objected to 
called only for his conclusion based upon an assumed state of 
facts. Clearly the declarations of this agent as to whether in his 
opinion his principal under the circumstances assumed by the 
question would have paid the policy upon the death of the defend- 
ant could not bind his principal or the plaintiff in this case. The 
allegation of plaintiff's complaint that it was a corporation or- 
ganized and existing under the laws of the state was denied by 
the answer of the defendant; and in an endeavor to establish this 
fact the plaintiff was permitted to show that in the year 1903 it 
had filed articles of incorporation with the county clerk of the 
city and county of San Francisco; that a copy thereof, certified to 
by the county clerk of said city and county, was forwarded to 
and filed in the office of the Secretary of State; and that the 
original articles of incorporation were destroyed by fire. 

No complaint is now made of the admission of this particular 
testimony, but it is claimed that the court subsequently erred in 
allowing: parol testimony of the contents of a lost or destroyed 
paper writing issued from the office of the Secretary of State, 
which acknowledged the receipt of a certified copy of the original 
articles of incorporation, and purported to recite and certify to the 
contents of the same. Although not so designated in the testi- 











mony, it is evident that the destroyed paper writing therein re- 
ferred to was the certificate of incorporation required to be issyed 
by the Secretary of State in conformity with the provisions of 
section 296 of the Civil Code. At the trial the defendant objected 
to the oral testimony of the contents of this certificate, upon the 
ground that it was immaterial, irrelevant, incompetent, and not 
the best evidence. The objection was overruled, and a subsequent 
motion to strike out denied. If the certificate of incorporation 
had been in existence, its production would have been primary 
evidence of the facts which it purported to declare and publish. 

(4) In other words, the certificate itself was not only the best 
possible evidence of its contents (Code Civ. Proc. § 1829), but the 
best evidence as well of the plaintiff's incorporation (People vs. 
Hagar, 52 Cal. 183; Wall vs. Mines, 130 Cal. 27 62 Pac. 386.) 
Upon proof of its due execution and that it was lost or destroyed, 
secondary evidence of its contents, by copy, or by the recital of 
its contents in some authentic document, or Le the recollection of 
a witness, was admissible. Code Civ. Proc. §§ 1855, 1937. 

(5) Assuming, as defendant contends, that the plaintiff's case 
falls short of the evidence required to establish the creation of 
a corporation de jure, the record nevertheless discloses evidence 
amply sufficient to support plaintiff's existence as a de facto 
corporation, and as such it was entitled to maintain this action. 
Civ. Code, § 358; People vs. La Rue, 67 Cal. 530, 8 Pac. 84; First 
Baptist Church vs. Branham Co., 90 Cal. 22, 27 Pac. 60. 

(6) Complaint is made of the trial court’s refusal to give 
certain instructions requested by the defendant, which required 
a verdict for the defendant, if the jury found, as claimed by the 
defendant, that there was, at the inception of the negotiations 
for the contract of insurance, an oral agreement by the soliciting 
agent of the insurance company that the note in suit need not be 
paid when due unless the defendant then and finally concluded 
to accept the policy. Upon this phase of the case the evidence 
is in conflict, and the record further discloses that the defend- 
ant’s application for insurance was accepted and approved by the 
insurance company in the sum of $10,000, with a receipt ac- 
knowledging payment of the first year’s premium, issued and de- 
livered to the defendant. The instructions referred to directed a 
verdict for the defendant regardless of the plaintiff’s theory of 
the case, founded upon the issues raised by the evidence, that the 
negotiations of the parties had been merged into a completed and 
executed contract of insurance expressed in writing which, in the 
event of the defendant’s death, could have been enforced against 
the company, and for this reason, if for no other, the defend- 
ant’s requested instructions in this behalf were rightfully refused. 

(7) It appears that defendant's application for insurance as 
originally written contained a statement by the defendant that 
he had not paid the agent taking the application the first year’s 
premium, and that the application had been subsequently and 
without the knowledge of the defendant altered so as to read 
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that the said premium had been paid. This was a fact in the case 
which the jury might consider in arriving at a conclusion as to 
when the contract of insurance was completed and executed, if 
at all, but in and of itself it was not sufficient to justify a verdict 
for the defendant, and therefore the defendant’s requested in- 
struction No. 6 was properly modified by the trial court striking 
out that portion of the instruction which directed the jury to 
give a verdict for the defendant if the jury found that the de- 
fendant’s application had been altered as stated. 

(8) It is claimed that the trial court erred in modifying de- 
fendant’s requested instruction No. 7, but the record fails to 
show whether the instruction was modified or refused, and, if 
modified, how and to what extent. In any event, the subject of 
this particular instruction, and of all the remaining requested 
instructions, was sufficiently covered in the charge of the court; 
and therefore, whatever the action of the court may have been in 
refusing or modifying the defendant’s instructions it was free 
from error. 

The judgment and order appealed from are affirmed. 

We concur: Kerrigan, J.; Hall, J. 


COMMONWEALTH LIFE INS. CO. vs. HUGHES.* 
(Court of Appeals of Kentucky.) 


LIFE POLICY—ACTION—BURDEN OF PROOF. 

A life policy provided that, if insured committed suicide within a year, 
the insurer’s liability should be limited to the amount of premium 
paid. The insured died within a year, and insurer, claiming she had 
committed suicide, settled with the beneficiary by paying the premium 
paid on the policy, taking a receipt in full of all claims. Thereafter 
the beneficiary brought suit thereon, rescinding the settlement. The 
pleadings presented no controversy as to the facts that the contract 
of insurance, including the suicide clause, was all contained in the 
policy delivered to insured, that she died within a year, and that there 
had been paid but $7.56 in premiums, which amount had been repaid, 
for which the beneficiary had executed a receipt in full, but raised 
two issues of fact as to whether insured committed suicide, and as to 
the question of fraud and no consideration for the settlement. Held, 
that the burden of proof of such issues was on the beneficiary under 
Civ. Code Prac. § 526, providing that the burden of proof is on the 
party who would be defeated, if no evidence were given on either side 


(For other cases, see Insurance, Cent. Dig. § 1663; Dec. Dig. § 646.) 


* Decision rendered, Sept. 29, 1911. 130 S. W. Rep. 760. 
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COURT OF APPEALS OF MARYLAND. 


NORRIS 
Us. 
CONNECTICUT FIRE INS. CO. or Hartrorp.* 


FIRE INSURANCE—FORFEITURE OF POLICY—VACANCY OF 
HOUSE. 

A fire policy provided that it should be void if the building described be- 
came vacant or unoccupied, and remained so for ten days. Insured 
removed from her dwelling house to a city on June 18th with her 
family, and did not return until July 6th; the house being destroyed 
by fire in the meantime. All or a greater part of plaintiff's furniture 
was removed from the house, and she and her family resided in the 
city during such period, except her husband, who occasionally visited 
the place where the insured house was, and insured, when she re- 
turned to the neighborhood, did not occupy it, but lived with her 
mother. Held, that the policy was forfeited under the provision 
against vacancy. 

(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


Appeal from Baltimore City Court; Thos. Ireland Elliott, 


Judge. 

Action by Lucretia Norris against the Connecticut Fire In- 
surance Company of Hartford, Conn. From a judgment for 
defendant on a directed verdict, plaintiff appeals. Affirmed. 


Argued before Briscoe, Pearce, Schmucker, Pattison, and 
Urner, JJ. 


Ropert. W. Mopray and JAMES M. Munroe, for Appellant. 
W. CaLvIn CHEstTNuT, for Appellee. 
Briscoe, J. 

The suit in this case was instituted by the appellant against 
the appellee in the Baltimore City Court on a contract of in- 
surance against loss or damage by fire. The policy of insurance 
is dated June I, 1909, and was issued by the appellee to the ap- 
pellant to indemnify the latter for a period of one year against 
loss or damage by fire to an amount not exceeding $1,700 on a 
two-story dwelling house, and additions thereto, occupied as a 
dwelling house, and situate on the north side of Deep Creek 
near Churchton, in the Ejighth District of Anne Arundel 
County, Md. The policy also covered any loss by fire on the 
household furniture and other articles situate therein to an 
amount not exceeding $300. The duration of the policy was for 
the term of one year from its date; that is, it was in force and 
covered any loss by fire prior to the 1st day of June, 1910. 


* Decision rendered Apr. 4, 1911. 80 Atl. Rep. 960. 





1986 Insurance Law Journal Vol. 40. [Nov., 1911. 

It is averred in the declaration that on the 7th day of July, 
1909, and while the policy was in force, the dwelling house and 
the personal property covered by the policy were totally de- 
stroyed by fire, and that the loss and damage sustained by the 
plaintiff on the dwelling house was $2,629 and that on the furni- 
ture and other articles the sum of $301. The policy of insurance 
is what is known as a fire insurance policy of the New York 
standard form, and contains the following stipulation against 
vacancy or unoccupancy: “This entire policy, unless otherwise 
provided by agreement indorsed hereon or added hereto, shall be 
void * * * if a building herein described, whether intended 
for occupancy by owner or tenant, be or become vacant or un- 
occupied and so remain for ten days.” At the trial of the case 
the defendant relied upon three special defenses in its pleas to the 
suit, but, as the verdict was directed by the court below upon the 
defendant’s third plea to the seventh count of the plaintiff's 
declaration, to wit, the defense of vacancy and unoccupancy of the 
dwelling house at the date of the fire, and the other pleas not 
being insisted upon here, it will only be necessary for us to con- 
sider this defense upon the third plea. This plea is as follows: 
The defendant says that the policy of insurance sued on in this 
case contained a condition as follows: “This entire policy, un- 
less otherwise provided by agreement indorsed hereon or added 
hereto, shall be void * * * if a building herein described, 
whether intended for occupancy by owner or tenant be or become 
vacant or unoccupied and so remain for ten days.” And the 
defendant says that the building described in the policy of in- 
surance mentioned in the plaintiff's declaration was a dwelling 
house which became vacant or unoccupied and so remained for 
more than ten days prior to its destruction by fire, and said build- 
ing was vacant or unoccupied at the time of its destruction by 
fire, whereby the whole policy was rendered void, there being no 
provision to the contrary by agreement indorsed on or added to 
the policy. 

The record shows that during the progress of the trial the plain- 
tiff noted three exceptions, two to the rulings of the court upon 
the evidence and one to the granting of the defendant’s prayer 
at the conclusion of the testimony withdrawing the case from the 
jury and instructing a verdict for the defendant. 

(1) The rulings of the court upon the first and second excep- 
tions upon the evidence, in the view we take of the case, are un- 
important, because, even if erroneous, they did not prejudice 
the plaintiff's case. There is no reversible error on these excep- 
tions. Bowman vs. Little, 101 Md. 296, 61 Atl. 223, 657, 1084. 

The substantial question, and the only important one, pre- 
sented by the record, is whether under the pleadings and evidence 
the jury were properly instructed in accordance with the well- 
settled principles of law applicable to this character of case, and 
whether it was error in the court to have withdrawn the case 
from the jury by granting the defendant’s prayer. The instruc- 
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tion is somewhat unusual, and is as follows: “At the request of 
the defendant, the court instructs the jury as follows: It ap- 
pears by the plaintiff’s own testimony: (1) That the policy sued 
on contained a condition as follows: “This entire policy, unless 
otherwise provided by agreement indorsed hereon or added here- 
to, shall be void * * * if the building herein described, 
whether intended for occupancy by owner or tenant, be or be- 
come vacant or unoccupied and so remain for ten days.’ (2) 
That the dwelling house insured under the policy was vacant or 
unoccupied within the meaning and proper construction of said 
phrase as contained in said policy at the time of the fire of July, 6, 
1909, and said house had been and remained so vacant or unoccu- 
pied for more than ten days prior to said fire. (3) That the de- 
fendant did not consent to said unoccupancy of said building by 
agreement indorsed on or added to the policy or otherwise. (4) 
That the policy sued on is an entire contract, which was made 
void as a whole by the unoccupancy of the dwelling house for 
more than ten days, and therefore, under the pleadings, the 
verdict of the jury must be for the defendant.” 

There can be no difficulty as to the principles of law involved 
on this appeal, and we do not understand that they are contested. 

The effect of the stipulation clause as to the vacancy and unoc- 
cupancy of a dwelling house contained in a policy of fire in- 
surance, like the one in this case, has been considered and an- 
nounced by this court and in other jurisdictions. In Agricultural 
Co. vs. Hamilton, 82 Md. 88, 33 Atl. 429, 30 L. R. A. 633, 51 
Am. St. Rep. 457, it was said: “Obviously the word ‘unoccu- 
pied,’ as applied to a dwelling house in a fire insurance policy, 
signifies not used as a residence, and consequently a designated 
tenement becomes unoccupied when it is no longer used for the 
accustomed and ordinary purposes of a dwelling or place of 
abode. Hence, no matter what other use it may be devoted to, 
so long as it ceases to be a place of actual abode—a place really 
occupied as a residence or habitation—it is vacant or unoccupied 
according to the plain import of those words, and according, too, 
to the sense in which they are manifestly employed in the con- 
tract of insurance. It is not a mere casual or occasional sleeping 
in a house that constitutes an occupancy of it. The element of 
a fixed abode is an essential ingredient of every concept of oc- 
cupancy when applied to a dwelling house; and the term ‘un- 
occupied’ is employed to express the directly opposite condition. 
In Sleeper vs. Insurance Co., 56 N. H. 401, it'was held, when the 
occupant of a dwelling house moves out with his family, taking 
part of his furniture and all the wearing apparel of the family 
and makes the place of his abode in another town, although he 
may have an intention of returning in eight or ten months, such 
dwelling house while thus deserted must be regarded as un- 
occupied ; that is, vacated, according to the natural and ordinarily 
received import of those terms. It is the particular situation 
against the hazard of which the defendants undertook to guard 
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themselves by an express stipulation and condition inserted in 
the contract upon which the action is founded.” In Bonefant 
vs. Insurance Co., 76 Mich. 653, 43 N. W. 682, it was said: 
“Occupancy implies an actual use of a house as a dwelling place. 
The insurer had a right, by the terms of the policy, to the care 
and supervision which was involved in such occupancy.” And 
to the same effect are the analogous cases of Western Assurance 
vs. McPike, 62 Miss. 743; Bowman vs. Franklin Ins. Co., 40 
Md. 632; Knowlton vs. Patrons’ Fire Insurance Company, 100 
Me. 481, 62 Atl. 289, 2 L. R. A. (N. S.) 517, and cases there 
considered. 

(2) In this case the dwelling house at the time of the issuance 
of the policy was described as occupied by the owner as a dwell- 
ing, and the effect of its vacancy and unoccupancy under the 
evidence in the case for ten days or more before the fire was to 
forfeit and avoid it, according to the express terms and lan- 
guage of the policy itself. There was no provision or agreement 
by the insurance company indorsed on the policy or added there- 
to as required permitting a vacancy or unoccupancy of the build- 
ing, and it is undisputed that the house was unoccupied at the 
time of the fire. It appears distinctly from the uncontradicted 
evidence that the insured vacated and removed from the dwelling 
house with her family on June 18th, and did not return to the 
county until July 6, 1909, a period of more than ten days from 
the date of the fire. A house was rented in Baltimore City, and 
a portion if not all of the furniture and household effects were 
removed from the county to the city. They purchased new and 
additional furniture, and placed it in their home in Baltimore 
City. The family continued to reside there with the exception 
of the husband, who paid occasional visits to the county, and, 
when the insured returned to the county, she did not occupy 
the dwelling, but remained with her mother in the neighborhood. 

Conceding, then, the truth of the whole testimony upon the 
part of the plaintiff in this case, it would not, we think, constitute 
an occupancy of the insured house as a dwelling, within the 
meaning and terms of the stipulation contained in the policy, and 
the court below therefore committed no error in so declaring in 
the defendant’s granted prayer. 

(3) While the form of the defendant’s prayer in the expres- 
sion that “it appears by the plaintiff's own testimony,” without 
referring to all the testimony of the case, both the plaintiff and 
defendant, may be open to criticism, such error or informality 
would not, we think, be a proper ground for a reversal, because 
it appears upon the whole proof the plaintiff was not entitled 
to recover. In State vs. B. & O. R. R. Co., 69 Md. 339, 14 Atl. 
685, 688, this court said: “But while the court below was in 
error in granting the prayers, confining, as it did, its considera- 
tion to plaintiff’s proof only, such error will not authorize a 
reversal of the judgment, if it appears that upon the whole 
proof the plaintiff was not entitled to a verdict.” Newbold vs. 
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Bradstreet, 57 Md. 38, 40 Am. Rep. 426; Bowman vs. Little, 
1o1 Md. 273, 61 Atl. 223, 657, 1084. There was no evidence 
offered here by the defendant which would in any way aid the 
plaintiff's case on the question of the occupancy of the dwelling 
house, or supply a defect in the plaintiff’s proof. The plaintiff's 
testimony upon this point was not contradicted by the other evi- 
dence in the case. The case of Pa. R. R. Co. vs. Cecil, 111 Md. 
288, 73 Atl. 820, and the cases there referred to, are unlike this 
case. The court was there dealing with rejected prayers, and 
there was evidence on the part of the defendant tending to prove 
the plaintiff's case. While we do not approve of the form of the 
prayer in this case, we think, however, as it appears from the 
whole proof in the record that the plaintiff was not entitled to 
recover, the case was properly withdrawn from the jury. The 
cases on this question and on the proper form in practice of a 
prayer when an instruction is asked from the court at the con- 
clusion of all the testimony that takes the case from the con- 
sideration of the jury are very numerous, and they need not be 
further discussed here. Mutual Life vs. Mullan, 107 Md. 463, 
69 Atl. 385; State vs. B. & O. R. R. Co., 69 Md. 339, 14 Atl. 
685, 688; Consolidated Ry. Co. vs. Pierce, 89 Md. 504, 43 Atl. 
940; Pa. R. R. Co. vs. Cecil, 111 Md. 288, 73 Atl. 820; Scheffen- 
acker vs. Hoopes, 113 Md. 111, 77 Atl. 130, 29 L. R. A. (N. S.) 
205. 

Finding no reversible error in the rulings of the court, the 
judgment will be affirmed. 

Judgment affirmed, with costs. 


SUPREME COURT OF WASHINGTON. 


SHOSHONE CONCENTRATING CO. 
US. 
HAMBURG-BREMEN FIRE INS. CO.* 


FIRE INSURANCE—FORFEITURE OF POLICY—INSURANCE OF 
INDUSTRIAL WORKS—WATCHMEN. 


A fire policy covering an industrial plant provided that, whenever the 
plant was idle, “competent watchmen shall be employed, and due dili- 
gence used to keep a continuous watch both night and day in and im- 
mediately around” the re-treating plant and the machinery therein. 
The plant closed down and insured employed two watchmen who were 
the day and night watchmen for a mill operated from 600 to 1,200 
feet from insured’s plant, it being agreed that they should while on 
duty as foremen of the mill watch insured’s plant as their duties 


* Decision rendered, Aug. 23, 1911. 117 Pac. Rep. 500. 
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would permit. Their duties required them to go to a place about 
every hour some 600 to 800 feet from insured’s plant from which 
they could see it. The day watchman was given the keys to the plant, 
and examined it about four times a week, and, while one of the night 
watchmen was within 140 feet thereof several times, he never had a 
key to the plant, which was destroyed by fire at night while the night 
watchman was attending to his duties as foreman at the mill. Insured 
knew the duties of the persons employed by it as watchmen. Held 
that the policy was forfeited for noncompliance with the provision 
requiring a continuous watch in and around the insured premises. 


(For other cases, see Insurance, Dec. Dig. § 334.) 


Department 1. Appeal from Superior Court, Spokane County : 
Wm. A. Huneke, Judge. 


Action by the Shoshone Concentrating Company against the 
Hamburg-Bremen Fire Insurance Company. From a judgment 
for plaintiff, defendant appeals. Reversed, and case dismissed. 


GoopFELLOw, EELus & Orrick and Happy, WINFREE & H1iNp- 
MAN, for Appellant. 

BELDEN & Losey, for Respondent. 

Mount. J. 

The plaintiff brought this action to recover upon a fire insur- 
ance policy. The case was tried to the court and a jury. At the 
close of plaintiff’s evidence, the defendant moved for a nonsuit, 
and again at the close of all the evidence defendant moved the 
court for a directed verdict, upon the ground that the evidence 
failed to show a compliance with the terms of the policy. These 
motions were denied. The jury returned a verdict in favor of 
the plaintiff, and the judgment followed. ‘The defendant has 
appealed. 

(1) The following facts are not disputed in the case: On 
November 28, 1908, the defendant issued to the plaintiff an in- 
surance policy for $2,000 on a reconcentrating plant owned by 
the plaintiff near the town of Sweeney, Idaho. The policy con- 
tained a clause as follows: “It is warranted by the assured that. 
whenever any of the following named parts of the plant de- 
scribed in this policy, to wit, concentrator or re-treating plant 
and machinery therein, are idle or not in operation for any cause 
whatever, competent watchmen shall be employed and due dili- 
gence used to keep a continuous watch both day and night in and 
immediately around said parts of the plant. If any of the above 
named parts are idle or not in operation for a period of more 
than thirty days without the written consent of this company, this 
policy shall be void.” At the time the policy was issued the mill 
plant was in operation. On December 12, 1908, the mill was 
closed down, and defendant’s agent informed the plaintiff that 
it would be necessary to obtain day and night watchmen. The 
plaintiff employed two watchmen, being the day and night fore- 
men for the Shoshone Concentrating Company, a mill in opera- 
tion located from 600 to 1,200 feet distant from the plaintiff's 
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mill. It was agreed between the plaintiff company and these 
two men that the latter should attend to their duties as foremen 
in the Shoshone Company’s mill, and, while on duty there, watch 
the idle plant of the plaintiff as their duties would permit. It 
appears that they were not constantly employed, and that their 
duties called them out to the dump of the Shoshone mill about 
every hour, and that while there they were in view of the plain- 
tiff’s mill and about 600 to 800 feet away. The watchman on 
day duty was given the keys to the plaintiff’s mill, and went down 
there about four times per week and examined the mill to see 
that it was all right, that water was kept in barrels on each floor, 
and that buckets were handy thereto. The night watchman never 
had a key. One of them went within about 140 feet of the plain- 
tiffs mill upon several occasions. The last one, however, on 
night duty had never been in or about the mill, and had never 
had the key thereto. ‘The mill was destroyed by fire on May 1, 
1909, about 10 o'clock at night, while it was idle. No one was 
about the premises at the time of the fire. The night watchman 
was attending to his duties in the Shoshone mill when he heard 
if the fire. 

At that time the fire was beyond control. At the time the 
plaintiff employed these men plaintiff’s officers knew the duties 
f the men in the Shoshone mill, and also knew their opportuni- 
ties for watching the plaintiff’s mill and what time thereafter 
they gave to it. Plaintiff agreed to pay them $1 per day each 
for watching the mill. ‘They received $5.50 per day each for 
their time in the Shoshone mill. It is apparent that the plaintiff 
did not comply with the provisions of the policy above quoted. 
The policy provides that, whenever the plant is idle, “competent 
watchmen shall be employed and due diligence used to keep a 
continuous watch both day and night in and immediately around 
said parts of the plant.” Competent men were no doubt em- 
ployed, but it was understood between them and the plaintiff that 
they were not to keep a continuous watch both day and night in 
and immediately around the plant, but that they were to watch 
intermittently at a distance from the premises, estimated at from 
600 to 1,200 feet therefrom. The apparent object of the plaintiff 
was to evade its duties under the policy by making a show of 
compliance therewith. The diligence exercised was to evade, and 
not to comply with, the terms of the policy. We think the evi- 
dence shows that the men employed were competent watchmen, 
and that, if they had been employed to keep a “continuous watch 
* * * in and immediately around” the premises, the property 
would not have been destroyed. But they were not so employed, 
and they did not so watch the property. The effect of the tes- 
timony of the officers of the plaintiff company was that the men 
were merely employed to keep an occasional watch from a dis- 
tance, which they did, and which was the opposite of the duties 
required by the appellant. This breach of duty avoided the 
policy. McKenzie vs. Scottish Union, etc., Ins. Co., 112 Cal. 
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548, 44 Pac. 922, and cases there cited. This was decisive of the 
case. There was no question of fact for the jury to pass upon, 
and the court erred in not granting the defendant’s motions. 
The judgment is therefore reversed, and the cause ordered dis- 
missed 
Dunbar, C. J., and Fullerton and Gose, JJ., concur. 


SUPREME COURT OF MICHIGAN. 


WEBB 
Us. 


CONCORDIA FIRE INS. CO.* 


FIRE POLICY—PRO RATA CLAUSE—APPLICATION. 


A pro rata clause of a Michigan standard policy, providing that the in- 
surer shall not be liable for a greater proportion of any loss than the 
amount insured by the policy shall bear to the whole insurance on 
property, whether valid or not, and the extent of the application of 
the insurance under the policy, or of the contribution to be made by 
the insurer in case of loss, may be provided for by agreement or con- 
dition written thereon or attached or appended thereto, applies to a 
case where a prior policy became void ipso facto on the issuance of a 
subsequent policy by reason of a provision in such prior policy that 
the insured should not be entitled to recover thereon if he should 
procure any other insurance, whether valid or not, on the property 
insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.) 


Appeal from Circuit Court, Lapeer County, in Chancery; 
George W. Smith, Judge. 

Action by Thomas Webb against the Concordia Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and dismissed. 


Argued before Ostrander, C. J., and Bird, Brooke, Blair, and 
Stone, JJ. 


STEVENSON, CARPENTER & ButzeEL, for Appellant. 
Wi.u1aM B. Brown, for Appellee. 
Buair, J. 
On October 8, 1903, complainant procured insurance in a 
mutual insurance company; the policy containing the following 
clause: ‘The assured shall not be entitled to recover under this 
policy 1f he shall procure any other insurance whether valid or 


* Decision rendered, Oct. 2, 1911. 132 N. W. Rep. 523. 
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not upon the property insured.” On the 19th day of August, 
1908, complainant procured insurance in defendant company, 
after notifying the agent issuing the same fully of the prior in- 
surance. This policy contained the following clause: “This 
entire policy unless otherwise provided by agreement endorsed 
hereon or added hereto shall be void if the insured now has or 
shall hereafter make or procure any other contract of insurance 
whether valid or not on property covered in whole or in part by 
this policy.” ” Also the Michigan standard form clause, as fol- 
lows: “This company shall not be liable under this policy for 
a greater portion of any loss on the described property * * 
than the amount hereby insured shall bear to the whole insur- 
ance, whether valid or not, or by solvent or insolvent insurers, 
covering such property, and the extent of the application of the 
insurance under this policy or of the contribution to be made by 
this company in case of loss, may be provided for by agreement 
or condition written hereon or attached or appended hereto.” 
A loss occurred October 20, 1908, of which complainant notified 
both companies. The loss was adjusted by the adjuster of the 
mutual company, and defendant paid its proportion of the loss 
to plaintiff and received a release; both parties assuming that the 
mutual company would pay its proportion. The mutual company 
refused to pay any part of the loss, on the ground that the ad- 
ditional insurance procured without notice to it avoided its 
policy. Complainant thereupon instituted this suit to cancel the 
settlement with defendant and recover the balance of the insur- 
ance. Complainant obtained a decree in the circuit court, and 
defendant appeals to this court. 

The single question presented for our determination is: Does 
the pro rata clause apply to a case like this, where the prior pol- 
icy becomes void ipso facto upon the issuance of the subsequent 
policy? 

Counsel for defendant contend that “the phrase ‘whether valid 
or not’ was inserted in the policy to cover just such a case as 
this. * * * Manifestly the pro rata clause can have no effect 
and cannot become operative until there has been a loss and that 
loss ascertained. Therefore, whether a policy has been forfeited 
and is invalid at the time of the loss, or whether it is still in 
force, makes absolutely no difference under the wording of the 
policy”—citing Insurance Co. vs. Verdier, 35 Mich. 395; Cassity 
vs. Insurance Co., 65 Miss. 49, 3 South. 138; Insurance Co. vs. 
Turnbull, 86 Ky. 230, 5 S. W. 542 

As stated in complainant’s brief: “It is the contention of the 
complainant that there was no concurrent insurance by the two 
companies, and could not be without the consent of both com- 
panies. That, while defendant knew that there was another policy 
covering the same property, the Farmers’ Mutual never consented 
to any concurrent insurance. That by reason of taking the policy 
in the defendant the first policy became wholly void. See Emery 
vs. Mutual, etc., 51 Mich. 469 (16 N. W. 816, 47 Am. Rep. 590) ; 
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A. M. Todd. Co. vs. Farmers’ Mutual, etc., 137 Mich 188 (100 
N. W. 442); Cronin vs. Fire Insurance Ass’n, etc., 123 Mich. 
277 (82 N. W. 45); N. Y. Central Insurance Co. vs. Watson, 2 
Mich. 486. Nor will the fact that a claim is made under the first 
policy after the loss annul the subsequent policy. Cowart vs. 
Capital City Insurance Co. (114 Ala. 356) 22 South. 574. If 
the policy in the Farmers’ Mutual became void by reason of tak- 
ing a new policy upon the same property, it became void upon the 
day of issuance of the new policy in the defendant company, on 
August 19, 1908, and was never in force after that date. It is 
also claimed by complainant that, if the Farmers’ Mutual policy 
became void by reason of taking the policy in the Concordia 
Company upon the same property, it became void for all pur- 
poses, not only for the purpose of avoiding liability of the 
Farmers’ Mutual, but it was so void that there was no policy 
in existence after that date, for any purpose whatever, except 
the policy of defendant, and that defendant was the sole in- 
surer of the property at the time of the loss, October 20, 1908, 
and was liable for the full loss of the property covered by their 
policy. There was no concurrent insurance clause in either 
policy.” 

We think it was the legislative purpose in requiring this pro- 
vision in the statutory policy that all policies in existence at the 
time of the loss should be taken into account, whether void or 

valid. In the Verdier Case, Chief Justice Cooley said: ‘“The 
plaintiff in error required the insured to stipulate in their policy 
that in adjusting a loss other existing policies should be taken 
into account, even though forfeited; the plain purpose being to 
protect the company against the necessity of contesting with the 
insured any question of the validity or invalidity of other exist- 
ing policies. ‘This was a competent provision and not unreason- 
able.” In Donogh vs. Insurance Co., 104 Mich: 503, 62 N..W. 
21, Justice Montgomery said: “Plaintiff contends that, inas- 
much as the policy attempted to be taken out in the Liverpool & 
London & Globe contained a clause like that which was relied 
upon by the defendant, such subsequent policy was void, and 
therefore did not operate to forfeit the first policy. ‘There is 
authority to sustain this contention of plaintiff, to the extent that, 
where there is a stipulation in the policy merely that it shall be 
avoided by subsequent insurance, the first policy is not avoided 
by taking out a new policy, which is wholly inoperative and void, 
See Gale vs. Insurance Co., 41 N. H. 170; Stacey vs. Insurance 
Co., 2 Watts & S. (Pa.) 506; Philbrook vs. Insurance Co., 37 
Me. 137; Schenck vs. Insurance Co., 24 N. J. Law, 447; Jack- 
son vs. Insurance Co., 5 Gray (Mass.) 5 52. But the stipulation 
in this case goes further. It provides that the policy ‘shall be 
void if the insured now has, or shall hereafter make or procure, 
any other contract of insurance, whether valid or not.’ Lan- 
guage could not well be more specific. The evident purpose of 
the provision is to guard against the possibility of all apparent 
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motive or inducement to commit fraud.” As remarked by the 
author of May on Insurance, vol. 2, § 365b: “It is difficult to 
see why the words, ‘Valid or not,’ do not in all common sense 
cover a void policy.” 

The decree is reversed, and the bill of complaint dismissed, 
with costs to defendant. 


SUPREME COURT OF GEORGIA. 


QUEEN INS. CO. 
vs. 
VAN GIESEN.* 


FORFEITURES—KEEPING GASOLINE ON PREMISES. 


Upon the trial of an action on a policy of fire insurance, covering a lot 
of furniture, bedding, etc., stored in a building used for storage, 
where the policy contained a stipulation that it should be void if gaso- 
line were kept, used, or allowed on the premises, and where the only 
evidence as to gasoline being on the premises was testimony tending 
to show that an employee of the insured, about midnight, carried a 
can of gasoline into the storehouse, and shortly thereafter a fire was 
discovered in the building, which destroyed it, it was not error, as 
against the defendant company, for the court to instruct the jury as 
follows: “If you should find that the defendant has established to 
your satisfaction that there was kept, used, or allowed by the plain- 
tiff, or with his knowledge, or through his complicity, direct or indi- 
rect, any gasoline upon the premises at the time of the operation of 
this policy, that also would make void the policy, and there could be 
no recovery.” “If it is proved that it is of the value stated in the 
policy, and that it was destroyed without any complicity on his part, 
he would be entitled to recover up to the value stated in the policy.” 
“Should you conclude that this property in question was insured by 
the plaintiff, that it was destroyed by fire at the place named in the 
insurance policy through no act upon his part, you should find a ver- 
dict in favor of the plaintiff, in which event your verdict would be, 
‘We, the jury, find for the plaintiff,’ naming the sum.” Such instruc- 
tions did not, under the evidence submitted, place an unauthorized 
burden upon the defendant. If an employee of the plaintiff had car- 
ried a can of gasoline upon the premises for the purpose of burning 
the house containing the goods insured, and it was so used, then such 
act would not constitute keeping, using, or allowing gasoline on the 
premises by the plaintiff, if it was carried there without his knowledge 
or through his complicity, directly or indirectly. 


(For other cases, see Insurance, Cent. Dig. §§ 782-791; Dec. Dig. § 326.) 


ACTION OF POLICY—ADMISSIBILITY OF EVIDENCE. 
The court did not err in excluding evidence tending to show that, some 
five months prior to the burning of the goods covered by the policy 
_* Decision rendered, Aug. 22, 1911. 72 S. E. Rep. 41. Syllabus by the 
Court. 
i-—<Vol. SE —i19h 





1996 Insurance Law Journal Vol. 40. [Nov., 1911. 


sued on, the plaintiff had suffered another loss by fire, in no way con- 
nected with the loss which was the subject-matter of the action on 
trial, and had compromised with the insurance company which had 
issued a policy on the other goods. 


(For other cases, see Insurance, Dec. Dig. § 818.) 


Error from Superior Court, Chatham County; W. G. Charlton, 
Judge. 

Action by F. S. Van Giesen against the Queen Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


LAwWton & CUNNINGHAM, for Plaintiff in Error. 
OsporNE & LAWRENCE and E. H. ABRAHAMS, for Defendant 
in Error. 


Atkinson, J. Judgment affirmed. 
Beck, J., absent. The other Justices concur. 


SUPREME COURT OF CALIFORNIA. 


MOODEY 
US. 


CONNECTICUT FIRE INS. CO. or Hartrorp, Conn. (S. F. 5,589.)* 


FIRE INSURANCE—CONDITIONS OF POLICY—FALLING OF 
PART OF BUILDING. 

Under the provisions of a fire policy that if any part of the building fall, 
except as a result of fire, all insurance shall immediately cease, the 
falling of a material part of the building before fire reaches it, 
though not increasing the fire risk, avoids the policy. 


(For other cases, see Insurance, Cent. Dig. § 749; Dec. Dig. § 324.) 


In Bank. Appeal from Superior Court, Sonoma County ; 
Thos. C. Denny, Judge. 

Action by R. C. Moodey against the Connecticut Fire Insur- 
ance Company of Hartford Conn. From an order denying a 
new trial, defendant appeals. Reversed. 


A. B. Ware and T. C. VAN Ness, for Appellant. 
Tuomas J. Geary, for Respondent. 


MELVIN, J. 
This is an appeal by defendant from an order denying its 
motion for a new trial. The policy was formally the same as 


* Decision rendered, Sept. 1, 1911. 117 Pac. Rep. 773. 
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those considered in Fountain vs. Connecticut Fire Insurance 
Company, 158 Cal. 760, 112 Pac. 546, and Davis vs. Connecticut 
Fire Insurance Company, 158 Cal. 766, 112 Pac. 549. As in 
those cases the defendant depended upon the “fallen building” 
clause in the policy, the entire defense being based upon the al- 
legation and proof that a material portion of the building in 
which plaintiff's store was located had fallen as a result of earth- 
quake before the fire attacked plaintiff's goods. There was no 
attempt made in this case as in Davis vs. Connecticut Fire Ins. 
Co., supra, to prove that the fire was in progress before any 
material portion of the building was shaken down The un- 
contradicted testimony was that the fire did not reach the store 
owned by Moodey until long after the earthquake. This case is 
entirely analogous to the Fountain Case. The evidence showed 
without any important contradiction that a material portion of 
the building had fallen before the fire occurred. ‘That a sub- 
stantial portion of the structure was destroyed by the earthquake 
there can be no serious doubt. The testimony of defendant’s 
witnesses clearly established that fact, and there was no con- 
tradiction of their statement by plaintiff's witnesses worthy of 
notice. Irving Brush, called by plaintiff, testified that, as far as 
he could see, the rear wall of the building in which Moodey’s 
store was located was standing a few minutes after the earth- 
quake. He admitted that he did not look at the front of the 
building, and that there might have been a small portion missing 
from the rear wall when he saw it. L. W. Burris testified that 
the top story of the Moodey Building was “pretty badly shaken 
up,” but that the lower story seemed to be nearly intact. Virgil 
Hoffer, another witness for the plaintiff, said: “I think that the 
whole of the front of the building occupied by Mr. Moodey was 
out. That’s true at the time I first went there.” It will thus be 
seen that, as in the Fountain Case, there was really no conflict 
of testimony, and it was thoroughly proven that a portion of the 
building sufficient to establish defendant’s case had fallen prior 
to the fire. 

The following instruction was given: “It is not sufficient for 
the defendant, in order to avoid its policy, to establish the fact 
that the building described in the policy in suit had before it 
began to burn, if you find that it was burned, suffered some in- 
jury, or that any part of the walls of said building had fallen 
before the contents of the building were destroyed by fire, to 
avoid its policy herein; but the defendant must establish by a 
preponderance of evidence that such material portion of the 
building had fallen before the fire started as would have in- 
creased the fire risk which defendant assumed by its policy on 
such building and its contents. And, if the evidence does not 
establish the falling of such a material portion of the building, 
then I instruct you to find for the plaintiff.” This same instruc- 
tion was carefully considered by the court in Fountain vs. Con- 
necticut Fire Ins. Co., supra, and the giving of it declared to be 
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error. It is not necessary to review any of the other points made, 
as the case cannot be tried again unless evidence decidedly dif- 
ferent from that presented at the former trial may be secured. 
The order from which this appeal is taken is reversed. 
We concur: Sloss, J.; Henshaw, J.; Shaw, J.; Angellotti, J.; 


Lorigan, J. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Tuirp District. 


FOUNTAIN et AL. 
vs. 


CONNECTICUT FIRE INS. CO. or Hartrorp. (Civ. 625.)* 


FIRE INSURANCE—ACTIONS—BURDEN OF PROOF—DEFENSES 

The burden was upon defendant in an action on a fire policy to prove by 
a preponderance the affirmative defense that the building in which 
the insured goods were fell from an earthquake before the fire at- 
tacked the goods, so as to avoid the policy under the provision making 
it void in such case. 

(For other cases, see Insurance, Cent. Dig. §§$ 1645-1668; Dec. Dig. § 646.) 

FIRE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 

Evidence in an action on a fire policy, in which defendant claimed that a 
part of the building had fallen from earthquake before the tire be- 
gan, he/d to sustain a tinding that the fire attacked the insured goods 
before a substantial part of the building had fallen from the quake. 

(l-or other cases, see Insurance, Dec. Dig. § 665.) 


: 


FIRE INSURANCE—FALLEN BUILDING CLAUSES—CONSTRUC- 
TION. 

A provision in a fire policy that if the building or any part thereof fall, 
except as a result of fire, all insurance on the building or contents 
shall cease, releases the company from liability where the building 
falls as a structure or such a substantial part thereof falls as to 1m- 
pair its usefulness as a building, and leave the remaining part subject 
to an increased fire risk. 

(For other cases, see Insurance, Cent. Dig.’§ 749; Dec. Dig. § 324.) 


FIRE INSURANCE — ACTIONS—ADMISSION OF EVIDENCE— 
CONDITION OF OTHER BUILDINGS. 

In an action on a fire policy, which made the policy void if any part. of 
the building fell except from the fire, in which defendant claimed 
that a material part fell from an earthquake before the insured goods 
were fired, evidence as to the effect of the earthquake upon other 


* Decision rendered, Mar. 3, 1910. Opinion supplementing order deny- 
ing petition for rehearing, Apr. 6, 1910. 117 Pac. Rep. 630. 
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buildings located in the block and as to the condition of the whole 
block after the earthquake was properly excluded, in the absence of 
a showing that the construction of the other buildings was substan- 
tially similar to that of the building containing the insured goods, and 
that the force of the earthquake was practically uniform. 


(For other cases, see Insurance, Cent. Dig. §§ 1680-1685; Dec. Dig. § 654.) 


Appeal from Superior Court Sonoma County; Thos C. Denny, 
Judge. 

Action by ©. Fountain and another against the Connecticut 
Fire Insurance Company of Hartford, Conn. From an order 
denying defendant's motion for a new trial after judgment for 
plaintiffs, defendant appeals. Affirmed. 


See, also, 112 Pac. 546. 


A. B. Ware and T. C. Van Ness, for Appellant.. 
T. J. Geary, for Respondents. 


Hart, J. 

This is an action by the plaintiffs to recover upon a policy of in- 
surance issued by the defendant and covering certain goods or 
merchandise contained in a certain brick building in the city 
of Santa Rosa, known as the “Shea Building.” ‘The complaint 
sets out in general terms the conditions and covenants of the 
policy, and alleges that on the 18th day of April, 1906, the goods 
upon which said policy was issued were destroyed by fire; that 
thereafter and in due time plaintiffs furnished the defendant 
with proof of their loss; and that said defendant has not paid 
the said loss or any part thereof, etc. ‘The answer, in addition 
to denials of the material allegations of the complaint, pleads as 
an affirmative defense the claim that the building in which the 
insured goods were situated at the time of their destruction by 
fire, or a substantial part of said building, had before said fire 
had attacked the goods fallen as a result of the shock of the 
earthquake which occurred on said 18th day of April, 1906. 
This defense is founded on the following provision of the policy 
declared upon: “If a building or any part thereof fall, except as 
the result of fire, all insurance by this policy on such building or 
its contents shall immediately cease.” The cause was tried by a 
jury and verdict returned in favor of the plaintiffs for the sum 
of $1,000, the sum for which the policy called together with in- 
terest on said amount in the sum of $116.66. The court there- 
upon entered judgment for plaintiffs in conformity with the 
terms of said verdict. This appeal is from the order denying 
defendant's motion for a new trial. 

Besides the general verdict, the jury returned answers to a 
number of particular questions of fact submitted to them by 
the court. 

The validity of the general verdict and the answers to the 
particular questions of fact are assailed by the appellant upon 
several grounds: (1) That they are not justified by the evi- 
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dence; (2) that the court misdirected the jury in matters of law; 
(3) that the court erred in its rulings admitting and rejecting 
certain testimony ; (4) that the court erred in refusing to compel 
the jury to return definite answers to certain of the particular 
questions of fact submitted to them. It is further insisted that 
the refusal of the court to submit to the jury certain instructions 
proposed by the defendant involved rulings prejudicial to the 
defendant. 

The dispute between the parties to this action is one of a 
number of the same kind and involving like issues of law and 
of fact which have found their way into the courts of this state 
through the earthquake and fire occurring in many of our coast 
cities in the month of April, 1906, and the real controversy here, 
around which revolve all the points upon which a reversal of the 
order is demanded, arises out of the question presented by the 
affirmative defense set up in the answer, viz., whether there had 
fallen prior to the time at which the fire attacked the insured 
merchandise a material or substantial part or parts of the build- 
ing in which the plaintiff's store was situated. 

|1] The burden was cast upon the defendant to prove by a 
preponderance of the evidence the contention founded upon its 
affirmative defense. If the court’s interpretation of the “fallen 
building” clause of the policy sued on, as declared in its charge 
to the jury, is correct, then, in our opinion, there plainly exists 
a substantial conflict in the evidence upon the vital point or issue 
tendered by the special or affirmative defense. Or, to put the 
proposition more accurately, assuming the court properly inter- 
preted the clause mentioned, the defendant failed to sustain the 
burden cast upon it to satisfactorily prove the claim involved in 
its affirmative defense. 

|2] We think the law of the case was well and correctly 
stated by the court, as we shall presently undertake to show by 
both reason and authority. We shall therefore first briefly ex- 
amine the testimony for the purpose of showing that the most 
that can be claimed by the defendant in that regard is that some 
of its witnesses gave testimony which, had it been accepted by 
the jury, would undoubtedly have been sufficient to have sus- 
tained a verdict returned in harmony therewith against the power 
of a reviewing court to disturb it. The store in which the in- 
sured goods were situated and destroyed was a part of a build- 
ing known as the “Shea Building,” but sometimes referred to 
by the witnesses as the “Eagles’ Building” and the “Fountain 
Building.” 

As already stated, a majority of the witnesses for the defend- 
ant testified to facts from which it would follow that a substan- 
tial part of the building had fallen before the fire broke out, or, 
at least, before there was any visible evidence of fire in the build- 
ing. But, after the defendant had rested its case, the plaintiffs 
introduced proof which, while in its nature largely circumstan- 
tial, tended to contradict that of the defense, as will appear from 
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the following brief reference to the testimony of witnesses testi- 
fying on behalf of plaintiff. 

The witness Hahman, member of a firm engaged in business in 
a building adjoining the one occupied by the plaintiff Fountain, 
reached the block in which his and the Fountain store were 
located shortly after the earthquake shock was first noticed by 
him, and he testified in part as follows: “Our store occupied the 
storeroom of the Kinslow Building, adjoining the Fountain 
(Shea) Building. I went into the building. The main part of 
the store was intact. Part of the gallery was down. Our stock 
of goods and merchandise, as far as I could observe, was some 
of it shaken off the shelves, but no material damage done. As 
near as I can tell the west, east, and north walls of our storeroom 
were intact, when I went in there. I remained in our store that 
morning a very short time. Not over two or three minutes, I 
believe. I left because I was afraid the fire might catch me in- 
side the building. I heard the crackling of the flames in the 
adjacent building there, the Fountain Building on the east. The 
noise made by the fire in the Fountain Building was sufficient 
to make me think my life was in danger to stay in the storeroom. 
I expected to see it break through our walls there at any mo- 
ment. * * * It was half an hour after the earthquake that 
I heard the fire in the Fountain store. When I got out of my 
store, there were flames burning in some of the adjacent build- 
ings. I think it was along there in the Fountain Building and 
the saloon adjoining. ‘The Fountain Building and the Pohley 
saloon were afire at that time. * * * As near as I can re- 
member, the back walls of the Fountain Building were intact at 
that time. * * * JT did not pay much attention to the front 
walls of the buildings. There was some débris in the street.” 

L. W. Burris, cashier of the Santa Rosa Bank, testified: “I 
am the cashier of the Santa Rosa Bank. I was a member of the 
city government on April 18, 1906. I made an examination of 
the front and rear of the Fountain Building on the morning of 
April 18, 1906. ‘The rear wall towards Fifth street did not seem 
to be damaged. The lower walls, I didn’t see any trouble with 
them. I didn’t notice any breaks in the structure of the storeroom 
occupied by Mr. Fountain For the purpose of ascertaining 
whether there were fires in there or not, I looked into the Foun- 
tain store, and it seemed to be shook up inside, goods scattered 
and things of that sort. I did not see any break in the structure 
of the lower walls of that building.” 

M. G. Hall stated that within 60 seconds after the earthquake 
he observed a large column of smoke issuing from either the 
Moodey or Shea Building. (These buildings adjoined each 
other.) He said that when he first noticed the smoke it had 
arisen to a height of 75 or 100 feet. After he reached his own 
office, which was located near the Fountain store, he could hear 
the “crackling of the flames” either in said store or in the Moodey 
Building. 
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Dr. Hoffer, a dentist, had an office in the upper story of the 
Shea Building, over the Fountain store. Immediately after the 
earthquake he reached his office. He testified: ‘Dr. Mallory 
had an office right over Fountain and I had the hall opposite. 
Between Dr. Mallory’s window and mine the brickwork was 
about eight or nine feet in width. My office was about twelve 
feet in width. The staircase between my office and Dr. Mallory’s 
office was about five feet wide. When I got into my office the 
floor was intact and the floor of my office was over the ceiling of 
the stores below, and was not broken. I did not pay any atten- 
tion to the lower story, but I think they were all right. The party 
walls of the Eagles’ Building were up. I could not see the rear 
walls. The two side walls were up. The side wall on my side of 
the office was up, but Dr. Mallory’s walls I could not see.” 

Mrs. Martin, who, at the time of the earthquake, lived in the 
Doyle & Overton Building, situated two doors from the Shea 
Building, testified in part as follows: “The west wall of the 
Doyle & Overton Building constituted the east wall of the 
Moodey Building. A fire broke out in the Doyle & Overton 
Building a very short time after the earthquake, hardly an ap- 
preciable time the fire broke out. I saw fire before I got back 
to my office—I was right out in the hall. While the earthquake 
was still acting, I saw fire in the room adjoining my offices. I 
could not tell by seeing it through a glass door, and I broke it 
open and found it raging. There was gas in those offices and 
evidently the gas pipes had broken and something had ignited it, 
and it was roaring. This was within a minute after the earth- 
quake had ceased.” 

From the foregoing brief review of the evidence as we find it 
in the record, it is very plain that there is a conflict between the 
testimony produced by the defendant and that of the plaintiff 
upon a vital point submitted as the special defense. 

|3] It is true, as counsel for the appellant maintain, that wit- 
nesses introduced in behalf of the defendant testified that they 
were present at the scene of the fire which destroyed the build- 
ing in which Fountain’s store was situated immediately after the 
first noticeable vibration of the earth from the temblor, and that 
a material part of said building had fallen before the fire was 
observed by them. And it is also true, as we have stated, that the 
evidence presented by the plaintiff was largely circumstantial in 
character; but the circumstances to which plaintiff’s witnesses 
testified were, in our opinion, sufficiently forceful to overcome 
the effect of defendant’s testimony, or, at least, to create a sub- 
substantial conflict upon the proposition to which the evidence 
for both sides was mainly addressed, which is all that was re- 
quired to justify the jury’s conclusion. Besides, some of defend- 
ant’s own witnesses failed to fully sustain the special defense. 
For instance, Dr. Mallory, who had previously testified for the 
defense, upon being recalled for further cross-examination by 
plaintiff, admitted that after the fire he made an affidavit of loss 
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and filed the same with the New Zealand Fire Insurance Com- 
pany, in which he deposed that his personal property, consisting 
of office equipments, contained in his office situated directly over 
the Fountain store, had been destroyed by fire on the morning of 
the 18th of April, 1906. Again, the chief of the fire department 
of Santa Rosa, having testified as defendant’s witness, made the 
following statements on cross-examination: “I made an exam- 
ination of the buildings in the block in which the Fountain store 
was situated, not over 20 minutes after the earthquake and I con- 
cluded that that block was doomed by fire. Within 15 minutes 
after the earthquake, every building in‘the block was doomed, 
whether the earthquake touched them or not. Within 15 minutes 
after the earthquake I could see a blaze or two, but I could see 
smoke coming out of at least five or six buildings. Within 15 
minutes after the earthquake there was considerable smoke 
coming from these buildings.” This witness further testified, 
referring to the quantity of brick and, other débris in the 
street directly in front of the Shea Building, that the upper 
front of the said building was composed of large bay 
windows, and that “there was not enough brick in the 
upper front walls of the Shea (Fountain) Building, ex- 
clusive of the fire wall, to have caused any considerable amount 
of brick to have fallen on the street, when the bay windows are 
taken out.” He further stated that the fire wall constituted the 
largest part of the brick in front, and that “excluding that, and 
if you had taken every other brick in front of the Eagles’ Building 
and dumped it on the sidewalk, it would not have been brick 
enough to have made any considerable pile of bricks extending 
out into the street. * * * ‘The pillars (iron) that I spoke 
about were merely placed against the wall. When the earthquake 
commenced shaking, they fell away, but the wall did not fall out 
with them. The presence of those iron pillars in the street did 
not indicate the destruction of the building behind.” 

[4] As declared, we perceive no substantial ground upon which 
we would be justified in holding that the jury’s verdict does not 
find sufficient support from the evidence. After all, the mean- 
ing of the verdict is simply that the defendant failed to establish 
its affirmative defense by a preponderance of the evidence, and, 
as is well understood, the question whether a fact is established by 

a “preponderance of the evidence” is not determinable alone from 
the mere number of witnesses whose testimony goes to the proof 
of such fact, nor it is determinable alone by the fact that the tes- 
timony addressed to the proof of the fact in dispute may be direct, 
while that offered to overcome it may be entirely circumstantial. 
There are other elements and other tests equally as important as 
either the fact of the number of witnesses testifying one way 
or the character of the testimony, whether direct or indirect, 
which may be considered and invoked for the purpose of deter- 
mining upon which side the preponderance of the evidence pre- 
vails.” 
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[5] “It was for the jury to pass upon the credibility of the 
witnesses and to draw any reasonably permissible inferences from 
their testimony.”’ Clayburgh vs. Agricultural Ins. Co., 155 Cal. 
708, 102 Pac. 812. For aught that we can determine from the 
record to the contrary, the jury might have deemed the testimony 
of the witnesses for the defendant as entitled to no weight what- 
soever. We must at least assume that they regarded it with little 
favor, and we must, moreover, assume that they had good and 
sufficient reasons for so treating it. That it was within the pecu- 
liar province of the jury to totally discard any testimony which, 
in their judgment, did not bear the ear-marks of verity, is a prop- 
osition which will not, of course, be challenged. 

[6] It must be borne in mind that the trial judge, whose mind 
is trained in and accustomed to weighing testimony, declined to 
grant defendant’s motion for a new trial upon the ground, among 
others, of the insufficiency of the evidence to support the verdict, 
and, as is said in thercase of Meyer vs. Great Western Ins. Co., 
104 Cal. 381, 38 Pac. 82, “the refusal of the trial court to set 
it (the verdict) aside is itself of great weight, and shows that in 
the opinion of the judge who heard the case the evidence was 
sufficient to uphold it. It is not sufficient thereafter upon an 
appeal to point out, or even demonstrate to this court, that the 
verdict is against the preponderance of evidence, or that upon the 
same evidence other persons would come to a different conclusion. 
If there is any evidence upon which the jury could have found 
its verdict, it must be upheld.” (Italics ours.) But no question 
can arise as to the rule as it is thus explained. It is too plainly 
elementary to require the citation of authorities for its exposition 
or application. The real question here is, as stated, Did the de- 
fendant support its special defense by sufficient proof to justify 
a verdict in its favor? ‘l’o this question the answer is to be found 
in the verdict of the jury. 

Upon the question whether a substantial conflict arises in the 
evidence upon the principal issue upon which the trial was had, 
it is important to keep in mind the testimony of the chief of the 
Santa Rosa fire department, brought out on his cross-examination. 
There was, according to his version of the situation, but little 
débris—brick, ete.—in front of the Shea Building immediately 
after the first noticeable evidence of the shock. The fire, he said, 
originated in all the buildings in the block in which the Shea 
Building was situated in the north and east ends, at which points 
there was, at the time he first observed the Shea Building, no evi- 
dence of any part of the structure having fallen before the fire 
was noticed. He could see from the front into the interior of all 
those buildings, including plaintiff's store, and declared that the 
goods appeared then to be intact on the shelves, “as though piled 
there yesterday.” He further stated, it will be recalled, that the 
“upper front of the building was composed of large bay win- 
dows,” and that, excluding the fire walls, “there was not enough 
brick in the upper front walls to have caused any considerable 
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amount of brick to have fallen on the street, when you take out 
the bay windows,” the fire wall being, he continued, “the biggest 
part of the brick in front.” 

Counsel for appellant subject the testimony presented by the 
plaintiff to an analytical examination in an attempt to demonstrate 
its utter unreliability as a support for the verdict from any stand- 
point from which it may be viewed. The argument thus ad- 
duced, addressed to those to whose judgment questions of fact 
must be submitted and committed, is persuasive, if it may be 
assumed that nothing appeared in the manner in which the wit- 
nesses for the defendant testified which justified the jury, after 
a full and fair consideration of their testimony, which we must 
assume they gave it, in disregarding it. This, as we have shown, 
they had the right to do, if, in their conscientious opinion, it did 
not carry with it sufficient weight to lead to the conclusion that 
defendant’s resistance to recovery was sustained. On the other 
hand, if the jury believed, from the testimony of Mrs. Martin, 
Dr. Hoffer, Hall, Muther, and other witnesses, whose testimony 
in behalf of plaintiff was not direct but involved only circum- 
stances, that the fire broke out and attacked the goods of plaintiff 
before any material or substantial part of the building in which 
they were situated had fallen as the result of the earthquake 
shock, we cannot say, from the record before us, but that they 
were thus justified in reaching their conclusion, for, we think, 
from those circumstances the fact that the fire did attack the 
goods before the building or any substantial part thereof fell is 
reasonably inferable. 

It is a fact within the range of common knowledge, and 
worthy of remark in connection with the question we are here 
considering, that the average person is generally so disconcerted 
in mind on the occasion of a seismic disturbance that his sub- 
sequent recollection of the exact nature and order of events 
necessarily following one after another with lightning rapidity 
during the progress of such disturbance is exceedingly hazy and 
dubious. ‘This is true, perhaps in not so great a degree, in cases 
of fire and conflagrations. No two persons, it is safe to say, can 
ordinarily be found who, relying upon their own recollection, can 
even approximately agree as to the length of time during which 
an earthquake shock of unusual severity has lasted. Often the 
most exaggerated notion of the duration of a temblor is con- 
ceived and adhered to, and frequently, while it lasts, some ordi- 
narily very courageous men temporarily lose their better judg- 
ment and betray themselves into the most absurd and ridiculous 
attitudes and antics. And a severe earthquake, immediately suc- 
ceeded by a fiercely raging conflagration, whose progress cannot 
be successfully resisted, would probably intensify the situation, 
with the result that every spectator, particularly every owner of 
property doomed to inevitable destruction, would, quite naturally, 
be in a state of confusion and excitement. These are facts; we 
say, within common knowledge, and thus readily may it be per- 
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ceived how, many months after so exciting an event, witnesses 
could be honestly mistaken in an attempted recital of the many 
and varying circumstances attending it, and how a jury could well 
conclude, without impugning or challenging the honest intentions 
of such witnesses, that their testimony was unworthy of credence 
or weight. 

We do not question the soundness of the position of appellant 
that, if any substantial part of the building in which plaintiff's 
store was situated had fallen before the fire had attacked plain- 
tiff’s goods, then, in that case, defendant would not be liable under 
the clause of the policy upon which its defense is interposed. 
But, as we think we have satisfactorily shown, the jury, either 
because the testimony presented by the defendant was not of 
sufficient probative strength to establish its defense to the req- 
uisite degree, or because the proof of plaintiff destroyed what- 
ever force of testimony, standing alone, might possess, has by 
their verdict, of necessity declared that the plaintiff's goods were 
attacked by the fire before any material part of said building had 
fallen from a cause other than from the fire. 

[7] The claim is vigorously put forth that the court erred to 
the prejudice of the defendant in submitting to the jury the fol- 
lowing instruction: “I instruct you that the falling wall clause 
in the policy of insurance in this action is not to be literally under- 
stood so as to avoid the policy if some minute portion of the 
material in the assured building fall. It means some substantial 
portion of the building, the falling of which would destroy its 
distinctive character as such. (Italics ours.) So that if the 
proof in this case establishes the fact that the front windows fell 
away from the building mentioned in the policy, or part of the 
front wall thereof, fell away, but that, notwithstanding such 
injury to the building it was substantially standing as a building 
so as not to increase the risk to plaintiff's goods by fire and in that 
condition it was burned, the clause in the policy as to the falling 
of the building or any part thereof would not exempt defendant 
from liability, if otherwise liable, as before explained.” 

In Home Mut. Ins. Co. vs. Tompkies et al., 30 Tex. Civ. App. 
404, 71 S. W. 812, the trial court instructed the jury in the fol- 
lowing language: “* * * To avoid the policy, the falling 
must be of some substantial part of the building; that is, such an 
integral part of the building, as a whole, as that the falling of 
the same would destroy the distinctive character of the structure.” 
The Texas court, condemning said instruction as erroneous and 
prejudicial and reversing the judgment of the trial court, said: 
“By the instruction given the jury in this case they were required 
to find, in order that the policy should be avoided, not that some 
material or substantial part of the building, as such, had fallen, 
but that there had fallen such an integral part thereof as a whole 
as that the falling of the same would destroy the distinctive 
character of the structure. According to the decisions in this 
state under the valued policy law, the jury were required to be- 
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lieve that the building had been totally destroyed, before they 
could find for the defendant, thereby nullifying the stipulation as 
to a part entirely (citing Ins. Co. vs. Garlington, 66 Tex. 103, 
18S. W. 337, 59 Am. Rep. 613.) While the part that should fall 
in order to avoid the policy a be a substantial and material 
part of the building, it would not be necessary for it to be so 
great a part as would destroy the distinctive character of the 
structure. In such case the structure could no longer be con- 
sidered a building, but only débris or ruins.” The foregoing 
language furnishes the inspiration for the criticism of the chal- 
lenged instruction in the case at bar that the court thus in effect 
told the jury that, in order to avoid the policy, it was necessary 
for the defendant to show that the building had been entirely 
destroyed or become a mass of ruins before the fire broke out 
and attacked the insured merchandise. 

[8] The accepted interpretation of the “falling building” clause 
of fire insurance policies, such as the one contained in the policy 
here, is as it is stated in Nelson vs. Traders’ Ins. Co., 181 N. 
Y. 472, 74 N. E. 421. It is there said: ‘The meaning of the 
clause in question, when reasonably interpreted, is that the in- 
surer is excused from its obligation by either the fall of the 
building as a structure, or of such a substantial and important 
part thereof as impairs its usefulness as such, and leaves the re- 
maining part of the building subject to an increased risk of fire.” 
See Clayburgh vs. Agricultural Ins. Co., supra, and Home Mut. 
Ins. Co. vs. ‘lompkies, supra. 

We are of the opinion that an impartial examination of the 
entire charge in the case at bar will disclose that the court kept 
fairly well within the rule as laid down by the foregoing author- 
ities. And we further think that a comparison of the challenged 
instruction in this case with the instruction condemned by the 
Texas Court of Appeals will make it very plain that there is a 
marked distinction between the two; for, whatever interpretation 
may justly be given the language, employed in both instructions, 

“the distinctive character of the structure,” when considered 
alone and without regard to other parts of said instructions, we 
think it becomes very clear that the instruction in the present 
case, when considered in its entirety, as it should be to get its 
full meaning, furnishes no possible ground upon which its effect 
may properly be subjected to the interpretation which the Texas 
Court gives to the instruction to which it was called upon to give 
attention. In the instruction here there is a clear explanation 
by the trial court that the meaning intended to be conveyed by 
the language, “the falling of which would destroy its distinctive 
character as such,” was not that the building should be com- 
pletely destroyed, so that “the structure could no longer be con- 
sidered a building, but only débris or ruins,” but that the clause 
upon which the special defense is based was not contravened if 
the proof established the fact that the front windows only fell 
from the building, or part of the front wall thereof fell away, but 
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that, “notwithstanding such injury to the building, if it was sub- 
stantially standing as a building, so as not to increase the risk to 
plaintiff's goods by fire and in that condition it was burned,” the 
defendant would not in that case be exempt from liability under 
the clause of the policy upon which it found its resistance to the 
payment of the indemnity to which it obligated itself. More- 
over, the court, in another part of its charge, in clear and un- 
mistakable language, specifically pointed out to the jury that “it 
is not necessary that the said building as a whole should have 
fallen in order that all insurance under the said policy shall be 
avoided.” “It is only necessary,” the court declared, “that a 
material part of said buiding should fall in order that all insur- 
ance under the policy shall be avoided.” In the same instruction 
the court further instructed the jury: “As to what is a material 
part, I charge you that if you find that a portion of said build- 
ing fell, and that by reason of said portion falling said building 
or its contents were placed in a position or condition whereby 
the same were more readily subject to fire than they would have 
been if said portion of said building had not fallen, then, in that 
case, I instruct you that it is your duty to be governed by the evi- 
dence, and you should return a verdict in favor of the defendant 
and against the plaintiff.” Thus, it will be observed, the court 
explicitly explained to the jury what would constitute such a 
falling of the building as would avoid the insurance under the 
policy—that is, it plainly put before the jury the real, pivotal 
proposition in the case, by declaring that if such portion of the 
building had fallen before the fire attacked plaintiff's goods as 
would increase the risk of fire, or as would “more readily sub- 
ject the building and goods to fire than they would have been if 
said portion of said building had not fallen,’ then defendant 
would not be liable. And we think that this instruction is equally 
as clear in explaining the meaning of the phrase, “material or 
substantial part of the building,” as the instructions upon the 
same subject approved in Clayburgh vs. Agricultural Ins. Co., 
supra. Among other instructions given to the jury the court in 
that case, construing the “fallen building” clause of the policy, 
said: ‘As to what constitutes a falling of the building within the 
meaning of this clause, I charge you that the meaning of the 
language is that the building must have fallen in whole or in part 
to such an extent that its integrity as a building was destroyed 
or substantially impaired.” The contingency against which by the 
adoption of the “fallen building” clause in an insurance policy 
an insurance company seeks to protect itself is manifestly the 
assumption of a risk not contemplated by the policy of insurance 
—that is, to protect itself against a risk which is not involved 
in the destruction of the subject of insurance by a fire originat- 
ing from usual and ordinary as distinguished from unusual and 
extraordinary causes. There is, so far as we are able to under- 
stand them, practically no distinction, in effect, between the last 
referred to instruction in the present case and the instruction 
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from which we have just made an excerpt in the Clayburgh Case. 
In the latter the court very properly assumes that if the building 
“had fallen, in whole or in part, to such an extent that its in- 
tegrity as a building was destroyed or substantially impaired,” 
then there would have been shown such a destruction as would 
increase the risk of fire beyond that contemplated by the policy 
and assumed by the company ; hence the latter would be immune 
from liability under the policy. In the case at bar, as we have 
seen, the court expressly declared that, if so much of the build- 
ing had fallen as would increase the risk beyond that assumed 
by the company under the terms of the policy, then the company 
would not be liable. Thus it must readily become manifest the 
question whether a material or substantial part of the building 
within the meaning of the clause under consideration had fallen 
before plaintiff’s goods had been attacked by the fire was fairly 
placed before and submitted to the jury for determination. And, 
furthermore, the language, “the falling of which would destroy 
its distinctive character as such building,’ employed in the first 
instruction here to which we gave our attention, was by the last 
instruction referred to fully and clearly explained to mean, not 
that the whole building must have been destroyed in order to 
avoid the policy, but that only such portion thereof as would be 
material or substantial or as would increase the risk of fire to 
plaintiff’s goods. Throughout its entire charge the court, time 
and again, declared that, while the destruction or falling of a 
mere trivial or minute part of the structure would not suffice to 
avoid the policy, the falling or destruction of any material or 
substantial part thereof would. 

[9] It appears very clear to us that when the instructions are 
read in connection with each other, as they should be so read and 
considered, the jury could not have been misled by the language 
in the first instruction, “the distinctive character of the building 
as such,” assuming that said language involves an erroneous 
statement, and that it would be prejudicially misleading when 
read alone. 

[10] Counsel complain because the court refused to submit to 
the jury the instruction, requested by the defendant, expressly de- 
claring that “if such part of said building fell as would, if said 
building were not repaired, have impaired the usefulness of said 
building, then, and in that case, all insurance under the policy 
herein sued on is void.” The rejected instruction perhaps states 
the law correctly, and it would have been just as well to have 
allowed it; but we think that the charge of the court covered the 
principle therein declared, and, as stated, fairly and correctly 
presented to the jury the law, by the aid of which they were 
enabled to intelligently consider the evidence addressed to the 
important question of fact tendered as the main issue in the case, 
and to reach a just and intelligent conclusion upon the evidence. 
The refusal to give the instruction could not, therefore, have 
resulted in any harm to the defendant. 





2010 Insurance Law Journal Vol. 40. [| Now., IQII. 


[11] At the request of the defendant, the court submitted to 
the jury certain particular questions of fact, to which, save in 
three instances, direct answers were returned. ‘These answers 
were, briefly, that the building did not, as a whole, fall prior to 
its destruction by fire from a cause other than fire; that a part or 
parts of said building did fall prior to the destruction of said 
building by fire, from a cause other than fire, but that such part 
or parts were neither a material nor substantial part or parts of 
said building, but only “trivial and inconsiderable’; and that 
neither a substantial nor a material part of said building fell 
from a cause other than fire prior to the burning of the “stock 
of goods of plaintiffs contained in said building.” 

To the following questions the jury answered, “Don't know” 

(1) “If you find that a part or parts of said building * * * 
fell prior to the destruction of said building from a cause other 
than fire, was the usefulness of said building for the purpose for 
which it was constructed impaired by reason of said falling?” 
(2) “If you find that a part or parts of said building * * * 
fell prior to the burning of said building and from a cause other 
than fire, state whether or not the falling of such part or parts 
exposed the interior of said building to the inclemency of the 
weather?” (3) “If you find that any part or parts of said build- 
ing * * * fell prior to the burning and from a cause other 
than fire, state whether such falling occurred before the said 
goods were attacked by fire?” 

Counsel for appellant undertake to show by an ingenious 
treatment of the special findings of the jury that there is no 
finding by the jury, either in its general verdict or by its special 
findings, with regard to the time at which the fire attacked either 
the building or the insured merchandise—whether before or after 
the falling of a material or substantial part of the building. We 
shall not follow counsel in their rather subtle or metaphysical 
reasoning in their arraignment of the special findings. We per- 
ceive in none of them anything inconsistent with the general 
verdict. To the contrary, they appear to sustain it. To one of 
the particular questions the jury unqualifiedly replied that a sub- 
stantial or material part of the building had not fallen prior to 
the burning of the insured goods. There is no incongruity be- 
tween this and the other special findings, and it reinforces the 
general verdict. Nor do we see anything in those questions to 
which neither affirmative nor negative direct answers were re- 
turned which would have shed any light upon the main issue had 
they, or such of them as were capable of being intelligently an- 
swered, been directly answered in one way or the other. 

The first of these questions was too general to call for a direct 
and unqualified answer. Besides (and this may be somewhat 
technical, yet not lacking altogether in substance), there was no 
evidence introduced disclosing the purpose for which the building 
was constructed. 

The second question, not directly answered, was whether the 
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part or parts of the building which fell prior to the burning of 
said building and from a cause other than fire exposed the in- 
terior of said building or its contents to the inclemency of the 
weather. It is very evident that the mere falling away of a win- 
dow to a building might expose the interior thereof or its con- 
tents to the inclemency of the weather, yet the falling of such a 
trivial part of a building from a cause other than fire would not 
be deemed sufficient to avoid a policy of insurance under the 
“fallen building” clause of the policy here. Hence an affirmative 
answer to the question we are now considering would not neces- 
sarily mean that such part or parts of the building as would 
avoid the policy had fallen prior to the burning of plaintiff’s 
goods from a cause other than fire. The question was misleading, 
and the jury’s failure to answer it directly was immaterial and 
without prejudice. 

An affirmative answer to the third of the unanswered ques- 
tions would not have militated in the least either against the 
general verdict or any of the special findings. The jury had an- 
swered that the stock of goods of plaintiff had been attacked by 
fire before a substantial or material part of the building had 
fallen. They had also answered that a part or parts of the 
building had fallen before the building had been destroyed by 
fire, but that such part or parts were “trivial and inconsiderable.” 
What material difference, then, could it make whether, before or 
after such part or parts had fallen, the goods of plaintiff had 
been attacked by fire? In other words, the jury having already 
specifically found that the goods had been burned or were at- 
tacked by fire prior to the falling of a material or substantial 
part of the building from a cause other than fire, what, then, 
would be the necessity for further inquiry whether the goods 
had been burned or attacked either prior or subsequently to the 
falling of an inconsequential part or parts of the building? 
What substantial purpose could be accomplished by a further 
answer, that the goods had been attacked after such part or parts 
had fallen? The failure of the jury to answer this question was 
harmless. 

There were some of the particular questions requested by. the 
defendant which the court refused to submit to the jury, and it 
is claimed that the court committed prejudicial error by such re- 
fusal. We have examined these rejected questions, and have 
found that most of them involve propositions which are sub- 
stantially covered by those which the court gave to the jury. 

The instructions of the court are further attacked, because, it 
is contended, the jury were told that it was the duty of the de- 
fendant in order to maintain its claim of exemption from lia- 
bility under the “fallen building” clause to show that the falling 
from the earthquake or from a cause other than fire occurred 
before the fire had attacked either the building or the indemni- 
fied goods; whereas, the defendant was only required to show, in 
order to avoid the policy, that the building or a material part 
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thereof had fallen prior to the fire attacking the goods. The 
court, in a number of its instructions, explained to the jury in 
very clear terms that the defendant must prevail if it were satis- 
factorily shown that the building or any material or substantial 
part thereof had fallen before the goods were attacked by the 
fire; and, while in some of the instructions the building and 
the goods were referred to in this connection in the disjunctive, 
from which phraseology, if taken alone, the jury might gather 
the impression that the court meant to say that if the building 
were attacked by fire prior to the falling of a material part 
thereof the defendant would not be exonerated from liability, the 
instructions, read as a whole or in their entirety as the charge of 
the court, could have left no other impression upon the minds 
of the jury than that it was necessary that the insured property 
should have been attacked prior to the falling before recovery 
upon the policy would be justified. The following may be given 
as an example of the instructions to which appellant objects in 
the respect mentioned: “If you believe and find from the evi- 
dence that the building described in said policy or a part thereof 
fell, and that by reason of the falling of said building, or a part 
thereof, said building or the contents thereof were placed in a 
condition or situation whereby said building or said contents 
were more easily subject to fire, then, and in that case, I instruct 
you that your verdict should be in favor of the defendant and 
against the plaintiffs.” This instruction correctly states the law, 
and, when carefully scrutinized, is not inapplicable to the fact 
in this case—that is, the fact that the property insured were the 
goods and not the building. If the falling were of such a char- 
acter as to subject the building the more readily to fire than if 
the falling had not occurred, it is very clear that the contents of 
the building would thus be exposed to a greater risk of destruc- 
tion by fire, and, while perhaps the instruction could have been 
more clearly expressed, it could not, as stated, when considered 
with the other instructions, have produced any injury to the 
rights of the defendant. 

It is, lastly, urged that the court’s rulings upon certain ques- 
tions involving the admissibility of certain testimony were preju- 
dicially erroneous. 

[12] The refusal of the court to allow the defendant to prove 
the effect of the earthquake upon other buildings located in the 
block in which the building containing the insured merchandise 
was situated was in our judgment perfectly proper. In order to 
have rendered such proof relevant and competent, it must first 
have been shown that there was a substantial similarity in the 
character of the construction of the other buildings to the one 
in which the insured property was situated and that the force of 
the earthquake was practically uniform in said block. No such 
preliminary showing was made, and there was therefore no 
foundation for the proffered but rejected proof. The proof of 
the destruction or falling of a frail building by a heavy gale of 
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wind or an earthquake would not necessarily be proof that such 
wind or earthquake was the cause of the destruction of another 
building situated in the same block where another cause, like 
fire, had intervened and might have been the cause of the falling 
or the destruction of the latter structure. If, however, as sug- 
gested, proof were made that two buildings situated in very close 
proximity to each other were constructed in equally as substan- 
tial a manner in all respects, proof that one had fallen from the 
effect of a wind or an earthquake would doubtless be competent 
as tending to sustain the theory that the other had likewise 
fallen or been destroyed. 

[13, 14] There appears to have been no effort made to make 
such proof, and the courts cannot take judicial notice of the 
character of the other buildings in the block in which the build- 
ing containing the insured goods was situated, nor can the courts 
take judical notice of the fact, if it was a fact, that the earth- 
quake on the morning of April 18, 1906, operated with uniform 
or approximately the same force over the area covered by the 
block. If evidence addressed to both these propositions could 
have been secured, counsel should have produced it, and thus 
have laid the foundation for the proof which they vainly sought 
to make. 

[15] Nor did the court err in permitting the plaintiff to cross- 
examine the witness Mallory with reference to an affidavit to be 
filed with the New Zealand Fire Insurance Company, in which he 
deposed that his office furniture and equipments, which were in- 
sured in that company, had been destroyed by fire on the morn- 
ing of the 18th of April, 1906. Mallory’s office, it will be recalled, 
was situated over plaintiff’s store, and on direct examination he 
testified that he was at or near the building a half an hour after 
the quake, and that he saw no fire in Fountain’s store. The cross- 
examination, to which objection is made, was proper as showing 
that there had been previously made by him a statement incon- 
sistent with his testimony. Code Civ. Proc. § 2052. Counsel's 
specific objection, however, is that the witness’s testimony on 
direct was confined to the question whether there was 
a fire in Fountain’s store, and that he was not thus asked 
whether either the earthquake or fire had anything to do 
with the destruction of his property. But the fact that he was 
not questioned on his direct examination about the destruction of 
his own property or the manner in which it was destroyed ren- 
dered the cross-examination none the less pertinent and proper, 
since the necessary inference from his direct testimony was that 
there was no fire in the building in which his office and Foun- 
tain’s store were situated, and that consequently the plaintiff's 
goods must have been exposed to greater risk by the fall of the 
building from the shock of earthquake than they otherwise 
would have been subjected to. 

There are some other specifications alleging error in the court’s 
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rulings on the evidence, but they are not of sufficient importance, 
in our judgment, to require special attention. 

We have discovered no valid reason for interfering with the 
order of the court denying defendant’s motion for a new trial, 
and said order is therefore affirmed. 

We concur: Chipman, P. J.; Burnett, J. 

Opinion Supplementing Order Denying Petition for Rehearing. 

We deem it proper to notice a few of the propositions to which 
the petition for a rehearing of this cause directs special attention. 

We are satisfied with the conclusion at which we arrived with 
respect to the ruling of the court on the cross-examination of the 
witness Dr. Mallory, and to which we paid brief attention in the 
original opinion filed herein. The object and tendency of Dr. 
Mallory’s direct testimony, given in behalf of the defendant, was 
to show that neither the Fountain Building nor plaintiffs’ prop- 
erty was attacked by fire before a material part of the building 
had fallen as the result of the earthquake. That there could be 
no other object of the testimony is a proposition so obvious that 
no intelligent person could fail to readily discern its purpose, and 
it is, therefore, plain that the jury so understood its purpose, and 
to that extent at least its inevitable tendency was to achieve the 
purpose for which it was offered and received. We know of no 
rule of evidence which will permit one party to introduce proof 
which tends, however remotely, to establish the truth of his 
theory as to the ultimate fact, and thus furnish some ground 
upon which the jury may gather the impression that the truth is 
on his side, and then preclude the opposite party from a full 
cross-examination of the witness giving such testimony, not 
alone upon the matter to which he has specifically testified, but 
as to all relevant matters which may naturally be inferred there- 
tron. 

[16] In other words, a party should be permitted to ask a 
witness upon cross-examination any question, an answer to 
which favorable to the cross-examiner would either tend to con- 
tradict or weaken his direct testimony or destroy the injurious 
impression naturally to be gathered from such _ testimony. 
Singular as it may appear, appellant seems to think that because 
Mallory testified solely that there was no fire in the Fountain 
Building half an hour after the earthquake, the cross-examina- 
tion complained of was entirely erroneous and prejudical. But 
manifestly the plain and natural inference from such testimony 
is that there was no fire in said building and that the goods of 
plaintiff could not consequently have been attacked by fire prior 
to the falling of the building or a substantial part thereof. Ad- 
mittedly, the building did fall at some time, either from the fire 
or the earthquake. 

But it is declared that Mallory’s affidavit did not state that his 
office equipments, on which there was a policy issued by the New 
Zealand Fire Insurance Company, were destroyed by fire on “the 
morning of the 18th day of April, 1906, or at any other time.” 
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This contention only represents another case of “a drowning 
man grasping at a straw.” The affidavit of Mallory is not in the 
record, and therefore we are not advised, except through his 
cross-examination, what statements his affidavit contained. But 
it is as clear as language can make any proposition from his 
cross-examination that his affidavit related to the destruction of 
his office furniture and other equipments by fire on the morning 
of the 18th day of April, 1906, and that counsel for plaintiffs, 
in conducting this cross-examination, referred to the fire of that 
morning. That counsel for the appellant must have so under- 
stood the cross-examination is conclusively shown by the fact 
that they nowhere at any time during the progress of said cross- 
examination, made any such objection as is urged here, nor 
offered as a reason for the general objection that the cross- 
questions of counsel for plaintiff did not constitute “proper 
cross-examination,” the one urged here against the pertinency of 
respondents’ cross-examination of Mallory on the lines here 
considered. The only fire to which reference was made or could 
have been properly made in the cross-examination of Mallory 
was the fire which the jury found destroyed the goods of plain- 
tiff, and there is not a single line in the record indicating in the 
remotest degree that the jury could have formed any impression 
that any other fire was referred to in Mallory’s affidavit, to which 
the cross-examination related, from the nature or form of the 
questions constituting such cross-examination. 

There are some of the rulings of the court excluding and allow- 
ing certain testimony to which we felt that there was no neces- 
sity for giving special attention in the main opinion. Counsel 
are of the opinion that we misapprehended the importance of 
these rulings and the significance of their objections thereto. 

Among these objections was one addressed to the ruling of the 
court refusing to allow defendant to show the condition of the 
whole block in which the Fountain Building was situated. In 
the original opinion it is held that testimony showing or tending 
to show that other buildings in the same block were thrown down 
by the force of the temblor was inadmissible in the absence of a 
preliminary showing that all the buildings were substantially the 
same kind of structures and that the force of the quake was 
practically or approximately uniform throughout said block. 
The principle governing this ruling is equally as applicable to the 
ruling excluding the proffered testimony of the “condition of 
the whole block.’’ It does not necessarily follow that, because 
one building in a particular block might fall into a mass of ruins 
from the force of an earthquake shock, other buildings in the 
same block would likewise fall from the same cause. It is not 
an improbable proposition that all the buildings of the block, ex- 
cept one, might fall to the ground from the shock of an earth- 
quake, and that that one would remain standing perfectly in- 
tact. The relevant effect of testimony of the general condition 
of the whole block upon a particular building in said block would 
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of necessity depend upon the circumstance whether all the build- 
ings, including the particular building, were built alike as to 
strength of foundation and superstructure, and the further 
proposition whether the force of the earthquake was uniform 
throughout such block. No such conditions were shown to ex- 
ist in this case, and we think, therefore, that the court’s ruling 
excluding that testimony was eminently proper. 

[17] It is further said in the petition that the trial court seri- 
ously erred in permitting the witness Muther to say, in response 
to his cross-examination, that “the Fountain Building was 
doomed to destruction by fire whether or not it had fallen by rea- 
son of the earthquake.” Muther was the chief of the fire de- 
partment of Santa Rosa at the time of the fire and earthquake of 
1906. The claim is that the testimony thus elicited was “wholly 
irrelevant.” Admitting but not deciding it to be so, still the 
answer could not have been prejudicial in view of the instructions 
of the court clearly explaining the circumstances which would 
absolve the defendant from liability under the policy. There was 
but one single important question of fact submitted to the de- 
termination of the jury, to wit: Did the fire attack the goods 
before or after a material or substantial part of the building fell? 
Upon this question the court, in its instructions, repeatedly told 
the jury that their verdict must be for defendant if it appeared 
from a preponderance of the evidence that the building or a 
substantial part thereof fell before the goods were attacked by 
the fire. To hold, therefore, that Muther’s statement to the effect 
that the building was doomed to destruction by fire, whether or 
not it had fallen by reason of the earthquake, was prejudicial, 
would be to impute to the members of the jury, without justifica- 
tion from the record, and, in the face of the well-understood pre- 
sumption on that proposition, the densest ignorance or the most 
flagrant dishonesty. 

We find nothing in the petition for a rehearing which would 
justify a departure from the conclusion reached in the original 
opinion that it was a matter entirely with the jury to determine 
and decide whether the special defense of the defendant was 
sustained by a preponderance of the evidence. 

The power of reviewing courts to disturb verdicts of juries 
or findings of trial courts under our system, by which juries are 
made the exclusive judges of questions of fact and the courts of 
questions of law, is necessarily restricted to very narrow limits. 
Article 6, § 19, Const. Our law provides that juries are the ex- 
clusive judges, of the value and effect of evidence in all cases 
where the evidence is not, for reasons of convenience and pub- 
lic policy, declared by law to be conclusive proof of the fact in 
dispute. Section 2061, Code Civ. Proc. There may arise cases, 
it is true, where the court, for the sole purpose of illustrating 
the application of its instructions, may with perfect propriety, 
state the testimony, but in such cases the court “must inform the 
jury that they are the exclusive judges of all questions of fact.” 
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Section 608, Code Civ. Proc. The appellate courts of this state 
may in effect set aside the verdict of a jury or the findings of a 
court where it can properly be said from the record that the 
evidence is either insufficient to sustain the verdict or findings or 
that there is no evidence whatsover to support them. 

[18] In such case manifestly a question of law is presented, 
and it is obviously only where an appellate court can declare from 
the record as a matter of law that the verdict or findings are not 
sufficiently supported or not supported at all that such court has 
any right, according to the plain terms of the Constitution, to 
interfere with a judgment or order for that reason. But it is 
beyond the constitutional province and right of an appellate 
court to declare that a judge, trying the questions of fact, or a 
jury should have given credit or a certain amount of weight to 
the testimony of certain witnesses in preference to other testi- 
mony upon which their conclusions must have been founded. 
Plainly, if appellate courts possessed such power, they could set 
at naught and render nugatory, according to their pleasure, the 
rules laid down by the Legislature for the determination and 
decision of questions of fact. Nor has the reviewing court the 
right to say that a jury committed error for which the judgment 
or order or both should be reversed because their verdict indi- 
cates or clearly shows that they attached no weight to certain 
testimony; for, while juries have no right to arbitrarily reject 
the testimony of a witness, no one will gainsay their right, as 
the exclusive judges of the value of testimony, to disbelieve any 
witness and reject his testimony as possessing no probable value, 
if they have sufficient reason for so regarding it. And who but 
themselves and perhaps the trial judge can say that they were 
without sufficient reason for rejecting as unworthy of belief the 
testimony of any witness or any number of witnesses? 

If the established rules governing the determination and deci- 
sion of questions of fact are to be respected, then this proposi- 
tion is impregnable: ‘That where there is some competent evi- 
dence supporting a verdict of a jury or the findings of a court, 
and the testimony is not of that character that it may justly be 
said to be inherently improbable or unbelievable, a reviewing 
court plainly transcends its power and right under the Constitu- 
tion when, in such a case, it reverses the judgment or the order 
upon the ground that the verdict or the findings are not sup- 
ported by the evidence. A judge or jury must know, before 
reaching a just conclusion upon the facts, upon which side of the 
controversy the truth prevails, and whether witnesses tell the 
truth or an untruth is a question which no human can determine 
who has not seen and heard them give their testimony. And 
whether a fact has been or is sustained by a preponderance of 
the evidence is a question as far removed from the proper cog- 
nizance of an appellate tribunal as is the determination of all 
other questions of fact which it is the constitutional duty of 
juries to determine, except, as pointed out, in those cases where 
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the testimony, on its face, bears the indubitable earmarks of im- 
probability. 

To follow appellant’s suggestion and order a retrial of this 
cause upon the ground that the evidence does not support the 
verdict would, of course, be tantamount to holding that defend- 
ant’s special defense was supported by a preponderance of the 
evidence, and this would most certainly amount to a clear inva- 
sion of the right of trial by jury as guaranteed by our state Con- 
stitution. 

For the reasons stated in our original opinion and those added 
here, the petition for a rehearing is denied. 

We concur: Chipman, P. J.; Burnett, J. 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Tuirp District. 


LOOMIS 
US. 
CONNECTICUT FIRE INS. CO. (Civ. 678.)* 


FIRE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 

In an action on a fire policy which provided that the insurance should 
cease if the building or any part thereof fell, except by fire, evidence 
held to show that a substantial part of the front wall fell from an 
earthquake before the fire attacked the building or goods, but that 
the rear and side walls were not materially damaged. 

(For other cases, see Insurance, Dec. Dig. § 665.) 


FIRE INSURANCE—CONSTRUCTION OF POLICY—CAUSE OF 
DAMAGE. 

In order to exempt the insurer from liability under the provision of a 
policy that all insurance should cease if the building or any part 
thereof fall, except as the result of fire, a material or substantial part 
of the building in which the insured goods were must have fallen 
from another cause than fire “before” the building or goods were 
attacked by fire. 


(For other cases, see Insurance, Cent. Dig. § 749; Dec. Dig. § 324.) 


FIRE INSURANCE—ACTIONS—ADMISSION OF EVIDENCE. 

In an action on a fire policy negativing liability if the building or any part 
thereof fell, except from fire, in which defendant claimed that a part 
of the building fell from an earthquake before attacked by fire, evi- 
dence of the effect of the earthquake on other buildings was properly 
excluded. 


(For other cases, see Insurance, Dec. Dig. § 652.) 


* Decision rendered, June 28, 1911. 117 Pac. Rep. 642. 
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Appeal from Superior Court, Sonoma County; Emett Sea- 
well, Judge. 

Action by F. C. Loomis against the Connecticut Fire Insur- 
ance Company. From a judgment for plaintiff and an order 
denying a motion for a new trial, defendant appeals. Reversed. 


A. B. Ware and T. C. Van Ness, for Appellant. 

T. J. Geary, for Respondent. 

CurpMAN, P. J. 

The action is to recover upon a policy of fire insurance issued 
by defendant and covering certain goods of plaintiff while con- 
tained in the two-story brick building, No. 521 Fourth street. 
north side, between B and Mendocino streets, Santa Rosa. The 
loss occurred April 18, 1906, by fire. Defendant based its de- 
fense upon the following clause in the policy: “If the building 
or any part thereof fall, except as the result of fire, all insurance 
by this policy on such building or its contents shall immediately 
cease.” The cause was tried by a jury, and plaintiff had the ver- 
dict on which judgment was duly entered. The appeal is from 
the judgment on the verdict and the order denying defendant’s 
motion for a new trial. 

In addition to the general verdict the jury answered certain 
particular questions as follows :— 

“(1) Did the building * * * fall as a whole from a cause 
other than fire before plaintiff's stock of goods was attacked by 
fire? No. 

(2) Did said building fall as a whole from any cause after 
plaintiff’s stock of goods was attacked by fire? No. 

“(3) Did a part or parts not constituting a material or sub- 
stantial part of the building * * * fall from a cause other 
than fire before said stock of goods was attacked by fire? No.” 

Four was not answered because the answer to No. 3 was ‘“‘No.” 

“(5) Did a part or parts of the building * * * fall from 
a cause other than fire after plaintiff's stock of goods was at- 
tacked? No.” 

Six was not answered because of the last negative answer. 

“(7) Did a material or substantial part or parts of said build- 
ing * * * fall from a cause other than fire before plaintiff’s 
stock of goods was attacked by fire? No.” 

Eight was not answered because of this negative answer. 

“(g) Did the building * * * ora material part thereof fall 
from a cause other than fire prior to the occurrence of fire in said 
building? No. 

“(10) Did the building * * * or a material part thereof 
fall from a cause other than fire after the occurrence of fire 
therein? No.” 

While urging certain errors committed by the trial court, ap- 
pellant states that the principal grounds relied upon for a reversal 
are: First, that the court erred in permitting plaintiff to intro- 
duce evidence of a waiver by defendant of the plaintiff’s com- 





2020 Insurance Law Journal Vol. 40. [Nov., 1911. 


pliance with the provision of the policy relating to the furnishing 
of notice of loss; and, second, that the jury, in finding upon the 
issues presented to it under the “fallen building” clause, “wholly 
disregarded the undisputed evidence before it,” and “based its 
conclusion solely upon its prejudice against the defendant.” 

We find it unnecessary to consider the first objection. 

[1] After a careful examination and analysis of the testimony 
we are satisfied that it appears without substantial conflict in 
the testimony that a material and substantial part of the front 
wall fell before the fire attacked the building or the goods of 
plaintiff. 

There was evidence sufficient to show that the rear wall and 
the side walls of the building, except towards the front, were not 
materially damaged, although there is evidence to the contrary. 
As to the second story front wall, there is much evidence that it 
went out as far down as the floor of the second story, and that 
the front part of the roof was down to this floor, slanting back 
to where it was not disturbed. The testimony relates to what cer- 
tain witnesses observed at the rear of the building on Fifth 
street, and what certain others observed at its front on Fourth 
street. Only one witness, Frank Muther, the chief of the fire 
department, seemed to have been in a position to observe the 
entire building, and he was the one most likely to have made his 
observations with a cool head and some deliberation. Both par- 
ties quote quite freely from his testimony. He was called by 
the defendant. He resided two blocks from Fourth street. He 
had a store at No. 513 and plaintiff's store was No. 521, east in 
the same block. He testified: ‘When the shock first began | was 
in my bed, that was two blocks from Fourth street. As soon as 
I could stand on my feet and gather myself together, I slipped 
on part of my clothes and took the rest in my hands, and I 
skinned down the street towards Fourth street. * * * When 
I went up towards my store. I went somewhere around the 
center of the street. I know where the Loomis store was. I 
was at 513 and his number was 521. That was the same block, 
I believe, same side of the street. I saw my store and all the 
other stores that morning. I went up on top of them. Q. What 
store did you go on top of? A. Well, it was about fifty feet be- 
tween my store and Loomis’s. I won't be positive exactly 
which store these conditions were. It was either the electric 
light works or the store next door. I got up on the roof by 
climbing over the débris. The débris came from the top of the 
buildings. I saw the front and back of the Loomis store that 
morning, and I was on top of it. The roof was in pretty good 
condition in the rear, but it was not in the front. In front the 
upper story had fallen down through the awning, as far as the 
windows were concerned, but the lower story I think was in 
pretty good tact. The side walls also stood in the middle of the 
building. The front part of the roof slanted towards the front. 
The top of the roof had not sagged down or settled uniformly, 
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because some of the windows had fallen down further out than 
the other and the roof lay promiscuously, and it was uneven. 
With reference to the floor in the second story, the roof was in 
some places down pretty low and in some places seemed to be 
pretty near intact. Of course, the walls was broken more or less. 
I couldn’t say as to the floor of the second story, whether it was 
broken, because | was on top of it. I couldn’t see down through 
where there was any holes broken through, anything of that 
kind. I don’t think there was. I couldn’t swear positively. The 
building in front was faced with cast iron, and the lintels that 
crossed were out. Them buildings were only just faced. This 
cast-iron stuff was only there for a veneer. It didn’t hold noth- 
ing, and they were all shook away on every building in the block. 
The lintels were the cast irons that went over the doors of the 
lower story in front. They had gone out into the street or onto 
the sidewalk, but the brick did not. The lintels all left the build- 
ings on every building in the block, because they were all cast- 
iron veneer. They are not built into the building; only stuck up 
there. On the Fourth street side the awning, the top, the fire 
wall was pretty well broken down, and went through the build- 
ing and some places it had broken the windows and some of 
the parts between the windows were down. Some stood up un- 
even, of course. The rear wall was not down, and the roof was 
resting in the center. The front part of that building was the 
worst, the Fourth street side. The roof might have been resting 
on the second floor right in front where the front broke out. I 
went into that building from Fourth street by climbing over the 
débris. I had no ladder there. There were awnings. The brick 
came down and went through these awnings, and I partly used 
the awnings and partly piled over the stuff that leaned against 
the building, and climbed up that way. I went up there a purpose 
to take in the situation of the fire, and what to do to fight the 
fire, and at that time there were fires next adjacent to this build- 
ing, also in the drug store, and in the electric light office next 
door. Q. At that time was there any fire in the Loomis Building? 
A. There was in the store next door and in the one next to that. 
©. I ask you the question: At that time when you were up there 
was there any fire in the Loomis Building; that is, anywhere on 
the top of the roof? A. Well I am stating where I am standing, 
Mr. Ware. I am not stating whether it was one store or two. 
| think it was two stores in that building, wasn’t there. Q. No, 
only one. A. Only one? Well, then, there was not. But the 
next store to that towards mine was afire, and that next one to 
that was afire; that is, the electric light office and the drug store. 
From the information I got from my men at the engine house, 
when they were drove out of the engine house, there was fire there 
as soon as they came out in the electric lighting company. I re- 
mained on the top of that building long enough to make up my 
mind that the block was doomed and I would get down and fight 
the frame district, and let the brick district go. It couldn’t burn 
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up soon enough to suit me. I knew it had to burn, and, when it 
was gutted, it would stop jeopardy to other property, my own 
included. Of course, I said that the rear wall was not down. | 
mean by that in a general way. I do not know that there was not 
a brick off from it. There might have been, because there was 
not time that morning to look very close. There was plenty of 
work to do, but in a general way the rear wall was up. ‘The 
upper story of the front wall was broken out. The lower story 
was all right, I think. Those iron pillars were nothing but facing. 
I am not positive that there were any iron posts or pillars that 
supported the lintels for the doors, because those fronts have 
been changed around so often. I don’t know how old a building 
the Loomis Building was, but it had been there a good many 
years. The Loomis Building was like all of them buildings was, 
mostly thirteen-inch brick walls, and then patched over a dozen 
times in front, and change the stores around a half dozen times 
since I have been in this town. The lintels lay on the sidewalk. 
I think that after the earthquake anybody could have entered that 
store by the lower door, if they had been willing to take chances. 
I wasn’t willing to do it. I peeped into those places front and 
back. I could have crawled in. I looked into all of them stores 
to see if it was broke down inside or not, in front and back. I 
didn’t see a fire in that store. There was next door.” 
Cross-examination: To Mr. Geary: ‘These lintels in there 
was a stiff sheet of cast iron that was placed on the building for 
ornamental purposes; did not support any weight at all. The 
second story front of that building was made up of two large 
bay windows, occupying almost the entire front of it, more 
window than brick, and then a line of brick between the bay 
windows and at the edge of the bay window, and the roof rested 
on that, so when those windows broke out, it let the front of 
the roof sag down, and they had very heavy fire walls up there, 
very high ones, to make a showing, and, of course, those high 
walls soon went. I don't know how high the fire wall was in 
the Loomis Building. It was on the same line to me and mine 
was seven feet. A fire wall is a wall that projects over the main 
building, above the roof, which is called a fire wall, because in 
case of fire next door the blaze could not catch the roof. The 
blaze could go on up. It necessarily projects over the roof line, 
carrying no weight on it whatsoever, only its own weight, no 
bracing, no timbers or anything. Loomis occupied one store in 
the Clute Building and Brooks the other store. Next to my place 
was a millinery shop. Next to that was the Davis drug store. 
Then came the electric light company and then Loomis and then 
Brooks. Loomis was immediately adjoining the electric light 
building. When I climbed up, I couldn’t tell within ten feet one 
way or what. My object in going up on top of the building was 
to observe the condition of the town. There was a fire back, and 
there was a fire in the electric lighting company. There was a fire 
in the Davis drug store, one in the Doyle Block in Newman's, 
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and it looked like there was another one right in back of King’s 
somewhere, or back of the Grapevine saloon. There was one 
fire back of Loomis’s or one back of the electric company, or the 
Newman drug store. There was one in the electric light com- 
pany and there was one back of the next door, the drug store, and 
there was one in Mrs. Carither’s on the other side. I could see 
the rear part of these buildings where Mr. Loomis’s store was. 
The stairs alongside the wall of them in the back yard was al- 
ready afire. Just as fast as I could run two blocks and get there, 
1 was on top of that building. I hardly think it was within five 
minutes after the shock; it was almost ten minutes. Q. At that 
time all the rear of the Loomis Building and the electric light 
building was then on fire? Mr. Ware: To that we object, the 
witness has not so stated, and it assumes a fact in reference to 
the Loomis Building that is not in his testimony. Mr. Geary: Go 
back and read the answer. The Witness: Well, I said there 
was a fire back there from the Loomis building, but not in the 
Loomis store; in back of his store and back of the next store. 
That is it. Mr. Geary: You say it was in the same building? 
A. Back of it. The fire engine house was situated in the rear of 
the Davis store and the others on Fifth street. I went on top 
of the Loomis store and took that observation of the fire adjoin- 
ing the Loomis store before I went to the engine house, and, 
when I came down there by that time, the boys were getting the 
rigs out. * * * Q,. How soon after you got there did you see 
the wooden buildings in the rear of the brick buildings on the 
north side of Fourth street on fire? A. When I got there, they 
were afire. The alleyway back of the Loomis store, Brooks’s 
store, and back of the electric light company all along there were 
piled all kinds of boxes as high as they could pile them up, all 
along there and wooden sheds. When I looked over there from 
the top of the Davis Building they were afire and the wooden 
buildings in the rear were on fire and traveling right towards the 
engine house. * * * ‘The firemen had already commenced 
playing water upon the rear of the Loomis store when I got 
there, and I ordered it stopped. The Davis drug store was im- 
mediately adjoining the Loomis store. * * *” 

Redirect examination: “To Mr. Ware: Immediately back 
of the Loomis Building about twenty feet there I think was va- 
cant. There were all kinds of sheds in the rear of the Loomis 
Building. The sheds did not face on Fifth. They were back 
against the building, and them sheds connected with other sheds 
that did go up against these other buildings. Some of the sheds, 
the woodsheds that were on fire in the rear, were immediately 
adjacent to or in the rear of the Loomis Building. * * * The 
sheds which connected the Loomis store on the west side clean 
to the firehouse was all connected to one another and fences and 
everything else. There were different owners and different sheds 
all built together. When I went up on the roof of the Loomis 
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Building there was no fire in the Loomis Building or the Brooks 
store.” 

Witness Hearn, for defendant, testified: “I was up and 
around and dressed at the time of the earthquake. I was tending 
bar in Mr. Bloom’s. (Nearly opposite the plaintiff’s store.) I 
jumped over the bar and ran out in the middle of Fourth street 
right in the middle of the track. The earthquake had not 
ceased when I got to the middle of the track. As the result of 
the earthquake shock, so far as I could judge, the block including 
Mr. Loomis’s store was pretty well down from the first story up. 
I could not tell much about the bottom story. Of course, I did 
not look close enough for it, but I could see that the upper story 
was pretty well down. * * * At that time there was no fire in 
that building.” On cross-examination he testified: That he did 
not notice the Loomis Building particularly any more than any 
other building; that he stood there some minutes; saw fire in 
the block after the earthquake at Pohley’s saloon, sixty or eighty 
feet away from where he was standing; also on the corner of 
B and Fourth streets. Witness Barnes, for defendant, testified 
that he passed along Fourth street in front of the Loomis Build- 
ing eight or ten minutes after the earthquake; that the buildings 
were all down as far as he saw; did not see any fire in the 
Loomis Building. On cross-examination he testified: “I cannot 
separately state to the jury what was the condition of the 
Loomis Building.” On redirect he testified: “I cannot describe 
the Loomis Building separately. There was none in the block 
standing but I could not say it separately.” 

Witness Ward testified that he lived about a block and a half 
from Fourth street on Mendocino: “I observed the buildings on 
the north side of Fourth street between Mendocino and B some- 
where from ten to twenty minutes after the earthquake. * * * 
At that time I couldn’t tell for the life of me which was the 
Loomis Building. Q. Why? <A. Well, because of the dilapidated 
condition. QQ. What? <A. They were down, had fallen down 
mostly all along there, and I could fiot tell one building from 
another. In front of that building and the other buildings in 
that block there was débris all along there from Mendocino 
down on that day. I walked down Fourth street about the cen- 
ter of the street. I don’t think any one could have walked on the 
sidewalk.” 

Cross-examination: “To Mr. Geary: I went from my house to 
the crossing of Fourth and Mendocino and then over to Hinton 
avenue and looked in the jail, then turned and went down Fourth 
street. I think I was considerably excited. I remember some 
things I saw, of course. I did not stop to look for any particu- 
lar building as I went down Fourth street. I walked down 
Fourth street. Q. Now, then, was the roof still on the Loomis 
Building when you passed it? A. As I said before, I could not 
recognize the Loomis Building. Q. I am asking you now 
where was the roof of the Loomis Building when you went by. 
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If you saw anything, what did you see? A. Well, mashed in 
more or less like all the rest. I could not designate the Loomis 
Building. It is like all the rest of them, down. I have not a dis- 
tinct recollection of how the Loomis Building was at that time, 
not particularly the Loomis Building.” 

Witness Wilson testified that he came down to his place of 
business immediately after the earthquake. He testified: “I 
went straight down Fourth street, past the St. Rose. That was at 
the corner of Fourth and A. I know where the Loomis store 
was. I passed that. I saw the block on the north side—the build- 
ings on the north side of Fourth street, between Mendocino and 
B, that morning. Nearly half an hour from the time I left 
home. I could not tell the condition of the Loomis Building or 
of any particular buildings. They were all down it seemed to 
me. Taking all of the buildings from Mendocino street clear 
through to B, two-story brick, on the north side, they appeared 
to be all down to me.” 

Witness Owen testified: “I know where the Loomis store 
was. I passed by there that morning. It could not have been 
more than three-quarters of an hour after the earthquake when 
I passed that store. The brick buildings on the north side of 
Fourth street, between B and Mendocino, including, of course, 
the store occupied by Mr. Loomis, looked to me as though they 
were all down. The street in front of those buildings and on 
the north side was pretty well filled up with débris. I mean by 
débris the walls of the fronts of the buildings falling towards 
the street. These fallen walls covered much of the street.” 

Cross-examination: “To Mr.Geary: * * * I passed by in 
front of the Loomis store and stopped and observed the buildings 
as I went along. I did not observe the rear wall. I was not on 
Fifth street. I could not see the rear wall because the roof was 
sloping this way, the wall was sloping.” 

Witness Broback testified: “I was living in the city of Santa 
Rosa on the 18th of April, 1906, at 415 A street. I was at my 
residence at the time of the earthquake. I know where the place 
of business or store of Mr. Loomis was. I passed by his store 
that morning, probably from a half to three-quarters of an hour 
after the earthquake. I observed the buildings in the block be- 
tween Mendocino and B street on the north side of Fourth 
street as I passed by, including the Loomis Building, and I be- 
lieve it was down. The buildings looked to me like they were all 
shaken down, some one way, some in another, some in the street ; 
in fact, you could hardly get up the street. I could not get up 
the street on account of what was shaken in the street, or what 
was in there. Bricks and wood. Some of them were directly in 
the street, some of them were clear out in the car track in the 
center of the street. Q. Now from B street to Mendocino street, 
on the north side of Fourth street, was there any brick two- 
story building standing? A. No, sir; I didn’t see any.” 

Cross-examination: “To Mr. Geary: Q. Did you notice the 
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building which was occupied by Mr. Loomis as you went by 
there that morning? A. No, sir; I don’t believe I could have 
found the building. I didn’t make any effort to find it. I can- 
not give to this jury any separate impression of the condition of 
the Loomis Building that morning. I had no interest in observ- 
ing the condition of any building. I don’t believe I could exactly 
describe the building next to the Loomis Building, its condition 
as I passed by it. I did not stop to look at any particular build- 
ing as I went by in any particular.” 

Redirect examination: ‘“To Mr. Ware: Those buildings most 
all looked about alike to'me. Q. Why was it that you could not 
answer Mr. Geary’s question as to want of ability on your part 
to identify any particular store or number of building between 
Mendocino and B on the north side of the street? A. I don’t 
think I could have found any one building without making a 
particular—looking particularly for it. Q. Why? A. In the con- 
dition they were in. Q. Well, describe that condition to this court 
and jury, please. A. I don’t know as I can do that exactly. They 
were all shaken down in such a shape that I did not look for any 
particular building. Q. Why is it that you could not identify any 
one store that you passed by? A. Well, in the first place, I did 
not pay particular attention to any one store, and then they were 
in such shape that I don’t believe I could have found a store unless 
I had some interest in it looking at it. The Court: Why was it? 
What do you mean by ‘they were in such a shape,’ what do 
you mean by that? A. Well, they were shaken down in such a 
condition that, if I did not have any particular interest in the 
building, I didn’t notice it any more than I did all the rest—just 
merely walking along, looking at them all.” 

Recross-examination: “To Mr. Geary: I don’t believe I saw 
the roof of the Loomis Building that morning as I went by. I 
do not know whether the roof or the rear wall was down. I 
don’t believe I know whether the sidewalls were down.” 

Witness Simpson testified: “I reside in Santa Rosa and have 
resided in Santa Rosa for a little more than thirty years. My 
business is that of a contractor and builder. I know the building 
where Mr. F. C. Loomis did business up to the time of the 
earthquake. My firm put in new fronts, store fronts, lintels, in 
that building. The lintels that were put in by my firm were con- 
structed of steel. They were anchored to the store joists and 
also to the other lintels at the ends. These lintels were supported 
at the end of the pilasters of the walls and the center by cast- 
iron columns. These lintels were 12-inch 35-pound steel T-irons, 
two of them, put about 11 inches apart, and supported with bolts 
through them, and at the ends there were holes for the anchorage, 
from the one to the other. They were all anchored together, 
with straps of iron and boltings. Usually we have two columns 
of what is called three-quarter cast columns that go in the cor- 
ner of the show-windows. made out of cast iron. At the bottom 
there is iron sills for those columns to rest on, and then the wood- 
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work came in between that. Then on top, of course, the brick 
was built from there up. On the face of the lintels was a wooden 
facing, which came down up to the ceiling on the inside, usually 
about one foot below the ceiling inside was the bottom of the 
lintel, and these lintels were anchored above to the joists. Usu- 
ally a twenty foot would be anchored in the center, a big one in 
the center like that, and would go back four or five feet into the 
building. That is the way they was constructed at that time. 
The lintels supported the brickwork of the building immediately 
above the lintels. * * * The Loomis Building was built when 
I came here, and I have been here thirty years. The front of that 
building had been changed four or five different times, probably.” 

Cross-examination: “To Mr. Geary: The columns in front 
on the first story of the Loomis Building which held up the 
lintels were iron. There was wood inside these columns. The 
weight of the second story front of that building would be some- 
thing like four tons. The iron columns each of them would carry 
about twenty-seven or twenty-eight tons. There were two iron 
columns there. If there had been no columns there at all the 
lintels would carry the weight.” 

Redirect examination: “Mr. Ware: Q. With reference to 
the vibration, if the vibration comes and these columns slant and 
the lintels go out of the building, what would they support? A. 
‘rhey wouldn’t support anything, I suppose. Q. The lintels are 
placed above the columns, aren’t they? A. Yes, sir. Q. When 
the lintels go out, the columns would go with them? A. I sup- 
pose they must go. I don’t see how—they could not stand there 
alone unless the framework held them. Q. Assuming now that 
the lintels of the Loomis Building went out from the effect of the 
earthquake—assuming that; and they were out in the street, 
what would there be to support the brick and mortar above the 
windows? <A. There is no question; if the lintels could go out, 
of course, the brickwork would go down—there is no question 
about that. How it could do it I couldn’t say. I don’t know 
anything about that.” 

Witness Mathews testified: “I resided in this city on April 
18, 1906. I was rooming at the Ramona rooming house, on the 
south side of Fourth street, between B and Exchange avenue. 
Q. How nearly opposite to Loomis’s store, where Mr. Loomis 
then had his store? A. Just a little west, about one store west I 
should say. I remember the occurrence of the earthquake. I 
was at the Ramona rooming house at that time. I stayed in bed 
until the thing was over, and then I got up and got out, walked 
out on the bricks. Those bricks came from the building I was 
in. I saw some of the buildings on the North side of Fourth 
street, between B and Mendocino. It looked to me as though 
they were all down, and I was just across the street from the 
Loomis Building. I paid no particular attention to any one 
building there, but the street was pretty well filled up with débris 
on both sides, from the side I was on and the other side.” 

L Vol. XL.—127. 
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The plaintiff introduced no testimony as to the condition of 
the front wall of the building following the earthquake. The tes- 
timony upon this point is without conflict. Plaintiff's rebuttal is 
addressed exclusively to the condition of the rear wall and the 
side walls and to the time the fire was first discovered in or about 
the building. As already observed, the evidence justified the 
finding of the jury so far as concerned the rear wall and the 
greater part if not all of the side walls. But we think it insuff- 
cient to justify the findings when applied to the front wall, for 
we can reach no other conclusion from the uncontradicted testi- 
mony than that a material and substantial part of the front wall 
had fallen. The only question admitting of controversy is, Did 
this front wall fall before the fire attacked the building or 
plaintiff's goods within the building? Defendant states the the- 
ory of the instructions given the jury as follows: “That, in 
order for the insurer to be exonerated from liability under the 
‘fallen building’ clause of the policy, both of two events must 
have happened: First, a material or substantial part of the 
building, in which the insured goods were contained, must have 
fallen from a cause other than fire, i e., earthquake; and, sec- 
ond, that such falling must have occurred before either the 
building or the insured goods, contained therein, had been at- 
tacked by fire’ Defendant disputes the correctness of the second 
proposition. 

The jury found that no part of the building fell by reason of 
the earthquake shock, either before or after the fire had at- 
tacked the goods of plaintiff therein, but it seems not to have 
considered whether the falling occurred before or after the fire 
and it could not have found on this fact by its general verdict, 
for it found explicitly that there was no falling at all from any 
cause. In this state of the case defendant contends that, if the 
finding of the jury that a material or substantial part of the 
building did not fall by reason of the earthquake shock, is un- 
supported by the evidence, the judgment must be reversed for 
the jury made no finding as to the time of the falling, and the 
appellate court cannot supply a finding upon that question— 
citing Smith vs. Immigration, etc., Ass’n, 78 Cal. 289, 20 Pac. 
677, 12 Am. St. Rep. 53, and other cases. In the case noted the 
court held that, although the evidence was sufficient to have 
supported the omitted finding, the court had no authority to 
supply it. 

[2] There is force in the point made, but we think the theory 
of the instruction given is supported by reason and authority. 
Western Assur. Co. of Toronto vs. J. H. Mohlman Co., 83 Fed. 
811, 28 C. C. A. 157, 40 L. R. A. 561; London L. F. & I. Co. 
vs. Crunk, 91 Tenn. 376, 23 S. W. 140. “If the building, or any 
material part of it, should fall before any fire broke out and 
caused damage to the property insured, the insurer would not 
be liable.” Nelson vs. Traders’ Ins. Co., 181 N. Y. 472, 74 N. E. 
421. 
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That a material and substantial part of the front wall of the 
building went out before the fire attacked the building or plain- 
tiff's goods satisfactorily appears. The evidence is that the 
earthquake occurred at 5:13 a. m. and lasted about forty-five 
seconds. Fire Chief Muther was on top of the building eight or 
ten minutes after the earthquake shock, and there was no fire 
in the building then, although the fire had attacked adjoining 
buildings and the sheds and boxes and other inflammable ma- 
terial at the rear of plaintiff's store were on fire. Several wit- 
nesses saw the fire in these outbuildings or shacks at times vary- 
ing from five to ten minutes after the earthquake. Plaintiff 
himself arrived at the rear of his store building five or ten min- 
utes after he was aroused by the shock and these sheds were on 
fire. He testified that the fire had burned through the rear door 
of the building, and he could see that the fire was attacking his 
goods. He did not go to the Fourth street front, and did not 
know its then condition. The evidence was that this fire in the 
rear of the block was first discovered back of the Davis and the 
electric light company building and spread to other of these 
sheds. There was no evidence such as appeared in the case of 
Davis vs. Conn. F. I. Co., 158 Cal. 766, 112 Pac. 549, showing 
that the fire occurred through the breaking of electric wires by 
the earthquake and appeared simultaneously with the shock. 
In the present case the fire is traceable to the earthquake indi- 
rectly, but it is reasonably certain that the fire had nothing to 
do with the falling of the walls, and it is also reasonably cer- 
tain, as appears from the evidence, that the walls had fallen 
before the discovery of any fire in the building or among the 
sheds and débris immediately in its rear. 

Appellant makes no complaint of the instructions given, and 
it seems to us that they correctly state the law and substantially 
meet the object of defendant’s requested instructions, pointed 
out in its brief, which the court refused. 

[3] One other point made in appellant's brief should be no- 
ticed. It sought to prove the effect of the earthquake on other 
buildings—the courthouse among them. We think the court 
rightly denied the offer. We passed upon the point in Fountain 
vs. Conn. Fire Ins. Co., 117 Pac. 630. See Wigmore on Ev. § 442. 

The judgment and order are reversed. 

We concur: Hart, J.; Burnett, J. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


NORTH BRITISH & MERCANTILE INS. CO. 
ws. 
NIDIFFER.* 


FIRE INSURANCE—COMPLIANCE WITH CONDITIONS. 
An insured is only required to make a reasonable and substantial com- 
pliance with the conditions of a fire policy in order to sue thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 700, 701; Dec. Dig. § 308.) 


FIRE INSURANCE — ACTIONS —INSTRUCTIONS—AMOUNT 
AWARDED. 

An instruction, in an action on a fire policy, that if the jury believe that 
plaintiff should recover they should assess the value of the property 
“as of the time of the fire, and find for plaintiff three-fourths of tke 
said value,” could not have misled the jury to fix any other value than 
the actual cash value of the property on the day of the fire, though 
it might have been well to have directly so instructed. 


(For other cases, see Insurance, Dec. Dig. § 669.) 

FIRE INSURANCE—PROOF OF LOSS. 

Misstatements in the proof of loss, or insured’s examination under oath, 
would not prevent recovery on a fire policy, unless they were inten- 
tionally made. 

(For other cases, see Insurance, Cent. Dig. § 1358; Dec. Dig. § 552.) 


FIRE INSURANCE — INSTRUCTIONS — PROOF OF LOSS — EF- 
FECT OF MISSTATEMENTS. 

In an action on a fire policy transferred to plaintiff by the original in- 
sured, there was evidence that plaintiff, in making his proof of loss 
and in his examination under oath, based his estimate of the value of 
the destroyed articles upon invoices shown him by the original in- 
sured when he purchased the goods, a month before the fire, and 
that some of the artic'es were excessively valued, and others shown 
in the proof did not exist, and the evidence made it a jury question 
whether plaintiff, in making proof of loss, had reason to and did 
believe that the invoices were correct. The court instructed that, if 
plaintiff in his proof of loss or examination adopted any statement 
of any one which was false, without attempting to know or investi- 
gate the truth of such matters, “and without any grounds for adopt- 
ing said statement,” he became responsible therefor as false, requiring 
a finding for defendant. Held, that, while it would have been better 
to have used the word “reasonable” before “grounds,” it was not 
affirmative error to modify the instruction by inserting the quoted 
words; it not appearing that defendant was prejudiced thereby. 

(For other cases, see Insurance, Cent. Dig. §§ 4221-4224; Dec. Dig. § 1064.) 


Error to Circuit Court, Wise County. 

Action by M. D. Nidiffer against the North British & Mer- 
cantile Insurance Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 


* Decision rendered, Sept. 14, 1911. 72S. E. 
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BUCHANAN, J. 

M. D. Nidiffer brought his action of assumpsit against the 
North British & Mercantile Insurance Company on a policy of 
insurance issued by that company to J. W. Hill and transferred 
by the latter to the plaintiff. There was a verdict and judgment 
in the trial court against the insurance company, and to that 
judgment this writ of error was awarded. 

The errors assigned are based upon the action of the court in 
excluding evidence, in giving and refusing instructions, and in 
overruling the motion to set aside the verdict of the jury because 
contrary to the law and the evidence. 

[1] The evidence excluded tended to show that J. W.. Hill, 
to whom the policy was originally issued, had said, about a month 
before the fire which destroyed the property insured, that there 
would be a big fire before long, which would burn up the block, 
and inquired of the witness, who owned property near by, 
whether or not she was insured. One of the grounds of defense 
relied on was that the origin of the fire was known to the plain- 
tiff and was originated by his acts, or that the property was de- 
stroyed with his consent by some one in privity with him. To 
sustain that contention it is claimed that the rejected evidence 
was admissible, upon the ground that Hill was interested in the 
policy to the extent of $500, balance of the purchase price due 
him on the insured property which he had sold to the plaintiff. 

Hill was no party to the action, and his declarations as to what 
would happen to the property insured ought not to prejudice or 
affect the rights of the plaintiff, to whom the property and the 
policy had been transferred, whether theretofore or thereafter, 
in the absence of evidence connecting the plaintiff in any way 
with what Hill said about the burning of the property. There 
being no such evidence, the court properly rejected the alleged 
declarations of Hill. 

The giving of instructions Nos. 1 and 2, asked for by the , 
plaintiff, is assigned as error. 

Those instructions are as follows :— 

(1) “The court instructs the jury that if they believe by a pre- 
ponderance of the evidence that the plaintiff has fairly and rea- 
sonably complied with the terms.of the policy of insurance, and 
if they further believe that the policy was issued to J. W. Hill 
and regularly transferred to the plaintiff, and that the property 
was afterwards destroyed by fire, then the plaintiff is entitled to 
recover.” 

(2) “The court further tells the jury that if they believe that 
the plaintiff is entitled to recover they shall assess the value of 
the property as of the time of the fire, and find for the plaintiff 
three-fourths of said value in a sum not'to exceed $1,000.” 
The objection made to instruction ‘No. 1 is that a fair and 
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reasonable compliance with the terms of the policy of insurance 
on the part of the plaintiff was not sufficient to entitle him to 
recover, but such right depended upon a literal compliance with 
the provisions of the policy. 

|2] The general rule in this state is that, in an action on a 
policy of insurance against fire, all that can be required of the 
plaintiff is a reasonable and substantial compliance with the 
conditions of the policy. See Home Ins. Co. vs. Cohen, 20 Grat. 
312; Lynchburg Fire Ins. Co. vs. West, 76 Va. 575, 581-583. 44 
Am. Rep. 177; North British & Mer. Ins. Co. vs. Edmundson, 
104 Va. 486, 52 S. E. 350. 

There is nothing in this case, so far as we can see, to take it 
out of the general rule, or which shows that instruction No. 1 
did not properly state the law applicable to the case. 

13] The objection made to instruction No. 2 is that it does 
not restrict the jury in assessing the value of the property de- 
stroyed to its actual cash value at the day of the fire, as pro- 
vided by the policy, but left it to them to assess the property at 
the excessive value placed upon it by the plaintiff. While it 
might have been better to have told the jury that in assessing 
the damages, if any, they were to be governed by the actual cash 
value of the property destroyed at the time of loss, we do not 
think that the jury could have been misled by the language used, 
in fixing any other than a cash value upon the property destroyed 
at that date. 

The defendant offered ten instructions. Seven of them were 
given as offered. Three—Nos. 5, 6, and 7—were modified by the 
court and given. The action of the court in not giving instruc- 
tions Nos. 5 and 6 as offered is assigned as error. 

Instruction No. 5, as offered, was as follows: “The court in- 
structs the jury that all inquiry by the defendant company as to 
the articles destroyed and the value of same, for which the plain- 
tiff seeks to recover in this action, was material; that both in the 
proof of loss and examination under oath of plaintiff the de- 
fendant had a right to have the truth from plaintiff, whatever 
plaintiff's intention might have been, and if you believe from the 
evidence that the plaintiff stated, either in the proof of loss or ex- 
amination under oath, that more articles were destroyed than he 
had in the building, or stated that he had a greater number of 
articles than he actually had, and that same were burned, then 
that is false swearing within the meaning of the policy, and you 
must find for the defendant.” 

[4] The instruction as offered denied the right of the plaintiff 
to recover if he had made misstatements, either in his proof of 
loss or in his examination under oath, no matter how innocently 
made The modification made in the instruction by the court told 
the jury that such misstatements or mistakes would not deprive 
him of the right to recover unless they were made intentionally 
or knowingly. The modification made in the instruction was 
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clearly right. See Va. Fire & Marine Ins. Co. vs. Hogue, 105 
Va. 355, 366, 54 S. E. 8, and authorities cited. 

[5] Instruction No. 6, as amended by the court, is as follows: 
“The court instructs the jury that if you believe from the evi- 
dence plaintiff in his proof of loss or examination under oath 
adopted any statement of any one which was false without at- 
tempting to know or investigate the truth of such matters for 
himself, and without any grounds for adopting said statement, 
he thereby became responsible for such statement as false within 
the meaning of the policy and you must find for the defendant.” 

The instruction as offered did not contain the words in italics. 

There was evidence tending to show that the plaintiff, in mak- 
ing his proof of loss and in answering questions under oath, 
based his estimate of the values of the articles destroyed upon 
invoices shown him by Hill when he (plaintiff) made his pur- 
chase about one month before the property insured was destroyed 
by fire. There is also evidence tending to show that some arti- 
cles were excessively valued and that others never had any ex- 
istence. The contention of the defendant was, and is, that the 
plaintiff had no right to adopt Hill’s invoices or statements, which 
were incorrect, without investigating the truth of their contents. 
The contention of the plaintiff, on the other hand, was, and is, 
that he purchased the property only a short time before the fire 
upon the faith of such invoices; that he considered Hill a man 
of truth and integrity, and did not scrutinize his statements as 
carefully as he would have scrutinized those of a stranger; and 
that, even if there were mistakes, which is denied, in his proof of 
loss or in his answers under oath, such mistakes were not in- 
tentionally or recklessly made. 

Whether or not the plaintiff, in making his proof of loss or his 
answers under oath, had reason to believe, and did believe, the 
said invoices and statements to be correct, was a question for the 
jury under all the facts and circumstances of the case. Va. Fire 
& Marine Ins. Co. vs. Hogue, 105 Va. 355, 54 S. E. 8. The modi- 
fication made in the instruction was to submit that question to 
the jury, and, while it would have been better to have used the 
word “reasonable” before the word “grounds,” we do not think 
that under the facts and circumstances disclosed by the record 
the defendant could have been prejudiced by the language of the 
court. 

The remaining assignment of error to be considered is to the 
action of the court in refusing to set aside the verdict as con- 
trary to the law and the evidence. 

As we have seen, no error of law was made by the court to the 
prejudice of the defendant in submitting the case to the jury, 
and, as the evidence was conflicting upon all the material ques- 
tions involved in the case, we are of opinion, without a detailed 
discussion of the evidence, that the court did not err in refusing 
to set aside the verdict of the jury. 

The judgment complained of must therefore be affirmed. 

Affirmed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, First DEPARTMENT. 


HERZIG et At. 
vs. 


WASHINGTON FIRE INS. CO.* 


EXAMINATION BEFORE TRIAL—GROUNDS. 


A plaintiff, suing on a fire policy, may not obtain an order for the exami- 
nation of insurer to gather such information as to the proofs in in- 
surer’s possession as will enable him to avoid the defenses of fraudu- 
lent proofs of loss and falsely swearing and producing fraudulent 
proofs on an examination pursuant to the policy. 

(For other cases, see Discovery, Dec. Dig. § 38.) 


EXAMINATION BEFORE TRIAL—OFFICER OF CORPORATION. 


Under Code Civ. Proc. § 872, subd. 7, providing that, where the party 
sought to be examined is a corporation, the affidavit shall state the 
name of the officer whose testimony is necessary, a plaintiff desiring 
to examine the officer of a foreign corporation doing business in the 
state must show that the person sought to be examined is an officer, 
and it is not sufficient to merely describe him as a managing agent. 

(For other cases, see Discovery, Dec. Dig. § 55.) 


Appeal from Special Term, New York County. 
Action by George B. Herzig and another against the Wash- 


ington Fire Insurance Company. From an order denying a mo- 
tion to vacate an order directing the examination of defendant, 
it appeals. Reversed, and motion granted. 

See, also, 128 N. Y. Supp. 565. 


Argued before Ingraham, P. J., and McLaughlin, Scott, Miller, 
and Dowling, JJ. 


CuarLes GoLpz1ER, for Appellant. 
CLAYTON J. HEERMANCE, for Respondents. 
Scort, J. 

[1] Defendant appeals from an order denying its motion to 
vacate an order for its examination by Walter McBain, de- 
scribed as its managing agent within the city and state of New 
York. The plaintiffs sue as trustees for the benefit of the cred- 
itors of H. Leonard Simmons, upon a policy of fire insurance 
issued by defendant. The complaint is in the form commonly 
used in such actions, and the answer, besides certain denials, 
contains two affirmative defenses, one that the insured made 
false and fraudulent proofs of loss, and the other that he swore 
falsely and produced fraudulent proofs upon an examination had 
pursuant to the terms of the policy. It is apparent from the 
affidavit upon which the order was granted that the plaintiffs’ 
purpose is not to obtain evidence to support their case, or even 


* Decision rendered, Apr. 21, 1911. 128 N. Y. Supp. 988. 
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to controvert the case which may be made by defendant, but is 
to gather such information as to the proofs in defendant’s pos- 
session, as will enable them, in the language of the affidavit, “to 
avoid the defenses.” The courts are at present disposed to grant 
orders for the examination of adverse parties with great lib- 
erality, even to the extent, in some cases, of permitting a plain- 
tiff to examine the defendant as to an affirmative defense; but 
it still remains necessary that the evidence to be elicited is of 
such a character that it may be necessary and material to the 
moving party, and that he intends to use it upon the trial, but it 
is only in rare and exceptional cases, if at all, that the court will 
permit a plaintiff to pry into his opponent’s defense merely for 
the purpose of “avoiding” it on the trial. Tuthill vs. Schinasi, 
141 App. Div. 520, 126 N. Y. Supp. 409. Upon this ground the 
motion to vacate should have been granted. 

[2] It is also objected that it does not appear from the aff- 
davit on which the order was granted that the person to be ex- 
amined was an officer of defendant, for a corporation can be ex- 
amined only through an officer or director. Code Civil Pro- 
cedure, § 872, subd. 7. The party to be examined is described 
as a “managing agent,” which does not import, as language is 
ordinarily used, that he is an officer. There is no magic in names, 
however, and it may be in some cases, and especially with ref- 
erence to foreign corporations doing business in this state, that 
the relation to the corporation and the duties of a person called 
a managing agent are such as to indicate that he is in fact an 
officer. But, if this be so, it is incumbent upon the party, apply- 
ing for the order, to cause the fact affirmatively to appear, for 
there is no presumption that an agent, managing or otherwise, 
is an officer. 

The order appealed from must be reversed, with $10 costs and 
disbursements, and the motion granted, with $10 costs. All 
concur. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF VERMONT. 


ADDISON. 


CROSBY 
US. 
VERMONT ACCIDENT INS. CO.* 


WAIVER OF RIGHT TO FORFEIT—ACCEPTANCE OF PREMI- 
UMS—PROVISIONS OF POLICY. 

The provisions of a policy of accident insurance that premiums are to be 
paid on or before the first day of each month; that the payment of a 
premium after the date specified on the receipt shall not continue in- 
surance after the date for payment of the next monthly premium; 
that the acceptance of any past due premium shall be optional with 
the insurer and shall not be a waiver of forfeiture or of any of the 
insurer's rights, but shall have the same effect as if a new application 
had been made and a new policy issued on the day following the ac- 
ceptance, are reasonable and valid. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392.) 


CONTRACT—EFFECT OF ACCEPTANCE. 

In the absence of fraud, an insured, by signing an application, accepting 
a policy, and bringing suit thereon, will be held to have had notice of, 
to have understood, and to have agreed to the terms, limitations, and 
conditions contained in the application and in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


IMPLIED WAIVER AS TO DEFAULT IN PAYMENT OF PREMI- 
UMS—INSURER’S COURSE OF CONDUCT. 

An insurer’s course of conduct may afford a basis for a reasonable excuse 
in defaulting a premium when due and a ground of the insured’s 
reliance that forfeiture will not be asserted, but a course of action 
which is no more than action within the express terms of the policy, 
will not have that effect. 

(For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 388.) 


INSTRUCTION—PROVISIONS OF CONTRACT CONSTRUED. 

A policy of accident insurance should be interpreted by its context so as 
to give a sensible meaning and effect to all its provisions if possible, 
and so as to avoid rendering portions of it contradictory and inop- 
erative by giving effect to some clauses to the exclusion of others, 
and it is the duty of the court to construe it so as to give effect to 
and harmonize every part. 

(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


NONPAYMENT OF PREMIUMS — REINSTATEMENT — INSUR- 
ER’S LIABILITY AFTER DEFAULT. 

A policy of accident insurance provided for a monthly payment to the 
insured upon total loss df time from an accident which should 
wholly, and continuously from its date, disable him from any busi- 
ness or occupation, and if injury therefrom should wholly and con- 


* Decision rendered, July 31, 1911. 80 Atl. Rep. 817. 
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tinuously, from the date of the accident, prevent him from perform- 
ing duties pertaining to his occupation. Premiums were required to 
be paid in advance on or before the first day in each month during 
the continuance of the policy, and on each of such payments the 
plaintiff was insured from the date of the contract until the first day 
of the next calendar month; the acceptance of past due premiums 
being made optional with the company, and not in any case to be a 
waiver of forfeiture, but to have the same effect as if a new applica- 
tion had been made and a new policy issued on the day following 
such acceptance. Each of the payments on the policy for the four 
months from February was made after the first day of the month and 
after an accident on June 5th, the insured on June 7th sent the pre- 
mium for that month which was accepted June 8th in ignorance of 
the accident. Held, in an action on the policy, that, construing its 
provisions together, it had lapsed from June Ist until its renewal on 
June 8th, and that as to the accident which occurred during that time 
the plaintiff was not insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1056-1070; Dec. Dig. § 392.) 


Exceptions from Addison County Court; Zed S. Stanton, 
Judge. 

Action by Ferdinand M. Crosby against the Vermont Accident 
Insurance Company on an accident insurance policy. Judgment 
for plaintiff, and defendant excepts. Reversed. 


Argued before Rowell, C. J., and Munson, Watson, Haselton, 
and Powers, JJ. 


Cuareés I. Burton, for Plaintiff. 
T. W. Motoney, for Defendant. 
Watson, J. 

The policy in question was issued April 2, 1907. By its terms, 
premiums were to be paid by the insured, $1 in advance on or 
before the first day in each month during the continuance of 
the policy; and by such payment on delivery of the policy the 
plaintiff was insured from 12 o'clock noon of the day the con- 
tract was dated until 12 o'clock noon of the first day of the next 
calender month. It is provided in the policy “that the payment 
of any premium after the date specified on the premium receipt 
shall not continue this insurance to a date later than the date for 
payment of the next monthly premium, nor shall the acceptance 
of any premium after it is due be construed as a waiver of any 
of the rights of the company under this contract;” also, “the 
policy is issued to and accepted by the insured subject to the fol- 
lowing provisions: * * * Reinstatement. E. The acceptance 
of any past-due premium is optional with the company, and shall 
not in any case be a waiver of the forfeiture of this contract, 
but shall be construed to have the same effect as if a new appli- 
ctation had been made and a new policy issued on the day follow- 
ing such acceptance.” In the plaintiff’s application for the in- 
surance, which is made a part of the policy, he states: “I hereby 
apply for a policy of insurance to be based upon the following 
statements, all of which I hereby warrant to be complete and 
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true; and in consideration of the company accepting monthly 
premiums, I hereby waive all notice (whether required by statute 
or not) (1) to pay such premiums, (2) of default in payment 
thereof, and (3) of forfeiture of the policy for nonpayment of 
such premium, and I agree if any of the such statements shall 
be untrue, or if said waiver of notice shall be inoperative, or if 
I fail to fulfill any agreement herein made, then, in either case, 
said policy and insurance shall be null and void;” and “I fur- 
ther agree to accept the policy subject to all its conditions, and 
to pay the monthly premiums of one and no/Ioo dollars in ad- 
vance, without notice.” 

The premiums were paid by the plaintiff according to the 
terms of the policy till February, 1909. For that month the 
payment was made on February 8th; for March, on March 6th; 
for April, on April 24th; for May, on May 28th; and for June, 
on June 8th. In July and in each month thenceforth till and in- 
cluding November, the premium was paid when due. On June 
5, 1900, the plaintiff then in default of payment of the premium 
for ‘that month, was injured by accident, resulting in his total 
and absolute disablement to work from the day of the injury 
until July 17th, and a partial disability from the latter date until 
October 5, 1909. The money to make the June payment was 
sent by the plaintiff June 7th, but it was not received by the 
company until June 8th, on which day its receipt therefor was 
given. The plaintiff did not then inform the company, nor did 
the latter know at the time it received said payment and gave the 
receipt therefor that the plaintiff had been injured. About June 
11th, it was notified by the plaintiff of his injury. 

The plaintiff contends that by the company’s acceptance of the 
past-due premiums in the months of February, March, April, and 
May, respectively, 1909, as above stated, he was led to believe 
that he might make payment of the premium at any time during 
the month for which it was due, and that notwithstanding the 
premium for June was overdue and unpaid at the time of the 
accident, the company is estopped from claiming that the policy 
was not then in force. Yet the record does not show such a 
course of conduct on the part of the company as gave the plain- 
tiff just and reasonable ground to infer that a forfeiture would 
not be exacted. 

[1] The provisions of the contract respecting the payment of 
premiums at stated periods in advance, the effect of a default 
therein, the option of the insurer to receive past-due premiums 
and the effect of such acceptance, are material and reasonable 
between the insurer and the insured. 

[2] And in the absence of fraud or imposition, the plaintiff by, 
signing the application, accepting the policy, and bringing suit 
on it, must be held to have had notice of, to have understood, 
and to have agreed to, the terms, limitations, and conditions con- 
tained in the application and in the policy. Grace vs. Adams, 
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100 Mass. 505, 97 Am. Dec. 117, 1 Am. Rep. 131; Brown vs. 
Mass Mut. Life Ins. Co., 59 N. H. 298, 47 Am. Rep. 205. 

The plaintiff knew that unless he paid the monthly premium 
in advance on the date specified, the policy would lapse and he 
would be without protection by his own fault. He also knew the 
effect of the acceptance of past-due premiums by the company 
in the exercise of its optional right to be as expressly stipulatea 
in the contract. 

[3] There is no doubt that the course of conduct by the in- 
surer may be such as to afford a basis for a reasonable excuse for 
defaulting a premium when due. But to have that effect some- 
thing more than a course of action within the express terms of 
the policy—such only as was had in this instance—is required. 
It must be a course of conduct on which the insured had a right 
to rely as giving him a just and reasonable ground to infer that 
the forfeiture would not be asserted. Thompson vs. Knicker- 
bocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765. 

It is further contended that ‘since the policy, by section 1, pro- 
vides insurance against total loss of time, and by section 2 
against partial disability resulting from accidental means, it is 
the loss of time and not the accident that must occur during the 
life of the policy; and consequently when the company retained 
the premium for June after it learned that the plaintiff was 
suffering total loss of time from an accident, and when later 
it accepted the premiums for July, August, September, and Oc- 
tober, if it be true, as the company claims, that the effect of re- 
ceiving such premiums was the same as though it had issued a 
new policy on June 8th the company became liable to pay for the 
total loss of time resulting from the accident from which it knew 
the plaintiff was then suffering, and would continue to suffer, 
and can claim nonliability for only the days intervening between 
the accident and the reinstatement; that there is nothing in the 
policy indicating that the accident must occur within the life of 
the policy. Section 1 provides for a payment of $25 to the 
insured “for a period not exceeding twelve consecutive months, 
against total loss of time, resulting directly or independently of 
all the causes, from bodily injuries effected through external, 
violent, and accidental means, and which wholly and continu- 
ously, from date of accident, disable and prevent the insured 
from performing every duty pertaining to any business or occu- 
pation.” By section 2, “or, if such injuries shall wholly and con- 
tinuously, from date of accident, disable and prevent the insured 
from performing one or more daily duties pertaining to his oc- 
cupation, or in the event of like disability, immediately following 
total loss of time, the company will pay the insured for the period 
for such partial disability, not exceeding six consecutive months; 
* * * provided the maximum period for which indemnity 
shall be paid under paragraphs 1 and 2, for any injury, shall not 
exceed twelve consecutive months.” 

[4] If any doubt exists regarding the intended construction 
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of these two sections, in the respect named, viewed apart from 
the context, such doubt vanishes when we consider their pro- 
visions, as we must, in the light of, and in connection with, the 
other provisions of the contract. In the application the plaintiff 
stated and warranted it to be true that he had not been disabled 
by accident or illness during the then past five years; and the 
warranties and agreements in the application formed a part of 
the consideration of the contract. This statement and warranty 
must be not only ignored in the interpretation of sections 1 and 
2 of the policy contended for by the plaintiff, but they are ren- 
dered contradictory to those sections; for how can it be said 
that it is the loss of time and not the accident that must occur 
during the life of the policy, when the plaintiff’s warranty that 
he had not been disabled by accident or illness during the pre- 
ceding five years entered into the basis of the policy. In the 
language of the Federal Supreme Court: “By every sound rule 
of construction, an instrument should be interpreted by the con- 
text, so as if possible to give a sensible meaning and effect to all 
its provisions; and so as to avoid rendering portions of it con- 
tradictory and inoperative, by giving effect to some clauses to the 
exclusion of others.’ Ladd vs. Ladd, 8 How. to, 12 L. Ed. 967. 
And in Hydeville Co. vs. Eagle Railroad & Slate Co., 44 Vt. 395, 
it is said to be the duty of the court, if possible, to construe an 
agreement so as to give effect to every part, and from the parts 
a harmonious whole. 

[5] Applying these principles of construction it is certain 
that by a fair interpretation of the policy the bodily injuries in- 
sured against under sections 1 and 2 must have resulted from 
an accident which occurred within the life of the policy. It is 
equally certain that the meaning of the policy in this respect was 
not different after the reinstatement. Consequent on the non- 
payment of the premium June Ist, when due, the policy lapsed 
and was thenceforth without force as a protection to the plain- 
tiff or as an obligation against the company. As to the plaintiff 
the contract ceased to exist. Under it he had no legal or equi- 
table rights against the company, and could not have in the future 
unless the latter, in the exercise of its optional right, should 
accept the past-due premium, thereby breathing new life into the 
contract. This the company did on June 8th, but by the express 
provisions of the policy it was not a waiver of the forfeiture— 
it was as if a new application had been made and a new policy 
issued on the day following the acceptance. That is, in effect it 
became a new contract, giving new insurance, though under the 
‘former policy restored to full vigor as of the day last named. It 
follows that the plaintiff was not insured against the results of 
the accident which occurred during the lapse of the policy. 
Lantz vs. Vermont Life Ins. Co., 139 Pa. 546, 21 Atl. 81, 10 L. 
R. A. 577, 23 Am. St. Rep. 202; Pacific Mut. Life Ins. Co. vs. 
Galbraith, 115 Tenn. 471, 91 S. W. 204, 112 Am. St. Rep. 862, 
Teeter vs. United Life Ins. Ass’n, 159 N. Y. 411, 54 N. E. 72. 

Judgment reversed. 





Miner vs. National Casualty Co. 


SUPREME COURT OF MICHIGAN. 


MINER 
VS. 
NATIONAL CASUALTY CO.* 


ACCIDENT INSURANCE—NOTICE OF ILLNESS—TIME. 

Under a provision of an indemnity policy, which limited the company’s 
liability to a disability of not more than twenty-six weeks, requiring 
notice in writing of any disability, “for which claim is to be made” 
to be sent to the company “within ten days after the beginning of 
such disability in order to entitle claimant to indemnity,” an insured, 
who did not give notice of his illness within ten days after it began, 
or until some months thereafter, could recover for the twenty-six 
weeks of illness following the time when notice was given. 

(For other cases, see Insurance, Cent. Dig. § 1328; Dec. Dig. § 539.) 


Error to Circuit Court, Gratiot County; Kelly S. Searl, Judge. 

Suit by George M. Miner against the National Casualty Com- 
pany. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


Argued before Ostrander, C. J., and Bird, Moore, McAlvay, 
and Brooke, JJ. 


Henry C. Watters, for Appellant. 
Joun T. Maruews, for Appellee. 
OSTRANDER, C. J. 

In a suit upon a policy of insurance plaintiff claimed, and by 
direction of the court had, a verdict and judgment for the in- 
demnity promised in the fourth subdivision of the policy, which 
reads: “Fourth. At the rate of eight dollars per week after 
this policy has been in force without delinquency for thirty 
days immediately prior to the beginning of sickness, should the 
assured by reason of sickness be wholly incapacitated from trans- 
acting any kind of work or business and as a result thereof be 
necessarily, entirely and continuously confined to the house and 
under the charge and subject to the personal calls of a regular 
licensed physician; provided that he shall not be paid for the 
first week so confined nor for more than twenty-six weeks for 
any one continuous sickness.” He offered testimony tending to 
prove such sickness and disability as is described in the afore- 
mentioned clause for a period of twenty-six weeks following 
some time in September, 1909. No testimony was offered by the 
defendant, which was not represented by counsel at the trial. 
With its plea defendant company gave notice that it would insist in 
its defense that the said plaintiff did not give notice in writing to 
the company of the disability for which indemnity is claimed in 
this action within ten days after the beginning of said disability, or 


* Decision rendered, Sept. 29, 1911. 132 N. W. Rep. 446. 
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at any other time as required by the policy of insurance. The 
provision for notice reads: ‘‘Notice in writing of any disability 
or death for which claim is to be made must be sent to the 
secretary of the association at Owosso, Mich., within ten days 
after the beginning of said disability in order to entitle claimant 
to indemnity.” 

Whether a proper notice was given is the only question pre- 
sented for our consideration. It is alleged in the declaration 
under a videlicet that on July 10, 1909, plaintiff was stricken with 
sickness which rendered him for a time incompetent to do and 
perform any business in which memory, judgment, or business 
discretion was required, by reason whereof he became entitled 
to receive, and the defendant became obligated to pay to him, 
eight dollars a week, to wit, from the first day of August, 1909, 
to wit, for twenty-six weeks. ‘The testimony for plaintiff tended 
to prove that his illness began in June, 1909, and continued dur- 
ing a part of that month, during the month of July, and the month 
of August. The nature of the illness is not made very clear, nor 
whether the plaintiff suffered during that time and thereafter on 
account of the same illness or illness produced by the same 
causes. No physician testified. The questions asked the plaintiff 
tended to elicit proof of the fact, if it was a fact, that during 
the months of July and August he was in such condition that he 
was unable to give, or to direct to be given, notice to the de- 
fendant company of his illness, and that he gave notice at the 
earliest opportunity in the beginning of the month of September. 
Without setting out the testimony, it is sufficient to say that it has 
no tendency to prove any such thing, and, if the plaintiff's re- 
covery must depend upon a notice given within ten days from the 
time when the illness which he describes began, a verdict should 
have been directed for the defendant. But plaintiff takes the 
position also that for the twenty-six weeks ensuing the time when 
notice was given he is entitled to recover. This contention 
amounts substantially to this: If the insured is ill for fifty-two 
weeks, neglects to notify the company during the first twenty- 
five weeks, and then gives it notice, he is entitled to recover for 
the twenty-six weeks succeeding the time of giving the notice. 
Support for this contention is found in the terms of the condi- 
tion itself, and, in the absence of any express provision to the 
contrary, in sound reason. The liability of the insurer is in any 
event limited to a period of twenty-six weeks, and if after proper 
notice to the company the insured is for that period, or any por- 
tion of it, otherwise entitled to the indemnity which is demanded, 
we see no good reason for denying relief. We can conceive of 
no purpose which the notice is intended to serve which is not as 
well served in such a case as it is in a case where notice is given 
within ten days after the illness began. The condition relied 
upon relates to a disability for which claim is to be made. 

The judgment is affirmed. 
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SUPREME COURT OF NEBRASKA. 


TOMSON 
vs. 


IOWA STATE TRAVELING MEN’S ASS’N. (No. 16,564.)* 


ACCIDENT INSURANCE—RIGHT TO INTEREST. 


Former opinion modified, and the plaintiff awarded judgment for $2,500, 
with interest thereon at 7 per cent from February 18, 1902, on condi- 
tion of filing a remittitur. 


(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


()n rehearing. Affirmed on condition. 
For former opinion, see 88 Neb. 399, 129 N. W. 529. 


BARNES, J. 

The defendant has filed a motion for a rehearing, and contends 
that the opinion should be modified in so far as it holds that for 
its failure and refusal to file its constitution or articles of in- 
corporation and by-laws with the Auditor of Public Accounts, 
as provided by section 112, c. 43, Comp. St. 1909, the defendant 
was not entitled to the use of its by-laws in making its defense 
in this case. It is probably that this portion of the opinion should 
be explained or modified, for it was not our intention to over- 
throw the well-established rule that, where the plaintiff intro- 
duces a part of the by-laws in evidence in order to establish his 
claim for indemnity, the defendant may read in evidence the 
other parts of such by-laws relating to that subject. 

It is also contended that plaintiff’s petition does not state facts 
sufficient to sustain a judgment in her favor. This matter was 
fairly disposed of by our former opinion, and the rule therein an- 
nounced should be adhered to. 

Complaint is also made because the ruling upon the defendant’s 
motion to require the plaintiff to elect upon which cause of action 
contained in the petition she would rely was not disposed of. We 
think the opinion fairly holds that the petition contained but 
one cause of action, and that is our present view of the matter, 
and that a prayer for a judgment for $5,000 on account of the 
death of the assured did not vitiate the right of the plaintiff to 
recover on the ground of total disability. On the other hand, 
counsel for the plaintiff has filed a motion asking for a modi- 
fication of our former judgment to the extent of allowing the 
plaintiff to recover the sum of $2,500, with interest thereon from 
the 18th day of February, 1902, at the rate of 7 per cent per 

* Decision rendered, Sept. 25, 1911. 132 N. W. Rep. 405. Syllabus by 
the Court. 
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annum for the total disability of the assured caused by the ac- 
cident described and set forth in her petition. 

From a careful re-examination of the record, it appears that 
the defendant is a fraternal beneficiary association insuring 
traveling men against accident, disability, and death by accident, 
and was formed, organized, and carried on for the sole benefit 
of its members and beneficiaries, and not for profit. It also ap- 
pears that plaintiff’s husband, Hays B. Tomson, was a member 
of the association in good standing at the time the accident oc- 
curred, and had paid all assessments made against him from 
the year 1892 to the day of his death; that he had performed 
all of the conditions of the contract on-his part to be kept and 
performed. The petition also sets forth that the accident oc- 
curred on the 18th day of February, 1902, and it is described in 
language which had our approval in Western Travelers’ Ac- 
cident Ass’n vs. Tomson, 72 Neb. 674, 101 N. W. 341, 103 N. 
W. 695, 105 N. W. 293. A copy of the benefit certificate was set 
out in the petition, and it was alleged that the terms and condi- 
tions of the same had become broken, and the defendant had be- 
come liable for the total disability of the assured caused by said 
accident. 

It was further alleged that the deceased was on the 18th day 
of February, 1902, totally and permanently disabled by said ac- 
cident; that he never recovered therefrom, and died from its 
effects ; that the accident was the sole and proximate cause of his 
death. 

It is true that the plaintiff prayed for a judgment for $5,000 
on account of the death of the assured, but that fact did not in- 
validate the allegations of the petition which showed a right of 
recovery for $2,500 on account of permanent disability. It is 
now conceded that the plaintiff was not entitled to recover for 
the death of the assured because such death took place more than 
twenty-six weeks after the accident occurred. 

Upon the trial that portion of the defendant’s by-laws which 
provide for an indemnity of $2,500 to be paid to the beneficiary 
in case of the permanent disability of the assured was introduced 
in evidence as a part of the deposition of one Deets, who was 
secretary of the defendant company. All of the by-laws bearing 
upon this question were introduced in evidence, either by the 
plaintiff or the defendant, and therefore the record contains suffi- 
cient evidence to sustain a judgment for that amount. 

It clearly appears that under the evidence and the pleadings the 
plaintiff is entitled to recover the sum of $2,500, with interest 
on the same from February 18th, 1902, on the ground of per- 
manent disability caused by the accident. While the plaintiff's 
petition is not artistically drawn, still it was not attacked either 
by motion or demurrer, and, under the well-established rule that 
after judgment a pleading will be liberally construed, we deem 
it sufficient to sustain a verdict for that amount, and the error 
in instructing the jury on the theory of liability for a death loss 
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was under our present view of the case error without prejudice. 

This being the second time that this case has been before us, 
and it being quite evident that defendant is liable to plaintiff for 
$2,500 for the total disability of the assured, together with in- 
terest thereon from the date of the accident in question, we 
deem it advisable and proper to terminate this litigation, and 
therefore our former judgment reversing the cause is set aside, 
and it is ordered that if the plaintiff file a remittitur of all of the 
present judgment, except $2,500, and the interest thereon from 
February 18, 1902, to the present time, within 40 days from the 
filing of this opinion, the judgment of the district court to that 
extent will be affirmed, otherwise the judgment will be reversed 
and the cause remanded for further proceedings. 

Judgment accordingly. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourtTH DEPARTMENT 


MASON-HENRY PRESS 
vs. 


7ETNA LIFE INS. CO.* 


CONCLUSIVENESS OF JUDGMENT AGAINST INSURED—MAT- 
TERS CONCLUDED. 


An injured servant recovered a judgment against his master, who held 
an employer’s liability insurance policy; the grounds of the judgment 
being that the employer hired the servant in violation of the labor law 
(Consol. Laws 1909, c. 31). Held, that the judgment in favor of the 
employee established conclusively between the insurer and the in- 
sured the liability of the insured to the employee, so as to fix the 
amount of the charge against the insurer, if any liability existed, and 
likewise conclusively established that the insured had hired the 
servant in violation of the law. 

(For other cases, see Insurance, Dec. Dig. § 61614; Judgment, Cent. Dig. 

§ 1224.) 


GUARANTY INSURANCE—“WAIVER.” 

An employer's liability policy provided that it did not cover loss or ex- 
pense arising on account of or resulting from injuries or death to any 
person employed in violation of law, and that, if any suit be brought 
against the insured to enforce a claim for damages on account of an 
accident covered by the policy, the insurer would, at its own cost, de- 
fend such suit in the name and on behalf of insured. An injured 
servant brought an action against the insured, claiming that he was 
under sixteen years of age, and that the insured negligently hired 
him in violation of the labor law (Consol. Laws 1909, c. 31). The 
insurance company, while notifying the insured that it was. not liable, 
if the accident was the result of a hiring in violation of the labor law, 
defended the action. A judgment was recovered against the insured 
for negligence in violating the labor law. The insured was invited to 
participate in the trial, and was represented by his own counsel. 
Held that, in defending the suit, the insurer did not waive the right 
to rely upon the exception in the policy; “waiver” being the inten- 
tional abandonment or relinquishment of an existing right, and the 
insurer having insisted on its nonliability, if the hiring was in viola- 
tion of law, and defended merely to protect itself and comply with its 
agreement. 

(For other cases, see Insurance, Cent. Dig. §§ 1026-1040; Dec. Dig. § 388.) 

(For other definitions, see Words and Phrases, vol. 8. pp. 7375-7381; vol. 
8, pp. 7831, 7832.) 


Appeal from Trial Term, Onondaga County. 
Action by the Mason-Henry Press against the Aétna Life In- 


* Decision rendered, July 11, 1911. 130 N. Y. Supp. 961. 





















Misc.] Mason-Henry Press vs. Ztna Life Ins. Co. 2047 
surance Company. From a judgment for plaintiff, and an order 
denying its motion for a new trial, defendant appeals. Judgment 
and order reversed, and new trial granted. 

The plaintiff, a domestic corporation, has recovered a judg- 
ment upon an employer’s liability insurance policy issued to it 
by the defendant, a foreign corporation, on the 5th of July, 
1906, and which, by its terms, ran for three years from its date 
and at an annual premium of $42.90. In May, 1908, a boy 
named Krause, under sixteen years of age, while in the service 
of the assured, was injured on a printing press, and recovered 
a judgment for the injuries suffered by him, and the recovery 
was based upon the negligence of the employer in hiring him in 
violation of the labor law. The plaintiff paid the judgment, and 
has recovered the amount of the same in this action. The de- 
fendant contested the claim, alleging that by the express terms 
of its contract with the plaintiff it is not liable. 


Argued before McLennan, P. J., and Spring, Williams, 
Kruse, and Robson, JJ. 


Caries E. Spencer, for Appellant. 

G. W. O’Brien, for Respondent. 

SPRING, J. 

By the policy in controversy the defendant insured the plain- 

tiff— 
“against loss or expense arising or resulting from claims upon 
the assured for damages on account of bodily injuries or death 
accidentally suffered, by reason of the operation of the trade or 
business described herein by any employee or employees of the 
assured while within the factory, shop, or yard described herein.” 
The policy provided that :— 
“This insurance is subject to the following conditions.” 

In the subjoined paragraph A, the liability of the company is 
limited to $5,000 for injuries or death of “one person” in its 
employ. Under the head of “Exclusions” it is provided as fol- 
lows :-— 

“B. This policy does not cover loss or expense arising on ac- 
count of or resulting from injuries or death to or if caused by 
{1) any person employed in violation of law, or any child under 
the age of fourteen (14) years, where there is no legal restric- 
tion as to age of employment.” 

The injured employee, Krause, in his complaint against the 
manufacturing company, charged that it was negligent in em- 
ploying him when only fifteen years of age without the employ- 
ment certificate prescribed by section 71 of the labor law; that 
he was set to work on a dangerous machine when out of re- 
pair, and was negligently instructed in its operation. There 
was a conflict in the testimony as to the age of Krause and as 
to whether, if in fact he was under sixteen years of age, the 
employer was negligent in employing him, for the reason it 
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claimed it had been informed, at the time of the commencement 
of the service, by Krause and his father, that the boy was six- 
teen years of age. The other grounds of negligence alleged were 
not submitted to the jury. The two issues for determination 
were whether Krause was in fact under sixteen years of age; 
and, second, assuming that fact, and assuming that the machine 
on which he was employed was dangerous, did the defendant 
exercise due care in ascertaining the truth of the statements 
made to it as to his age? 

The court summed up its discussion of the two issues in this 
language :— 

“That is substantially the case which you have to determine. 
First, was the boy as a matter of fact, at the time of this acci- 
dent, sixteen years of age? If he was not, concededly he had 
no certificate such as the statute requires, and the employment 
of him by the defendants, in the absence of such certificate, and 
in the absence of reasonable ground to believe that he was six- 
teen years of age, is evidence from which you may infer negli- 
gence on the defendants’ part. So if this machine was a dan- 
gerous machine, and the boy was under sixteen years of age, 
you may infer negligence from the fact that he was put to work 
on it in the absence of reasonable ground on the master’s part 
to believe that the boy was in fact sixteen years of age. If you 
find that the master, whatever the truth is as to the boy’s age, 
had reasonable ground to believe that the boy was over sixteen 
years of age, that the master made all the reasonable inquiries 
on that subject that a reasonably prudent man in the master’s 
place, knowing all that the master knew or that the master 
should have known, would have made, and then believed the boy 
was over sixteen years of age, then, whatever the fact is, whether 
this machine was dangerous or not, whether the boy was sixteen 
years of age or not, your verdict must be for the defendant.” 

[1] The jury rendered a verdict in favor of the plaintiff, and 
the judgment, from which no appeal was taken, was paid, and 
conclusively determined as against the present plaintiff that 
Krause, at the time he was injured, was under sixteen years of 
age, and that it did not have reasonable ground to believe other- 
wise; and the court so advised the jury in the submission of 
the case we are reviewing. The judgment in the former action 
established conclusively, as against the present appellant, the 
liability of the assured to respond in damages to the employee, 
Krause, and fixed the amount of the charge against the appellant, 
if any liability at all existed by virtue of its indemnity contract 
with the assured. Mayor vs. Brady, 151 N. Y. 611, 45 N. E. 
1122; City of New York vs. Corn et al., 133 App. Div. 1, 3, 117 
N. Y. Supp. 514; Oceanic S. N. Co. vs. C. T. E. Co., 134 N. Y. 
461, 31 N. E. 987, 30 Am. St. 685. 

The judgment is also of conclusive effect in establishing 
against the present plaintiff that it employed Krause in violation 
of law. The judgment, if conclusive in its favor, must be given 
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a like binding effect against it, when made the basis of recovery 
in this action. In Fulton C. G. & E. Co. vs. Hudson River Tel. 
Co., 200 N. Y. 287, at page 297, 93 N. E. 1052, at page 1056, the 
court states the rule thus :-— 

“The principle is well settled that, by notice and opportunity 
to defend an action, the party notified becomes a party thereto, 
so as to be concluded in any subsequent litigation between the 
same parties as to all questions determined in the action which 
are material to the right of recovery in the second action, and 
the judgment in the first action is conclusive upon the defend- 
ant in the first action in the character of plaintiff in the second 
action, as to the facts thereby determined. Therefore, if it 
appears that the judgment in the Horning action was based upon 
a finding of the fact fatal to the recovery in this action, it can- 
not be maintained. The judgment in the Horning action is con- 
clusive proof that the plaintiff in this action was legally liable 
to Horning upon the ground adjudicated in that action, if a 
ground were adjudicated, in the amount of the verdict therein. 
The record therein may disclose a state of facts showing that 
the defendant is or is not liable over to the plaintiff.” 

The appellant alleged in its answer, and now contends, that 
the plaintiff, in employing Krause when he was under sixteen 
years of age without the certificate prescribed by the labor law, 
violated that law, and its claim is therefore within the condem- 
nation of paragraph B of its policy, already quoted. The trial 
court, however, permitted the jury to find, from the conduct of 
the defendant, connected with its defense and management of 
the prior action, that it had waived the benefit otherwise inuring 
to it of the excepted condition quoted, and that was the only 
question of fact submitted to the jury. 

[2] A brief recital of the salient facts pertaining to this issue 
seems to be essential to its proper appreciation. On the day 
after the accident the plaintiff gave to the defendant notice 
thereof in writing in conformity to the terms of the policy, stat- 
ing that Krause was sixteen years of age. The notice of claim 
in pursuance of the employer’s liability act was not executed until 
August 29th, and was received by the defendant on the Ist of 
September. In that notice it was stated that Krause was fifteen 
years of age when injured. The service of the notice was the 
first information the defendant had of this fact, and its manager 
promptly wrote to the plaintiff, calling attention to this state- 
ment, and asking if there was “on file at your office a copy of the 
employment certificate.” On the day following the plaintiff an- 
swered this letter, to the effect that it had on file a statement 
from the father, Adolph Krause, of the age of the son, reading 
“Emil is sixteen years old,” signed by “Adolph Krause,” and 
that the mother stated there was no record of his birth. The 
Krause action was commenced November 10th, and the com- 
plaint charged the defendant in that action with negligence in em- 
ploying and directing the plaintiff to work on a dangerous 
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machine when he was only fifteen years of age. The policy con- 
tained this provision :— 

“D. If thereafter any suit is brought against the assured to 
enforce a claim for damages on account of an accident covered 
by this policy, the assured shall immediately forward to the 
company’s home office every summons or other process as soon 
as the same shall have been served on him, and the company will, 
at its own cost, defend such suit in the name and on behalf of the 
assured, unless the company shall elect to settle the same or to 
pay the assured the indeminty as provided for in condition A 
hereof.” 

In the succeeding paragraph the assured, ‘““Whenever requested 
by the company,” was required to aid in “securing information 
and evidence, the attendance of witnesses,” etc. The assured 
accordingly delivered to the manager of the defendant at Syra- 
cuse the summons and complaint in the Krause action. The 
manager acknowledged receipt promptly, and in his letter ad- 
verted to the fact that the contract of indemnity gave it the right 
to employ attorneys and to take charge of the action; yet, as— 
“sometimes judgments are obtained in excess of the limits in the 
policy contract, as a matter of courtesy, we allow the assured to 
have their counsel present at the trial, at their own expense, if 
they feel so disposed, and, if you wish, you are at liberty to do so 
in this case. We notice that the complaint in this case alleges 
that injured was under sixteen years of age and that no certificate 
as required by the labor law had been issued by the board of 
health. You will permit us, therefore, to call your attention to 
that provision of the policy which says that the policy does not 
cover any case where a person is employed in violation of law. 
If, therefore, it should develop at the trial of this case that in- 
jured was employed contrary to law, this case would not fall to 
us for attention. In accordance with the request of Mr. Mason, 
we are requesting our attorneys to keep in touch with your at- 
torney, Mr. Ayling, and to submit a draft of the answer to this 
complaint to him before same is served.” 

There was no response to this letter. ‘he present defendant 
employed its attorneys, who prepared and served the answer, 
which was submitted to the attorney for the assured and verified 
by its agent. ‘The trial was taken charge of by the attorneys for 
the appellant on behalf of the assured; but its regular attorney 
was present, participating as fully as he desired in the trial, and 
was requested to sum up, which he declined to do. While the 
two attorneys, representing the insurer and assured, respectively, 
discussed the effect of paragraph B in the policy and did not 
agree as to its meaning, there was no discord or disagreement 
in the trial of the action. The appellant, as soon as it was ad- 
vised of the claim of Krause that he had been employed in viola- 
tion of the labor law, asserted to the assured that it was not liable 
on its indemnity policy for injuries to this employee if the claim 
made was established, insisting that it was expressly excluded 
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from the operation of the insurance contract. At no time did it 
ever depart. from this position, and the present plaintiff was 
well advised of its attitude. 

I think the facts established on the trial did not constitute a 
waiver on the part of the defendant. Its contract gave it the 
right to appear and defend on behalf of the assured. The com- 
plaint in the former action charged several grounds of negli- 
gence. The question of the age of the employee was one of 
fact. That issue might be determined favorably to the defend- 
ant in that action, and the contest might turn on the other issues 
presented. For its own protection it was justified in defending 
the action. The record contains the judgment roll and a tran- 
script of the stenographer’s minutes of trial in the former action, 
and there is nothing in the record to indicate, and there is no 
claim, that any deception was practiced upon the assured, or 
that it was overreached or treated unfairly. 

Again, it was a duty imposed upon the insurance company to 
defend the former action and at its own expense. When it un- 
dertook the defense, it was simply performing its contract obli- 
gation, and the present plaintiff, although aware of the claim of 
the appellant that it disclaimed any liability if Krause was under 
sixteen years of age when injured, made no suggestion that it 
preferred to conduct the defense itself, or even to participate in 
the trial. In view of these facts, it was too late after the trial for 
the assured to claim the defendant had waived the provision in 
the contract for its benefit which it unvaryingly insisted was 
operative if the facts developed which made it applicable. 

Waiver is the intentional abandonment or relinquishment of 
an existing right. Draper vs. Oswego Co. Fire Rel. Ass’n, 190 
N. Y. 12, 82 N. E. 755; Kiernan vs. Dutchess Co. M. Ins. Co., 
150 N. Y. 190, 44 N. E. 698. The doctrine of waiver is usually 
asserted to afford relief against forfeiture. If the assured em- 
ployed Krause in violation of law, the insurance contract was 
not, therefore, terminated or avoided. The provision B was an 
exception, and its violation relieved the defendant from liability 
to respond in damages by reason of that infraction of law. The 
contract remained in force, and for other injuries not within the 
exceptions the liability of the insurance company continued un- 
impaired to the full limit prescribed in the contract. 

In Draper vs. Oswego Co. F. Ins. Ass’n, 190 N. Y. 12, 82 N. 
E. 755, supra, the action was on a fire insurance policy. A by- 
law of the defendant, printed on the policy, provided that the 
association will not be— 

“liable for any loss resulting from an open fire built by the in- 
sured with his knowledge or consent within fifty feet from any 
insured building.” 

The plaintiff’s buildings, within the life of the policy, were de- 
stroyed by fire caused by a spark from an open fire built by the 
insured forty feet from the barn. It was claimed that the action 
of the directors of the association after the fire in summoning 
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the insured to appear before them at some inconvenience and 
expense to himself, in subjecting him to an examination, and 
other facts along the same line, amounted to a recognition of the 
policy and a waiver of the by-law referred to, and the question 
of waiver was the only one submitted to the jury. A recovery 
was had by the plaintiff, and the judgment was reversed in this 
court (115 App. Div. 807, 1o1 N. Y. Supp. 168), which decision 
was affirmed by the Court of Appeals. The court say, at page 
17 of 190 N. Y., and page 756 of 82 N. E. :— 

“As already said, the doctrine of waiver is to relieve against 
forfeiture. It requires no consideration for a waiver, nor any 
prejudice or injury to the other party. The provision cited from 
the policy in this case, however, is not a condition the breach 
of which works any forfeiture. It is simply an exception from 
the risk insured against. In other words, the policy does not 
cover a loss arising from any of the causes specified in the by- 
law; but, nevertheless, it remains in full force and effect until 
the subject-matter of the insurance is destroyed. During the 
burning of this bonfire, had the plaintiff’s barn caught fire from 
any other cause, even from another bonfire more than fifty feet 
distant from the building, the plaintiffs would have been entitled 
to their insurance.” 

And again, after stating that the plaintiff was informed that 
the loss could not be adjusted because the association was not 
liable, and after commenting upon the furnishing of the proofs 
of loss, the court continue :— 

“This was the course of procedure prescribed by the by-laws. 
There was no misrepresentation by any of the officers of the 
defendant. The plaintiff knew how the fire was caused, and his 
attention had been called to the exceptions in the risks insured 
against. The expenditures incurred by him in preparing the 
proofs of loss and attending the meeting of the directors were 
made with full knowledge of the facts.” 

The case of Sargent Mfg. Co. vs. Travelers Ins. Co., in the 
Supreme Court of Michigan, reported in 130 N. W. 211, is quite 
closely parallel to the present case in its facts. The defendant 
issued an employer’s liability policy to the plaintiff, which con- 
tained an exempting provision similar to paragraph B in the 
policy in suit. An employee fifteen years of age was injured in 
the service of the assured, and the employment was in violation 
of a statute of that state. He sued his employer, and the jury 
found specifically that it was negligent in employing the plaintiff 
in violation of the statute prohibiting employment of a child 
under the age of sixteen years. The insurance association, as 
soon as it learned of the claim of the employee, advised the as- 
sured that, if the hiring proved to be illegal and “contrary to the 
statute,” it could not pay the judgment. It participated in the 
trial, taking charge of the defense, assisted, however, by the 
counsel for the assured. The plaintiff recovered, and the de- 
fendant in that action sued the insurance association, and a ver- 
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dict was directed for the plaintiff on the ground that the de- 
fendant, after appearing and defending the former action, could 
not repudiate its liability. The judgment was reversed by the 
Supreme Court. The insurance policy involved in that action 
contained a provision that, in case an action was commenced to 
recover damages for injuries, the association would defend at 
its own expense. The allegation of illegal employment was con- 
tained in an amended declaration, and the association notified the 
assured that it would not pay any judgment recovered, based on 
an employment which transgressed the statute. The court in its 
opinion said, at page 213 :— 

“Plaintiff must be held to have acted thereafter with full 
knowledge of defendant’s attitude as to liability. By its silence 
and subsequent participation, through its counsel, in the defense 
of the action, it acquiesced therein. It is quite clear that de- 
fendant could not, with safety to itself, have repudiated liability 
under the policy. If Lund (the employee) succeeded in recov- 
ering under his allegations of common-law liability, defendant 
was liable. Under the amendment, defendant could not, as a mat- 
ter of law, determine for itself whether or not the assured had 
employed Lund at labor, dangerous to life and limb, in violation 
of the statute. That contention raised a question of fact for the 
determination of the jury, as we have repeatedly held.” 

I think the facts in this case were not sufficient to justify the 
submission of the question of waiver to the jury. The judgment 
and order should be reversed, and a new trial granted, with costs 
to appellant to abide event. 

Judgment and order reversed, and a new trial granted, with 
costs to appellant to abide event. All concur. 
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UNITED STATES CIRCUIT COURT. 


D. VERMONT. 


MORRIS 
vs. 
TRAVELERS INS. CO. et au.* 


EMPLOYERS’ INDEMNITY INSURANCE—RELATION BETWEEN 
INSURER AND EMPLOYEE. 

An employee has no contractual relation with an insurer of the employer 
against damages for injuries to the employees, and he has no right of 
action at law against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 624.) 


At Law. Action by David M. Morris against the Travelers’ 
Insurance Company and the Union Soapstone Company. De- 
murrer to declaration sustained. 

An action on the case. The declaration, briefly stated, alleges, 
in the first count: That the defendant Union Soapstone Com- 
pany, a corporation organized under the laws of the state of New 
Hampshire and doing business in Chester, in the state of Ver- 
mont, engaged the plaintiff in its employ, and on March 11, 1902, 
the plaintiff, without fault on his part, was seriously injured 
through the negligence of the said company, to the damage of 
the plaintiff $20,000. That at the time of said injuries the 
Travelers’ Insurance Company, a corporation duly licensed to 
transact business in Vermont, had insured the said Union Soap- 
stone Company against liability for injuries to its employees, and 
said policy of insurance was in force at the time of the injuries to 
the plaintiff, whereby the Travelers’ Insurance Company was 
liable for all damages and costs resulting from injuries to the 
employees of the said Union Soapstone Company. That soon 
after the injuries aforesaid “the Union Soapstone Company and 
the Travelers’ Insurance Company, fraudulently and deceitfully 
contriving to cheat and defraud the plaintiff, caused to be brought 
and entered upon the docket of the Windsor County Court, in 
the said state of Vermont, an action in the name of said plain- 
tiff and said Sabin Morris as his next friend, and without the 
knowledge, consent, or direction of the said plaintiff, and without 
the knowledge, consent, or direction of said Sabin Morris, and 
thereafterwards, on, to wit, the first day of August, 1902, said 
defendants did fraudulently represent to the plaintiff and said 
Sabin Morris that it was necessary and for the plaintiff's interest 
to execute a document then and there, by and at the instigation 
of said defendants presented to said plaintiff and the said Sabin 
Morris, which said document was in the words and figures fol- 


* Decision rendered, June 21, 1911. 189 Fed. Rep. 211. 
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lowing: ‘Windsor County Court, June Term, 1902. David M. 
Morris, by Sabin Morris, His Next Friend, of Rockingham, 
County of Windham vs. Union Soapstone Company, a Corpora- 
tion Duly Formed under the Laws of the State of New Hamp- 
shire and Doing Business at Chester, County of Windsor and 
State of Vermont. It is hereby-agreed by and between the parties 
in the above-entitled cause that judgment may be entered for the 
plaintiff in the sum of four hundred dollars ($400) without costs. 
We, David M. Morris, a minor, nineteen years of age, who sues 
in the above-entitled cause by his next friend. Sabin Morris, 
have this day received the above-named sum in judgment rendered 
by Windsor County Court of four hundred dollars, as above 
stated, in full satisfaction and discharge of said judgment and 
hereby agree to enter on the docket of said county court full 
satisfaction received in payment of above judgment. (Signed) 
his 
David M. Morris. (L. S.) (Signed) Sabin X Morris, Next 
mark 
Friend of David M. Morris. (L. S$.) Witness: Chas A. Burns. 
Mary T. Bouker. Witness to mark: Chas A. Burns. Mary 
T’. Bouker.’ And said defendants did fraudulently conceal the 
nature.of said document and the existence of said suit at law, 
and, with the intent to cheat and deceive the plaintiff by said 
fraudulent representations and concealments, procured the said 
plaintiff and said Sabin Morris to sign said document, thereby 
releasing the said defendants the Union Soapstone Company and 
the Travelers’ Insurance Company from all claim for damages 
for the negligence of the said Union Soapstone Company as 
hereinbefore set forth for a small sum of money, to wit, the sum 
of four hundred dollars, which said sum was entirely inadequate 
and was only a small part, to wit, 1/50 of the damages to which 
said plaintiff was by the premises entitled, and no part of which 
has plaintiff ever received, and thereafterwards said defendants 
procured judgment to be entered in said county court upon said 
document or stipulation. And the plaintiff avers that he and the 
said Sabin Morris then and there believed and were deceived by 
the representations of said defendants and were then and there 
ignorant of the facts so fraudulently concealed by said defendants 
and did not know or have reason to know of said suit and judg- 
ment until, to wit, the first day of February, 1906, and by reason 
of their belief and reliance upon said representations and their 
ignorance of the facts so fraudulently concealed said plaintiff and 
said Sabin Morris signed and executed said document or release. 
And that thereby, and by reason of the premises, plaintiff has 
been deprived of his day in court, and his right to recover ade- 
quate damages for his injuries, so caused by the negligence of 
the said Soapstone Company, all by the fraud and deceit of the 
defendants as above set forth. All of which is to damage of the 
plaintiff twenty thousand dollars.” The second and third counts 
set up the injuries and cause of accident in somewhat. different 
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language from the first, but are followed by the same allegations 
as to fraud relative to the suit and judgment. 

This suit was originally brought in the state court, and by 
petition of the Travelers’ Insurance Company was removed to 
this court. The defendant Travelers’ Insurance Company sea- 
sonably demurred to the plaintiff’s declaration and assigned as 
grounds for the demurrer: First. That the plaintiff’s declara- 
tion seeks to impeach the judgment of the Windsor County Court 
for the state of Vermont which had jurisdiction of the subject- 
matter thereof and of the parties thereto by a collateral attack 
upon said judgment. Second. That the allegations of fraud 
relative to said judgment set forth no specific act on the part of 
the demurring defendant and name no particular person who 
participated in any act which may have constituted the alleged 
fraud, wherefore the defendant should not be called upon to 
make answer. The third reason is substantially the same as the 
second, differently stated. 


C. C. Firrs and H. E. Envy, for Plaintiff. 

R. C. Bacon and StTIcKNEY, SARGENT & SKEELS, for De- 
fendants. 

Martin, D. J. (after stating the facts as above.) 

This is clearly an attempt to attack collaterally a judgment of 
a court of competent jurisdiction and to try the validity of such 
judgment by jury, and at the same time to try by the same jury 
the original cause of action upon which that judgment was 
rendered. 

[1] The plaintiff has no right of action at law against the 
Travelers’ Insurance Company, as he had no contractual relations 
with said company. ‘True it is that he has alleged that the two 
companies colluded to defraud him by the bringing of the suit 
that he now seeks to avoid. The plaintiff alleges that he was 
nineteen years of age at the time of his injury and he brings this 
suit nearly eight years thereafter. The records of Windsor 
County Court show the judgment and stipulation as set forth in 
this declaration, and that the original suit was brought for the 
plaintiff by George L. Fletcher, Esq., of Chester, Vt., and that 
C. H. Burns, Esq., was counsel for the defendant. (Said 
Fletcher and said Burns have since deceased.) No person is 
named as having committed any fraudulent act. Neither is there 
any allegation that the Union Soapstone Company is still in 
existence. The records show that it was dissolved in 1904, ac- 
cording to law, and has ever since been out of business. I am 
unable to see how the defendant can answer to the plaintiff's 
allegation of fraud by the Union Soapstone Company without 
some person being named who acted for and in behalf of the 
company, whereby that person can be inquired of as to the facts 
relating thereto. No person is named who acted for and in 
behalf of the defendant, Travelers’ Insurance Company, whether 
agent, adjuster, or some one of its attorneys. That company 
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should not be called upon to make inquiry of every attorney, 
agent, or other person who may have been acting for it some 
nine years ago that it may plead to such general allegations as 
this declaration contains. 

[2] I recognize the principle of law that fraud may vitiate a 
contract, and extrinsic fraud may vitiate even a judgment of a 
court of competent jurisdiction under proper proceedings brought 
for that purpose, but not by collateral proceedings. U. S. vs. 
Throckmorton, 98 U. S. 61, 25 L. Ed. 93; French vs. Raymond, 
82 Vt. 156, 72 Atl. 324, 137 Am. St. Rep. 994. This principle 
of law is too familiar to require the citation of further authorities. 

[3] The serious question presented is whether or no this is a 
collateral proceeding. The gist of this declaration is the defend- 
ant’s alleged negligence and the plaintiff’s damages. This old 
judgment seems to stand in the plaintiff’s way of obtaining a 
new judgment for a larger sum, so he asks that in some form 
the facts relating to that old judgment be tried out, and, if found 
to be fraudulent, that he may then proceed with the trial of the 
main issue. This seems to me a collateral attack upon the old 
judgment. 

[4] I think the defendant should not be called upon to answer 
to the plaintiff’s allegation of fraud by the Union Soapstone 
Company, as no particular act is set forth as having been per- 
formed by any particular person acting for and in behalf of said 
Union Soapstone Company, and for and in behalf of said 
Travelers’ Insurance Company. The only specific act brought to 
the attention of the court is the stipulation upon which judgment 
was rendered, and the declaration is silent as to the persons, 
officers, or counsel of either corporation who had to do with the . 
deceit claimed to have been practiced upon the plaintiff. Harris 
vs. Bottoum, 81 Vt. 346, 70 Atl. 560, and cases there cited. Fogg 
vs. Blair, 139 U. S. 118, 11 Sup. Ct. 476, 35 L. Ed. 104. 

I hold: First. That this is not a proper proceeding to attack 
the judgment referred to in the declaration. Second. That the 
allegations are too indefinite to require the defendant to plead 
further. 

Let entry be made “Demurrer sustained,” and judgment ac- 
cordingly. 
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UNITED STATES CIRCUIT COURT. 


N. D. CALIFornIA. 


PHYSICIANS’ DEFENSE CO* 
vs. 


COOPER, State Ins. Com’r.* 


CONTRACTS OF “INSURANCE”—REGULATION. 

An association organized to protect physicians against civil prosecutions 
for malpractice, which issues contracts to physicians for a specified 
consideration and agrees to defend at its own cost, not in excess of a 
specified sum, actions against physicians for malpractice, without as- 
suming the payment of any judgment in any suit defended, is engaged 
in the business of insurance within Civ. Code Cal. §§ 2527, 2531, de- 
fining “insurance” as a contract whereby one undertakes to indemnify 
another against loss or liability arising from an unknown or con- 
tingent event, and providing that any contingent or unknown event 
which may damnify a person or create a liability against him may be 
insured against, since the contract is one of indemnity and not one to 
render personal services for another, and such company is subject to 
the provisions of the statutes of the state regulating the business of 
insurance therein. 

(For other cases, see Insurance, Cent. Dig. § 1%; Dec. Dig. § 2.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677.) 


In Equity. Suit by the Physicians’ Defense Company against 
E. C. Cooper, as State Insurance Commissioner of California. 
Application for injunction denied, demurrer to bill sustained, 
and bill dismissed. 


STANLEY Moore and GoopFELLow, EELLS & Orrick, for Com- 
plainant. 

U. S. Wess, Arty. GEN., and EF. B. Powrr, Asst. Atty. GEN., 
for Defendant. 

Van Feet, D. J. 

The bill seeks to restrain the defendant, as state insurance 
commissioner, from threatened interference by that officer with 
complainant’s business by proceedings to require it to conform 
to the provisions of the statutes of the state regulating the busi- 
ness of insurance therein. The order to show cause is met by 
a demurrer which challenges the bill as devoid of equity; and the 
sole question presented is whether the business in which com- 
plainant is engaged is that of insurance, and so subject to the 
supervision of the insurance commissioner. This question de- 
pends upon the nature of the contract the complainant issues to 
its patrons; that is, whether they are contracts of insurance. 

As disclosed by the bill, the purpose for which the complain- 
ant is organized, as stated in its articles of incorporation, are 


* Decision rendered, June 6, 1911. 188 Fed. Rep. 832. 
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“to aid and protect the medical profession in the practice of 
medicine and surgery by the defense of physicians and surgeons 
against civil prosecution for malpractice”; and its plan of busi- 
ness as therein set forth is as follows :— 

“The association will issue to physicians and surgeons, upon 
stated and agreed compensation, contract by which it will under- 
take and agree to defend the holder of the contract, at its own 
expense, against any action brought against him for damages for 
alleged malpractice in relation to or in connection with services 
performed, or which should have been performed, within the 
time covered by the contract; but the association shall not in any 
defense contract issued by it assume or agree to assume or pay 
any judgment for damages for malpractice rendered against the 
holder of such contract.” 

Under the contract issued by it, complainant undertakes, for 
an agreed and stipulated annual payment in the nature of a pre- 
mium, to defend the holder “against all suits for damages for 
civil malpractice based upon professional services rendered by 
himself or his agent during the term of this contract, at its own 
expense, not exceeding five thousand dollars in defense of any 
one suit, and not exceeding in the aggregate ten thousand dollars 
in defense of suits based on services rendered by the holder 
hereof or his agent within one year from the date of this con- 
tract.” 

And the contract provides :— 

“Upon receipt of notice from the holder hereof that a suit has 
been commenced against him for damages for civil malpractice, 
the company will employ a local attorney, in whose selection the 
holder hereof shall have a voice, who, together with the com- 
pany’s attorney, will defend the case without expense to the 
holder hereof. 

“Such defense will be maintained until final judgment shall 
have been obtained in favor of the holder hereof, or until all 
remedies by appeal, writ of error, or other legal proceedings, 
shall have been exhausted, or until the above-mentioned sums 
shall have been expended in said defense; providing that this 
contract does not cover suits based upon criminal acts or suits 
involving the collection of fees for services. 

‘Said company does not obligate itself to pay or to assume or 
to secure the payment of any judgment rendered against the 
holder hereof in any suit defended by it. 

“The company shall not compromise any suit or ‘claim for 
malpractice against the holder hereof.” 

The foregoing are the material and substantive features of the 
contract issued by complainant to its patrons; and the contention 
of the complainant is that, as indicated by its terms, it is purely 
a contract for personal services and embraces none of the es- 
sential features of a contract of insurance. The correctness of 
this claim must be determined by ascertaining the real nature and 
purpose of the contract.when construed in the light of the pro- 
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visions of the statute of the state declaring what shall be deemed 
a contract of insurance as therein defined, ignoring, if necessary, 
considerations arising from the mere outward semblance or form 
in which the contract is cast. 

Section 2527 of the Civil Code provides :— 

“Insurance is a contract whereby one undertakes to indemnify 
another against loss, damage or liability arising from an un- 
known or contingent event.” 

And section 2531 of the same Code provides :— 

“Any contingent or unknown event, whether past or future, 
which may damnify a person having an insurable interest, or 
create a liability against him, may be insured against, subject to 
the provisions of this chapter.” 

Section 2532 excepts from the category of insurable contin- 
gencies drawings in a lottery or for or against any chance or 
ticket in such lottery drawing a prize. 

It will at once be seen that these provisions are sufficiently 
broad in the scope to include every contract the effect and pur- 
pose of which is to indemnify the holder against any contingent 
liability as being in its nature insurance; and to include as the 
proper subject of such contract any conceivable event of an un- 
certain or unknown nature the effect of which may give rise to 
liability or loss, saving only contingencies dependent upon events 
deemed contrary to public morals. 

Wherein the contract involved is lacking in the elements of a 
contract of insurance as thus defined is not readily to be per- 
ceived. Very clearly to my mind it is a contract providing in- 
demnity against a contingent liability. The liability of the holder 
to be sued is certainly a contingent thing; and the undertaking, 
in the event of suit, to hold him harmless, limited though it be, 
is quite as certainly an indemnity. 

Complainant argues that the element of indemnity is wholly 
eliminated by the provision which exempts it from obligation to 
pay the judgment; and that all it contracts to do is to secure com- 
petent counsel and, at its own expense, see that the suit is properly 
defended. The contract is more or less artfully drawn to put 
forward this idea, but not sufficiently so to conceal the fact that 
such is not its underlying purpose and effect. If the amount of 
the final judgment was the extent of the liability incurred in the 
event provided against, the contention might be more plausible ; 
but there are other elements of damnification which such suits 
entail. Indeed, not infrequently the amount of the judgment re- 
covered is the small end of the loss incurred and suffered by a 
defendant in the class of litigation covered. In many instances 
the costs and expenses of such suits—expenses of a nature for 
which no recoupment may be had—far exceed the amount 
awarded by the judgment; and these the complainant obligates 
itself, up to the limit of $5,000, to pay. This is clearly indemnity ; 
and obviously it is not essential to make it a contract of insurance 
that it shall indemnify against all loss. But complainant argues 
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that such extra legal costs and expenses, if any are incurred, are 
not the liability or loss of the contract holder, for he does not 
incur them; that the liability incurred in this regard, if any, is 
that of complainant and not the physician. This is begging the 
question. The obligation rests upon the complainant, it is true, 
but only by reason of its contract by which it has assumed it; 
the primary liability to such costs and expenses is incurred by and 
rests upon the defendant physician, and but for his contract he 
would be called upon to pay them. It is this very feature that con- 
stitutes the contract one of indemnity. But it is contended by 
complainant that the essential feature of all insurance is a money 
reimbursement for damage or loss sustained or liability incurrred 
by the insured ; and that a contract whereby one undertakes merely 
to perform certain services for another, and to pay any expenses 
incurred in such service out of his own pocket is not reimburse- 
ment in money, and so not insurance This is only another way 
of putting complainant’s claim that this is but a contract for 
personal services; and, of course, if that were the real nature of 
the contract, the discussion would be at an end. But, as sug- 
gested, the real nature of the contract is to be determined not 
so much by regarding its form as its effect; and for this purpose 
its terms may be transposed and its stipulations so stated as to 
show what is really accomplished. If, as aptly suggested by the 
Assistant Attorney General, the contract was one which by its 
terms provided that the holder in the event of a suit against him 
should himself proceed to defend it and pay the costs and ex- 
penses in the first instance out of his own pocket, and that the 
complainant should thereupon be obligated to reimburse him for 
such outlay up to the amount of $5,000, excepting only its liabil- 
ity to pay any part of a final judgment, would any one say that 
such a contract was not one of insurance? And yet that is pre- 
cisely the result accomplished under a slightly different guise 
and by going the other way about. 

It is said that, if this is a contract of insurance, then the con- 
tract by which an attorney for a stipulated retainer or fee under- 
takes at his own expense to defend a client in certain litigation or 
against a certain class of suits, or a contract by which a board of 
trade undertakes in consideration of an annual payment by its 
members to prosecute and defend at its own expense all litigation 
growing out of the business in which such members are engaged, 
are equally contracts of insurance. But we are not here con- 
cerned with the nature of such contract. If attorneys and boards 
of trade are engaged in the business of making such contracts, it 
may be of interest to the Insurance Commissioner; but all we 
are here concerned with is whether the contract under considera- 
tion is an insurance contract, and so renders the complainant, 
which is engaged in the business of putting forth such contracts, 
amenable to regulation under the insurance laws of the state. 
That the contract is one of insurance, I entertain no doubt. 
Complainant relies, in support of the contention advanced by 
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it, upon Vredenburgh vs. Physicians’ Defense Co., 126 IIl. App. 
509, and State ex rel. Physicians’ Defense Co. vs. Laylin, 73 
Ohio St. 90, 76 N. E. 567, both involving a construction of the 
same contract, and wherein conclusions were reached in harmony 
with complainant’s claim that the contract is merely one for 
personal services. I am unable to acquiesce in the views ex- 
pressed in those cases. ‘The reasoning proceeds from a con- 
sideration of the formal terms of the contract in suit as affected 
by certain general definitions of the essentials of a contract of 
insurance as stated in the text books; and both cases ignore the 
consideration that the liability to loss, incurred in the contin- 
gency as to which the contract relates, involves a liability beyond 
the naked amount of the judgment that may be recovered. 

On the other hand, the views herein expressed will be found 
fully sustained in the later case of Physicians’ Defense Co. vs. 
O’Brien, Insurance Com’r, 100 Minn. 490, 111 N. W. 396, where 
the Supreme — of Minnesota, interpreting the same contract 
in the light of a statutory definition very similar to and no 
broader than our own, hold it to be clearly a contract of in- 
surance. 

The application for an injunction must be denied, the de- 
murrer sustained, and the bill dismissed; and it is so ordered. 


~~ we 


SUPREME COURT OF SOUTH CAROLINA. 


MONTGOMERY 
vs. 


UNITED STATES FIDELITY & GUARANTY CO.* 


BOND OF COMPANY TO PAY JUDGMENT—ACTION—PROOF 
AS TO JUDGMENT. 

Plaintiff suing on a bond required by Act March 1, 1909 (26 St. at Large, 
p. 11) § 13, to be given by an insurance company licensed to do busi- 
ness in the state, conditioned for payment of any judgment entered 
against it in a court of competent jurisdiction in the state, need not 
prove the sufficiency of the service in which the judgment was ren- 
dered; the judgment being regular on its face, and so presumed to 
be valid. 

{lor other cases, see Insurance, Dec. Dig. § 26.) 


BOND OF COMPANY TO PAY JUDGMENT—ACTION—PARTIES. 

By express provision-of Act March 1, 1909 (26 St. at Large, p. 11) § 13, 
the judgment creditor of an insurance company licensed to do busi- 
ness in the state may sue on the bond required to be deposited by it 
with the Insurance Commissioner for satisfaction of any judgment 
against it, so that the action does not have to be brought by the 
Commissioner. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


* Decision rendered, Sept. 6, 1911. 71 S. E. Rep. 1084. 
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Appeal from Common Pleas Circuit Court of Clarendon 
County; J. W. De Vore, Judge. 

“To be officially reported.” 

Action by J. M. Montgomery against the United States Fidelity 
& Guaranty Company. Judgment for plaintiff. Defendant ap- 
peals. Affirmed. 


Ryats, GRacE & ANDERSON and J. H. LESESNE, for Appellant. 

Davis & WEINBERG, for Respondent. 

Woops, J. 

The statute law of this state provides: “Before licensing any 
insurance company to do business in this state, the Insurance 
Commissioner shall require each such company to deposit with 
him an approved bond or approved securities, in the discretion of 
the Commissioner, as follows: * * * Each fire, or accident, 
or casualty, or surety insurance company, or any company not 
herein specified, ten thousand dollars. * * * If a bond be 
given, it shall be conditioned to pay any judgment entered up 
against any such company in any court of competent jurisdiction 
in this state, and such judgment shall be a lien upon the bond or 
securities. In case a bond is given, the judgment creditor shall 
have the right to bring suit on said bond for satisfaction of the 
judgment in the county in which the judgment is received.” Act 
March 1, 1909 (26 Stat. 7) § 13. On June 20, 1910, the plaintiff 
recovered a judgment for $1,045.43 against the Florida Home 
Insurance Company on a fire insurance policy issued by that 
company. The execution having been returned nulla bona, the 
plaintiff brought this action under the statute above quoted, and 
recovered judgment against the defendant as surety on the statu- 
tory bond of the Florida Home Insurance Company, filed with 
the Insurance Commissioner. 

[1] The first exception assigns error in requiring the defend- 
ant to go to trial on the call of the case. There was no abuse of 
discretion in disregarding a telegram from counsel in Atlanta 
merely stating that it was impossible for them to get to the trial. 
The defendant was represented by counsel of the Manning bar 
quite capable of taking care of its interests, and it was not for the 
absent counsel, but for the court, ‘to determine whether the 
circumstances were such as to excuse their absence. It is true 
that defendant’s counsel was given short notice of demand for the 
production of certain original letters, but the notice related to 
letters which the defendant ought to have procured and placed 
in the hands of its counsel before the call of the case for trial. 
Aside from that, there is no intimation against the correctness of 
the copies introduced by plaintiff. The circuit judge overruled 
a demurrer to the complaint, and sustained a demurrer to special 
defenses set up in the answer. The defendant offered no testi- 
mony, and at the conclusion of the evidence the presiding judge 
directed a verdict in favor of the plaintiff for the amount claimed. 
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The questions raised will be considered without special reference 
to the pleadings. 

[2] The defendant first contended that there was no valid 
judgment in favor of the plaintiff against the Florida Home In- 
surance Company on the ground that the Florida Company had 
not been served according to law. The judgment roll showed 
service of the summons and complaint on B. C. Wallace as 
agent of the insurance company at Sumter, S. C. Under section 
155 of the Code of Procedure of 1902, service on any agent of a 
defendant corporation is sufficient. Section 17 of the act of 
1910 26 Stat. 775), requiring foreign insurance companies to ap- 
point as agent the state Insurance Commissioner to accept service 
on their behalf, contains no intimation of an intention to repeal 
the provision of section 155 of the Code of Procedure above re- 
cited. 

[3] The position taken by defendant’s counsel that it was in- 
cumbent on the plaintiff to prove in this action that Wallace was 
the agent of the Florida Home Insurance Company when the 
summons in the suit against the company was served upon him 
is without foundation. The judgment was valid on its face, and 
was itself evidence that the court on the hearing of the case in 
which it was rendered had passed on the sufficiency of the 
service of the summons. “The judgment of the domestic court 
having general and superior jurisdiction is always to be pre- 
sumed regular and valid and founded upon jurisdiction properly 
and duly acquired, until the contrary is definitely made to ap- 
pear in some permissible manner.” Black on Judgments, 320; 
Ex parte Pearson, 79 S. C. 302, 60 S. E. 706; Voorhees vs. 
Jackson, 10 Pet. 449, 9 L. Ed. 490. The judgment against the 
Florida Home Insurance Company, being regular on its face and 
not subject to collateral attack, and not having been set aside by 
a direct proceeding instituted for that purpose, stood as a valid 
judgment before the court when this suit was instituted, and 
when it was tried. When introduced in evidence unsatisfied, the 
judgment against the Florida Home Insurance Company estab- 
lished the liability of the defendant as surety, for its bond was 
conditioned as required by the statute to pay “on demand the 
full and just sum of any judgment entered up against said 
Florida Home Insurance Company in any court of competent 
jurisdiction in this state.” 

[4] There is nothing in the objection that the action should 
have been brought in the name of the Insurance Commissioner, 
for the reason that the statute expressly provides that the judg- 
ment creditor shall have the right to bring suit on the bond. 
There was no issue for the jury on the evidence offered, and 
the circuit court properly directed a verdict for the plaintiff for 
the amount claimed. 

The judgment of this court is that the judgment of the circuit 
court be affirmed. 

Jones, C. J., Gary, A. J., and Hydrick, J., concur. 
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LIFE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


E1cHTH Circuit. 


WATSON et AL. 
vs. 


NATIONAL LIFE & TRUST CO. Er at. (No. 3,485.)* 


REINSURANCE—VALIDITY OF CONTRACTS. 


A life insurance company organized under the laws of a state, which 
had taken over the business and assumed the contracts of a federal 
corporation having the same name, was not chargeable with inducing 
policyholders to assent to the transfer by fraud because of a state- 
ment made to them in a circular that it was a reincorporation of the 
old company where, although it might not have been such in a legal 
sense, the statement was true for all practical purposes; the new 
company having the same stock, stockholders, officers, assets, and 
offices as the old. 


(For other cases, see Insurance, Dec. Dig. § 47.) 

LIFE INSURANCE—REINSURANCE—RIGHTS OF POLICYHOLD- 
ERS—ELECTION. 

A life insurance company cannot transfer its policyholders to another 
company without their consent; but, if such transfer is attempted, 
a policyholder must elect whether he will treat it as an abandon- 
ment of the contract and sue to recover the amount then due him, 
continue to pay premiums under protest, and keep alive his claim 
against the original insurer, or acquiesce in the transfer, and if, in 
the absence of fraud, he accepts the assumption certificate and contin- 
ues to pay to the new insurer without objection, he cannot thereafter 
maintain a suit based on a repudiation of the new contract. 


{For other cases, see Insurance, Dec. Dig. § 47.) 

INSURANCE COMPANIES—RECEIVERSHIP. 

A large insurance company, while not a public corporation, is a public 
institution, and, where there is no apprehension as to its solvency, a 
court of equity will carefully consider all the facts before appointing 


a receiver for it or ordering an accounting at suit of individual 
policyholders. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from the Circuit Court of the United States for the 
Southern District of Iowa. 

Suit in equity by Alexander L. Watson and others against the 
Security Life & Savings Insurance Company, National Life 
& Trust Company, National Life Insurance Company of the 
United States of America, a federal corporation, and National 
Life Insurance Company of the United States of America, an 
Illinois corporation. Decree for defendants, and complainants 
appeal. Affirmed. 


* Decision rendered, Aug. 12, 1911. 189 Fed. Rep. 872. 
L——VvVol. XL.—129. 
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Before Adams and Smith, Circuit Judges, and Amidon, District 
Judge. 


Wo. H. Atwoop (E. R. Mason, on the brief), for Appellants. 

Maurick E. Locke (Locke & Locke, on the brief), for Ap- 
pellees. 

Smi1rTH, C. J. 

The defendant the Security Life & Savings Insurance Com- 
pany, hereafter called the “Security Company,” was organized 
under the laws of Iowa as a life insurance company in December, 
1900, with a capital stock of $400,000, of which $100,000 was paid 
in cash and the balance represented by the notes of stockholders. 
Under the laws of Iowa the Auditor of State then had, and still 
has, supervision of insurance companies. Frank F. Merriam was 
at that time Auditor of State and a stockholder, director, and 
president of the Security Company and so remained during the 
entire period of its activity. It commenced business soon after 
its organization. Its business consisted of the sale of endowment 
policies under which it agreed if all premiums were paid when 
due throughout the endowment period to pay the beneficiary at 
the end of ten years the full face of his policy and his equitable 
share then apportioned from the savings fund. It was provided 
that the savings fund referred to should include: First, all excess 
of the net interest earnings on the reserve fund; second, the 
entire reserve on policies lapsed through nonpayment of pre- 
miums; third, all interest collected for reinstatement of lapsed 
policies ; fourth, the balance of the reserve to the credit of lapsed 
or surrendered policies forfeited under the loan privilege. Its 
policies also provided for certain mortuary benefits. 

In March, 1899, the National Life & Trust Company, here- 
after called the “Trust Company,” was organized under the laws 
of Iowa as a life insurance company with a capital of $100,000, of 
which $25,000 was paid in cash and $75,000 was represented by 
the notes of the stockholders. 

In May, 1900, by amendment of the articles of incorporation, 
the capital stock was increased to $200,000, and it was provided 
that the new stock should be paid for 25 per cent in cash and 75 
per cent in stockholders’ notes. What amount of this new issue 
of stock was taken does not clearly appear. 

While organized as a life insurance company, the actual business 
of the company consisted in the sale of endowment bonds. ‘These 
bonds were quite similar to the policies issued by the Security 
Company. Each bond was to mature in ten years from date, and 
the annual premium was Io per cent of the face. At maturity the 
company agreed to pay the face of the bond and its share of the 
“accumulated profits” consisting of the profits of the company ac- 
cumulated from the following sources: First, interest earnings ; 
second, forfeitures under lapsed bonds; third, mortality savings ; 
fourth, profits that accrue by reason of policies surrendered under 
loan or surrender privileges; fifth, miscellaneous sources. ‘These 
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bonds, like the bonds of the Security Company, provided for 
mortuary benefits. 

On July 25, 1868, Congress passed an act, to incorporate the 
National Life Insurance Company of the United States of 
America, Act July 25, 1868, c. 239, 15 Stat. 184. This act fixed 
the capital stock at $1,000,000 with leave to the stockholders to 
increase the same at pleasure. The act provided that the offices 
of the company should be located at Washington, District of 
Columbia, with leave to establish branch agencies elsewhere 
subject to the local laws. This company, hereafter called the 
“Federal Company” transacted business from Washington for 
about ten years, but in 1878 its charter and capital stock were ac- 
quired by parties in Chicago and its actual operative headquarters 
were removed to that city. Thereafter it did not actively seek 
new business until 1900, when its organization again changed and 
it actively re-entered the field for business. 

In February, 1904, there was organized under the general law 
of Illinois the defendant the National Life Insurance Company of 
the United States of America, to be located at Chicago, Cook 
County, Ill., with a capital paid in cash of $1,000,000. It is here- 
after called the “Illinois Company.” 

Under a contract of November 6, 1902, the Security Company 
transferred all its assets of every kind, except its stockholders’ 
notes for 75 per cent of its capital, to the Trust Company, and in 
consideration thereof the Trust Company paid $92,000 and re- 
insured all the risks and assumed all the liabilities of the Security 
Company. This contract was approved by Frank F. Merriam, 
then Auditor of the State of Iowa, and stockholder, director, and 
president of the Security Company. May 12, 1903, the Federal 
Company reinsured all the risks and assumed all the liabilities of 
the Trust Company and took over all its assets including its 
capital stock but excluding the stockholders’ notes for the portion 
of the capital not paid in. Upon the face of the contract the 
portion of the capital of the Trust Company which had been paid 
in cash was lost ; but while the record is not clear it seems probable 
from it that this was paid by the Federal Company to stock- 
holders of the Trust Company. About March 3, 1904, the Federal 
Company transferred all its assets to the Illinois Company e~ ept 
$1,000,000, the amount of its capital, and the Illinois Company 
reinsured all the risks and assumed all the liabilities of the Federal 
Company. 

On March 1, 1902, the Security Company sold its policy, No. 
1,682, to the plaintiff Fred A. Olson. The premium was $39 for 
the first year and $15 on the 1st of March and September during 
the balance of the ten year period. He paid $30 to the Secu “ity 
Company at the issuance of his policy and $15 to the Trust © -»- 
pany about March 15, 1903. He paid no more to any one, is1 1 a 
witness, and there is no explanation of why he quit paying. 

The Trust Company, among many others, sold the following 
bonds :— 
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October 1, 1902, No. 21,717, to the plaintiff Dr. Alexander L. 
Watson, a dentist of Galesburg, Ill. The first annual premium of 
$120 was paid, and thereafter it was paid in quarterly installments 
on the Ist of October, January, April, and July. He made nine 
of these quarterly payments, two to the Federal Company and 
seven to the Illinois Company. 

April 1, 1903, No. 30,598, to intervener George Rodecker. An- 
nual premium, $300. He paid the first installment to the Trust 
Company, the next two to the Federal Company, and five to the 
Illinois Company. 

April 1, 1903, No. 17,336, to intervener Frank R. Conklin. 
Annual premium, $150. He made two payments to the Trust 
Company and six to the Illinois Company. 

April 1, 1902, No. 17,337, to intervener Amelia M. Conklin. 
Annual premium, $150. She paid two installments to the Trust 
Company and six to the Illinois Company. 

March 1, 1902, No. 16,400, to intervener Dennis E. Sullivan. 
Annual premium, $150. He paid two installments to the Trust 
Company and six to the Illinois Company. 

January 1, 1901, No. 9,036, to intervener Russell T. Barr. Pre- 
mium, $120 a year, payable, first annual premium down and there- 
after in monthly installments of $10 each. After 18 months this 
was changed to quarterly installments of $30 each. He made 29 
payments, 9 to the Trust Company, 3 to the Federal Company and 
17 to the Illinois Company. 

This suit was brought by Dr. Watson in the district court of 
Polk County, Iowa, against the Security Company, the Trust 
Company, the Federal Company, the Illinois Company and B. F. 
Carroll, Auditor of State of Iowa. 

The petition was filed January 20, 1906, and alleged that the 
action was brought on his own behalf and for such other bond and 
policyholders of defendants as might elect to join: that there were 
thousands of persons similarly situated and a number who desired 
to join, but that it was impossible to join them all and impracti- 
cable for each to prosecute separate suits. B. F. Carroll, Auditor 
of State, was never served and did not appear and has long since 
retired as Auditor of State and become Governor of Iowa, being 
succeeded as Auditor by J. L. Bleakly. 

Upon application the case was removed to the Circuit Court of 
the United States for the Southern District of Iowa. In the 
Circuit Court the plaintiff filed an amended bill in which Fred A. 
Olson was joined as plaintiff, to which defendants demurred, and 
pending the hearing on demurrer George Rodecker, Frank R. 
Conklin, Amelia M. Conklin, Dennis E. Sullivan, and Russell T. 
Barr intervened, alleging that they held bonds as heretofore 
stated and joined, with some modifications, in the prayer of the 
plaintiffs for relief. Defendants also demurred to the bill of in- 
tervention, and the Circuit Court sustained the demurrers both 
to the amended bill and the bill of intervention. Upon appeal this 
ruling was reversed. Watson vs. National Life & Trust Co., 162 
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Fed. 7, 88 C. C. A. 380. In the opinion on that appeal the amended 
bill and the bill of intervention are so fully set out that is is un- 
necessary to again do so here. After the reversal the defendants 
the Security Company, the Trust Company, the Federal Company 
and the Illinois Company filed their joint and several answers 
to which the complainants and interveners made replication. The 
cause was tried, and the Circuit Court in its decree found that 
the various transfers heretofore stated were with full and ample 
authority ; that there was no fraud in any of said transfers or in 
the concealment thereof; that the Illinois Company is a solvent, 
going concern amply able to carry out its contracts executed and 
executory ; and that the complainants and interveners each sus- 
tained contractual relations with the Illinois Company and with 
ample knowledge of the facts they acquiesced in the transfers, 
and it dismissed the bill of complaint as amended and the bill of 
intervention and the complainants’ and interveners’ appeal. 

On the brief of appellants Messrs. Atwood and Mason style 
themselves as solicitors for appellants and 134 other bondholders, 
but no one has come in and asked to be joined as a party herein 
except the two complainants and the five interveners. 

It does appear in some cases by evidence and in others by 
unsworn statements that Bernard B Smith, Christian Jensen, 
Anna K. Lindemeyer, Verna D. Horton, William H. S. Callender, 
and Lewis T. Hussey are in various ways supporting the com- 
plainants’ contention. It appears that Mollie Ludwig, C. H.., 
Wilson, and William Sipple were policyholders in the Security 
Company, and Clarence H. Martin, Anna Martin, and Clarence 
W. Martin were bondholders of the Trust Company. 

Mr. Atwood stated, during the cross-examination of the witness 
Carter, that these six persons had also joined in this suit. Nothing 
more appears as to their claims, and as to the balance of the 134 
nothing | whatever appears. 

The Security Company had issued 2,393 policies of which about 
2,100 were in force at the time of the transfer to the Trust 
Company. The ‘Trust Company had issued 30,061 bonds at the 
time of its transfer to the Federal Company, and of these many 
thousands only about 20 in any way appear to be complaining. 
It might well be inferred that the overwhelming majority of the. 
policyholders and bondholders were not dissatisfied particularly, 
as it appears that the plaintiff Dr. Watson sent the following 
letter to those he was informed and believed to be holders or 
owners of bonds similar to his :— 

“Watson & Cabeen, Dentists. 
“Galesburg, IIl., January 8, 1906. 
“A Word to the Bond and Policyholders of the Security Life 
and Savings Insurance Company, National Life & Trust Com- 

pany and National Life Insurance Company, U. S. A. 
“Brother Bondholders :— 

“While confidence in life insurance managers has been greatly 
shocked and shattered by developments in the New York inves- 
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tigations, nothing -has been shown there which for pure rascality 
begins to compare with the systematic trafficking in companies and 
the combined assets of companies, to which you and I, as sub- 
scribers to the gold-brick bonds of the above companies, have 
been the victims, and have been obliged to submit. ‘These com- 
panies, while at the summit of prosperity, with millions of assets 
received from us, have already sold out three times within two 
years, without cause or excuse, except speculation and graft for 
managers and stockholders, some of whom have become very 
wealthy, who only a few years ago were known as men without 
property, money or means. At this rate they have time for about 
ten more transfers before the bonds mature, and we have reason 
to believe negotiations have been pending for at least one more. 

“The great wealth the officers now have, are the premiums paid 
to them by us bondholders, upon which they have agreed to make 
profits for us. It is now reasonably certain that they never in- 
tended to divide any profits with bondholders and that the bond- 
holders who continue to pay tribute to those fellows, in the vain 
hope of even getting that money back, without any profit will be 
grievously disappointed; that such payments are simply gifts to 
said managers. I have good authority for saying, that unless all 
said companies and their assignees are now insolvent, that 
every bondholder, whose premiums are paid to May 12, 1902, or 
later, are entitled to recover all the money they have paid, 
whether the same be one or more years, and having been en- 
couraged to bring a suit, by many other bondholders offering 
to join therein, | have employed Wm. H. Atwood, of this 
city, an attorney of twenty-five years standing, who has given 
special attention to life insurance law, and have brought a 
suit in my own name, but for the benefit of myself and all 
other bondholders who will join. The suit is in Des Moines 
where the assets and a part of the defendants are, and all who 
desire to do so, can join on the same terms. A copy of agreement, 
which all will sign, is enclosed herewith. You can fill out the 
blanks, sign and mail it with your bond and receipts to Mr. 
Atwood, or to any bank here for him and a duplicate of the 
agreement signed by him will be returned to you, and your rights 
will be protected and enforced with as little delay as the forms of 
law will permit. Hoping that you will see your way clear to join 
with us and send in your bond, I remain, 

“Very truly yours | Signed.] Dr. A. L. Watson. 

“For information in regard to Mr. Atwood, you are referred 
to Galesburg National Bank, Kellogg, Drake & Co., leading dry 
goods house, O. B. Judson Co., leading furniture house, all of 
this city.” 

The copy of contract referred to in these circulars letters was 
as follows :— 

















Life.] 


“Law Office of Wm. H. Atwood, 
“Suite 7, Mail Bldg., 
“Galesburg, Illinois. 
“Collection Agreement.” 

“It is agreed between the parties hereto that National Life and 
Trust Co. bond No....... ae ie snes Pi Wi c40 44 
on which $...... have been paid, is delivered to Wm. H. Atwood, 
attorney at law, to be joined with others in suit to recover the 
amount paid thereon. 

“The original complainants have already advanced all necessary 
costs, have now a deposit in the hands of the clerk to provide for 
accruing costs, and under the rules of the court will be required 
to maintain a deposit for costs in the hands of the clerk during the 
pendency of said suit. 

“All costs are recoverable from the defendants, but should all 
defendants prove insolvent, the pro rata for each bondholder to 
contribute should not exceed five dollars in any event. 

“Said Atwood agrees, that after having joined said policy bond 
in said suit, he will not dismiss or settle as to it for any less sum 
than the amount paid thereon by said bondholder, and that he 
will make no charge for his services except the sum of 25 per 
cent of amount actually recovered. Said bondholder reserves the 
right to settle personally with the defendants, and have his bond 
returned to him, by mailing said Atwood a copy of the settlement 
papers, signed by him or her with the particulars of such settle- 
ment, and by paying to said Atwood 25 per cent of the amount 
paid on said bond, as shown above, with his pro rata part of the 
costs made to that time, and not otherwise. That said sum shall 
be liens thereon, and that upon receipt thereof with said papers 
said Atwood agrees to return said bond without delay. 

“Said bondholder, recognizing the rights and interests of other 
bondholders joining in said suit, agrees (as do they) to help in 
this mutual undertaking by saying or doing nothing to obstruct, 
hinder or delay the successful prosecution of said suit, and by 
sending to said Atwood at once all communications and conver- 
sations with the representatives of the defendants, that he may be 
promptly advised and better able to guard the rights of all his 
clients against any ill-advised words attributed to any of them, and 
against the persistent and peculiar methods of certain unscru- 
pulous traveling representatives in their plans to approach and 
persuade each one to betray and injure the cause of all, by 
trying to control them and their course in this suit. 
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“Witness our hands in duplicate this...... OG OB. svxis A. D. 
pendwess ,in the presence of 
Kick hex wun ee Bondholder. 
iene ace ,Witness for the Bondholder. 
Rr Attorney at Law. 
Luiken ae eeting , Witness for Atwood.” 


Many of the allegations of this circular are untrue, or at least 
are not sustained by the evidence in this case. 
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It is contended by the defendants that this case was properly 
dismissed under the rule that he who would have relief in a court 
of equity must come with clean hands. Inasmuch as it is probable 
that this action by the complainant Watson could not be attributed 
to his coplaintiff Olson or to the interveners, it does not seem im- 
portant to determine whether this conduct of Dr. Watson alone 
precludes recovery by him. It is, however, somewhat remarkable 
in view of this effort to stir up litigation that of the more than 
30,000 policy and bondholders not 20 persons appear from the 
record to be complaining. 

An examination of the facts shown may partially explain why 
almost none of the policy and bondholders have joined. 

Twelve days before the contract between the Security Company 
and the Trust Company, M. Beehler, an examiner of the Iowa In- 
surance Department, reported to Frank F. Merriam, Auditor of 
State, that the total liabilities of the Security Company were $419,- 
985.40 and its total assets were $405,638.37. In other words, its 
entire assets only exceeded its capital by less than $6,000. It owed 
for salaries and sundry items outside or reserve and capital 
$4,485.40. Its reserve liability was $15,500. If its capital and 
sundry liabilities be deducted from its assets it had less than 
$1,200 left to cover its reserve liability of $15,500. Its capital was 
impaired $14,347.03. In the period of its active existence of 
about a year and seven months it had taken in aside from pay- 
ments on its capital stock $167,523.56, and all of this had disap- 
peared but $5,638.37. Its total assets did not equal its capital 
stock and the interest thereon during the period of its active life. 
Clearly the company was insolvent. 

It is somewhat difficult to determine the solvency of the Trust 
Company at the time of its transfer to the Federal Company. The 
only detailed statement as to its condition is as of December 31, 
1902, between the purchase from the Security Company and the 
sale to the Federal Company. That statement shows assets and 
liabilities each of $992,094.68. This statement in the schedule 
of liabilities only lists the capital stock at $100,000; whereas, it 
had been increased to $200,000 more than a year and a half be- 
fore. No explanation is made of this discrepancy, but it leaves it 
in grave doubt whether the Trust Company was solvent or not 
at the time of the transfer to the Federal Company. 

On December 30, 1902, the Insurance Department of the 
District of Columbia reported that upon a full examination made 
as of April 30, 1902, it was found that the capital of the Federal 
Company had been impaired $617,016.03; that this was due to 
loans made on real estate years before when values were inflated 
and the total rejection of assets of $230,066.70, from which more 
or less would ultimately be realized. 

The Insurance Department further reported that the stock- 
holders had voluntarily contributed of cash and approved se- 
curities to the full amount of $617,016.03, and that the company 
was then placed in the way of comparison as to financial strength 
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favorably with any institution conducting its business on similar 
plans in existence. 

The policies and bonds in question were issued on what is 
known as the “Preliminary Term Plan.” That is, they provided 
that for the first year the reserve value should be computed for 
one year term insurance and for subsequent years such value for 
the age at issuance advanced one year. Many, if not all, the 
Federal Company’s policies contained this preliminary term pro- 
vision. 

Rule 2, promulgated April 26, 1903, by the Superintendent of 
Insurance of the District of Columbia, requires the reserve to 
begin and be maintained during the existence of the policy from 
the time of its issuance to delivery regardless of any stipulation 
reserving the right of companies to value policies the first year 
or subsequent years as preliminary term insurance. There was 
no statute to that effect. Doubtless this ruling had its influence 
in the organization of the Illinois Company to take over the 
Federal Company. The Federal Company was licensed to do 
business in Iowa and Illinois, and there is nothing to indicate 
that after the capital was made good and it was so highly com- 
plimented by the Superintendent of Insurance of the District of 
Columbia it was at any time insolvent or threatened with in- 
solvency. The Illinois Company has always claimed to be a mere 
reorganization of the Federal Company. It was organized under 
the same name, with the same stockholders holding the same 
shares of stock, with the same officers, the same capital, and was 
domiciled where the actual headquarters of the Federal Company 
had been for nearly a quarter of a century, occupied the same 
offices, took over the same assets, and assumed the same lia- 
bilities. It was in every sense a mere reorganization of the 
Federal Company in fact, whether it was such in law or not. 

It is not necessary to determine whether in a legal sense a cor- 
poration organized under the laws of Illinois could be a reorgani- 
zation of a corporation organized under an act of Congress. 

There was neither fraud nor concealment as to any of these re- 
insurance agreements. The Trust Company gave its own number 
to each of the outstanding policies of the Security Company and 
sent by mail to each policyholder an assumption certificate. Such 
a certificate of assumption was sent to complainant Fred A. Olson 
on November 29, 1902. The Federal Company as of May 12, 
1903, sent the policyholders of the Trust Company in one envelope 
a certificate of assumption and a letter announcing the transfer to 
it and directing the bondholder to attach the certificate of assump- 
tion to his bond, a special notice of where to pay premiums, and 
an advertising circular. For some reason these papers do not 
seem to have been mailed to George Rodecker. Some of the 
parties admit receiving these papers, some do not remember doing 
so, but none deny their receipt. The parties receiving them re- 
tained these certificates of assumption and made no objection or 
protest to the transaction for nearly two years, but paid their 
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premiums as directed either to the Federal Company or its 
successor the Illinois Company. It is true some of these now 
swear they threw these certificates in the waste basket, but do not 
indicate when, and they did not in any way advise the company 
of these acts of repudiation on their part. 

The contract between the Trust Company and the Federal 
Company contained the following provisions :— 

“Second. The party of the first part further agrees that it will 
furnish to the Auditor of State of Iowa, whenever required by 
him, such information as may be necessary to enable him to as- 
certain the net cash value of every insurance and investment con- 
tract and of every bond and policy of the said party of the second 
part in force at the date of this agreement, such cash value to be 
computed as provided by the law of the state of Iowa; or will, 
at the option of the Auditor of State, make such valuation and 
furnish satisfactory proof of its correctness. 

“Third. The party of the first part further agrees that it 
will preserve and maintain in the office of the Auditor of State of 
Iowa the deposit of securities, now with said Auditor, or others 
of like kind and character, to an amount equal to the net cash 
value of all the insurance and investment contracts, bonds, and 
policies of the party of the second part in force at the date of 
this agreement subject only to such diminution as may be caused 
by reduction of said net cash value; and that it will from time to 
time add thereto of lawful securities such amounts as may be 
necessary to make said deposit at all times equal to any increased 
net cash value of said contracts, bonds and policies. 

“Fourth. The party of the first part further agrees that it 
will make and file with the Auditor of State of the state of Iowa, 
an agreement binding itself to preserve and maintain such deposit 
of securities, and to be controlled and governed by the laws of the 
state of Iowa in that respect as fully as though it were a corpora- 
tion organized under the laws of the state of Iowa.” 

The Federal Company executed and delivered to B. F. Carroll, 
Auditor of State of Iowa, the agreement provided for in the 
article numbered fourth. He then approved the transfer, and on 
June 9, 1903, a letter signed by him was sent to each of the bond- 
holders explaining what had been done. On April 4, 1904, the 
Illinois Company sent a letter to each of the Federal Company 
policy and bondholders, in which it said :— 

“The company has recently rechartered itself under the laws 
of Illinois. Henceforth its home office will be in Chicago where 
its principal branch office has always been located. This will be 
a great aid in facilitating the handling of our growing business.” 

[1] It is strenuously urged that it is impossible as a matter of 
law for a company chartered by act of Congress to recharter itself 
under the laws of a state, and that therefore this letter, instead 
of being a notice of the actual transaction, was in fact a false 
statement and constituted a fraud upon the policy and bond- 
holders. 
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Conceding for this case the correctness of the legal proposition 
that a company organized under an act of Congress cannot pre- 
serve its identity for all purposes with a company subsequently 
organized under the state laws, appellants put a very strained 
construction on the language used in the letter. It is no uncom- 
mon thing, when the controlling spirits in a corporation become 
dissatisfied with the laws or conditions surrounding them in the 
home of the corporation, to practically reincorporate in a foreign 
state by organizing a nominally new corporation there and turn- 
ing over to such new corporation the entire business of the old 
even if for every purpose the identity of the new corporation 
and the old cannot be maintained. If the absolute identity 
of such a new corporation with its predecessor cannot exist 
in law, it is still a common expression to say that the old 
company has reincorporated in the state in which the new com- 
pany has organized. If it were possible to maintain the life of 
a corporation from state to state so that a literal rechartering in 
a foreign state were possible, the argument for appellants would 
be much stronger because it could then well be contended that, 
while it was possible for the statement in the letter to be literally 
true, it was not literally true in this case. Here was a practical 
rechartering for many purposes. A new company was organized 
under the laws of Illinois at the instance of the managers of the 
Federal Company. It had the same name, the same capital held 
by the same persons in the same relative shares. It had the same 
officers and the same actual headquarters. It was organized for 
the very purpose of succeeding to taking over and carrying on the 
business of the old company, and did so. It was in every detail 
as nearly a rechartering of the old company as was possible 
according to appellants’ contention. It was what is commonly 
spoken of as a “reincorporation.” Appellants first contend that 
nothing more in the way of rechartering was legally possible that 
they may then contend the letter used the expression in an im- 
possible sense and the letter was, therefore, a fraud. ‘The ex- 
pression “has recently rechartered itself” cannot be held to have 
meant to assert that something impossible had been accomplished, 
but that in a practical sense the new company was a reorganiza- 
tion of the old, and such it was. The board of directors of the 
Illinois Company adopted a resolution reciting that that company 
was a mere reorganization and reincorporation of the Federal 
Company and binding and obligating the Illinois Company to the 
full performance of the agreements of the Federal Company with 
the Trust Company and the state of Iowa, and the Illinois Com- 
pany notified Auditor Carroll of this action. Each one of these 
companies has during the entire term of its responsibility so to 
do kept securities to the amount of reserve required with the 
Iowa Auditor of State. Such securities covering the savings 
fund and profit fund have not been so deposited and the contracts 
did not require that they should be. The Illinois Company has 
kept the amount of these funds segregated on its books ; but owing 
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to lapses, reinstatements, and numerous other causes it is a daily 
changing amount. It has not kept the amount of such funds due 
the Security Company policyholders separate from the amount 
due the Trust Company bondholders, but it has in every instance 
promptly complied with every request of the Iowa Auditor of 
State for information concerning such matters. 

[2] No, one of these defendants was empowered to transfer 
its policyholders without their consent to another company ; but 
it is equally true that, if a solvent person or corporation agrees to 
assume and pay obligations of another, that is in legal contempla- 
tion an agreement for the benefit of the creditor. Each policy- 
holder in this case when an attempt was made to transfer him 
had at least three options :— 

First, treat the transfer as an abandonment of the contract and 
bring an action at once for an accounting and recovery of the 
amount then due on his policy or bond. Lovell vs. St. Louis 
Mutual Life, 111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423. 

Second, continue to pay his premiums under protest and thus 
keep the contract alive as against the company by whom it was 
issued and against the assets transferred by it. 

Third, acquiesce in the transfer and assumption of his claim and 
accept the new insurer. 

But he could not at the same time ratify and repudiate the 
transfer. He could not retain an assumption certificate by the 
new company, pay his premiums without protest to the com- 
pany taking over the business, and then after a long period of 
time hold the new company if it was then to his advantage 
to do so or repudiate it if that best served his purposes. He 
must elect his course, and, having once made a definite election, 
must abide by it in the absence of some new agreement. He was 
required to make his election with reasonable promptness, taking 
into consideration the fact that this was a business in which many 
were interested and conditions rapidly changing. 

The complainant Olson was notified of the transfer from the 
Security Company to the Trust Company, presumptively received 
the assumption certificate, retained it, in no way repudiated the 
transfer at the time, but on the contrary paid thereafter without 
protest to the Trust Company his premium due March 1, 1903. 
He thus acquiesced in the transfer from the Security Company to 
the Trust Company. He lapsed September 1, 1903, before the 
transfer from the Trust Company to the Federal Company, has 
never made application for reinstatement, and has no concern 
with what the Trust Company did after he lapsed. 

Dr. Watson says he got the certificate of assumption of the 
Federal Company, the circular letter of May 12, 1903, and the 
letter of Auditor Carroll of June 9, 1903, and retained them. He 
made no protest then or when he paid his next premium. He says 
he had no knowledge of the transfer to the Illinois Company until 
after his last payment, which was about October 7, 1905, and then 
learned of it from a current number of the Chicago Record- 
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Herald. A search of its files shows that the only such announce- 
ment was on March 4, 1904. He paid without protest two install- 
ments of premium to the Federal Company and seven to the 
Illinois Company. He must be held to have elected tO assent to 
the transfer and to the substitution of the Illinois Company as his 
insurer and has no right to relief here. 

George Rodecker having paid two installments of premium to 
the Illinois Company lapsed March 1, 1906. After more than a 
year in default he made direct application to the Illinois Company 
for reinstatement on its regular blanks and was reinstated by it 
and has paid ever since. He has no right to maintain this action. 

Frank R. Conklin says he first heard of the transfer to the Fed- 
eral company by the Carroll letter of June 9th and believes he re- 
ceived the assumption certificate of the Federal Company. He 
says he does not remember receiving the letter of the Illinois Com- 
pany announcing the recharter of the National Life, but cannot 
say positively that he did not receive it. He failed to pay his 
premium due April 1, 1906, but was reinstated March 30, 1907. 
He changed the Illinois Company’s form of application for re- 
vivor to read to the National Life & Trust Company, but he pre- 
sented it to the Illinois Company and paid the premium then in 
arrears and the one then due directly to the cashier of the Illinois 
Company. He had before this made one payment to the Federal 
Company and two payments to the Illinois Company. When he 
presented an application for revivor to the Illinois Company and 
asked his reinstatement, he certainly elected to continue the policy 
in force and could not later insist that the contract was termi- 
nated by the transfer by the Trust Company. When he made his 
first two payments to the Illinois Company, he gave no intimation 
that the assumption certificate was not accepted. By more than 
one distinct act he made his election, and it is irrevocable. 

Amelia M. Conklin is the wife of Frank R. Conklin, and the 
history of her bond is substantially identical with that of her 
husband, who acted as her agent at least in securing the reinstate- 
ment after lapse. She remembers receiving a letter of the 
description of the one issued by the Federal Company to the bond 
holders of the Trust Company as of May 12, 1903. 

Dennis E. Sullivan says he received the letter of May 12, 1903, 
announcing the transfer to the Federal Company, does not re- 
collect the letter of June 4, 1904, announcing the recharter of the 
National Life, but cannot say he did not receive it. He retained 
the certificate of assumption of the Federal Company and has 
paid six installments of premium to the Illinois Company. Having 
made his election, he must abide by it. 

Russell T. Barr was not a witness, and there is no denial that 
he received all the notices and no showing that he returned or in 
any manner repudiated the certificate of assumption by the 
Federal Company. He paid without protest three installments of 
premium to the Federal Company and seventeen to the Illinois 
Company. He lapsed December 1, 1906, and was reinstated 
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November 30, 1907, upon his direct application to the Illinois 
Company. It is true he did not sign the form of application for 
revivor furnished him by the company, but based his failure so to 
do solely upon the ground that the application form furnished 
contained agreements and warranties not in the original contract. 
It is true some of the parties swear they threw the assumption 
certificates sent them in the wastebasket, but do not indicate when 
they did so, whether before or after suit brought or before or 
after payments without protest to the new company. In any 
event, they gave no notice of such action to the reinsuring com- 
pany, but went on paying premiums. It thus appears that all the 
plaintiffs and interveners are equitably estopped to maintain this 
action, and none of them are entitled to relief on their own behalf 
or on behalf of others. 

On the former appeal this court said :— 

“Language is indeed employed which by fair import leads us to 
believe that all the complainants and interveners formally, at least, 
accepted provisions made for and tendered to them in the several 
reinsuring contracts. But in view of the averments of the bill, 
anticipating and avoiding an expected plea of novation, we are 
unable on this demurrer to give force or effect to the import of 
the language in question. This is a proceeding in equity, where 
general relief is prayed for, and where the averments of the bill 
are admitted to be true. Accordingly, if an apparent novation 
occurred, but was brought about by fraud legally sufficient to 
avoid it, we cannot say that complainants, upon establishing such 
facts, would not be entitled to some relief. The proof upon 
final hearing must develop this phase of the case.” 

[3] The record fails to show that novation was brought about 
by fraud. Where a record shows that none of the complainants of 
record have any right to relief, the court cannot grant relief to 
those unnamed persons on whose behalf it is claimed the suit is 
brought. It is therefore unnecessary to pursue the inquiry as to 
the supporters of this proceeding not made parties. Suffice it to 
say the record has been examined with great care, and none of 
them are in any better position to maintain this action than the 
parties to the record. 

[4] Insurance companies are not classed as public but as 
private corporations. They are not even styled quasi public 
corporations, but a large insurance company is a public institution, 
and, where there is no apprehension as to its solvency, a court of 
equity will consider all the facts as to the relative advantages of a 
receivership or accounting before granting relief of that nature 
at the suit of individual policyholders. Such a court takes all the 
facts into consideration in determining whether to grant such 
relief which rests largely in cases of this nature in the discretion 
of the court. Equitable Life Assurance Society vs. Brown, 213 
U. S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682. 

It was insisted on the oral argument that the decree entered 
would preclude the parties and the supporters of the complainants 





Life. New York Life Ins. Co. vs. Pike. 2079 


who have continued to pay and do continue to pay to the end of 
the full ten year period from recovery at that time on their bonds. 
This is a misconstruction of the decree. 

The Circuit Court was right, and its decree is affirmed. 


SUPREME COURT OF COLORADO. 


NEW YORK LIFE INS. CO. 


Us 
PIKE.* 


PREMIUMS—PAYMENT—NOTE. 


An insurance company authorized its agents to take notes for the first 
premium, and the insured, with his application, gave notes for the 
first premium, which were forwarded to the state office with the 
application, and from there the application was sent to the home 
office, where a policy was issued in the regular course of busi- 
ness. The company looked to the agent for the payment of 
premium notes, and it was customary for the state office to re- 
tain part of the commissions of the local agent until the notes 
were paid. The state office forwarded the policy and notes to a bank ; 
the bank to hold the policy until the agent paid the notes. The in- 
sured was absent at that time, and shortly after his return died be- 
fore receiving the policy. Held, that the notes were a payment of the 
premium, even though the company after his death returned the 
notes, canceled, with the statement that they were canceled because 
the application was not accepted. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


LIFE INSURANCE—DELIVERY OF POLICY. 


Where an insurance company in its regular course of business accepted, 
in payment of the first premium, notes given by the applicant with his 
application, and upon receipt of the application issued a policy before 
insured’s death, the policy was in contemplation of law delivered, 
though by accident it was not actually turned over to insured before 
his death. The condition that, to take effect, the policy must be 
delivered during the good health of the insured would not defeat 
recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


ISSUANCE OF POLICY—AUTHORITY OF AGENT. 


Where an applicant gave notes for the first premium, and the insurer 
issued him a policy in the regular _Way, sending it to the state agent 
to be delivered, no agent of the insurer can impair the applicant’s 
rights in the policy; the contract being consummated by its issuance. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


PREMIUM—AMOUNT OF PREMIUM—AUTHORITY OF AGENT. 
Where the amount of an insurance premium was not mentioned in an 


* Decision rendered, July 3, 1911. Rehearing denied, Oct. 2, 1911. 
117 Pac. Rep. 809 
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application, and the applicant, at the direction of the agent, gave 
his note for an amount slightly less than the actual premium, the 
company was bound to accept the lesser amount as the agent rep- 
resented it, for the purpose of fixing the premium; and it was bound 
by his statement. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


PREMIUM—PAYMENT—RECEIPTS. 


A clause in an application for insurance recited that any advance payment 
of premiums would be binding upon the company only in accordance 
with the agent’s receipt on the company’s authorized form. The 
authorized form was also set out in the application, but it stated that 
it would not be good after June, 1904. Held, that the clause was a 
nullity with respect to, and would not affect rights accruing under, 
an application made after that date. 


(For other cases, see Insurance, Cent. Dig. §§$ 231-245; Dec. Dig. § 137.) 


PLEADING ESTOPPEL. 
To be relied on, estoppel must be pleaded. 
(For other cases, see Estoppel, Cent. Dig. § 297; Dec. Dig. § 107.) 


En Banc. Appeal from District Court, Teller County; Louis 
W. Cunningham, Judge. 

Action by Ida Pike against the New York Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


CHARLES W. WATERMAN and WILLIAM A. JACKSON (James 
H. McIntosh, of counsel), for Appellant. 

J. E. Fercuson, for Appellee. 

Musser, J. 

On September 24, 1904, a Mrs Brown, the local solicitor of the 
appellant insurance company at Victor, in Teller County, solicited 
one John R. Cartee to take out a policy of life insurance. Mr. 
Cartee was averse to doing so, stating as a reason that he did not 
have the money with which to pay the premium. Mrs Brown in- 
formed him that he could give his note for the first annual 
premium, as the company sometimes did business that way, 
Mr. Cartee said that if he could do that he would take out a policy, 
whereupon the usual application was made out and signed by 
Mr. Cartee for a $2,000 policy, and he also signed and delivered 
to Mrs Brown a note for the first annual premium, payable to her 
order in three installments, to wit: $25 on November 10, and $25 
on December 10, 1904, and $51.94 on January 10, 1905. Mrs. 
Brown as the rules of the company required, sent the application 
and note to the state branch office of the company at Denver. A 
memorandum was made of the note on the policy register at the 
Denver office, and the application was forwarded to the home 
office in New York. The note was retained at Denver. On this 
application, the company issued a policy, in which the wife of the 
insured was named as beneficiary, who is now Ida Pike and the 
appellee here. The policy was sent from New York to the Denver 
office with no instructions. Thus far the matter had been carried 
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on precisely as had been the custom in like cases theretofore, 
wherein Mrs Brown, who had been soliciting insurance for the 
company for several months, had thus taken notes for premiums. 
In every such instance before this.one when the Denver office re- 
ceived the policy, it was forwarded to Mrs. Brown, and she would 
put it into the hands of the insured. The company held her re- 
sponsible for the first premium. Thus the business was carried on 
with the full knowledge and consent of the office at Denver, and, 
as appears from the testimony of the cashier of the Denver office, 
with the knowledge and consent of the company at New York, 
for the cashier testified that Mrs. Brown was behind in the pay- 
ment Of premiums on outstanding policies, and the company had 
instructed him to hold Mrs. Brown’s new business until she paid 
up her overdue premiums. This was, the cashier said, “as a sort 
of penalty, you might call it, in order to induce the agent to 
promptly pay up overdue business.” In this instance instead of 
doing as was customary, the cashier, in order to hold up her new 
business and penalize Mrs Brown for her delinquencies in not 
paying up for some outstanding policies, and as she expressed 
it in her testimony, “to attack my commissions,” held this 
policy for some time at Denver, and after its receipt, and 
about October 14th, the cashier, retaining the policy, sent 
the note to Mrs. Brown for collection and remittance, though, 
by its terms, none of the installments were due. On October 
22d, the cashier sent the policy with another to a_ bank 
at Victor, with the following reference thereto in a letter 
inclosed with it: “I also inclose policy No. 2,215,747 Cartee, 
$2,000, total premium $102.26. The agent has the note 
which is dated September 24th due Nov. 1oth, $25.00 Dec. toth, 
$25.00 and Jan. roth, $51.94. I have written the agent to return 
the note to me so that I can send it to you for collection. The 
discrepancy between the amount of the note and the total premium 
is an error on the part of the agent. Kindly try to collect this 
difference with the last installment of the note. I have noted the 
address of these two parties on the face of the policies. In the 
event ‘the first installments in the two cases are not paid when due, 
I will thank you to return the policies and notes to this office. 
Kindly acknowledge receipt of these inclosures. Yours truly, W. 
A. Wood, Cashier.” 

He also sent a copy of the letter to Mrs. Brown and asked her 
to return the note to him, which she did not do. After receiving 
the information that the policy was sent to the bank, Mrs. Brown 
tried to find Mr. Cartee, to inform him that the policy was at the 
bank, and to have him make arrangements to pay the note. She 
learned that he was out of town. He returned on the 30th of 
October, in apparently good health, having been absent since 
October 5th, and died on the 31st. Mrs. Cartee offered to pay 
Mrs. Brown the first installment of the note when due on Novem- 
ber roth, and again on December roth, when the next installment 
became due, but Mrs. Brown would not accept the money. After 
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the death of Mr. Cartee, Mrs. Brown sent the note to the Denver 
office, and on November 2d it was sent by the cashier to the home 
office of the company in New York. The Victor bank returned 
the policy to the Denver office. Afterwards the note was again 
sent to Mrs. Brown, who was instructed to call upon an attorney, 
and upon his dictation indorsed thereon the following: “The 
application for insurance in connection with which this note was 
taken not having been accepted, the consideration for this note has 
failed and the note is returned for cancellation. Mrs. I Brown.” 
The note was left with the attorney, and on February 5th was 
returned, so indorsed, to Mrs. Cartee. This was after she had 
begun an action for the insurance, which action was dismissed, 
and this action brought in the district court of Teller County to 
recover on the policy. From a judgment in her favor, the com- 
pany has appealed to this court. 

[1] In due time the company filed a motion for a change of 
venue from the district court of Teller County to the district court 
of the city and county of Denver, for the alleged reason that the 
defendant was a resident of the city and county of Denver, having 
its principal place of business there, and that the summons was 
served there, and, in support of the motion, filed an affidavit of 
the director of the agency at Denver, in which it was stated that 
the company was a corporation organized under the laws of the 
state of New York, for the purpose of carrying on the life in- 
surance business, and as such was authorized by reason of a full 
compliance with the laws of the state of Colorado to carry on its 
business in this state, and for that purpose had its principal office 
and place of business in the city and county of Denver, and was 
a resident for the purpose of carrying on its business in said 
county, and that the summons was served upon the agent in the 
city of Denver. The question of the sufficiency of the affidavit, 
because it fails to negative certain facts, the existence of which 
would confer jurisdiction on the district court of Teller County, is 
left out of view. Section 29, Rev. Code, relating to the place of 
trial of actions, among other things, provides: “Or if the defend- 
ant be a non-resident of this state, the same (the action) may be 
tried in any county in which the defendant may be found in this 
state or in the county designated in the complaint.” The author- 
ities, both court and text-writers, announce as settled doctrine 
that a corporation organized under the laws of one state is 
a resident of the state under whose laws it was created; that it 
cannot be a resident of any other state ; and, though such a corpo- 
ration be permitted by another state, upon compliance with its 
laws to carry on its business there, such permission and com- 
pliance does not make it a resident of such other state. Cook vs. 
Hager, 3 Colo. 386; Shaw vs. Quincy M. Co., 145 U. S. 444, 12 
Sup. Ct. 935, 36 L.Ed. 768; Boston I. Co. vs. Boston, 158 Mass. 
461, 33 N. E. 580; Bergner, etc., Co. vs. Dreyfus, 172 Mass. 154, 
51 N. E. 531, 70 Am. St. Rep. 251; Merrick vs. Van Santvoord, 
34 N. Y. 208; Boyer vs. N. P. Ry. Co., 8 Idaho, 74, 66 Pac. 826, 
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7o L. R. A. 691; I Thompson on Cor. (2d Ed.) § 490 et seq.; 
1 Cook on Cor. (6th Ed.) § 1; 1 Clark & Marshall, Private Cor. 
§ 114. It follows that this defendant was a resident of the state of 
New York, in which it was created, and a nonresident of the state 
of Colorado, within the meaning of the language quoted above 
from section 29 of the Code. This being so, the action was triable 
in the county designated in the complaint, and the motion for a 
change of venue was properly overruled. To hold otherwise 
would be to ingraft upon the statute an exception which is wholly 
foreign to its plain terms, and would be only an amendment 
thereof. 

[2] In the application signed by Mr. Cartee, there was a pro- 
vision that the insurance thereby applied for should not take effect, 
unless the policy was delivered to him during his lifetime and 
good health. The company now asserts that “the agreement of 
the parties that the insurance should not take effect, unless the 
policy was delivered to Cartee during his lifetime and good health, 
was an agreement they had a right to make, and which the court 
ought to respect.” In this assertion the company is right. The 
principal contention of the company is that the policy was not 
delivered in the lifetime of the insured. The record discloses that 
the insured remained in good health until the time of his death. 
The question, therefore, is, Was or was not the policy delivered, 
in contemplation of law, to the insured during his lifetime? If it 
was, the judgment is right. If it was not, the judgment is wrong. 
The application did not provide that the policy must be actually 
received by or given into the hands of the insured in his lifetime, 
nor did it provide that any premium had to be actually paid before 
the policy was in effect. heretofore policies, in like cases, had 
been actually put into the hands of the insured by the local 
solicitor without reference to the payment of the first premium, 
other than at the time specified in the notes given by the insured. 
This was fully understood, and in fact brought about by the local 
solicitor and the state agent of the company. It also appears that 
the company at New York, not only knew that notes were being 
taken for first premiums, but actually authorized the taking 
thereof ; for the cashier testified that it was a rule of the company 
that all notes taken for premiums had to be sent to the Denver 
office with the applications and a record thereof made in the 
books. 

The case of Kimbro vs. N. Y. Life Ins. Co., 134 Iowa, 84 108 
N. W. 1025, 12 L. R. A. (N. S.) 421, is almost identical with the 
case at bar, so far as the notes are concerned. In that case, 
there was a dispute as to whether the defendant’s agents were 
authorized to accept notes for premiums. In this case, there is no 
doubt on that question, for the rule of the company was that notes 
taken should be forwarded to the Denver agency with the appli- 
cation. There, as here, the notes were sent by the solicitor to the 
superior officer or agent, to whom he was immediately responsible. 
There, as here, the notes were made payable to the local solicitor. 





2084 Insurance Law Journal, Vol. 40. [Dec., 1911. 


There, as here, the company continued to hold these notes until 
it discovered that payment for loss was impending, when the notes 
were returned to the local solicitor for indorsement, and were in- 
dorsed in words of substantially the same import as the indorse- 
ment upon the note in the present case. There, as here, the agent 
was held responsible for the premiums represented by the notes, 
though in the lowa case it appears that the local agents would 
charge themselves in their agency accounts. Whether Mrs. Brown 
charged herself or not, in this case, the record does not disclose; 
but both Mrs. Brown and the cashier testified that she was re- 
sponsible for the premiums, and the home office held her respon- 
sible for them when overdue. The Iowa court held that the facts 
in that case were evidence that the notes were authorized by the 
company, and said: “Such a transaction is a payment of the pre- 
mium as between the assured and the company. The giving of the 
note, instead of cash in advance by the applicant, will not inval- 
idate the insurance, if the contract be otherwise complete.” 

The facts in this case are stronger in support of such a con- 
clusion than in the Iowa case. Here it was with the direct au- 
thorization of the company that the note was taken, and the in- 
variable custom, when such notes were taken and the applications 
accepted, to issue the policies, send them to the insured, through 
Mrs. Brown, and look to her for the premium. When the notes 
became overdue, they did not look to or worry the policyholders, 
if they could have done such a thing, but looked to Mrs. Brown 
for payment, and endeavored to collect from her. At the same 
time, she was permitted to continue in the same way to induce 
persons to make applications for insurance and sign notes for the 
first premiums, and the company notwithstanding the nonpayment 
of past premiums for outstanding policies, would accept these 
new applications and mail policies for Mrs. Brown to put into the 
hands of the insured. 

The circumstances under which the indorsement was made on 
the note is evidence that this indorsement was made under the 
instruction of the company itself. That indorsement does not say 
that the consideration for the note failed, because the policy was 
not delivered, nor that it was canceled because the policy was not 
delivered ; but the indorsement says that the consideration for the 
note failed because the application was not accepted. This 
record, however, shows that the application was accepted. The 
policy was issued and sent to Denver in the usual course, when it 
was diverted from that course and sent to a bank, not because 
the application had not been accepted, but because Mrs. Brown 
was behind in the payment of other premiums. If the consider- 
ation for the note failed, for the reason alleged in the indorsement, 
it had failed before the policy was sent to Denver, and the Denver 
office was guilty of trying to collect the premium on an application 
that had been rejected. The New York office, instead of notify- 
ing the Denver office that the application had not been accepted, 
sent the policy in the usual way, without instructions. The 
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reason given in the indorsement for the cancellation of the note 
did not exist, and the consideraion for which it was alleged the 
note was given did not fail. 

In Godfrey vs. N. Y. Life Ins. Co., 70 Minn. 224, 73 N. W. 1, 
Godfrey made an application to one of defendant’s agents for 
life insurance, and delivered to the agent her promissory note for 
the amount of the first premium, payable to the agent. The agent 
never accounted to the company for the note, but transferred it to 
Sanford, who was a good faith purchaser for value. The policy, 
though prepared and executed by the company, was afterwards 
abandoned by both parties, and Godfrey, who had to pay the note 
to Sanford, brought suit against the insurance company to re- 
cover the amount of the note. It did not appear in that case as. 
directly as in this case that the agent had authority to accept the 
note. The local agent, however, had been in the habit of taking’ 
such notes and discounting them at a certain bank. This was. 
known to the general agent of the company, and it was held that, 
under the circumstances, notwithstanding written instructions to 
the contrary, the insurance company was bound by the act of the 
agent in accepting the note, and a judgment for the plaintiff, 
against the company, for the amount of the note, was affirmed. 

In Kilborn vs Prudential Ins. Co., 99 Minn. 176, 108 N. W. 
861, an application was made to a local solicitor for insurance on 
December 19, 1904, and at the same time the applicant executed 
and delivered to the solicitor two promissory notes for the first 
premium, payable to the solicitor, one in one month and the other 
in six months from date. ‘lhe application was sent to the state 
agency in Minneapolis, and at once forwarded to the home office 
in New Jersey. On December 23, 1904, the company executed a 
policy and mailed it to the state agency at Minneapolis for delivery 
to the insured. The state agency received it on December 26th. 
On December 24th, the insured died. On December 26th, the state 
agency learned of his death and returned the policy to New Jersey. 
On the same day, the solicitor delivered the two notes to the 
state agency, who, until then, had no knowledge of their execu- 
tion. ‘They marked the notes void and canceled, and forwarded 
them, on January 12th, to the plaintiff. No attempt was made 
to collect the notes, and nothing was ever paid on them. The 
court said the only serious question in the case was whether the 
premium was paid by the delivery of the notes in question. The 
application, which was forwarded to the company, stated that 
$61.32 had been paid in advance on account. The question was 
whether the giving of the notes constituted a payment in advance 
on account, as stated in the application. The authority of the 
agent to take the notes was not as clear as in this case. The 
court said that, if the delivery of the promissory notes to the 
agent constituted payment of the first premium, the policy was in 
force when the insured died, and the plaintiff was entitled to 
recover. In that case, most of the opinion is devoted to a discus- 
sion of the authority of the local solicitor to take the notes. There 
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was no such direct authority as in this case. After a lengthy 
discussion, the court concluded that the local agent had authority 
to take the notes, and that therefore they constituted payments of 
the first premium. The lower court had found that the first 
annual premium had not been paid; that the policy was never 
delivered, and rendered judgment for the defendant company. 
The Supreme Court reversed this, and directed judgment for 
plaintiff on the stipulated facts. 

[3] It follows from these authorities that the first year’s 
premium was paid by the note given by Mr. Cartee. Under these 
circumstances, the mailing of the policy by the company, in the 
usual course, constituted a delivery thereof. Kilborn vs. Pru- 
dential Ins. Co., supra; N. Y. Life Ins. Co. vs. Babcock, 104 Ga. 
67, 30 S. E. 273, 42 L. R. A. 88. 69 Am. St. Rep. 134; Kimbro vs. 
N. Y. Life Ins. Co., supra. 

[4] The cashier at Denver, by sending the note to a bank, with 
instructions that implied payment before delivery, could not affect 
the contract already made. The contract was complete when the 
application was accepted and the acceptance signified by mailing 
the policy. Kilborn vs. Prudential Ins. Co., supra. The act of the 
company in transmitting the policy must be construed in the light 
of the manner in which the company did business before in like 
cases. Mr. Cartee was induced to sign the application and make 
and deliver his note by being told by the agent, that the company 
did business that way; and he certainly proposed to do business 
with the company as the company was accustomed to do business, 
in like cases. The agent at Denver received the policy, charged 
with the duty of transmitting it to the local solicitor, to be put into 
the hands of the insured, for in that way the business had been 
done in every instance before. It was out of the power of any 
agent of the company, or even of the company itself, without the 
consent of the insured, to change a contract once made, and im- 
pose upon it new conditions. It certainly would be unjust for 
the insured to suffer because of a scramble between the company 
and the soliciting agent to get first hands on the premium. There 
was a difference of 32 cents between the amount of the note 
given and the premium mentioned in the policy. The Cashier’s 
letter to the bank shows that he was not very insistent about this. 
A difference between the notes and the premium existed in the 
case of Kilborn vs. Prudential Ins. Co., supra, and the court 
dismissed it as follows: “The fact that the face of the notes given 
to Knudtson (the local agent) amounted to slightly less than the 
sum due for the first premium is not important. It will be pre- 
sumed that the difference was waived.” 

[5] However, we prefer to put it on principle, and say that the 
contract made between the company and Cartee fixed the first 
premium at the amount of the note. The amount of the premium 
was not mentioned in the application. The local solicitor had 
authority to state to the applicant the amount of the first pre- 
mium. The applicant did not know what the amount was, and 
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could learn it only from the solicitor. She was the mouthpiece 
of the company to inform him. It was her duty to do this, and 
the company intrusted her with this duty. Her statement in that 
behalf was the statement of the company. The mind of the local 
agent which for that purpose was the mind of the company, met 
the mind of Mr. Cartee in fixing the amount of the first premium 
at the amount specified in the note. 

[6] Something is said in the company’s brief relative to a clause 
in the application that anything paid in advance, on account of the 
premium, shall be binding on the company only in accordance with 
the agent’s or cashier’s receipt therefor on the company’s au- 
thorized form. ‘The authorized form of receipt was set out on 
the application. This form itself recited that it would not be 
valid if issued after June 30, 1904. How this could apply to an 
application made in September, 1904, is incomprehensible. This 
clause is so manifestly a nullity that it forms no part of the appli- 
cation. 

[7] Something is also said relative to the question of estoppel, 
and that estoppel was not pleaded. As has been seen, the rights 
of the plaintiff do not rest at all upon estoppel. The rights of the 
plaintiff and the liability of the company rest entirely upon a 
plain contract in which estoppel plays no part.. 

As we are unable to discover any error against the company, 
the judgment is affirmed. 

Judgment affirmed. 

Hill, J., not participating. 


SUPREME COURT OF INDIANA. 


COMMERCIAL LIFE INS. CO. 
vs. 


SCHROYER. (No. 21,952.)* 


AVOIDANCE—FALSE REPRESENTATIONS—RETURN OF PRE- 
MIUMS. 


A life policy providing that fraudulent and false answers concerning oc- 
cupations and prior applications for insurance should render the in- 
surance void, and work a forfeiture of all premiums paid by insured, 
was not rendered absolutely void by breach of warranty or by false 
answers to such questions affecting the risk, but was only voidable 
at the election of the insurer, so that, before a defense on such ground 
could defeat a recovery by the beneficiary, the insurer must have 
exercised its election to rescind the contract, and tender a return of 
the premiums received, notwithstanding the provisions for forfeiture 
thereof. 


*Decision rendered, Oct. 4, 1911. 95 N. E. Rep. 1004. 
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(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392.) 
Myers, J. dissenting. 


j — from Circuit Court, Fayette County; George L. Gray, 
udge. 

Action by Anna Schroyer against the Commercial Life Insur- 
ance Company. Judgment for plaintiff, and defendant appealed 
to the Appellate Court, from which the case was transferred to the 
Supreme Court under Acts 1901, c. 259 (Burns’ Ann. St. 1908, § 
1405.) Affirmed. 


Ws. A. PickENs, CoNNor, ConNor & CHRISMAN, and Pick- 
ENS, Cox & Kaun, for Appellant. 

McKEE, Frost & Evuiort, for Appellee. 

Cox, J. 

Appellee, being a beneficiary in a policy of insurance issued by 
appellant upon the life of her husband, brought this action fol- 
lowing his death against appellant to recover thereon. From a 
judgment for appellee this appeal is prosecuted, and error on 
the part of the trial court in overruling appellant’s motion for a 
new trial is relied on for a reversal. 

Under this assignment of error, it is contended that the verdict 
was not sustained by the evidence, and that the court erred in 
giving and refusing to give instructions. Appellant answered the 
complaint by a general denial, and by a second and third para- 
graph of answer. In the second paragraph the execution of the 
policy was admitted, but it was alleged that the policy was void 
and of no effect, and in no way binding on appellant, for the 
reason that the insured in his application for the insurance made 
certain statements as to his occupation, and declared and war- 
-anted them to be true; that the statements were false, and made 
by insured to deceive appellant and to induce it to issue the policy ; 
that appellant did not know and had no means of knowing the 
truth or falsity of the statements, but relied on them, and issued 
thereon the policy in suit. The allegations of the third paragraph 
are identical with the second, except that the false statements 
alleged therein were in regard to former applications of insured 
for insurance in other companies and rejections by them. Ap- 
pellee replied specially to the third paragraph of answer, admit- 
ting that the statements of the insured set forth therein were false, 
but averring that the appellant had knowledge of their falsity 
before it issued the policy, and received the premium thereon. It 
is not contended by counsel for appellant that the evidence does 
not sustain a verdict for appellee on the general issue, or that on 
such issue there was any error in giving or refusing to give in- 
structions. Appellant’s whole defense proceeds upon the theory 
that its second and third paragraphs of answer were good, and 
that the evidence given thereunder made a case entitling it to a 
verdict. These answers were not good. They fail to allege that 
appellant upon the discovery of the alleged fraud took any steps 
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to rescind the contract by tendering back and offering to return 
the premium paid by insured or otherwise. No evidence was 
given or offered that appellant had done this. It is conceded that 
it had not, and it is contended that it was not necessary for it to 
do so. The contract of insurance involved provides that fraudu- 
lent and untrue statements such as those pleaded shall render the 
insurance void, and work a forfeiture of all premiums paid by 
insured. 

The rule as settled by the decisions of the courts of this state is 
that contracts of insurance with such provisions are not rendered 
absolutely void by a breach of warranty or by reason of false 
answers to questions affecting the risk contained in the application 
as a part of the contract of insurance, such as are involved in this 
case, but that they are voidable at the election of the insurer ; chat, 
before a defense on such ground can defeat a recovery by the 
beneficiary in a suit on the policy, the insurer must take proper 
steps to exercise its election to avoid and rescind the contract ; and 
that tendering back the premiums received is one of the necessary 
steps in making the election to rescind. Glens Falls Ins. Co. vs. 
Michael (1906) 167 Ind. 659, 74 N. E. 964, 79 N. E. 905, 8 L. R. 
A. (N. S$.) 708; American Cent. L. Co. vs. Rosenstein (App. 
1910) 92 N. E. 380; State Life Ins. Co. vs. Jones (App. 1910) 
g2 N. E. 879. See, also, 18 Harvard Law Review, 364. Answers 
to a complaint to recover on a policy in such cases must, to be 
sufficient, allege the facts showing the condition, its breach, and 
the election to avoid or rescind the contract; and to defeat a re- 
covery by reason thereof proof must be made of the facts so 
alleged. 

But counsel for appellant contend that the rule as laid down in 
the cases cited above does not apply to this because of the pro- 
vision in the contract here that the insured shall in such case 
forfeit premiums paid. Of course, it is obvious that, if the in- 
surer elect to avoid or rescind the policy, it is as if no contract had 
been made. ‘The termination of the contract in case the insurer 
elects to rescind it does not date from the time of the election, 
but from the breach of the condition. In this case the breach was 
before the consummation of the contract, and at the election of the 
insurer the contract became null from its inception, leaving no 
obligation resting upon either party to it. Appellant could not 
renounce the contract for the purpose of refusing to pay the 
amount it called for to the beneficiary, and in the same breath 
claim it to be in force for enabling it to retain the premium paid. 

I‘inding no error in the record warranting a reversal, the judg- 
ment of the lower court is affirmed. 

Myers, J. (dissenting. ) 

I ur in the result reached in the majority opinion on the 
ground of election by appellant after notice of the alleged false 
answer, but | am impelled to dissent from so much of the opinion 
as in ‘t holds that even though a contract of insurance is pro- 
cul fraud of the insured and the insurer is in ignorance, and 
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the risk attaches, the premium must be returned where the defense 
is interposed in an action at law upon the policy. ‘The rule may 
be otherwise in case of an action in equity to cancel the policy 
upon the ground of the requirement that the moving party shall 
do equity, and the ground of the distinction between actions in 
equity and actions at law on the policy has been lost sight of, and 
much confusion has thereby arisen. 

It seems to me no answer to say when there is an action on the 
policy that the contract becomes noneffective from the beginning, 
and hence no risk attaches. That depends upon the fact as to 
whether there is a discovery, so that there may be ground for an 
election to rescind, for until discovery, some risk necessarily at- 
taches, even though it should not be the full risk contracted for, 
and, in addition, the fact that there is a necessary expense in 
procuring the contract. It is not wholly unilateral. Some risk 
necessarily attaches as an element of nondiscovery itself, and from 
the fact of issuance of the policy, but the contract is none the less 
fraudulent, though there be no discovery, and, so long as any risk 
attaches, it becomes in effect a wagering contract, and it seems 
to me in such case, even thought there is discovery of the fraud, 
there should be no recovery of the premium, and this court has 
held that, so long as any risk attaches, there can be no recovery of 
premiums on the ground that there can be no apportionment risk. 
American, etc., Co. vs. Bertram, 163 Ind. 51, 70 N. E. 258, 64 L. 
R. A. 935; Continental, etc., Co. vs. Houser, 111 Ind. 266, 12 N. 
E. 479; Standley vs. Northwestern, etc., Co., 95 Ind. 254. The 
Appellate Court has held the same. American, etc., Co. vs. Mead, 
39 Ind. App. 215, 79 N. E. 526; Metropolitan Co. vs. Bowser, 20 
Ind. App. 557, 50 N. E. 86; Metropolitan, etc., Co. vs. Mc- 
Cormick, 19 Ind. App. 49, 49 N. E. 44, 65 Am. St. Rep. 392. If it 
be said that it is a wagering contract on the part of the insurer, 
then the law should leave the parties where they place themselves. 
It seems to me that any other rule invites wagering contracts, 
deception, and perjury, and that a wise public policy would be 
subverted in the rule I suggest, which has been held by many of 
the courts. Taylor vs. Grand Lodge, 96 Minn. 441, 105 N. W. 408; 
3 L. R. A. (N. S.) 114; Ronald vs. Mututal Life Ass’n, 132 N Y. 
378, 30 N. E. 739; Thompson vs. Travelers’, etc., Co., 11 N. D. 
274, 91 N. W. 75; Id., 13 N. D. 444, 101 N. W. goo; Stringham 
vs. Mutual, etc., Co., 44 Or. 447, 75 Pac. 822; Blaeser vs. Me- 
chanics’ etc., Ass’n, 37 Wis. 31, 19 Am. Rep 747; Georgia, etc., 
Co. vs. Rosenfield, 95 Fed. 358, 37 C. C. A. 96; United States Co. 
vs. Smith, 92 Fed. 503, 34 C. C. A. 506; Lewis v. Pheenix, etc., 
Co., 39 Conn. 100; Hoyt vs. Gilman, 8 Mass. 336; Insurance Co. 
vs. McTague, 49 N J. Law, 587, 9 Atl. 766, 60 Am. Rep. 661; 
Joyce on Insurance, 1406. The rule of requiring the return of 
premiums paid applies in case of actions in equity to cancel the 
policy, and not in actions at law upon the policy, is asserted in 
numerous well-reasoned cases, which seem to me to declare the 
true rule. United States Co. vs. Smith, supra; National, etc., Co. 





Life.| Robinson vs. Mut. Res. L. 1. Co—Scovill, &c. 2091 


vs. Duncan, 44 Colo. 472, 98 Pac. 634, 20 L. R. A. (N. S.) 340; 
Provident, etc, Co. vs. Whayne, 131 Ky. 84, 93 S. W. 1049; 
Venner vs. Sun Life Co., 17 Can. S. C. 394. 

It can scarcely be questioned that, although the contract pro- 
vides that fraud shall render the policy void, they are universally 
held not to be void, but voidable at the election of the insurer, 
and for that reason alone a risk attaches, subject to be defeated at 
the election of the insurer, and hence the reason for the rule of 
requiring tender of the premiums when equity is appealed to to 
cancel the policy, while, on the other hand, when an action is 
brought on the law side of the court on the policy, the insurer 
may stand on his legal defense, and the law leaves the insured 
where he has placed himself by his own fraud, from which he is 
not permitted to take advantage, or speculate upon the fact of his 
having paid money on a contract rendered fraudulent by his own 
conduct. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
SECOND CIRCUIT. 
ROBINSON 


vs. 


MUTUAL RESERVE LIFE INS. CO.* 


SCOVILL 
Us. 


SAME. (Nos. 289, 290, 292.)* 


Tote COMPANIES — DISSOLUTION — DISTRIBUTION OF 


Under the laws of New York, a mutual insurance company may create 
a reserve fund immune against claims of general creditors in the 
nature of a trust to be devoted to the payment of ‘assessments” thus 
benefiting living members, or to the payment of “death losses,” thus 
benefiting beneficiaries, and persons giving credit to such _corporation 
are chargeable with knowledge that certain parts of its income may 
be set aside. 


(For other cases, see Insurance, Dee. Dig. § 72.) 
wad COMPANIES—SOLVENCY—DISTRIBUTION OF AS- 
Where, in proceedings involving the distribution of the funds of an in- 


solvent insurance company, a beneficiary intervened “on her own be- 
half and on behalf of any and all persons similarly situated,” and no 


* Decision rendered, July 17, 1911. 189 Fed. Rep. 347. 
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one élse intervened in support of this class who secured an advan- 
tageous disposition of their claims, the court would, if it deemed the 
controversy so complicated and the \interests so involved that the 
claims of such particular beneficiaries would not otherwise have been 
properly represented, have discretionary power to allow claims for 
legal services for counsel representing such interests to be paid out 
of the funds. 


(For other cases, see Insurance, Dec. Dig. § 72.) 


Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Suits by James C. Robinson and by Reuben O. Scovill against 
the Mutual Reserve Life Insurance Company. Appeal from a 
final decree distributing the funds of defendant. Affirmed. 

This cause comes here upon appeal from final decree distribu- 
ting the funds of defendant, an insolvent insurance company, 
among the several claimants. The company is the one which was 
before the Supreme Court in Polk vs. Mutual Reserve Life In- 
surance Company, 207 U. S. 310, 28 Sup. Ct. 65, 55 L. Ed. 222. 
The opinions of the Circuit Judge dealing with the questions 
raised on this appeal are reported in 175 Fed. 624, and 182 Fed. 
850. 

See, also, 175 Fed. 629. 


Before Lacombe, Coxe, and Noyes, Circuit Judges. 


SEwELL T. Tync and Joun JT. McGovern, for Appellants 
Turley & Turley, Loring, and others. 

Cuartes T. B. Rowe (Frederick A. Card, of counsel), for 
Appellants Carroll and Fitzgerald. 

GILBERT E. Ror (Roe & McCombs, of counsel), for Appellant 
Dogge. 

Mites M. Dawson, for Appellant Campbell. 

VAN IDERSTINE & BARKER, for Appellants Robinson, Whipple, 
and others. 

Tuomas Carmopy, Atty. Gen., and W1LL1AM A. McQualp and 
Ropert P. BEYER, Deputy Attys. Gen., for the People. 

Wo. Beverty WINsLow, for Appellees Robinson and Scovill. 

Joun M. Scosie, for Appellees Catoe and others. 


LacoMBE, C. J. 

[1] The special master’s report has marshaled t!. facts ex- 
haustively ; his report and the two opinions of Judge Ward contain 
all that it is necessary to say, since we concur fully n the con- 
clusions expressed in the decree. Upon the argunx our first 
impression was rather adverse to the proposition that he reserve 
fund created by the members of the old associatii could be 
made immune as against the claims of general cree ors. But 
an examination of the various New York authorities “ich have 
been cited satisfies us that associations such as this: ~, if they 
choose, create just such a trust which shall be devote: the pay- 
ment of “assessments,” thus benefiting living memb r to the 
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payment of “deuil: ws.cs,” thus benefiting beneficiaries. All per- 
sons giving credit to such a corporation are chargeable with 
knowledge that a certain part of its income from assessments may 
be thus set aside. These authorities further indicate that the ques-. 
tion whether or not such a trust has been created is one to be de- 
termined in each case from an examination of the Constitutions, 
by-laws, certificates, etc., of the particular company under con- 
sideration. ‘The analy sis of these documents in the special master’s 
report fully supports the conclusion that the funds, identifiable as 
part of the old reserve fund, which have come into the possession 
of the receiver, are pledged first to pay death claimants under 
assessments policies. We are not persuaded that by misapplica- 
tion of funds received from the members who came in after re- 
organization under the level premium plan, the latter or their 
beneficiaries have by subrogation acquired any rights against that 
specific fund; the evidence fails satisfactorily to show such diver- 
sions. 

As to the claims against the general funds, presented by the 
death claimants in both classes, the living policyholders, the gen- 
eral creditors, and the state of New York for franchise tax and 
certain disbursements, we fully concur with the circuit court. 

As to the claim for allowances for legal services and disburse- 
ments of counsel who represented Christina S. Dogge, we un- 
derstand the Circuit Court to have refused to make any such 
allowance solely on the ground of lack of power. Mrs. Dogge was 
a beneficiary under an assessment policy and was allowed to inter- 
vene “on her own behalf and on behalf of any and all other per- 
sons similarly situated.” No one else intervened in support of 
this class of claimants, who have secured an advantageous dispo- 
sition of their claims. It is no doubt true that the services did not 
increase the assets in the hands of receivers, and it is equally true 
that, under the authorities, the court cannot require the other 
claimants of the same class who did not join with Mrs. Dogge and 
contribute to the expense, to give up part of their claim in order 
to create a fund to pay for the services, but it does not follow that 
the court is powerless to compensate, if in its sound judgment 
compensation is due. 

[2] Where a complicated controversy — many different 
interests in a fund is before the court, and some particular interest 
is not so represented that the facts supporting its claim are likely 
to be fully brought out and properly presented, we know no 
reason why the court may not assign some competent person to 
do such work and compensate him, as receivers’ counsel are 
compensated, viz., out of the funds in the hands of receivers. We 
think it would be unfortunate if the courts did not possess such 
power, because the receivers necessarily represent so many dif- 
ferent interests that they must generally stand neutral, and there 
will be many occasions where correct conclusions can be reached 
only after all sides of the controversy have been vigorously pre- 
sented. 


t 


) 
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Whether this be such a case or not is a question to be left to the 
sound discretion of the circuit judge ; the affirmance of this decree 
is not to be taken as foreclosing him from allowing Mrs. Dogge’s 
claim to be again presented him, if he thinks it a proper one to 
be reconsidered. 

NoyEs, C. J. (dissenting). 

A man must be just before he is generous; much more, if his 
charity begin at home. He may put aside moneys and agree with 
himself that they shall be used only for particular purposes; but 
still his creditors may seize them. He may die and leave a will 
creating funds for many objects; but he cannot thereby defeat 
the demands of his creditors. That which a man has the right to. 
reserve either for his uses or charities is that which remains after 
his debts are paid. 

A corporation may create special funds for the benefit of its 
stockholders or members; but it must first meet its obligations to: 
its creditors. The courts have many times said that the assets of a 
corporation constitute a trust fund for the payment of its debts. 
1And this is true whether the corporation have or have not, 
capital stock. 

The primary reason why the stockholders or members of an 
insolvent corporation cannot appropriate its property and leave 
its debts unpaid is that they, in reality, are the corporation. They 
cannot pay themselves at the expense of their creditors. And this 
reason is quite as strong and the principle quite as applicable in 
the case of an insolvent co-operative insurance corporation as in 
any other case. Manifestly, the assets of such a corporation 
which the members have the right to divide, are those only which 
remain after the general creditors are paid. 

The beneficiaries of deceased members of a co-operative in- 
surance corporation stand in a position similar to that of legatees. 
under a will. They take by and through the member as the legatee 
takes through the testator, and are subject to the limitations at- 
taching to the member. And while their rights may be vested and 
they may sue on the policy, they must look, as must the legatee, to 
the assets remaining after the payments of debts. In one sense 
they are creditors, but they are not like the general or outside 
creditors. Their rights are subject to the rules and regulations of 
the corporation because they take through them. The outside 
creditors deal with the corporation at arm’s length. 

It follows then that if the reserve fund in question in this case 
constitute part of the assets of this insolvent corporation, it must 
first be applied to the payment of the general creditors. And 
as such fund was created out of the moneys of the corporation, it 
does constitute a part of its assets unless in one of two contin- 
gencies :— 


* However the trust fund doctrine may be regarded all the discussion of 
it serves to emphasize the proposition that when the affairs of a cor- 
poration are being wound up distribution must be made to the creditors 
before stockholders or members receive anything. 
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(1) Unless the state of New York which created the corpora- 
tion, has expressly provided by statute that reserve accumulations 
of co-operative insurance corporations shall not constitute a part 
of their assets and shall be free from the charge of their debts ; 

(2) Unless the reserve fund constituted a valid trust fund. 

Now the only New York statute upon the. subject to which 
attention has been directed is the act which provides that nothing 
in it shall prevent the creation of a reserve fund for the payment 
of assessments or death losses. Manifestly this statute, considered 
as a positive grant of authority, falls far short of providing that 
a reserve fund if created shall not, in respect of general creditors, 
constitute a part of the assets of the corporation. The statutory 
provisions are consistent with the creation of a fund for the pur- 
pose stated, but subject to the payment of debts. 

The reserve fund did not constitute a trust fund because, in the 
first place, the corporation did not part with dominion over it. 
The moneys were merely placed in the hands of a custodian and 
were not altogether kept there. In the second place there was no 
trust because there was no designated beneficiary. The fund was 
to be distributed among members or “as the court shall direct.” 
In the third place if there were a trust at all, it was for the benefit 
of the members of the corporation—in reality the corporation 
itself—and was, consequently, invalid as to outside creditors. 

For these reasons I am of the opinion that, with respect to the 
general creditors the reserve fund in question constituted a part 
of the assets of the corporation to which they had the right to 
look for the payment of their debts before it could be distributed 
to the members or their beneficiaries. While I have reached this 
conclusion merely by applying what would seem to be elementary 
legal principles, I think that it is not in conflict with, but is rather 
supported by, the decisions of the New York Court of Appeals 
which have been referred to. 

For the reasons stated in the opinion in Matter of Traders’ & 
Travelers’ Accident Co., 68 Misc. Rep. 440, 125 N. Y. Supp. 85, 
which I approve. I think that the claim of the state of New York 
is entitled to a preference. 

In my opinion the decree of the circuit court should be reversed 
with respect to the claims of the general creditors and the claim of 
the state of New York. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Essex. 


YORK 


vs. 


FLAHERTY Et aAt.* 


PREMIUMS—PAYMENT IN FRAUD OF CREDITORS—LOAN. 


Under Rev. Laws, c. 118, § 73, providing that premiums paid on life 
insurance in fraud of creditors shall inure to their benefit out of the 
proceeds of the policy, where a husband paid full premiums on life 
insurance, payable to his widow in fraud of his creditors, not- 
withstanding the insurer had made a loan to the husband with her 
consent, the widow was not entitled to reduce the proceeds of the 
policy out of which the creditors were entitled to payment _by de- 
ducting the amount of the loan, or reducing the proceeds in pro- 
portion of the amount of the loan as compared with the amount 
of the policy. 


(For other cases, see Insurance, Cent. Dig. $§ 1479-1485; Dec. Dig. § 590.) 


POLICY—TRANSFER. 


Where insurer, at insured’s request, they being the only parties in interest, 
altered a policy so as to make it payable $4,000 to the insured’s 
second wife and $1,000 to his son, there is a sufficient transfer of 
os soy though unknown to the transferees until after insured’s 
dea 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


POLICY—VALIDITY. 


Validity of a policy of life insurance, payable to insured’s wife and child, 
does not depend on their consent to the provision for their benefit 
when originally made. 


(For other cases, see Insurance, Dec. Dig. § 138.) 


RETENTION OF PROCEEDS TO POLICY—INTEREST. 


Where an insurer retains money, part of the proceeds of a policy, merely 
because of a demand and proceedings of creditors of insured, and 
is not shown to have realized interest thereon, it is not for that 
reason chargeable with interest. 


(For other cases, see Insurance, Dec. Dig. § 508.) 


TRANSFER OF POLICY IN FRAUD OF CREDITORS. 


Transfer of a life policy to insured’s wife, in the absence of any as- 
signment, legal or equitable, as security, or any trust created for 
benefit of creditors generally, could not be avoided because of rep- 
resentations and assurances made by insured to some of his creditors. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


Case Reserved from Superior Court, Essex County. 

Action by Sumner D. York, as administrator of the estate of 
John J. Flaherty, deceased, against Mabel E. Flaherty and others. 
Case reserved on report of special master. Judgment for plaintiff. 


* Decision rendered, Oct. 16. 1911. 96 N. E. Rep. 53. 
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FreEDK. H. Tarr and ALDEN P. Wuirt, for Plaintiff. 
HERBERT PARKER and LINCOLN S. S1monps, for Defendants. 


SHELDON, J. 
[1] 1. It is not disputed that Mrs. Flaherty is entitled to hold 
the net proceeds of the $10,000 policy on the life of her late 
husband, or that subject to the statute of limitations she is liable 
to account to the plaintiff for the premiums which were paid 
thereon by her husband. R. L. c. 118, § 73; St. 1907, c. 576, § 73; 
Bailey vs. Wood, 202 Mass 549, 89 N. E. 147, 25 L. R. A. (N. 8S.) 
22; Id., 202 Mass. 562, 89 N. E. 149. The master ruled that 
this liability was for the premiums paid within six years before 
the bringing of the suit ; the plaintiff claims that his cause of action 
did not accrue until the death of Mr. Flaherty, and includes the 
premiums paid within six years before that event, being all the pre- 
miums which were found to have been paid in fraud of creditors. 
In our opinion, this contention is correct. 

|2] These premiums by the terms of the statute are to inure to 
the benefit of the creditors “from the proceeds of the policy,” and 
in no other way. The right to recover their amount cannot accrue 
until the maturity of the policy, which was to be upon Mr. 
Flaherty’s death. The stipulation for surrender values does not 
affect this; for that was conditional upon a surrender by the ben- 
eficiary, which never was made or required to be made. Blinn 
vs. Dame, 207 Mass. 159, 93 N. E. 601; Wilde vs. Wilde, 209 
Mass. 205,95 N. E. 295. But the statute of limitations begins 
to run only after the cause of action has accrued. R. L. c. 202. 
Accordingly it has been held in Alabama that a cause of action like 
this arises and becomes fixed upon the death of the person in- 
sured. Lehman vs. Gunn, 124 Ala. 213, 27 South. 475, 51 L. R.A. 
112, 82 Am. St. Rep. 159. No action could have been maintained 
by a creditor of Mr. Flaherty at the time of the payment of any 
premium, either against the company (Central Bank of Wash- 
ington vs. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370) or 
anyone else, for there could be then no proceeds of the policy. 
There is nothing to the contrary of this in Troy vs. Sargent, 132 
Mass. 408. 

There was, if there could have been, no fraudulent concealment 
in the meantime of the cause of action. R. L. c. 202, § 11. The 
master has not found such a concealment by any one; upon the 
facts reported, we cannot make such a finding, even as to Mr. 
Flaherty, under the rule stated in Knowles vs. Knowles, 205 Mass. 
290, 294, 91 N. E. 213. We need not consider whether the rights 
of Mrs Flaherty would have been affected by such conduct of her 
husband. 

[3] 2. We need not determine whether the loan made to Mr. 
Flaherty by the insurance company should be treated as merely 
a loan to him secured by a pledge of the property of his wife, or as 
an advance payment of a part of the amount to become due under 
the policy and operating to reduce that amount pro tanto and so as 
L—vol. XL.—131. 
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made in legal effect to the wife, to whom the policy was payable 
and who joined in signing the note. However this may be, full 
premiums, lessened only by the right to share in the surplus funds 

of the company, were in fact paid both before and after the loan 

was made; and the statute is express that these payments shall 

inure to the benefit of the husband’s creditors. It is immaterial 

whether Mrs. Flaherty, having paid the loan out of the proceeds 

of the policy after her husband’s death, lias a claim for indemnity 

against his insolvent estate, under the rule of Browne vs. Bixby, 

190 Mass. 69, 76 N. E. 454, and cases there cited. She has chosen 

to claim the benefit of the statute which gives to her the proceeds 

of the policy at the expense of his creditors; she must bear the 

burden which the same statute puts upon her by accounting to 

them for the amount of the premiums which were paid in fraud 

of their rights. As was said by the plaintiff in argument, it would 

frustrate the purpose of the statute to allow her to diminish this 

amount by deducting therefrom the amount of this loan, or even 
by reducing it-in proportion to the amount of the loan as com- 
pared with the total amount of the policy. 

It follows that as to this part of the case the plaintiff is en- 
titled to recover from Mrs. Flaherty the sum of $1,513.10, 
instead of the smaller sum of $1,255.10, with interest. 

[4,5] 3. There was a sufficient transfer of the $5,000 policy to 
Mr. Flaherty’s second wife and son, although it was not known to 
them until after his death. This transaction was not in form an 
assignment, although its effect was the same and in its legal 
operation it was tantamount to an assignment. Bailey vs. Wood, 
202 Mass. 562, 573, 89 N. E. 149. It was effected by an amend- 
ment or alteration of the terms of the policy made by the insur- 
ance company at the request of the person insured, these being 
then the only parties in any way interested in the contract of 
insurance. ‘This made the terms of the policy such that four 
thousand dollars were to be paid on the death of the insured to his 
second wife, and one thousand dollars to his son. It thus stood 
as if the policy originally had been made payable to them. No 
consent on their part was required. The validity of a policy of 
life insurance made payable to the wife or child of the insured 
does not depend upon their consent to the provision when ori- 
ginally made. Derome vs. Vose, 140 Mass. 575, 5 N. E. 478; 
Johnson vs. Alexander, 125 Ind. 575, 25 N. E. 706, 9 L. R. A. 
660. No such requirement was made in the statute. R. L. c. 118, 
§ 73. The case is not within the decisions in which it has been 
held that a gift is incomplete and invalid unless there has been 
something equivalent to a delivery and acceptance. We need not 
consider whether it is open to the plaintiff upon the pleadings 
to contend that the gift of the policy was incomplete and inef- 
fectual; for such a contention could not be sustained. 

[6] 4. It remains true, however, that this policy was not 
originally effected in favor of either of these beneficiaries, but has 
only since been made payable to them by a transaction which was 
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in fraud of Mr. Flaherty’s creditors. Matthews vs. Thompson, 
186 Mass. 14, 71 N. E. 93, 66 L. R. A. 421, 104 Am. St. Rep. 
550. Such a transfer made to a wife cannot itself be avoided by 
creditors; made to a son, it can be. Bailey vs. Wood, 202 Mass. 
562, 89 N. E. 149. And it seems plain that the transfer to the wife 
of a stated part of the amount of the policy cannot be avoided by 
creditors any more than could have been done if the whole amount 
had been payable to her. But the plaintiff, being entitled to avoid 
the whole transfer to the son, can hold the one thousand dollars 
made payable to him. As the insurance company has retained 
this sum, the plaintiff is entitled to a decree therefor against the 
company. 

[7] 5. The master has charged the insurance company with 
interest on this sum. If the company had retained the money 
merely in consequence of the demand of the creditors in this suit 
and of these proceedings by them or in their behalf, and was not 
shown to have realized any interest thereon, it ought not to have 
been charged with such interest. Norris vs. Mass. Ins. Co., 131 
Mass. 294, 296. But no such facts have been found, nor have 
findings as to these questions been asked for by the company. It 
has made no objection to this charge of interest; and of course 
no other defendant can raise the question. We must as to this 
follow the master’s report. 

[8] 6. The transfer to the wife cannot be avoided by reason 
of the representations and assurances made by Mr. Flaherty to 
some of his creditors. The master has found that there was no 
assignment legal or equitable of any insurance as security and no 
trust created for the benefit of these creditors or of his creditors 
generally. For that reason such cases as Clark vs. Flint, 22 Pick. 
231, 33 Am. Dec. 733, are inapplicable. 

[9] 7. No premiums were paid on the $5,000 policy after its 
transfer, and we do not think that it can be said that any premiums 
paid before that time were paid in fraud of the creditors of the 
insured. When these were paid, after the death of his first wife, 
he alone had the beneficial interest in the policy, and the creditors 
suffered no prejudice. It was not found, and we do not see 
that it ought to have been found, that he made any of these pay- 
ments with the intention of transferring afterwards to his second 
wife, or to any one else, the fund which should be created or in- 
creased by these payments. If this had been the case, a different 
question would be presented. The fund itself, but for the pro- 
visions of the statute, could have been appropriated by the cred- 
itors; so far as it was made payable to the son of the insured it is 
now to be given to them. We cannot give them also the premiums 
which were not paid in fraud of their rights; and we need not 
discuss the questions which have been argued as to any appor- 
tionment of these premiums. 

[10] 8. The estate of Mr. Flaherty having been found to be 
insolvent, the plaintiff is the proper person to bring and maintain 
this bill. Wall vs. Provident Institution, 6 Allen, 320; Parker vs. 
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Flagg, 127 Mass. 28; Putney vs. Fletcher, 148 Mass. 247, 19 N. E. 

O. 

The plaintiff is to have a decree against the defendant insurance 
company for one thousand dollars with interest as found by the 
master and with further interest until the entry of the final decree, 
and against the defendant Mabel E. Flaherty for fifteen hundred 
and thirteen and ten one-hundreths dollars with interest of three 
hundred and sixty and sixty-one one-hundreths dollars to July 
25, 1907, the date of bringing suit, and with further interest to the 
date of the final decree. He should have costs against all the de- 
fendants. 

So ordered. 


SUPREME COURT OF ILLINOIS. 


ROYAL LEAGUE 


VS. 
SHIELDS Et a..* 


FRATERNAL INSURANCE—FUNDS—PARTIES ENTITLED TO. 

A fraternal benefit association organized to issue certificates for the 
benefit of the families, heirs, blood relations, affianced husband or 
wife of, or to persons dependent on, the member, may not collect 
funds for the benefit of a person not within the classes enumerated, 
and the application of a member to pay a certificate to an ineligible 
person is void, and the fact that a person outside of the specified 
classes is named in the certificate does not defeat the right of the 
beneficiary designated by law. 


{For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


FRATERNAL INSURANCE—SURRENDER OF ORIGINAL CER- 
TIFICATE AND ISSUANCE OF NEW CERTIFICATE— 
EFFECT. 

Where the original certificate issued by a fraternal benefit association 
made payable to a person competent to take is surrendered anid 
a second certificate issued, the second certificate is binding only in 
case it is effectually substituted for the original certificate, and the 
original certificate stands unless the beneficiary named in the second 
certificate is competent to take. 

(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


FRATERNAL INSURANCE—PAYMENT OF BENEFITS—JUDI- 
CIAL CONTROL 

The courts may. control the payment of funds collected by a fraternal 
benefit association in accordance with the rules of law. 


(For other cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. § 691.) 


* Decision rendered, June 20, 1911. Rehearing denied, Oct. 23, I911. 
go N. E. Rep. 45. 
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FRATERNAL INSURANCE — BENEFICIARIES —“DEPENDENT.” 


Dependence within Hurd’s Rev. St. 1909, c. 73, § 258, authorizing the 
organization of fraternal benefit associations for the benefit] of 
families, heirs, blood relations, and dependents of the members, 
is a question of fact; but a liberal construction must be given to a 
certificate issued by a fraternal benefit association, and dependence 
founded on a moral duty to provide for another must be recog- 
nized, and a state of dependency may exist though no legal or moral 
duty rests on one to give aid to ‘the dependent, but — 
cannot rest alone on a promise or contract, and the word “depende 
is in some sense at least used as similar to the dependence which 
usually obtains in the family relation. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 
(For other definitions, see Words and Phrases, vol. 2, pp. 1991-1993.) 


FRATERNAL INSURANCE — BENEFICIARIES—‘DEPENDENT.” 


A member of a fraternal benefit association surrendered his certificate 
payable to his nieces, and obtained a second certificate and designated 
therein a woman not a relative in whom he had become interested. 
He had furnished money for many years for the support of the 
woman and her mother. The wages of the woman otherwise con- 
stituted the chief means of support of herself and mother. The 
member, some years before his death, informed the woman of the 
certificate. Held, that she was not a dependent within Hurd’s Rev. 
St. 1909, c. 73, § 258, authorizing certificates for the benefit of persons 
dependent on the member, and she could not recover on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 
Vickers, Cartwright, and Farmer, JJ., dissenting. 


Appeal from Appellate Court, First District, on Appeal from 
Circuit Court, Cook County; Richard S. Tuthill, Judge. 

Bill of interpleader by the Royal League against Sarah A. 
Shields, Agnes J. Carden, and Frieda M. C. Wassmann to deter- 
mine the right to the proceeds of a fraternal benefit certificate. 
There was a judgment of the Appellate Court reversing a decree 
in favor of Frieda Wassmann, and she appeals on a certificate 
of importance. Judgment of Appellate Court affirmed. 


Henry Russett Piatt, for Appellant. 
GeorcE C. Fry, for Appellee. 


CarTER, C. J. 

The Royal League, a fraternal benefit association incorporated 
under the laws of this state, filed its bill of interpleader against 
Sarah A Shields, Agnes J. Carden, and Frieda M. C. Wassmann, 
asking that the court determine who was entitled to $4,000 held 
by the league. The money was deposited on the order of the court 
with its clerk and the Royal League discharged out of the case. 
The master and the circuit court found in favor of Frieda 
Wassmann. Mrs. Carden alone appealed to the Appellate Court, 
where the decree of the circuit court was reversed, and the cause 
remanded, with directions to enter a decree in her favor as en- 
titled to all of said fund. Frieda Wassmann has brought the case 
here by appeal on a certificate of importance. 

Michael Shields made application for membership in the Royal 
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League on July 2, 1888, stating in his application that the benefit 
to which he might be entitled should be paid at his death, $1,000 
to Agnes Jennings and $3,000 to Kittie Jennings. This applica- 
tion was approved and a benefit certificate issued accordingly on 
July 31, 1888. Kittie Jennings died in 1900. Thereafter Mi- 
chael Shields surrendered the first certificate, and at his request on 
May 10, 1901, a second certificate was issued in lieu thereof, with 
Frieda Martha Carolina Wassmann as the sole beneficiary. 
Michael Shields died intestate May 6, 1906, having made no 
changes as to said second certificate in the Royal League. His 
widow Sarah A. Shields, survived him; but he left no direct de- 
scendants. Agnes Jennings, subsequent to the date of the first 
certificate, married, and is the appellee Agnes J. Carden. Shields 
first met Frieda Wassmann when she was 19 years of age, some 
10 years before his death. She was a manicurist and manicured 
his nails where she was employed, particularly with reference to 
breaking him of the habit of biting his nails, and he became in- 
terested in her welfare. After she had done this work for him for 
several months, her mother became ill, and she was compelled to 
remain at home. He learned from her employer this fact and 
looked her up. He found the mother greatly worried because the 
daughter was away from her employment and losing earnings 
which were much needed. He told the mother that the daughter 
need not go back to work; that he wanted her to be considered as 
his adopted daughter; that he would be responsible for her sup- 
port ; that he had no children, and his wife was wealthy in her own 
right. He gave the family $20 and continued these payments, 
furnishing about $50 a month for nine years; the last payment 
being made only three or four days before his death. The 
mother at the time of the first visit was suffering from a nervous 
breakdown, which the evidence tends to show was caused, in part, 
through the failure of a bank and the loss of all her money, 
$1,800. Prior to that time she had been keeping boarders. Her 
daughter's wages were her chief means of support. Several 
months after Shields commenced helping the family, Frieda 
returned to her former employment; but in her absence her 
mother grew worse, and he again told the daughter to give up 
her work and take care of her mother. Some years before his 
death he told Frieda about the benefit certificate in the Royal 
League, and said one niece was dead and the other (Mrs. 
Carden) was taken care of. 

The statute under which the Royal League was organized au- 
thorized such an association to issue certificates for the benefit of 
the families, “heirs, blood relations, affianced husband or affianced 
wife of or to persons dependent upon the member.” Hurd’s 
Stat. 1909, p. 1329. The charter of the organization stated that 
it was established to pay the benefits “to the family or those de- 
pending upon” the deceased member. Its by-laws provided that 
the application should state the members of his family, “relatives 
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or those dependent upon him to whom he desires his benefit 
paid.” 

[1] A fraternal benefit association cannot collect funds for 
the benefit of any person unless he is in one of the classes enu- 
merated by the statute. Any direction of a member to pay the 
amount to be due to an ineligible person is void. If a person 
outside of the specified classes is named in the certificate that 
fact does not defeat the right, in said fund, of the beneficiaries 
designated by the law. Alexander vs. Parker, 144 Ill. 355, 33 
N. E 183, 19 L. R. A. 187; American Legion of Honor vs. Perry, 
- Mass. 580, 5 N. E. 634; Palmer vs. Welch, 132 Ill. 141, 23 N. 

. 412. 

[2] A second certificate binds only in case it is effectually 
substituted for the first, and the first stands unless the persons 
named in the second are competent to take. Order of Golden 
Cross vs. Merrick, 163 Mass. 374, 40 N. E. 183. 

[3] The courts can control the payment of such funds in ac- 
cordance with the rules of law. Ancient Order United Workmen 
vs. Ehlman, 246 Ill. 555, 92 N. E. 962. 

[4] The chief contention here is whether Frieda Wassmann 
was dependent upon Michael Shields. Dependence is a question 
of fact, and the facts in each case can alone determine whether 
or not the beneficiary is a dependent, as that term is used under 
the statute and in the contract of insurance. Alexander vs. 
Parker, supra; Niblack on Benefit Societies (2d Ed.) § 195. This 
court defined “dependent” as the term is used in such contracts, 
in Alexander vs. Parker, supra, on page 366 of 144 Ill., on page 
184 of 33 N. E. (19 L. R. A. 187), as “one who is sustained by 
another or relies for support upon the aid of another.” A hired 
servant is held not to be a dependent. Ancient Order United 
Workmen vs. Gandy, 63 N. J. Eq. 692, 53 Atl. 142. A mother has 
been held under certain facts not to be a dependent (Elsey vs. 
Odd Fellows, 142 Mass. 224, 7 N. E. 844), so also a brother 
(American Legion of Honor vs. Smith 45 N. J. Eq. 466, 17 Atl. 
770). An adopted child may or may not be a dependent, and the 
dependency will not rest upon whether there has been a legal 
adoption. Murphy vs. Nowak, 223 Ill. 301, 79 N. E. 112,7 L. R. 
A. (N. S.) 393. A person who assisted a deceased member and 
took care of him in his last illness was held not to be a dependent. 
Groth vs Central Verein, 95 Wis. 140, 70 N. W. 80. A creditor is 
not a dependent. Skillings vs. Massachusetts Benefit Society, 146 
Mass. 217, 15 N. E. 566. An illegitimate child, even though the 
father had been boarding with the mother and paying therefor, 
was held not dependent upon the father. Lavigne vs. Ligue des 
Patriotes, 178 Mass. 25, 59 N. E. 674, 54 L. R. A. 814, 86 Am. St. 
Rep. 460; Supreme Tent vs. McAllister, 132 Mich. 69, 92 N. W. 
770, 102 Am. St. Rep. 382; James vs. Supreme Council (C. C.) 
130 Fed. 1014. “The beneficiary must be dependent upon the mem- 
ber in a material degree for support or maintenance 
and assistance and the obligation upon the part of the 
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member to furnish it must, it would seem, rest upon 
some moral or legal or equitable grounds, and_ not 
upon the purely voluntary or charitable impulses or dis- 
position of the member.” McCarthy vs. New England Order of 
Protection, 153 Mass. 314, 26 N. E. 866, 11 L. R. A. 144, 25 Am. 
St. Rep. 637. The dependency required is not necessarily a 
legal one; but this court held, in Alexander vs. Parker, supra, on 
page 366 of 144 Ill., on page 184 of 33 N. E. (19 L. R. A. 187), 
that “dependence for favor or for affection or for companionship 
is excluded.” In that case the court was discussing whether or 
not an affianced wife was dependent, and held, under the facts of 
that case, that she was not. Since that time the law in this state 
has been amended so that the afhanced wife, though not a de- 
pendent, may be made the beneficiary ; but the rule laid down in 
that case still holds, that dependence “for favor or affection’’ is 
excluded. A liberal construction should be given to such a con- 
tract, and dependence founded upon a moral duty to provide for 
another should be recognized as well as that which arises from a 
legal duty. Carmichael vs. Mutual Benefit Ass’n, 51 Mich. 494, 
16 N. W. 871. Dependency cannot rest alone on a promise or 
contract ; it must be decided from the facts existing in each case. 
A state of dependency might exist even though no legal or moral 
duty rested upon the member to give aid to the dependent. 1 
Bacon on Ben. Soc. & Life Ins. (3d. Ed.) § 261. While no def- 
inition of dependency can be given that will include every case, 
and each case must be decided according to its particular merits, 
the word “dependent,” as that term is used with reference to 
these fraternal benefit associations, is in some sense, at least, 
used as similar to the dependence which usually obtains in the 
family relation. Modern Woodmen of America vs. Comeaux, 79 
Kan. 493, to1 Pac. 1, 25 L. R. A. (N. S.) 814. 

[5] Frieda Wassmann was not related in any way to Michael 
Shields. She was not his daughter by nature or adoption. She 
had at no time been a member of his family or his household. 
He could not legally have been compelled to assist in her support, 
nor was he morally bound to furnish her support or leave her 
this money. Had she been at the time of his death a member of 
his household a different situation might have been presented, and 
the case of Wilber vs. New England Order of Protection, 192 
Mass. 477, 78 N. E. 445, cited by appellant, might then have been 
in point. We are compelled to hold that the obligation resting 
upon Shields to furnish the means of support of Frieda Wassmann 
does not rest upon any ground known to the law but was 
purely voluntary, and that she was not dependent upon him in the 
sense that term is used in the statute. 

The judgment of the Appellate Court must be affirmed. 

Judgment affirmed 

Vickers, J. (dissenting). 

I do not agree with the majority opinion for the following 

reasons :— 





Life.] Royal League vs. Shields et al. 2105. 


The statutes under which the Royal League was organized 
authorized fraternal associations, such as this association was, to 
issue certificates for the benefit of the family or those dependent 
upon the member, and section 2 of by-law 3 of the Royal League, 
provided as follows: “Each member shall enter upon his ap- 
plication the name or names of the members of his family, rela- 
tives or those dependent upon him to whom he desires his benefit 
paid, subject to such future disposal of the benefit among them as. 
the member may hereafter direct in accordance with the consti- 
tution and laws of the order, and the same shall be entered in the 
benefit certificate according to said direction.” The association 
has no authority to collect a fund from its members for the benefit 
of persons other than the classes enumerated by the statute, and 
any direction of a member to pay the benefit due him to an ineli- 
gible person is void, even though the certificate is specifically, by 
its terms, payable to such person. Alexander vs. Parker, 144 III. 
355, 33 N. E. 183, 19 L. R. A. 187. The act of a member in 
naming a person outside of the specified classes, or the act of the 
association in issuing a certificate so payable to such person, 
cannot defeat the right of the beneficiaries designated by the law 
in their claim to the fund. Palmer vs. Welch, 132 Ill. 141, 23 N. 
E. 412; American Legion of Honor vs. Perry, 140 Mass. 580, 5 N. 
E. 634. The Appellate Court correctly states the question to be 
determined in this case as follows: “We think the crucial decisive 
question for our determination is: Was Frieda Wassmann, 
within the meaning of the law of this state and of the Royal 
League, dependent upon Michael Shields? If she was, the decree 
must be sustained ; if she was not, the decree must be reversed and 
the money deposited by the Royal League be ordered paid to 
appellant.” As already stated, the Appellate Court answered this. 
question in the negative and held that Agnes J. Carden was 
entitled to all of said fund. This being a chancery proceeding, 
the facts are open to consideration by this court, and we are not 
bound by the finding of the Appellate Court. 

Webster’s Dictionary defines the word “dependent” to mean: 
“One who depends; one who is sustained by another, or who relies 
on another for support or favor.” Whether a particular person 
is or is not a dependent, within the meaning of the statute and the 
by-laws of a benevolent association, is a question of fact. Alex- 
ander vs. Parker, supra. Adjudicated cases on this subject are 
not very numerous, and the few that I have been able to examine 
are not very helpful, since there are in each case facts and cir- 
cumstances that are not in the record in the case at bar. Bacon, 
in his work on Benefit Societies & Life Insurance (vol. 1, § 261), 
devotes the entire section to a review of the decided cases and a 
discussion of “dependents,” as that word is used in connection with 
contracts of benevolent associations. It is decided in Grand 
Lodge A. O. U. W. vs. Gandy, 63 N. J. Eq. 692, 53 Atl. 142, that 
a servant is not a dependent. There are a number of cases which 
hold that a woman is a dependent who 1n good faith lives with a 
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member in the belief that she is his wife, although there is no 
legal marriage. Supreme Lodge A. O. U. W. vs. Hutchinson, 6 
Ind. App. 399, 33 N. E. 816; Supreme Tent vs. McAllister, 132 
Mich. 69, 92 N. W. 770, 102 Am. St. Rep 382; Senge vs. Senge 
106 Ill. App. 140; James vs. Supreme Council R. A. (C. C.) 130 
Fed. 1014. In the Michigan case above cited it is held that, where 
two persons are married and live together as husband and wife 
until the death of the husband under a mistaken supposition that 
the wife was divorced from her former husband she being 
designated as his wife and beneficiary in his certificate, she is 
entitled to the benefits accruing under such certificate, notwith- 
standing the by-laws provide that no certificate shall be made 
payable to one not a wife, husband, child or dependent of the 
member. The beneficiary was held to be entitled to the benefit as 
a dependent. In Keener vs. Grand Lodge, 38 Mo. App. 543, the 
court uses this language: “I would not restrict dependency to 
those whom one may be legally bound to support nor yet to those 
to whom he may be morally bound, but the term should be re- 
stricted to those whom it is lawful for him to support.” In Ballou 
vs. Gile, 50 Wis. 614, 7 N. W. 561, the Supreme Court defined, 
“dependent” as follows: ‘We think the true meaning of the 
word ‘dependent,’ in this connection, means some person or 
persons dependent for support in some way upon the deceased.” 
And this definition has been quoted and approved by the Supreme 
Court of Massachusetts in American Legion of Honor vs. Perry, 
supra. And in Palmer vs. Welch, supra, it was held that an 
affianced wife is generally not a dependent, yet she, in fact, may be 
a dependent, and it was so held in McCarthy vs. New England 
Order of Protection, 153 Mass. 314, 26 N. E. 866, 11 L. R. A. 
144, 25 Am. St. Rep. 637. Bacon concludes his review of the cases 
as follows: “From the definition and cases cited, it seems that 
whether or not a person is included among the dependents of a 
member of a benefit society is a question of fact, and that each 
case must be decided upon its own merits. In accordance with the 
liberal view of the Supreme Court of Michigan in defining who 
are included in the term ‘family,’ we should say that if any person, 
relative of the member or not, was supported by him, directly or 
indirectly, or wholly or in part, at his home or abroad, because of 
a legal or moral obligation or merely from affection, such person 
might be called a dependent and be designated as the beneficiary 
of such member. But in all cases it would appear essential to ap- 
ply the test of good faith, for mere capricious liking or temporary 
liberality in the way of gifts would not make the recipient a 
dependent.” In Alexander vs. Parker, supra, this court defined 
a dependent as follows: “Dependence for favor, or for affection, 
or for companionship, or as servants or retainers, is excluded. 
A ‘dependent,’ as the term is used in reference to these benevolent 
associations, is one who is sustained by another or relies for sup- 
port upon the aid of another.” 

It is not sufficient to make one a dependent that the member may 
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occasionally make presents of articles of clothing, jewelry, or 
money ; but there must be some undertaking on the part of the 
member to make substantial and continuous contributions toward 
the support of the beneficiary, so that it can be fairly said that the 
beneficiary depended wholly or in part upon such contributions 
for support and maintenance. This definition seems to be well 
expressed by the Supreme Court of Massachusetts in McCarthy 
vs. New England Order of Protection, supra, where it is said: 
“Trivial or casual, or perhaps wholly charitable, assistance would 
not create a relation of dependency within the meaning of the 
statute or by-laws. Something more is undoubtedly required. 
The beneficiary must be dependent upon the member in a material 
degree for support or maintenance or assistance, and the obligation 
on the part of the member to furnish it must, it would seem, rest 
upon some moral or legal or equitable grounds, and not upon the 
purely voluntary or charitable impulses or dispositions of the 
member.” The McCarthy Case is approved on this point by this 
court in Alexander vs. Parker, supra. 

The intimation of the Massachusetts court that the obligation 
of the member to furnish such support should rest upon some 
“moral, legal or equitable ground” seems to have been understood 
by the Appellate Court in this case as excluding cases 
like the present, where the member voluntarily assumed 
This, I think, is an erroneous view and gives the word 
the relation of benefactor to a worthy needy person. 
“dependent” a construction which is_ entirely too re- 
stricted. In the case at bar the evidence is uncontradicted 
that Mr. Shields contributed on an average of $50 per month to 
the support and maintenance of Frieda Wassmann and her 
mother. There is not an intimation in this entire record that there 
was any improper relation between these parties, or that Mr. 
Shields was not actuated by the purest and best of motives. At 
his suggestion Frieda Wassmann gave up her regular employment 
and devoted her time to nursing and caring for her invalid 
mother. Mr. Shields told her that if she would take that course 
he would provide for her as an adopted daughter. She relied 
upon his promise, which he faithfully kept as long as he lived. 
While there was no blood relation between Mr. Shields and Frieda 
Wassmann, she was as much dependent on him as she would have 
been if she had been his niece or other distant relative. If the 
parties had been related, but not in that degree which imposes the 
legal duty of support, under the facts in this record no one 
could question that Frieda Wassmann was a dependent. I see no 
reason, either in law or good morals, why appellant’s case does 
not rest upon the same footing. The deceased member in the 
case before us was childless and wealthy. He found in appellant a 
person whom he regarded as worthy of his benefaction. He 
voluntarily assumed the burden of contributing to her support in 
a regular and substantial manner and did so regularly for nine 
years before his death. In my opinion these facts bring appellant 
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within the definition of a dependent, and as such made her eligible 
as a beneficiary under the statute and the by-laws of the Royal 
League and entitled her to the money paid into court by the 
association. 

Cartwright and Farmer, JJ., also dissent. 


SUPREME COURT OF NEW YORK. 


APPELLATE DIVISION, SECOND DEPARTMENT. 


WAJCZELIUNAS 
vs. 


ST. PETER’S LITHUANIAN SOCIETY.* 


CONSTITUTION—DEATH BENEFIT—RIGHT OF MEMBER. 


The constitution of defendant benefit society provided, on a member’s 
death, after having been a member for six months, the society would 
pay $200, provided that, if in the society’s treasury there was found 
not more than $500, then the departed member’s or member’s wife’s 
nearest relative should receive no mortuary benefit, but would not be 
left without assistance; every member of the society being required 
to pay $1 in case of the death of a member, and 50 cents in case 
of a member’s wife, the sum collected to be paid to whom it belongs. 
Held, that, where the only proof of the condition of defendant’s 
treasury at the time of the death of complainant’s husband was that 
there was $500 in the treasury, of which $200 was put up by the 
treasurer in lieu of a bond required by the constitution of the order, 
the proof was insufficient to show that complainant was entitled 
to recover $200 from the society. 


(For other cases, see Insurance, Dec. Dig. § 708.) 


Appeal from Municipal Court, Borough of Brooklyn, Third 
District. 

Action by Petrone Wajezeliunas against the St. Peter’s Lithu- 
anian Society. From a municipal court judgment for plaintiff, 
defendant appeals. Reversed, and new trial ordered. 

Argued before Jenks, P. J., and Thomas, Carr, Woodward, 
and Rich. JJ. 


Evias RosENTHAL, for Appellant. 
Cuar es L. Fasui.o, for Respondent. 
Ricu, J. 
The defendant appeals from a judgment in favor of the 
plaintiff in an action to recover a death benefit. The sole ques- 
tion presented on the former appeal (141 App. Div. 852, 126 N. 
Y. Supp. 884), was whether deceased was a member in good 


* Decision rendered, Oct. 6, 1911. 131 N. Y. Supp. 150. 
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standing at the time of his death. The same question is presented 
on this appeal, but the contention is without merit. Article 5, § 1, 
of defendant’s constitution provides that, in case of a member’s 
death after having been such member for six months, the Society 
will pay $200. Section 3 provides, among other things :— 

“If in the society’s treasury there is found not more than $500.- 
oo (five hundred dollars), then the departed member’s or mem- 
ber’s wife’s nearest relatives will receive no mortuary benefit, 
but will not be left without assistance. Every member of the 
society will be obliged to pay $1.00 in case of death of a mem- 
ber and 50 cents in case of death of a member’s wife. The sum 
collected will be paid to whom it belongs.” 

The constitution is a part of the contract between a member and 
the Society, and this section makes the payment of a mortuary 
benefit conditional and not absolute, and it was incumbent upon 
the plaintiff before she was entitled to a judgment to establish that 
at the time of her husband’s death, or at least when the mortuary 
benefit became payable, that there was in defendant’s treasury 
more than $500. 

The only evidence upon this vital question is the admission that 
“at the time of the death of Jonas Wajezeliunas the beneficiary’s 
husband, there was $500 in the defendant society’s treasury, 
out of which $200 were put up in lieu of a bond, by the treasurer, 
Peter Brezitis.”” This admission must be taken as a whole, and 
does not establish the condition precedent, for two reasons: 
First, it admits only $500; and, second, states that $200 of this 
amount is money of its treasurer, deposited by him in lieu of the 
bond required by section 3 of article 12 of the constitution. The 
plain intention and meaning of section 3 of article 5 is that more 
than $500 of the defendant’s money, applicable to the payment of 
its liabilities, shall be in its treasury at the time of the decease of 
a member (or when the benefit is payable), to give his beneficiary 
the right to a death benefit of $200, and it must receive that 
construction. 

The judgment of the municipal court must be reversed, and a 
new trial ordered; costs to abide the event. All concur. 
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SUPREME COUNCIL CATHOLIC BENEVOLENT 
LEGION vs. GROVE. (No. 21,892.)* 


(Supreme Court of Indiana.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS—RE- 
SORT TO COURTS. 


A provision in the constitution and laws of a mutual benefit association 
that the decision of the Supreme Council as to the right of a member 
to a permanent disability benefit shall be final is void as against 
public policy, and does not exclude a member from resort to courts 
of law. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS—RE- 
SORT TO COURTS. 


Where the constitution and laws of a mutual benefit association provide 
for the determination of a claim for a permanent disability benefit 
by tribunals within the order, the procedure prescribed must be 
followed as a condition precedent to an appeal to the courts. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS— 
“mAY.” 

A provision in the constitution and laws of a mutual benefit association 
that a certain amount shall be paid on the death of a member of 
a certain grade, and one-half of the amount “may” be paid to a 
member of that grade who shall become permanently disabled from 
attending to his business or gaining a livelihood, and is destitute 
of means of support when he shall arrive at the age of expectancy, 
is mandatory as to the payment of the permanent disability benefit; 
the word “may” to be read as “shall.” 


(For other cases, see Insurance, Cent. Dig. §§ 1961, 1962; Dec. Dig. § 791.) 


MUTUAL BENEFIT INSURANCE—CONTRACT—CONSTRUCTION 
—GENERAL KULES. 

If two parts of a contract of insurance are inconsistent or the contract 
is doubtful, that one will be adopted which is more favorable to the 
assured. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—DEFENSES. 


Where the constitution and laws of a mutual benefit association provide 
that, should a death occur or a permanent disability be approved 
by the Supreme Council when one assessment on each member would 
not amount to $5,000, then the sum paid the beneficiary shall be a 
proportionate amount of one assessment on each member, it is not 
incumbent on a member suing for a permanent disability benefit to 
show the number of members, but the association must show that 
as matter of defense, especially where the association did not de- 
fend on the ground of the insufficiency of the numbers, but because 
it determined that the member was not destitute of the means of 
support. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


* Decision rendered, Oct. 24, 1911. 96 N. E. Rep. 1509. 
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MUTUAL BENEFIT INSURANCE—PERMANENT DISABILITY 
BENEFIT—SURRENDER OF CERTIFICATE. 


Where a mutual benefit association did not object to the payment of a 
permanent disability benefit on the ground that the member did 
not offer to surrender his benefit certificate, and accept a new cer- 
tificate in lieu thereof for half the amount on payment of one-half 
under the terms of the constitution and laws of the association, but 
on the ground that he was not destitute of the means of support, 
it could not raise the former defense in an action for the benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


MUTUAL BENEFIT INSURANCE—RIGHT TO PROCEEDS— 
“DESTITUTE OF MEANS OF SUPPORT.” 


Where the constitution and laws of a mutual benefit association provide 
that one-half the amount of the face of the certificate may be paid 
to a member who shall become permanently disabled from attending 
to his business or gaining a livelihood, and be “destitute of means of 
support,” when he arrives at the age of expectancy, a member whose 
only income was a pension of $29.65 a month from the relief de- 
partment of a railroad, which was a mere gratuity and might at any 
time be discontinued, and of which he paid at least $15 each month in 
assessments to the benefit association, and who had no property, 
and at the age of 71 years was disabled from labor at his trade, 
was destitute of means of support, though his wife owned some 
productive real estate, since by Burn’s Ann. St. 1908, § 7852 no 
lands of a married woman are liable for the debts of her husband, 
and by section 7853 a married woman may hold property, real or 
personal, under her own control the same as if unmarried, and a 


wife is not bound either at common law or by statute to support her 
husband. 


(For other cases, see Insurance, Cent. Dig. §§ 1955-1959; Dec. Dig. § 787.) 


MUTUAL BENEFIT INSURANCE—LIABILITY OF INSURER. 


Where the constitution and laws of a mutual benefit association give to 
a member the right to recover one-half the face of the certificate 
in case he is permanently disabled and destitute of means of support 
when he arrives at the age of expectancy, evidence was inadmissible 
as to the construction put on the terms “destitute of means of sup- 
port” by the usages and custom of the president and Supreme 
Council of the association, in the absence of a showing that such con- 
struction had ever been promulgated among the members, or that a 
member suing for the permanent disabilty benefit had notice of it, 
and evidence was also properly rejected that the table of rates of 
the association was based on payment of disability benefits only to 
those utterly destitute of means of support from any source, and that 
the association could not continue to do business if payments were 
made to others. 


(For other cases, see Insurance, Dec. Dig. § 818.) 


MUTUAL BENEFIT INSURANCE — FORFEITURE — NONPAY- 
MENT OF ASSESSMENTS. 

The provision of a by-law of a mutual benefit society that the failure 
to pay an assessment when due shall suspend a member and his 
rights under the benefit certificate is a valid agreement and self- 
operative. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER OF 
RIGHT. 


The custom of a mutual benefit association of giving notice of the time 
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regular assessments are due during the full term of one’s member- 
ship up to the time when he reached the age of expectancy was 
a waiver of the right of forfeiture for nonpayment without such 
notice being given. 

(For other cases, see Insurance, Cent. Dig. §§ 1897-1902; Dec. Dig. § 751.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—NOTICE. 

Where notice of an assessment is required by the laws of a mutual 
benefit society, there can be no forfeiture on the ground of non- 
payment, unless the notice is given. 

(For other cases, see Insurance, Cent. Dig. §§ 1897-1902; Dec. Dig. § 751.) 


OG 


MUTUAL LIFE INS. CO. OF NEW YORK vs. DURDEN.— 
DURDEN vs. MUTUAL LIFE INS. CO. OF NEW 
YORK. (Nos. 3,469, 3,487.)* 


(Court of Appeals of Georgia.) 


CONSTRUCTION—PAPERS ACCOMPANYING POLICY. 

In a suit by the beneficiaries against a life insurance company, the policy, 
and such papers as are made a part thereof, contain the contract 
entered into between the insured and the insurer, and must be looked 
to, in order to ascertain upon what terms the parties agreed, and 
what are the rights and liabilities of each. 

(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


FORFEITURE—“SUICIDE.” 

“Death by suicide * * * releases the insurer from the obligation of 
his contract.” Civ. Code 1910, § 2500. Suicide is intentional self- 
destruction by one who is sane. If insane or accidental, it is not 
legally suicide. The law never presumes suicide from the fact of 
self-destruction. 

(For other cases, see Insurance, Cent. Dig. §§ 1152-1158, 1663; Dec. Dig. 
§§ 445, 646.) 

(For other definitions, see Words and Phrases, vol. 7, pp. 6764-6769; vol. 
8, p. 7809.) 


FORFEITURE—SUICIDE—WAIVER OF STATUTORY PROVI- 
SIONS. 

Where the policy contained the clause, “The company shall not be liable 
hereunder, in the event of the insured’s death by his own act, whether 
sane or insane, during the period of one year after the issuance 
of the policy,” the benefit of Civ. Code 1910, § 2500, was waived, 
unless such a waiver was against public policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


FORFEITURE—SUICIDE—FRAUD. 

If ome should procure life insurance upon a false promise, made to the 
ififfurer at the time of making the contract, that he would not commit 
suicide, when, in fact, it was his intention to do so, it would be a 
fraud, entering into the consideration and into the procurement of 


* Decision rendered, Oct. 7, 1911. 72 S. E. Rep. 205. Syllabus by 
tthe Court. 
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the contract, which would render the contract void and against, 
public policy, irrespective of the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


FORFEITURE—SUICIDE—PUBLIC POLICY. 


In the absence of the fraudulent intent at the time, it would be a fraud 
on the public, and against public policy, to declare a policy, such as 
is referred to above, void as against the beneficiaries when the 
insured had lived up to his contract. As a matter of public policy it 
is of great importance to hold the parties to a contract voluntarily 
made, especially when death has removed one of the parties, and 
closed his lips upon the question raised. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 


FORFEITURE—SUICIDE—PUBLIC POLICY. 


In the present case, there is no clearly defined public policy opposed to 
the waiver of the Georgia statute, and there is a clear and vitally 
important public policy demanding the enforcement of the contract 
according to its terms and the intention of the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 1152-1158; Dec. Dig. § 445.) 
CONSTRUCTION—CONSTRUCTION AGAINST INSURER. 


If any doubt should exist in regard to the construction of the contract 
of insurance, the doubt should be resolved in favor of the insured, 
and the policy should be liberally construed in favor of the validity 
of the contract and against the insurance company which wrote the 
policy, and which is presumed to know the Georgia statute, the 
benefits of which it has waived. 


(For other cases, see Insurance, Cent. Dig. §§ 292-298; Dec. Dig. § 146.) 


ACTIONS ON POLICY—BURDEN OF PROOF—WEIGHT AND 
SUFFICIENCY OF EVIDENCE. 

When the insurance company defends upon the ground of suicide, the 
burden is upon the company to establish such contention by a pre- 
ponderance of the evidence. While the authorities are not uniform 
upon the question, the weight of authority seems to hold that the 
presumption against suicide is not overcome by the introduction at 
the trial of the proofs of death in one of the affidavits composing 
which the cause of death is stated to be suicide. It is a matter of 
common knowledge that proofs of death are made under conditions 
of haste to comply with the company’s requirements, and under 
circumstances not conducive to safe conclusions. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


ACTION ON POLICY—DIRECTION OF VERDICT. 


The insured died after the expiration of one year from the issuance of 
the policy, the terms of which are not void as against public policy, 
and hence the trial court properly directed a verdict for the plaintiff. 


(For other cases, see Insurance, Dec. Dig. §§ 445, 646.) 
Conyers, J., dissenting. 


L-——Vol. XL.—1838. 
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BROCK vs. METROPOLITAN LIFE INS. CO.* 
(Supreme Court of North Carolina.) 
MISREPRESENTATIONS — BREACH OF WARRANTY — PRIMA 

FACIE CASE. 

In an action on a life policy, evidence held to rebut a prima facie case 
of misrepresentations made by the written statement of the claimant, 
and to authorize a verdict for him. 

(For other cases, see Insurance, Cent. Dig. § 1713; Dec. Dig. § 665.) 


MISREPRESENTATION—EVIDENCE. 

Where insurer pleaded misrepresentation as a defense to an action on a 
life policy, in that assured had falsely stated in her application that she 
had never had pneumonia or consumption, evidence of the medical 
examiner that he recommended the risk, not on her statement that 
she had never had pneumonia or consumption, but on his own exam- 
ination and diagnosis of her physical condition, was admissible as 
some evidence that she had never suffered from pneumonia, consump- 
tion, or any other serious disease. 

(For other cases, see Insurance, Dec. Dig. § 655.) 


* Decision rendered, Oct. 4, 1911. 72 S. E. Rep. 213. 


ec a aaa, 


BROWN vs. GREAT CAMP OF KNIGHTS OF MODERN 
MACCABEES.* 


(Supreme Court of Michigan.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE OF CERTIFI- 
CATE—PROHIBITED OCCUPATION—“SUSPEND.” 


The sale of spirituous liquors by a member of a fraternal benefit as- 
sociation was prohibited when insured became a member, and the 
executive committee had power to suspend a member from all 
benefits who engaged in any occupation prohibited by the laws of the 
order, its decision after hearing being final, unless an appeal was 
taken; but it also had power to reinstate a member upon removal 
of the cause of suspension. Held, that merely engaging in a pro- 
hibited occupation, such as the sale of intoxicants, would not of it- 
self forfeit the rights of a member under his certificate; the word 
“suspend” ordinarily implying a cessation which may not be per- 
manent. 

(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 6833, 6834.) 


eT ae BENEFIT INSURANCE — BY-LAWS — REASONABLE- 

YESS 

Where the by-laws of a fraternal benefit association prohibited the ad- 
mission of members engaged in the business of selling intoxicants, 
and the executive committee had power to permanently suspend a 
member for engaging in a prohibited business, a by-law, made after 
insured became a member, providing that the certificate of a member 


* Decision rendered. Oct. 2, 1911. 132 N. W. Rep. 562. 
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who engaged in a prohibited occupation should be null and void, 
was reasonable and binding upon insured. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec Dig. § 710.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER. 


Where the executive committee of a fraternal benefit association notified 
the beneficiary, upon proof of death, that the proof showed that 
insured had engaged in the prohibited occupation of liquor dealer, 
so that the claim was not valid, and offered to return the assessments 
paid by insured only if they were received in full discharge of his 
certificate, the amount of the assessments to be determined, but 
the beneficiary refused to receive the assessments on that condition, 
and sued for the full value of the certificate, there was no waiver 
by the association, by failure to return the assessments, of the for- 
feiture of the certificate of insured by having engaged in a pro- 
hibited occupation. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE. 


The collection and retention of assessments by the local treasurer of a 
fraternal benefit association, whose only duties were to collect and 
remit assessments, with knowledge that a member was engaged in 
a prohibited business, did not constitute a waiver of the forfeiture 
of the certificate by such member on that ground; the supreme 
organization, to which the assessments were remitted by the local 
treasurer, not having knowledge of such facts. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
6+ 


PENDERGAST vs. ROYAL HIGHLANDERS. ( No. 16,833.)* 
- (Supreme Court of Nebraska.) 


BENEFIT INSURANCE—ENGAGING IN PROHIBITED OCCU- 
PATION 


Where a none of a fraternal beneficiary association forfeits his right 
to participate in the benefit funds of the fraternity by engaging in a 
prohibited occupation, assurer does not assume the hazards thereof 
by accepting dues upon the condition that the insurance, if restored, 
shall extend only to the risks originally assumed. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916: Dec. Dig. § 755.) 


* Decision rendered, Oct. 21, 1911. 132 N. W. Rep. 931 Syllabus by 
the Court. 
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AMERICAN PATRIOTS vs. KINKEAD Er At. 
AMERICAN PATRIOTS ws. KINKEAD.* 


(Court of Appeals of Kentucky.) 


FRATERNAL INSURANCE CORPORATIONS—STATUTES—AP- 
PLICABILITY. 


Under Ky. St. § 641 (Russell’s St. § 4264), declaring that the provisions 
of the article relating to insurance, section 631 (section 4279) of 
which requires foreign insurance companies to consent to service of 
process on the Insurance Commissioner, shall not apply to fraternal 
societies under the supervision of a supreme body, securing members 
through the lodge system, service of process in an action against a 
foreign fraternal insurance society may not be made on the In- 
surance Commissioner. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


FOREIGN CORPORATIONS—SERVICE OF PROCESS—STAT- 
UTES. 


Ky. St. § 571 (Russell’s St. § 2158), requiring foreign corporations to 
file in the office of the Secretary of State a statement giving the 
name of its agent on whom process may be served, and when any 
change is made in the agent it must file a statement of such change, 
is applicable to a foreign fraternal insurance society, under the 
supervision of a supreme body, securing members through the lodge 
system, without employment of agents or payment of commissions ; 
and where the person on whom process was served in an action against 
the society was not an agent at the time ot the service, though he 
fhad been so at a previous time, the service was invalid, unless the 
society had in its statement designated him as the person on whom 
process might be served, and had not filed another statement giving 
the name of another agent. 


(For other cases, see Insurance, Dec. Dig. §$ 814.) 


* Decision rendered, Oct, 4, 1911. 139 S. W. Rep. 834. 


————- $e@—___ —_—_- 


GRIEB vs. EQUITABLE LIFE ASSURANCE SOCIETY 
OF UNITED STATES. (No. 379.)* 
(United States Circuit Court, E. D. Pennsylvania.) 


GROUNDS—MUTUAL MISTAKE. 

Reformation of a contract will not be granted by equity unless there has 
been a mutual mistake, but where there has been a mistake of one 
party, accompanied by fraud of the adverse party, the instrument 
may be made to conform to the agreement according to the inten- 
tion of the parties. 

(For other cases, see Reformation of Instruments, Cent. Dig. §§ 74-78, 
79-80; Dec. Dig. §§ 10, 20.) 

(Reformation of instrument as dependent on mutuality of mistake, see 
note to American Ass’n vs. Williams, 93 C. C. A. Io.) 


* Decision rendered, June 26, 1911. 189 Fed. Rep. 498. 
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SPANDE vs. WESTERN LIFE INDEMNITY CO.* 
(Supreme Court of Oregon.) 


AGENCY — SUFFICIENCY OF EVIDENCE—AUTHORITY OF 
AGENT. 


Evidence, in an action on a mutual benefit certificate claimed to have: ° 
been taken over by defendant insurance company after 1t was issued! 
to plaintiff by a fraternal benefit company, held not to show author- 
ity by defendant’s manager to contract for defendant to’ assume the - 
obligation on plaintiff’s certificate. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


MUTUAL BENEFIT INSURANCE—REINSURANCE—TERMS OF 
CONTRACT—EVIDENCE. 


Plaintiff, in suing on an insurance certificate, and relying on a contract 
made by defendant for the benefit of himself and other members 
with the order in which he was originally insured, by which de 
fendant agreed to take over such insurance and assume the obli- 
gations thereunder, should put that contract in evidence; a bare 
reference thereto in letters from defendant put in evidence being 
insufficient to show the terms of the contract. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


* Decision rendered, Sept. 26, 1911. 117 Pac. Rep. 973. 


COURT OF HONOR vs. RAUSCH. (No. 7,306.)* 
(Appellate Court of Indiana.) 


FRATERNAL INSURANCE—CHANGE OF BY-LAWS—EFFECT- 


The laws of a mutual benefit order, at the time of the issuance of a 
certificate, provided that the certificate should be incontestable after 
two years, and thereby made the defense of suicide, committed 
two years after the issuance of the certificate, unavailable. Before the 
expiration of the two years, the order repealed the incontestable 
clause, and adopted a percentage basis, in case of violations of the 
laws of the order. The member lived for more than five years after 
the issuance of the certificate. Held, that under the rule that 
amendments of by-laws may not change contracts made, so as to 
modify the obligations created thereby, the order could not repeal 
the incontestable clause, so as to make the defense of suicide 
available. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719) 
*Decision rendered, Oct. 3, 1911. 95 N. E. Rep. 1018. 
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ADLER zs. ROYAL NEIGHBORS OF AMERICA. 
(No. 16,528.) * 


(Supreme Court of Nebraska.) 


AGE—KNOWLEDGE OF WITNESS—PRESUMPTIONS. 


It will be presumed a husband knows the age of his wife, and is qualified 
to testify thereto, unless the contrary is shown, where they lived 
together thirty years. 


(¥or other cases, see Evidence, Cent. Dig. §§ 1147, 1148; Dec. Dig. § 288.) 


* Decision rendered, Oct. 6, 1911. 132 N. W. Rep. 716. Syllabus by 
the Court. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. 


HENRIETTA F. SCHARLES anp MICHAEL DEUTSCH, Copart- 
NERS, DoinG Business UNDER THE NAME AND STYLE OF 
Scuartes & Deutscu, Plaintiffs-Appellants 


vs. 


N. HUBBARD, Jr, & COMPANY, Defendant-Respondent.* 


A rider attached to the face of a policy of fire insurance is part of the 
insurance contract. 


Where there is a breach of warranty at the inception of the policy, it is 
void and the assured is never protected under it. 


It is not necessary for the assured first to sue the insurance company be- 
fore suing a broker it is sufficient to establish a prima facie case 
against him to show that a policy procured by him was void and 
that the insurance company had refused to pay after receipt of due 
proofs of loss. 

A warranty attached to a policy, that another insurance company also has 
a policy in force insuring the identical property in concurrent form, 
in identically the same proportions on stock and fixtures, at no higher 
rate of premium, and that it will be continued in force as then written 
during the entire currency of the policy to which the warranty is at- 
tached, is not inconsistent with or a waiver of any of the conditions or 
provisions of the standard policy of the State of New York, and is not 
in violation of section 121 of the Insurance Law of the State of 
New York, and can be attached to a policy as a valid rider. 


Bijur, J., dissented. 


Appeal by plaintiffs from a judgment of the City Court of the 
City of New York, dismissing the complaint at the close of the 
plaintiffs’ case. 


Argued before Seabury, P. J., Lehman, and Bijur, JJ. 


Prince & NATHAN (Leon M. Prince and Alfred B. Nathan 
of counsel) for Appellants. 

CuHarLEs P. NorrHrop (Robert J. Fox of counsel) for Re- 
Sspondent. 

SEABURY, J. 

The complaint having been dismissed at the close of the plain- 
tiff’s case, it follows that upon this appeal the plaintiff is entitled 
to the benefit of the most favorable inferences which are de- 
ducible from the evidence. The defendant is a domestic corpo- 
ration engaged in the business of an insurance broker. The 
present action is predicated upon the claim that the defendant 


* Decision rendered, Nov. 1911. N. Y. Supp. 830. 
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negligently procured for the plaintiffs a policy of fire insurance 
which was void, and that by reason of this fact the plaintiffs are 
unable to recover upon it, although they have suffered the loss 
against which the policy was designed to insure them. The duty 
which the defendant, as an insurance broker, owed the plaintiff’s 
under their contract is well defined in the case of Berger vs. 
Jackson (18 App. Div., 296, 298; aff’d 162 N. Y., 632). In that 
case Bradley, J. said :-— 

“The defendants, by holding themselves out as persons consti- 
tuting such firm, engaged in the business of effecting insurance, 
assumed to have the requisite knowledge, information, ability and 
skill to accomplish such purpose in behalf of those who should 
become their patrons. ‘They were not insurers of the adequacy 
in financial conditions of the companies from which policies were 
obtained through their advice and agency, but in whatever they did 
in that respect for others, they undertook to use reasonable care, 
skill and judgment, with a view to the security or indemnity for 
which insurance was sought.” 

Pursuant to the plaintiff’s request the defendant furnished them 
with several policies of fire insurance. We are concerned upon 
this appeal with but two, viz., the policy issued by the National 
Fire Insurance Company and that issued by the Standard Fire 
Insurance Company. 

The policy in the National Company was procured March 15, 
1907, and ran for one year from that time, and covered the 
plaintiff's property in the sum of $2,000 on merchandise alone. 
The premium rate prescribed by it was 1.815. The policy in the 
Standard Company was procured some months later and by its 
terms ran for one year from its date, and purported to cover the 
plaintiffs’ property in the sum of $750 on merchandise and $250 on 
fixtures. The premium rate prescribed in it was 1.731. The 
policy in the Standard Company had attached to it a rider which, 
in part, provided as follows :— 

“This policy is issued upon the understanding and warranty by 
the assured that the National Insurance Company of Hartford 
has now a policy or policies in force insuring the identical prop- 
erty described in this policy for the sum of $2,000 in form con- 
current herewith, in identically the same proportions on each part 
thereof, and at no higher rate of premium, and that said policy or 
policies as now written will be continued in force during the en- 
tire currency of this policy, otherwise this policy is void.” 

A comparison of the terms of the policy issued by the National 
Company and those of the Standard Company shows that the 
policy of the National Company was at a different and higher 
rate of premium than the rate prescribed in the policy of the 
Standard Company. Nor were the proportions of the two policies 
or the property covered by them identical. If the clause quoted 
above as contained in the rider attached to the policy was valid, 
there can be no doubt that it constituted a warranty and that the 
falsity of the statements therein contained rendered the policy 
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void. No question seems to be raised as to the duty of the de- 
fendant to procure valid policies of insurance for the plaintiffs, nor 
is any claim made that the plaintiffs were in any way responsible 
for the policies which were actually procured. 

To avoid the consequence inevitable from the conclusion that 
the clause referred to constituted a warranty, the respondent at- 
tempts to separate the clause contained in the rider from the 
policy itself and argues that the clause contained in the rider, not 
being within the terms of the standard form prescribed by law, 
is invalid under section 121 of the Insurance Law. 

The rider is a part of the contract and must be considered as 
such in this action against the insurance brokers. It is now well 
settled that a rider attached to the face of the policy is a part of 
the contract (Handy vs. Ins. Co., 166 Mass., 210; Quinn vs. Fire 
Ass’n. 180 Mass., 560: Benedict vs. Ocean Ins. Co., 31 N. Y. 389). 

This being so, it is evident that the defendant is confronted by 
the horns of a dilemma. If the rider itself does not render the 
contract illegal on the ground that it is contrary to the standard 
form, then the falsity of the warranty therein contained avoids 
the policy. If the rider does not render the contract. illegal, then 
the defendant is liable for having procured for the plaintiffs a 
void policy. Either view is fatal to the contention of the de- 
fendant. 

The contract between the Standard Company and the plaintiffs 
was clearly made in New York. It was therefore requisite that 
the policy should be in the standard form prescribed by law. 
Section 121 of the Insurance Law prescribed that the standard 
form of policy shall be used and specifies in the exceptions therein 
contained the nature of the clauses which may be added without 
being deemed a departure from the statutory form. 

Section 121 of the Insurance Law itself specifies certain ex- 
ceptions to the general rule therein declared. It is only necessary 
for the purpose of this case to consider the second exception spec- 
ified in that section. The second exception includes: “Printed 
or written forms of descriptions and specifications or schedules 
of the property covered by any particular policy, and any other 
matter necessary to clearly express all the facts and conditions of 
insurance on any particular risk not inconsistent with or a waiver 
of any of the conditions or provisions of the standard policy herein 
provided for.” 

The rider attached to the policy of the Standard Company re- 
lated to obtaining other insurance from other companies outside 
of this state, and that this purpose may be accomplished con- 
sistently with section 121 of the Insurance Law, which prescribes 
the use of the standard form of policy, appears from section 137 
of the Insurance Law, which distinctly recognizes such insurance 
as valid upon compliance with the conditions therein prescribed. 

Upon the trial the plaintiffs endeavored to show that the de- 
fendants had complied with the conditions prescribed by section 
137 of the Insurance Law. This evidence the learned court below 
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incorrectly excluded, although without this evidence it could not 
have been shown that the defendant procured the policy in the 
manner prescribed by law. 

The rider attached to the policy was within the second excep- 
tion contained in section 121 of the Insurance Law, and did not 
serve to make the policy contrary to the standard form prescribed 
by law. The provision contained in the rider relates to the facts 
and conditions of the particular risk insured against and was not 
inconsistent with or a waiver of any of the conditions or provisions 
of the standard policy prescribed by law. 

Treating the policy in question as a contract made in this state, 
it is evident that the rider attached to it was a part of the con- 
tract and that the policy as a whole was not contrary to the 
standard form prescribed by law. 

The rider which was a part of the contract contained certain 
warranties which were false in fact, as alleged in the complaint, 
and the policy itself was void on this account. The plaintiffs were 
not obliged to show that they had brought an action against the 
Standard Company. It was sufficient to establish a prima facie 
-case to show that the policy was void and that the insurance com- 
pany had refused to pay the amount specified in the policy after 
the receipt of due proofs of loss (Landusky vs. Beirne, 80 App. 
Div., 272, aff'd 178 N. Y., 551). It follows that the learned court 
below erred in dismissing the complaint. 

Judgment reversed and new trial ordered, with costs to the - 
appellants to-abide the event. 

LEHMAN, J. 

I concur on the ground that the rider is part of the contract, 

and that the contract cannot be enforced without the rider. 


Biyur, J. (dissenting. ) 

Plaintiffs, holders of two policies of fire insurance, sue defend- 
ant, which is an insurance broker, alleging that the latter ob- 
tained one of these policies in a form which rendered it void, and 
that defendant is liable to plaintiffs for its negligence to the 
amount of the loss subsequently suffered by plaintiffs through a 
fire on property covered by the terms of the policy, but the amount 
of which the insuring company declined to pay by reason of this 
alleged invalidity of the policy. 

Plaintiffs, having been unable to obtain sufficient insurance in 
companies authorized to do business in this state, applied to de- 
fendants for what is known as “affidavit or surplus insurance,” 
as provided for in section 137 of the Insurance Law. Thereupon 
defendant first obtained a policy in a Connecticut insurance com- 
pany for $2,000 on merchandise alone, at a premium rate of 1.815. 
Seven months later it obtained a policy in an Iowa company for 
$1,000—$750 on merchandise and $250 on fixtures— at a pre- 
mium rate of 1.731. The later policy was in the standard form, 
but attached thereto was a rider reading as follows :— 

“This policy is issued upon the understanding and warranty by 





Fire.| Scharles and Deutsch vs. N. Hubbard, Jr..& Co. 2123 


the insured that National Insurance Company of Hartford has 
now a policy or policies in force insuring the identical property 
described in this policy for the sum of $2,000 in form concurrent 
herewith, in identically the same proportions on each part thereof, 
-and at no higher rate of premium, and that said policy or policies 
as now written will be continued in force during the entire 
currency of this policy ; otherwise this policy is void.” 

The statements in this paper are manifestly untrue and plaintiffs 
claim that it rendered the policy void and that the invalidity was 
caused by defendant’s negligence. Plaintiffs did not examine 
their policies after receiving them. After bringing the suit 
against these defendants the plaintiffs brought an action against 
the lowa Company, in which, of course, they maintained that 
the policy was valid. 

The learned trial court dismissed the complaint, and, from the 
colloquy between court and counsel, as it appears in the record, 
it is not perfectly clear whether the court considered the action in 
bringing the Iowa suit as a sort of election to treat the policy as 
valid, thus*defeating any recovery in the case at bar, or whether 
the court considered the policy valid for other reasons. 

The doctrine of election is not applicable to a case like the one 
at bar, and that seems to be conceded by counsel for both sides. 
In any event, the election, if any were possible, would have been 
manifested by the bringing of the New York suit first, thus having 
the effect of treating the policy as invalid. It is unnecessary to 
pursue that branch of the case further, however, because I regard 
the policy as valid for reasons affecting its substance. 

Section 121 of the Insurance Law, after prescribing the stand- 
ard form of fire insurance policies, provides as follows :— 

‘No fire insurance corporation, its officers or agents shall make, 
issue or deliver for use, any fire insurance policy or the renewal 
of any such policy on property in this state, other than such as 
shall conform in all particulars as to blanks, size of type, context, 
provisions, agreements and conditions with such printed blank 
form of contract or policy; and no other or different provision, 
agreement, condition or clause shall be in any manner made a part 
of such contract or policy or indorsed thereon or delivered there- 
with, except as follows, to wit :— 

“Toa, * * 

“Second. Printed or written forms of description and specifica- 
tion, or schedule of the property covered by any particular policy, 
and any other matter necessary to clearly express all the facts 
and conditions of insurance on any particular risk not inconsistent 
with or a waiver of any of the conditions or provisions of the 
standard policies herein provided for.” 

There is nothing in section 137 to exempt policies issued there- 
under from the inhibition contained in No. 121. It becomes 
necessary, therefore, to consider the validity of the rider and its 
effect on the entire policy. The purpose of the Legislature in en- 
acting this legislation has been well stated by the Court of Ap- 
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peals in Quinlan vs. Providence-Washington Ins. Co. (133 N. 
Y., 356, 365) :— 

“The practice which prevailed before this enactment, whereby 
each company prescribed the form of its contract, led to great 
diversity in the provisions and conditions of insurance policies and 
frequently to great abuse. Parties taking insurance were often 
misled by unusual clauses or obscure phrases concealed in a mass 
of verbiage and often so printed as almost to elude discovery. 
Unconscionable defenses based upon such conditions were not 
infrequent, and court seem sometimes to have been embarrassed 
in the attempt to reconcile the claims of justice with the law of 
contracts. Under the Law of 1886 companies are not permitted 
to insert conditions in policies at their will.” 

In other words, the purpose of this legislation is to establish a 
standard form of policy, and to forbid the insertion therein or 
the addition thereto by rider or otherwise of any provisions in- 
consistent with the general terms of the standard form unless such 
provisions be authorized either by such legislation or by the forms 
themselves of the standard form. ; 

While I can find no case in this state which holds that the terms 
of the standard policy may not be varied by the express consent of 
both parties thereto, a somewhat analogous question so far as 
applicable to the case at bar has been decided in the Supreme 
Court of Michigan (Attorney-General vs. Commissioner of In- 
surance, 148 Mich., 565, 573). 

The view of the court in that case may be summarized in the 
statement that legislative authority to modify the standard form 
does not go to the extent of permitting the standard form to be 
used as a mere framework to hold an entirely new contract be-. 
tween the insurer and the insured; that the right of the company’ 
to enforce a modification of the standard form in any respect 
must be found in the provisions of that form permitting a modi- 
fication in that very respect, and, finally, that the limitation thus 
imposed upon the individual’s freedom of contract is constitu- 
tional. 

Following out the same general line of reasoning I believe that 
the phrase in the standard policy “This policy is made and ac- 
cepted subject to the foregoing stipulation and conditions, together 
with such other provisions, agreements or conditions as may be 
indorsed hereon or added hereto,’ may not be interpreted as per- 
mitting (as is said by the Supreme Court of Michigan) the 
standard form to be used as a mere frame upon which to affix 
riders embodying the contract of the parties. 

It is true that there are to be found in the case of Nelson vs. 
Traders’ Ins. Co. (181 N. Y., 472) expressions indicating that 
it is competent for the assured and the insurer by mutual agree- 
ment to modify entirely the provisions of the standard form of 
policy. But it is quite evident that that particular question was 
not presented to the court on the decision of that case, because the 
sole question which arose was regarding a condition quoted at 
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page 474 of the opinion: “If the building or any part thereof 
falls, except as the result of fire, the insurance by this policy on 
such building or its contents shall immediately cease.” That 
clause, however, is part of the standard form (lines 36, 37). 


General expressions in an opinion must always, as pointed out 
by Chief Justice Marshall in Cohens vs. Va. (6 Wheat, 264, 399), 
be read in the light of and in connection with the issue directly 
involved. In the case cited it is quite apparent that the court was 
not directing its thought toward the question of whether the 
standard form might be modified by additional stipulations, but 
was interpreting the clause quoted out of the standard form. The 
language of the court, supposed to indicate that the standard form 
may be freely modified by the consent of the parties, palpably re- 
fers at p. 475 to a waiver by the company of provisions in its 
favor, and on p. 476 to the exception in the second subdivision 
of 121, of which the court says :— 

“The Legislature left the parties free in that respect.” 


There are on the other hand, repeated expressions confirming 
the view which I have taken in the case of Hicks vs. British-Am. 
Assur. Co. (162 N. Y., 284) :— 


“Neither party to it had the right to add to or take from the re- 
quirement of the Legislature in that regard (289) * * * The 
Legislature of the state of New York has prescribed the standard 
form of policy for protection of both the insurer and the insured 
(291) * * * The Legislature provided for the uniform policy of 
fire insurance to be known as.the standard form insurance policy 
of the state of New York. Upon the passage of this important 
legislation the policy of insurance was no longer of special moment 
except as evidence that the contract to insure had been made; for 
it was no longer competent for the parties to incorporate into the 
policy any provisions whatever outside of those embraced within 
the terms of the standard policy * * *” (294). 

The first question, therefore, is whether this rider may be re- 
garded as within the second exception in 121 of the Insurance 
Law. It seems to me that, bearing in mind the general spirit and 
purpose of this legislation, that section was not intended to permit 
to be written into the policy anything other than a description of 
the property and such provisions as had particular application to 
the particular risk; and even then it is provided that they must 
not be inconsistent with the conditions or provisions of the stand- 
ard policy. From that point of view, however, I cannot but con- 
clude that a rider such as the one at bar which puts the insured in 
a position of warranting that he carries a certain amount of in- 
surance in another company on the identical property in identically 
the same proportions on each part thereof, and at no higher rate 
of premium, has no relation to the safety or danger of the par- 
ticular risk insured, is not a description of the property, and 
finally, is inconsistent with the conditions of the standard policy 
as adding an entirely new cause of forfeiture. 
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Nor, as I see it, can this rider be justified under that provision 
of the standard form, lines 11-13, which provides :— 

“This entire policy, unless otherwise provided by agreement, 
indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of in- 
surance, whether valid or not, on the property covered in whole 
or in part by this policy.” 

Manifestly that provision of the policy is intended to afford to 
the insurer the same protection against the moral hazard as an 
adequate description of the particular property, its location, &c., 
affords it against physical hazard. It is intended to enable the 
insurer to know and limit the amount of insurance which the 
insured is carrying, and thus to be governed accordingly in its 
judgment of the temptation which heavy insurance involves either 
towards arson or at least towards undue carelessness in caring for 
the property insured. 

It will be observed, however, that the rider in question con- 
tains stipulations directly at the converse of those called for by 
this provision of the standard form. It does not secure the con- 
sent of the insurer to additional insurance procured or to be 
procured by the insured, but, on the contrary, warrants on behalf 
of the insured that he has other insurance, naming the amount, 
and that it is in the same proportion on several kinds of prop- 
erty and at the same rate. It is palpably imposed by the insurer 
as a convenient means of enabling it to save the trouble and 
expense of properly conducting its. business by adequate inspec- 
tion and examination of the risk insured and puts the assured in 
the position of facilitating the insurer’s business, saving it ex- 
pense and trouble at the sole risk of the insured and at the in- 
tended cost of the assured to the extent of forfeiture. 

Final resort may be had to the provision of the standard form 
(line 7-8) :— 

“This entire policy shall be’ void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning this insurance or the subject thereof.” 

It may be that the rider in the case at bar should be regarded 
as at least a misrepresentation under this clause of the policy, but 
in that view it is vital to note that this clause does no more than 
recite the common law on the subject (Evans vs. Columbia Fire 
Ins. Co., 40 Misc., 316). It does not permit a forfeiture by rea- 
son of a misrepresentation, thus making it what is technically 
known in insurance law as a “warranty,” but limits avoidance of 
the policy to those cases in which the misrepresentation is of a 
material fact or circumstance concerning this insurance or the 
subject thereof. It is quite evident that the misrepresentation 
contained in the rider under discussion is not of a fact material 
either to the physical or moral hazard of the risk insured. If an 
insurance company prefers to omit adequate investigation of the 
risks which it takes and to rely solely upon statements of the 
insured as to other insurance which he carries and then under- 
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takes to write insurance based solely on the precedent of other 
companies it cannot expect to be allowed to avoid its obligations 
merely because the assured has made a misstatment of his other 
insurance, unless it can show that such misstatement materially 
affected the risk. 

Indeed, apart from these general considerations, it is evident 
that in the case at bar the misstatement of the other insurance 
carried may well have been insignificant, unimportant and entirely 
negligible as a practical consideration. 

I hold this rider to be unauthorized and “inconsistent” with 
the conditions or provisions of the standard policy because it im- 
poses forfeiture for a cause not mentioned in the standard policy, 
and not contemplated in either its letter or its spirit. Indeed, 
if the rider is to be treated as embodying a representation, the 
provision therein contained constituting it a warranty is incon- 
sistent with the clause of the standard policy which renders the 
policy voidable only if the misrepresentation be as to a material 
fact. 

It may be claimed that even if the rider be void, its effect should 
be to invalidate the entire policy. Such an interpretation would 
do no violence to the purpose of the law and frustrate its benefi- 
cent intent as interpreted in the Quinlan case (supra). If an 
insurance company, even though without original fraudulent in- 
tent, may issue a policy in the standard form, and by adding un- 
authorized riders entrap the insured into technical violation of an 
illegal warranty, and thus escape civil liability at the cost of an 
innocent victim who has regarded himself safe against, and paid 
for adequate protection from, loss by fire, this legislation would 
be worse than useless. It seems to me to be more reasonable to 
interpret the intention of the Legislature to have been to hold the 
insurer to his policy as if it were one properly issued in the 
standard form and to disregard such unauthorized additions 
thereto or changes therein as the insurer may have seen fit to 
impose (see also Wheeler vs. Mutual C. Ass’n, 102 Ill. App., 48, 
58; Equitable Life Soc’y vs. Clements, 140 U. S. 226, 233). 

It is to be noted that the present controversy arises between 
the insured and his broker, and that no insurance company nor 
the interest of insurance companies, as a whole, are represented. 
It may be that there are considerations that may be urged on their 
behalf contrary to or modifying the views hereinabove expressed, 
but there are none which I have been able to find on independent 
research. 

It has been held in Western Mass. Fire Ins. Co. vs. Hilton (42 
App. Div., 52) that a policy issued by a Massachusetts company 
in Massachusetts, the premium also being paid there, although 
covering New York property, is a contract made in Massachu- 
setts, and therefore to be governed as to its validity by the laws 
of Massachusetts. 

The record in this case at bar, however, shows that the policy 
here was issued by the general agents of the Iowa Company in 
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New York City, and that its validity was dependent by its very 
terms on such issue by such agents, and the premium was paid to 
such agents in this city. The property was also in New York. 
Under these circumstances it must be regarded as a New York 
contract and its validity judged by the laws of this state (Union 
Nat. Bank vs Chappin, 169 N. Y., 538, 543). 

Inasmuch as it follows from these considerations that the 
policy of the Iowa company is a valid policy of insurance to the 
amount named, it follows that the complaint was properly dis- 
missed. 

In view of this conclusion it is unnecessary to consider the con- 
tention of respondents to the effect that they were not the agents 
employed by plaintiffs, but that the latter were employed as 
intermediary, who, in turn, employed the defendant. 

I do not, however, regard. that position as warranted by the 
testimony. , 

The judgment should be affirmed, with costs. 


seca ec cimemataae 


SUPREME COURT OF SOUTH DAKOTA. 


SIEGELE 
vs. 


DES MOINES MUT. HAIL INS. ASS’N.* 


LOSS—ADJUSTMENT. 


Loss having been suffered under a hail policy, two separate adjustment 
papers were made out; one, signed by the adjuster and left with the 
assured, adjusted the loss to the several fields of grain at a per cent 
of total loss on each field; the other, signed by the assured and the 
adjuster, as to which assured claimed his signature had been secured 
by fraud, adjusted the total loss in a lump sum. Held that, in the 
absence of fraud on the part of the adjuster, the two papers executed 
at the same time should be construed together, and when so con- 
strued, it being apparent that the naming of the lump sum was at 
best a mistake, the amount of the loss as itemized, field by field, in 
the other should control. 


{For other cases, see Insurance, Dec. Dig. § 574.) 


Appeal from Circuit Court, Marshall County; Frank McNulty, 
Judge. 

Action by William S. Siegele, as administrator of the estate of 
Christian Bauer, deceased, against the Des Moines Mutual Hail 
Insurance Association. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


* Decision rendered, Oct. 3, 1911. 132 N. W. Rep. 607. 
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Haut, RoppLe & Purpy, for Appellant. 
THEODORE J. P. Grept and JamEs M. Brown, for Respondent. 


WuirtIne, J. 

This action was brought to recover a balance of $525 claimed 
to be due upon a hail insurance policy. Verdict and judgment 
were for plaintiff; a new trial was denied, and defendant ap- 
pealed from such judgment and from the order denying a new 
trial. 

The main question for discussion is whether or not there was 
an accord and satisfaction barring the recovery of the $525. A 
dispute arose between the insurance company and the assured 
in relation to the adjustment that was made of the loss. No 
question arose but what the loss was adjusted by the assured, 
and an authorized adjuster sent by the company. The company 
‘claimed the loss was adjusted at $400, and the assured claimed 
that it was adjusted at $925. Under such circumstances, the 
company wrote the policyholder, and inclosed a check, which, 
with a balance due the company for premium, amounted to 
‘$400. The check recited on its face: “This check accepted as 
payment in full for all claims to date.” The policyholder cashed 
this check at his local bank, and, in doing so, he indorsed same: 
“Accepted in part payment of loss by payee. Chris. Bauer.” The 
jury evidently found that loss was adjusted at $925. It is un- 
necessary to review the testimony in full; it was ample to sus- 
tain such a finding. 

[1] The appellant contends that, by accepting and cashing the 
check conditioned as such check was, the policyholder satisfied 
the debt, whether it was $400 or $925. The respondent contends 
that, regardless of the condition attempted to be attached to the 
check, the payee had a right and the power to qualify his accept- 
ance of the check, and receive same in part payment, and re- 
spondent further contends that, even if the check had been cashed 
without any attempt to qualify its acceptance, the acceptance and 
cashing of such check would not have amounted to an accord 
and satisfaction, as there was absolutely no consideration there- 
for. The respondent is clearly correct in this last contention, 
under the law as recently announced by this court, in the case 
of Hagan vs. Townsend & White, 131 N. W. 512, wherein the 
facts were analogous to those in this case, unless section 1180, 
of the Revised Civil Code, applies. Such section provides: 
“Part performance of an obligation, either before or after a 
breach thereof, when expressly accepted by the creditor in writ- 
ing in satisfaction, or rendered in pursuance of an agreement in 
writing for that purpose, though without any new consideration, 
extinguishes the obligation.” This check was not “accepted in 
writing” in satisfaction of the disputed claim; as a matter of 
fact, the assured by his act refused to so accept same. His 
cashing of such check, without accepting same in full of his debt 
may have been a wrongful conversion of the check; but it cer- 
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tainly was not an acceptance of $400 in satisfaction of the claim. 

[2] Appellant claims error, in that the court modified certain 
instructions asked by appellant, which instructions related to the 
claimed defense of accord and satisfaction. From what we have 
said above, it is clear that appellant was not entitled to any 
instruction upon such defense, as the court should have in- 
structed the jury that such defense had not been established. 
Appellant could not have been prejudiced by the modifications 
complained of. 

[3] Appellant also complains of emphasis which it claims the 
court, in its instructions put upon the question of fraud, which 
fraud the assured had alleged was practiced by the adjuster in 
procuring his signature to an adjustment contract purporting to 
adjust the loss at the sum of $400. Without agreeing with ap- 
pellant in its claim of undue emphasis of the question of fraud, 
we are of the opinion that, even if there was emphasis in this 
matter, appellant was not prejudiced thereby. Two separate 
adjustment papers appeared to have been made out; one, signed 
by the adjuster and left with assured, adjusted the loss to the 
several fields of grain at a per cent of total loss on each field; 
the other, signed by assured and adjuster (assured claiming 
his signature to have been obtained by fraud), adjusted the 
total loss in a lump sum. If there were no fraud on the part of 
the adjuster, we think the two papers, executed as they were 
at the same time, should have been construed together, and when 
so construed it was very apparent that the naming of the lump 
sum, $400, in the one paper was, at best, a mistake, and the 
amount of loss as itemized, field by field, in the other paper 
should control. 

The judgment was clearly correct, and it and the order deny- 
ing a new trial are affirmed. 


OG 


COURT OF CHANCERY OF NEW JERSEY. 


LEYDEN 
US. 
LAWRENCE et At.* 


INTEREST OF MORTGAGEE—SUBROGATION. 

A mortgagee of real estate has an insurable interest therein, and when he 
insures the property at his own expense and solely for his own benefit, 
the insurer, if obliged to pay a loss occasioned by injury to the 
property, may be subrogated pro tanto to the rights of the mortgagee 
under the mortgage. 


(For other cases, see Insurance, Cent. Dig. § 1509; Dec. Dig. § 606.) 
* Decision rendered, Sept. 18, 1911. 81 Atl. Rep. 121. 
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Action by James J. Leyden against Elijah W. Lawrence and 
others. Decree for complainant. 
See, also, 79 Atl. 615. 


FRENCH & RicHarps, for Complainant. 
A. H. SwAcKHAMMER, for Defendants. 


LEAMING, V. C. 

[1, 2] At a former hearing touching the sufficiency of a plea 
which had been filed by complainant to the crossbill of defendant, 
I held as follows: “It is settled in this state that a mortgagee. 
of real estate has an insurable interest therein, and when such 
mortgagee, at his own expense and solely in his own behalf, pro- 
cures insurance on the mortgaged property for the better secur- 
ity of his debt, the insurer, if obliged to pay a loss occasioned 
by injury to such property, may be subrogated pro tanto to the 
rights of the mortgagee under the mortgage. Sussex County 
Mutual Insurance Co. vs. Woodruff, 26 N. J. Law, 541; Nelson | 
vs. Bound Brook Insurance Co., 43 N. J. Eq. 256 [11 Atl. 681, 
3 Am. St. Rep. 308.] ; Lawrence vs. Union Insurance Co. (Sup.) 
76 Atl. 1053. It may be said to be equally well settled that if 
the insurance has been taken by the mortgagee at the expense 
and for the benefit of the mortgagor, as well as for his own 
protection, the mortgagor will have the right, in case of a loss, 
to have the avails of the policy applied for his benefit toward the 
discharge of his indebtedness. Pearman vs. Gould, 42 N. J. 
Eq. 4 [5 Atl. 811].” I further held at that time that with the 
fact established by the mortgagor that the insurance in question 
had been taken by the mortgagee at the expense and for the 
benefit of the mortgagor, as well as for his own protection, 
pursuant to the clause in the mortgage which authorized the 
mortgagee so to do, the mortgagor would be entitled to have the 
avails of the policy applied for his benefit toward the discharge 
of his indebtedness. A further examination of the subject, at 
the conclusion of the final hearing on an answer filed to the 
cross-bill, assures me that the above statement of the law, as 
reorganized in this state, is accurate. 

At the final hearing, no evidence was introduced in behalf of 
cross-complainant, in support of the averment of the cross-bill 
to the effect that the insurance in question had been effected by 
the mortgagee in pursuance of the agreement contained in the 
mortgage, and no evidence was introduced in behalf of the de- 
fendants to the cross-bill upon that subject. There is therefore 
an entire absence of any evidence to establish the fact that the 
insurance was effected by the mortgagee for the joint benefit of 
himself and his mortgagor, or at the mortgagor’s expense, except 
the fact that the insurance was, in amount, in excess of the 
amount due on the mortgage, and that the mortgage authorized 
the mortgagee to effect insurance at the expense of the mort- 
gagor, in the event of the failure of the mortgagor to keep the 
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premises insured. I am entirely satisfied, under this condition 
of the evidence, that the claim of cross-complainant that the 
insurance was effected pursuant to the clause in the mortgage 
cannot be sustained. The clause in the mortgage gave to the 
mortgagee the option to take out insurance at the expense of 
the mortgagor, but did not compel him to do so. The mort- 
gagee was at liberty to insure for the joint benefit of himself 
and his mortgagor at the expense of the mortgagor, or to insure 
at his own expense solely for his own benefit; and it is im- 
possible to indulge the inferences that the mortgagee did insure 
at the expense or for the benefit of the mortgagor, in view of the 
fact that the insurance effected by the mortgagee was, by its 
terms, solely for his “mortgagee interest.” 

[3] It was urged in behalf of cross-complainant, however, 
that, as the clause in the mortgage authorized the mortgagee 
to insure at the expense of the mortgagor, the mortgagee was 
denied the privilege of insuring in any other manner, and a line 
of cases decided by the New York Court of Appeals was cited 
in support of that view; but I find nothing in the cases cited to 
support that proposition. On the contrary, in Foster vs. Van 
Reed, 70 N. Y. 19, 26 Am. Rep. 544, it is held that such a pro- 
vision in a mortgage does not prohibit or prevent an insurance 
by the mortgagee on his interest as mortgagee, at his own ex- 
pense and in his own behalf. 

I entertain the view, therefore, that the failure on the part of 
the cross-complainant to establish as a fact that the insurance in 
question was placed by the mortgagee at the expense of the 
mortgagor, or for the benefit of the mortgagor, or in any manner, 
or for any purpose, other than that which appears upon the 
face of the insurance policies, is operative to defeat the relief 
sought by cross-complainant. It follows that the insurance com- 
panies, in whose behalf this suit for the foreclosure of the mort- 
gage is brought, are entitled under the assignment of the mort- 
gage from the mortgagee to enforce the mortgage lien. I reach 
this conclusion independently of the fact that the policies of 
insurance contained a clause providing for subrogation in behalf 
of the insurance companies in case of loss. It is therefore un- 
necessary to here determine whether these provisions for subro- 
gations, which were annexed to the policies some days after the 
policies were issued are effective. 

1 will advise a decree pursuant to the prayer of the bill. 
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SUPREME COURT OF IOWA. 


DAHMS & SONS CO. 


vs. 
GERMAN FIRE INS. CO 


FIRE INSURANCE—CONSTRUCTION—AVERAGE CLAUSE. 


An average clause in a fire policy, providing that in case of loss the policy 
shall attach to each of the insured buildings in such proportion as 
the value of each building bears to the aggregate value of the entire 
insured property, is primarily intended to apply to manufactories 
or storehouses, the contents of which are covered by a blanket policy, 
where the amount of the contents in any particular building is not 
determinable until after the loss. 


(For other cases, see Insurance, Cent. Dig. § 1277; Dec. Dig. § 501.) 


CONTRACTS—CONSTRUCTION. 


While an insurance policy should be construed in insured’s favor in the 
sense in which he has reason to understand it, like all other contracts, 
it must be construed so as to give effect to the language used, unless 
it is calculated to mislead insured bv reason of some ambiguity, or 
otherwise. 

sais — cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 

146. 


FIRE INSURANCE—VALIDITY—AVERAGE CLAUSE. 


Code, § 1746, provides that any provision in an insurance policy requiring 
insured to maintain insurance on any property covered by such 
policy to any extent, or to any extent to be an insurer of the property 
covered by the policy, or to bear any portion of a loss on the insured 
property, shall be void. Code Supp. 1907, § 1758a, makes it unlawful 
to issue any policy of fire insurance, other or different from the 
standard form fire insurance policy herein set forth, except that it 
may use in its policy forms or slips of description and specification 
of the insured property given, with permits, not contrary to law, 
for the use of electricity, etc., and other permits or rights not in 
conflict with law. The average clause attached to one of the policies 
insuring five buildings, the aggregate value of which was $85,000, 
recited that it was agreed that in case of loss the policy should attach 
to each building in such proportion as the value of each building 
bore to the aggregate value of the entire property insured. The total 
insurance under all the policies was $10,000. Held, that section 1746 
was intended to prohibit stipulations for coinsurance, or requiring 
insured to maintain insurance up to a stipulated percentage of the 
value of the property, and the average clause was not invalid under 
that section, or any other statute, and was not unreasonable as 
applied to the subject-matter. 


(For other cases, see Insurance, Cent. Dig. § 1277; Dec. Dig. § 501.) 


Appeal from District Court, Woodbury County; Frank R. 
Gaynor, Judge. 
Action on a policy of fire insurance. Under an agreed state- 


* Decision rendered, Oct. 20, 1911. 132 N. W. Rep. 870. 
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ment of facts, the court rendered judgment for plaintiff, and 
defendant appeals. Reversed. 


Tuomas Bates and HENDERSON & Frisourc, for Appellant. 

Ferris & Ippincs, for Appellee. 

McCuatn, J. 

The plaintiff, being the owner of five separate buildings 
situated on a parcel of ground in Sioux City, the buildings 
being of the aggregate value of $85,000, secured various policies 
of fire insurance covering all five buildings in the aggregate 
sum of $10,000. All the policies were of the standard Iowa form, 
and to each of them, with one exception, was attached, by way of 
rider, what is called the average clause. One of these policies 
being for $1,500, to which such rider was attached, was a policy 
issued by the defendant. Within the terms of insurance covered 
by all these policies, plaintiff suffered a loss by fire in respect. to 
one of the buildings, which was adjusted by the agents of all 
the companies in the sum of $1,448.19. In this adjustment it was 
insisted for the defendant and the other companies whose policies 
contained the average clause that the liability of such companies 
was by reason of. such clause limited to that proportion of the 
insurance which the value of the building destroyed bore to the 
aggregate value of all the five buildings insured, and that the 
liabilty of the defendant as one of the coinsurers was $25.56; 
whereas the plaintiff contended that the average clause was in- 
valid, that each of the companies was liable for its pro rata por- 
tion of the loss, and that the liability of the defendant was there- 
fore $217.23. By an amicable arrangement between plaintiff 
and defendant, this action is brought to recover the difference 
between these two sums—that is, $191.66; the object of the suit 
being to determine the validity of the average clause, and secure 
a basis on which all the claims under the policies containing the 
average clause may be settled. 

The sole ground for insisting upon the invalidity of the aver- 
age clause is that it is contrary to the provisions of our fire 
insurance statute, as found in the Code and Code Supplement, 
as follows :— 

“Sec. 1746. Any provision, contract or stipulation contained 
in any policy of insurance issued by any insurance company 
doing business in the state, under the provisions of this chapter, 
providing or stipulating that the insured shall maintain insur- 
ance on any property covered by such policy to any extent, or 
shall to any extent be an insurer of the property insured in such 
policy, or shall bear any portion of loss on the property insured, 
shall be void. * * *” 

“Sec. 1758a. It shall be unlawful for any insurance company 
to issue any policy of fire insurance upon any property in this 
state other or different from the standard form fire insurance 
policy herein set forth, except * * * 

‘2. It may use in or upon its policy forms or slips of descrip- 
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tion, location and specifications of the property insured together 
with permits upon such conditions not in conflict with the pro- 
visions of law, as may be agreed upon, for the use or storage of 
electricity, gasoline, explosives, or other extra-hazardous prod- 
ucts or materials ; for repairs or improvements; for the operation 
or ceasing to operate, and for the vacancy of the premises, and 
permits for hazards other than those specifically mentioned 
above, also a mortgagee’s or loss payable clause, and other per- 
mits or riders not in conflict with law.” 

The average clause attached as a rider to defendant’s policy 
is in the following language: “It is hereby agreed that in case 
of loss this policy shall attach in each building in such propor- 
tion as the value of each building bears to the aggregate value 
of the entire property insured.” 

The statutory provisions above quoted prohibit (1) any stip- 
ulation “that the insured shall maintain insurance on any prop- 
erty covered by such policy to any extent, or shall to any extent 
be an insurer of the property insured in such policy, or shall 
bear any portion of the loss on the property insured ;” and (2) 
any modification of the standard form of policy prescribed by 
statute (which form does not include an average clause), save 
that it may attach thereto “forms or slips of description, loca- 
tion and specifications of the property insured” and permits for 
certain purposes, “and other permits or riders not in conflict 
with law.” 

The question submitted to us for determination is whether the 
average clause is prohibited under Code, § 1746, or permitted 
under Code Supplement, § 1758a, as above quoted. The stat- 
utory provisions as to prorating are not here considered, for the 
reason that there is no controversy in regard to the prorating 
between the companies, and no question as to the right of each 
to limit its liability to the pro rata share of the total insurance 
covering the loss. This latter was determined in the adjust- 
ment, which is not questioned, save in so far as it was based 
on the average clause. 

1. The provision above quoted, found in Code, § 1746, was 
apparently intended to prohibit any stipulation for coinsurance, 
such as fire insurance companies sometimes insert in their pol- 
icies. See Richards, Insurance Law (3d Ed.) § 242. Similar 
statutes are found in other states, and under them any stipula- 
tion for coinsurance is invalid. Attorney General vs. Com- 
missioner of Insurance, 148 Mich. 566, 112 N. W. 132. Where 
there is no such statutory prohibition, various forms of coin- 
surance clauses have been in use. See Richards, Insurance Law 
(3d Ed.) 727-729. It is evident, however, that the statute is 
more specifically directed against a stipulation requiring. the 
insured to maintain insurance on the property up to a stipulated 
percentage of its value; the effect of such a stipulation being that 
in case of partial loss the owner can have only a partial re- 
covery, although the total amount of his insurance exceeds the 
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total amount of the loss. See the opinion in Attorney General 
vs. Commissioner of Insurance, supra, in which the nature of 
such a clause is fully discussed. The statute was evidently not 
intended to prohibit an arrangement by which the insured should 
carry a part of the risk. If he maintains insurance up to the 
required percentage, he still, in the case of total loss, carries 
the risk in excess of the percentage specified; but in case of 
a partial loss he gets full indemnity, if the total amount of the 
insurance exceeds the amount of the loss; whereas, under a 
coinsurance clause requiring him to maintain insurance up to 
the specified percentage, he does not secure full indemnity for 
such partial loss unless he has the full amount of the insurance 
required. 

[1] The average clause is used for a wholly different pur- 
pose. It is primarily intended to apply to manufactories or 
storehouses, the contents of which are covered by a blanket 
policy; the contents being insured in whichever one or more of 
the various factories or storehouses described it may be located 
at the time of the loss; the particular amount of such contents 
in any particular building not being determinable at the time 
the policy is issued, but only ascertainable after the loss. 1 
Biddle, Insurance, § 2; Richards, Insurance Law (3d Ed.) 727; 
Clement, Fire Ins. 511. But, even as applied to several buildings 
covered by a blanket policy, it does not operate as a stipulation 
for coinsurance. 

We think that an illustration will make plain the distinction 
above made, and an illustration of the effect of a single policy 
on several buildings with an average clause attached will be 
entirely applicable to the present case, for all the policies were 
treated in this adjustment as constituting an aggregate amount 
of insurance. Suppose, therefore, that the plaintiff, desiring 
to secure insurance on his five buildings of different values 
and of the aggregate value of $85,000, has taken one policy in 
the defendant company for $10,000. Without an average clause 
attached, he would be entitled to indemnity to the extent of 
$10,000 for a partial loss on any one of such five buildings; 
that is to say, under such a policy, without an increase of pre- 
mium, the company would have incurred five times the risk of 
loss which it would have incurred under specific policies in 
proportional amounts on each of the five buildings; the same 
rate of premium being paid. The company could only avoid this 
increase of risk without increase of premium by attaching an 
average clause, the simple effect of which would be that as to 
each building its risk should be in the proportion which the 
value of the specific building bore to the total value of all the 
buildings. If this proportion had been determined beforehand, 
there would certainly have been no invalidity in the stipulation. 
It is usual to apportion the risk in one policy covering two or 
more buildings on the same premises, so as to limit the liability 
to a stipulated amount as to each building. For instance, under 
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a policy for $3,000 on a house and barn on the same premises, 
it is usual to stipulate that a certain amount, say $2,500, shall 
be applied to the house, and $500 to the barn; and in case of 
even a partial loss to the barn in excess of $500 the insured will 
be limited to that amount of indemnity, although he is in fact 
carrying $3,000 on the entire property. A rider to that effect 
is clearly contemplated by the portion of Code Supplement, § 
1758a, above quoted. A blanket policy on several buildings 
with an average clause attached differs from a blanket policy on 
several buildings with a specification of the indemnity provided 
as to each building only in this respect: The indemnity pro- 
vided as to each building, instead of being fixed at a stipulated 
amount, is made to depend upon the proportionate value which 
each particular building bears to the total value of the buildings ; 
that amount to be ascertained after the loss, instead of deter- 
mined at the time the policy is issued. In this there is nothing 
unreasonable, for the values may fluctuate during the term of 
the policy by reason of deteriorations or improvements. The 
insured has specific insurance on each building to that proportion 
of the value of that building which its value bears to the value 
of all the buildings covered. In the event of a partial loss on 
any one building, he gets full indemnity, provided the insurance 
appropriated to that building is sufficient to cover the loss; and 
there is therefore no question of coinsurance. 

The argument for plaintiff seems to be that by the general 
nature and terms of the policy it was misled into thinking that 
it was securing indemnity for loss as to any one of its five build- 
ings to the extent of $10,000 as effectually as though it had taken 
a policy for $10,000 on that building alone. But, in the absence 
of any allegation of fraud, concealment, or misrepresentation, 
we would not be justified in assuming that it could reasonably 
have so understood the contract. This is not a case where, as 
counsel contend (quoting language found in Matthes vs. Im- 
perial Acc. Ass’n, 110 Iowa, 222, 81 N. W. 484), “the return 
offered bears such an insignificant ratio to what was paid for 
that the suggestion of such a settlement [as was proposed] 
seems a grim jest.” The plaintiff got just what it paid for. 
It could not have supposed that the company was willing to 
give it insurance on five separate risks at the same rate that it 
would pay for a like amount of insurance on one risk. Suppose, 
for instance, that the owner of five farmhouses on as many dif- 
ferent farms, and therefore not exposed in any way to the peril 
of destruction by the same fire, each of the farmhouses being 
worth $2,500, should desire to insure each of them against loss 
to the extent of $2,000, would he be justified in assuming that 
he could get a blanket policy of insurance on all five houses, 
which would afford him the same protection against partial 
or total loss, on the usual terms on which a policy for that 
amount would be issued covering one house? And if he found 
in his blanket policy an average clause, would not he be fairly re- 
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quired to understand that he had in fact insurance on each 
house only to the extent of $400? 

[2] It is true that, as counsel argue, a policy of insurance 
is to be construed in favor of the insured in the sense in which he 
had reason to understand it; but policies of insurance, like other 
contracts, must be so construed as to give force and effect to 
the language used, unless by reason of some ambiguity or craft 
they are calculated to mislead the insured. “While we are 
authorized to construe the policy, we are not at liberty to strike 
out absolutely a carefully inserted and detailed provision thereof.” 
Insurance Company vs. Ayers, 88 Tenn. 728, 13 S. W. 1090. 
In the case just cited, it was held that, where a policy for $1,000 
was placed upon an aggregate valuation of $3,510, distributed 
over ten separate and distinct parcels of property of varying 
estimated values, and the policy provided that it should cover 
pro rata on each of the items, the measure of the company’s 
liability for loss as to one of the items must be determined upon 
the basis of the relation of the value of that item to the aggre- 
gate value of the property, so that for a total loss of that item 
there could not be a recovery of more than its proportional 
value of the total insurance. The case seems very analogous 
to the one before us. Further to the effect that, where 
there is no ambiguity or irregularity in the provisions of 
the policy, the liability of the company should be determined 
by its plain terms, see Nelson vs. Traders’ Ins. Co., 181 N. Y. 
472, 74 N. E. 421. 

The average clause is not a new device resorted to by insurance 
companies to avoid the provisions of our statutes. While there 
are meager references to it in the text-books, and, so far as we 
can find, no cases specifically relating to its application, it was 
fully described prior to the enactment of our statute in Biddle on 
Insurance, a standard text-book to which we have already re- 
ferred. See, also, Bunyon, Fire Ins. 3, 102, 119; Ellis, Insurance 
(2d Am. Ed.) 55. So far as we can discover, it is as old as the 
coinsurance clause; and if the Legislature had intended to pro- 
hibit its use in the section of the Code first above cited (em- 
bodying a statute passed in 1894) some unambiguous reference 
to it would surely have been made. 

[3] 2. If the average clause is not prohibited by Code, § 
1746, then there is nothing in chapter 76 (Acts 32d Gen. Assem. 
[Code Supplement, § 1758a-d]) which prescribes a standard 
fire insurance policy for Iowa, forbidding its addition by rider 
to the standard form; for it is not only provided in the portion 
of that statute above quoted that the company may attach 
“forms or slips of the description, location and specifications 
of the property insured,” but also that it may attach “other per- 
mits or riders not in conflict with law.” The average clause is 
not specifically prohibited by law, and certainly if it may be 
included under the term “specifications of the property insured,” 
then it is not prohibited by implication. As already suggested, 
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such a clause amounts to a specification that, as to each of the 
separate items of property insured, the risk shall be a propor- 
tionate share of the total risk, determinable by the ratio which 
the value of that item bears to the entire value of the property 
insured. Neither the language nor the policy of the statute, 
therefore, is inconsistent with the addition of the average clause 
by rider to a blanket policy, framed in the terms required by 
the Iowa statute. Under a New York statute providing for a 
standard policy of insurance, the Court of Appeals of New 
York has said: “It is quite competent, in so far as the provi- 
sions of a policy are concerned, to modify, or to restrict them, 
or to describe more particularly the actual risk assumed, by a 
written indorsement upon the instrument. The Legislature left 
the parties free in that respect.” And it was said, as to a par- 
ticular written indorsement made on the standard form: “This 
clause of the contract is plain; it is not unreasonable as a limita- 
tion of the insurance hazard, and, unless the court is to make 
a new contract between the parties, it should be enforced.” 
Nelson vs. Traders’ Ins. Co., supra. In this case we reach the 
conclusion that the average clause added by way of rider is not 
in violation of any statutory provision, and is not unreasonable 
as applied to the subject-matter. It should therefore be given 
its intended effect. 

The trial court erred in holding the average clause to be void 


as prohibited by statute, and should have rendered judgment in 
defendant’s favor. The cause is remanded for judgment in ac- 
cordance with the views expressed in this opinion. 

Reversed. 


NOTE BY THE EDITOR OF THE INSURANCE LAW JOURNAL. 


The mere reading of this clause shows wherein it essentially differs 
from the Coinsurance clause. The latter fixes the amount of such insur- 
ance which must be carried by the insured. The average clause on the con- 
trary has no direct concern with the question but simply makes specific a 
policy which would otherwise be a floater. The only essential difference 
between such a policy and one in which the amount at risk on each item 
is specified at the start is that it applies to conditions at the time of loss 
instead of at the time of contracting. It is what in fire insurance is known 
as one form of the pro-rata clause. It is a universal provision in marine 
policies and as stated by Griswold its introduction into fire policies was 
made in England under a special statute in 1828 to protect the revenue from 
fraud and prevent the insured from collecting from his insurers any sum 
upon the amount for which he had not practically been insured. The 
actual amount insured is not subject to reduction by reason of its 
deficiency. This in the judgment of the Court is sufficient to take it out 
of the statute. The ordinary pro-rata clause becomes inoperative in case 
of deficiency. In the case of this clause however no such result follows. 
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SUPREME COURT OF ARKANSAS. 


CITIZENS’ FIRE INS. CO. 
ws. 


LORD.* 


ACTION ON FIRE POLICY—PROOF OF LOSS—WAIVER. 


Proof of waiver of proof of loss is admissible, under an allegation that 
proofs of loss were furnished. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 
LOCAL AGENTS—POWERS—WAIVER OF PROOF OF LOSS. 


A local insurance agent, with authority to receive applications for in- 
surance, issue policies, receive premiums, and adjust losses, mal 
waive the condition in a policy as to proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 556.) 


Appeal from Circuit Court, Union County; G. W. Hays, 
Judge. 

Action by W. H. Lord against the Citizens’ Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


This suit was instituted by appellee against appellant to recover 
on a fire insurance policy.. The appellee alleged the issuance of 
the policy, the payment of the premium, and the loss by fire, on 
the 1st day of January, 1909, while the policy was in force. He 
alleged that he had no other insurance on the merchandise and 
household goods insured by the policy. He alleged that after the 
loss he gave to appellant notice thereof on the 27th day of Feb- 
ruary, 1909, by delivering to appellant an account of said loss, 
signed by appellee and verified by his oath, containing all the 
particulars required to be stated therein by the terms of the 
policy. He alleged by amendment, after the evidence was con- 
cluded, and over appellant’s objection, that appellant waived 
proof of loss under the policy by stating, through its agent, that 
it would not pay the policy. It was alleged that the actual value 
of the property was at least $625. The prayer was for judgment 
in the sum of $400, and for attorney’s fee and costs. 

Appellant set up among its grounds of defense: (1) That 
appellee, at the time of the issuance of the policy sued on, had 
insurance in the Des Moines Fire Insurance Company, which 
fact he concealed from appellant, and which fact, under the terms 
of the policy, precluded recovery by appellee. (2) That appellee 
had never furnished to appellant the proof of loss required by 
the terms of the contract to be furnished appellant within sixty 
days after the destruction of the property by fire. 


* Decision rendered, Oct. 2, 1911. 139 S. W. Rep. 1114. 
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Appellee exhibited the policy of insurance, and testified as to 
the loss and the value of the property destroyed. He further 
testified that he made out and sent proof of loss to one Mc- 
Nally; that the proof of loss was sworn to. He stated that he 
told Reynolds, the insurance agent, that he had two hundred in- 
surance on household goods, and eight hundred on the property, 
and that he wanted $200 on household goods and $200 on the 
commissary. He told the agent that he had other insurance; that 
Mr. Powell had it. Powell was the agent of the Des Moines Fire 
Insurance Company, and the policy was taken out in that com- 
pany. He further testified that he talked with Reynolds about 
the payment of the policy after the fire. In the first conversation, 
Reynolds stated that he believed he could settle for nine-thir- 
teenths of the amount of the policy, and that the company hardly 
ever paid the full amount. In the next conversation, which was 
just seven or eight days after the fire, Reynolds said he could not 
settle at all. 

The testimony of McNally shows that he placed in the mail, 
February 17, 1909, the proof of loss, duly verified by appellee, 
and addressed it to the Citizens’ Bank, Clarksville, Ark. A. P. 
Reynolds testified: That he was the local agent of the company 
in El Dorado. He could issue policies, and could approve the 
same for persons desiring insurance. He wrote the policy for 
appellee, who paid the premium on same, amounting to $9. Ap- 
pellee said nothing to him about having additional or other insur- 
ance on the household goods. He had no intimation of any such 
insurance until after the fire. Appellee told him there was “about 
$50 worth of the household goods saved.” They estimated that 
the sum of $50 should be deducted from the policy, provided the 
company paid him. He never refused payment; never said any- 
thing to appellee about paying nine-thirteenths of his insurance. 
The secretary of the company testified that the company never re- 
ceived any proof of loss. It was his duty to receive such papers 
when in his office, and when absent the stenographer opened the 
mail, and put it all on his desk. It would have been almost im- 
possible for the proof of loss to have been overlooked, had it 
been received. There was nothing done by his office waiving 
proof of loss. No demand was made for the books of the com- 
pany to be turned over to the adjuster for inspection. 

The court gave instructions, in effect, telling the jury that ap- 
pellee was entitled to recover, provided he had complied with the 
conditions of the policy as to him. The instructions also told 
the jury, in effect, that, if the appellee had failed to comply with 
the conditions of the policy as to the proof of loss, he could not 
recover, unless the appellant had waived a compliance with such 
condition on the part of appellee. The instructions also told 
the jury that if appellee had additional or other insurance at the 
time of the issuance of the policy he could not recover, unless he 
notified the company at the time of such additional insurance. 
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The verdict and judgment were for the appellee in the sum of 
$424, with 12 per cent penalty, and the court fixed an attorney’s 
fee for appellee of $75. 


R. G. Harper and GeorcE O. Parrerson, for Appellant. 
Pat McNALLy, for Appellee. 


Woop J. (after stating the facts as above). 

[1, 2] First. The appellant contends that the court erred in 
permitting appellee to amend his complaint after the evidence was 
adduced, so as to allege a waiver of the proof of loss. The court 
did not err in allowing the amendment. The appellee had, with- 
out objection on the part of appellant, introduced evidence tend- 
ing to show a waiver on the part of appellant of the proof of 
loss, and appellant introduced evidence in rebuttal. ‘The amend- 
ment did not change the issue, and even if it had it was within 
the discretion of the court to permit it, since the parties had 
virtually in advance consented to the change by the evidence 
adduced. Burke vs. Snell, 42 Ark. 57, 60; Hanks vs. Harris, 29 
Ark. 323; McMurray vs. Boyd, 58 Ark. 504, 506, 25 S. W. 505; 
Shattuck vs. Byford, 62 Ark. 431, 35 S. W. 1107; Bank of 
Malvern vs. Burton, 67 Ark. 426, 55 S. W. 483. Under the lib- 
eral statutory provisions in regard to amendments, the amendment 
was proper, and appellant could not have been misled by it. 
Sections 6140-6145, Kirby’s Digest. The amendment was well 
within the general issue raised by the pleadings, which was the 
liability of appellant. Where a local agent has power to effect 
insurance, countersign policies, and collect premiums, he has also 
prima facie power to waive proof of loss, and evidence of such 
waiver is admissible under an allegation that they were fur- 
nished. Nickell vs. Phoenix Ins. Co., 144 Mo. 420, 446 S. W. 435; 
2 May on Ins. § 589. 

[3] The appellant also contends that the agent Reynolds had 
no power to waive the proof of loss; he being only a local spe- 
cial agent. But the agent Reynolds himself testified that “he 
could issue policies and approve the same for persons desiring 
insurance.” ‘There was also evidence on behalf of appellee that 
tended to prove that Reynolds assumed to have authority to make 
the adjustment of the loss. Reynolds was present when this 
testimony was introduced, and neither he, nor any one else for 
the company, pretended to deny that he had such authority. An 
agent having authority to receive and pass upon applications for 
insurance, to issue policies, receive premiums, and make adjust- 
ment of losses certainly has the power to waive the condition in 
the policy as to proof of loss. German Ins. Co. vs. Gibson, 53 
Ark. 494, 14 S. W. 672; German Ins. Co. vs. Humphrey, 62 Ark. 
348, 35 S. W. 428, 54 Am. St. Rep. 297; Phoenix Ins. Co. vs. 
Pub. Park Imp. Co., 63 Ark. 188, 37 S. W. 959; Greenwich 
Ins. Co. vs. State, 74 Ark. 72, 79, 84 S. W. 1025; Phoenix Ins. 
Co. vs. Munger, 49 Kan. 178, 30 Pac. 120, 33 Am. St. Rep. 360. 
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See, also, McGuire vs. Hartford Ins. Co., 7 App. Div. 575, 40 
N. Y. Supp. 300. See, also, Nickell vs. Ins. Co., supra. 

[4] Third. What we have already said in regard to amend- 
ments disposes of the contention of appellant that the court erred 
in permitting appellee to testify that the agent Reynolds had 
knowledge of the additional insurance at the time he issued the 
policy to appellee; there being no allegation in the complaint 
that the agent had such knowledge. There being no objection 
to the evidence, the complaint could be considered as amended to 
conform to it, if such an allegation were necessary. Hanks vs. 
Harris, 29 Ark. 323; Healy vs. Conner, 40 Ark. 352. 

[5] Fourth. The appellant was not prejudiced by the refusal 
of the court to permit it to introduce in evidence the policy of 
appellee with the Des Moines Insurance Company. The appellee 
admitted that he had insurance on the same property in that com- 
pany, and the fact was not controverted at all by him. 

[6] Fifth. The contention that the judgment should be re- 
duced in any event in the sum of $50 cannot be considered here, 
as it was not made in the court below. 

The judgment is therefore affirmed. 


————_o+e———_ 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


OEHLER 


VS. 
PHCENIX INS. CO. or Hartrorp, Conn.* 


ACTION ON POLICY—VERDICT—EVIDENCE. 

In an action on a fire policy, a verdict finding against a defense of fraud 
in the alleged removal of goods from insured’s store before the fire 
held sustained by the evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


PROOFS OF LOSS—BREACH OF COVENANT—WAIVER. 


In general, the taking of proofs of loss by an insurance company and its 
promise to pay operates as a waiver of breach of covenant per- 
taining to the keeping of accurate books and inventories by insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 306.) 


PROOFS OF LOSS—BREACH OF COVENANT—WAIVER. 


The taking of proofs and promise to pay a fire loss does not waive 
breach of covenant as to keeping accurate books and inventories, 
where the adjuster at the time of accepting the proofs and promising 
to pay the loss had no knowledge of the facts concerning the breach 
of covenant. 

(For other cases, see Insurance, Cent. Dig. §§ 1071- 1077 ; Dec. Dig. § 306.) 


* Decision rendered, Sept. 30, 1911. Rehearing denied, Oct. 20, I9I11. 
139 S. W. Rep. 1173. 
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Appeal from Circuit Court, Lincoln County; James D. Bar- 
nett, Judge. 

Action by V. E. Oehler, as trustee for the creditors of M. B. 
Caraway, against the Phoenix Insurance Company of Hartford, 
Conn. Judgment for plaintiff, and defendant appeals. Affirmed. 


O’NeIL Ryan and R. L. Surron, for Appellant. 
R. H. Norton, Avery, DupiEy, Younc & KILLiam, and 
BarcLAY, FAUNTLEROY & CULLEN, for Respondent. 


Nortonl, J. 

This is a suit on a policy of fire insurance. Plaintiff recovered, 
and defendant prosecutes the appeal. The policy sued upon is 
in the amount of $2,000 on a stock of general merchandise owned 
by the insured, M. B. Caraway, and $350 on a frame store build- 
ing in which he owned a one-half interest. The building and 
stock were situate at Brookeland, in Texas, where Caraway con- 
ducted a general store, and were totally consumed by fire. Be- 
sides the policy in suit, Caraway carried other insurance on the 
stock to the extent of $3,000, or a total insurance on merchandise 
of $5,000. At the time of the fire, the insured was indebted 
to a number of wholesale houses and others, and therefore as- 
signed this and other policies to plaintiff as:trustee for his cred- 
itors, and the suit is prosecuted by plaintiff as such trustee for 
the benefit of the creditors of the insured, Caraway. 

[1] Though it is set forth in several different forms in the 
answer, the defense relied upon is, in substance, that the insured, 
Caraway, conspiring and co-operating with one Burton to de- 
fraud the insurance companies, removed the greater portion of 
the stock of merchandise from his store at Brookeland to that 
of Burton at Carthage prior to the fire, but the jury found the 
fact to the contrary. A few days after the fire occurred, one 
Slaton, adjuster for defendant and all other companies interested, 
came to Brookeland, and devoted a portion of two days to in- 
vestigating the loss, but did not settle it for the reason that 
Caraway, the insured, was absent from home. The adjuster 
notified Caraway to produce his books, papers, etc., and meet 
him at a later date at Dallas with a view to settlement for all 
of the companies. In obedience to this request, Caraway, in 
company with Burton, a merchant of Carthage subsequently 
charged as his co-conspirator, repaired to Dallas and went over 
the matter of the fire and the extent of the loss with Slaton, 
the adjuster, in his office. At this meeting Caraway produced 
his books, bills, and invoices, and, after the adjuster had devoted 
several hours to looking through the same, he submitted a 
proposition to the effect that the companies, including defendant, 
would pay the full amount of the several policies on merchandise, 
provided Caraway would surrender his claim against the present 
defendant for the $350 insurance on the building. It appeared 
that Caraway owned only one-half interest in the building, and 
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this fact had not been communicated to the company when the 
policy was issued. Defendant’s policy stipulated that, unless the 
insured was the sole and unconditional owner, the item of in- 
surance should be void. Caraway took this proposition under 
advisement and returned home. A few days later Burton wrote 
the adjuster that Caraway had learned he could not collect the 
$350 on the building, and had therefore concluded to forego the 
same and accept the proposition so made on behalf of all of the 
companies for payment of the full amount insured on merchan- 
dise. The adjuster’s proposition having been thus accepted, he 
prepared proof of loss for defendant and the other companies, 
and mailed them to Burton for execution by Caraway. Caraway 
executed the several proofs of loss and mailed them to the ad- 
juster, who transmitted them to the companies, and wrote Cara- 
way that the amounts would be paid by the companies promptly 
at the expiration of 60 days in accord with the time specified in 
the policies. Defendant and all other companies retained the 
proofs so made, but at the expiration of 60 days declined to 
pay the loss for the reason, it is said, they had subsequently 
procured information to the effect that Caraway and Burton had 
confederated and conspired to defraud them by removing the 
goods from Caraway’s store at Brookeland to that of Burton 
at Carthage prior to the fire. In the meantime the policy in suit 
had been assigned to plaintiff as trustee for the creditors of 
Caraway, and, upon defendant’s refusal to pay it, this suit was 
instituted thereon. 

At the trial the facts above stated were shawn, and defendant’s 
liability, except for the fraud set forth in the answer, was either 
proved or admitted, while it was admitted by plaintiff that de- 
fendant had duly tendered a return of the premium paid on 
the policy. To sustain its several affirmative defenses, defendant 
introduced evidence tending to prove that Caraway was a young 
man without means who had opened a store at Brookeland in 
August before the fire which occurred on October 19, 1906, 
and that Burton had aided him to purchase goods by recommend- 
ing him to the wholesale houses, etc. It seems that Caraway 
and Burton were old friends, related by marriage, and had been 
intimate for many years. Burton was the elder, and formerly 
had been associated with Caraway’s father in business. Caraway 
had started a store at a small town in Texas not long before his 
venture at Brookeland, and, upon its appearing that he could 
not succeed, closed it, and invoiced something over $2,500 of 
his stock to Burton, who placed it in his store under an agree- 
ment that, when Caraway opened a new store, he would invoice 
a similar amount of like goods to him from the stock then on 
hand. For a few months after this Caraway clerked for Burton 
at Carthage, and in August,’ 1906, opened his store at. Brooke- 
land. In this new store Caraway accumulated a stock of mer- 
chandise said to be worth about $9,000. Something over $2,500 
of this was invoiced ‘to him by Burton from his store in lieu 

I——Vol. XU.—184. 
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of that which Caraway had delivered to Burton the year before, 
and the remainder was puchased from wholesale houses on 
credit through Burton’s recommending Caraway to them. Cara- 
way sold a little over $500 worth of goods after opening his. 
store at Brookeland in August, and before it was consumed 
by fire during the night of October 19th. There was no at- 
tempt to show by direct proof that Caraway intentionally com- 
municated fire to his store, but the evidence suggests that he 
was careless of a fire in a stove which he had lighted for the 
purpose of heating water to the end of taking a bath. He was 
not present at the time the fire originated, but there are facts and 
circumstances in proof which, if believed, would support an 
inference that the insured was at least not averse to a fire. On 
the issue of fraud, defendant introduced one Mills, a teamster, 
who testified that he had been employed by Burton to haul goods 
from Caraway’s store at Brookeland, a distance of 90 miles 
overland, to his Burton’s, store at Carthage, and that, in pur- 
suance of this employment, he had hauled eight wagon loads of 
such goods and delivered them to Burton during the two months 
prior to the fire. The witness said he and Caraway loaded the 
goods in his wagon under cover of night at Brookeland, that he 
consumed about three days on the road in hauling each load,. 
and delivered them to Burton at his store in Carthage at night- 
time as well. Numerous farmers along the road gave testimony 
to the effect that they saw Mills hauling goods between the two: 
towns. Some noticed him driving toward Brookeland, and others 
saw him driving toward Carthage. Much of this testimony is 
vague and uncertain, and goes to the effect only that Mills was 
seen to pass along the road, and from the “cluck” of the wagon 
it appeared to be loaded. But some of these witnesses say they 
noticed on one or two occasions boxes and trunks in his wagon 
which looked as though they contained merchandise. It was 
shown, too, that Burton indorsed a note for Mills at the bank 
to enable him to procure means with which to purchase the 
team and wagon employed in hauling the goods, and this note 
Burton subsequently paid. Another witness says he saw a 
wagon being unloaded from the alley in the rear into Burton’s 
store about this time during the night. 

For plaintiff, it is shown by the testimony of Caraway and 
Burton and others that the only goods Mills hauled were three 
loads from Burton’s store at Carthage to Caraway’s at Brooke- 
land, and that Burton assisted Mills in purchasing the wagon 
and team for this purpose. These goods are said to be those 
which Burton furnished Caraway in lieu of those invoiced to- 
him the year before, and amounted to something over $2,500. 
Furthermore, the salesman and saleslady employed in Burton’s 
store say that Mills or no one else hauled or delivered any goods 
to Burton’s store during nights from any place, and a number of 
the citizens of Brookeland, who were patrons of Caraway’s store, 
say that his stock of goods was not diminished during this period, 
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but, on the contrary, was constantly being increased by the re- 
ceipt of new goods. The witness Mills is shown to have made 
contradictory statements touching the matter and admitted on 
the witness stand to have made a sworn statement, though not 
in evidence, contrary to his testimony given at the trial. Mills 
appears to be a “harum scarum” drinking fellow, who drove a 
team at the logging camps for a livelihood, and, though his tes- 
timony may be true, his conduct and demeanor throughout were 
not calculated to inspire the confidence of the jury. 

It is argued the verdict should be set aside for the reason it 
is contrary to the overwhelming weight of the evidence, and sug- 
gests passion and prejudice on the part of the jury, but we are 
not inclined to accede to this view. This argument proceeds as 
though the several farmers along the road corroborated Mills 
throughout, when they did not. There can be no doubt that the 
testimony referred to supported him to the extent that he was 
seen hauling several loads, which seemed to be merchandise in 
boxes and trunks, but no one knows from whence these loads 
came or whither they went, and, indeed, no one could say posi- 
tively that the wagon was loaded with merchandise. Then, too, 
it may be these loads of goods were those en route from Burton’s 
store to Caraway’s, as is suggested by the proof for plaintiff. 
It is true some of the witnesses say Mill’s wagon was loaded when 
seen going north towards Carthage, but, when the uncertainty 
of memory and the doubtful faculty of persons not interested 
for accurate observation are considered, we believe this matter 
to be one peculiarly for the jury. It is true there is much of this 
testimony, and it is worthy of candid consideration, but as before 
said, it is all more or less indefinite and vague, in that it omits 
to show positively that Mills was hauling merchandise from 
Caraway’s store to Burton’s. On this, the vital question, Mills’s 
word stands alone against, not only that of Caraway and Burton 
but Burton’s salesman and saleslady as well; for-obviously no 
such amount of new goods could have come into Burton’s store 
without his employees, who are shown to have been entirely 
familiar with the stock, ascertaining the fact. Moreover, in this 
connection, the evidence of a number of Caraway’s patrons at 
Brookeland is to be considered. They saw no indication in his 
store suggesting the removal of goods, and, if the evidence for 
defendant is believed, it would seem that from $5,000 to $8,000 
in goods were carried away within a couple of months before the 
fire. Such a removal from a $9,000 stock would, no doubt, at- 
tract the attention of those who frequented the store. Besides 
all of this, the witness Mills is shown to have made contradictory 
statements concerning the hauling, and it is admitted one of 
these was made under oath. As before said, his conduct and 
demeanor are not calculated to inspire confidence, and we are 
certainly not inclined to say the proof for defendant is so over- 
whelming as to suggest passion or prejudice on the part of 
the jury. When all considered together, the proof for defendant, 
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though persuasive, indeed, is abundantly counterbalanced by 
that for plaintiff. And no one can doubt that the credibility of 
the witnesses and the weight and value to be accorded to their 
testimony are matters for the consideration of the jury. 

The policy stipulates, in substance, the insurance should be 
void unless the insured kept a full, true, and complete set of 
books and invoices showing the amount of goods received and 
those disposed of in any manner together with all sales for 
either cash or credit, etc. Besides the fraud and conspiracy 
referred to, which is relied upon in a general way in defense, 
the answer set forth this covenant in respect to books and in- 
voices and pleaded its breach and the consequent forfeiture of 
the insurance for the reason the insured had omitted to show in 
his books the eight wagon loads of goods alleged to have been 
delivered to Burton as above stated. Touching this defense 
and the waiver of the terms of the policy respecting it, the court 
instructed for plaintiff as follows: “Even though you may be- 
lieve from the evidence that Caraway did not take or keep such 
an inventory or such a set of books as the policy called for, yet, 
if you find from the evidence that W. D. Slaton was the adjuster 
of the defendant who was employed by the defendant insurance 
company to look into, examine, and adjust this loss, and that he 
had Caraway meet him in Dallas for the purpose of examining 
the facts about the fire, and there he and Caraway went over the 
facts of his loss, if any he suffered by said fire, and that Caraway 
then gave Slaton such books, bills, and inventories, as he in fact 
did keep and did have relating to this stock of goods and his loss, 
if any, which he had suffered by said fire, and that Slaton did not 
object to same, but told Caraway that they were all right, and that 
if he would throw off the $350 item on the house, and that Cara- 
way should go home, and that he, Slaton, would make out and 
send him such proofs of loss, as the company would desire, and 
that he, Caraway, should fill them up, and sign and swear to the 
same and return them to him, Slaton, and thereafter Slaton did 
send Caraway such blank proofs to be executed and returned, and 
that Caraway did comply with Slaton’s request in these particu- 
lars, and did throw off the $350 insurance on the house, and did 
return the signed and executed proofs of loss to Slaton, and that 
the company has ever since kept the proofs so furnished Slaton 
by Caraway, then you may find that the company waived its right 
to declare the policy forfeited for these reasons, and, upon this 
issue, you may find in favor of the plaintiff.” It is argued the 
judgment should be reversed because this instruction is mis- 
leading, in that it assumes Caraway and Slaton, the adjuster, 
“went over all of the facts” touching the loss, and that it unduly 
emphasizes the matter of Caraway’s foregoing his claim to the 
$350 for the item of insurance on the building. The latter sug- 
gestion we regard as not sufficiently material to merit further 
consideration and therefore dismiss it. [2] As to the first 
argument, it should be said that it is no doubt true, as a general 
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proposition, the taking of the proofs of loss and promising to 
pay operates a waiver of the breach of the convenant pertaining 
to the keeping of accurate books and inventories. Such is the 
undoubted course of decision. See Dolan vs. Insurance Co., 88 
Mo. App. 666; Cooley’s Briefs on Insurance, p. 2733. 

[3] But, though such be the rule of decision on relevant facts, 
we believe the principle without influence here for the reason 
there can be no waiver when it appears the adjuster is wholly 
without knowledge of the facts in respect of which the waiver is 
asserted. 

[4] A waiver we understand to be the intentional abandon- 
ment of a known right, and in every instance where it is in- 
voked there should be some proof tending to show the party was 
possessed of knowledge in respect of the matter about which the 
waiver is asserted and acted advisedly. Francis vs. Supreme 
Lodge A. O. U. W., 150 Mo. App. 347, 130 S. W. 500. 

[5] We do not interpret the instruction as assuming that Cara- 
way and Slaton went over all of the facts pertaining to the loss, 
for, instead of assuming such, it submits it to the jury to be found 
from the evidence, and the error is in so submitting the matter 
when there is not even a suggestion in the proof that Slaton had 
any information whatever touching the fact, if it be a fact, that 
goods were removed from the Caraway store to that of Burton, 
and not shown on the books. The books and invoices when ex- 
amined by Slaton semed to be complete on their face, and it was 
not until a month thereafter that information was received sug- 
gesting Caraway had shipped goods away which were not shown 
in the books. 

[7] But, though there be error in this instruction on the pecul- 
iar facts of the case, we believe the judgment should not be re- 
versed on account of it for the reason, according to the view of 
the jury, no goods were removed from the store, and the books 
and invoices exhibited to Slaton were therefore true and correct. 
The whole argument predicates on the matter of Mill’s hauling 
goods from Caraway’s store to Burton’s, for the incorrectness of 
the books is alleged to be in their failure to disclose the amount 
of such goods removed from the stock. If no goods were re- 
moved, then Caraway’s books exhibited the true state of affairs 
to Slaton, and by taking proofs of loss after having examined 
them, he waived any breach of the books and inventory clause 
which was open and obvious to him from the face of such books 
themselves. In other words, if the books were true, then no 
breach of the covenant respecting them occurred, and therefore 
nothing to waive obtained in the case. Six. instructions were 
given for defendant and five of them placed the alleged matter of 
removing goods from Caraway’s store to Burton’s before the 
jury from different viewpoints, with the positive direction that, 
if the fact be so found, then no recovery could be had, and the 
remaining one, defendant’s No. 5, told the jury there was no 
waiver of the alleged breach of the book and inventory clause 
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if there had been a removal of goods, and it was unknown to 
Slaton at the time the proofs of loss were made. The case con- 
cedes Slaton had no knowledge of the alleged removal of goods 
at the time the proof of loss was made, and this instruction, there- 
fore, amounted to a positive direction that no waiver of the 
book and inventory clause could be had on the facts if goods were 
removed from Caraway’s store. ‘This instruction is as follows: 
“The court instructs the jury that even though they may find 
from the evidence that W. D. Slaton was the adjuster for the 
defendant with Caraway of the loss consequent upon the burning 
of Caraway’s store at Brookeland, and that he in that capacity 
adjusted the loss on the basis of a greater amount than the total 
of the total of the insurance written upon the merchandise in 
said store and adjusted the loss of the defendant on said mer- 
chandise $2,000 under the policy in suit, and told the said Cara- 
way or his representatives that the said policy would be paid, 
to wit, $2,000, covering merchandise in said store, yet, if you 
further believe from the evidence that there had been at that time 
a removal of goods from said store to the store of Burton, as 
mentioned in instructions given, Nos. 1 and 2, or a breach of 
conditions in said policy, as set forth in instruction No. 4 given, 
and that these things were unknown to the said Slaton, then his 
adjustment.of the loss, or his promise in behalf of the company 
to pay same, constituted no waiver by the company in this action 
to set up the defenses pleaded and referred to in the said in- 
sructions.” That all the instructions given should be read and 
interpreted together is undoubtedly true, and the statute (sec- 
tion 2082, R. S. 1909) commands that no judgment shall be re- 
versed unless the court believes that error intervened at the trial 
materially affecting the merits against the appellant. From what 
has been said it is obvious that we cannot say the error mentioned 
materially affected the merits to the detriment of defendant, for 
the jury found as a fact under all of the instructions that no goods 
whatever were removed from Caraway’s store and his books were 
therefore accurate and true, and in this view the matter of waiver 
is immaterial; for, if Caraway’s books were true, then the cove- 
nant in the policy requiring such was fully complied with, and no 
breack. ir respect of which the waiver is asserted was shown. 

The otuer arguments put forward for a reversal of the judg- 
ment have all been considered, but we do not regard them suffi- 
cient to merit discussion in the opinion, and they may be over- 
ruled without elaboration. 

The judgment should be affirmed. It is so ordered. 

Reynolds, P. J., and Caulfield, J., concur. 





Wollman vs. National Fire Ins. Co. 


CITY COURT OF NEW YORK. 


SPECIAL TERM. 


WOLLMAN 
US. 
NATIONAL FIRE INS. CO. or Hartrorp.* 


ACTION ON POLICY—ENFORCING PENAL LAWS OF AN- 
OTHER STATE. 

Rev. St. Mo. 19090, § 7068, providing that in an action on an insurance 
policy the jury may award Io per cent damages and reasonable at- 
torney’s fees if the company vexatiously refused to pay the loss, 
is a penal statute, not enforceable in New York in an action on a 
policy made in Missouri, and an allegation in the complaint in an 
action on such policy setting up such statute will be stricken out on 
motion. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Action by Martin Wollman against the National Fire Insur- 
-ance Company of Hartford. Motion to strike out certain allega- 
tions in the complaint granted. 


GrorcE Levy, for the Motion. 
WoLLMAN & WOLLMAN, Opposed. 


SCHMUCK, J. 

The plaintiff, a resident of the city of New York, sues the de- 
fendant, a foreign corporation, for a loss by fire of stock and 
merchandise. The contract of insurance was made in the state 
‘of Missouri. The property was situated and the cause of action 
arose in that state. he plaintiff, believing that the laws of 
Missouri not only dictate whether a cause of action herein exists, 
by governing the question of what contract was made between 
the parties, but also regulate and control the manner of enforce- 
ment, in his complaint sets forth section 7068 of the Revised 
Statutes of Missouri, which deals with actions based upon poli- 
‘cies of insurance. With this allegation, known as paragraph 9 
of the complaint, the defendant is incensed, and demands that 
it be eradicated before being compelled to plead or answer to the 
complaint. The basis of the application is that the Missouri 
statute referred to has no control of an action brought in this 
state, as it affects the enforcement of the remedy and places upon 
-an insurance company defending an action a burden unknown to 
the laws of this state. 

If the statute referred to has no application to an action brought 
in this court, then the defendant is justified in demanding of the 
‘court the exercise of the discretion vested by virtue of provisions 


* Decision rendered, June, 1911. 131 N. Y. Supp. 335. 
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of section 545 of the Code of Civil Procedure. An examination 
of the statute indicates that, if a jury discovers an insurance com- 
pany to have vexatiously refused to pay the loss, the court or jury, 
besides the amount of the loss, may allow the plaintiff damages 
not exceeding 10 per cent of the loss and a reasonable attor- 
ney’s fee. The effect of the statute is clearly for the purpose of 
controlling the effect of a contract, and not of determining the 
nature thereof. Again, the effect thereof is to impose a penalty 
upon a defendant if a court or jury discover that payment of the 
loss has been vexatiously resisted, The motion, therefore, raises 
the question: Will the courts of this state enforce a statute in 
another state, which is in the nature of a penalty? From a reading 
of the authorities it would seem as if the statute does not con- 
trol this court. It is quite true—in fact, too plain for argument— 
that the provisions of a contract must be the same in every state. 
Valk vs. Erie R. R. Co., 130 App. Div. 446, 114 N. Y. Supp. 964. 
Therefore, if this statute has to do with the question whether the 
agreement made between the parties was a contract, it would 
control and govern the courts of all other states in an action 
based upon the agreement; for there is no surer aphorism of 
the law than that the lex loci contractus controls the terms and 
provisions of the contract. 

But, as has been indicated, the statute has naught to do with 
the provisions of the contract. It endeavors to add something 
to it, regardless of the agreement of the parties, in a manner ob- 
noxious to the laws of this state. In short, it imposes a penalty. 
That courts of this state are not bound by a penalty imposed by 
the laws of another state is the trend of the decision of Curtis 
vs. D. L. & W. R. R. Co., 74 N. Y. 116, 30 Am. Rep. 271. Like- 
wise it would appear from Williams vs. C. R. R. of N. J., 93 
App. Div. 582, 88 N. Y. Supp. 434, wherein a statute of New 
Jersey limiting the liability of the carrier was held to have no ap- 
plication to an action brought in this state, and that a foreign 
statute limiting liability was incapable of enforcement in this 
state. It would appear, therefore, that while the law of the state 
where the contract was made will govern so far as the validity 
and construction of the contract is concerned, it is, however, of 
no avail when it affects the rights and remedies of the parties 
thereto. Valk vs. Erie R. R. Co., supra. As this court is not 
controlled by the Missouri statute, for the reasons above stated 
the allegation thereof in the complaint is immaterial, irrelevant 
and redundant. 

The motion to strike out is therefore granted. Submit order 
granting motion and permitting defendant, within six days after 
entry of the order herein, to plead or answer. Let the order be 
settled upon one day’s notice. 

Ordered accordingly. 





Shawnee Fire Ins. Co. vs. Roll. 


COURT OF APPEALS OF KENTUCKY. 


SHAWNEE FiRE INS. CO. 
US. 
ROLL.* 


FIRE INSURANCE—PROOF OF LOSS—NECESSITY. 


Where an insurer denies all liability, proof of loss is not necessary to the 
maintenance of an action on the policy. 
(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


FIRE INSURANCE—CONTRACTS—EVIDENCE. 


Evidence held to justify a finding of the existence of a parol contract 
of fire insurance. 


(For other cases, see Insurance, Dec. Dig. § 665.) 
PAROL CONTRACTS—ENFORCEMENT. 


A contract of fire insurance, to be valid, must possess the essentials of 
a written contract of insurance, a subject- -matter, risk insured against, 
amount of insurance, rate of premium, duration of risk, and identity 
of the parties, and, where application was made to an agent repre- 
senting several companies, the particular company to carry the risk 
must be designated with the amount of insurance. 


(For other cases, see Insurance, Dec. Dig. § 131.) 


Appeal from Circuit Court, Muhlenberg County. 
Action by D. M. Roll against the Shawnee Fire Insurance Com- 


pany. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


BROWDER & Browper, ‘TAYLOR & EAVES, and MULVANE & 
Gau tt, for Appellant. 

JoHNsON, WICKLIFFE & JOHNSON and R. Y. THomas, JR., 
for Appellee. 

CARROLL, J. 

On April 17, 1910, the appellee’s. stock of goods, situated in a 
store building in Muhlenberg County, was destroyed by fire. 
Shortly thereafter he demanded of the appellant insurance com- 
pany that it pay to him the sum of $1,500, which he contended 
was the amount of insurance he had with the company on the 
property under a parol contract made on the 24th of March, 1910, 
for the term of one year with W. W. Bridges, agent of the com- 
pany. The company denied all liability, and thereafter this action 
was brought to recover the amount of the policy, and judgment 
for the full amount entered in favor of appellee upon the verdict 
of a jury. 

The company insists that this judgment should be reversed: 
First; because no parol contract of insurance was entered into 


* Decision rendered, Oct. 26, 1911. 140 S. W. Rep. 4g. 
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between the company and the appellee, or any premium paid; 
second, because the proof of loss was not sufficient; third, be- 
cause under the contract of insurance, if one was made, the in- 
sured was only entitled to recover three-fourths of the value of 
the property destroyed; and, fourth, because of error in refusing 
to grant a change of venue. 

[1] The ground that the court erred in refusing to grant a 
change of venue is not seriously insisted upon by counsel. In- 
deed, it could not well be, because in making the motion for a 
change of venue no one of the statutory requirements was ob- 
served. Counsel for the company merely filed their affidavit, 
setting out that the appellee was a kinsman of the sheriff of the 
county and one of his deputies, and that by virtue of his office 
he was intimately associated with the juries impaneled in the 
court for the trial of cases, and thus had such an advantage over 
the insurance company, a foreign corporation, as would pre- 
vent it from having a fair and impartial trial. 

Nor is there any merit in the ground that the court erred in 
refusing to instruct the jury that in no event could appellee re- 
cover more than three-fourths of the value of the property. In 
its answer the company set up in substance that, if it had issued 
the policy that appellee said it agreed to issue, it would have been 
stipulated in the policy that in no event could the insured recover 
more than three-fourths of the value of the property destroyed, 
which would reduce its liability from $1,500 to $1,185.88. The 
value of the property destroyed, as proven by appellee, was large 
enough to entitle him to recover the full amount of the insurance, 
although the sum to which he was entitled might be only three- 
fourths of its yalue, and no evidence was offered on this point by 
the company, nor was any instruction presenting this view of the 
-case given or requested. 

[2] Some question is made in brief of counsel as to the suffi- 
ciency of the proof of loss; but, as the company denied from the 
beginning any liability, proof of loss was not necessary. 

[3] Coming now to the real question in the case, which is 
whether or not any parol contract of insurance was ever made, we 
will notice at some length the facts. The appellee testifies: That 
his stock of goods was reasonably worth something over $4,000, 
and the fixtures in his store $140. That at the time of the fire 
he had $1,000 insurance in the Sun Company, $1,000 in the 
American Central Insurance Company, $1,400 on the stock of 
goods in the appellant company, and $100 on his fixtures in the 
appellant company. That some time in the early part of March 
Mr. Bridges, who was the agent for the appellant company, came 
to his store in company with Mr. Young, a state agent for the ap- 
pellant company, and wanted him to take some insurance, but 
he told them he had two policies of insurance and did not want to 
take out any more at that time; whereupon Bridges told him that 
when he needed any more insurance to let him know. That on 
March 24th he went to the office of Bridges and told him he 
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wanted $1,400 additional insurance on his merchandise and $100 
on his fixtures, and that Bridges agreed to issue the policy and 
told him he would be insured from noon on that day for one 
year. He also testifies that, some time previous to this, he had 
sold Bridges $65.25 worth of powder, and that he (appellee) asked 
him whether he should give him a check for the amount >7f the 
premium, $45, or credit his powder account with the amount of 
it. That Bridges told him it would be satisfactory to credit his 
account by $45, which he did, and thereafter presented a bill for 
the balance due on the powder account, and it was paid by 
Bridges. That on one or two occasions afterwards he asked 
Bridges about his policy, and Bridges told him that he had been 
busy and away from home, but that he need not be uneasy about 
the policy—that he was insured to the amount of $1,500. He 
further said he did not know that Bridges was agent for any 
company except the Shawnee Fire Insurance Company at the 
time he applied for the insurance, and that his insurance was in 
this company. On material points in his testimony Roll was cor- 
roborated by other witnesses. 

Bridges, the insurance agent, testified in substance that Roll 
came to him about the 24th of March and told him that he wanted 
$1,500 insurance, and he replied that if he had his invoices to get 
them together, and he would look over them, and if they were 
satisfactory he would be glad to issue the insurance; but that 
Roll did not bring him any invoices or say anything more to him 
about insurance, and he never agreed or contracted with him in 
any way to insure his property. He admitted that he owed Roll 
for powder, but denied that there was any arrangement that the 
insurance premium was to be credited on the powder account. 
His statements in many particulars were corroborated by other 
witnesses. In short, the issue as to whether or not the parol 
agreement of insurance was entered into is purely one of fact. 
If the jury believed the evidence of Roll and his witnesses, they 
had a right to conclude that the contract of insurance was entered 
into; on the other hand, if they believed the evidence of Bridges 
and his witnesses, they had the right to conclude that the contract 
was not entered into. The jury was properly instructed, and, if 
the verdict had been for appellant, we would not disturb it. There 
was sufficient evidence to sustain a verdict for either party. 

[4] The law in reference to parol contracts of insurance is well 
stated in Hartford Fire Insurance Company vs. Trimble, 117 Ky. 
583, 78 S. W. 462, 25 Ky. Law Rep. 1497, where it is said: “It 
is well settled in this state that a parol contract of insurance: is 
valid and enforceable. * * * But, to entitle one to the specific 
performance of a verbal agreement to insure or to issue a policy, 
he must prove an oral contract possessing all the essentials of a 
written contract of insurance, viz., the subject-matter, the risk 
insured against, the amount of insurance, the rate of premium, 
the duration of the risk, and the identity of the parties; if appli- 
cation be made to an agent representing several companies, the 
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particular company or companies to carry the risk must be desig- 
nated, with the amount each is to carry, and each must by its 
agent or otherwise agree to assume liability upon the terms and 
conditions proposed and acceded to by the applicant. Until this 
is done, there can be no binding contract. And it must also appear 
that the agent had authority to bind the company sought to be 
held to the payment of the risk.” 

The evidence in behalf of the appellee comes fully up to the 
rule announced in this case, and the judgment is affirmed. 


———o+@—_-— 
UNITED STATES CIRCUIT COURT. 


N. D. CALIFORNIA. 


O’CONNELL Et AL. 
US. 


AMERICAN FIRE INS. CO. or PuHILApELpHtia.* 


IMPEACHMENT FOR FRAUD—ACTION AT LAW IN FEDERAL. 


COURT 


Where plaintiffs surrendered an insurance policy after a loss, the 
amount of which, recoverable on the policy, was unliquidated, and 
executed a formal release of all claims thereunder, with full knowl- 
edge of its contents, on payment to them of 50 per cent of the face 
of the policy, the transaction was a compromise and settlement, 
and, even though procured by the fraud of defendant, is a bar to an 
action at law on the policy in a Federal Court. 


(For other cases, see Compromise and Settlement, Cent. Dig. §§ 67, 71-75; 
Dec. Dig. § 19.) 


At Law. Action by John O’Connell and others, executors, 
against the American Fire Insurance Company of Philadelphia. 
Judgment for defendant. 


DANIEL O'CONNELL, for Plaintiffs. 
GoopFELLow, EELts & Orrick, for Defendant. 


Van Fieet, D. J. 

‘The action .is one at law; and proceeds upon the theory that an 
ascertained indebtedness’ under the policy sued on existed in 
favor of plaintiffs as against defendant, which was due and 
owing, and that plaintiffs were induced by the fraudulent repre- 
sentations of defendant’s' agent to give a receipt in full upon the 
payment of $3,000, that this receipt was given without consi- 
deration, and that defendant: remains indebted to plaintiffs in 
the balance of $3,000, for which recovery is sought. 


* Decision rendered, Aug. 24, 1911..: 189 Fed. Rep. 1018. 
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The evidence wholly fails to sustain this theory. It shows that 
the amount due on the policy, if anything, had never been de- 
termined between the parties, but that defendant, through its 
agent, represented to plaintiffs, in substance, that the company 
was “down and out” and unable to continue in business; that if 
the plaintiffs would accept 50 per cent of their claim, or $3,000 
—one-half the face of the policy—and give a release of all claim 
under the policy, defendant would pay that sum, but that it could 
not pay more to anybody, and that if plaintiffs did not accept that 
sum they might not get anything; that plaintiffs accepted this offer 
and were given a check for $3,000, in consideration of which they 
executed and delivered to defendant, with full knowledge or 
opportunity to know the nature of the documents, a receipt 
wherein it was recited that the amount received was “in full of all 
claims for loss or damage by fire,” etc., and accompanied this 
receipt by a formal release, in which it was stated that the said 
sum was paid “in full satisfaction of all claims for loss or dam- 
age” under the policy, and that “in consideration of this payment 
the policy is hereby canceled in full and surrendered to the com- 
pany,” and plaintiffs thereupon surrendered the policy to the 
defendant. These facts do not warrant a judgment for plaintiffs. 

It is not the instance of the giving of a mere receipt in full on 
the payment of a part only of an established indebtedness, but is 
an instance of the compromise of an unliquidated demand, where- 
in for a stipulated payment the entire claim was settled, and a 
formal release of all further demand arising thereon given. As 
against such a transaction, even if induced by fraud, relief may 
not be had at law in the Federal Courts, wherein the distinction 
between legal and equitable remedies is still maintained, un- 
affected by any changes in the method of administering such 
remedies that may obtain under the legislation of the state. 

The case disclosed by the facts is purely one of equitable 
cognizance. The only fraud which may be availed of in an ac- 
tion at law in a Federal Court to avoid a formally executed re- 
lease of the claim sued on is misrepresentation, deceit, or trickery 
practised to induce the execution of a release, which the signer 
never intended to execute, and upon which the minds of the 
parties never met, and does not include any of those misrepre- 
sentations of fact which may have been resorted to in order to 
persuade the claimant to agree to the release as actually made. 

The doctrine as stated is fully considered and declared by the 
Circuit Court of Appeals of the Eighth Circuit in Pacific Mutual 
Life Insurance Co. vs. Webb, 157 Fed. 155, 84 C. C. A. 603, 
wherein the authorities are carefully collated, and where the con- 
trary view, taken by the Circuit Court of Appeals for the Sixth 
Circuit in Lumley vs. Railway Co., 76 Fed. 66, 22 C. C. A. 62, and 
Wagner vs. National Life Insurance Co., 90 Fed. 395, 33 C. C. A. 
121, is denied recognition. See, also, Cook vs. Fidelity & De- 
posit Co., 167 Fed. 95, 101, 92 C. C. A. 547, decided by the 
Circuit Court of Appeals of this Circuit, wherein the rule an- 





2158 Insurance Law Journal, Vol. 40. [Dec., 1911. 


nounced in the first-mentioned case is approved of and followed. 

As this conclusion disposes of the case, it is unnecessary to con- 
sider the other questions discussed by counsel. 

The suggestion at the argument, that plaintiffs be permitted 
to amend their complaint to conform to the facts developed, 
cannot be entertained, since this would be to sanction under the 
guise of an amendment an entire and fundamental change in 
the nature of the cause of action by transforming it from one 
at law to one in equity. While the rule of the statute authorizing 
amendments is a liberal one, it is not sufficiently so to justify 
such a course. 

The judgment must go for defendant for its costs. 


— -——_ + @—_ ——__ 


ST. LOUIS COURT OF APPEALS. 


MIssouRrI. 


OEHLER 
vs. 
GERMAN AMERICAN INS. CO* 
INSTRUCTIONS—IMPROPER COMMENT. 


Where, in an action on a fire policy, defendant’s answer pleaded three 
separate defenses, all predicated on an allegation that goods were 
removed from the insured store prior to the fire, so that, if no goods 
were removed, all the defenses failed, an instruction that the burden 
of proving that the goods were so rernoved was on the defendant, 
and that, unless the jury believed such charge had been established 
by a preponderance of the evidence, they should not find for the 
defendant on such issue, was not objectionable as unduly com- 
menting on one feature of the case. 


(For other cases, see Trial, Cent. Dig. §§ 577-581; Dec. Dig. § 244.) 


Appeal from Circuit Court, Lincoln County; James D. Bar- 
nett, Judge. 

Action by V. E. Oehler, as trustee for the creditors of M. B. 
Caraway, against the German American Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


O’NeErit Ryan and R. L. Surron, for Appellant. 
R. H. Norton, Avery, DuptEy, Younc & KILLAM, and 
Barciay, FAUNTLEROY & CULLEN, for Respondent. 


Norront, J. 
This is a suit on a policy of fire insurance. Plaintiff recovered, 
and defendant prosecutes the appeal. 


* Decision rendered, Sept. 30, 1911. Rehearing denied, Oct. 20, 1911. 
139 S. W. Rep. 1177. 
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The policy sued upon is in the amount of $1,000 on a stock of 
merchandise owned by M. B. Caraway, the insured, who con- 
ducted a general store at Brookeland, Tex. The stock insured 
consisted of general merchandise valued at about $9,000, and it 
was totally consumed by fire October 19, 1906. After the fire, 
defendant’s adjuster, Slaton, visited Brookeland, made an in- 
vestigation, took proof of loss, and promised defendant would 
pay the same at the expiration of sixty days, in accord with the 
provisions of the policy to that effect. The proof of loss was duly 
transmitted to defendant by Slaton and retained by it, but de- 
fendant finally refused payment, asserting that Caraway, the 
insured, had conspired with one Burton, a merchant at Carthage, 
Tex., to defraud it and other insurance companies by removing 
large quantities of goods from his store to that of Burton prior 
to the fire, and thus sought to collect insurance on goods not de- 
stroyed. After the proof of loss was made, Caraway assigned 
the policy to plaintiff as trustee for his creditors, and the suit is 
prosecuted by him for their benefit. 

The facts touching the loss and the matter of removing goods 
from the store of Caraway to that of Burton are about the same 
as those set forth in connection with the opinion in Oehler, 
Trustee, vs. Phoenix Insurance Company, 139 S. W. 1173, decided 
to-day, and reference is made to that case for a more complete 
statement thereof. Though there is some additional evidence for 
defendant in the present record on this question, its principal 
witness, Mills, is more successfully contradicted and impeached 
here than there. Among other things in evidence in aid of plain- 
tiff’s case here is a written statement sworn to by Mills, in which 
he contradicts his story given from the witness stand at the trial. 
There is an abundance of evidence in the record pro and con on 
the matter of removing goods from the store, and we are not 
prepared to say the verdict appears to be the result of passion and 
prejudice. On this question we rule the same as in Oehler vs. 
Phoenix Insurance Company, supra. 

The answer sets forth three affirmative defenses: First, a 
conspiracy between Caraway and Burton to cheat and defraud de- 
fendant by removing a large quantity of the goods insured from 
Caraway’s store to that of Burton prior to the fire, etc.; second, 
the failure of Caraway, the insured, to keep a true and correct set 
of books and inventory, in that they failed to disclose goods 
removed from Caraway’s store to that of Burton; third, that 
Caraway, the insured, falsely swore the loss amounted to $8,855.- 
37, and that the fire did not originate from any act, design, or 
procurement on his part, when the loss was, in fact, much less 
than the insurance for the reason Caraway had caused the 
greater portion of his stock to be removed to Burton’s store 
prior to the fire. All of these special defenses were submitted to 
the jury by instruction requested by it, and the only argument 
put forward with respect to instructions is leveled against the one 
given for plaintiff. 
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But one instruction was given for plaintiff, and that is as fol- 
lows: “The defendant charges Caraway with having conspired 
with George Burton to remove goods and merchandise from Car- 
away’s store in Brookeland and with actually having removed 
from the Brookeland store such goods and merchandise, and that 
this was done by Caraway with the purpose to cheat and swindle 
the defendant insurance company. The burden of proving these 
charges of fraud is on the defendant. And, unless you believe 
that such charge has been established to your satisfaction by a 
preponderance of the evidence in this case, you cannot find for 
the defendant upon such issue.” It is argued this instruction 
singles out and unduly comments on one feature of the case, to 
the exclusion of others, in that it authorizes the jury to find for 
plaintiff on “‘such issue” of removing goods from the store unless 
defendant had sustained the burden of proof. We are not im- 
pressed with this argument in the least, for the instruction is 
certainly a sound declaration of the law touching the burden of 
proof. Though the answer set forth three separate defenses, in 
the final analysis they all revert to and predicate upon the alle- 
gation that goods were removed from Caraway’s store to that of 
Burton. If no goods were thus removed, then a!l of defendant’s 
special defenses failed, and it was entirely proper to thus declare 
the law touching the burden of proof with respect to the gravamen 
of the whole matter. We do not regard the instruction as unduly 
commenting on one feature of the case, for the ‘feature of the 
case” touched upon here is the gravamen of the whole. Besides, 
plaintiff is not to be condemned because he failed to request other 
instructions, for the law does not intend to compel a litigant to 
make such requests unless he chooses to do so. See Sowders vs. 
St. Louis & S. F. R. Co., 127 Mo. App. 119, 104 S. W. 1122. 

We have examined all of the arguments advanced, but see no 
reversible error in the record. The other arguments put forward 
for reversal are fully answered in respondent’s brief, and they do 
not merit discussion in the opinion. 

The judgment should be affirmed. It is so ordered. 

Reynolds, P. J., and Caulfield, J., concur. 





Marine.| Risley vs. Pres’t, &c. Ins. Co. of N. A. 


MARINE. 


UNITED STATES DISTRICT COURT. 
S. D. New York. 


RISLEY 
vs. 
PRESIDENT & DIRECTORS OF INS. CO. OF NORTH AMERICA* 


MARINE INSURANCE—LOSSES COVERED—GENERAL ‘AVER- 
AGE CHARGES. 

Under a marine policy insuring a vessel against sea perils, and providing. 
that “in case of a claim repairs to be paid without deduction of — 
for old, whether the average be particular or general,” and that ‘ 
the event of loss by fire claim for general average contribution “as 
salvage charges and/or. expenses excepted the liability hereunder shalli 
be in proportion,” the insurer is liable for all proper general average 
charges resulting from a peril insured against. 

(For other cases, see Insurance, Dec. Dig. § 402.) 

(Marine insurance general average, see note to Pacific Mail S. S. Co. 
vs. New York H. & R. Mining Co., 20 C. C. A. 357.) 


In Admiralty. Suit by George H. Risley against the president 
and directors of the Insurance Company of North America. 
Decree for libelant. 


Mr. Forrester, for Libelant. 
Mr. KNEELAND, for Respondent. 


~ Hoven, D. f 

Libelant is the owner of the yacht Hurrion, which vessel while 
bound from Miami to New York injured her propeller by sea 
peril in such manner that she was reasonably obliged to wait at St. 
Augustine, Fla., until such time as a new propeller could be ob- 
tained. Libelant’s expenses for wages and provisions of master: 
and crew during the period of delay at St. Augustine amounted to 
$364, and that is the amount in dispyte in this action. So far as 
this litigation is concerned, the language of the policy only directly 
covers perils of seas, rivers, lakes, and/or other inland waters. It 
contains, however, the usual sue and labor clause. he effective 
words of insurance are ina “rider” affixed to a very ordinary fornr 
of policy, which policy contains these words: “This company is 
not liable for wages and provisions except in general average when 
customary and legal at the port of destination.” The omission of’ 
these words in the rider is said to be significant. I do not think so. 
The rider is really a substitute for the policy. It is a complete 
instrument of insurance in itself, and the rights of the parties are 
to be construed without any reference to the policy proper. The 


* Decision rendered, April 8, 1910. 189 Fed. Rep. 520. 
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claim for the wages and provisions in litigation is averred in the 
libel to be an expense “necessarily incurred for the benefit of all 
parties in interest, and constitutes a general average charge.” 

The questions presented therefore seem to be these: (1) Are 
wages and provisions to be regarded as general average in the case 
of a yacht engaged upon a pleasure voyage and seeking a port of 
refuge there to undergo repairs rendered necessary by a peril 
insured against? (2) If such a demand does not constitute 
general average, is it covered by this policy? (3) Is there any 
other clause in the policy enabling libelant to recover? 

[1] It must, I think, be admitted that wages and provisions as 
well as other port expenses incurred in a port of necessity for the 
purpose of making repairs constitute a general average charge. 
Potter vs. Ocean Ins. Co., 3 Sumner, 27, Fed. Cas. No. 11,335; 
Dollar vs. La Fonciere Cie. (D. C.) 162 Fed. 563; The Star of 
Hope, 9 Wall. 236, 19 L. Ed. 638. And the same authorities hold 
that the absence of cargo upon the disabled vessel does not mil- 
itate the application of the principles of general average to such 
acase. This doctrine seems too strongly established in American 
law to be disturbed, and even to have gained some acceptance in 
the English courts. See remarks of Watkin Williams, J., in 
Pirie vs. Middle Dock Co., 4 Asp. 390; in connection with Gow on 
Marine Insurance, p. 281. I am unable to see any distinction 
between the case of a vessel without cargo putting into a port of 
refuge, and there incurring port expenses and making expend- 
itures for wages and provisions which would otherwise have 
been unnecessary, and the case of a yacht doing the same thing. 

[2] As to the second question, the rider contains this language: 

“In case of claim, repairs to be paid without deduction of new 
for old whether the average be particular or general”; and, 
“in the event of loss by fire, claim for general average contri- 
bution and salvage charges and/or expenses the liability here- 
under shall be in proportion,” etc. These are the only references 
to general average I discover in the rider, which I take to be the 
only effective words of the policy. It seems to me that these 
clauses are quite as strong as the one considered in Hall vs. 
Janson, 4 E. & B. 500, and recognize a liability on the part of the 
insurer to pay all proper general average charges. That is, any 
thing which constitutes a loss or expense resulting from the perils 
insured against and inseparably annexed to the thing insured is 
something that the insurer has impliedly undertaken to pay. 
_ If therefore, I am right in believing the American decisions to 
have gone so far as to render it necessary to hold that wages and 
provisions in a port of necessity are even in the case of a yacht a 
proper general average charge, then they are recoverable under 
this policy, because the insurer has impliedly undertaken to pay 
general average. 

This conclusion renders any consideration of the third ques- 
tion propounded unnecessary. 

Decree for libelant. 








Acce.] Erb vs. Commercial Mut. Acc. Co. 


ACCIDENT. 
SUPREME COURT OF PENNSYLVANIA. 


ERB 
vs. 


COMMERCIAL MUT. ACCIDENT CO* 


‘CAUSE OF LOSS—ACCIDENT. 


In an action on an accident policy providing an indemnity against bodily 
injuries, effected directly and independently of all other causes, 
through external, violent, and accidental means, a recovery can be 
had where it appears that insured was killed by a shot from a pistol 
in the hands of a sister-in-law, upon whom he had made an attack 
with a revolver in his hand, and which revolver was seized by his 
sister-in-law, and pending the struggle was discharged, killing in- 
sured; insured having no occasion to anticipate danger when he 
began the assault, and continuing the struggle to prevent the use 
of the pistol against himself, and having withdrawn from the con- 
flict when he received the fatal wound. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Kate Lilla Erb against the Commercial Mutual 
Accident Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Potter, Stew- 
art, and Moschzisker, JJ. 


CuHEsTER N. Farr, Jr., and Wint1amM A. Giascow, Jr., for 
Appellant. 

GrorcE QurntarD Horwitz and Layton Martin ScHocH, 
for Appellee. 


PER CuRIAM. 

This action was on a policy of accident insurance that pro- 
vided an indemnity “against bodily injuries effected directly and 
independently of all other causes, through external, violent, and 
accidental means.” The insured was killed by shots from a 
pistol in the hand of Mrs. Beisel, his wife’s sister. His relations 
with his wife and with Mrs. Beisel were hostile, and the latter 
had been forbidden his house. Early in the evening he had a 
quarrel with his wife, in which both resorted to violence. She 
summoned Mrs. Beisel to the house. Later in the evening, when 
his wife was in the hall of the second story of their dwelling, he 
came from his bedroom and pointed a revolver at her. She ran 
into a bathroom and closed the door. He then saw Mrs. Beisel 
in the hall, and advanced towards her, pointing the pistol in a 
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threatening manner. She seized his arm and got possession of 
the pistol, and when he attempted to regain possession of it she 
struck him with it on the head. She continued to strike at him, 
and the shots were fired as she struck and when the pistol was in 
motion. The findings of fact by the learned .referee, whose 
ability and long professional and judicial experience entitled 
them to great weight, were that the insured did not point the 
pistol at Mrs. Beisel with the intention to injure her, but to 
force her to leave the house; that in the struggle with her for the 
possession of the pistol, each was trying to prevent the other 
from using it; that in advancing towards her, when she had the 
pistol, his purpose was to gain possession of it, not to continue 
the assault; that when the fatal shot was fired he had retreated 
from the place where the struggle occurred and was near his bed- 
room door; that Mrs. Beisel did not intend to kill the insured, 
and was not conscious of pulling the trigger, and did not aim, 
and that “the shooting was wild and purposeless.” 

The correctness of the referee’s findings of fact is not ques- 
tioned. His conclusion of law, approved by the court, that un- 
der all the facts the death of the insured was accidental, within 
the meaning of the policy, is assigned as error. Under the 
words of the policy the death of an insured would not be effected 
by accidental means if it were the natural and probable conse- 
quence of his own act, and should have been foreseen. It would 
not be accidental if the result of a duel or of a deadly assault 
commenced by him, where he had reason to expect a deadly de- 
fense and generally where by his conduct he had invited vio- 
lence, the reasonable consequence of which he should have an- 
ticipated. But under the facts of this case the insured had no 
occasion to anticipate danger when he began the assault. He 
continued the struggle after he had lost the pistol to prevent its 
use against himself, and had withdrawn from the conflict when 
he received the fatal wound. 

The judgment is affirmed. 





Primrose vs. Casualty Co. of America. 


SUPREME COURT OF PENNSYLVANIA. 


PRIMROSE 
Us. 
CASUALTY CO. OF AMERICA* 


ACCIDENT INSURANCE—“PUBLIC CONVEYANCES.” 


A clause in an accident insurance policy, giving double indemnity if 
injuries are received while riding as a passenger in a “public con- 
veyance” propelled by gasoline, covers injuries received while riding 
in an automobile hired from a taximeter cab company, engaged in 
hiring automobiles for public use, and driven by a chauffeur of the 
company. 


(For other cases, see Insurance, Dec. Dig. § 452.) 
(For other definitions, see Words and Phrases, vol. 6, pp. 5780, 5781.) 
Mestrezat and Stewart, JJ., dissenting. 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Annie E. Primrose against the Casualty Company 
of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Potter, Stew- 
art, and Moschzisker, JJ. 


Tuomas LEAMING, for Appellant. 

IRA JEWELL WILLIAMS, ALEX. SrMpPson, JR., and FRANCIS 
SHUNK Brown, for Appellee. 

Brown, J. 

The defendant company issued an accident insurance policy 
to Frank J. Primrose, the husband of the plaintiff, by the terms 
of which it covenanted to pay her $10,500 in the event of his 
sustaining ‘bodily injuries which should result in his death. In 
addition to this, there was the following clause: “B. Double 
Indemnity.—If those injuries are received while riding as a 
passenger in or on a public conveyance, provided for passenger 
service, and propelled by steam, compressed air, gasoline, naphtha, 
electricity or cable, including passenger elevators, or while in a 
burning building, the amounts otherwise payable under clause A 
shall be doubled.” While the policy was in force, the insured 
and several friends were riding in an automobile hired by them 
from the Pennsylvania Taximeter Cab Company. It was: in the 
charge of and driven by a chauffeur in the employ of that com- 
pany. The night was dark and foggy, and the machine left the 
road, striking a telegraph pole with such violence that all of. the 
occupants were thrown out of it. Primrose sustained injuries 
from which he subsequently died. The.appellant paid to the 
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appellee the amount of the single indemnity, and in this action 
she recovered a judgment in the court below for the additional 
sum of $10,500, with interest; the trial judge having held that . 
the injuries to the deceased were “received while riding as a 
passenger in a public conveyance provided for passenger service, 
and propelled by gasoline.” From that judgment, we have this 
appeal, to be disposed of under undisputed facts. No testimony 
was offered by the defendant, and there is no assignment of 
error complaining of anything proven by the plaintiff. 

That the automobile in which the insured was riding was a 
conveyance is not questioned; that it was propelled by gasoline 
is conceded, and, if it was “a public conveyance, provided for 
passenger service,” the deceased was a passenger in it, within 
the terms of the double indemnity clause of the policy. The 
only question, then, is whether the conveyance was one embraced 
within that clause. 

The contention of the learned counsel for the appellant is 
that the double indemnity clause is applicable only to the case 
of a person occuping a place for which he pays a fare in a rail- 
way car or conveyance operated for the common use of himself 
and of such promiscuous persons as may happen to take passage 
en route, over which conveyance he exercises no control. It is 
to be noted that the clause was inserted by the insurer itself in 
the policy of insurance which it issued to the insured, and, if it 
intended that the same should have the restricted meaning for 
which its counsel now contend, it could have readily so worded 
the clause. The insurance company could have so framed it that 
there would now be no doubt that the appellee could not insist 
that it was intended to extend to her claim. It is next to be 
remembered that, as the words used in the clause are the lan- 
guage of the insurer, a salutary rule of construction requires 
them to be construed most favorably to the insured (Hughes 
vs. Central Accident Ins. Co., 222 Pa. 462, 71 Atl. 923; May on 
Ins., § 175); and, for the same reason, if the clause is capable 
of two interpretations equally reasonable, that is to be adopted 
which is most favorable to the insured. Bole vs. New Hamp- 
shire Fire Ins. Co., 159 Pa. 53, 28 Atl. 205; McKeesport Ma- 
chine Co. vs. Ben Franklin Ins. Co., 173 Pa. 53, 34 Atl. 16. “If 
the language of the policy is doubtful or obscure, it will be con- 
strued most unfavorably to the insurer. Merrick vs. Germania 
Fire Ins. Co., 54 Pa. 277. A contract of insurance must have a rea- 
sonable interpretation, such as was probably in the contempla- 
tion of the parties when it was made; and, when the words of 
a policy are, without violence, susceptible of two interpretations, 
that which will sustain a claim to the indemnity it was the object 
of the assured to obtain should be preferred. Humphreys vs. 
National Benefit Ass’n, 139 Pa. 214 [20 Atl. 1047, 11 L. R. A. 
564].” Frick vs. United Fire Ins. Co., 218 Pa. 409, 67 Atl. 743. 
As applied to the admitted facts in the present case, we regard 
the double indemnity clause as having but one meaning. 
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The Pennsylvania Taximeter Cab Company was engaged in 
the business of hiring automobiles to the public—‘‘to the public 
generally,” is the language of the witnesses describing its busi- 
ness. “Anybody at all,” who was financially responsible, could 
hire one. The secretary and treasurer of the company testified : 
“They would be hired to any one for rides, or for other personal 
transportation as passengers, from wherever they might get. 
them to wherever they might want to go.” The machines, how- 
ever, were never turned over to the control and management of 
those who hired them, but were always operated by a chauffeur 
or driver in the employ of the company. All that those who 
rode in them did was to direct where they were to go. They 
were as much passengers in them as they would have been if 
riding in a specially chartered car of a railroad company, from 
which all but themselves were excluded; the only difference 
being that, as automobiles do not run on rails, the occupants 
could select their own traveling route; and it is not to be pre- 
tended that the double indemnity clause does not include pas- 
sengers riding on a specially chartered railroad car. 

The words “public conveyance, provided for passenger serv- 
ice, and propelled by gasoline,” are to receive a reasonable mean- 
ing. All conveyances are either for public or private use. The 
automobile -in the case at bar was not one for merely private use. 
It belonged to a company which, as already stated, was engaged 
in the business of hiring automobiles for general public use. 
The use of no one of its machines was limited to any particular 
person, but any one able to pay the price for the privilege of 
riding in it, while it was under the control of and being operated 
by one of the company’s employees, could do so. In some cases 
a fare per head was charged for the use of the machine for 
a stipulated time, or for a specified journey; in other instances, 
there was a charge for the use of the car of so much by the hour, 
and, under this arrangement, the deceased and his friends hired 
the car in which they were riding. 

Counsel for appellee have submitted most elaborate briefs in 
an effort to sustain the judgment of the court below, but no 
parallel case is found in the innumerable authorities cited by. 
them, and the general principles upon which they rely are not 
questioned. We affirm the judgment, because the conditions con- 
templated by the double indemnity clause existed at the time the 
automobile struck the telegraph pole, and concur with the learned 
court below in its opinion that “the injuries to the deceased 
were ‘received while riding as a passenger in a public convey- 
ance provided for passenger service, and propelled by gasoline,’ 
within the reasonable meaning of, and the proper construction 
to be put upon the policy.” 

Judgment affirmed. 

Mestrezat and Stewart, JJ., dissent. 





Insurance Law Journal, Vol. 40. [ Dec., 1911. 


SUPREME COURT OF MICHIGAN. 


THOMPSON 


US. 


LOYAL PROTECTIVE ASS’N.* 


ACCIDENT INSURANCE—CAUSE OF DEATH—WAIVER OF 
CLAIMS. 

Under the classification of defendant fraternal accident insurance com- 
pany, the occupation in which it claimed that insured was engaged 
when injured, as claimed by him, he would receive $100 in case of 
death by accident, and $20 in case of death by sickness, and there 
was no classified employment under which the insufed would receive 
$100 for death from sickness. After proof of death had been fur- 
nished, showing decedent’s work at the time of the claimed injury, 
and after a further investigation expressly to determine the nature 
of his work and the cause of injury, defendant tendered to the 
beneficiary, with its plea in the action on the certificate, and paid 
into court, the sum of $100, and costs. Held, that the tender waived 
any claim that death resulted from sickness while engaged as a com- 
mon laborer, or from any other cause than accident while engaged 
in the occupation classified to correspond to the $100 tendered. 


{For other cases, see Insurance, Dec. Dig. § 809.) 


ACCIDENT INSURANCE—CAUSE OF DEATH—“WOUNDS.” 

“Wounds,” within the meaning of an accident policy requiring injury to 
result from external, etc., means leaving wounds visible to the naked 
eye, means injuries of every kind which affect the body, including 
bruises, contusions, fractures, luxations, etc., or any lesion of the 
body. 

(For other cases, see Insurance, Dec. Dig. §. 456.) 

(For other definitions, see Words and Phrases, vol. 8, p. 7528.) 


-PROOFS OF LOSS—RIGHT TO INTRODUCE FULL PROOFS. 

Defendant accident insurance company claimed that deceased died from 
illness, and not accident, and called for further proofs of loss, in 
compliance with which an affidavit of the attending physician was 
furnished that deceased came to his death wholly as the result of an 
iccident, causing a strain and perhaps accompanied with internal 
injuries. No further call for proofs of loss or objection to their 
sufficiency was made till, at the trial of a suit on the policy, the 
proofs were claimed to be insufficient as to the cause of death, and 
defendant introduced the proofs of loss, except the affidavit. Held, 
that plaintiff was entitled to put the affidavit in evidence. 


(For other cases, see Insurance, Dec. Dig. § 818.) 


rror to Circuit Court, Bay County ; Chester L. Collins, Judge. 

Action by Mary Thompson against the Loyal Protective Asso- 
ciation. Judgment for plaintiff, and defendant brings error. 
Athrmed. 

The affidavit of the attending physician, referred to in the 
opinion, was to the effect that deceased came to his death as the 
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direct result of a strain, and possibly of internal injuries, incurred 
in the accident, and that he was formerly treated by affiant for 
kidney trouble, but had recovered therefrom, and died wholly ‘as 
a result of the accident. 


Argued before Moore, McAlvay, Brooke, Blair, and Stone, 
JJ. 
Lee E. Jostyn, for Appellant. 

FE. P. McCormick (George. P. Cobb, of counsel), for Appellee. 


McA.vay, J. 

Plaintiff as beneficiary named in the certificate issued by de- 
fendant to her husband, Marcus Thompson, during his lifetime, 
recovered a judgment for $520.84 in the circuit court for Bay 
County. 

This certificate was issued September 9, 1904, upon the usual 
blank application for membership furnished by defendant, wherein 
it was agreed, among other things, that it was “‘subject to all con- 
ditions and agreements contained in the policy”; that “for any 
injury received in any occupation or exposure while temporarily 
or otherwise engaged therein, which is rated by the association 
as more hazardous than the class in which he was accepted, he 
should receive only such benefit as is allowed, in the manual used 
by the association at the date of the application, for injuries re- 
ceived in such more hazardous occupation or exposure”; also 
“that there could be no claim made for indemnity for any disabil- 
ity where there shall be no external or visible sign or symptom of 
disease or bodily injury.” Marcus Thompson made his applica- 
tion as a “machinist,” and as such was accepted in class C. and his 
beneficiary was under the policy entitled to receive, in case of his 
death during membership, “if such death was the result of sick- 
ness,” the sum of $100; if caused “as the result, alone and inde- 
pendently of all other causes, of bodily injuries as defined,” the 
sum of $500. Bodily injury was defined, “injury includes only 
the result of external, violent and accidental means leaving on the 
body marks of contusion or wounds visible to the naked eye.” 
The policy also contained the same stipulation and condition, rel- 
ative to injury received in any occupation or exposure while 
temporarily or otherwise engaged therein, as was contained in his 
application. 

Marcus Thompson died August 9, 1909, while his certificate or 
policy was in full force, and his widow, the beneficiary, has 
brought suit for $500, the death benefit agreed to be paid in case 
of death by external violent, and accidental means. 

At the time of the claimed injury, he had been employed as 
“boiler house foreman” at the plant of the Carrolton Sugar Fac- 
tory since about July 1, 1909, under an agreement for the entire 
season or “campaign,” as the beet sugar season is called, at 20 
cents per hour, the going wages of a machinist in that plant ‘while 
engaged in fitting up for the active campaign, and after it opened 
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at $85 per month. The chief engineer of the sugar factory em- 
ployed Mr. Thompson as boiler house foreman. He knew that he 
was a machinist. He testified that the term “boiler house fore- 
man” is a term in common use in sugar factories for that kind 
of a man. Such employee had entire charge of the boiler house 
and such men as were necessary. During the campaign there 
would be five men under him, and while fitting up any men he 
might require. His duties were to put the boilers in shape; to see 
that the boilers were cleaned, and the flues, stay bars, and braces 
in the boilers were all right ; to see that the pumps and the valves 
were in working order ; and take the valves out, if necessary, and 
grind them and reseat them to fit, so that the boiler house would 
stand the annual inspection by the insurance company. The po- 
sition required a mechanic, a man skilled in tools, and with a 
knowledge of machinery. In this factory the boiler house was 50 
by 150 feet, and contained 11 boilers connected with steam and 
water pipes and two feed pumps. At the time of the claimed 
injury, Mr. Thompson had two men (steam fitters) working 
under his directions. The testimony relative to the nature of his 
employment, his authority, duties, and responsibilities is not con- 
tradicted. 

On August 4, 1909, during such employment, while he was in- 
side one of these boilers, cleaning it, and while the two steam 
fitters were working near him on the same or another boiler, at 
about quitting time, Mr. Thompson called out to them that he had 
hurt himself, and wanted them to help him out. They succeeded 
in getting him out with difficulty. He put his hand on his hip 
and started to walk away, limping considerably. He washed up 
and went home. When he arrived at home, he immediately went 
to bed, without eating. His wife went to a drug store, procured 
a bottle of liniment, and applied it. On his right side, between the 
hip and the back, his wife testifies there was a red, inflamed mark, 
about half the size of her hand. The family physician was called, 
and came the next day. He found Mr. Thompson in bed, suf- 
fering much pain. On examination he found a discoloration of 
the skin, swelling, and redness over the right kidney and hip. 
He treated him externally, and gave him medicine, and visited 
him daily until he died, August 9th, in great agony. The doctor 
testified that this injury caused his death; that it was the cause 
of the acute nephritis which followed; that the death was wholly 
due to the external injury. He had formerly treated him for 
nephritis, from which he had entirely recovered. No other ex- 
pert testimony was offered. 

Defendant upon the trial contended that the death of plaintiff’s 
decedent was caused by sickness, and not accident, and that at the 
time of his death he was engaged in employment not insurable 
under the classifications and occupations provided in the manual 
and under the policy. 

[1] Of the errors assigned, such as are material under this 
record will be considered. Upon the second contention above 
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stated, the trial court held that the record showed that defendant 
had waived the defense that decedent, at the time of his claimed 
injury, was engaged in an occupation of different classification 
from that in which he was insured. The record sustains such 
determination. Defendant made a tender to plaintiff, with its plea 
and notices, and has kept such tender good by paying into court 
the sum of $100, and $16.30 costs. Under the provisions of the 
policy and the classifications of the manual then in use, there was 
no employment mentioned and classified which provided for 
payment of benefit for death as a result of sickness the sum of 
$100, which would not be payable under the conditions of the 
policy or certificate issued, and recoverable under its provisions, 
because such sum was payable only to those in that classification. 
Under the classification in which defendant now, and in one part 
of the notice under the plea, claims the work decedent was en- 
gaged in at the time of the accident would place him, he would, 
in case of death by accident, be entitled to only $100, and if 
caused by sickness to $20. The tender is inconsistent with the 
claim that death resulted from sickness while employed as a 
common laborer. This tender was made by defendant after full 
knowledge of all the facts disclosed by the proofs of death fur- 
nished by plaintiff August 17, and September 2, 1909, showing 
exactly what decedent was doing at the time of the claimed in- 
jury, and after having sent a representative, on October 4, 1909, to 
make a further investigation “relative to any accident received 
by Mr. Thompson, to make inquiries relative to the matter, we 
caused an investigation to be made as to the occupation in which 
Mr. Thompson was engaged at the time of his death.” The quo- 
tation is taken from the testimony of defendant’s secretary. He 
further testifies that this investigation was made “because of the 
answer to question 10, in Exhibit 3 (plaintiff’s proof of death), 
stating that the deceased was working in a steam boiler, getting 
it ready for the fall campaign,” thereby admitting notice sufficient 
to require further inquiry. There can be no question but that 
this conduct should be held to amount to a waiver. 

Certain requests to charge were refused by the court, and errors 
are assigned upon such refusals. As these requests were all 
formulated upon the theory that the employment of decedent at 
the time he met his death was in issue, they need not be discussed, 
for the reason that under the ruling of the trial court which we 
have just considered that question was not in the case. 

The errors assigned upon matters of evidence, relative to the 
employment of decedent as boiler house foreman and the duties, 
qualifications, etc., of such employment, are also eliminated by 
the same ruling, as are also errors assigned upon the exclusion 
of interrogations relative to classifications and occupations and 
benefits thereunder. 

A motion for a directed verdict, which was denied, need not be 
considered, in so far as the reasons urged refer to change of oc- 
cupation. The other reasons were that the proofs of loss were not 
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sufficiently specific, and there was no proof that death was caused 
“as the result, alone and independently of all other causes, of an 
injury resulting from external violence and accidental means, 
leaving upon the body marks of contusion or wounds visible to the 
naked eye.” ‘The trial court correctly held that the proofs of loss 
were sufficient, as will appear later in this opinion. He submitted 
the disputed question of fact as to the cause of the death of plain- 
tiff’s decedent to the jury. This was warranted by the evidence 
in the case. 

[2, 3] While plaintiff was testifying as to where her husband 
had worked up to and including the day of his claimed injury, she 
was asked by her counsel: “Q. Then what happened, if you 
know? A. He came home hurt. Defendant’s Attorney: Wait a 
moment. I object to the statement that he came home hurt. 
That is a conclusion as to whether he was hurt or not; as to what 
his condition was, I have no objection. The Court: The answer 
may stand. (Defendant excepted.) The night was Odd Fellows’ 
night and he said to me—Q. You can’t state what he said. What 
did he do that evening?’ Error is assigned because the answer 
was not stricken out. It would have been proper to have stricken 
the objectionable answer out. The context, however shows that 
this was not called out by her counsel, who at once stopped her, 
with a caution as to her answers. She later testified at length as 
to his condition and the visible evidence of injury on his body. 
Allowing the answer to stand was not prejudicial error. 

Errors are assigned upon certain portions of the charge, which 
require attention. During the trial, when the questions of law 
herein referred to were under consideration and the trial judge 
announced his conclusions, he said: ‘That leaves one question to 
go to the jury, and that is the question as to whether or not the 
death of Mr. Thompson resulted from sickness or from accident.” 
The charges given to the jury, which are claimed to be erroneous, 
are as follows :— 

“(1) Now the burden of proof in this case is upon the plain- 
tiff, and the plaintiff must show, before the plaintiff can recover, 
by the preponderance of proof—that is, by the greater weight of 
the testimony—that the plaintiff’s death was caused, alone and in- 
dependently of other causes, by a bodily injury, which bodily in- 
jury must have been by accidental means, leaving upon the body 
marks of contusion, or wounds, visible to the naked eye. That 
states the ultimate facts which the plaintiff must prove by the 
greater weight of testimony, before the plaintiff can recover. 

“(2) You will observe, gentlemen of the jury, that this involves 
proofs of two points: First, that the death was the result of ac- 
cidental injuries, and, second, that these accidental injuries left 
upon the body marks of contusion, or wounds, visible to the 
naked eye. Both of these points are to be proved, before the 
plaintiff can recover, and you will have that thought in mind in 
respect to all I say hereafter in giving the charge. 

“(3) The visible marks on the body required by the policy need 
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not become visible immediately upon the happening of the acci- 
dent, in order to entitle plaintiff to recover; but it is sufficient 
if they appear in some reasonable time thereafter. The mark visi- 
ble to the eye on the body required by the policy need not be a 
bruise, contusion, laceration, or broken limb, but may be any 
visible indication of an internal injury which may appear within a 
reasonable time after the injury is received, such for instance, as 
discoloration of the part of the body affected. 

“(4) I think perhaps I should explain that and make it a little 
more clear. The defendant’s claim was that the cause of death 
was illness, and has made a tender into court which has been put 
in evidence, and if the death resulted from illness then the 
plaintiff is entitled to that money, and will get it without further 
ceremony, and that leaves then the issue for you to try, which 
has been submitted to you, the issue of whether or not death was 
or was not caused by the accident.” 

We find nothing objectionable in the first and second para- 
graphs quoted, and as defendant claims that they refer to the 
waiver we have already passed upon they do not require dis- 
cussion. 

In considering the objections to the third paragraph, urged to be 
erroneous in connection with the first and second, we find that 
the court charged correctly upon the burden of proof, and fol- 
lowed by using the exact words of the policy, with a statement of 
what was required to be proven to warrant a recovery by plain- 
tiff. 

[4,5] The part of the third portion claimed to be erroneous is 
“the mark visible to the eye on the body required by the policy 
need not be a bruise, contusion, laceration, or broken limb, but 
may be any visible indication of an internal injury, which may 
appear within a reasonable time after the injury is received, 
such, for instance, as discoloration of the part of the body af- 
fected.” This was immediately followed by the following sen- 
tence, which must be read in connection with it: “In legal medi- 
cine the word ‘wounds’ means injuries of every description that 
affect either the hard or soft parts of the body, and it compre- 
hends bruises, contusions, fractures, luxations, etc. In law the 
word means any lesion of the body.” The policy sued upon 
reads: “It is understood and agreed * * * that injury in- 
cludes only the result of external violent and accidental means 
leaving on the body marks of contusions or wounds visible to 
the naked eye.” The policy distinguishes between contusions 
and wounds, and includes both. The definition of “wounds” 
given by the court was a correct one. It is authorized by 4 
Cooley’s Bfs. on Law of Insurance, p. 3185; Black’s Law Dic. 
p. 1245; Bouvier’s Law Dic.; State vs. Owen, 5 N. C. 452, 4 
Am. Dec. 571. The jury has been charged explicitly, in sub- 
stance, that it must appear that the death was caused, alone and 
independent of other causes, by a bodily injury sustained through 
external violence and accidental means, leaving upon the body 
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marks of contusion, or wounds, visible to the naked eye. The 
third paragraph excepted to explains and defines to the jury the 
meaning of the term “visible mark” and the word “wounds,” 
as used in the insurance contract. There was no error committed 
in such instruction. 

The defendant claims error was committed in the fourth 
yg excepted to, in that it did not correctly state its claim. 

he record shows that defendant did make such a claim,- both 
before and during the trial, and that defendant did not, as is 
claimed in its brief, make a different claim as soon as it learned 
the facts. No error was committed. 

[6] Error is assigned because the court permitted the affi- 
davit of the attending physician, which had been furnished on 
request for further proofs of death, to be received in evidence 
when offered by plaintiff. The contention on the part of de- 
fendant was that the proofs of loss were insufficient, and this 
affidavit was offered to meet that claim. It was received, but 
not read to the jury. The policy required satisfactory proofs 
of death. Further proof was requested, and this affidavit was 
furnished. No further claim in that regard was made until 
after suit brought. Defendant offered the proofs of loss, ex- 
cept this affidavit, on its own part. It was held by the court that 
the proofs were sufficient. It was not error on the part of the 
court to receive and consider this affidavit. 

[7] The remaining error assigned relates to the instruction of 
the court as to the verdict which should be found in case plaintiff 
recovered. The court charged upon this matter: “Now your 
verdict in this case will be either $520.84, or it will be no cause 
of action.” And further: “If you should find that it was the 
result of sickness, and not as the result of accident, then your 
verdict will be no cause of action; that is to say, the plaintiff’s 
recovery, if any, is $520.84.” Defendant had made a tender into 
court of $100 and costs, claiming that Mr. Thompson’s death 
was caused by sickness, and not accidental bodily injury. Under 
the evidence, the court was required to submit this question to 
the jury. As we understand it, defendant’s contention is that the 
court should have in some way, not pointed out in its brief, cred- 
ited or allowed it the benefit of the tender. Whether something 
might have been said in the charge, or some action might have 
been taken by the court afterward, it is certain that plaintiff 
could not have accepted the tender without abandoning her case. 
The payment into court was voluntary under the statute. If 
the tender had been found sufficient, the plaintiff could not 
recover costs and interest from the time of tender, but would 
have been liable to defendant for such costs. Section 10,405, 
10,406,.C. L. 1897; Snyder vs. Quarton, 47 Mich. 217, 10 N. W. 
204. The contrary occurred. The jury found the full amount 
claimed for plaintiff. Judgment was entered upon the verdict 
as a matter of course. Counsel for defendant sat by and did not 
-call the attention of the court to the matter. It was in the power 
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of the court, at the time, to have credited the amount tendered 
upon the judgment, and we presume he would have done so, if 
asked. To omit the matter from his charge was not error, nor 
will this court reverse the case because the court did not see 
that due credit was given upon the judgment. It is a matter 
within the power of this court to rectify without injury or preju- 
dice to defendant. Upon turning over to plaintiff, or her at- 
torney, the amount of $116.30 by the clerk of the circuit court 
and receiving receipt therefor, he will enter as a part payment 
and satisfaction upon such judgment the sum of $100, to apply 
on damages, and $16.30, to apply on costs of suit. 
The judgment of the circuit court is affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT. 


D. Kansas, First DIvIsION. 


GERMAN ALLIANCE INS. CO. 
vs. 


BARNES, SupeRINTENDENT OF INSURANCE OF KANsas. (No. 8,868.)* 


PROPERTY RIGHTS—LIBERTY TO CONTRACT—“TAKING OF 
PRIVATE PROPERTY.” 

The taking away by legislative enactment of the free exercise of the 
right of private contract in an appropriation by the state of private 
property within the meaning of the fourteenth constitutional amend- 
ment. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 845, 846; Dec. 
Dig. § 27 

(For other definitions, see Words and Phrases, vol. 8, pp. 6851-6862; 7813.) 

POLICE POWERS OF STATE—REGULATING FIRE INSURANCE 
CHARGES—KANSAS STATUTE 

Laws Kan. 1909, c. 152, providing for the regulation of rates and charges 
by fire insurance companies doing business in the state, is not in vio- 
lation of any rights secured to such companies by the fourteenth 
constitutional amendment, but is within the legitimate powers of the 
state and valid. 

(For other cases, see Constitutional Law, Cent. Dig. § 847; Dec. Dig. 
§ 208.) 


In Equity. Suit by the German Alliance Insurance Company 
against Charles W. Barnes, as Superintendent of Insurance of 
the State of Kansas. On demurrer to bill. Demurrer sus- 
tained. 


Tuomas Bares, Z. T. Hazen, and SEyMour EpcErton, for 


Complainant. 
CHARLES BLoop Situ, for Defendant. 


Po.tiock, D. J. 

This suit was instituted by complainant, an insurance corpora- 
tion of the state of New York, engaged in transacting the busi- 
ness of fire insurance within the state by its permission and 
authority, to procure a decree perpetually enjoining and re- 
straining defendant, as Superintendent of Insurance, from 
proceeding further under or in the enforcement of an act of the 
Legislature of the state entitled, “An act relating to fire insur- 
ance and to provide for the regulation and control of rates of 


* Decision rendered, June 17, 1911. 189 Fed. Rep. 769. 
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premium thereon, and to prevent discrimination therein,” being 
chapter 152, Sess. Laws 1909, which said act took effect May 
29, 1909, by which the Legislature assumed to regulate and limit 
the rates which should be charged for policies of fire insurance 
in all cases except where the policy is issued by a farmers’ mu- 
tual insurance company, organized and doing business under the 
laws of this state, and insuring only farm property. 

The question intended to be presented by the bill for decision 
is the constitutional validity of the act. Defendant has demurred 
to so much of the bill of complaint as challenges the validity of 
the act. The act reads as follows :— 

“Section 1. That every fire insurance company shall file with 
the Superintendent of Insurance general basis schedules showing 
the rates on all classes of risks insurable by such fire insurance 
company in this state, and all charges, credits, terms, privileges 
and conditions which in any wise affect such aforesaid rates or 
the value of the insurance issued to assured. 

“Sec. 2. No change shall be made in the schedules which have 
been filed in compliance with the requirements of this act, except 
after ten days’ notice to the Superintendent of Insurance, which 
notice shall plainly state the changes proposed to be made in the 
schedules then in force and the time when such changes will go 
into effect; and such changes shall be shown by filing new 
schedules, or shall be plainly indicated on the schedules in force 
at the time; provided, that the Superintendent of Insurance 
may, in his discretion and for good cause shown, allow changes 
upon less than the notice specified herein, either in particular 
instances or by a general order applicable to special or peculiar 
circumstances or conditions. 

“Sec. 3. When the Superintendent of Insurance shall deter- 
mine that any rate made by an insurance company in this state 
is excessive or unreasonably high, or that said rate is not ade- 
quate to the safety or soundness of the company granting the 
same, he is authorized to direct said company to publish and file 
a higher or a lower rate, which shall be commensurate with the 
—- of the risk, but in every case the rate shall be reason- 
able. 

“Sec. 4. That no fire insurance company shall engage or par- 
ticipate in the insurance of any property located in this state 
unless the schedules of rates under which such property is in- 
sured has been filed in accordance with the provisions of this 
act; nor shall any fire insurance company write any insurance 
at a rate different than the rate named in its schedules, or re- 
fund or remit in any manner or by any device any portion of 
the rates so established, or extend to any insured or other person 
any privileges, advantage, favor, inducement or concession, ex- 
cept as is specified in such schedule. 

“Sec. 5. Any fire insurance company entering into any con- 
tract of insurance on property located within this state for which 
no rate has been filed by such company as provided in section 1 

L—Vol. XL.—136. 
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of this act, shall within thirty days after entering into such con- 
tract, file with the Superintendent of Insurance in such form as 
may be required by him, a schedule of such property showing 
the rate thereon, and such information as may be required by 
such Superintendent of Insurance. Such schedule shall conform 
to the general basis schedule as provided in section 1, of this act, 
and when filed shall constitute the premium rate of such com- 
pany for the described property. 

“Sec. 6. That all schedules and local tariffs filed in accord- 
ance with the provisions of this act shall be open to the inspec- 
tion of the public, and each local agent shall have and exhibit to 
the public copies thereof relative to all risks upon which he is 
authorized to write insurance. 

“Sec. 7. That no fire insurance company shall directly or in- 
directly by any special rate, tariff, rebate, drawback or other de- 
vice, charge, demand, collect or receive from any person or 
persons a greater or less or different compensation for the 
insurance of any property located in this state than it charges, 
demands, collects or receives from any other person or persons 
for like insurance or risks of a like kind and hazard under simi- 
lar circumstances and conditions in this state; and any fire in- 
surance company violating any of the provisions of this section 
shall be deemed guilty of unjust discrimination, which is hereby 
declared to be unlawful. 

“Sec. 8. That the Superintendent of Insurance, if he shall 
find that any insurance company or any officer, agent or repre- 
sentative thereof, has violated any provisions of this act, may 
in his discretion, revoke the license of such offending com- 
pany, officer or agent; but the revocation of any license as pro- 
vided in this section shall in no manner affect the liability of such 
company, officer, agent or representative to the infliction of any 
other penalty hereinafter provided by any other section for 
violation of this act; and, provided, that any action, decision 
or determination of the Superintendent of Insurance under the 
provisions of this act shall be subject to review by the courts 
of this state as herein provided. 

‘Sec. 9. The Superintendent of Insurance shall not make any 
regulation or order without giving the insurance company con- 
cerned reasonable notice thereof, and an opportunity, to appear 
and be heard in respect to the same, and if any insurance com- 
pany or any other person, city or municipality which shall be 
interested in said order shall be dissatisfied with any regulation, 
order or rate adopted by said Superintendent of Insurance, said 
party or parties shall have the right within thirty days after 
the making of said regulation or order to bring an action against 
said Superintendent of Insurance in any district court of the 
state of Kansas to have such regulation or order vacated, and 
shall set forth in the petition the particular regulation or order 
complained of and the particular, cause or causes of objection 
to any or all of them, and a summons shall be served upon the 
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Superintendent of Insurance by delivering a copy thereof to his 
office at the state capitol, and such service may be had by the 
clerk delivering a certified copy of said summons by mail to 
the said Superintendent of Insurance at his office. Issues shall 
be formed and the controversy tried and determined as in other 
cases of a civil nature; and the court may set aside, vacate or 
annul one or more or any part of any of the regulations or 
orders adopted or fixed by the said Superintendent of Insur- 
ance which shall be by said court found to be unreasonable, 
unjust, excessive or inadequate to compensate the company writ- 
ing insurance thereon for the risk assumed by it, without disturb- 
ing others. No injunction, interlocutory order or decree suspend- 
ing or restraining the enforcement of an order of the Superin- 
tendent of Insurance shall be granted, provided; that the court 
may permit any company complaining under this act to write 
insurance at any rates which obtained prior to the ordering of 
the rate complained of, by the Superintendent of Insurance, 
upon condition that the difference between the rate complained 
of by the company and the rate at which it seeks to write in- 
surance may be deposited with the Superintendent of Insurance, 
and on the final determination of the suit shall be paid by him to 
the insurance company, if the court shall find it entitled to the 
same, or to the holders of policies written by said company after 
the rate complained of was ordered by the Superintendent of 
Insurance, as the court may deem just and equitable. Whenever 
any action shall be brought by any insurance company under 
the provisions of this section within said period of thirty days, 
no penalties or forfeitures shall attach or accrue on account of 
the failure of the plaintiff to comply with the order sought to 
be vacated or modified in said action until the final determina- 
tion of said suit. Either party to said cause, if dissatisfied with 
the judgment or decree of said court, may institute proceed- 
ings in error in the Supreme Court as in other civil cases, and 
said court shall examine the record, including the evidence, 
and render such judgment as shall be just and equitable, in the 
premises. No action shall be brought in any of the courts of the 
United States to set aside any order made by the Superintendent 
of Insurance under the provisions of this act before all of the 
remedies provided for herein shall have been exhausted by the 
party complaining. And if any company organized under the 
laws of this state, or authorized to transact the business of in- 
surance in this state by the Superintendent of Insurance, shall 
violate this section, the Superintendent of Insurance may cancel 
the authority of said insurance company to transact business in 
this state. 

“Sec. 10. That any fire insurance company, or any director 
or officer thereof, or any agent or person acting for or employed 
by such company, who alone, or with any other corporation, 
company or person, shall willfully do or cause to be done, or 
shall willfully suffer or permit to be done, any act, matter or 
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thing in this act prohibited or declared to be unlawful, or who 
shall willfully omit or fail to do any act, matter or thing so 
directed by this act to be done, not to be done, or shall be guilty 
of any infraction of this act, shall be deemed guilty of a misde- 
meanor, and shall upon conviction thereof be punished by a fine 
not to exceed one hundred dollars for each offense; provided, 
that if the offense for which any person shall be convicted, as 
aforesaid, shall be an unlawful discrimination, such persons 
shall be punished by a fine not exceeding one hundred dollars, or 
by imprisonment in the county jail for a term not exceeding 
ninety days, or by both such fine and imprisonment. 

“Sec. 11. No person shall be excused from giving testimony, 
or producing evidence, when legally called upon so to do at the 
trial of any other person charged with violation of any of the 
provisions of this act, on the ground that it may tend to in- 
criminate him under the laws of this state; but no person shall 
be prosecuted or subject to any penalty or forfeiture for or 
on account of any transaction, matter or thing concerning 
which he may so testify or produce evidence under the authority 
of this act, except for perjury committed in so testifying: pro- 
vided, that nothing in this act shall affect farmers’ mutual in- 
surance companies organized and doing business under the laws 
of this state and insuring only farm property. 

“Sec. 12. This act shall take effect and be in force from and 
after its publication in the statute book.” 

While the bill of complaint charges the act to be repugnant to 
the several provisions of the Fourteenth Amendment to the 
national Constitution, and section 1 of article 3 of the Constitu- 
tion of the state as well, at the oral argument, and in the elabo- 
rate and exhaustive brief and argument filed for complaint, but 
one position is taken and urged with that vigor and reliance 
which characterizes the presentation to a court of justice of a 
matter of large importance by earnest, able and diligent soli- 
citors, thoroughly convinced of the justice and right of their 
client’s cause. 

The position thus sought to be maintained by solicitors for 
complainant in their endeavor to establish the invalidity of the 
act challenged because in violation of the provisions of the 
Fourteenth Amendment to the national Constitution may be 
briefly presented by a statement of the following propositions on 
which complainant relies -— 

(1) The statute is one providing for the regulation of rates 
and charges which may be contracted for and received by com- 
plainant in this state in the transaction of the business for which 
it was created and which by the state it is authorized to transact. 

(2) The act of the state in regulating rates to be paid and 
charges for the performance of a service or in the transaction of 
a business authorized to be transacted is the taking of private 
property. 

(3) The power exercised by a state in the regulation of rates 
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and charges to be paid for the performance of a service or the 
transaction of a business is the power of eminent domain; that 
is, the power to take private property for a public use only. 

(4) A contract of fire insurance is a purely private contract 
of indemnity against loss by fire, and the business of writing 
such insurance policies or contracts of indemnity for the pro- 
tection of the property of the citizens against the contingency of 
loss by fire is a purely private business, disassociated from, and 
not affected with, any public use. 

(5) Ergo, as a contract of fire insurance written between 
complainant and a citizen of the state is a purely private con- 
tract of indemnity of the citizen against loss by fire, and as the 
fire insurance business of complainant transacted by it within 
the state, under authority from the state, is a purely private busi- 
ness, wholly disassociated from and not affected in any manner 
with a public use, it is beyond the constitutional power of the 
state to regulate the rates charged by it because such attempted 
regulation cqnstitutes a taking of its private property for the 
use and benefit of the private citizens of the state; hence, the 
attempt of the state to so do by the act in question is in viola- 
tion of the provisions of the Fourteenth Amendment to the na- 
tional Constitution, and void. 

(6) That the exercise by the state of the power of taking 
private property for a private use attempted to be employed in 
the passage of the act in question cannot be justified either under 
the police power of the state, 

(/) Or, under its power of admitting foreign corporations 
within its borders to engage in business on such terms as it may 
prescribe, or in pursuance of any other power possessed by the 
State. 

From the foregoing statement of fundamental propositions on 
which complainant bottoms its charge of invalidity against the 
act, it is seen to be freely conceded by complainant when in any 
given case the business transacted or the service performed is 
in its nature public, quasi public, or affected with a public use 
in which the public have an interest, or in any case where a 
member of the public may of right demand on any terms the 
performance of the service, or the transaction of the business, 
in such cases the lawmaking power of the state may for the 
purpose of protecting the public from extortion, oppression, or 
for the service performed or business transacted, and for the 
purpose of protecting the public from extortion, oppression, or 
unreasonable rates or charges, make such reasonable regulations 
of rates and charges to be paid therefor as the lawmaking power 
may deem wise and prudent. On the contrary, however, it is 
most earnestly insisted by complainant the business in which it 
is engaged within the state, under authority of the state, is 
neither in its inherent nature public, quasi public, nor affected 
with any public use whatever, but that the business in which it is 
engaged is in its very nature purely and strictly private between 
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itself and the members of the public with which it deems proper 
to deal by private contract, in the same manner and to like 
extent as is the business of the merchant, the grocer, or the 
butcher in dealing with his patrons; that the personal element 
does and of necessity must enter into the transaction of such 
business; that the property of one man of known standing for 
his care, diligence, probity, and honesty may be a good risk, 
whereas, like property similarly situated, owned by the weak, the 
slothful, or the vicious is a hazardous risk, and, as the rate 
charged is based absolutely and alone on the risk assumed from 
sheer force of necessity and out of a just regard for fairness 
and honesty in dealing, the greater risk must pay the greater 
rate; that the act of the state in stepping between the parties 
in their negotiations over purely private business affairs, and 
its attempt to regulate their personal contracts, in such man- 
ner as to require complainant to indemnify against the risk by 
fire, the scoundrel who would willingly, if he believed he could 
escape detection and punishment for his crime, put the brand to 
his property, on the same terms and conditions ‘as to the com- 
pensation to be paid for assuming the risk as is charged the up- 
right and just man, when from the inherent differences between 
the men themselves who own the properties, and not a difference 
in the properties insured, the hazard in the one case is greater 
than in the other, is not alone an unwarranted intermeddling 
and invasion on the part of the state with the right of private 
contract possessed by the citizen under the Constitution, but is 
also positively paternalistic and vicious. 

The elaborate and exhaustive brief, argument, and review of 
authorities filed and relied upon by complainant in ‘support of 
the contention made in this behalf cannot but impress the think- 
ing mind with the gravity of the situation and the ultimate con- 
sequences which in the natural order of sequence must follow 
in the wake of such legislation if it be upheld as valid and be 
extended to all subject-matters to which it may and undoubtedly 
will in future be made applicable. However, the question pre- 
sented to the court to determine in this case does not concern 
itself, on the one hand, with the wisdom or policy of the act, 
or, on the other, with that state of affairs which will or must 
inevitably follow in the course of such legislation. The court 
must consider alone and only whether beyond all reasonable 
doubt the act challenged lies clearly without the legitimate ex- 
ercise of that wide range of constitutional power which the peo- 
ple of the state, with the consent of the nation, have conferred 
on the lawmaking power of the state, as the lawful exercise of 
that power has been defined, delimited, and declared by those 
courts whose decisions are controlling here. And in this regard 
it may be observed the obligation does not rest with those who 
seek to uphold and maintain the validity of the exercise of 
power by the state here challenged to point. out wherein or 
whereby the state lays claim to the right to lawfully exercise the 
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power displayed, but it does devolve upon those who deny the 
exercise of such power to the state to point out with clearness 
and certainty the precise provision of the national Constitution 
which in express terms or by necessary implication, says this 
thing may not be done, for upon the Legislature of this state, by 
the organic law of the state, is conferred all the legislative 
power possessed by the people in their collective capacity except 
such as was by the national Constitution conferred on the Con- 
gress, or is by the state Constitution expressly reserved to the 
people by prohibitive provisions contained in that instrument. 

The very broad and comprehensive language of that provision 
of the state Constitution conferring legislative power reads as 
follows :-— 

“The legislative power of this state shall be vested in a House 
of Representatives and Senate.” Section 1, art 2, State Const. 

Wherein, then, does complainant with that clearness and pre- 
cision demanded by the occasion point out beyond peradventure 
or doubt the act challenged to be in violation of the national 
Constitution, and thus beyond the power of the state? 

It is conceded the act in question does make provision for the 
regulation of rates and charges in the transaction of the business 
of fire insurance; that the exercise of the power of fixing or 
regulating rates is the exercise of legislative power; that the 
business of fire insurance is a private business, and a contract of 
insurance has been declared to be a purely private contract of in- 
demnity ; that no one has the right to demand of or to compel an 
insurance company to contract with him either on such terms as 
may be agreed between the parties, or such terms as may be pre- 
scribed by the lawmaking power of the state; that, generally 
speaking, it is true the only power of the state to compel a mem- 
ber of the body public to part with his private property is in 
aid of the administration of the affairs of the state or govern- 
ment under some form of taxation, a power essential to the 
continued existence and perpetuity of the state, where the com- 
pensation made in return for that taken lies in the protection 
afforded the donor, or by the exercise of that other sovereign 
power of eminent domain by which a member of the public is 
compelled to part with his private property for a public use on 
just compensation being made him in return, a power, the exer- 
cise of which is indispensable to the accomplishment of the pur- 
poses of government, or where, in the lawful exercise of the 
police power of the state, private property is seized and confis- 
cated as contraband goods, a power, the exercise of which is 
essential to the preservation of order and the enforcement of 
the laws. Again, it may have been at one time thought by the 
courts of this country the state could only take the private prop- 
erty of its citizens or those members of the great body politic 
present in or having property within the state by the exercise of 
the one or the other of the powers above enumerated. 

[1] It may also be conceded the exercise of the legislative 
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power of fixing or regulating rates and charges for services per- 
formed or engagements undertaken is an appropriation by the 
state of private property; for it is a taking away from the con- 
tracting parties of their right of private contract which is pri- 
vate property. Lochner vs. New York, 198 U, S. 45, 25 Sup. 
Ct. 539, 49 L.. Ed. 937; Mathews vs. People, 202 Ill. 389, 67 N. E. 
28, 63 L. R. A. 73, 95 Am. St. Rep. 241; State vs. Julow, 129 
Mo. 163, 31 S. W. 781, 29 L. R. A. 257, 50 Am. St. Rep. 443; 
Harbison vs. Knoxville Iron Works, 103 Tenn. 421, 53 S. W. 
955, 56 L. R. A. 316, 76 Am. St. Rep. 682. 

It may be further conceded heretofore the exercise of the 
right to fix or regulate rates and charges has been almost, if not 
altogether, confined to those engaged in the transaction of a 
public business or the transaction of a business affected with a 
public use. And it may be further conceded, as contended by 
complainant, it were better in the preservation of the liberties 
and rights of the individual citizen, both natural and corporate, 
and would the better tend toward the preservation and perpetu- 
ation of the state itself, if the line of demarcation in the power 
of the state to interfere in the regulation of the affairs of its 
citizens, or those transacting business within its borders were 
absolutely fixed and established by sound and settled judicial 
decisions so plain, clear, and cogent that no one might err therein 
as to his individual rights, that no Legislatures might dare over- 
step such rights, and that no court might be found in which such 
rights would not be known, recognized, and enforced. But has 
this been done? 

[2] In the light and trend of recent judicial decisions con- 
trolling here, can it be said the state must be denied the right to 
regulate the rates and charges of either foreign insurance com- 
panies transacting business within her borders, as is complain- 
ant, or domestic insurance corporations of her own creation, 
in the exercise of her reserved powers, having in view the great 
magnitude of the business transacted by such companies, its 
intimate relation to the commercial business world, and the direct 
influence the business so transacted has on the prosperity of the 
individual citizen affected thereby? Although it may be con- 
ceded never before to have been done, and that no authority ex- 
pressly authorizing such interference may be found, and al- 
though it may have been heretofore thought the foundation 
stones underlying the right of the state to enact such regulation 
has been in principle rejected by the more remote adjudications. 

In the determination of this question it will be both a useless 
and unnecessary labor to attempt a review and discussion of the 
many authorities on the briefs of solicitors for the respective 
parties. A reference to a few only of the more recent cases will 
be attempted. The case of Noble State Bank vs. Haskell et al., 
219 U. S. 121, 31 Sup. St. 186; 55 L. Ed. , decided January 
3d of this year, was a case in which the Legislature of the state 
of Oklahoma undertook to compel all banking institutions of 
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that state to contribute to a fund to be employed by the state 
in the liquidation of the debts of any such institution of the 
state as might become insolvent and unable to pay its depositors. 
This legislation was challenged as beyond the constitutional 
power of the state on the seemingly sound ground that in its 
operation it took the private property of the stockholders of one 
institution to pay the private obligations of another without the 
consent and over the protest of the owners. It will be observed 
there was involved in that case no question of the state’s power 
of taxation. No question of the exercise by the state of the 
power of eminent domain, no question of the exercise of its 
police power to take, hold, or confiscate contraband property, 
and apparently no question of the exercise of any other power 
of the state heretofore exercised under settled well established 
authority, yet the contention of complainant that the act in its 
operation took its private property for a private use was met by 
Mr. Justice Holmes, delivering the opinion of the court, in the 
following language :— 

“The substance of the plaintiff's argument is that the assess- 
ment takes private property for private use without compensa- 
tion. And, while we should assume that the plaintiff would re- 
tain a reversionary interest in its contribution to the fund, so 
as to be entitled to a return of what remained of it if the purpose 
were given up (see Receiver of Danby Bank vs. State Treasurer, 
39 Vt. 92, 98), still there is no denying that by this law a por- 
tion of its property might be taken without return to pay debts 
of a failing rival in business. Nevertheless, notwithstanding 
the logical form of the objection, there are more powerful con- 
siderations on the other side. In the first place, it is established 
by a series of cases that an ulterior public advantage may justify 
a comparatively insignificant taking of private property for what 
in its immediate purpose is a private use. Clark vs. Nash, 198 
U. S. 361 [25 Sup. Ct. 676, 49 L. Ed. 1085]; Strickley vs. High- 
land Boy Mining Co., 200 U. S. 527, 531 [26 Sup. Ct. 301, 50 L. 
Ed. 581]; Offield vs. New York, N. H. & H. R. Co., 203 U. S. 
372 [27 Sup. Ct. 72, 51 L. Ed. 231]; Bacon vs. Walker, 204 
U. S. 311, 315 [27 Sup. Ct. 289, 51 L. Ed. 499]. And in the next 
it would seem that there may be other cases beside the everyday 
one of taxation, in which the share of each party in the benefit 
of a scheme of mutual protection is sufficient compensation for 
the correlative burden that it is compelled to assume.” 

Again, in defining the police power of the state, and in point- 
ing out the wide extent of its operations, and the infinite variety 
of objects which by the state may be accomplished thereunder, 
it is said :— 

“It may be said in a general way that the police power ex- 
tends to all the great public needs. Camfield vs. United States, 
167 U. S. 518 [17 Sup. Ct. 864, 42 L. Ed. 260]. It may be put 
forth in aid of what is sanctioned by usage or held by the pre- 
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vailing morality or strong and preponderant opinion to be 
greatly and immediately necessary to the public welfare.” ° 

It is self-evident the decision of the question as to what con- 
stitutes “great public needs” or what shall be held by “prevail- 
ing morality or strong and preponderant opinion” to be “greatly 
and immediately necessary to the public welfare” must be left to 
the lawmaking power of the state, for of such matters courts 
know nothing, and have no means of discovery. It is equally . 
obvious the range of a power so defined in its operations must 
be as boundless as the mental desires, imaginations, and visions 
of men. 

Again, in speaking of the power of control of the state over 
the business of banking, which in its nature is a private business, 
as much as is fire insurance, at least in so far as it relates to 
mere banks of discount and deposit, it is said :— 

“We cannot say that the public interests to which we have 
adverted and others are not sufficient to warrant the state in 
taking the whole business of banking under its control. On 
the contrary, we are of opinion that it may go on from regula- 
tion to prohibition except upon such conditions as it may pre- 
scribe. In short, when the Oklahoma Legislature declares by 
implication that free banking is a public danger, and that in- 
corporation, inspection, and the above-described co-operation 
are necessary safeguards, this court certainly cannot say that it 
is wrong.” 

Surely, then, if the police power or any power possessed by a 
state may go to the extent of a compulsory taking of the private 
property of one banking institution to meet the private obliga- 
tions of another in the furtherance of a supposedly ultimate 
benefit to the public, why by the same token and to a like end 
may the Legislature of a state not provide for the regulation of 
the rates and charges of fire insurance companies transacting 
business within its borders and with its citizens, although it be 
conceded the business of fire insurance is a private business, 
and the regulation thus imposed does constitute the taking of 
the private property of the insurance company by destroying the 
free exercise of the right of private contract, it cannot be 
thought the intangible property of the insurance company so 
taken without compensation is more sacred or less inviolate than 
the tangible property of the bank appropriated by the same 
means and to the same end. Not only so, but under the doctrine 
therein declared the state may take under its control the whole 
subject of fire insurance and conduct its operations in such 
manner by such agencies and on such terms and conditions as 
to form of contract, compensation to be paid for the indemnity 
from risks secured by its citizens, as the lawmaking power may 
in its wisdom prescribe. Again, the power of the state over 
the transaction of corporate insurance companies, foreign or 
domestic, the business of which is not within the power of Con- 
gress to regulate under the commerce clause of the national 
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Constitution, must be conceded to be as plenary as is the power 
of Congress over interstate commerce under the commerce 
clause if we lay aside from consideration, for the moment, the 
public nature of such interstate commerce. In Atantic Coast 
Line Co. vs. Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164, 55 
L. Ed. , Mr. Justice Lurton, speaking of the power of 
Congress to make the initial carrier liable for damages for loss 
or injury to goods in the hands of a connecting carrier, said :— 

“It is obvious from the many decisions of this court that there 
is no such thing as absolute freedom of contract. Contracts 
which contravene public policy cannot be lawfully made at all, 
and the power to make contracts may in all cases be regulated as 
to form, evidence, and validity as to third persons. The power 
of government extends to the denial of liberty of contract to 
the extent of forbidding or regulating every contract which is 
reasonably calculated to injuriously affect the public interests.” 

Again, it is not entirely clear at this late day, as contended by 
complainant, the business of fire insurance although in its na- 
ture a private business will in future continue to be regarded as 
entirely unaffected with a public use. Mr. Justice Harlan, de- 
livering the opinion of the court in the recent case of Complain- 
ant vs. Hale, 219 U. S. 307, 31 Sup. Ct. 246, 55 L. Ed. ‘ 
wherein the constitutional validity of an act of the state of 
Alabama, which provided for the recovery by the assured from 
the company of 25 per cent more than the actual loss sustained 
on the mere showing the company writing the contract belonged 
to an insurance tariff or rate association, said :— 

“We concur entirely in the opinion expressed by the state 
court that the statute does not infringe the Federal Constitution, 
nor deprive the insurance company of any right granted or se- 
cured by that instrument. The business of fire insurance is, as 
every one knows, of an extensive and peculiar character, and 
its managment concerns a very large number of people, particu- 
larly those who own property and desire to protect themselves 
by insurance. We can well understand that fire insurance com- 
panies, acting together, may have owners of property practically 
at their mercy in the matter of rates, and may have it in their 
power to deprive the public generally of the advantages flowing 
from competition between rival organizations engaged in the 
business of fire insurance. In order to meet the evils of such 
combinations or associations, the state is competent to adopt 
appropriate regulations that will tend to substitute competition 
in the place of combination or monopoly. ‘Carroll vs. Green- 
wich Ins. Co., 199 U. S. 401, 411 [26 Sup. Ct. 66, 50 L. Ed. 246]. 
Regulations, having a real, substantial relation to that end, and 
which are not essentially arbitrary, cannot properly be charac- 
terized as a deprivation of property without due process of law. 
They are enacted under the power with which the states have 
never parted, of caring for the common good within the limits 
of constitutional authority. Insurance companies, indeed, all 
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corporations, associations, and individuals, within the jurisdic- 
tion of the state, are subject to such regulations, in respect to 
their relative rights and duties, as the state may, in the exercise 
of its police power and in harmony with its own and the Federal 
Constitution, prescribe for the public convenience and the gen- 
eral good. Jacobson vs. Massachusetts, 197 U. S. 11, 27, 31 
(25 Sup. Ct. 358, 49 L. Ed. 643]; Lake Shore, etc., vs. Ohio, 
173 U. S. 285, 297 [19 Sup. Ct. 465, 43 L. Ed. 702] ; House vs. 
Mayes, 219 U. S. 270 [31 Bas: Ct. 234, 55 L. Ed. ——].” 

rue, in that case, the act was upheld on the ground it was 
the intent of the Legislature in its enactment to prevent (by 
punishment of forfeiture to the assured) the combination of 
insurance companies to stifle competition on the theory that 
competition in business is an ultimate good, whereas the evident 
theory and intent of the Legislature in the enactment of the act 
here in controversy, as shown by its text and title, was that 
competition between insurance companies for business except 
mutual insurance companies of the state doing a farm business 
is bad in its tendency and should therefore be cut off and de- 
stroyed, to the end that all dealing with them may receive like 
and equal treatment without discrimination. However, the 
principle involved and underlying the exercise of legislative 
power is the same in the one case as it is in the other. It is the 
exercise of the power to regulate the amount received by the 
complainant from the assured for entering into the contract of 
indemnity which is involved in this case, and in that it was the 
exercise of the power to regulate the amount to be paid to the 
assured in case of loss sustained, regardless of the terms of the 
contract. The one act is designed to promote, the other to de- 
stroy, competition, but that is a question of state policy, not of 
law. 

Without attempting a further discussion of the propositions 
relied on by complainant in its elaborate brief and argument, or 
a reference to the many authorities therein cited and elaborated 
upon in argument, it will suffice to say in the light of recent deci- 
sions, which must control here, I am of the opinion the act chal- 
lenged does not violate any right secured to complainant by the 
provisions of the Fourteenth Amendment to the Federal Con- 
stitution, and that the act will be upheld as within the legitimate 
exercise of the lawmaking power of the state. 

The demurrer, therefore, to so much of the bill of complaint 
as challenges the validity of the act will be sustained. 

It is so ordered. 
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Fawcett, J. 

On September 22, 1905, defendant, who had been appointed 
receiver for the firm of Gould Bros., insolvent, made a written 
application to plaintiff for a surety bond for himself as such 
assignee. In the application he agreed to pay for such bond $40, 
and a like sum, on the 22d day of September in each year there- 
after, until plaintiff should be notified of its release as surety in 
the manner prescribed in such application. The bond was se- 
cured, approved, and defendant entered upon the discharge of 
his duties as such assignee. Defendant paid the first installment 
of $40, but failed and refused to pay the subsequent annual in- 
stallments. This action was brought to recover the installments 
for the years 1906 and 1907. 

The answer admits the execution of the bond, and denies all 
other allegations in plaintiff’s petition. It further alleges that 
within three months after his appointment as assignee defendant 
purchased all of the accounts owing by Gould Bros., thereby be- 
coming the sole creditor of such bankrupt firm, and immediately 
notified John Everson, who, it is alleged, was the attorney and 
agent for plaintiff, of what he had done, and that he did not 
desire any renewal or extension of the bond; that Everson then 
informed him that all liability on the bond had ceased, and that 
by purchasing the claims as stated defendant would not be re- 
quired to obtain any discharge from the county court, or to give 
plaintiff any further notice of the disposition of the matter; 


* Decision rendered, Oct. 6, ig1i. 132 N. W. Rep. 729. Syllabus by 
the. Court. 
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that defendant filed his final report as assignee in the county 
court within six months from the time he was appointed, and 
asked to be discharged ;..that by:reasoniof the facts above stated 
there was no further liability on the bond, no object or reason 
for obtaining a discharge, and no necessity or consideration for 
the extension or renewal of the bond after the first year; that 
plaintiff had full knowledge of all of the facts recited, and that 
Everson informed the defendant that the bond would not be 
extended, and defendant would not be required to pay any fur- 
ther sum by reason of the giving of said bond. 

The reply is a general denial. Trial to the court and a jury. 
Verdict for defendant, and from a judgment thereon plaintiff 
appeals. 

The written application of defendant, which contained the 
agreement on his part and upon which plaintiff issued the bond, 
contained the following :— 

“Should the American Surety Company of New York, here- 
inafter called the surety, execute the bond hereinbefore applied 
for, the undersigned, hereinafter called the indemnitor, do un- 
dertake and agree :— 

“TI. That the statements contained in the foregoing applica- 
tion are true. 

“II. That the indemnitor will immediately pay the surety at 
its office, 100 Broadway, New York City, $40 and $40 on the 
22d day of September in each yeat hereafter and until the in- 
demnitor shall serve upon the surety at said office competent 
written legal evidence of its discharge from such suretyship and 
all liability by reason thereof. 

“III. That the indemnitor will perform all the conditions of 
said bond on the part of the indemnitor to be performed and 
will at all times indemnify and save the surety harmless from and 
against every claim,” etc. 

[1-3] The theory upon which defendant seeks to escape pay- 
ment of the premiums for the two years covered by plaintiff’s 
petition, succinctly stated, is that, because defendant claimed to 
have purchased all of the outstanding debts of Gould Bros., and 
made that statement to Mr. Everson, who was what was termed 
the local attorney of plaintiff at Alma, and because Mr. Everson 
took his word upon that point, and told him that by reason 
thereof it would not be necessary for him to pay any further 
premiums, because there no longer existed any liability on the 
part of the surety, and that it was not necessary for him to 
obtain any discharge from the. county court, plaintiff has waived 
its right to rely upon the stipulations in defendant’s application. 
The trouble with this contention is that the testimony of the 
officers of plaintiff, which was received without objection, shows 
that Mr. Everson had no authority to make any such statements 
to defendant, or to give him any such assurances; that in fact. 
he had no authority beyond that of taking applications, forward- 
ing them to the company, receiving from the company the bonds, 
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and delivering the same to the applicants; and Mr, Everson’s 
own testimony is substantially to the same effect. An effort 
was made by defendant to show that he had prepared and filed 
with the county court a final report, asking for his discharge, 
but is is not claimed, either by defendant or by Mr. Everson, 
who was acting as defendant’s attorney in that behalf, that the 
county court ever acted upon such a report, or entered any order 
discharging defendant as assignee and releasing his surety. 
That any such report was ever filed is left in grave doubt by the 
testimony of Mr. Miller, who was county judge at that time, that 
no such report was ever filed with or handed to him, and by the 
further fact, which strongly corroborates Mr,. Miller, that no 
such report, or any record thereof, can be found among the files 
or upon the records of the court. It being conceded that no 
action was ever taken upon such a report by the court, and no 
order of discharge entered, the fact as to whether or not one 
was ever handed to the judge becomes immaterial. It is con- 
ceded by defendant that no attempt was ever made to furnish 
plaintiff with any written legal evidence of its discharge from its 
suretyship; hence the liability under the bond being a continu- 
ing liability, unlimited as to time, plaintiff had not, when this 
action was begun, been released therefrom. Sections 3525 and 
3526, Ann. St. 1911, provide for the final order of distribution 
and the manner in which an assignee and his sureties can be 
discharged. These statutory provisions were not complied with. 
We think it would be establishing a dangerous precedent to hold 
that an assignee of an insolvent estate, after obtaining a surety 
bond for the faithful discharge of his duties, may disregard the 
stipulations of his written agreement upon which the bond was 
obtained, and also the plain provisions of statute, and escape lia- 
bility for the payment of the consideration due to the surety, 
with nothing more to support him than his naked statement to 
a local attorney and soliciting agent of the surety that he had 
purchased all of the outstanding claims against the bankrupt, 
and an assurance from such local attorney of the surety, who is 
also the assignee’s counsel, that he need not comply with the 
terms of his contract with the surety, and may ignore the plain 
provisions of the statute. 

It is shown by the uncontradicted testimony of Mr. Potter, 
who is manager of plaintiff for Nebraska, that he had tried to 
get defendant to take the necessary legal steps to wind up the 
business of the assignment and obtain a legal discharge as as- 
signee, and thus exonerate the surety, but that defendant failed 
and refused to do so. Some explanation of defendant’s failure 
and refusal to properly close up the business and obtain his dis- 
charge is found in the testimony and letters of Mr. Everson 
that a controversy had arisen between defendant, on one side, 
and the county judge and sheriff, on the other over fees charged 
by the sheriff for a custodian of the bankrupt estate during 
some period of the proceedings. 
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No attempt was made to show to the county court by com- 
petent proof that defendant had purchased all the claims of the 
bankrupt. Defendant has never been discharged as assignee, 
and plaintiff is still liable upon his bond, in the event that his 
statement that he purchased all of the claims against the bank- 
rupt should prove to be untrue. It is also liable for all costs 
that may be taxed against defendant as assignee upon his final 
account. 

When both sides had rested, plaintiff moved for a directed ver- 
dict in its favor. The motion was overruled. In this ruling the 
district court erred. 

Defendant relies upon Fidelity & Deposit Co. vs. Libby, 72 
Neb. 850, 101 N. W. 994, but we do not think that case is in 
point. There a county treasurer and his deputy each furnished 
a sufety company bond, executed by the plaintiff in that suit. 
The deputy made a written application for his bond, reciting 
that it was to be executed in consideration of an annual premium 
of $50, payable annually in advance, which was to be paid by the 
treasurer, and the latter paid the first year’s premium. At the 
expiration of the first year, the deputy executed another official 
bond with personal sureties. This bond was approved by the 
board and an order entered, reciting its approval and purport- 
ing to release and discharge the plaintiff from liability because 
of any future liability of the deputy. There was a judgment for 
defendant, which we affirmed, and rightly so. If in the case at 
bar defendant had ever obtained an order from the county court, 
discharging plaintiff from further liability as his surety, we 
would unhesitatingly hold that no premiums could thereafter be 
collected by plaintiff. 

As the record before tis shows that there is no theory upon 
which defendaiit can ever escape liability for the premiums sued 
for in this action, it is our duty to end the litigation. The judg- 
ment of the district court is therefore reversed, and the cause re- 
manded, with directions to enter judgment for plaintiff in ac- 
cordance with the prayer of its petition. Robertson vs. Brooks, 
65 Neb. 799, 91 N. W. 709. 

Reversed and remande¢. 
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INSURANCE BUSINESS IN GENERAL. 


Appointment of Insurance Commissioner for Foreign Insurance Com- 
panies Doing Business Within State, Applies Where Legal 
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Queen City Fire Ins. Co. (Minn.) 

Attorney: General Interested in Ultra Vires Acts of Life Insurance 
Company Can Sue of His Own Motion. Blanchard et al. 


vs. Prudential Ins. Co. of America et al. (N. J.)....eeeeeeee1l 


Bond Given by Sureties to Permit Mutual] Fire Insurance Company to 
Do Business in Arkansas Is Liberally Construed Against the 
Sureties. Crawford vs. Ozark Ins. Co. (APrK.) ...ceeeeeseseeee 

Companies May Be Penalized for Belonging to Tariff or Ratemaking 
Association. German Alliance Insurance Co. vs. Foster K. Hale, 
Junior. United States Supreme Court Wash D. C. Jan. 1911... 

Fire Insurance Companies Liable for Tax Under Acts 3lst Leg. C. 18 
Sec. 16. Fireman’s Fund Ins. Co. vs. Von Rosenberg Commis- 
sioner (Tex.) 

Foreign Insurance Required to Pay Semi Annual Percentage of Insur- 
ance Premium Receipts Paid State. Imposes Taxes to do Busi- 
eee one vs. Mutual Life Ins. Co. of N. Y. eeebemeed Court of 
n ec coscee 

Insurance Commissioger Has Authority “to “Designate ‘and" Determine 
Which Two Daily Papers Shall be Selected for Publication of 
Annual Statements of Insurance Companies. State ex 
Cowles vs. Schively, Ins. Com'r. (Wash.)... 

Insurance Is Not Commerce. New York Life Ins. Co. vs. Deer Lodge 


County (Mont.) coonge 


One in Duty Bound to Insure the Property of ‘Another “Must ‘Insure It 
for Its Whole Value. Broussard et al. vs. South sapien Rice Co. 


(Tex.) ° 
Policies A Before ‘January 1, 1907, Are Not Affected “by Laws of 


1900 Governing Insurance Forms. Perry vs. Prudential Ins. Co. 
of America (N. Y.) 

Rev. St. 1909 § 7023 of Missouri, Prohibiting Insurers From Requiring 
Insured to Become a Coinsurer on Property Covered, Does Not 
Affect Section 7030, Prohibiting Issuance of Fire Policies for 

More Than Three-Fourths of the Value of the Property. Surface 

Section 54 of Consol. Laws 1909, Prohibits Any Person From Engaging 
“in the Business of Insurance’ Within the State Except in Com- 
pliance With the Requirements of the Insurance Law Under 
Facts Not to be mes Business in the ~_ Stern vs. Rosen- 
thal et al. (N. Y.) 

State Has Police Power to Regulate Insurance. General Accident, “Fire 
& Life Assur. Co. vs. Walker (Miss.) coccce 

State Has Power to Regulate Rates and Charges of Fire Insurance 
Company Doing tusiness Within Its Borders. German Alliance 
Ins. Co. vs. Barnes (U. 

Statute Regulating the Premiums to Be Charged by Surety Compa- 
nies Held Unconstitutional. American Surety Co. of New York 
vs. Shallenberger, Governor, et al. (Neb.) 

The License Fees Imposed by the Statute on Insurance Companies in 
Mississippi Lawfully Doing Business May Not Be Collected During 
Time It Unlawfully Conducts Business. Adams, State Revenue 
Agent vs. Lumberman’s Indemnity Exch. et al. (Miss.)........ 

The Provision of Section 8 of Chapter 5597, Acts 1907, in State of 
Florida, Imposing a Tax of 2 Per Cent of the Gross Receipts of 
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gaged in the Business of Sick and Funeral Benefit Insurance 
in This State, Is Not Void for Uncertainty, and Does Not by 
Unjust Discrimination Deny the Equal Protection of the Laws. 
Peninsular Industrial Ins. Co. vs. State (Fla.) eccccce 

Undertaking to Defend Physicians From Charges of Maipractice, ‘Though 
No Agreement to Pay Judgments Made, Is Insurance. Physicians’ 
Defense Co. vs. Cooper, State Ins. Com’r (U. S.) 


FOREIGN UNDERWRITERS, COMPANIES, AND AGENTS. 
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Bond Given by Sureties to Permit Fire Insurance Company to Do 
Business in Arkansas Is Liberally Construed Against the 
Sureties. Crawford vs. Ozark Ins. Co. (ArKk.)...-..seeesecenee 

Fact That Foreign Insurance Company Has Withdrawn From Doing 
Business in a State Does Not Avoid Its Liabilities Incurred and 
Accruing Before Its Withdrawal S. M. Smith Ins. Agency vs. 
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Illinois Nat. Fire Ins. Co. of Springfield, et al. (Ind.) ooeee L438 


Merely Substantial Performance Required When Company Withdraws 
From State. Wilson R. Hunter vs. Mutual Reserve Life Ins. Co. 
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Privilege Under the French Law Means Preference. Robinson vs. 
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ness Within the State. This Does Not Admit Such Company 
to Transact a Business Within the State. Friedland vs. Com- 
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monwealth Fire Ins. Co. of Ottumwa, Iowa (N. Y.).....e.e00- 1243 


State May Classify Foreign Insurance Companies and Impose on 
Them Different Rates of Occupation Taxes. Queen City Fire 
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Statute Regulating the Premiums to Be Charged by Surety Compa- 
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and Impose Different Tax Rates. Queen City Fire Ins. Co. vs. 
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Company May be Penalized to Pay 25 per cent of Loss in Addition 
i 


f Member of Tariff Association. German Alliance Ins. Co. vs. 
Foster K. Hale Jr. United States Supreme Court Wash. D. C... 
Option to Purchase Stock Given With Policy Held a Preference. People 
vs. Commercial Life Ins. Co. Supreme Court of Ill. Oct. 1910... 
Penal Law § 21 Not Applicable to § 36 of Consol. Laws of 1909 on In- 
surance. People vs. Thomas et al. (N. Y.) 


II. Insurance Companies 
(A) STOCK COMPANIES. 


q) 


Where the Business and Property of an Insurance Company Were 
Taken Possession of by Another Insurance Company, and Same 
So Managed That the Value of Its Business Could Not Be Ascer- 
tained, Ascertaining Value of Preferred Stock Owned at Date 
the Business and Stock and Property of the Company So Ap- 
propriated, and Decreeing Against the Parties Who Had Appro- 
priated Such Business and Property, the Amount Thereof, — 
erly Settled the Equities of the Parties. Southern Mut. 
Ass’n et al. vs. Blount et al. (Va.) 

A Life Insurance Company Cannot Transfer Its Policyholders 
Another Company Without Their Consent. Watson et al. 
National Life & Trust Co. et al. (U. S.) 

A Statement in a Circular Though Not Exact, 
Purposes Is Sufficient. Watson et al. 


vs. National Life & Trust 
Co. et al. (U. S.) 


357 


20 
if True to All Practical 


206 
Life Insurance Company is Properly Compelled to Declare a Dividend 


Among Its Stockholders Where Funds Held as a Surplus Un- 
necessary. Blanchard et al. vs. Prudential Ins. Co. of a 
et al. v 

A Temporary Receivership the Bonds of a Surety Company. 
Met. Surety Co. (Iowa) 

A Large Insurance Corporation Is a Public Institution and the Court 
Should Exercise Great Care Before Ordering an Accounting or 
Appointing a Receiver at the Request of an Individual Policy- 


holder. Watson et al. vs. National Life & Trust Co. et al. 
(U. S 
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Ss. 2 
In State of Louisiana, Any Corporation Whose Capital Stock Is Im- se 


paired to the Extent of 25 per cent, or Whose Assets Are In- 
sufficient to Justify Its Continuance in Business Is “Deemed 
Insolvent” and May Be Proceeded Against by the Secretary of 
State “as an Insolvent Corporation.” Michel, Secretary of State, 
vs. Southern Ins. Co. (Tyler Canning & Pickling Co., Inter- 


vener). In re Whitney Central Trust & Savings Bank (La.)...1464 
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Under Act No. 105 of 1898, of State of Louisiana, Upon Application of 
Secretary of State, the Judge Is Authorized, Upon Notice and 
Hearing, to Issue a Decree Perpetually Enjoining the Corpora- 
tion “From Further Proceeding With Its Business,” and Ap- 
pointing a Receiver to Take Possession of All the Assets of the 
Corporation and to Settle Its Affairs. Michel, Secretary of State, 
vs. Southern Ins. Co. (Tyler Canning & Pickling Co., Inter- 
vener.) In re Whitney Central Trust & Savings Bank (La.)....1464 

Where a Fire Loss Happened on the Day After Insolvency of Com- 
pany, the Policyholder Is Not Entitled to Recover the Amount 
of Loss. Michel, Secretary of State, vs. Southern Ins. Co. (Ty- 
ler Canning & Pickling Co., Intervener.) In re Whitney Central 
Trust & Savings Bank (La.) 


{(B) MUTUAL COMPANIES. 
41) Mutual Companies May Not Attach (in Safe Cismse). Nielsen vs. Mer- 

chants’ Mut. Ins. Ass’n (S. D.) 

Company Cannot Require Medical Examination of a “Member for Re- 
Insurance. Cox vs. Kansas City Life Ins. Co. (Mo.) 

Where By-Laws in Michigan Fire Insurance Policy Do Not Conflict With 
Insurance Statutes, Insured Can Bring Suit if Payment Withheld 
More Than Sixty Days. Patron’s Mut. Fire Ins. Co. of Michigan 
Limited, vs. Attorney General (Mich.) 1 

Where Funds Are Available to Foreign Claimants They Are Held Not 
Entitled to Participate in Home Assets. Costs of Action Are Not 
Properly Part of a Claim on Policy in Insolvency Proceedings. 
Counsel for Creditors Are Entitled to an Allowance Even After 
Receivership. Robinson vs. Mutual! Reserve Life Ins. Co. Scovill 
ve. Same. U. 8. Circuit Court N. Y. Nov. 1910 

A New York Assessment Association May Create a Trust Fund "Either 
for the Paying of ‘“‘Death Funds’’ or “Assessments,’”” Which Is 
Not Subject to the Claims of the General Creditors. Robinson 
vs. Mutual Reserve Life Ins. Co. 3 
Distribution of a Complicated Estate in Equity on Her Own 
Behalf and on Behalf of Others Similarly Situated She May 
Be Reimbursed for Her Expenses From the General Fund, Al- 
though Her Action Did Not Benefit the Estate but Merely De- 
cided a Question Involved. Robinson vs. Mutual Reserve Life 
Ins. Co. (U. 8S.) 20 

Insolvency and Dissolution. Humboldt Fire Ins. Co. vs. W. H. Ashley 
ne COU. a COC. CAD secoe VET 

Under Comp. Statutes 1909, Chapter 43 of the “State a Nebraska, a 
Single Suit in Equity Cannot be Maintained by the Receiver of 
an Insolvent Mutual Hail Insurance Company, Against All the 
Policyholders of Such Company, for the Separate Liability of 
Each Policyholder for Unpaid Assessments, Whether Levied by 
the Directors of the Company Before Insolvency, 
Court Thereafter. Burke vs. Scheer et al. (Neb.) -- 1296 

Where the Statutes of a Hail Insurance Company Fixes the Maximum 
Liability, the Mere Fact That No By-Laws Are Adopted, Fixing 
Such Liability, Does Not Render the Liability Unlimited, so 
That Each Member Would be Personally Liable for All the 
Debts of the Company. Burke vs. Scheer et al. (Neb.)......12965 


Imi. Imsurance Agents and Brokers 


4A) AGENCY FOR INSURER. 

41) Agent Not Required to Make Demand by Mail to Recover Overpay- 
ment. Employment Strictly Defined When Used in Connection 
With Short Limitation of Action. Jackson vs. Metropolitan Life 
Ins. Co. (N. Y.) 

A Fire Insurance Company, by Issuing a Policy Upon an Application 
Taken by One Purporting to Act as Its Agent, and Accepting the 
Premiums Is Estopped From Denying Agency, and Bound by 
Agent’s Misrepresentations. Shook et al. vs. Retail Hardware 
Mut. Fire Ins. Co. of Minnesota (Mo.) 

Agent Liable for Repayment of Advances From Commission Accruing 
to Him. Allenberg et al. vs. Wainwright et ux. (Equitable 
Life Assur. Society of the United States, Intervener) (Wash.).... 

Agent Not Entitled to Contingent Commission the Right to Which De- 
pended Upon the Agency Continuing for One Year. American 
Fire Ins. Co. of Philadelphia vs. Howell (Neb.) 

An Agent for a Life Insurance Company, Whose Authority is Limited 
to Negotiation for, Taking, and Transmitting Applications for 
Approval or Rejection of the Company, Has Full Power for Those 
Purposes From the Company and Acts for It. Pfiester vs. Mis- 
souri State Life Ins. Co. (Kan.) 

Limitations of Authority of Insurance Agent Do Not Bind Insured if 
He Has No Notice Thereof. Shook et al. vs. Retail rane 
Mut. Fire Ins. Co. of Minnesota (Mo.) 

In Accident Policy, Broker Who Procured the Intervention of the 
Regular Agent to Countersign a Policy, Did Not Represent the 
Company in Procuring Data From Insured for Incorporation 
Into the Policy. Enthoven vs. American Fidelity Co. of Mont- 
pelier, Vt. (N. Y.) ; 





Topical Index. 


“Insurance Broker’ Defined as Ordinarily One Who Is Engaged in the 
Business of Procuring Insurance for Such Persons as Apply 
— for That Service. Monast vs. Manhattan Life Ins. Co. 
( 

Where a Regular Agent of a Life Insurance Company Turned Over 
Surplus Business to a Soliciting Agent of Another Insurance 
Company Pursuant to an Agreement Between the Two Agents. 
Company Is Not Liable for Misrepresentations Made by the 
Soliciting Agent. Monast vs. Manhattan Life Ins. Co. (R. I.). 

Effect of Statement of General Agent. Bank of Anderson vs. Home Ins. 
Co. of N. Y. (Cal.) .... 

A Life Insurance Company is Liable “for Fraudulent Representations of 
Its Agents as to Provisions in Policy. Briggs vs. Life Ins. Co. 
of Virginia. (N. C.) 

A Soliciting Agent of an Insurance Company is the Agent of the Com: 
pany in Preparing an Application for Insurance and His Knowl- 
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edge is the Knowledge of the Company. Merchants’ Mut. Fire 
1 


Ins. Co. of Colorado vs. Harris et al. (Colo.) 

Manager of Insurance Company Not Authorized to Assume Obligation 
Insured’s Certificate. Spande vs. Western Life Indemnity Co. 
(Ore.) 

Assured’s Knowledge That Company’s Agent in Not Protecting Com- 
pany’s Interests Does Not Prevent Assured’s Statement to Agent 
Being Notice to Company. MHuestees et al. vs. South Atlantic 
Life Ins. Co. (S. C.) 

Company Liable for Mistakes of Agent. 

Ins. Co. (Kan.) 

Company Liable Where Agent Has Power to Accept Premiums en 
Policies and Negotiable Premium Note Reaches Hand of Third 
Party. Security Life Ins. Co. of America vs. Stephenson et ux. 
( Tex.) eee 

Company Liable Where Agent Misrepresents Policy to Illiterate Ap- 
Pplicant. Briggs vs. Life Ins. Co. of Virginia. (N. C.).... 

For Agent to Refuse to Permit Inspector to Make Proper Inspection 
Is Sufficient Cause for Agent’s Discharge. Walker vs. John 
Hancock Mut. Fire Ins. Co. (N .J.) 

Insured Not Required to Show That the Agent Issuing the Policy 
Had Written Authority to Do So. Gazzam vs. German Union 
Fire Ins. Co. (N. C.) 

Notice to Agent of Insurance Company Who Receives ‘Applications for 
Insurance, Inspects Property, etc., Is Notice to Company. Mecca 
Fire Ins. Co. vs. Smith (Tex.) 

The Authority of an Insurance Agent Is Prima Facie Coextensive With 
the Requirements of the Business Intrusted to Him and the 
Company Is Bound by His Acts Within the Apparent Range of 
His Authority. Shook et al. vs. Retail Hardware Mut. Fire 
Ins. Co. of Minnesota (Mo.) eee occcccccccece 


4B) AGENCY FOR APPLICANT, OR INSURED. 


Action Against Broker for Loss May Be Commenced Before Com- 
pany Sued. The Neglect of the Company to Pay After Filing 
Proof of Loss Sufficient. Henrietta F. Scharles and Michael 
Deutsch vs. N. Hubbard, Jr. & Co. (N. Y. 

An Insurance Agent Directed to Renew a Policy Had No Right to Se- 
lect Another Company. Ferguson et al. vs. No. Assur. Co. of 
London et al. (8S. D.) 

An Insurance Agent Directed by Policyholder to Renew Did Not There- 
by Become Policyholder’s Agent. on et al. vs. No. Assur. 
Co. of London et al. (8. D.) .. andes 

“Insurance Broker’ Defined as Ordinarily One “Who Is Engaged in “the 
Business of Procuring Insurance for Such Persons as Apply to 
Him for That Service. Monast vs. Manhattan Life Ins. Co. 


(CR. I.) 

Where Broker Procured Insurance for His Principal in Company Which 
Became Insolvent and Principal Notified Broker to Renew Policy 
When It Expired That Agent Agreed to Do, Though He Knew 
Company Insolvent. He Is Held Liable Because of Failure to 
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Notify Principal. Diamond vs. Duncan (TeX.).......scseeeeecseees 17 


Where Building Contractor Was the Owner’s Agent, Owner is Liable. 
Pennsylvania eee _ vs. eveumers Portland Cement us 
(Wash.) ees ° 


Insurable Interest. 


INSURABLE INTEREST IN PROPERTY. 


Owner of One Half of Party Wall Has Insurable Interest in His Ease- 
ment in Other Half for Support. Nelson vs. Continental Ins. Co. 
U. S. Circuit Court of Appeals Nov. 1910 

A Copartnership Has an Insurable Interest in Life of One Partner. 
Rahders, Merritt & Hagler vs. People’s Bank of Minneapolis 
et al. (Minn.) 

Under the Direct Provisions of Kirby’s Dig. § 2738, Providing That 
Ejectment May Be Maintained by One Claiming Land Under an 
Entry Made With the Register and Received of the United States 
Land Office, One Having Made Such Entry Has an Insurable In- 
terest in the Buildings Placed Upon the Land. Queen of Ar- 
kansas Ins. Co. et al. vs. Taylor (Ark.) 
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INSURABLE INTEREST IN HUMAN LIFE OR HEALTH. 


Aunt Has Insurable Interest in Nephew. Mohr vs. Prudential Ins. Co. 
of America (R. I.) 470 
A Creditor, to Have an Insurable Interest in the Life of ‘His Debtor, 
Must Have Due Him at the Time a Valid, Existing Debt. Taus- 
sig vs. United Security Life Ins. & Trust Co. (Pa.) .............1348 
Relationship of Uncle and Nephew Is Not in Itself Sufficient to Con- 
stitute an Insurable Interest. McRae vs. Warmack (Ark.)..... 866 


ESTOPPEL TO DENY INTERES‘. 

Where Company Issues Policy in Favor of Guardian and Accepts Pre- 
miums on Same Such Act Prevents Insurer From Avoiding the 
Policy Because Description Is Vague. Thomas vs. National 
Benefit Ass’n. (N. J.).... 


INSURANCE WITHOUT INTEREST. 

Where Nephew Had No Knowledge of Policy or Assignment to Him 
by His Uncle Previous to Delivery to Him of Same He is Entitled 
to Recover. Hardy vs. Atna Life Ins. Co. (N. C 


ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


Change of Beneficiary May Be Obtained Without Assignment 
Where Contract Designates Procedure. Sullivan et al vs. Maroney 
et al. Court of Errors and Appeals. N. J. Nov. 1910.. 

An Assignment of a Life Policy to One Without an Insurable Interest 
Is Valid in Texas Only to the Extent of Reimbursing the Assignee 
for the Amount Paid by Him. Manhattan Life Ins. 

Cohen (Tex.) 

An Assignment of a Valid Life Policy Is Legal in Maryland Whether 
the Assignee Has an Insurable Interest in the Life of the Insured 
or. Not. Fitzgerald et al. vs. Rawlings Implement Co. 

(Md.) 

Any Person May Insure His Own Life and Afterwards Assign Policy 
to Another, Even Though the Assignee Have No Insurable In- 
terest in Life of the Insured. Page et al. vs. Metropolitan 
Life Ins. Co. . 1144 

Assignee Has Insurable Interest, When Insured Is Under Obligation to 
Assignee Even Morally. Kopetovske et al. vs. Mutual Life Ins. 
Co. of New York. (N. Y.) 1 

Assignment of Valid Policy to One Who Takes It as a prenenened Not 
Valid. McRae vs. Warmack (Ark.) 

A Vested Interest May Not Be Destroyed by Insured. 

Co. vs. First Nat. Bank et al. (Tenn.) eccee 

It Is Undecided Whether a Corporation Has an Insurable Interest in 
the Life of a Stockholder, but the Corporation Can Take by As- 
signment Policy Issued to Copartnership Insuring Life of Part- 
ner. Rahders, Merritt & Hagler vs. People’s Bank of Minne- 
apolis, et al. (Minn.) ew eccccccccece 


EXTINGUISHMENT OF INTEREST. 
Blanchard et al. vs. Prudential Ins. Co. of America et al. (N. J.).1184 
Where Assured in Suit Amend on the Trial From Proof of a Compliance 
of a Condition in the Policy to Proof of a Waiver Thereof and Ad- 
journment Is Not Granted, a New Trial Will Be. Queen Ins. Co. 
vs. Betbeze (Miss.) 


V. The Contract in Generai. 


(A) NATURE, REQUISITES AND VALIDITY. 

(1) Credit Insurance—That the Effect of This Clause Was to Stretch the 
Policy Backward and Make It Effective as if Executed Septem- 
oa Fees Julius Steinwender et al. vs. Phila. Casualty Co. 
CN. Y. 

A Rider Is Part of the Contract. Henrietta F. Scharles and Michael 
Deutsch vs. N. Hubbard, Jr. & Co. ; 

An Agent of an Insurance Company With Authority to Act for It in 
Contracting Insurance, Countersigning Policies, and Delivering 
Them, Cannot Issue a Policy to ..imself on. His Own Property 
Unless the Company Has a Knowledge of the Fects and Ratifies 
His Act. Salene vs. Queen City Fire Ins. Co. of Sioux Falls 
Ss. D. (Ore 

Agents Soliciting Life Insurance and Collecting the First Premium 
Thereon Are Not Authorized to Conclude Contracts of Insurance. 
Rhodus vs. Kansas City Life Ins. Co. (Mo.) 

Agreements Made Between Agent of Life Insurance Company and In- 
sured Binding. . Pfiester vs. Missouri State Life Ins. Co. (Kan.).. 

An Aquirement Ultra Vires Under the Laws of the State in Which the 
Company is Organized is Ultra Vires Everywhere. So. Mut. Aid 
Assn. vs. Cobb. Supreme Court of Fla. Nov. 

Fire Insurance Company, by Issuing a Policy on an Application Taken 
by One Purporting to Act as Its Agent, and Accepting the Pre- 
miums Is Estopped From Denying Agency and Bound by Mis- 
representations of Agent. Shook et al. vs. Retail Hardware 
Mut. Fire Ins. Co. of Minnesota (Mo.) 
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Fire Policies Mailed From One State to Indiana With Request to Re- 
turn by a Certain Date if Unsatisfactory—Insured’s Retention of 
Them Beyond Time, Constituted Acceptance Making Policies 


Subject to Laws of Indiana. Swing vs. Marion Pulp Co. (Ind.) 807 


Mutual Benefit Certificate Issued in Illinois Is Governed by Laws of That 


State Where Assured Resided. Kavanaugh vs. Supreme Council of 
17 


Royal League. (Mo.). 
Nature and Incidents of Contract in ‘General. sehen et al. vs. No. 
Assur. Co. of London et al. (S. D.) eoccccesccoccecce 
Under Code 1907, § 4579 of the Laws of Alabama an Insurer May Not 
Rely on a Breach of Warranties in an Application Where the 


Application Is Not Incorporated in the Body of the Policy or 
1 


Attached Thereto. Empire Life Ins. Co. vs. Gee (Ala.) 

Where a Soliciting Agent Was Authorized to Accept Notes in Payment 
for First Year’s Premium at the Time of Taking Applications for 
Insurance, and Where He Was Privileged to Make Settlements 
in His Own Name, Provided He Settled With the Company for 
Its Share Within Sixty Days, Such Agent Ifad Apparent Au- 
thority to Accept Notes for Less Than the Full Amount. Secur- 
ity Life Ins. Co. of America vs. Stephenson et ux. (Tex.) 

Where Contract for Life Insurance, Issued in Ohio to a Resident of 
Wisconsin and Recognized in Both These States as Valid. In- 
sured, Though Afterward a Resident of Kentucky, May Recover 
in Latter State Because of Validity of Policy in First Two States 
at Time of Suit. Clarey vs. Union Cent. Life Ins. Co. (Ky.)... 

Where Fire Insurance Policy of a Foreign Company Provides That It 
Shall Not Be Valid Unless Countersigned by Its West Virginia 
Agent, Though Property Located in Another State, and No Place 
Is Specified for Payment of Loss, It Becomes a Contract in the 
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State in Which It Has Been Countersigned. S. M. Smith Ins. 
144 


Agency vs. Hamilton Fire Ins. Co. (W. Va.) 

Where Mortgagee Had Knowledge ‘that Mortgagor Had Not Power to 
Issue a Policy on His Own Property Without the Ratification by 
the Company, He Must Prove Same to Recover. Salene vs. Queen 
City Fire Ins. Co. of Sioux Falls, S. D. (Ore.) 

Where No Proof That Policy Was Prepared in New York, Same Must 
Be Regarded as Having Been Obtained in State Where Dated and 


Signed. Friedland vs. Commonwealth Fire Ins. Co. of See 


Iowa. (N. Y.) 
Conditions in Application of Insurance Must Be Complied With 


Validate Contract. Rhodus vs. Kansas City Life Ins. Co. (Mo.).1563 


If Life Insurance Company Approve and Accept Application and Retain 
Initial Premium Contract Is Binding. Pfiester vs. Missouri State 
Life Ins. Co. (Kan.) 

The Issuance and Delivery of Policy Is Conclusive Proof of Approval of 
Application and Completion of the Contract. Van Arsdale- 
Osborne Brokerage Co. vs. Cooper (Okla.) 

Forma! Requisites of Contract. Benner vs. Fire Ass’n of Phila. (Pa.).. 

In Georgia Under Act of August 17, 1996 (Acts 1906, p. 107), the Appli- 
cation on Which an Insurance Policy Is Based Is Not Considered 


a Part of the Policy or Contract Made Between the Parties. 
18 


Southern Life Ins. Co. vs. Logan (Ga.) 

Oral Insurance to Be Valid Must Cover the Pabibetans —Subject Mat- 
ter, Risk Insured Against, Amount of Insurance, Rate of Pre- 
mium, Duration of Risk and Identity of Parties. Shawnee Fire 
Insurance Co. vs. Roll (Ky.) 

Recovery Obtainable in Breach of a Parol Agreement to Insured Made 
With Insurer’s Agent. Boos vs. Actna Ins. Co. (N. D.) 

“Such Statements” as Used in a Minnesota Life Insurance Policy Means 
Statements Made by an Applicant Relating to His History, Habits 
or Health, of the Character Usually Asked, Answered, Put in 


Writing, ana Signed by an Applicant for Insurance. Wheelock 
18 


vs. Home Life Ins. Co. (Minn.) 

The Fact That a Payment of One-Half of the Policy Is Made in Case 
of Accidental Death Within Six Months of the Issuance of an 
Industrial Policy Does Not Make the Industrial Policy an Ac- 
cident Policy. Metropolitan Life Ins. Co. vs. Hardison (Mass.).. 

Verbal Contract Made With Agent vaiueless. Caldwell vs. Virginia Fire 
& Marine Ins. Co. 

Where Application Not Attached to Policy it Shall Not Be Considered 
Part of Same, or of Contract. Western & So. Life Ins. Co. vs. 
Davis (Ky.) . 

Where Policy Is Issued by Mistake and Insured Is Not in Good Heaith 
at Time of Issuance It Is Invalid. Southern Life Ins. Co. vs. 
Hill (Ga.) 

The Company Rely on Statements in Application to Avoid a Recovery. 
Western & So. Life Ins. Co. vs. Davis (Ky.) ....... 

Actual Delivery of Life :nsurance Policy to Insured Not ‘Necessary 
Unless Contract Expressly stipulates. Devine vs. Federal Life 
Ins. Co. (Ill.) 

“Delivery” Described as Largely a Question of Intention as Evidenced 
by Acts and Words. Hardy vs. Attna Life Ins. Co. (N. C.) 

Delivery and Acceptance of Policy. Devine vs. Federal Life Ins. Co. 


Delivery of a Policy of Life Insurance Necessary to a Completed Con- 
tract of Insurance, Unless Insurer Waived Such Delivery. Rhodus 
vs. Kansas City Life Ins. Co. (Mo.) 
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areas, waiver: and SEEDENOe. People vs. Commercial — 7 
( 


turn by a Certain Date if Unsatisfactory—Insured’s Retention 
of Them Beyond Time Constituted Acceptance Making Policies 
Subject to Laws of Indiana. Swing vs. Marion Pulp Co. (Ind.). 

In the Absence of Fraud, an Insured by Signing an Application, Accept- 
ing a Policy and Bringing Suit Thereon, Will Be Held to Have 
Had Notice. Crosby vs. Vermont Accident Ins. Co. (Vt.) 

The Taking of a Policy of Life Insurance From the Insurer by the 
Insured, Father of the Infant Beneficiaries, Constituted Accept- 
once for Them. Ferguson et al. vs. Phen.x Mut. Life Ins. Co. 
(Vt.) 

Though Policy by Accident Not Actually Turned Over to Insured 
Before His Death It Is Not Voided by Condition of Good Health 
Contained in Policy. New York Life Ins. Co. vs. Pike (Colo.). 

Where Agent in Good Faith Sends Policy by Mail Properly Stamped 
and Addressed to Insured While in Good Health, Such Act 
Constitutes Delivery. wayeeere vs. American Cent. Life Ins. Co. 
(Ark. ) 

Where Policy Is Issued by. Mistake and Insured Is Not) in Good 


Health at Time of Issuance It Is Invalid. Southern Life Ins. 
Co. vs. Hill (Ga.) 


Where Insured Believed Prior Policy Had Expired, New Policy Valid. 
National Union Fire Ins. Co. vs. Dorroh (Tex.) 

A Life Policy Is Not Void Although the Premiums Have Been Paid by 
One Having No Insurable Interest in Life Insured. 
vs. Manhattan Life Ins. Co. (R. 

Agent Authorized to Accept Premium, Can Reduce It. 
Life Ins. Co. vs. Pike 

Company Has Right to Demand ‘That Insured Be in Good Heaith 
Upon Payment of First Premium. Mohr vs. Prudential Ins, Co. 
of America (R. I.) ° 

It Is Not Necessary to the Taking Effect of a Life Policy 
Premium Thereon Be Paid in Cash. Devine vs. Federal 

/ 


In 

Policy V 
Policy. Monast vs. Manhattan Life Ins. Co. (R. I.) 

Provision for Children of Insured as Beneficiaries Valid. 
al. vs. Dame et al.—Dame et al. vs. Blinn et al. 

Where a Fire Insurance Company Becomes Insolvent and Its General 
Agent Contracted With Another Company Who Agreed to In- 
sure the Outstanding Risks of the Insolvent Company. A Holder 
of a Policy Issued by Insolvent Company Who Surrendered His 
Policy and His Right to Return Premium Thereon in Considera- 
tion of New Policy Had a Valid Claim. Gazzam vs. German 
Union Fire Ins. Co. (N. C. 

Where Insured Sick When First Premium Paid, No Recovery, 
vs. Prudential Ins. Co. of America. (Pa.) 
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1 
Where Insurance Company Authorized Agents to Accept Notes for 


First Premium and Same Accepted and Policy Issued It Cannot 
Be Voided Though Insured Died Before Policy Received. New 
York Life Ins. Co. vs. Pike (Colo.) 


Life Insurance Company Has Right to Dictate Terms of Policy Within 


the Law. Whiteside vs. North American Accident Ins. Co. of 
Chicago (N. Y.) 

Beneficiary Supplement. Fisher vs. Travelers’ Ins. Co. (Tenn.) 

Fraud Must Be Proven. Wilson vs. Life Ins. Co. of Virginia (N. C.)... 

Under Code 1906, Sec. 2600, No Agent of. Life Insurance Policy of 
Mississippi Has Authority to Make Contract or Agreement Other 
Than Those Expressed in Application and Policy, and Agent 
Can Recover Rebate. Rideout vs. Mars (Miss.) 

Warranty Clause Held to Produce a Co-Insurance Condition Prohibited 
by Iowa Laws. Warranty Therefore Void. Friedland vs. Com- 
monwealth Fire Ins. Co. of Ottumwa, Iowa - 

Wife and Child’s Consent Not Necessary to Validate Life Insurance 
Policy. York vs. Flaherty et al. (Mass.) 


Acceptance and Retention of Policy Though Assured Has No Knowl- 
edge of Its Real Contract Binds Assured to the Terms Thereof. 
United States Casualty Co. vs. Charleston (S. C.) Mining & 
Manufacturing Co.—Same vs. Virginia-Carolina Chemical Co. 
(Uv. 8.) 

Beneficiary Supplement. Fisher vs. Travelers’ Ins. Co. (Tenn.) 

Company Liable Where Stipulations in Life Policy Complied With. 
Date of Policy Binding. Harrington vs. Mutual Life Ins Co. 
of New York (N. D.) ° 

Failure of an Insured to Pay First Premium is Not Conclusive Evidence 
on Question of Delivery of Policy to Insured. Where Local 
Agent Knew All Facts and Had Given Same to State Agent and 
to Insured, and With This Information Insured Had Sent Policies 
and Forms of Assignment to the Local Agent for Purpose of 
Having Contract Completed, the Acceptance of Four Years 
Premium by Agent at That Time Waived Provision in Policy 
That it Should Not be in Force Until First Premium Paid. 
Hardy vs. A&tna Life Ins. Co. (N. . 

Insurance Company Must Accept Contract as a Whole. Shook et 
vs. Retail Hardware Mut. Fire Ins. Co. of Minnesota (Mo.) 
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Insured Cannot Be Held Negligent Because of His Failure to Examine 
Policy. Pflester vs. Missouri State Life Ins. Co. (Kan.) - 1661 

Where an Insurance Agent Insures a Hotel With a Mortgage in Three 
Companies in Favor of Mortgagee as Trustee, and Said Trustee 
Holds Original Policies for Same, and Agent Later Notifies Owner 
That He Has Obtained One Policy to Cover Amount, and Where 
Owner Accepted Same Without Notification of Substitution of 
Policy to Trustee, Owner and Company are Estopped by His 
Conduct From Denying Cancellation of Original Policies. 
et al. vs. New Hampshire Fire Ins. Co. et al. (N. C.) 

Where Company Accepts From Agent Premiums Collected on a Life 
Policy ULuring Insured Lifetime, a Provision in an Application: 
“That There Shall Be No Binding Contract Unless Same Accepted 
at Home Office of Company, Approved by the Medical Director, 
and Delivered to Applicant While in Good Health,” is Waived. 
Rhodus vs. Kansas City Life Ins. Co. (Mo.) 

Where Fire Policy Issued in Name of emer of Store, Company Liable. 
— Mut. Fire Ins. Co. of Colorado vs. Harris et al. 
(Colo.) 

Where Good Health ‘at ‘Time of Delivery a Stipulation “in Policy, Com- 
pany Not Liable Where Agent Received a Part Payment of 
Premium Before Policy Issued and Ill Health Made Delivery Im- 
possible. McGregor et al. vs. Metropolitan Life Ins. Co. (Ky.).. 

Where Insurer Received Premiums and Retained Same He Cannot 
Evade Performance on the Ground That the Contract Was Ultra 
Vires. Davis vs. National Casualty Co. (Minn.) 

Where Policy of Life Insurance Delivered Prior to Payment of Pre- 
mium—Contract Binding. Equitable Trust Co. of N. Y. vs. 
Newman (N._ Y.) 


Correction of Error on Policy Necessary to Insure Property Intended. 
Norman vs. Kelso Farmers’ Mut. Fire Ins. Co. (Minn.) 

A Cash Surrender Value May be Enforced Though Not Provided in 
the Policy but Depending Merely on the Practice of the Insurance 
Company to Pay Such Value. Equitable Life Assurance Society 
of United States vs. Miller (U. S.) 1 

Agent Not Authorized to Make Verbal Contracts, But Company Bound 
if His Acts Ratified Directly or Indirectly. Farmers’ 
Bank et al. vs. De:aware Ins. Co. (Ohio) 

Compromise Settlement of Loss Claim Though Tainted With Fraud Is 
° Bar to an Action at Law. O’Connell et al. vs. American Fire 
Ins. Co. of Philadelphia (U. S.) 

In Fire Policy Court Will Not Dismiss a Bill by a Second Mortgagee 
to Reform Policy Containing a Mortgage Clause, so as to Set 
Forth His Rights, After First Mortgage Has heen Satisfied. 
Kelsey vs. Agricultural Ins. Co. of Watertown, New York (N. J.).1230 

Mutual Mistake Justifies Reformation of Policy. Merchants’ Mut. Fire 
Ins. Co. of Colorado vs. Harris et al. (Colo.) 

Person With Legal Title to a Building and Named in Policy as Such 
Entitled to Recovery. McCarl vs. Travelers Ins. Co. (Ia.) 
Reformation of Policy Justifiable Where Not Written as Parties Intended 

McCar! vs. Travelers Ins. Co. (Ia.).... 1 

Reformation of a Policy May Be Obtained Where There Has Been 
Mistake on One Side and Fraud on the Other. Grieb vs. Equi- 
table Life Assurance Society of United States (U. S.) 

Rules Regulating Reformation of Insurance Policies Are the Same in 
Manner as Other Contracts Lake View Brewing Co. vs. Com- 
merce Ins. Co. of Albany (N. Y.) 

Title to a Policy of Life Insuranee and the Benefits Thereunder 
Passed to Trustee in Bankruptcy as of the Date ot the Adju- 
dication. Equitable Life Assurance Society of United States vs. 
Muiier (U. S.) 11 

When the Insurer Issues a Fire Insurance Policy to the Assured, With- 
out Any Written Application Containing Conditions Inconsistent 
With the Risk, it is Estopped From Setting Up a Breach of 
Such Conditions in Defense to an Action Upon the Policy, and 
Insured May Sue Thereon Without Having it Reformed. 
Northern Assur. Co. of London vs. Carpenter (Ind.) 

Where Only Application Made and no Policy Issued, Assured Can Ask 
for a Reformation of Contract, Thereby Striking From Application 
the Words “Insurance Not Binding Until Policy Issued’. Pfiester 
vs. Missouri State Life Ins. Co. (Kan.) 


Parole Contract Must Be Explicit. Benner vs. Fire Ass’n of Phila. 


(Pa.) 

A Fire Policy May Be "Renewed by the ‘Acceptance of Application for 
Renewal and the Terms of the Usual Policy Will Read Inte the 
Binder. Columbus Dry Goods Co. vs. Globe & Rutgers Fire Ins. 

Ca co. ¥.) 716 

Agent Not Vested With Authority to Make an Oral Contract of Insur- 
ance. Caldwell vs. Virginia Fire & Marine Ins. Co. (Tenn.)....1899 

Recovery by Renewal of Binder Secured by Written Application by 
Agents in New York on Ohio Policy Several Days Before Ex- 
piration. Columbus Dry Goods Co. vs. Globe & Rutgers Fire Ins. 

Co. (N. Y. 


«B) CONSTRUCTION AND OPERATION. 
41) In General. tna Life Ins. Co. vs. Bethel (Ky.).....ccececescccccceee 108 
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George A. Hormel & Co. vs. Am. Bonding Co. of Baltimore et al. 
(Minn.) .... 
Henderson Ltg. & Pwr. Co. “Vs. “Maryland ‘Casualty Ce. (N. C.). 
Miller vs. St. Paul Fire & Marine Ins. Co. (S. D.) eocose 
A Fire Policy Must Be Given Effect According to Intent’ of Parties as 
Disclosed in Application. Merchants’ Mut. Fire Ins. Co. of 
Colorado vs. Harris et al. (Colo.) 
A Fire Policy Will Not Be as Strictly Construed Against the Insurer 
as an Ordinary Contract. Northern Assur. Co. of London vs. 
Carpenter (Ind.) +++-1318 
A Life Policy and the Application “Attached to Same, Construed as a 
Single Contract. Satterfield vs. Fidelity Mut. Life Ins. 
(Ala.) 
A Policy of Accident Insurance Should Be Interpreted by Its Context, 
So as to Give It a Sensible Meaning. Crosby vs. Vermont Accident 
Ins. Co. (Vt.). 2036 
A Slip of Paper Containing a Stipulation Is Not a Part of an Insurance 
Policy Merely Because Pinned Thereon. Co-operative Ins. Ass’n 
of San Angelo et al. vs. Ray. (Tex.) 
“Accident.” Ludwig vs. Preferred Accident Ins. Co. of N. Y. (Minn.) 844 
Addition Does Not Mean a Building Connecting and Owned by An- 
other. Prussian Nat. Ins. Co. of Stettin, Germany, vs. Terrell. 
(Ky.) 
An Agent Who Has Power to Waive, Has Authority to Write Into Such 
Policy Conditions and Provisions in Conflict With the Printed 
Provisions. Farmers’ Nat. Bank et al. vs. Delaware Ins. Co. 


An Agreement Ultra Vires Under the Laws of the State in Which the 
Company Is Organized Ultra Vires yaa So. Mut. Aid 
Ass’n vs. Cobb (Fila.) 

Any Inconsistencies Appearing on the Face “of ‘a Fire Policy Will 
Resolved in Favor of the Actual Contract of the Parties and 
Against a Forfeiture. Northern Assur. Co. of London vs. 
penter (Ind.) 

Blank Space Makes see Inoperative. Miller vs. St. Paul Fire & Ma- 
rine Ins. Co. (S. D.) 

By-Laws of Mutual Fire Company Need Not Be Printed on Policy to 
Be part of Same. Russell vs. Oxford County Patrons of Hus- 
bandry Mut. Fire Ins. Co. (Me.) ...ceeseeeees 

Company Insuring Liable for Ambiguity of Indemnity Policy. * Fair- 
banks Canning Co. vs. London Guaranty & Accident Co. (Mo.).. 583 

Company Only Liable for Loss as Mentioned Within Terms of Policy. 
Jordan vs. Iowa Mut. Tornado Ins. Co. of Des Moines (Iowa)....1066 

“Concealment” in a Fire Policy Defined as the Withholding of Any Fact 
Material to Risk. Connecticut Fire Ins. Co. vs. Colorado Leasing 
Mining & Milling Co. (Colo.) 

“Contract of Insurance” Defined as an “Agreement “by Which One 
Party, for a Consideration, Promises to Pay or to Do Some 
Act of Value for Insured on the Destruction or Injury or Loss 
or Damage to His Property. American Surety Ce. of New York 
vs. Folk. (Tenn.) 

Contract Must be Construed Most Favorably to the Assured. 

Kelly Mercantile Co. vs. Orient Ins. Co. (Tex.) 

Credit Insurance—An Application for Credit Insurance Provided That 
“Experience Shall Be the Basis for Credit’’ Under the Policy, and 
the Policy Provided That the Liability of the Insurer Upon Any 
Loss Should Not Exceed “the Highest Previous Indebtedness” 
Within a Given Period Prior to a Fixed Date. Julius Steinwender 
et al. vs. Phila. Casualty Co. (N. Y.) 138 

Death by “Accident” Within an Accident Benefit Policy Means Death 
Which Is Not the Natural and Probable Consequence of the Act 
Causing It. Beile vs. a Protective Ass’n of America 
(Mo.) - 1028 

“Delivery” Described as “Largely a Question of Intention as Bvidenced 
by Acts and Words. Hardy vs. Actna Life Ins. Co. (N. 

Evidence That Insured Applied for Insurance in Other FO i tastes 
Policy Issued Is Not Admissible in Suit to Recover on Policy. 
oe Fire Ins. Co. vs. Colorado Leasing, nee & Milling 
Co. (Colo.) 

Fire Insurance Policy Construction Interpreted in Accord “With Ap- 
parent Intention of Parties. Hocking vs. a a 
Assur. Co. of Toronto, Canada (Wash.) ....... 

Fire Policies Construed in Favor of Insured. 

Ins. Co. (Miss.). ° 

“Free From Particular Average,” and Particular Average Clause as 
Used in Marine Policy Defined Means That the Insurer Does Not 
Assume Liability for a Partial Loss, in Absence of Occurence 
of the Casualties Specified. Pacific “Speen Co. vs. Thames 
& Mersey Marine Ins. Co., Ltd. (U. S. 

Former Illnesses.” Gruber vs. German Roman "Catholic Aid Ass’n - 
Minn. (Minn.) 

“Heirs” Defined to Mean Beneficiary’s ‘Heirs. 

Ass’n of Georgia vs. Scott (Ala.) ... 

In a Suit by the Beneficiaries the Policy, and Such “Papers as Are 
Part Thereof, Contain the Contract Entered Into and All Rights 
and Liabilities Are Determined by These. Mutual Life Ins. 
Co. of New York vs. Durden—Durden vs. i Life Ins. Co. 
of New York (Ga.) -- 2112 
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“Insurance Broker’ Defined as Ordinarily One Who Is Engaged in the 
Business of Procuring Insurance for Such Persons as Apply to 
a's i? That Service. Monast vs. Manhattan Life Ins. Co. 
( i 

Insurance Contract Construed to Give Effect to the Language Used. 
Dahms & Sons Co. vs. German Fire Ins. Co. (Ia.) 

Insurance Policy Is Susceptible to Two or More Constructions, 
Favorable to Assured Preferred. Fidelity & ee Co. of 
N. Y. va. Hart (EY.) coccees cccesecesces © 

“Iron Saie’’ Defined as Furniture Within ‘the "Meaning “of the Policy. 
Mecca Fire Ins. Co. (Mut.) of Waco vs. First State Bank of 
Hamlin (Tex.) 

“Legal Representative.” Hunt vs. Remsberg (Kan.) 

Meaning of the Word “Intoxication” as Used in a Life Insurance Policy 
One for the Jury to Define. Gall vs eee Camp of Woodmen 
of the World (Mich.) 


Mutual Benefit Certificate Issued in Illinois is ‘Governed by Laws of That 
State Where Assured Resided. Kavanaugh vs. Supreme Council of 
Royal League (Mo.) 

“Open Policy’—‘Unvalued Policy” Defined as One in Which the Value 
of the Interest as a Risk is Not Fixed in the Policy, But is Esti- 
mated by a Certain Standard and in Case of Loss is Made Out 
by Proof. Peninsular & O. S. S. Co. vs. Atlantic Mut. a 
Co. 


“Passenger” A Postal Clerk, While Riding in a Mail Car in Perfor- 
mance of His Duties, Is Not a Passenger as Defined In an Accident 
Policy. Bogart vs. Standard Life & Accident Ins. Co. (Wash.)..1803 

Platform of Railroad Depot a Public Highway. Rudd vs. Great Eastern 
Casualty & Indemnity Co. (Minn.) 

Policies Strictly Construed Against Insurer Especially to Avoid For- 
feiture. Metropolitan Life Ins. Co. vs. Johnson (Ind.) wconne 

Policy and Deposit Note “Are One Contract,” as Under lax Rev. St. 
ec. 49, section 30. Creem et al. vs. Fidelity & Casualty Co. of 
New York. (N. Y.) - 600 

Policy Construed in Favor of Insured. Mutual Life Ins. Co. of New 


York vs. Durden—Durden vs. Mutual Life Ins. Co. of N. Y. 
(Ga.) 

Policyholder Protected by Statute and Not Liable by Future By-Laws 
of Association, Except By-Law Reasonable. Eaton vs. Interna- 
tional Travelers’ Ass’n of Dallas (Tex.) «++-1508 

.““Proximate Cause.” Hocking vs. British America Assur. Co. of Te- 
ronto, Canada (Wash.) 

“Public Highway’ May Be the Platform of a Railroad Depot. 
vs. Great Eastern Casualty & Indemnity Co. (Minn.) 

Strict Construction of Contract Against Insurer. Darling vs. Protective 
Assur. Society of Buffalo (N. Y.) 


Suicide Defined as “Intentional Self-Destruction by One Who Is Sane.” 
Mutual Life Ins. Co. of New York vs. Durden—Durden vs. ..utual 
Life Ins. Co. of New York 2 

“Talked With’—‘Consulted” Both Defined as Meaning to Apply for 
Direction and Information When Used in Connection of Patient 
and Doctor. Winn vs. Modern Woodmen of America (Mo.)... 

The Rule That Doubtful Terms in a Fire Policy Must Be Construed 
Favorably to Insured Applies to the Construction of a Standard 
Policy. Gazzam vs. German Union Fire Ins. Co. (N. C.) 


The Word “Policy” as Used in Life Insurance Means the Insurance 
Contract. In re Schaefer (U. S.) 

The Word ‘Wife’? as Used in Policy Describes a Woman Living With 
Him as His Wife. Grand Lodge Knights of Pythias of North 
and South America, Europe, Asia, Africa and Australia vs. 
Barnard (Ga.) 

Though Policy Has Provision for Payment of Policy at Home Office 
at Date of Maturitv, and Same Was Issued in Massachusetts 
Where Insured Resided, Paid His Premiums and the Company 
Did Business, Laws of Massachusetts Governs Construction of 
Same. Wilde vs. Wilde (Mass.) 


“Unnecessary Exposure to Danger.” Pacific Mut. Life Ins. Co. 
Adams et al. (Okla.) 

“Waiver.’’ Berman vs. Fraternities Health & Accident Ass’n (Me.)... 

Where a Fidelity Bond Given by Insurer for a Money Consideration Had 
All the Essential Features of an Insurance Contract, Any Ambi- 
guity in Its Provisions or Conditions, Should Be Construed Against 
the Insurer. United American Fire Ins. Co. vs. American Bonding 
Co. of Baltimore. (Wis.) 1 

Where a Policy Replete With Technical Terms in Event of Ambiguity 
Must Be Construed Against Insured. Porter vs. Casualty Co. of 
America (N. Y.) 


Where Insured Lived Up to His Contract Insurance Recoverable by 
His Beneficiary. Mutual Life Ins. Co. of New York vs. Durden 
—Durden vs. Mutual Life Ins. Co. of New York (Ga.) 

Where Meaning Clear of Insurance Contract the Same Is Legal and 
Is Enforceable. Rye vs. New York Life Ins. Co. (Neb.) 

Where Meaning in a Fire Policy Doubtful It Must Be Construed in Favor 
of Insured. Connecticut Fire Ins. Co. vs Colorado Leasing, 
Mining & Milling Co. Colo Hea 
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Where More Than One Interpretation of Policy, the One Most Favor- 
able to Insured Is One Adopted. Jordan vs. Iowa Mut. Tornado 
Ins. Co. of Des Moines (Iowa).........es- coccccscceskeee 

Where Two Equally Reasonable Interpretations of Policy “Exist Insured 
Entitled to Benefit. Hartford Fire Ins. Co. vs. Dorroh (Tex.). 499 

“Windstorm” Defined as Storm of More Than an Ordinary Gust of 
Wind, No Matter How Prolonged. — vs. Iowa Mut. Tornado 
Ins. Co. of Des Moines (Iowa) ... wcccccrcccccesccccecces 

“Wounds” Defined in Accident Policy as” “Injuries of Every Kind, 
Which Affect the Body Including Bruises, Contusions, Fractures, 
Luxations, etc., or Any Lesion of the Body. oo vs. 
Loyal Protective Ass’n (Mich.) 


Where a Copartnership Names Plaintiff as One of the lncured, 
Became a Contracting Party Under This Agreement. Fairbanks 
Canning Co. vs. London Guaranty & Accident Co. (Mo.)....... 688 

Premium Note Given on Mutual Fire Policy Need Not Be Specified on 
Face of Policy. Russell vs. Oxford County Patrons of Hus- 
bandry Mut. Fire Ins. Co. (MO.) ccccccccccccccccccccccccsccce O48 

(8) Indemnity Insurance. Guarino vs. Ill. Surety Co. (N. Y.) .. - 164 

A Fire Policy Should Be Construed So as to Cover Subject- “Matter in- 
tended. A False Part of Description May Be Disregarded, Where 
Sufficient Remains to Identify the a Shivers vs. Farmers’ 
Mut. Fire Ins. Co. (Miss.). 1 

Additions Held to Cover a Wooden “Building ‘Which’ Adjoinea a Brick 
Building Insured. Shepard vs. Germania Fire Ins. Co. (Mich.). 941 

An Insurance Policy Upon a Building Used for a Theater, Store, and 
Offices Providing That, in tae Event of Fire, the Insurer’s Liability 
Should Be Measured by the Loss of Rent Until the Building Was 
Rebuilt or Repaired, Is a Policy Written Upon ‘Real Property” 
Within the Meaning of Laws 1897, c. 142 (Gen. St. 1909, §§ 4260- 
4263). a Syndicate Co. et al. vs. Prussian Nat. Ins. Co. 
et al. (Kan.) 

Credit Insurance—That the Clause Limiting the “Liability to “An 
Amount Not Exceeding the Highest Previous Indebtedness for 
Goods Shipped by the Indemnified Within Twenty-four Months 
Prior to Shipping the First Item of Goods Included in the Ac- 
count Upon Which the Loss Occurred” Means Within Twenty- 
four Months of September 1, 1902, and Not January 1, 1903. 
Julius Steinwender et al. vs. Phila. Casualty Co. (N. Y.) ........ 138 

In Calculating Premium in Employer’s Liability Policy. Contract 
Held to Mean “All Persons Engaged in Insured’s Plumbing Busi- 
ness, Whether Actual Plumbers or Not.” London Guarantee 
& Accident Co., Limited vs. Ogelsby (Pa.) -1623 

Instructions to Agents That a Circular Saw Is a Prohibited Risk ‘Gan- 
not Modify Contract. Denoyer vs. First Nat. Accident Co. (Wis.).1038 

“Iron Safe’’ Defined as Furniture Within the Meaning of the Policy. 
Mecca Fire Ins. Co. (Mut.) of Waco vs. First State Bank of 
Hamlin (Tex.) 1 

Policy Construed to Cover Not Only Half Interest in Party Wall But 
Easement Thereto as Well. Nelson vs. Continental Ins. Co. 


(U. 8.) 366 
Policy for Fire’ Insurance Covered New Addition Added to” Building. 
Prussian Nat. Ins. Co. of Stettin, Germany, vs. Terrell (Ky.)... 944 
Where Life Policy Provides That It Shall Take Effect on Payment of 
the First Premium for One Year From Its Date It Cannot Be 
Considered as Having Taken Effect at Delivery. Mercer vs. 
South Atlantic Life Ins. Co. (Va.) 
Where Policy Contains a Description of Property Insured and Refers 
to It as Being on Map Used by Insurance Companies in Maine, 
an Award for Damages to Building Not on the Map Is Not Sus- 
tainable, as a Matter of Law. Bumpus vs. American Cent. Ins. 
Co. (Me.) - 1500 
“Open Policy’—‘Unvalued Policy” Defined as One in Which the Value 
of the Interest as a Risk is Not Fixed in the Policy, But is 
Estimated by a Certain Standard and in Case of Loss is Made 
Out by Proof. Peninsular & O. S. S. Co. vs. Atlantic Mut. Ins. 
Co. (U. S.) 
Under 75 Per Cent Clause Assured Recovers Face of His Policy. 
That Is Less Than 75 Per Cent of the Loss. United States Fire 
Ins. Co. vs. Sam Bynum & Co. ° 
Where Policy Contains Stipulation ‘“‘That if Continuously 
Without Delinquency for Ten Years a Cash Benefit, Obtainable” 
Where Company Accepts Premium Paid After Time Limit, In- 
sured Can Recover. Davis vs. National Casualty Co. (Minn.)....1817 
Usual Terms Will Be Read Into a Contract of Insurance. New —— 
shire Fire Ins. Co. vs. Blakely et al. (Ark.) coove OBB 
Assured Agent’s Mistake Did Not Estop Insurer. Evans vs. “Glens 
Falls Ins. Co. (Utah) 974 
Company Liable on New Policy Though Insured Not Notified of Its 
Issuance Before Fire, and Not in Receipt of Same Until Three 
Weeks After Fire. Allen vs. Patrons’ Mut. Fire Ins. Co. of 
Michigan, Ltd. (Mich.) «ee 970 
Where Written Application for Insurance Stipulated That Such Insur- 
ance Was to Be in Force From Day of Approval of Application, 
Contract Completed on Approval of Application by Any Author- 
ized Agent of Said Company. Van Arsdale-Osborne Brokerage 
Co. vs. Cooper (Okla.)........66. covccceeheee 
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Entire or Severable Contract. Henry et al. vs. Thompson (N. J.)..... 

A Fire Policy Insuring for a Single Premium Farm Buildings, House- 
hold Furniture Therein, Other Personal Property, Such as Farm 
Implements, etc., Anywhere on the Premises, and Insured’s 
Live Stock Anywhere in Certain Counties, Was Divisible and 
False Statements in the Application Relative to Chimneys on the 
Buildings and the Placing of an Incumbrance on the Real Es- 
tate in Violation of the Contract Did Not Avoid the Policy as 
to Personal Property Without the Buildings. Benham vs. Farm- 
Onn SEU, . Pive SMe. Ck, COI io wecncccevackscercessccanuceceas 1460 

Where Money Loaned on Paid-Up Policy and Not Paid by Insured, 
Payment Is Secured by Cash Surrender Value of Policy. Palmer 
et al. vs. Mutual Life Ins. Co. of New York (Minn.) 














Premiums, Dues and Assessments. 


(A) IN GENERAL. 


Srenae. 6. Gk. Vike TROON. CG RY nic vec ndec ccoscdecocddidsieds 33 
A Broker in Marine Insurance is Not Liable for the Premium on a 
Policy Procured by Him as Such Agent Unless He Acts as a 












Del Credere Agent. Harrison vs. Birrell (Ore.).......... + +1285 
Acceptance of Premium Note Is Payment. State Life Ins. Co. vs. 

Cee. COD) on nccnatcsscvnctocsuctncewenasesencen<« coccce UOT 
Debtor Not Liable for Premiums Paid by Creditor Where No Agreement 

Tee, «= EROE WR PREMOE CTO) cc cccccccccnccescussosevces 331 


Insured Must Pay Premiums for One Year Where Policy of Indemnity 
Insurance Covers Loss for That Period. tna — Ins. Co. vs. 
& OB. & BR Mining Co. CHAS.) cccccccvccccscccesccesecss occccee 1512 

Where Agent Receives Note Made Payable to” Him ‘in’ Payment for 
First Premium on Life Insurance Policy and Then Negotiates 
Same and Sent Premium for Insured to the Company There 
Was a Compliance With the Provisions in the Policy. Manhattan 
Life Ins. Co. va. Hereford (Alm.)..cccccccccccccccsesscece 

Where No Medical Examination Was Made and No Policy Issued ‘and 
Proceeds of Note Not Forwarded to Company, Note Unenforce- 
able for Failure of Consideration. Struve vs. Moore (Tex.).....1422 


















(B) PREMIUM OR DEPOSIT NOTES, AND ASSESSMENTS THEREON. 


qi) = Credit Insurance—That an Indebtedness Still Unpaid Is Not a “Previ- 
ous” but a “Present” Indebtedness. Julius Steinwender et al. 
We. Phila. Casualty CO. CN. Bod ccccscctsntancccccsseccsievcucs 138 
A Contract to Pay a Certain Amount as Premium for a Life Policy, 
Rebate of Part of the Premium Being Provided for, Cannot Be 
Enforced. Equitable Trust Co. of New York vs. Newman (N. Y.).1347 
A Life Insurance Company May Reduce Its Rates for Future Business, 
if the Enterprise is Not Endangered by Such a Reduction, But 
if the Company Choose to Issue Non-Participating Insurance It 
Cannot Give Retro-Active Benefits to Existing Policyholders. 
Blanchard et al. vs. Prudential Ins. Co. os America, et al. 
CR... Ddicesntcncees cesedinrs+ dune, Keseeseneete. avevasebian +++-1134 
Complainant Entitled to Recover. United States Casualty Co. vs. 
Charleston (S. C.) Mining & Manufacturing Co.—Same vs. Vir- 

















ginia-Carolina Chemical Co. (U. S.) ...cececececees cosccceoes, O48 
Defendant’s Liability in Action for Premium Governed by Contract. 

Illinois Surety Co. vs. Hildebrand. (N. Y.) ..ceceeceeeees eeee 633 
Policy Not Binding Where Premium Notes Not Paid. Creditor’s Union 

Wik EMMY CGR ck boca. sub es, ROnser PECs eveete eacawess cue bee 1981 
Policy Not Invalidated by Rebate Given to Agent. Equitable Trust 

Co, oF i. Do Wik. OR. CR. Wad devievesccccedacasuckesccawas 713 









Premium Notes Void if Given Conditionally and Conditions Not Com- 
plied With. Smith vs. Dotterweich (N. Y.) ............ Vawades 670 


(2) Credit Insurance. That When the Contract Made Plaintiff’s Experience 
With Their Customers the Test of Defendant’s Liability It Meant 
the Plaintiff’s Knowledge of the Financial Responsbility of Cus- 
tomers Gained by Actual Trial. Julius Steinwender et al vs. 

Pus. Comnlty OR CH. The scceeccccecessasenescscéusunceccucs 128 
Liability of Policyholder in Mutual Assessment Company Depends 
Upon Law of State Under Which It Was Incorporated. Swing 

vs. Taylor & Crate (W. Va.) 


(3) Insured Liable for Unpaid Premiums Where Insurer Not Notified to 
Discontinue Bond. American Surety Co. of New York vs. Mus- 
GEER CHD csi cncccwcte dadsereeccusice Sevstbaedesbvhoosean 2189 


Evidence Held Insufficient to Establish Agreement. 









(Tex.) 
Allegation in Proof of Premium Note That It Was Given in Payment 

Must Be Made. Welles vs. Colo. Nat. Life Assur. Co. (Colo.)... 747 
Oral Agreement by Company’s Agent Properly Excluded in an Action 

on a Premium Note. Creditor’s Union vs. Lundy (Cal.).......... 
Where an Insurance Company Looks to Its Agent for the Premiums 
on Insurance Written by Him, the Agent is the Owner of the 
Debt Arising by Credit Given on Premiums, so That on Payment 
Thereof He is Subrogated to All Rights of His Principal in the 
Premiums. Harrison vs. Birrell (Ore.).........eeee- 
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REFUNDING OR RECOVERY OF PREMIUMS ON ASSESSMENTS. 


A Life Policy Provision That Premiums Paid Shall Be Forfeited on 
Policy Becoming Void is ee ne Life 
Ins. Co. vs. Johnson (Ind.) covccecc hkl 
Amendment of Complaint Necessary to * Permit Proof “ot ‘Terms of 
Contract. Illinois Surety Co. vs. Hildebrand (N. Y.) .......... 688 
Applicant of Insurance Entitled to Recover Negotiable Note Given te 
Agent. repeal Life Ins. Co. of America vs. ne et ux. 
(Tex.) ... eevee sce ee A880 
Assured Has Right to Audit Defendant’s Books, ‘Pay “Rolis, and 
Like, to Determine Amount of Premiums. United States 
Casualty Co. vs. Charleston (S. C.) Mining & Manufacturing Co. 
—Same vs. Virginia-Carolina Chemical Co. (U. S.) ......e.ee26 616 
Complainant Not Barred by Laches From Maintaing Suit Because of 
Fact Defendant Had Destroyed Original Pay Rolls. United 
States Casualty Co. vs. Charleston (S. C.) Mining & Manufactur- 
ing Co.—Same vs. Virginia-Carolina Chemical Co. (U. S.).... 616 
Premiums Voluntarily Paid on a Policy Not Recoverable on Theory That 
the Policy Never Delivered to Assured. Hall vs. Prudential Ins. 
Co. of America (N. Y.). -1647 
Right of Action to Enforce Performance Not an Equivalent ‘te Per- 
formance. Russell vs. Oxford County Patrons of Husbandry 
Mut. Fire Ins. Co. (M6) ..soc- coccevevccscccncesseceoe SOB 
Validity of Insurance Policy Established by ‘the Acceptance of Premiums 
by Company Though Insured Had no Insurable oe Hall vs. 
Prudential Ins. Co. of America (N. Y.) -1647 
Where Negotiable Note for $50,000 Policy Accepted by ‘Agent and 
Transferred Before Maturity to an Innocent Holder and the Com- 
pany Refused to Write More Than $20,000 on Insured’s Life, In- 
sured Entitled to Reject the Policy for $20,0000, and Having 
Done So, to Demand the Protection of the Insurance Company 
Against Liability on the Note. Security Life Ins. Co. of America 
vs. Stephenson et ux. (Tex.) . Redken ee nee 
Where One Agreed to and Paid Premiums on Life of Another, Believing 
She Was Named as Beneficiary and Later Received Notice (at 
Least a Year Before Death of Insured) That She Was Net 
Beneficiary. Failure to Assert Her Interest and Her Act in Al- 
lowing the Policy to Go Into the Hands of the Administrator 
of Insured, Who by tne Terms of the Policy Was Lawfully 
Entitled to the Payment Thereof, Defeated Her Right to Rescind 
the Transaction anu Recover From Insured the Premiums Paid. 
Monast vs. Manhattan Life Ins. Co. (R. I. coves s AOR 


VII. Assignment and Other Transfer of Policy. 


{A) NATURE OF RIGHT IN GENERAL, 


Henry et al. vs. Thompson. (N. J.) ..... 

A Vested Interest May Not Be Destroyed by Insured. * Nashville 
Trust Co. va. First Nat] Bank et al. (Tenn.)....ccccccccccccees 

An Assignment of a Valid Life Policy Is Legal in Maryland “Whether 
the Assignee Has an Insurable Interest in the Life of the In- 
sured or Not. Fitzgerald et al. vs. Rawlings Implement Co 
et al. 

Failure to Secure “Assent to Assignment a Waiver Borchers vs. Barckers 
et al. 

“Legal Representatives” Does Not Mean Heirs at Law as Used 
Life Insurance Endowment Policy, and Heirs Have No Vested 
Interest. Page et al. vs. Metropolitan Life Ins. Co. 

One Who Has a Contingent Interest in a Life Policy Can Convey Only 
Such Interest Though He Be the Assured. Sullivan et al. vs. 
Maroney et al. (N. J.) 

Policy Does Not Create a Trust Within Personal Property Law (Consol. 
Laws, c. 41, sec. 15) Prohibiting Transfer by Assignment of 
a Beneficiary’s Right to Enforce Performance of a Trust to 
Receive Income of Personal Property. Black vs. N. Y. Life Ins. 
ce. ti Bad be O6 hE ECP EES SES ONS ERE EC OSE CELES 

Though aceeenin Policies Were ‘Issued by a ‘Company of Another 
State, the Validity and Effect of Assignments Thereof, Made 
and Delivered Between Parties Residing in Massachusetts, Are 
Governed by the Local Law, Depending on the Construction of 
the Policies. Wilde vs. Wilde (Mass.) Vn 

Under a Life Policy Payable to Insured’s Wife, or in Case of Her 
Death Before nis, to Their Children, Which Contains No Clause 
for Change of Beneficiary or to Surrender the Policy for Cash, 
He Has No Pecuniary Interest Therein Which He Can Assign. 
Wilde vs. Wilde (Mass.) 

Where Life Insurance Policies Belonging to a Resident of Texas Were 
Assigned and Delivered to Assignee’s Agent in Texas, the Validity 
of the Assignment Was Governed by the Texas Laws. Manhattan 
Life Ins. Co. vs. Cohen ‘ .1686 

Wife Has No Interest in the Life Insurance “Policy of Her Husband 
After She Has Assigned Her Rights in Same, and in Case of 
Her Death Where Their Children Have Been Named as Bene- 
ficiaries Should Wife Die, Children Are Entitled to Collect Where 
They Were Not Parties to Assignment. Wilde vs. Wilde (Mass.).1538 
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FORM, REQUISITES, AND VALIDITY OF ASSIGNMENT. 


Nashville Trust Co. vs. First Nat. Bank et al. (Tenn.) ecccece 

A Life Policy Is a Chose in Action for the Payment of Money and Is 
Assignable as Such. A Bona Fide Assignment Requiring the 
Assignee to Pay the Premiums Is Valid. Fitzgerald et al. 
Rawlings Implement Co. et ai. (Md.) 

A Release by a Morigagee of All Interest Under a Fire Policy Previously 
Held as Security for Mortgage, and the Direction of Insured, 
Assented to by Insurer to Pay to Other Mortgagees Was Binding. 
Amory vs. Reliance Ins. Co. (Mass.) 


1 
A Written Request to Amend Policy Is Not Necessarily an Assignment 


But May Be a Mere Change of Beneficiary. In re Dolan (U. S.). 

An Assignment of Life Policy May Be Given by Parol. Rahders, Mer- 
rit & Hagler vs. People’s Bank of Minneapolis et al. (Minn.)... 

Where Life Policies Are Assigned, Neither Payment of the Consideration 
Nor Delivery of the Policies Is Essential to Pass Title. Manhattan 
Life Ins. Co. vs. Cohen (Tex.).... 

Where Policy of Life Insurance Assigned to Creditor and Premiums 
Paid by Him, Pursuant to Assignment, Policy Enforceable by 
Creditor. Fitzgerald et al. vs. Rawlings Implement Co. et al. 


(C) RIGHTS, LIABILITIES AND REMEDIES OF PARTIES. 


Agent’s Authority Not Limited by Provision in Policy Limiting Au- 
thority to Assign if Property Sold. Sheets et al. vs. Iowa State 
Ins. Co. (Mo.) 

Assignment of All Interest in Wife’s Estate Which Includes Policy on 
His Life for Her Benefit, Together with Payment of the Consid- 
eration, Is Equitable Assignment. In re Grattan’s Estate.—Ap- 
peal of Bourgeois. (N. J.) 

Assignment of Life Policy Not Voided by Consideration of $1 Paid 
Where Assignment or Transfer Was Not Made to Secure Any 
Indebtedness or as a Collateral Security. Fitzgerald et al. vs. 
Rawlings Implement Co. et al. (Md.) 

By Endorsement by Insured, Acquiesced in by Agent of Compan 


y, 
Assured Can Recover. Amory vs. Reliance Ins. Co. (Mass.)....1 


Strict Compliance Necessary to Effect Cancellation. No. Pine Crating 
Co. vs. Liverpool & London & Globe Ins. ‘'o. ( Wis.) 

Where Policy Assigned to Secure Payment of Debt No Recovery Can 
Be Had on Policy Until Debt Paid and Claimants for Policy Es- 
topped Until Debt Paid. Nashville Trust Co. vs. First Nat. 
Bank et al. (Tenn.) 


VWIII. Cancellation, Surrender, Abandonment, or Rescission 
of Policy. 


(A) CANCELLATION BY INSURER. 


Cancellation by Company Complete on Its Giving Five Days’ Notice, 
Without Tender of Unearned Premiums—Company Bound to Re- 
turn Such Premium Only on Surrender of Policy. Webb vs. 
Granite State Fire Ins. Co. (Mich.) 

Cancellation Effective as of Day When Period of Notice Actually Ex- 
pires. Nothing More Necessary Than Notice. American Glove 
Co. vs. Pennsylvania Fire Ins. Co. (Cal.) weaue 

Indemnity Insurance. Hooks vs. Fidelity & Deposit Co. of Md. (Ga.). 

Notice of Cancellation Sufficient Though Signed in Name of Manager 
and Not Insurer. American Glove Co. vs. Pennsylvania Fire 
Ins. Co. (Cal.) 

Premium Returnable on Surrender of Policy. Five Days’ Notice sum- 
cient for Cancellation of Policy. Webb vs. Granite State Fire 
Ins. Co. (Mich.) 

Present Value of a Life Policy, Not Paid Up, is the Sum Which, at 
Reasonable Compound Interest Will Equal the Face of the Policy 
at the End of the Period of Life Expectancy of Insured, as 
Premiums Becoming Due During That Period. Supreme — 
Knights of Pythias vs. Neeley (Tex.) 

Where an Insurance Company Telegraphs Its Agent to Cancel a Line 
and the Telegram Is Not Delivered by the Telegraph Company 
and the Property Burns, Making the Insurance Company Lia- 
ble for the Loss, the Telegraph Company Is Responsible for 
All the Damage. Providence eee Ins. Co. vs. Western 
Union Telegraph Co. (IIl.) 

Where Policy Canceled and Agent Had New One Issued by ‘Another 
Company and Same Not Received by Insured Until Day After 
Fire Occurred He Can Recover on First, But Not on Second. 
Joyner & Long vs. Scottish Fire Ins. Co. (N. 


382 


167 
166 


167 


Cc.) 1565 
SURRENDERS, CANCELLATION, OR ABANDONMENT BY INSURED. 


A Beneficiary Under a Life Policy Being of Full Age, Is Bound by Its 
Surrender, in Which He Joins. Ferguson et al. vs. Phenix Mut. 
Life Ins. Co. (Vt. 

After Adjustment “plaintiff Received 75 per cent of the Loss as Ad- 
justed and Gave a Receipt “In Full of All Such Claims” and the 
Amount Accepted Because of the Alleged Insolvency of the De- 
fendant, Plaintiff Claimed That in Case It Should Appear That 
Any Other San Francisco Creditors Received a Higher Amount, 
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the Defendant Would Pay the Plaintiff the Difference. Held, 
That the Words “In Full of All Such Claims’ Were Ambiguous 
and That Parol Evidence Was Admissible to Show the Agree- 
ment Under Which the Receipt Was Executed. Haas Bros. vas. 
Hamburg-Bremen Fire Ins. Co. (U. S.) ..ccecccscevees 93 
Beneficiary Must Be Named in Policy to Have a Vested “Interest. 
White et al. va. Ratcli (Migs.) .cccccccscccececs coccccccccces O88 
Cash Surrender Value of Unmatured Life Policy Issued by a Company 
of Another State, Payable to Assignee of nn as Security for 
Debt of Insured. Wilde vs. Wilde (Mass.)..........eeeee8 ° 
Provision of Payment in Life Policy for Children of Insured Estab- 
lished. Blinn et al. vs. Dame et al.—Dame et al. vs. Blinn et al. 
CHUBEELD  voncdcen ere sre 05.0066 5650000005 e008 ecccscccs 468 
Substitution of One Company’s Policy for ‘Another's. it “Accepted by the 
Assured Is Binding Upon the Assured. Waterloo Lumber Co. et 
al. ve, Dos Moines THR Co. CIOWR) cecsccciscccsccces coccccccce OCF 


Where Company Demands an Excessive Assessment and Assured Merely 
Refuses to Pay There Is a Presumption That He Desired to Lapse 
the Policy. Robinson vs. Mutual Reserve Life Ins. Co.—Scovill 
WE NS 0 LD) sc. c OR RES rad eOhe KRESS dKRUSS OSEAN SOUR CSL bE ees 190 
Where Life Policy Does Not Contain Provision for Change of Bene- 
ficiary When All Premiums Paid on Same, an Irrevocable Trust 
Is Created, Which Cannot Be Annulled or Modified by Any Act 
of Party Creating It. That Life Policy Is Made Payable at 
Insured’s Death to “His Children” Is Sufficient Designation. 
Ferguson et al. vs. Phenix Mut. Life Ins. Co. (Vt.) 


RESCISSION. 


Where Fraudulent Representation Is Present Insured May Rescind Con- 
tract and Demand Premium Back. Robinson vs. Mutual Reserve 
Lite Ins. Co.—Scovill vs. Same (U. S.). 



































} Where a Petition in a Life Insurance Suit Did Not “Set “Forth a Cause 
: of Action, It Was Properly Dismissed on General Demurrer. 
j Payne vs. Supreme Ruling of Fraternal Mystic Circle (Ga.)...... 1954 
| Where Insured Neglects to Read Policy and Suffers Loss by This 










Neglect He Must Bear the Consequences of his Own Neglect. 
Clements vs. Life Ins. Co. of Virginia (N. C.)....cecccccsceves 
Where Two Insurance Companies Have Been Released From Liability 
Under the Original Policies Without the Mortgagee’s Knowl- 
edge or Consent, Mortgagee is Entitled to Judgment Upon the 
Original Policies. Lee et al. vs. _— Hampshire Fire Ins. Co. 
Ot al. CN. Ci) ccccccccccccee . . SEROESG S000 645 PPrrrrere +1) 



















Avoidance of Policy for Misrepresentation, Fraud, or 
Breach of Warranty, or Conditions. 


(A) GROUNDS IN GENERAL. 


(1) Misrepresentations. Reagan vs. Union Mut. Life Ins. Co. (Mass.)..... 31 
False Answers in Application Bars a Recovery on Policy Issued Thereon. 
Hunt vs. Preferred Accident Ins. Co. of New York. (Ala.)........1804 
Fraudulent Representations Must Be Proven. Empire Life Ins. Co. vs. 
ee err reer ee re escoteeccesskeee 
No Misrepresentations Made in “Good Faith Effect a Forfeiture Unless 
It Relates to a Matter of Material Risk. A¢tna Life Ins. Co. of 
Hartford, Coan., VW. Millar (HEG.) ccccccscccsvcccces coccccccce SEE 
The Fraud Must Be Made With Intent and Increase the Risk to Be ° 
Available. Reagan vs. Union Mut. Life Ins. Co. (Mags.)....... 21 
Untruthful Answers—Forfeiture. Berman vs. Fraternities Health & 
Accident Ass’n (Me.) ......... ovesens evcccces beUneuseeveces oe 566 


(3) Failure to Disclose Temporary Ailment Not a Basis for Misrzpresen- 

tations. Actna Life Ins. Co. of Hartford, Conn., vs. Millar (Md.) 566 
“Concealment” in a Fire Policy Defined as the Withholding of any Fact 
Material to Risk. Connecticut Fire Ins. Co. vs. Colorado Leasing, 
















ee Fe rere ree eee eer rer Paes 717 
That Facts Material Concealed Invalidates Policy. Connecticut Fire 
Ins. Co. vs. Colorado Leasing, Mining & Milling Co. (Colo.)...... 1717 


(4) That the Beneficiary Claimed the Deceased Was His Wife, When She 
Wasn't, Held a Breach of Warranty. Continental aw Co. 
TE BOOT CURL) 600:0:6.05 605005 5.0050.606 0080 6055000080008 coccccse 184 
Breach of Warranty. Blanchard et al. vs. Prudential Ins. Co. of 
PURRIOR., OE BE, Fes Pb cat tce Keo he 5s aki no Wesssecnes.nueebe. Ke 
Language used in Warranty by an Applicant Must be Unambiguous 
to Constitute a Warranty. Metropolitan Life Ins. Co. vs. John- 
Bon (Ind.)....cccccees 11 
Policy Form Must Contain All Stipulations of Contract, Plainly Ex- 
pressed. Hunt vs. Preferred neue Ins. Co. of New York 
CRMC iy, 253 cbee Eee Aeneas . - 1804 
(6) When Mortgagee Clause " Attached to Policy of Fire Insurance, ‘Which 
Is Void as to the Assured Owner, It Is Valid as to the Mortgagee 
Though Sole Ownership Warranty Violated. Reed et al. vs. 
Winmeneee BO6. Co. Gl DEORE CO BN oion's sivdeieos 00s.cb0osccan -1711 
Where Language Not Understood by Applicant Benefit of Doubt in His 
Favor. Wright vs, Fraternities Health & Accident Ase’n (Me.). 661 
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Where Policy Provides for an Application Omitting ,Warranties, 
Statements Must be Treated as Representations. Metropolitan 
Life Ins. Co. vs. Johnson (Ind.).. eesnes 


eee eter eeeeseese 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


qi) Misrepresentation Renders Policy Void When Automobile Said to Be 
1907 Model When Really 1906. Harris vs. St. Paul Fire & Marine 
Ins. Co. (N. Y.) e 

(3) If Interest of Assured Is Improperly Stated the Policy “Is Void Unless 
the Agent Knew or Had Means of Knowing the Real Interest. 
Wilson vs. Germania Fire Ins. Co. (Ky.) ..... cooccee 

A Fire Policy Is Not Void Merely Because of Taxes Unpaid. Connecticut 
Fire Ins. Co. vs. Colorado Leasing, Mining & Milling Co. (Colo.)..1717 

Act of 1903, c 69 in State of Texas Bars Misrepresentations as a Plea 
in Suit on a rire Insurance Policy. Co-operative Ins. Ass’n of 
Gan Angele ot ab. WE Bay (Te )iccccsccescecccves oe ee el 945 

Although Purchase Money Has Not Been Paid in Full, a Purchaser in 
Possession is Sole Owner. Connecticut Fire Ins. Co. vs. Colorado 
Leasing, Minine & Milling Co. (Colo.)........+...0. 

Courts Construe Fire Policy Liberally to Accomplish the’ ‘Legislative 
Purpose. Mecca Fire Ins. Co. of Waco vs. Stricker (Tex.)..... -12623 

Equitable Interest Sufficient to Validate Policy. Connecticut Fire Ins. 

Co. vs. Colorado Leasing, Mining & Milling Co. (Colo.)... 17 

Error in Description of a Fire Policy Will Not Vitiate Policy Where 
There Is Sufficient Description of Property in Policy to Identify 
Same, Shivers vs. Farmer’s Mut. Fire Ins. Co. (Miss.)... 1 

Held Insurable — Sufticient. Commercial Union Assur. Co. vs. 
Ryals (Ala.) 

The Presence of an Ordinary Household Furniture Clause Is Not a 
Warranty That There Is Such Property and Company Cannot 
Assert Where Family Wearing Apparel Is Insured That Hus- 
band Has No Interest in Wife’s Clothing. German Union Fire 
Ins. Co. of Baltimore vs. Cohen (Md.) ....ccccccccecscecsceee S10 

Misrepresentations in a Fire Policy Cannot be Set Up as a Defense 
Without First Proving Them as Material Under Texas Laws. 
Mecca Fire Ins. Co. of Waco vs. Stricker (Tex.)....... «+++ 01369 

Misstatements in Proof of Loss No Bar to Recovery When Insured Did 
Not Intentionally Err. North British & Mercantile Ins. Co. vs. 
Nidiffer (Va.) 

Sole Ownership in Fire Policy Relates to an Incumbrance on the Prop- 


erty in Its Entirety. Merchants’ Mut. Fire Ins. Co. of Colorado 
vs Harris et al. (Colo.). 


eeeeeeee ee eeeene 


Warranty of No Other Insurance ‘in a Life Policy Does Not Cover Peli- 


cies in Accident Companies or Assessment Organizations. Mutual 
Life Ins. Co. vs. Ford.—Ford vs. Mutual Life Ins. Co. (Tex.).... 

Where Insured in Undisputed Possession and Claiming Sole Ownership 
Under a Warranty Deed, (Though the Deed Cited an Outstanding 
Interest by a Minor Heir), He Can Recover Where His Deed Is 
a Receipt of Whole Consideration and Entire wand Conveyed. 
Atlas Fire & Tornado Ins. Co. vs. Malone (Ark.). 

Where No Inquiries Made by Company Issuing Insurance, *Bxistence ot 
Mortgage on Policy Does Not Invalidate Same. Humble vs. 
German Alliance Ina, Co. (EHam.).cccccccccscccccccccscccs eaeee 

Where Policy Provided for Payment of Same Proportion of Loss as 
Amount Insured Bore to Whole Insurance, Admission of Sched- 
ule of All Other Insurance Makes Out Prima Facie Case of Ex- 
istence of Other Insurance. Humboldt Fire Ins. Co. vs. W. H. 
Ashley Silkk Co. (U. 8. C. C. A.) .... -. 767 


MATTERS RELATING TO PERSON INSURED. 


If at Time of Application Statement True, Policy Binding. Represen- 
tation That Assured Is a Miller, Covered a Saw Mill. Denoyer 
vs. First Nat. Accident Co. (Wis.).........ceesee 

Questions in Life Policy “To What Extent Do You “Use " Alcoholic 
Stimulants? Wine or Malt Liquors?” Refers to Customary or 
Habitual Use, and Not to an Occasional Use ere 
politan Life Ins. Co. vs. Shane 

Misrepresentation Renders Policy Void. 

Allphin et al. (Ky.) . 

“Former Illnesses” as Question in Life Policy Means “Serious Illnesses. 
Gruber vs. German Roman Catholic Aid Ass’n of Minnesota. 
(Minn.) 

Good Faith of Insured at Time of Application Considered When Policy 
Presented for Collection. Metropolitan Life Ins. Co. vs. John- 
son (Ind.).....++.+-- 

Be Presumed That a Husband Knows the Age of His Wife. 
Adler vs. Royal Neighbors of America (Neb.).........ceceeee 1 

Misrepresentation a Waiver. Concealment of Facts Voids Policy. 

Talley vs. Metropolitan Life Ins. Co. (Va.) ....... eeneee 
Misrepresentations Avoid Policy. Hoffman vs. Metropolitan ‘Lite Ins. 
Co. (N. Y.) 

Question, “‘ Has Any Company, Society or Association Ever Rejected 
Your Application, Canceled Your Policy or Declined to Renew 
Same,” Construed to Mean Previous Application in Health and 
Accident Insurance Company Alone. Wright vs. Fraternities 
Health & Accident Ass’n (Me.) cecececsccoecceccocscs OBE 
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Warranties of Health Defeated Only by Showing Materiality and Bad 
Faith. Mutual Life Ins. Co. vs. Robinson (Md.) ccccee cL O6F 


xX. Forfeiture of Policy for Breach of Promissory Warranty, 


4A) 


(B) 
q1) 


Covenant, or Conditions Subsequent. 


GROUNDS IN GENERAL. 


fomee A. Hormel & Co. vs. Am. Bunding Co. of Baltimore et al. 

(Minn. ) 

An Insured Is Only Required to Make a Reasonable ‘and Substantial 
Compliance With the Couditions of a Fire Policy in Order to Sue 
Thereon. North British & Mercantile Ins. Co. vs. Nidiffer (Va.)..2030 

Change of Ownership in Presence of Mortgagee Clause May Vitiate 
Policy, But Not Effect Mortgagee’s Interest. Flint et al. 
Westchester Fire Ins. Co. et al. (Mass.) .......00. coccccccese S08 

Forfeitures of Policies Not Favored by the Courts. Connecticut Fire Ins. 

Co. vs. Colorado Leasing, Mining & Milling Co. 

Nonpayment of Assessment After Sixty Days Cancels Policy. Russell 
vs. Oxford County Patrons of Husbandry Mut. Fire Ins. Co. (Me.) 648 

Notice of Maturity of Premium Notes Is Not Necessary Under New 
Law. O’Brien vs. Union Cent. Life Ins. Co. (N. Y.) 28 

The Making of an Assessment Upon a Premium Note by a Mutual Fire 
Insurance Company, and Collection and Retention of Assessment 
After Loss Has Occurred and After Notification of Facts Which 
Create Forfeiture Not a Waiver of Forfeiture and Same Does Not 
Revive Void Policy. Towle vs. Dirigo Mut. Fire Ins. Co. (Me.).. 389 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Words “Occupied as Saloon” Words of Description Only. Silver vs. 
London Assur. Corp. (Wash.) 

Construction of Contract by Court in Favor “of Insured. 

Nat. Bank et al. vs. Delaware Ins. Co. (Ohio.) 

Where a Member of a Mutual Benefit Socicty Agreed to Comply With 
All the Laws, Regulations and Requirements Enacted by the 
Order, and the Order Transferred the Local Lodge to a New 
Grand Lodge Insured Bound by His Agreement to Observe New 
Regulations. Grand none A. O. U. W. of Connecticut vs. Burns 
et al. (Conn.). 


Insurance Against Fire. or "Other Causes of Loss. George A. Hormel & 
Co. vs. Am. Bonding Co. of Baltimore et al. (Minn.) 

A Breach of Warranty at Inception Avoids Ab Initio. Henrietta F. 
Scharles and Michael Deutsch vs. N. Hubbard, Jr. & Co. (N. Y.).2119 

A Sale of Merely a Small Part of Stock Does Not Avoid Policy, Under 
the Alienation Clause. Sheets et al. vs. Iowa State Ins. Co. (Mo.) 955 

A Watchman Acting as Sheriff Holding Under Legal Process Occupies 
Sufficiently to Satisfy Vacancy Clause. Silver vs. London Assur. 
Corp. (Wash.) 479 

Additional Insurance Invalidates Original Policy. 

Ins. Co. vs. Dorroh (Tex.) 484 

After Sale of Property Amount Necessary to Protect Mortgage Re- 
mains in Force in Fire Policy. Flint et al. vs. Westchester Fire 
Ins. Co. et al. (Mass.) 

After Sale of Property Amount Necessary to Protect Mortgagee Re- 
mains in Force in Fire Policy. Flint et al. vs. Westchester Fire 
Ins. Co. et al. (Mass.) 

Burglary Policy Void Where Alterations to Home Require Presence of 
Many Workmen. Graf vs. National Surety Co. of New York. 
(N. Y.) 

Delay in Notification a Waiver. Gamble-Robinson Co. vs. Massachusetts 
Bonding & Ins. Co. (Minn.) 

Failure to Report Incendiarism No Waiver of Recovery and Not an 
Increase of oo Williamsburgh City Fire Ins. Co. vs, 
Weeks Drug Co. 

Falling of Building Voids Policy—Substantial Part Must Drop. 
tain et al. vs. Connecticut Fire Ins. Co. (Cal.) 

Falling Wall Renders Policy Void. Fountain et al. vs. Connecticut 
Fire Ins. Co. (Cal.) 

Fifteen Days’ Limitation for Repairs Cannot Be Extended by Assured’s 
Subterfuge. Though Insured Hires Different Contractors, and 
Work Stops After One Fifteen-ULay Period, and Then Continues 
With Another Contractor for a Second Period, Policy Will Be 
Void as a Matter of Law. Robb vs. Millers’ Mut. Fire Ins. Co. 
(Pa.) 

If Deed Changing Ownership Is Void Because of Usury Insured May 
Recover. Athens Mut. Ins. Co. vs. Evans (Ga.) 

Inventory a Condition Precedent. No. Assur. Co. of London vs. Car- 
penter (Ind.) 

Investigation of Conditions Duty of Insurer to Prove Forfeiture. 

Term “Hazard” in Fire Policy Means the Incurring of the Pos- 
sibility of Loss for a Possible Benefit. ‘Moral Hazard,” as 
Used in Fire Policy Means Possibility of Loss by Fires of In- 
cendiary Origin. Hartford Fire Ins. Co. vs. Dorroh (Tex.) .... 499 

Iren Safe Clause Not Operative Where Business Does Not Require 
Stock of Goods on Hand. Queen of Ark. Ins. Co. vs. Dillard (Ark. 840 

Keeping or Storing of Fireworks in a General Merchandise Store, a 
Breach of Contract. Norfolk Fire Ins. Co. vs. Talley. (Va.)..1578 
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Mortgagee Can Recover. Flint et al. vs. Westchester Fire Ins. Co. et 
al. (Mass.) ec ececcccces eeccces eccccece 

Procuring Extra Policy ‘Where “Insured Fears Arson to ‘Adjoining Prop- 
erty Permissible. Hartford Fire Ins. Co. vs. Dorroh (Tex.) .... 

Provision in Policy Breached Where Only One Watchman Employed 
and Two Are Required. Manheim Ins. Co. vs. Tyner.—Alliance 
Ins. Co. vs. Same.—Sea Ins. Co. of Liverpool, Eng., vs. Same. 
(Ky.) 

Provisions in an Insurance Policy Avoiding It for Additional Insurance 
Without Insurer’s Consent and Indorsement on the Policy Are 
Valid. Rogers vs. Home Ins. Co. of New York (Mo.) 

Requirements in Fidelity Bond Must Be Strictly Complied With to 
Obtain Recovery. United American Fire Ins. Co. vs. American 
Bonding Co. of Baltimore (Wis.) 

Stipulation in a Fire Policy That if Any Part of the Building Fall, 
Except as a Result of Fire, All Insurance Shall Immediately 
Cease, the Falling of a Material Part of the Building Before Fire 
Reaches It Though Not Increasing Fire Risk, Avoids Policy. 
Moodey vs. Connecticut Fire Ins. Co. of Hartford Conn. (Cal.)..1996 

“Talked With’’—‘Consulted” Both Defined as Meaning to Apply for 
»Direction and Information When Used in Connection of Patient 
and Doctor. Winn vs. Modern Woodmen of America (Mo.)...1407 

That Material or Substantial Part of Building Fell Before Fire Oc- 
curred Must Be Proven. Loomis vs. Connecticut Fire Ins. Co, 


The Making of an Assessment Upon a Premium Note by a Mutual Fire 
Insurance Company, and Collection and Retention of Assessment 
After Loss Has Occurred and After Notification of Facts Which 
Create Forfeiture, Not a Waiver of Forfeiture and Same Does Not 
Revive Void Policy. Towle vs. Dirigo Mut. Fire Ins. Co. (Me.).. 

The Requirement of an Itemized Inventory of Stock Once a Year, 
Must be Complied With to Recover on Policy. eee 
Mercantile Co. vs. Orient Ins. Co. (Tex.) 

Under Laws of State of New Jersey Mortgage Not Recorded as a Chat- 
tel Mortgage Will Not Be Considered Within the Meaning of an 
Insurance Policy. Humboldt Fire Ins. Co. vs. W. H. aoe 
Silkk Co (U. 8 C. C. A.) 

Vacancy Does Not Vitiate Policy if Occupied at Time - Loss. 
vs. London Assur. Corp. (Wash.) 

Vacancy of Part of Property. Canceled Policy. 
vs. Coghlan (Tex.) 

Vacant Means Empty. Agricultural Ins. 

Owens (Tex.) 

Warranty Clause Held Not Inconsistent With the Provisions of Standard 
Policy Clause. Henrietta F. Scharles and Michael Deutsch vs, 
N. Hubbard, Jr. & Co. (N. Y. 

Where a Fire Policy Authorized Additions, Alterations, and Repairs 
Without Limit of Time and Also Provided That Insured Use 
Diligence to Maintain Automatic Sprinkler in Good Order, In- 
sured Bound Only During Making of Repairs to Mill and to 
Sprinkler System. Port Blakely Mill Co. vs. Royal Ins. Co. (U. S.)159@ 

Where Additional Insurance Prohibited It Will Avoid Policy Though 
Taken by Mistake. National Union Fire Ins. Co. vs. Dorroh 
( Tex.) 4384 

Where an Insurance Policy Provided That, Since a Statute Provided 
That No Insurance Company Should Take Risks on Any Property 
for More Than Three-Quarters of Its Value, the Total Insurance 
on the Described Property Should Be Limited to That, and in 
Case of Other Insurance the Company Should Be Liable Propor- 
tionately, That Provision Impliedly Granted Permission for Ad- 
ditional Insurance Up to Three-Quarters of the Value of the 
Property, Whether in That Company or Not, and Hence Nulli- 
fied the Effect of a Provision That Additional Insurance, With- 
out the Insurer’s Consent, Shall Avoid the Policy. Sheets et al. 
vs. Iowa State Ins. Co. (Mo.) .. eave 

Where Family Living in City Home When Fire Occurred on Summer 
Property, Policy Void. Norris vs. Connecticut Fire Ins. Co. of 
Hartford (Md.) 

Where Fire Occurs During Absence of Sole Watchman From _ Boat, 
No Recovery. Whealton Packing Co. vs. Actna Ins. Co. (U. 8S.).1216 

Where Insured Neglects te Notify Company ef Attempt by Unknown 
Incendiary, Policy Not Void. Williamsburgh City Fire Ins. Ce. 
vs. Weeks Drug Co. (Tex.) 343 

Where It Can Be Proven That Men Employed as Watchmen Were 
Holding Other Positions and Receiving Pay for Same and Their 
Duties Such as Would Prevent Them Watching Full Time Stip- 
ulatea in Policy, No Recovery Obtainable. Shoshone Concen- 
trating Co. vs. Hamburg-Bremen Fire Ins. Co. (Wash.) 

Where Policy Contained Stipulation Forbidding Other Insurance, and 
Where Another Takes Out Insurance on Same Property Without 
Insured’s Knowledge, Insured Can Recover. Humble vs. German 
Alliance Ins. Co. (Kan.) cece kt ae 

Where Sale ef Property Void Because of Want ef Power “There Is Ne 
Change of Interest. Seaman vs. Anchor Fire Ins. Ce. (Iowa)... 37@ 

ASSIGNMENT OF POLICY. 

A Provision in a Mortgage Given by a Corporation te Secure Bonds 
Requiring the Mortgagor to Keep the Property Insured fer the 
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Benefit of the Mortgagee, Is Not an Assignment of a Policy of 
Insurance on the Property. Humboldt Fire Ins. Co. vs. W. H. 
Ashley Silk Co. (U. 8S. C. C. A.) 

After Sale of Property Amount Necessary to Protect Mortgagee Re- 
mains in Force in Fire Policy. Flint et al. vs. Westchester Fire 
Ins. Co. et al. (Mass.) 

While Forfeiture Clauses Strictly Construed They Will Be Enforced. 
Bozeman vs. Sun Ins. Co. (Ala.) 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Default as a Ground of Forfeiture in General Johnson vs. Retail 
Merchants’ Mut. Fire Ins. Co. (Minn.) 

Paschedag vs. Metropolitan Life Ins. Co. 

After Sale of Property Amount Necessary to Protect Mortgagee Re- 
mains in Force in Fire Policy. Flint et al vs. Westchester Fire 
Ins. Co. et al. (Mass.) 

Failure to Pay a Premium at Maturity Forfeits Policy. 

Assur. Society of United States vs. Ellis (Tex.) 

Granting Loan Did Not Constitute New Contract Under Section 6946, 
Rev. St. 1909. Christensen vs. New York Life Ins. Co. (Mo.).. 

Insurance Business Transacted in Nebraska by a New York Company 
Without Any Provision That the New York Laws Shall Govern, Is 
Not Subject to the Provisions of the New York Statute. 
vs. New York Life Ins. Co. (Neb.) 

Life Insurance Policy Valid While Premiums Paid When Due. 
vs. Manhattan Life Ins. Co. (R. I.) 

Nonforfeiture of Statute Applies Where Policy Contains No Uncondi- 
tional Surrender Value. Leeker et al. vs. Prudential Ins. Co. 
of America (Mo.) 

Policy Binding on Delivery to the Insured Though It Contain Ps 
Clause That the Policy Shall Not Take Effect Until the Actual 
Payment of First Premium and Delivery of Policy to Insured in 
Exchange for Company’s Receipt Signed by Proper Officer. 
Chasse et al. vs. Bankers’ Reserve Fund Life Ins. Co. (S. D.) .. 

Policy Voidable When Premium Not Paid. Union Central Life Ins. Co. 
vs. Zihiman (W. Va.) ° 

Section 7900 of Missouri Law Applicable Where Three or More ‘Annual 
Payments Made Failure to Make Application (Within Time 
Limit) for Paid-up Policy Not Applicable to Beneficiary. 
Fahle vs. Connecticut Mut. Life Ins. Co. of Hartford, Conn. (Mo.) 

Statutory Provision for Extended Insurance Cannot Be Waived by 
Contract. Christensen vs. New York Life Ins. Co. (Mo.) 

That Insured Executed and Delivered to Insurer’s Agent a Note for 
the First Year’s Premium, and at His Death Was in Default 
Thereon, Did Not if the Agent Took the Note Under Such Cir- 
cumstances as to Constitute an Absolute Payment of the Pre- 
a Senne the Insurance. Devine vs. Federal Life Ins. 
Co. Ill 

The Nonpayment of a Premium Note Unless so Stipulated in a Policy 
Does not Avoid the Policy. McGehee vs. Rinker (Ga.) 

Where by a Life Policy the Insurer’s Obligation to Pay Was Based on 
the Condition That the Annual Premium Should Be Paid in 
Advance When Policy Delivered, and Thereafter to the Insurer 
on Specified Dates in Every Year During the Continuance of the 
Contract, the Fact That the Policy did Not Contain Provisions 
for Forfeiture, Did Not Prevent Defense of Forfeiture for Non- 
payment of Premiums Within the Time Limit. Jackson vs. Mu- 
tual Life Ins. Co. of New York (U. S.) 

Where Policy Contained No Clause Avoiding Same For Nonpayment 
of Premium Notes, Some Other Cause Must be Pleaded. 
Gehee vs. Rinker (Ga.) 

Net Value Held to Be a Technical Word With a Technical Definition— 
Gross Premiums Include Net Premiums and Loading. Rose vs. 
Franklin Life Ins. Co. (Mo.) 

Where Cashier of Insurance Company Has Power to Receive and 
Collect Premiums, and Where General Agents Referred Insured 
to Cashier for Extension of Time, Cashier May Be Deemed to 


Have Such Authority. Equitable Life Assur. Soc. of United 
1 


States vs. Ellis (Tex.) 

Where Insurance Agent Agrees to Pay Premium and Neglects to Do 
So and Insured’s Death Occurred Before Payment, Company 
Not Liable. Cook vs. Metropolitan Life Ins. Co. (Mo.) 

Where Insured Has Been Notified That the Right of Forfeiture for 
Nonpayment of Note When Due Will Be Exercised Insurer Can 
Refuse Check for Overdue Premium Tendered While Insured Is 
Fatally Ill. Mercer vs. South Atlantic Life Ins. Co. (Va.)..... 


Notification in Advance by Company to Insured and Beneficiary That 
Policy No Longer in Force and That Tender of Assessment Will 


Be Declined, Avoids Policy. Southern Life Ins. Co. vs. Logan 
1 


Beneficiary With Knowledge That Insurer Has Improperly Canceled 
Policy Not Required to Pay Premiums. Baumann vs. Met. Life 


+1350 


678 


469 
436 


Ins. Co. (Wis.) +. 330 


Member Need Not Tender Dues Subsequent. to’ Lapse of Policy. Robin- 


son vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same (U. S.).. 196 
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Payment of Premium Unnecessary If Beneficiary Has Knowledge That 
wie) Improperly Canceled. Baumann vs. Met. Life Ins. Co. 
(Wis. 


Actuary’s Opinion of Computations. 
(Mo.) 


A Loan Certificate in Connection With a ‘Lire Insurance Policy, Pro- 
viding for an Assignment of the Policy, and That if the Policy 
Should Lapse, or Become Forfeited, the Amount of Loan Would 
Operate ‘‘to Reduce the Term of Extended Insurance’? Guaranteed 
by the Terms of the Policy, in Accordance With the Rules of 
the Company. Perry vs. Prudential Ins. Co. of America (N. Y.).1577 

Beneficiary Cannot Question Loan for Purpose of Paying Premium. 
Lecker et al. vs. Prudential Ins. Co. of America (Mo.) 748 

Benefieiaries Cannot Recover Where Time Limit, as Fixed by Loan 
Certificate Clause Had Expired Before Death of Insured Oc- 
curred. Perry vs. Prudential Ins. Co. of America () 

If Reinstatement Is Not Optional Company Must Reinstate on Com- 
pliance of Conditions With Insured. Conway et ux. vs. Min- 
nesota Mut. Life Ins. Co. (Wash.) 

Insured Must Show That Embezzlement Occurred Within Period of 
the Renewal Bond. United States Fidelity & Guaranty Co. vs. 
Newton et al. (Colo.) 

Where Insured Borrowed From Company Full Amount of Reserve 
Fund, and Failed to Pay Annual Premium Within Time Limit, 

No Recovery Can Be Had. Rye vs. New York Life Ins. Co. (Neb.) 910 

Where Policy Provided for Extended Insurance Beneficiary Can Recover 


if Time Has Not Expired. Prudential Ins. Co. of America vs 
Chestnut (Ga.) 


XI. Estoppel, Waiver, or Agreement Effecting Right to Avoid 
Policy. 


(A) APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


A Provision in an Insurance Policy Avoiding It for Additional Insur- 
ance Without Insurer’s Consent and Indorsement on the Policy 
May Be Waived by Insurer or Its Agent. Rogers vs. Home Ins. 
Co. of New York (Mo.) 

An Insurance Company Cannot Make Its Agent the Medium Through 
Which All Benefits of a Policy Flow Without Being Bound by 
His Acts. Hartford Fire Ins. Co. vs. Brown (Fla.) coce GSD 


Error on Part of Insurer Does Not Make Policy Void Through Pre- 
a. Accepted When Offered. Bauman vs. Met. Life Ins. 
o. (Wis 


‘ Ly 
Insurer May Waive Forfeiture. Loftis vs. Pacific Mut. 
of California (Utah) 
Stipulations in a Fire Policy as to the Conditions on Which It Shall 
ave Its Beginning and Become Operative as a Contract Can 
Be Waived. Gazzam vs. German Union Fire Ins. Co. (N. C.)..1566 
The Insurer in a Policy Declaring That It Shall Lapse for the Non- 
payment of Any Premium When Due Has the Option to Avoid 
a Forfeiture and Retain Policy in Force. Equitable Life Assur. 
Society of United States vs. Ellis (Tex.) 


Life Ins.. 


4B) ESTOPPEL AND WAIVER AS AFFECTED BY POWERS OF OFFICERS 
AND AGENTS. 


A General Agent of a Foreign Insurance Company Defined. Bank of 
Anderson vs. Home Ins. Co. of N. Y. (Cal.) 69 

A General Agent Can Waive Any Stipulations in the Policy Not- 
withstanding a Clause Therein Forbidding it. Hardy vs. Attna 
Life Ing. Co. (N. C.) 

Acceptance of Premiums by Officer Not Necessarily Reinstatement. 
Conway et ux. vs. Minnesota Mut. Life Ins. Co. (Wash.)..... 

Agent May Waive Forfeiture. Loftis vs. Pacific Mut. Life Ins. Co. of 
California (Utah) 

Agent’s Authority Not Sufficient to Estop Insurer From Relying on 
Terms of Its Written Contracts. Prine vs. American Central 
Ins. Co. (Ala.) 

Implied Authority of an Agent of an Insurance Company to Waive 
Forfeiture of a Policy for NonPayment of Premiums, Must Arise 
Out of the Relation of the Agent to the Business Affairs of the 
Company. Loftis vs. Pacific Mut. Life Ins. Co. of California 
(Utah.) 

Insurance Agents Vested With Authority to Insure Property May Waive 
Stipulations in Policy Purporting to Be Essential to Validity of 
the Contract. Shook et al. vs. Retail Hardware Mut. Fire Ins. 
Co. of Minnesota (Mo.) 

Insurance Company Not Bound by Act of Agent Where Policy “So 
Stipulates Against Verbal Binder. Robb vs. Millers’ Mut. Fire 
Ins. Co. (Pa.) 

Iren Safe Clause Held Waived Where Agent Said It Did Not Apply 
and Assured Did Not Read Policy. Old Colony Ins. Co. vs. 
Starr-Mayfield Co. (Tex.) 964 

Knewledge of Incempleteness of Building Presumed. New ‘Hampshire 
Fire Ina. Ce. ve. Blakely et al. (APE). cw cccccccccccccccccccccce S89 
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The General Superintendent of an Insurance Company in a City May 
Bind Company by Conversations With Holder of Life Policy Re- 
garding Sufficiency of Proofs of Death. a vs. Metropoli- 
tan Life Ins. Co. (Mass.) 917 

Waiver of Forfeiture Where One of the Insurers Has" Insured Make 
Proofs of Loss and Volunteers Information That Loss Will Be 
Paid. Co-operative Ins. Ass’n of San Angelo et al. vs. Ray (Tex.)..1946 

Where Company’s Agent Knew of Vendor’s Lien on Property at Time 
of Delivery of Policy, Company Was Estopped From Proving 
such Lien. Mecca Fire Ins. Co. vs. Smith (Tex.).......eseeeee 990 


(C) KNOWLEDGE OR NOTICE AS CONSTITUTING ESTOPPEL OR WAIVER. 


qi) What yee RY Knowledge or Notice. — vs. heeernpnranue wane Ins. 85 
o (Ky. eer ceccseccscces 
Bank of Anderson vs. Home Ins. Co. of N. ¥. 6s 

Assured’s Knowledge That Company’s Agent Is Not Pretecting Com- 
pany’s Interests Does Not Prevent Statement to Agent Being 
Notice to Company. Huestess et al. vs. South Atlantic Life 
Ins. Co. (S. C.) ° 

Knowledge by Agent That Building on Leased Ground, Estopped Com- 
pany From Claiming Forfeiture. Atlanta Home Ins. Co. 
Smith et al. (( >.) 

Policy Not Invalidated by Chattel Mortgage or Diversity of Ownership, 
if Agent Has Knowledge of Same. Merchants’ Mut Fire Ins. Co, of 
Colorado vs. Harris et al. (Colo.) 

Sole and Unconditional Ownership Prooves Property Insured. 

Fire Ins. Co. vs. Chapman et al. (Tex.) 

Where Condition of Health Known to Agent Company Put on Notice. 
Huestess et al. vs. South Alantic Life Ins. Co. (S. C.) 

Where Agent Insuring Had Knowledge of Insured Condition Industrial 
Company Held Liabe. Metropolitan Life Ins. Co. vs. we. 
(Ind.) 

Where One Applying for Fire Insurance Told the Agent That His Title 
to the Property to Be Insured Was a Homestead Entry and the 
Application Stated That Fact, the Information Given to the 
Agent Was Binding Upon the Company as to the State of the 
Title. Queen of Arkansas Ins. Co. et al. vs. Taylor (Ark.) 

The Making of an Assessment Upon a Premium Note by a Mutual Fire 
Insurance Company, and Collection and Retention of Assessment 
After Loss Has Occurred and After Notification of Facts Which 
Create Forfeiture, Not a Waiver of Forfeiture and Same Does Not 
Revive Void Policy. Towle vs. Dirigo Mut. Fire Ins. Co. (Me.).. 

An Insurance Company With Knowledge That Insured’s Title to the 
Property Insured Was Only ‘\hat of a Homestead Entry, Having 
Issued Policy, Is Estopped From Claiming Forfeiture. 

Arkansas Ins. Co. et al. vs. Taylor (Ark.) 

Other Insurance Permissible if Agent Notified. National Union Fire 
Ins. Co. vs. Dorroh (Tex.) 

Assured’s Knowledge That Company’s Agent is” Not Protecting Com: 
pany’s Interests Does Not Prevent Assured’s Statement to Agent 
Being Notice to Company. Huestess et al. vs. South Atlantic Life 
Ins. Co. (B. C.) 


MISTAKE, NEGLIGENCE, OR FRAUD OF AGENT 


Collusion Between Agent and Assured a Fact for the Jury. Loftin vs. 
Great Southern Home Benev. Ass'n (Ga.) 


EXPRESS WAIVER. 


Bank of Anderson vs. Home Ins. Co. of N. Y. (Cal.) 

Though Insurance Company Knew Vessel Had Not Been Repaired, 
Payment of Loss Caused by Fire Not Waiver of Conditions in 
Policy. Manheim Ins. Co. vs. Tyner.—Alliance Ins. Co. vs. 
Same.—Sea Ins. Co. of Liverpool, Eng., vs. Same (Ky.) ...... 

A Policy Requirement That a Waiver of Provisions Be Indorsed on the 
Policy Can be Waived. Metropolitan Life Ins. Co. vs. Johnson 
(Ind. 

IMPLIED WAIVER. 

In General. Bank of Anderson vs. Home Ins. Co. of N. Y. (Cal.) ... 

A Waiver of the Forfeiture of a Life Policy Can Only Result From 
Negotiations or Transactions With Insured After Knowledge of 
the Forfeiture, by Which Insurer Recognizes the Validity of the 
Policy. Equitable Life Assur. Society of United States vs. Ellis 
( Tex.) Peeccecen ckeee 

Any Agreement or Declaration on the Part of an Insurance Company 
Which Leads a Party Insured, Honestly to Believe That by Con- 
forming Thereto a Forfeiture of His Policy Will Not Be Incurred, 
Followed by Conformity on His Part, Will Estop the Company 
From Insisting Upon a Forfeiture. Lord vs. Des Moines Fire Ins. 
Co. (Ark.) 

An Insurer’s Agent Who, Knowing of a Violation of a Provision of the 
Policy Against Other Insurance, Makes No Move to Cancel the 
Policy, But Treats It as a Subsisting Contract, Waives Such Pro- 
vision. Rogers vs. Home Ins. Co. of New York (Mo.) 1434 

Company Liable Where Agent Issues Policy Without Proper Investiga- 
tion. German Fire Ins. Co. of Peoria vs. Herbertson et al. 
(COlO.) we eeeee oc ceccccccccers 
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Courts Eager to Seize on Facts Waiving Forfeiture. Montano vs. Missa- 
nellesse Society of Mut. Aid. (N. Y. ...-1658 

In Employer’s Liability Policy Insurer by Continuing to Participate 
in Defense, Was Not Estopped to Deny Liability on the Policy, 
Where Judgment for the Employee Was on the Ground of Vio- 
lation of the Statute. Sargent Mfg. Co. vs. Travelers Ins. Co. 
(Mich.) - 

Insurance Agent, Making Inspection of Premises and Seeing ‘Conditions 
That Might Increase Hazards, Must Instruct Insured Regarding 
Same. Mongeau vs. Liverpool & London &/Globe Ins. ‘Co. of Liv- 
erpool, England (La.) 

Insured May Not Forfeit Poucy by Delaying Payment When Insurer 
Accepts Delayed Payments but in an Action on a Policy the Re- 
verse is the Case, Crosby vs. Vermont Accident Ins. Co. (Vt.)..2036 

Insurer in Issuing Policy With Knowledge of Insured’s Interest, 
Waived Its Right to Claim Insured Was Not Unconditional 
Owner of Property, But Held in Trust, Policy Binding. Keane 
vs. Century Fire Ins. Co. (lowa) 

Insurer’s Omission to Disagree to Stipulation Limiting Amount of Other 
Insurance Does Not Constitute.a Waiver of Stipulation by Insurer. 
Rogers vs. Connecticut Fire Ins. Co. of Hartford (Mo.) 

Nonpayment of Assessment Forfeiture Which Prior Reinstatement 
Does Not Affect. Conway ‘et ux. vs. Minnesota Mut. Life Ins. 

Co. (Wash.) 761 

Nonpayment of a Premium Not Forfeiture of Policy Where Money Is 
Tended Before Maturity. _Baumann vs. Met. Life Ins. Co: (Wis.). 320 

Repudiation of Liability Waivers Antecedent _ Conditions. Darling vs. 
Protective Assur. Society of Buffalo (N. Y.) eboetie« 

‘Return of Fire Policy, Theretofore Violated, to Insured by Agent, Will 
Operate as‘a New Contraet Between the Parties Issuing and Re- 
ceiving Same. Farmers’ Nat. Bank et al. vs. Delaware-Ins. Co. 
(Ohio) 

The Custom of the Lodge to: Waive Certificate ‘of Health Forbids ‘a 
Declaration of Forfeiture on That Ground. Worley vs. Supreme 
Lodge Royal Achates (Neb.) ....:4 . 753 

Three-Fourth Value Clause Effective Under Rev. St. 1909 § 7030 of. the 
Laws of Missouri. Rogers vs. Connecticut Fire Ins. Co. of Hart- 
ford. (Mo.) 1776 

Under Rev. St. 19.9 § 7030 ‘of - Missouri « Prohibiting Issuance of Fire 
Policies for More Than Three-Fourths of the Value of the Prop- 
erty, an Insurer Sued: on a Mercantile Stock Is Estopped to Show 
That Insurance Exceeded Such Limit When — Issued. Sur- 
face vs. Northwestern Nat. Ins.-Co.: (Mo.). 3 8 wba 

Where Assured Having: Violated Policy Returns it. to. Meront ‘for Modifi- 
cation and Agent Fails to Act Within Reasonable -Time. Policy 
is Binding. Farmers’ Nat. Bank et al. vs. Delaware Ins. — 
(Ohio) ¢gctocehaee 

Where Fire Policy Is Delivered With.Full Knowledge of the Facts “on 
Which Its Validity May ‘Be Disputed, Insured Estopped From 
Asserting Such Validity. Mecca Fire Ins. Co. vs. Smith (Tex.). 990 

Where Insurance Agent Agrees to Pay Premium and Neglects to Do 
So and Insured’s Death Occurred Before Payment Company Not 
Liable. Cook vs. Metropolitan Life Ins. -Co. (Mo.) 661 

‘Where Insurer Waived Liability, Noncompliance by Beneficiary. Not 
Binding. Darling vs. Protective Assur. : Society. of. Buffalo 
CN. ¥; 

Where Indemnity Insurer Recognized * Validity of Policy, It Could 
Rely on Breach of Warranty. Creem et al.-vs. Fidelity & Cas- 

‘ ualty Co. of New York (N. Y.) 

Where Liability Company Insists That It Is Not Chafgeable Because 
of Violation of Law by Insured, It May Defend ‘Insurance Action 
and Not Waive [ts Rights to Defend Liability. Mason-Henry 
Presa ‘ve. Althea. Life Ine: Ca. .€6. Fibs csrdds teeters cewecsces.xe o 2046 

Where Proof Established That Employee Under Fourteen, Policy 
of None Effect, No Estoppel. Fairbanks Canning Co. vs. Lon- 
don Guaranty & Accident Co. (Mo.) 

‘Where Policy Required That Before it Took Effect an: Inventorv 
_Should be Made by’the Assured and That Otherwise the Policy 
Would be Void, Acceptance of the Premium Waived This Pro- 
vision. Northern Assur. Co. of London vs. Carpenter (Ind.)...1218 


«2) Compary Must Tender Back Premium if It Desires to Depend en the 
Theory of False Representations. State Life Ins. Co. vs. Jenes 
(Ind.) 

‘A Defense < ‘alse Statement Cannot Be ge Unless Premiums 
Received Have Been Returned. Commercial Life Ins. Co. vs. 
Schroyer (Tnd.) 

A Fire Insurer Waives a Stipulation. Limiting Other Insurance 
lecting and Retaining a Premium Knowing the Facts. Ropete vs. 
Connnecticut Fire Ins. Co. of Hartford. (Mo.) 

A Life Insurer Waived the Right to Forfeit an Industrial Policy on 
account of {tnsured’s .Previous Physical Condition by Retaining 
rand Collecting Weekly Premiums With Knowledge of Her Con- 
dition. Metropolitan Life 'ns.. Co. vs. Johnson (Ind.) 

Any Agreement or Declaratian on the Part of an Insurance Company, 
Which Leads a Party Insured, Honestly to Believe That‘ by Con- ; 
forming Thereto a Forfeiture of His Policy Will- Not Be, Incurred, 
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t pany to One-Fifth the Amount of the Indemnity, Was Not 
t Waived Because Defendant Repudiated Its Liability on the 
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Foliowed by Conformity on His Part, Will Estop the Company 
from Insisting Upon a Forfeiture. Lord vs. Des Moines Fire Ins. 
CO GEERE stb nb cee behead &. D6GRASOSDDASLAES. 504400846 CERO ROWE EES 1936 
Collection of Premium After Forfeiture by’ Default Waives Forfeiture. 
Loftis vs. Pacific Mut. Life Ins. Co. of California. (Utah)....1048 
Demand, Acceptance, or Retention of Premiums or Assessments. John- 
son vs. Retail Merchants’ Mut. Fire Ins. Co. (Minn.)....... sees 100 
Nenpayment of Premium Not Forfeiture of Policy Where Money Is 
Tendered Before Maturity. Baumann vs. Met. Life Ins. Co. 













LD 4E60044 86602659040 OR KOR SOMA CHENG b00450 b0NO0d 0-6 406 320 
Non-payment of Premiums on Time Voids Policy. Crosby vs. Vermont 

ns ehh hse OE RAd SAKES ER Aw EN RSS A AOR ACRES 2036 
Policy Is Lapsed From Date When Accident Occurred Until Date of Re- 

newal. Crosby vs Vermont Accident Ins. Co. (Vt.)...........05- 2036 
Stipulation in an Accident Policy Providing for Acceptance of Delayed 

Premiums and Issuance of New Policy, A Waiver of Right of 

Forfeiture. Crosby vs. Vermont Accident Ins. Co (Vt.)........ 2036 
Subsequent Payment a Waiver of Forfeiture. Loftis vs. Pacific Mut. 

Bee EGG. CO. GE GCRMBITRER. CUSRD). cccccccccscvesoneccane oeee 1048 







The Making of an Assessment Upon a Premium Note’ by a Mutual Fire 
Insurance Company, and Collection and Retention of Assessment 
After Loss Has Occurred and After Notification of Facts Which 
Create Forfeiture, Not a Waiver of Forfeiture and Same Does Not 
Revive Void Policy. Towle vs. Dirigo Mut. Fire Ins. Co. (Me.).. 389 

Where Company Accepts Premium Long Over Due It Is a Waiver of the 
Delay. Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. 
SE: MU bce b a sba ik eaknh 6 a ake 55 baw ASS WKOL OEE sok koe ae 19@ 

Where Insurer Has No Knowledge That Insured Had Misrepresented 
Facts in Answers He Did Not Waive Forfeiture by Receiving 
Two Monthly Assessments During Period of Investigation. Ber- 
man vs. Fraternities Health & Accident Ass’n (Me.)........... 566 

Where Insurer Has No Knowledge That Insured Has Misrepresented 
Facts in Answer He Did Not Waive Forfeiture by Receiving Two 
Monthly Assessments During Period of Investigation. Berman 
vse. Fraternities Health & Accident Ass’n (Me.) ......ssseeeees 566 

Where Policy Required That Before it Took Effect an Inventory 
Should be Made by the Assured and That Otherwise the Policy 
Would be Void. Acceptance of the Premium Waived this Pro- 
vision. Northern Assur. Co. of London vs. Carpenter (Ind.)....1218 

Where Premium on Accident Policy Accepted by Agent After Date 
Specified in Receipt, Insurer Does Not Forfeit Policy. Crosby vs. 
Vermnent ASSEReRE BNO. Co. (CVE )ecccccccns cesccvcveccesceccsce 2036 

qa) An Insurer’s Agent Who, Knowing of a Violation of a Provision of the 
Policy Against Other Insurance, Makes No Move to Cancel the 
Policy, But Treats It as a Subsisting Contract, Waives Such Pro- 
vision. Rogers vs. Home Ins. Co. of New York (Mo.) ...... «oe 1484 

A Condition in a Health Policy That Notice in Writing Should Be 
Given Within Ten Days of the Beginning of the Illness, and 
That Failure to Do So Should Limit the Liability of the Com- 























Ground That the Premium Was Not Paid in Time. Dewey vs. 

Dees CRIED CO. Ts Fed. ocwrcccccccsescsscccscesesccenves 1506 
When Insurance Company Accepts Proof of Loss” and Agrees to Pay, 

It Waives Right to Claim Breach of Contract. Oehler vs. Phenix 

Wee. Co. CF TEAPtEOTe, COMB, (EEO) occ ccccccccsescccccssvescccese 214 
Where Adjuster Paid for Estimate to Rebuild House of Insured He 

Waived Forfeiture. Lord vs. Des Moines Fire Ins. Co. (Ark.)....1936 


(@) PROVISIONS OF POLICY AS TO NONFORFEITURE AND REIN- 
STATEMENT. 
A Fire Insurance Company Is Liable for Loss Pending Expiration of the 
Ten Days’ Notice of Cancellation of a Policy, Even if Policy Was 
Obtained by Misrepresentation, Where the Company Did Not 
Seek to Rescind Immediately on Discovery of the Fraud. Smith 
Sh; SO, SO: TO, OEE. Bedi ccawacneh os ¥4504.0-0.60:0'e pune es nace -1601 
Evidence That Insured’s Health Not Good When Policy Procured Inad- 
missible, as His Death Occurred Over a Year After Delivery of 
Policy, and All Premiums Due Thereon Had Been Paid. Mohr 
vs. Prudential Ins. Co. of America (R. I.) ....ccsceceecsecs 476 
Only Insured and His Beneficiary May Benefit by Incontestable Clause. 
Prudential Ins. Co. of America vs. Mohr. (U. 8. C. C.)........1 
Where Suicide Occurred After Time Stipulated in Policy, Beneficiary 
May Recover. Mutual Life Ins. Co. of New York vs. Durden 
—Durden vs. Mutual Life Ins. Co. of New York (Ga.)........ 2118 

























Risks and Causes of Loss. 


(A) MARINE INSURANCE. 
qa) Under Marine Policy of Insurance Wages, Provisions and Port Ex- 
penses of Yacht, Constitute a General Average Charge Recover- 
able Under Clause in Policy. Risley vs. President & Directors 
of Ins. Co. of North America (U. B.)...cccccccccccccvccccccce 2161 
(B) INSURANCE OF PROPERTY AND TITLES. 
(1) «Place and Cause of Loss in General. Jones et al. vs. Met. Casualty Ins. 
Co. CWis.) wccccccccccevees ee rcccccccece Ccvcercvcce ves cececseces 
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A Policy Insuring Against Loss of Live Stock by Windstorm, Cyclones 
or Tornadoes, Is Not Limited to Loss Due to Direct Physical 
Injury to the Stock, as by Throwing Them to the Ground or 
Driving Them Against Some Obstacle. Jordan vs. Iowa Mut. 
Tornado Ins. Co. of Des Moines (Iowa) aevecececscl ee 

A Policy Insuring Against Loss by Burglary of Any Merchandise in 
Premises Situated in the State of New York Insures Against 
Burglary as Defined by New York Statutes. Rosenthal et al. 
vs. American Bonding Co. of Baltimore (N. Y.) coeee 

“Windstorm” Defined as Storm of More Than an Ordinary Gust ‘of 
Wind, No Matter How Prolonged. Jordan vs. Iowa Mut. Tor- 
nado Ins. Co. of Des Moines (Iowa) .. . ea - 1065 

Word “Indirectly” as Used in Policy Contract * Exempts Company 
From Liability Where Loss Occurred Indirectly by Order of 
Civil Authorities. Hocking vs. British America Assur. Co. of 
Toronto, Canada (Wash.) coctccce 100 

Immediate Disablement and Terms Thereto “Applying Do Not “Reter te 
Death. A®tna Life Ins. Co. vs. Bethel (Ky.) ......ceseeeesseeee I 

A Policy Insuring Against Loss by Burglary of Any Mercnandise in 
Premises Situated in State of New York Insures Against 
Burglary as Defined by New York Statutes, and Policy Not 
Limited to Common-Law Burglary. Rosenthal et al. vs. American 
Bonding Co. of Baltimore (N. Y.) seennekeen 

Owner entitled to Procure Fire Policy for Mortgagee’s Benefit ‘and This 
Contract is Enforceable at the Suit of Mortgagee Without Regard 
of Any Act of the Owner Kelsey vs. Agricultural Ins. Co. of 
Watertown, New York (N. J.) -1830 

Where Building Begins to Burn Before Walls Fall, Fallen “Buliding 
Clause Does Not Apply. Davis vs. Connecticut Fire Ins. Co. 
(Cal) .. 

Fumigation Cause of Fire. Hocking vs. British ‘America ‘Assur. 

Toronto, Canada (Wash.) 

Damages Resulting From Efforts Made in Good Faith ‘to Save Property 
From a Fire, by Breakage, Removal, Water or From Loss by 
Theft Consequent Thereto, Are Within the Loss Covered by a 
Policy. Farmers’ & Merchants’ Ins. Co. vs. Cuff (Okla.)........ 1944 

Fact That Windstorms, Cyclones or Tornadoes, Accompanied by Other 
Conditions Contributory to Loss, Does Not Relieve Insurer From 
Liability. Jordan vs. Iowa Mut. Tornado Ins. Co. of Des 
Moines (Iowa) sed edeee saeco 

“Proximate Cause” Defined. Hocking Ve. * British ‘America Assur. Co. 
of Toronto, Canada (Wash.) aes een’ 

A Policy Insuring Against Loss by Burglary of “Any” “Merchandise in 
Premises Situated in State of New York Insures Against 
Burglary as Defined by New York State Statutes, and Policy Not 
Limited to Common-Law Burglary. Rosenthal et al. vs. American 
Bonding Co. of Baltimore (N. Y.) wooo 1308 


{C) GUARANTY AND INDEMNITY INSURANCE. 


Henderson Ltg. & Pwr. Co. vs. Maryland Casualty Co. (N. Y.)... 187 
Contractor Liable for Injuries Received by Pedestrian Caused by 
Falling Over Obstruction in Street. Creem et al. vs. Fidelity & 
Casualty Co. of New York (N. Y.) ... seeeees 600 
Credit Insurance—The Policy Also Provided *“Outstandings on the 
Books of the Indemnified January 1, 1903, Shipped Since Septem- 
ber 1, 1902, Shall Be Covered Upon the Same Conditions and 
Shall Be Included in the Same Manner as if the Goods Had 
Been Shipped Since January 1, 1903.” Julius Steinwender et al. 
vs. Phila. Casualty Co. (N. Y.) ... coos 198 
Insurer Not Liable on a Guaranty Policy” Where Description of *Em- 
ployee’s Duties in Application for Same Are Misleading. Buch- 
ner vs. Title Guaranty & Surety Co. (N. Y.) veeeeee  LB1O 


LIFE INSURANCE. 


Where Beneficiary is Sane and Kills the Insured and Then Commits 
Suicide, Her Beneficiaries Cannot Recover. Metropolitan Life 
ee Se eS US SS reer -120T 

Ne Recovery Where Messenger Proved Negligent. Great Northern ‘Ex- 
Press Co. vs. National Surety Co. (Minn.) 418 

Recovery by Beneficiary Where Insured Had Complied With Terms” of 
Policy. Mutual Life Ins. Co. of New Yorx vs. Durden—Durden 
va. Mutual Life Ina. Co. of New Work (Gi) .ccccccdcviccvccccces 211 

Where Suicide Occurs After Expiration of Time Limit in Policy Com- 
pany Liable. Harrington vs. Mutual Life Ins. Co. of New York 
CN. D.) ccccccvoccccesccnccheGe 

Suicide Defined as “Intentional Self-Destruction by” One Who Is Sane.” 
Mutual Life Ins. Co. of New York vs. Durden—Durden vs. Mutual 
Life Ins. Co. of New York (GG@.)..ccccccccscccccces 

Where Insured Lived Up to His Contract, Insurance Recoverable by 
His Beneficiary. Mutual Life Ins. Co. of New York vs. Durden 
—Durden vs. Mutual Life Ins. Co. of New York (Ga.). 


ACCIDENT INSURANCE. 
AZtna Life Ins. Co. va. Bethel (Ky.) ...ccsccccccccccccccccsccce 208 
General Accdt. & Life Assur. Corp., Ltd., vs. Meredith (Ky.) 401 
A Death Must Result Directly = ae Stanton vs. Travelers Ins. 
Co. (Conn.) . Ceececrcctieensebeawacne WN 
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A Postal Clerk While Riding in a Mail Car in Performance of His 
Duties is Not a “Passenger” as Defined in an Accident Policy. 
Bogart vs. Standard Life & Accident Ins. Co. (Wash.) .........1803 

“Accident” defined in Accident Policy as ‘Event Taking Place Without 
One’s Foresight or Expectation.” Ludwig vs. Preferred Acci- 
dent Ins. CO. OF Th, F.C) -o.winencscenesekiccnsissccescece O80 

Expression ‘‘Unnecessary Exposure to Danger” Includes Exposure At- 
tributable to Negligence on the Part of the Assured. Pacific 
Mut. Life Ins. Co. vs. Adams et al. (Okla) ....sceccacccccecces 578 

Injuries to Wholly and Continuously Disable Assured Not Applicable 
Where Death Occurs Within Ninety Days. General Accdt. & Life 
Assur. Corp., Ltd., vs. Meredith (Ky.) 401 

Insurer Liable for Whole Amount of Policy When Insured Committed 
Suicide by Poison. ee vs. Travelers Ins. Co. of Hartford, 
Conn. (Mo.) os RE 

One Riding on Excursion Boat ‘Is ‘a * Passenger of a Common Carrier 
Under an Insurance Policy. Dunn vs. New en Casualty 
Co. (N. Y.) o. ° 396 

Platform of Railroad Depot Is ‘a Public Highway. “Ruda vs. Great 
Eastern Casualty & Indemnity Co. (Minn.). errr. | 

“Public Conveyance” as Described in Accident Policy as One * Propelled 
by Gasoline, Covers Accident While Riding in an Automobile 
Hired From a Taximeter Company. | Primrose vs. Casualty Co. 
of America (Pa.) 

Statute Making Employer Liable for Injury Not. Chargeable to His 
Fault Is Unconstitutional as a Taking of Property Without Due 
Process of Law—Even in the Case of Peculiarly Hazardous 
Employments. Ives vs. Buffalo Railway Co. (N. Y.).....eseeee 

“Wounds” Defined in Accident Policy as “Injuries of Every Kind 
Which Affect the Body, Including Bruises, Contusions, Fractures, 
Luxations, ete., or Any Lesion of the Body.” Thompson vs. 
Loyal Protective Association (Mich.) 

Where It Can Be Proven That Insured Died From Effects of Pistol Shot 
Accidentally Discharged. Recovery. crb vs. Commercial Mut 
Accident Co. (Pa.) ae 


XIII. Extent of Loss in Liability of Insurer 


(A) MARINE INSURANCE. . 

(4) “Free From Particular Average” and ‘Particular Average Clause” as 
Used in Marine Policy Defined Means That the Insurer Does Not 
Asssume Liability for a Partial Loss, in Absence of Occurrence of 
the Casualties Specified. Pacific Creosoting Co. vs. Thames & 
Mersey Marine Ins. Co., Limited (U. 8S.) eae wees cee 

In Marine Insurance Policy W here Vessel Insured Against Loss by Fire 
Only and Amount of Valuation is Not.Inserted in Policy, Re- 
covery Estimated on Valuation of Vessel at Commencement of 
Risk Including Stores. Peninsular & O. S. S. Co. vs. Atlantic 
Mut. Ins. Co. (U. 

American Clause in Marine Policy Cannot be Enlarged or Affected by 
Contracts of Subsequent Insurers. Peninsular & O. S. 
vs. Atlantic Mut. Ins. Co.. (U. 

Under a Policy of Marine Insurance on a Vessel, Whether a Valued 
or Upen Policy, Where the Value of Vessel Exceeds the Amount 
of Insurance, the Underwriter is Only Liable as a Co-Insurer 
on the Excess. Peninsular & O. S. S. Co. vs. Atlantic Mut. 
Ins. Co. (U. S&S. 

Where Valuation Clause Not Filled Out the Policy is “an Open One and 
the Question of Value Subject to Proof. Peninsular & O. S. 

S. Co. vs. Atlantic Mut. Ins. Co. (U. § 

Cest of Towing to Nearest Port Held General Average. La Fonciere 
Compagnie D’Assurances Contre les Risques de Transport de 
Toute Nature vs. Dollar (U. 58.) 103 

Libelant Entitled to Recover Full Amount Paid in General Average, 
Rule Applied Applicable to Cargo and Ship Alike. British & 
Foreign Marine Ins. Co., Ltd., vs. Maldonado & Co., Inc. (U. S.). 398 


INSURANCE OF PROPERTY AND TITLES. 

“Total Loss’? as Described in Fire Policy Means Where, Though Only 
Partly Burned, It Is Rendered Unfit for the Purpose for Which 
It Was Constructed, and Where There Is an Ordinance or Law 
Prohibiting Reconstruction. Palatine Ins. Co., Ltd., vs. Nunn 
(Miss. ) 

“Total Loss” in a Fire Policy Means Such Destruction as Renders It of 
No Value for the Purpose for Which It Was Used. Rogers vs. 
Connecticut Fire Ins. Co. of Hartford (Mo.) 

Extent of Liability in General. Jenks vs. Liverpool & London & Globe 
Ins. Co. (Mass.) 106 

A False Statement of Interest if Honestly Made Is Not Sufficient - to 
Avoid Policy. Wilson vs. Germania Fire Ins. Co. (Ky.)........: 66 

A Provision in a Fire Policy That Insurer Shall Not Be .Liable, Beyond 
Actual Value Destroyed by Fire, for Loss Caused by Ordinance 
or Law Regulating Construction or Repair of Buildings, Is In- 
valid Under Code 1906, § 2592. Palatine Ins. Co., Ltd., vs. Nunn 
(Miss. ) ° C0405 One bebe oes coos ROE 
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Average Clause in a Fire Policy Is Intended to Apply to Manufactories 
or Storehouses Where Amount of Contents Is Not Determinable 
Until a the Loss. Dahms & Sons Co. vs. German Fire Ins. 
Co. (la.) 

Average Clause Not Valid Under Section 1746 of Iowa Insurance Laws. 
Dahms & Sons Co. vs. German Fire Ins. Co. (Ta.) 

Company May Be Penalized to Pay 25 per cent of Loss in Addition if 
a Member of a Tariff Association. German Alliance Ins. Co. vs. 
Foster K. Hale, Jr. (U. S.) 

Insured Entitled to Full Valuation of Goods; That Is, Actual Cost tor 
Replacement of Same. Southern Nat. Ins. Co. vs. Wood. (Tex.). 

Insurer May Recover Actual Cash Value of Article at Time of Fire. 
Mechanics’ Ins. Co. vs. C. C. Hoover Distilling Co. (U. 


yD wane 

Insured Not Entitled to Recover Rental Value of Property. Williams- 

burgh City Fire Ins. Co. vs. Weeks Drug Co. (Tex.) ...-..eeee 

Plaintiff Entitled to Recover on One-Half of Party Wall and Easement. 

Question of Profit Immaterial. Nelson vs. Continental Ins. Co. 
Ss 


(U. 8.) 

Sale of Lot on Which Building Burned Had Stood and Part of 
Foundation Wall Still in Condition to Be Used in Erection of 
New Building No Proof That Loss Was Not Total. Hartford 
Fire Ins. Co. vs. Dorroh (Tex.) 

The Provisions of the Valued Policy Law Making the Amount Named 
in an Insurance Policy Covering Improvements on Real Estate 
Conclusive Evidence of Value in Case of Total Loss, Do Not 
Apply to Loss of Rents Through Destruction of Such Improve- 
ments. Amusement Syndicate Co. et al. vs. Prussian Nat. Ins. Co. 
et al. . 

The Value of Insured Goods at Time of Fire Is Amount Recoverable. 
Dakin vs. Queen City Fire Ins. Co. of Sioux Falls, S. D. (Ore.).. 

Under Code 1906, Section 2141 of Bankruptcy, Insured Has Right to 
Assert Exemption of Life Insurance Policy, as Has Also Legal 
Representative After His Demise. Dreyfus vs. Barton (Miss.).. 

Where a Policy Insured a Building for a Certain Amount, and the 
Furniture for Another Amount, the Amount on the Building 
Became a Fixed Demand Upon the Total Destruction of the 
Property. Co-operative Ins. Ass’n of San Angelo et al vs. Ray 
( Tex.) 

Where Liability for Profits Exists the Insurer’s Liability Extends Only 
to the Same Percentage as Exists Between Sound Value and 
Damage. Page vs. Northern Ins. Co. of N. Y. (N. Y.). 

Where Policy Contained Stipulation That Liability Should Be Measured 
by Loss of Rent Until Building Rebuilt or Repaired, Recovery 
Should Be Based on Time and Cost of Construction of Old Build- 
ing, Had City Authorities Permitted Same to Be Re-erected. 
em Syndicate Co et al. vs. Prussian Nat. Ins. Co. et al. 
(Kan.) eee 

Where Wallis Condemned by City Engineer as Unsafe, Insured Is En- 
titled to Full Amount of Loss Sustained. New Orleans Real 
Estate Mortvage & Securities Co. et al. vs. Teutonia Ins. Co. of 
New Orleans, et al. (La@.) .....ccccccecees 


A Pro Rata Clause of a Michigan Standard Policy Providing That the 
Insurer Shall Not Be Liable For a Greater Proportion of Any Loss 
Than the Amount Insured by the Policy Shall Bear to the Whole 
Insurance on Property, Applies to a Case Where a Prior ed 
Became Void on the Issuance of Another Policy. 
Concordia Fire Ins. Co. (Mich.). 


Insurance Company Not Liable for Goods Lost ‘After the Fire. Levi 
vs. Palatine Ins. Co. (N. H.) ......... Pocevaccendes.ce 
Where Fire Loss Exceeds Amount of Insurance Segregation of Property 


333 
549 


- 347 


499 


1882 


Unnecessary. Winchester vs. North British & Mercantile Ins. 
174 


Co. of London & Edinburgh 
Insurer Liable for All Costs. Conqueror Zinc & Lead Co. "vs. AStna 
Life Ins. Co. (MO.) .ccccccccccccccccccccce 


GUARANTY AND INDEMNITY INSURANCE. 
An Employee Has No Rights Against Employers’ Surety Company. 
Cayard et al. vs. Robertson & Hobbs et al. (Tenn.) .......-s008 
Credit Insurance—-That the Only Experience That would Prove Valu- 
able Would Be a Satisfactory Experience, Namely, Such as 
Would Be Derived From a Knowledge of the Financial Re- 
sponsibility of Customers Proved by the Amount of Indebtedness 
They Have Shown Themselves Able to Pay. Julius Steinwender 
et al. v s.Phila, Casualty Co. (N. ¥.) eeccscces eeccccesee 
Insurer Is Not Liable for Interest on a Ju '’gment for “Injuries Pending 
an Appeal Taken by Insurer. Brewster et al vs. Empire State 
Surety Co. of N. Y. (N. Y.) aececanes 
Interest Pending Appeal on Judgment Against Employer in Employers’ 
Liability Policy Does Not Begin to Accumulate Until Judgment 
on in. Serotoes Trap Rock Co. vs. Standard Accident Ins. 
oO. eeccsece cesecces eeccscevceccccccesece 
Judgment Against a Contractor ‘for “Injuries ‘to’ a Pedestrian Falling 
Over Obstruction in Street Caused by a Subcontractor in Per- 
formance of His Contract Is Not a Judgment Against the Sub- 
contractor Within the Stipulation of Policies, Creem et al. vs. 
Fidelity & Casualty Co. of New York. (N. Y.) ...cescesceccees 
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(D) LIFE INSURANCE. 


The Present Value of a Paid-Up Policy is Such a Sum as, at 
a Reasonable Rate of Compound Interest, Will Equal the Face of 
the Policy at the End of the Period of Expectancy of Insured. 
Supreme Lodge Knights of Pythias vs. Neeley (Tex.)..........1l1 


(B) ACCIDENT INSURANCE. 


4Stna Life Ins. Co. va. Bethel (KYy.) ....cccccccvcevsccscesceces 
In an Accident Policy Under Code 1906, § 2675, Prohibiting Policy 
Stipulations Limiting the Time Within Which Suit May Be 
Commenced to Less Than One Year After Loss, and Limiting 
Insurer’s Liability to One-Fifth of the Amount Not Enforce- 
able. General aon Fire & Life Assur. Co. vs. Walker 
(Miss. ) rer TT ee cercescccccce 
Law Imposing ‘Liability ‘in’ ‘Accident. Insurance, on Employer in Cer- 
tain Hazardous Occupations Where There Is No Negligence on 
His Part, Unconstitutional. Ives vs. Buffalo Railway Co. (N. Y.) 
Plaintiff to Be Entitled to Benefit for Paralysis Must Lose Entire Use 
of One Hand. Fidelity & Casualty Co. of N. Y. vs. Hart (Ky.).. 


XIV. Netice and Preof ef Loss. 


(A) REQUIREMENT IN GENERAL. 


Bank of Anderson vs. Home Ins. Co. ef N. Y. (Cal.) 6 
A Noncompliance With a Clause of a Fire Policy, Providing That Proof 
of Loss Should Be Made in Sixty Days, Does Not Render Policy 
Void, but Requires Proofs of Loss Before Instituting an Action. 
Dakin vs. Queen City Fire Ins. Co. of Sioux Falls S. D. (Ore.)..1893 
Claim for Fire Loss Not Iuvalidated by Insured’s Failure to Make State- 
ment Within 60 Days After Loss. Connecticut Fire Ins. Co. vs. 
Colorado Leasing, Mining & Milling Co. (Colo.).... 
Compliance With Provision of a Policy Insuring One Against Losses 
by Insolvency of Customers, in Excess of a Certain Per Cent 
of the Total Sales of Insured During the Term of the Policy, 
That Insured Shall Within 20 Days After Receiving Information 
of the Insolvency of Any Customer Give Insurer Notice Thereof, 
Does Not Take Place of Compliance With Provisions. Shedd vs. 
American Credit-Indemnity Co. of New York (Ind.)............1617 
Delirium No Excuse for Failure to Serve Notice of Sickness Under 
Accident Policy. Whiteside vs. North American Accident Ins. 
Co. of Chicago (N. Y.) 349 
Employer Must Use Reasonable Care to Ascertain ‘When Accident 
Happens So That He May Notify Company. Piercy vs. Frank- 
fort Marine, Accident & Plate Glass Ins. Co. of er 
the-Main (N. Y.) acuvcucas, OOO 
Filing Proofs With Local Office Not Sufficient. ’ Fisher ‘Vs. ‘Travelers’ 
Ina. Co. (TOMR.) .cccccce ecccccckGad 
Immediate Notice of Loss Defined. Will & one Co. vs. ‘Rochester 
German Ins. Co. (N. Y.) ..ceseees cocccce 4 
Immediate Notice Defined. Attna ‘Life Ins. Co.” vs. Bethel (Ry. 108 
Immediate Written Notice of Accident or Injury Necessary. Pidlity 
& Casualty Co. of N. Y. vs. Hart (Ky.) ..... seeeee 685 
Imperative That Immediate Notice Shall be Given in Marine Insurance 
to Recover Loss. Whalen et al. vs. Western Assur. Co. of 
Toronto (U. 8.). +++-12370 
In an Accident Policy Insured Is Entitled to” Recovery ‘for Twenty-six 
Weeks of Illness Following the Time When Notice of Disability Is 
Given. Miner vs. National Casualty Co. (Mich.) 20 
Notice and Proof of Death Furnished Within Reasonable Time 
Proven. Pacific Mut. Life Ins. Co. vs. Adams et al. (Okla.)... 67 
The Provision in a Policy Insuring a Merchant Against Any Loss, Over 
a Certain Per Cent of Insured’s Sales, Through the Insolvency 
of His Customers, and Requiring That Insured Shall Make a 
Final Statement of Claim Within 30 Days After the Expiration 
of Policy, Is Binding in the Absence of a Waiver. Shedd vs. 
American Credit-Indemnity Co. of New York (Ind.)...... -1617 
Where Fire Policy Payable to First and Second Mortgagees as Their 
Interest Might Appear, Mortgagees Must Notify Company of the 
Less. Amery VE. BOUECS 108. CO. CHAR) ocisiccisccesscccc 122 
Where Insured Cannot Give Valid Reason for Waiting Thirty Days 
Before Notifying Company. No a — et al. vs. 
Western Assur. Co. of Toronto (U. S.).... cooecket® 
Where Owner Refuses to File Proof of Loss, Right. 
McDowell vs. St. Paul Fire & Marine Ins. Co. et al. (N. Y.)....1758 
Where Policy Lost, Delay in Serving Notice of Death Excused. Con- 
tinental Casualty Co. vs. Lndsay (Va.). 806.000 134 
Where Policy Required N tice of Loss to Be “Given to the “Company, 
Notice to Its Agent Not Sufficient. Caldwell vs. Virginia Fire & 
Marine Ins. Co. (Tenn.) 1 
Where Proof of Loss Is Required Within Sixty Days After the Fire 
Occurs, Such Requirement Has Effect of Postponing Right of 
Action Until Proof of Loss Be Furnished. 8. M. Smith Ins. 
Agency vs. Hamilton Fire Ins. Co. (W. Va.) Risa ve nes Cee 
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(B) FORM, REQUISITES, AND SUFFICIENCY OF NOTICE AND PROOFS 


Misstatements in Proofs of Loss or in Insured’s Examination Under 
Oath Would Not Prevent Recovery Unless They Were Intentionally 
Made. North British & Mercantile Ins. Co. vs. Nidiffer (Va.)..2030 

Proofs of Loss Also Held Notices of Loss. Will & Baumer Co. vs. 
Rochester German Ins. Co. (N. Y.) coon 

Requirement That Insured Make Complete Inventory of “Goods “Lost 
Cannot Be Disrerarded Unless Insurer So Agreed. Seattle Mer- 
chants Ass’n. vs. Germania Fire Ins. Co. of New York et al. 
(Wash.)...... 

Where the Insured in His Application for Insurance Informed the Agent 
That His Interest in the Land Was That of a Homestead Entry, 
His Statement in the Proof of Loss That tne Building on His 
Land, is Not Ground For Forfeiture. Queen of Arkansas Ins. Co. 
et al. vs. Taylor (Ark.)........ 


(C) EFFECT OF STATEMENTS AND PROOFS. 


Jenks vs. Liverpool & London & Globe Ins. Co. bs 

Misstatement in Proof of Loss No Bar to Recovery When Insured Did 
Not Intentionally we Dacsions — * Mercantile Ins. Co, v 
Nidiffer (Va.)...... ae 


«D.) ESTOPPEI. OR WAIVER AS TO NOTICE AND PROOFS. 


qi) Insured Must Notify Company of Loss in Writing. Levi vs. Pala- 
tine Ins. Co. (N. H.) 

The Provisions of an Insurance Policy, Requiring ‘Waiver to Be in 
Writing, Has No Reference to Proofs of Loss and Stipulations 
to Be Performed After Loss. Morgenstern vs. Insurance Co. 
of North America of Philadelphia, Pa. (Neb.)........ . 


Acts or Omissions Constituting eer or Waiver. Actna Life Ins. 
vs. Bethel (Ky.) . eoccece 

Demand for an Autopsy to Discover “Cause of Death Constitutea ‘a 
Waiver of Proofs of Death. Fisher vs. Travelers’ Co. 


(Tenn. ) 
Denial of “Liability Waives Proofs. Fidelity & Casualty Co. of N. Y. 
vs. Hart (Ky.) . e 
In Nebraska a Fire Insurance Agent, in Charge of ‘and. Having Power to 
Adjust a Loss, May Waive Proofs of Loss, Though Policy Contain 
Clause ‘“‘That No Person Authorized to Act in Any Manner Re- 
lating to the Insurance Unless Authorized in Writing.” Morgen- 
os — Insurance Co. of North America of Philadelphia, Pa. 
(N eccccece 
Proof of Loss Within’ Time Limit Not Waived by Frequent Demands for 
Inventory. Seattle Merchants Ass’n vs. Germania Fire Ins. Co. of 
New York et al. (Wash.) . 1764 
Proofs of Loss Deemed Waivered When Insurance Company, Through 
Its Adjuster, Proceeds to Adjust. Ross et al. vs. Phenix Ins. 
Co. (Kan.) «1259 
fending Forms of Proof of Death Held a Waiver by the Company et 
Strict Compliance. Continenta! Casualty Co. vs. Lindsay (Va.).. 184 
Waiver Must Be Evidenced by Some Affirmative Act. Shedd vs. 
American Credit-Indemnity Co. of New York (Ind.)...........1617 
Where a Policy Contains Clause, Limiting Authority of Agents, as 
Found in the Standard Insurance Policies, an Adjuster of Com- 
pany Has No Power to Waive Proof of Loss. Slater vs. Wil- 
liamsburgh City Fire Ins. Co. (W. Va.) occcse chee 
Where Insurer Denied All Liability Under Policy Within ‘Time Limit 
Allowed for Making Proofs of Loss, It Thereby Waives the Neces- 
sity for Further Proofs. Keane vs. Century Fire Ins. Co. (Iowa) 998 
Where Local Agent Had Authority to Issue Policies Receive Premiums 
and Adjust Loss, He May Waive Proof of Loss. Citizens’ Fire 
Ins. Co. vs. Lord (Ark.) 


XV. Adjustment of Loss. 


(A) ADJUSTMENT AND SETTLEMENT. 


After Adjustment Plaintiff Received 75 per cent of the Loss as Ad- 
justed and Gave a Receipt “In Full of All Such Claims” and 
the Amount Accepted Because of the Alleged Insolvency of the 
Defendant, Plaintiff Claimed That in Case It Should Appear That 
Any Other San Francisco Creditors Received a Higher Amount, 
the Defendant Would Pay the Plaintiff the Difference. Held, 
That the Words “In Full of All Such Claims” Were Ambiguous 
and That Parol Evidence Was Admissible to Show the Agreement 
Under Which the Receipt Was Executed. Haas Bros. vs. Ham- 
burg-Bremen Fire Ins. Co. (U. 8.) 

Arbitrator Is Not Disqualified Because He Had Been Selected at Dif- 
ferent Times by Different Insurance Companies and in Some 
Instances by the Defendant, to Act as Arbitrators for Them in 
Similar Cases. Levin vs. Northwestern Nat. Ins. _— * Mil- 

* waukee (U. S. C. C.) ... ‘ -1469 

Plaintiff Not Bound by Fraud on Part of De 
He Did Not Participate in the Same. Prussian Nat. Ins. Co. of 
Stettin, Germany, vs. Terrell (Ky.) édueusene ceenee SOO 
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APPRAISAL AND ARBITRATION. 


An Adjustment of Loss by Appraisers, When Same Stipulated in Policy, 
Does Not Impair the Force and Effect of the Policy. Steinberg 
et al. vs. Boston Ins. Co. et al. (N. Y.) -+ 1494 

A Provision in an Insuran:e Policy That in the Event of Disagreement 
as to the Amount of Loss. Same Shall Be Ascertained by Two 
Competent and Disinterested Appraisers, the Company and the In- 
sured Each Selecting One, Is an Agreement for Appraisement and 
Not of Arbitration. American Steel Co. vs. German-American 
Fire Ins. Co. (N. Y.). 

Appraisal of Goods Must Be Within the Time Limit. 

Ins. Co. (N. H.) 

Assured May Contest an Award Improperly Given in an Action on “the 
Policy. He Need Not Bring Separate Action to Set Aside the 
Award toss et al. vs. Phenix Ins. Co. (Kan.) 

Award on a Fire Policy May Be Set Aside, on the Ground of Fraud. 
Dixie Fire Ins. Co. et al. vs. American Confectionery Co. et al. 
( Tenn.) 

In Absence of Fraud Papers Executed at Same Time in Settlement of 
Loss Should Be Construed Together and Where Apparent That 
Mistake Made It Should Be Corrected. Siegele vs. Des Moines 
Mut. Hail Ins. Ass’n (3. 

In Fire Policy Insured Can Sue After Time Limit for Arbitration Has 
Elapsed. Winchester vs. North British & Mercantile Ins. Co. of 
London and Edinburgh. (Cal.).... 

Mistake of Judgment on Part of Arbitrators in Determining Sum 
of Amount to Be Allowed on Loss, Is Not of Itself Sufficient to 
Authorize a Court to Interfere With the Award. Levin vs. 
Northwestern Nat. Ins. Co. of Milwaukee (U. S. C. C.) 

The Fact That Two Referees, After Orally Agreeing Upon and Select- 
ing the Thira Referee, Agree to Thereafter Sign a Writing Nam- 
ing the Referee Selected, Does Not Show That the Oral Selection 
Was Not Final. Astell vs. American Cent. Ins. Co. et al. (Minn.).1266 

Where Fire Policy Provided for the Adjustment of Any Loss by Ap- 
praisers, the Adjustment Was Conclusive Evidence of Loss. 
Steinberg et al. vs. Boston Ins. Co. et al. (N. Y.) ..cceeeeeeceee L494 


EFFECT OF STATEMENTS AND PROOFS. 
Failure to Appraise the Goods After Loss Is Only Available as a De- 
fense Where the Parties Disagree as to Amount of Loss. 


Shook et al. vs. Retail Hardware Mut. Fire Ins. Co. of Minne- 
sota (Mo.) 


XVI. Right to Proceeds. 
(A) INSURANCE OF PROPERTY. 
ql) Bailor Has Interest in Policy From Time of Its Issuance—Carrier Only 
Entitled to Freight Charges. Robert ne & Co. vs. Auto 
Express Co. (N. J.) .. eee 616 
Rights of Mortgagees Protected by Stipulation “in Policy. Amory vs. 
Reliance Ins. Co. (Mass.) 1224 
The Standard Mortgagee Clause Creates an Independent Contract of 
Insurance for the Separate Benefit of the Mortgagee. Reed et al. 
vs. Fireman’s Ins. Co. of Newark. (N. J.) 
Where Premises Insured Against Fire for Mortgagee’s" Benefit and an 
Appropriation in Advance by the Parties of the Insurance 
Money for Satisfaction of Notes Secured by the Mortgage, and 
Where Insurance Money Paid, Neither Party May Without Mutual 
Conse nt ns cere Bonham vs. Johnson et 


seeunennianr "Beuity. Nashvilte Trust Co. vs. First Nat. Bank et 
al. (Tenn.) ° 
A Mortgagee, Holding as Collateral a Policy Against a Fire Loss With 
a Mortgfgee Clause Attached, Cannot Recover for a Fire Loss 
After He Has Sold His Bond and Mortgage Even if the Transfer 
Has Not Taken Place. Kupfersmith et al. vs. Delaware Ins. Co. 
of Philadelphia. (N. J. 
Mortgagee May Recover on Policy Amount of Mortgage Though Col- 
lateral Security Released. Amory vs. Reliance Ins. Co. (Mass.).1224 
To Effect Change of Beneficiary Insured Must Have Consent of Insurer. 
Sheppard vs. Crowley (Fla.) 
Where the Writing Which Assiens a Bond and Mortgage Does Not, 
Terms, Transfer a Chose in Action, Nor the Policy of Insurance 
on Which It Is Claimed to Rest, a Contract Different From That 
Made by the Written agreement Cannot Be Read Into It. Kup- 
fersmith et al. vs. Delaware Ins. Co. of Philadelphia. (N. J.)..1938 
Where Policy Assigned, Third Person Had No Rights Under the Pro- 
tection of His Interests in Other saan Amory: vs. Re- 
liance Ins. Co. (Mass.) 


LIFE AND ACCIDENT INSURANCE. 


Beneficiary Provision of Policy to Be Construed as a Testamentary Pro- 
vision for the Benefit of the Assured. ee vs. New Amsterdam 
Casualty Co. (N. ‘. 
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Beneficiary’s Representatives Must Prove Survivorship. Dunn vs. New 


Amaterdam Casualty Co. (MN. Vi) ccceccccccvcccvnsacecscsionse 395 
Change of Beneficiary in Life Insurance Policy Must Take Effect at 
Time Agreed. Sheppard vs. Crowley (Fla.).... w.ccscccsceccece 170 


Change of Beneficiary Obtainable Only by Returning Policy to Com- 
pany With Written Request for Proper Indorsement Beneficiary 
Has Vested Interest. Deal vs. Deal et al. (N. C.) ....eeeeee 468 
The Wife and Chidlren as Only Heirs at Law of Deceased Child of As- 
sured Entitled to One-Third of the Amount of Policy. Wharton 
tal. Va... Drewry 6 Gh. (GG) écccccccccccscccevccectuncceqes 420 
Under Code 1906, Section 2141 of Bankruptcy, Insured Has Right to 
Assert Exemption of Life Insurance Policy, as Has Also His 
Legal Representative After His Demise. Dreyfus vs. Barton 
GRIM): « cctcdies Cactaahece ctuveiebnenes Sascabans | ceneneannue 755 
Where a Life Policy Provided That It Should Be Paid to the Bene- 
ficiary of Insured Last Designated on the Back of the Policy, 
if Living, One So Designated, Under the Wisconsin Law, Took 
a Vested Interest in the Policy. In re Hogan (U. S. D. C.)...... 1419 
Where Change of Beneficiary Was Pending and Unfinished When Insured 
Died, and Upon His Death the Amount of the Insurance Was 
Payable to His Estate, state Immediately Has a Vested Right. 
Ghenpard ve. Crowies CPTicccac cveweece ceepes ovacdy wacdes 1700 
Where Insurer at Insured’s Request Altered Policy So as to Make It 
Payable to Insured’s Second Wife and Son There Was Sufficient 
Transfer of Policy. York vs. Flaherty et al. (Mass.)........... 2096 
Widow and Next of Kin Entitled to Recovery Under Code of Ten- 
nessee in Preference to Creditors. Nashville Trust Co. vs. First 
Nat'l Bank et al. (TeMM.) ...ccccccccccccccccessecccsecscseses - 664 


43) Creditor by Debtor’s Death Recovers on Policies Amount Plus Interest 
and Premiums Paid by Him When Account Stated. Stacy vs. 

PRPMOE CRO) ccvccccocdcecacecousdcarectcaunedsercdauctacene news - 281 
A Creditor Who, in Pursuance of a Bona Fide Effort to Secure Pay- 
ment of His Debt, Insures Life of Debtor and Takes the Policy 
in His Own Name or for His Own Benefit, Is Dntitled to the 
Proceeds of Entire Policy. Fitzgerald et al. vs. Rawlings Im- 


phemient Ca. GR Gh Gee Peaceccccdedoctens eviavéancasecanseens 1565 
Copartner Only Entitled to Amount of His Debt. Smith vs. Hessey ‘ 
CRO). cecccticncicess enetisteuctdvene: evveguctee encseuaseecs eo 86 


Shipper Entitled to Insurance Money Though Insured Express Com- 
pany Insolvent. Robert Williams & Co. vs. Auto Express Co. 
CH. Gad svivccccccctevandecseedesdesevesues ness ceecacasatecean - 615 


One Voluntarily Paying Premiums on a Policy on the Life of One in 
Which He Has No Insurable Interest May by Proper Action 
Establish a Lien Against the Policy to Recover Premiums Paid. 
Hall vs. Prudential Ins. Co. of America (N. Y.)...... seee eoeees 1647 

Payment of Premiums by Third Person on a Life Policy Gives Payee 
Right to Place Lien on Policy Which Holds in Face of, Assign- 
ment. Morgan et al. vs. Mutual Benefit Life Ins. Co. (Cal.)....1704 

Transfer of Life Policy to Insured’s Wife Not Voidable Because of 
Assurances Made by Insured to Some of His Creditors. York vs. 
Pipnerey 6. BE. CAME) « cccccnccticecorecscene AvShecuverasaseaune 2096 

Where Policy Assigned for Payment of Debt Widow Only Entitled te 
Remaining Equity. Nashville Trust Co. vs. First Nat'l Bank 
C6 Gh (TOMB) ccccecccvcoccdccosvencncccuctensceccseessedeuene 664 

Where Policy Assigned, Third Person Had No Rights Under the 
Protection of His Interests in Other Mortgage. Amory vs. Re- 
Hanes ING: CO CREMMR Peciscccickicté seteneuse tunceauecescovacese 1224 

Widow Is Not Entitled to Reduce the Proceeds of a Life Insurance 
Policy Out of Which the Creditors Are Entitled to Payment. 
Ware VR Pees. GE Ri. CAM ec ccccccavcks cesaacevaescecawuas 20 


(Cc) INDEMNITY INSURANCE. 


Limitation of Action by Surety Company Under Subrogation Doctrine. 
United States Fidelity & Guaranty Co. vs. Adoue & Lobit (Tex.).1624 
City of Philadelphia to Use of Thompson vs. Fidelity & Deposit 
CO. GF TEASFIGNG. CRORE ceicicsccctenecs Ssbsedsekecousvaccaae 16 


4D) ACTIONS TO DETERMINE RIGHTS TO PROCEEDS. 


Where Policy Assigned, Third Person Had No Rights Under the 
Protection of His Interests in Other Mortgage. Amory vs. Re- 
TREO TO. OG. CR Ricencteun covnawane. Aedenesetae” snaennee 1224 

Widow and Next of Kin Entitled to Recovery Under Code of Ten- 
nessee in Preference to Creditors, Nashville Trust Co. vs. First 
astewesl TE GC Gh CUO). ccccccaccccetccdscvccsescecceeses 664 

Widow Is Not Entitled to Reduce the Proceeds of a Life Insurance 
Policy Out of Which the Creditors Are Entitled to Payment. 
One ‘WE. DPImeeee GE By  COUBOERs oe cicncane civawadeatuccvesxages 20 


XVII. Payment or Discharge Contribution and Subrogation. 
{A4) PAYMENT OR DISCHARGE. 
Attorneys Need Not Be Paid by Subrogee. Cary et al. vs. Phenix 7 


CO MG OE COD KAA CC LADA CAe a a KeR KEES asee sees KdeaEKate 
Authorizing a Penalty for an Insurer’s" ‘efusal to Pay a Loss, Applies 
to Life Insurers. Cox vs. Kansas City Life Ins. Co. (Mo.)...... 1183 
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In Arkansas Where an Insurer Fails to Pay a Loss Within the Time Pre- 
scribed by the Policy After Demand, It Is Liable, for the Penalty 
of 12 Per Cent of the Amount Prescribed by Law, as Well as a 
Reasonable Attorney’s Fee to Be Taxed by the Court. Queen of 
Arkansas Ins. Co. et al. vs Taylor (Ark.) 

Insurer Must Give Some Reasonable Cause Why Loss Should Not Be 
Paid. Rogers vs. Connecticut Fire Ins. Co. of Hartford. (Mo.)..1776 

Insured Entitled to Interest on Judgment From Date of Judgment 

Award. Tomson vs. Iowa State Travelng Men’s Ass’n. (Neb.)..2043 

Liability of Insurer in a Policy of Indemnity Against Loss Does Not 
Attach Until Loss Has Been Suffered by Insured Paying Dam- 
ages Awarded Against Him. Conqueror Zinc & Lead Co. vs. Altna 
Life Ins. Co. (Mo.) 721 

Money Retained by Insurance Company to Meet the Demand of In- 
sured’s Creditors Does Not Draw Interest. York vs. Flaherty et 
al. 

Penalty for Attorney’s Fees, Proper Where Administrators of Insured 
Sent Certified Copies of Letters of Administration to the In- 
surance Company With Request for Proof of Death Blank. 
Metropolitan Life Ins. Co. vs. Shane (Ark.) 

Penalty of Attorney’s Fees Will Not Be Imposed Unless Statutory De- 
mand Properly Made. Mutual Life Ins. Co. vs. Ford.—Ford vs. 
Mutual Life Ins. Co. (Tex.) 

Policy Valid as Against Insurer in Favor of the Beneficiaries in the 
Policy. Monast vs. Manhattan Life Ins. Co. (R. I.) 

Proof by Explicit Evidence Unnecessary Where Life Insurance Company 
Refuses to Pay Loss Without Litigation. Cox vs. Kansas City 
Life Ins. Co. y coool 

Statute of Missouri Imposing 10 Per Cent Additional Judgment for 
Damages in Case of Unsuccessful Litigation Is a Penal Statute 
Not Enforceable in New York. Wollman vs. National Fire 
Ins. Co. of Hartford (N. Y.) 

When Amount of Fire Loss Payable to Mortgagees as their Interests 
Might Appear, Interest Should be Allowed on Amount From Time 
Amount is Ascertained. Amory vs. Reliance Ins. Co. (Mass.)..1234 

Where Liability for a Portion of a Loss on a Vessel Was in Dispute Be- 
tween Successive Insurers, a Contract Between the Company Is- 
suing the First Policy, Which Admitted its Liability for and Paid 
a Part of the Loss, and the Owner, by Which the Company 
went the Sum in Dispute, to be Repaid in Case it Was Recovered 
From Insurers, is Valid, and Does Not Amount to a Voluntary 
Payment of the Loss Which Prevents a Recovery by the Owner 
gee ae a Peninsular & O. S. S. Co. vs. Atlantic Mut. Ins. 
Co. (U. 


The Obligation of an Insurer Issuing Indemnity Policy Does Not Be- 
come Fixed Until Insured Has Paid the Judgment Rendered 
Against It for Injuries to an Employee. Interest Not Recoverable 
on Judgment for Time Elapsed in Circuit Court and Its Affirm- 
ance by Supreme Court. Conqueror _ & Lead Co. vs. Attna 
Life Ins. Co. 


SUBROGATION. 


In Employer’s Liability Insurance, in Which the Insurer’s Contract Is 
One of Indemnity, Insurer on Payment to Assured of Amount 
of Loss Is Subrogated in a Corresponding Amount to the As- 
sured’s Right of Action Against Any Other Persons Responsible. 
Travelers Ins. Co. vs. Great Lakes Engineering Works Co. (U. S.)1078 
Action by an Insurer Against a Railroad Company to Recover the 
Amount of a Fire Loss Paid by Plaintiff, Who Took a Subroga- 
tion Contract From Insured Under the Insurance Policy, Caused 
by Fire Set by the Railroad Company, Allegations in the Petition 
That Defendant Had Settled With the Insured for the Damages 
Over and Above the Amount of Insurance Policy, Are Not Sub- 
ject to Exceptions, Where Petition Did Not Show That the Set- 
tlement Was Made in Compromise of Loss Sustained. Tex. & 
N. O. R. Co. vs. Commercial Union Assur. Co. - London, Eng. 
(Tex.) seeeee L496 


Subrogation Where Policy Seevtien for Subrogation an Assignment— 
Formal Assignment Unnecessary. Cary et al. vs. Phenix Ins. Co. 
et al. (Conn.) 

Insured Owner Is Only Proper Party to Recover for Damages to 
Property by a Wrongdoer Where Loss Exceeds Insurance. 
Shawnee Fire Ins. Co. vs. Cosgrove et al. 

Where a Mortgagee Insures Solely for His Own Interest and Collects 
for Fire Loss Company May Be Subrogated to His Rights. 
Leyden vs. Lawrence et al. (N. J.) 

Where Fire Caused by Negligence of Railroad Company, and Loss Paid. 
Texas & N. O. R. Co. vs. Commercial Union Assur. Co. of Lon- 
don, Eng. (Tex.) 00500 0k 60S 

When Insured Attempts to Reach a Settlement With ‘Wrongdoer, With- 
out the Consent of Insurer, It Is Insurer’s Duty to Intervene in 
the Action. Shawnee Fire Ins. Co. vs. Cosgrove et al. (Kan.)..1761 

Where Insured Accepts Settlement From Wrongdoer, and Insurer Has 
Made No Effort to Protect His Rights, He Can Recover Nothing 
From Insured. Shawnee Fire Ins. Co. vs. Cosgrove et al. (Kan.)..1761 
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Where Towing Company Insures Cargo of Barge in Tow Making In- 
surance Payable to Owner, Held That the Towing Company Was 
the Insured, But That the Company Did Not Secure Any Rights 


by Subrogation Against Barge. The H. A. Baxter et al. (R. I.).. 398 


XVIII. Action on Policies 
(A) RIGHT OF ACTION AND DEFENSES. 
A Clause in a Policy Requiring Proof of Loss Within a Specified Time. 


Will Be Liberally Construed in Favor of the Insured. Dakin ie 


Queen City Fire Ins. Co. of Sioux Falls S. D. (Ore.)......... 
Arbitration Not a Necessity Where Company, After Proper Notice of 
Loss, Denied All Liability and Refused to Pay. Orient Ins. Co. 
of Hartford, Conn. vs. Kaptur. (Ind.)..........+.. eceese 
If Compromise Settlement Repudiated by Assured He Must. Pay * Back 
Money Received Before Commencing Suit. Thomas vs. Conti- 


- 1586 


nental Ins. Co. of N. Y. (Ky.) coocee OF 


Fraud May Be Proven'in an Action on the Policy. Steinberg et al. vs. 
Boston Ins. Co. et al. (N. Y.) .....- ccccccccccces 
Judgment Conclusive of Facts Pleaded and “Bond Insured Where His 


Liability Is Assured Against by Liability Company. Mason- es 


Press vs. Attna Life Ins. Co. (N. al 
Member of Mutual Fire Insurance Company Must Use Remedy for Ad- 
justment Provided by Contract Before He Can Bring Suit. Al- 


1494 


len vs. Patrons’ Mut. Fire Ins. Co. of Michigan, Ltd. (Mich.)... 97¢ 


No Damages Recoverable for Discontinuance or Breach of Contract. 
Robinson vs. Mutual Reserve Life Ins. Co.—Scovill vs. Same 


(vu. 8.) 

No Defense to Suit on Life Policy Where it Can Be Proven That In- 
sured Had Serious Disease at Time of Application for Policy 
and No Return of Premiums as Tendered. Metropolitan Life 
Ins. Co. vs. Johnson (Ind.)..........++-+ 

Notice of Accident a Condition Precedent to Recovery Though Obliga- 
tion to Give Notice Erroneously Described as a Warranty. 
Piercy vs. Frankfort Marine, Accident & Plate Glass Ins. Co. of 


190 


118 


Frankfort-on-the-Main (N. Y.) «e+ 889 


name _ ed With Terms in Policy. Levi vs. Palatine Ins, 

Oo. ¢ 

Proof of Loss Is Not Necessary Where Insurer Denies All Liability. 
Shawnee Fire Ins. Co. vs. Roll (Ky.) ° 

Statute Extending Time to Commence Suit on Fire Policy, 
Retroactive. Smith & Marsh vs. Northern Neck Mut. 
Ass’n of Virginia (Va.) 

The Failure of an Insured After a Loss to Name “an Appraiser, Where 
Policy Provides That Une Should Be Named in the Event of a 
Disagreement, Does Not Constitute a Defense When No Disagree- 
ment. Phoenix Fire Assur Co. vs. Murray et al. (N. Y.) ° 

Unless the Mortgagee Clause Attached to a Fire Insurance Policy Makes 
It Obligatory on the Mortgagee to Furnish Proofs of Loss and 
an Appraisement, It Is Not a Condition Precedent to His Right of 
Action That He Furnish Them. Reed et al. vs. Firemen’s Ins. 
Co. of Newark. (N. J.) 

Where an Insurance Policy Provided That No Action Could Be Main- 
tained Until the Amount of Loss Had Been Determined by 
Arbitrators, and the Insurance Company Had Rejected Their 
Determination, the Insured Cannot Support an Action Without 
Showing That the Insurer Was Given Notice of the Award. 
Weisman vs. Fireman’s Ins. Co. (MA&as8.).......ceceecceeeees 

Where Loss Occurs on a Fire Policy, Both Parties Bound by Conditions 
of Policy, Even Though Adjustment Takes Place. Steinberg et 
al. vs. Boston Ins. Co. et al. (N. Y.) coccce 

Where Companies Liable for Proportionate Share and One Defense De- 
termines It, Equity May Step in to Avoid Multiplicity of Suits. 
Dixie Fire Ins. Co. et al. vs. American Confectionery Co. et al. 
(Temn.) .cccccccce eeeccocescceceese 


@®) JURISDICTION AND VENUE. 


Mullen vs. No. Accdt. Ins. Co. (8. D.) 
Insurer Bound by Employee’s Judgment. Creem et al vs. Fidelity iy 


491 


772 


1712 


-1579 


Casualty Co. of New York (N. Y.) coccce COO 


Service of Summons Not Sufficient When Made Merely on Officer of 
Corporation as Agent for Foreign Insurance ee Castell 
vs. Sterling Fire Ins. Co. (N. Y.) ........ eccccoce 

The Right Accorded Insured Under Rev. St. 1895, art. “1585, subd. 12, 
Providing That Suits Against Life and Accident Insurance Com- 
panies or Associations May Be Brought in the County and Pre- 
cinct in Which the Person Injured Resides at the Time of Such 
Injury, Is a Substantial Right of Fudamental Importance, of 
Which He Cannot Be Deprived, Except by the Legislature. 


Eaton vs. International Travelers’ Ass’n of Dallas (Tex.)........1508 


TIME TO SUE AND LIMITATION. 


Limitation of Action by Surety Company Under Subrogation Doctrine. 
City of Philadelphia to Use of a vs. x a9 — - _— 
Co. of Maryland (Penn.) 
United States Fidelity & Guaranty Co. Vs. 
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Six Months’ Limitation Applies Only Where Sufficient Time Remains 
in Which to Bring Suit Within Six Months From Said Death. 
Pacific Mut. Life Ins. Co. vs. Adams et al. (Okla.) .. .....++.. 673 

A Limitation of Right to Sue Contained in a Surety ssond Furnished 
for Compensation and in Form Selected by the Surety, Will Be 
Construed Strictly Against a Claim Which Impairs the Surety- 
ship. Fitger ern Co. vs. American Bonding Co. of aoa 

A Plea in an Action on a Policy Which ‘Avers That the Application 
Therefor Reciteu That Insured Applied for a Policy to Be Based 
on a Statement of tacts Warranted to Be True, Suuiciently Avers 
a Warranty as Against a Demurrer. Hunt vs. Preferred Accident 
Ins. of New York. 

A Provision in a Fire Policy Not Ww aived by Insurer Refusing Payment 
to One Not the Ow ner of Premises. Irwin vs. Insurance 
North America. 

An Action Upon a Policy, Brought a "Year After a ’ Fire woss, Cannot Be 
Defeated by a Showing That, Although There Had Been a 
Disagreement as to the Amount of the Loss No Arbitration Had 
Been Had, Where Insured and Insurer Both Had Been Inactive 
in the Matter. Amusement Syndicate Co. et al. vs. Prussian Nat. 
Ins. Co, et al. “ 

Terms of Fire Policy Not Applicable to Mortgagor. 

German Alliance Ins. Co. of New York (N. Y. 

Action Brought After Expiration of Time Limit Not Binding. 
tion in Accident Policy Construed. Creem et al. vs. Fidelity & 
Casualty Co. of New York (N. Y.) Terre ere 

Company Waived Limitation to Begin Suit by Assuming Defense of 
Subcontractor. Creem et al. vs. Fidelity & Casualty Co. of New 
York (N. Y.) 600 

Limitation in Policy of Time to Commence Suit Regarded as Harsh 
and Will Be Deemed Waived if There Is Any Reasonably Suffi- 
cient Evidence. Fellman vs. Royal Ins. Co. (U. S.) 983 

Stipulations and Conditions in a Standard Fire Policy Which Relate 
to the Proceedings After the Liability of the Company Has Ac- 
crued, Relate to the Mortgagor Only. Heilbrunn vs. German 
Alliance Ins. Co. 0. New York. (N. Y.) 

Suit May Be Brought After Expiration of Twenty-Six Weeks of Dis- 
ability—Limitation Defined Under Health — Porter vs. 
Casualty Co. of America (N. Y.) eovce 

Where a Proviso in a Surety Bond Limits the’ Right to Bring Suit 
Thereon to a Period of Six Months After First Breach of the 
Contract, the Breach Referred to is a Breach Creating Liability 
on the Bond. Fitger Brewing Co. vs. American Bonding Co. of 
Baltimore. (Minn.).... 

Where Mortuary Fund Payable to Beneficiary on Insured’s Death 
Not Equal Amount Stated in Policy, and Where Same Is Collect- 
ible From Members of Insured’s Division, Company Must Show 
Why a Deficiency. Southern Life Ins. Co. vs. Logan (Ga.) -1878 

Whether Plaintiff Died of Injuries Which Resulted From “Unneces- 
sary Exposure to Danger” a Fact for Court to Decide. Pacific 
Mrut.. Tdfe Ins. Co. Ve. AGAMS Gt G1CORIE.) weccccccccccccccces OFS 


PARTIES AND PROCESS. 

The Assignor Being the Original Insured of a Life Insurance Policy Has 
Different Privity of Contract With Assignee to Demand Until 
Pleader. Love vs. Hartford Life Ins. Co. (Mo.) 

Action on Life Poilecy Must Be Brought in Name of Insured and 
Not That of His Personal Representative. Blinn et al. vs. Dame 
et al.—Dame et al. vs. Blinn et al. (Mass.) ........... 06886 

An Employee Has No Contractual Relation With an Insurer. ‘of His 
Employer. Morris vs. Travelers’ Ins. Co. (U. S. 

Foreign C haracter of Insurance Company Appears From Policy. Lam- 
bert vs. Property Ins. Co. Limited (N. Y.)... 

Under the Direct Provisions of Kirby’s Dig. Sec. 4376, the Sureties of the 
Bond Required by an Insurance Company May Be Joined as De- 
fendants in an Action, Upon Claims Based on the Policies. 
Queen of Arkansas Ins. Co. et al. vs. Taylor (Ark.) -.1914 

Service of Summons Not Sufficient When Made Merely on Officer of 
Corporation Acting as Agent for Foreign Insurance Company. 
Castell vs. Sterling (N. Y.) ....... iaeke tee eae sew’ aie ee 

An Insurance Broker Who Sends ‘Applications ‘for Insurance to a For- 
eign. Company, Delivers Policies Issued Thereon Sent to Him 
for Delivery, Collects and Remits Premiums, Retaining a Com- 
mission Which Is Allowed, Is an “‘Agent,’”” Within Burns’s Ann. 
St., 1908, 4102. McCord vs. Illinois Nat. Fire Ins. Co. of Spring- 
field et al. (Ind.) ... SRE h ope awenc abe seee CORRE 


(B) PLEADING. 
(i) «Declaration, Complaint, or Petition—If Complaint Alleges Performance 


of All Conditions in Policy of Insurance on the Part of the Plain- 
tiff, Generally It Must State That the Conditions Were Duly 
nT oaneue Feuerstein vs. German Union Fire Ins. Co. 88 
Aina Life Ins. Co. vs. ‘Bethei “(Ky.) sevocccctcveceocceccocsecces BOO 
Allegation of Neglect and Refusal to Pay Fire Insurance Is Sufficient 
Evidence of Nonpayment. Irwin vs. Insurance Co. of North 
America (Cal.). Oe 8800 BOSd0e Soeees seendeccscoececneuneee 
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An Action on a Fidelity Indemnity Bond Cannot Be Commenced Until 
Expiration of Three Months From Notice and Proofs of Loss 
Received. United States Fidelity & Guaranty Co. vs. Newton 
et al. (Colo.) cccewcccccdene 

Complaint Must Allege Facts Which’ Entitle’ Plaintife ‘to Sue. Prine 
ve. Amoticnn Contral Tek. Ca: CRIB Doc cncceccséctcccesceccsqucdaee 

Complaint Need Not Allege Filing of Proofs of Loss if It States Com- 
pany Denied Liability. Bank of Anderson vs. Home Ins. Co. 

Oe NM. ¥. (CBR) ccaccae ececccccscccccccccee 

Indomnity Insurance. ee States “Fidelity & ‘Guaranty Co. vs. Bar- 
rett (Ky.) .. eocceseses eoee 

Short Pleadng ‘Approved. Tiinois Lite Ins. Co. vs. “Connell (Gabon: 

Where Complaint Asks Only for Recovery of Partial Loss and To- 
tal Proved, Court May Allow Complaint to Be Amended to Al- 
lege Total Loss. Cluete et al. vs. Clintonville Mut. Fire Ins. Co. 
et al. (Wis.) .... ° ee eeseoe 

Where Terms of Contract. Fulfillea Company “Must “Pay. Piercy vs. 
Frankfort Marine, Accident & Plate Glass Ins. Co. of Frank- 
fort-on-the-Main (N. Y.) 


Plea or Answer. Eminent Household of Columbian Woodsmen vs. Kes- 
COOGEE CIGD bc oc.ce-Ceveneencocwekescdgnevensanees CCRChaCawES 

A Defense That the ‘Assured Did Not Comply With the. ‘Warranties Is 
Insufficient. Cosmopolitan Fire Ins. Co. vs. Putnal (Fla.)...... 

A Plea in an Action on a Policy Which Avers That the Application 
Therefor Recited That Insured Applied for a Policy to Be Based 
on.a Statement of Facts Warranted to Be True, Sufficiently Avers 
a Warranty as . vainst a Demurr r. Hunt vs. Preferred Accident 
Ins. Co. of New York. (Ala.). 1 

Condition of Insured’s Health at Time of Application’ a Question for 
the Jury. Empire Life Ins. Co. vs. Gee (Ala.) .......ee+++--0e1884 

Deed Ineffective for Usury. May Be Cured by Assignment. Athens 
Mut. Ins. Co. vs Evans. (Ga.) -1931 

In an Action. by Insured’s Executor to Recover Proceeds of Certain Life 

‘olicies, It Was No Defense to the Insurance Company That It 
Paid, Proceeds to an Assignee. Manhattan Life Ins. Co. vs. Cohen. 
(Tex.).* eeecse eces 

In an Action on a Fire Policy, “Insurer Not “Required to Furnish Insured 
With.. ‘an Itemized Statement of Property Insurea, Where 
Defense Raised of False eee Herzig et al. 
Washineton Fire Ins. Co. (N. Y.) 

In an Action on a Fire Policy the Facts Which Constitute the Fraud 
Must Be Specially Pleaded. Orient Ins. Co. of Hartford, Conn. 
vs. Kaptur (Ind.). 

Increase of Hazard Must "Be Pleaded. "Silver vs. London Assur. Corp. 
(Wash.) . KbedmOCEe 

Insurer Not Released From “Liability on * Policy” or “Insurance Is- 
sued in Name of Bishop as Representative of Church, as the 
Real Owners Could Receive no Compensation en Keane 
vs. Century Fire Ins. Co. (Iowa) ee 

Misrepresentations in Application Must Be Pleaded. 

Fidelity & Guaranty Co. vs. Newton et al. (Colo.) 

No Recovery Where Amount of Insurance Greater Than Actual Valua- 
tion of Property Unless Affirmatively Pleaded Mechanics’ Ins. 
Co. of Phila. et al. vs. C. A. Hoover Distilling Co. a 

Pleading Sustained. Against a Demurrer. Jackson vs. Mutual 
Ina. Co. of New yore CO. B.C. Go) cccvvcees waenade 

That a Suit on a Fidelity Indemnity Bond Is. Prematurely ‘Brought, 
Contrary to a Provision in the Bond, Must Be Taken Advantage 
of by Insurer. United States Fidelity & Guaranty Co. vs. Newton 
et al. 

Where complaint Asks Only for Recovery of Partial Loss, 
tal Proved, Court May Allow Complaint to Be Amended to Al- 
lege Total Loss. Cluete et al. vs. Clintonville Mut. Fire Ins. Co. 
et al. (Miss.) whee ' wamieen 

Where Defendant Alleged That Insured. ‘Had “Given False Testimony 
in an Examination Plaintiff is Entitled to a Bill of Particulars 
Showing in What Respects the Testimony Was False. Also 
What False Rooks of Account Were Made and What Ones With- 
held. Herzig et al. vs. Wash. Fire Ins. Co. (N. Y.) 

Where Policy Stipulates That Mortgagee File Bill of Particulars Re- 
garding Articles Destroyed by Fire, and Where Mortgagee Not in 
Charge of Merchandise and Had No Knowledge of the Stock, He 
Can Apply to the Courts for Relief and Avoid Giving Bill of 
Particulars by Permitting Examination of reese sing Char- 
tered —— of India, Australia & China vs. Nassau Fire Ins. Co. 


(N. 1 

Policy lesued in Name of Executor With Entire Management’of Estate, 
Who Is Also an Heir, Valid. Shawnee Fire Ins. Co. vs. Chapman 
et al. (Tex.) .. 

Examination of Managing Agent “of Insurance Company 
Refused. Hezig vs. Washington Fire Ins. Co. (N. 
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Whether Insured Increased Hazard by Habitually Keeping Gasoline on 
Premises a Question for Jury. Clute et al. vs. Clintonville 
Mut. Fire Ins. Co. et al. (Wis.) «ee 494 

Verdict anu Findings and New Trial. Bank of Anderson vs. Home 
Ins. Co. of N. Y. (Cal.) 

Assured Entitled to Recover Though Jury Find Policy Not Delivered. 
Devine vs. Federal Life Ins. Co. (IIl.) 

New Trial on the Ground of Newly: Discovered Evidence Admissible at 
_ Discretion of the Court. Wheelock vs. Home Life Ins. Co. 
(Minn.) r 

Plaintiff Had an Insurable Interest in Insured, a Nephew. Mohr vs. 
Prudential Ins. Co. of America (R. I.) . ste Ri CMe Kaew leeie 

Special Finding That Insured Executed and Delivered. to” the Agent of 
Insurer a Note for the First Year’s Premium on a Life Policy 
and at His Death Was in Default Thereon, and That the Policy 
Provided That Failure to Pay Any Premium or Note When Due 
Will Forfeit the Policy, Does Not Show a Forfeiture. Devine vs. 
Federal Life Ins. Co. (IIl.) 

Where Assured in Suit on the Trial From Proof of a Compliance of a 
Condition in the Policy to Proof of a Waiver Thereof an Ad- 
journment Is Not Granted, a New Trial Will Be. Queen Ins. 
Co. vs. Betbeze (Miss.) 


JUDGMENT AND EXECUTION. 


Evidence Justifying Recovery. Oklahoma Farmers’ Mutual Indem- 
nity Ass’n vs. Sutton (Okla.) 

Amount of Premium at Age of Issuance Must “Be Specified. 
dag vs. Metropolitan Life Ins. Co. (Mo.) ... 


COSTS AND ATTORNEY'S FEES. 


Assured Cannot Recover Penalty or Attorney’s Fees, Unless Demand of 
Payment Made Before Suit Started. Bankers’ Reserve Life Co. vs. 
Ellison (Tex.) 

Tn a Kansas Fire Insurance Policy Containing Clause ‘“‘Any Such Policy 
of Insurance Shall Allow the Plaintiff an Attorney’s Fee,” Applies 
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son. toa Judgment Upon-a Policy Insuring the Owner of the Building 


ae Loss of Rent Occasioned by Fire. Amusement Syndicate 
et al. vs. Prussian Nat. Ins. Co..et al (=an.) 


XIX. Reinsurance. 


: Association Cannot Claim Deduction in Final Payment Where No Con- 


dition Named in — or By- ae _— aw Ase’n 
vs. Carter et al. (Ark. 


** Flint 
vs. Westchester Fire Ins. Co. et al. (Mass.) ......,esc0+-- 508 


When Mortgagee Paid Amount Secured by Mortgage Insured May As- 

sign Remainder to Third Person. Flint et al. vs. Westchester 
Fire Ins. Co. et al. (Mass.) 

When Suit Brought on Insurance Certificate Same Must Be Oftered in. 
Evidenee. Spande vs. Western Life Indemnity Co. 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


Insured Need Not Name Relative or Dependent as eee - 
Camp Pacific Jurisdiction Woodmen “ the World et al. 

(Colo.) 21 

A “Benevolent oe Defined. : 
of America (M 

Company or Mutual eek Association Governed by Laws Relating to 
Life Insurance — Tomson vs. Iowa State Traveling 
Men’s Ass’n (Neb.) sevcccccccce SOL 

General Insurance Laws of State Not Applicable to Contract ‘ot a Fra- 
ternal Society With Authorization to Do Business in State 
Which Has Death Benefit Certificate Clatise. Claver et al. 
Woodmen of the World (Mo.) 

Insurance Company Organized Under laws of Iowa “Must Show Proof 
as to Nature of Same, to Carry on Business in Missouri. Easter 
vs. Brotherhood of American Yeomen (MO0.)........0.eeceeeeree 1206 

Managment of Crders and Judicial Control Snore. Lone Star Lodge. 
No. 1935, Knights & Ladies of Honor et al. Cole (Tex.)..... 

Mutual Benefit Insurance Contract Liberally Countrued. 

Rehaume etal. (Col.) 

Rev: ‘St. 1909, sec. 7109, Requires a Benevolent Association ‘to Be a 
Corporation, Society or Voluntary Association, Organized and 
Conducted for Sole Benefit of Its Members and Their Benefici- 
aries. Tompson vs. Iowa State Traveling Men’s Ass’n (Neb.).. 

The Courts May Control the Payment of Funds Collected by a Frater- 
nal Benefit Association in Accordance With the Rules of Law. 
Royal League vs. Shields et al. (1ll.) 

The Liability of a Foreign Corporation Authorized to Issue Benefit 
Certificates, Is Unaffected’ by the Fact That It Has’ Received the 
Statutory Certificate of Authority to Do Business in the State 

; as a Fraternal Beneficiary Association. Ordelheide vs. Modern 

, Brotherhood of America. (Mo.)...... 

Where Mutual Benefit Socity Neglects to Perform Its Duty, 

Will Exercise. Power. Kane et al. vs. Knights of Columbus .et 
al. (Conn.) 

Member Expelled Need Not Appeai to Order Before Seeking to Recover 
Damages. - Independent Order: of Sons & Daughters _ oan of 
America vs: Wilkes (Misa.) fi 

Answers of Applicant for a Death Benefit Must Be True. 

Iowa Traveling Men’s Ass’n (Neb.) 

Engaging in Liquor Business Voids Policy Supreme Tribe ‘of a Hur 
vs. Lennert (Ind.) chee 

Mutual Benefit Society Has Right to Create a Mortuary Reserve’ Fund 
to Be Used in -Payment of Death Claims. Kane et al. . vs. 
Knights of ‘Columbus et al (Conn.) ae ‘ 

Occupation of Insured a Question for Jury. Cook vs. "Modern “Brother- 

‘* “hood of America. (Minn.) 140 

Officers of Assessment Insurance Society May Be Removed “Without 
“Appeal to’ Organization and by Direct Appeal to Court. State 
ex rel. Weingart et al. vs. Board of Officers of Gegenseitige Un- 
terstuetzungs Gesellschaft Germania et al. (Wis.) .. 

Organization and Powers. ‘Graham et al. vs. Eminent Household of 
Columbian’ Woodmen ét al. (Ga.) 

Reinsurance—Original Certificate Unaffected by Rider Increasing 
Benefits. Hatcher vs. National Annuity Ass’n (MOo.) -.....6ci6- 

Rights of Subordinate Lodges. Lone Star Lodgé, No. 1935, Knights & 
Ladies of Honor et al. v. Cole (Tex.)......... 

Unauthorized: Votes Do Not Necessarily Invalidate Election. 
Triennial Etection of Catholic Relief & Beneficiary Ass’n—O’Don- 
nell et al. vs. O’Neil et al. (N. Y.) 

Where Certificate Issued by Grand Lodge as Agent of Supreme Ledge, 
Payment of Certificate Obligation of Order as a Whole. Strauss 
vs. Ancient Order ‘United Workmen (Ohio). «0.0 tbs ‘ 

Where By-Laws of Society Provide That Duties of. Secretary. ‘Shouid 
Be to Collect and Receipt for All Dues, Deliver Benefit Certifi- 
Cates and to Notify Supreme Secretary of All Deaths, Such Sec- 
retary by Receiving a@ ané‘’@ollection of Assessments Acts as 
Agent Supreme’ Lodge ‘United, Benevolent Ass’n vs. wees 437 
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Where No Demand for Representation in Meeting of Supreme Council 
Right to Question Validity of Election Denied. In re Triennial 
Election of Catholle Relief & Beneficiary Ass’n. O’Donnell et 
al. vs. O'Neil et al. (N. Y.) ....... << rience ies lesa ose. 763 

Where No Limitation as to Number of Officers, “the “Fact That Elected 
Delegates to Supreme Body Did Not Equal in Number Bminent 
Officers, Does Not Prevent Same From Taking Action. Graham 
et al. vs. Eminent Household of Columbian Woodmen et dl. (Ga.)1098 

(3) Where Employed Has No Knowledge of Actual Authority of Officer to 
Extend Contract Beyond Designated Date, and Governing Body 
Knew of Contract or Had Access to Records of Order, Employee 
Entitled to a Recovery. Stevens vs. Knights of Modern Macca- 
DE DD: a5 ecn Snes che 645540000 baa ed Wee eee Ob ned One 406 

Certificate Illegally Reduced in. ‘Amount by Corporation Not Entitied™ to 
Share of Fund in Hands of Receiver, Where Deceased Mem- ! 
ber Paid Two Assessments on Reduced Amount and the Bene- 
ficiaries, Without Protest Surrender Certificate and Take Set- 
tlement of Claim, and They Fail to Bring Suit for Three Years. 
Attorney General vs. Supreme Council American Legion of 
Honor.—In re Hackett et al. (Mass) ....ccceserccccceseccsee 444 


(8) THE CONTRACT IN GENERAL. 
Claver et al. vs. Woodmen of the World (MO.).......+ssseeeees 478 


Gage Ve. Vinmdy OF Gl. CHER) cvcsccccccescccgcccvccecces cons eeeheee 
A By-Law of Insurance Is No Better Than “One “of ‘the Terms of Its 
Contract. Downs vs. Knights of Columbus. (N. H.).......... 1674 


A Member of a Mutual Benefit Society, Having Expressly Agreed to Be 
Bound by By-Laws in Force When He Became a Member, and 
Future Laws, Was Bound by Clause Containing Restrictions and 
Forfeiture if Member Engaged in Retail Liquor Business. Grand 
Lodge A. O. U. W. of Connecticut vs. Burns et al. (Conn.)......1676 

All By-laws and Regulations Have Reference to Future of Order. 
Fraternal Relief Ass’n vs. Edwards (G&.) .....eeeesncscseceee 7 

An Accident Benefit Certificate, Issued by a Fraternal Benefit. Associa- 
ton, Must Be Construed Strictly Against Insurer. Beile vs. 
Travelers’ Protective Ass’n of America (MO.) .......-+eee+e005++1088 

Beneficiary Entitled to Recover on Increased Amount of Benefits, 
Where Increase Takes Place Before Death. Dent vs. Railway 


BEOE AMEE CHRIBR.) ov cevccccsesceccscesossvienes eseeesehecoes Ge 
Beneficiary Must Abide by a Law. Heath vs. N. a Satety Reserve 
PURE (HN. Fu) _coccccvcccccvccceccvccsacocesceencece 


Benefit Certificate Valid on “Issuance by Taking of Note. “Supreme 
Lodge United Benevolent Ass’n vs. Lawson (Tex.) ....sseeseee 487 
By-Laws Made After Insured Became a Member, Reasonable. own 
vs. Great Camp of Knights of Modern Maccabees (Miche 2114 
By Stipsiating That Statements Are Warranted True a Fraternal Order 
Rely on Statement of Jape. False Statements Render 
Policy Void. Cygreme Lodge K. P. vs. Bradley (Ky.)........+.. 308 
Certificate Not Void here It Can Be Proven That One Beneficiary Is 
Eligible. Cunat et al. vs. Supreme Tribe of Ben Hur (Ill.)......1319 
Construction of Policy Construed Most Strongly Against Insurer Applies 
to a Fraternal Benefit Insurance. Mathews vs. Modern Woodmen 
OL BUNOTIE TIIG ob cocks etebccse, becennse epokeneage oncncccckOle 
Contract Being in Language of Insurer Construed Against Association. 
—- of Locomotive Firemen & Enginemen vs. Aday a 
Daily Habit in Use of Liquors Definea—Ambiguous Construction Inter- 
preted in Favor of Insured... Keatley vs. Grand Fraternity (Del.) 743 
Delivery of Certificate Waiver of Provisions Where Applicant III. 
Modern Brotherhood of America vs. Phelps (Ky.) ....+.+++++++ 710 
Doubtful Answers to Questions Construed So as. to Give Insured 
Benefit. Claver et al. vs. Woodmen of the World (Mo.) ....... 478 
“Evasion of Facts’? in Fraternal Benefit Policy Voids Same.. Smith 
7 er General of America — of - John and Malta. eer 
( Es). sass dances eens A0gcenece 
Explanation of Policy of Life Insurance “Adopted, ‘Must’ "Be ‘One Most 
i to Insured. Fitzpatrick vs. Knights of Columbus 989 
(N }  9:0.0.0.05:09.05.09- 086 50.655.0:5,6.00:0.00.0.6059-5.0K00b 8.0106 peecsesecoss 
Failure of Order to Surrender a Certificate to Beneficiary on Death of 
Member Not a Waiver of Objections to Liability. Knights of 
Maccabees of the World vs. Hunter (Tex.) ......ceeeesrecseees 229 
Forfeiture Strictly Construed in Favor of Assured. Haywood vs. Grand 
EeGge of Tekas. M. P.. CTAB.) 06s 00.6. 00.0000 61006006 9.9000 seneoktee 
Forfeitures in Beneficiary Certificate Dealing With Property ‘Rights 
Are Not Favored, and Constructions Against Such Result Are 
Given Preference. Johnson vs. Grand Lodge A. O. U. W. of 
New Jersey (N. J.) we cceccccceceesecccccceccce sees 9234 
In Illinois, Under a Decision “of Tts Courts, an Agreement by a.Member 
of a Mutual Benefit Society to Comply with Future By-Laws 
Authorizes a Future By-Law Reducing Benefits on Suicide. Rule 
Contrary in Missouri. Kavanauch vs. Supreme Council of Royal 
Ph Ss nebinee whee. Seeieie ented bo sbnkee. a. men beeee,e 1701 
In Masonic Benefit Association "Policy the Condition That the Insured 
“Shall Have Fully and Faithfully Complied With the Con- 
stitution of the Association” is a Condition Precedent to That 
of Liability on the Policy. Haynes vs. Masonic Benefit Ass'n. 
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In Mutual Benefit Life Insurance Where the Policy Designates a 
Person to Whom the Insurance Money is to be Paid, the Person 
Who Procures and Who Continues to Pay Premiums, Has no Au- 
thority by Will or Deed to Change the Designation or Title to the 
Money. He is Not Compelled to Pay Premiums Unless He Has 
Covenanted to Do So, But if He Does So, the Person Originally 
Designated in the ‘Policy Will Derive the —— Mutual 
Benefit Life Ins. Co. vs. Willoughby (Miss.)....... ecccceces 
Meaning of Mutual Benefit Certificates Interpreted to “Accomplish 
Purpose of Association. Brotherhood of Locomotive Firemen 
& Baginemen:- VG. AGAY (APE) «ccccccvccccccesecccucocccts oece 
Member Bound to Take Notice ef Charter Powers Under Law of State 
an a ee Corporation Organized. So. Mut. Aid Ass’n vs. Cobb. 
Policy Not Void Because the Risk of the Insured’s Killing Himself 
While Sane Is Not Excepted Therein. a Relief Ass’n 


WO. Bdwards (GG.) .cccccccccccccccssccccccccccceces eecee 
Premium Must Be Returned to Rescind Contract. Supreme “Tribe “of 
Wen’ Mur WG. LeBROTt (IBE.) ccccccccccccesescccccceccesescs 


Provision in a Mutual Benefit Policy That “Any Failure to, Comply With 
Its Laws and Regulations as Prescribed by Grand Lodge Does Not 
Apply to By-Law Thereafter Enacted by That — Masonic 


Benefit Ass’n vs. Hoskins (Miss.) ........esesseee08 Se eetes 
Questions of Disease Means “Heredity Disease.” Claver et al. vs. 
Woodmen of the World (Mo.) ........ eccccccce 


Representations No Part of Contract. Noncompliance With “Warranty a 
Breach of Contract. Nat’! Annuity Ass’n vs. Carter et al. (Ark.). 
Return of Earned Premium Necessary to Void Poicy. Supreme Tribe 
Of Bem Hap Wh. LOWMOrt CURE cc cccccccvcccccccsocesscs eeececs 
That Insurance Member I1] After Adoption of Invalid By-Law Re- 
ducing Amount of His Certificate Does Not Avoid His Payment 
if Mental Condition Is Good. Attorney General vs. Supreme 
Council American Legion of Honor.—In re Hackett et al. (Mass.) 
The Constitution and. By-Laws and the Policy of a Fraternal Benefit 
Association Constitute the Insurance Contract Between a Member 
and the Association. Haywood vs. Grand Lodge of Texas K. P. 
CTO dccccce Sh eerecs.. eeverenene sriadense ‘ ctedegee etutecncne 
The Eligibility of Beneficiaries in Fraternai Benefit Orders Is Deter- 
mined by Reference to the Laws of the State Where the Associa- 


tion Is Organized. Mund vs. Rehaume et al. (Col.)............ 188 


The Incontestable Clause Cannot Be Revoked After Policy Contract 
Issued Yxcent by Consent of Assured. Court of Honor vs. 


MAUI CIBG.) orcccccccseccced cocecccserccsesccesd coccecceces 21 


Warranties on Application Against Employment Held Invalid When 
Occupation at Commencement of the Policy Was Known. Less- 
nau vs. Catholic Order of Foresters (Mich,)........scseseseeceees 

Where an Insurer Had Knowledge That Insured’s Business Not in 
Accordance With Requirements of Association, He Cannot Accept 
Assessments and Then Claim Forfeiture. Downs vs. Knights of 
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744 
745 
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473 
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Where Contract of Insurance Is Composed of Two Inconsistent Parts 
the One Most Favorable to Insured Is Adopted. Supreme 


Council Catholic Benevolent Legion vs. Grove (Ind.)............ 2110 


Where Certificate by Grand Lodge as Agent ef Supreme Lodge Payment 
of Certificate Obligation of Order as a Whole. Strauss vs. 
Ancient Order of United Workmen (Ohio) ...............5+ 

Where Certificate of Membership in the Nature of a Policy of Lite’ In- 
surance Contains Stipulation That Same Shall Not Be Delivered 
Unless Insured “in Good Health,” That Provision Takes Pre- 


cedence Over All Others. Few vs. Supreme Lodge K. of P. (Ga.).1336 


Where First Monthly Payment Accepted by a Representative in Au- 
thority, Who Has Knowledge That Member Is Not in Good 
Health, Not a Waiver by the Society. Few vs. Supreme Lodge 
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Where Insured Signs Agreement to Abide by Constitution and Rules 
of the Order, His Contract Is Determined by the Constitution 
and Laws of the Corporation, as Amended From Time to Time. 
Kane et al. vs. Knights of Columbus et al. (Conn.).........60+: 

Where Mutual Understanding as to Interpretation of Provision of 
Policy Such Understanding Has Effect in Influencing Inter- 


874 


pretation of Same. Haynes vs. Masonic Benefit Ass’n (Ark.)..1208 


DUES AND ASSESSMENTS. 

A Fraternal Body May Increase Its Rates Where There Is Reserved 
in the Policy a Power of Amendment of the Laws Governing the 
Association, Reasonably Designating the Subjects Thereof, So 
That a Person, When He Makes Application for Membership, Is 
Fairly Advised That the Terms of the Contract, in Which He Is 
About to Enter, May Be Altered in the Respects Thus Referred 
to. Green vs. Supreme Council of the ae Arcanum, and Val. 
M. Schmitz, Regent, etc. (N. Fi.) wccccccccrcccccecs éencdosuces 

Notice of Forfeiture and Time of Payment if Made Within Time Al- 
lowed by Constitution of Benefit Association Valid. Haynes vs. 
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Masonic Benet AMWR CAPE.) .ccccccsc cedvccccscenciccesecece 1208 
Payment of Dues While Sick Does Not Revive Policy. Page vs. Na- 
tional Council Junior Order United American Mechanics. (N. C.) 84 
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Unless Assured Promptly Object to New Plan of Assessment They Will 
Be Absolutely Barred by Their Own Delay. Kane et al. vs. 
Knights of Columbus et al. (Comm.) ........eeee0% eecccece ecscese B96 


Where a Life Policy Was Void ab initio, the Premium Paid With 
Interest Thereon Were the Measures of Damages Paid on Can- 
cellation. Supreme Lodge Knights of Pythias vs. Neeley (Tex.).1123 

Where Assessment Levied Not Sufficient to Meet Outstanding Benefit 
Certificates as They Might Mature, By-Laws Adopted to Provide 
Reserve Fund Reasonable. Kane et al. vs. —oo of Colum- 
bus et al. (Conn.). coccccese 876 

Where No Notice of Change of "Address “Company ‘Not! Responsible for 
Assessment Notices Not Received at Other Address. Mutual 
Life Industrial Ass’n of Georgia vs. Scott (Ala.) .......ss.e+++ 758 

° 


FORFEITURE OR SUSPENSION. 


Forfeiture to Be Proven Must Be Based on Violation by Member of 
Precise Conditions of Contract. Britt et al. vs. one Camp 


OF WOSREeD GE The WOE GEOR) k.wevcescneccvcscescesansesses - 936 
Court Must Decide Questions of ‘Material Risk’’ and *Misrepresenta- 
tions. Keatley vs. Grand Fraternity (Del.) .......... sees 748 


Felony Must Have Been Proved and Passed Upon by Highest “Court 
Before Death of Insured to Void Policy. Woodmen of the 
World vs. Dodd et al. (Tex.) ..ccccccccscccces coccvcccccccccs SEB 

Rev. St. 1899. Sec. 7890, of Missouri Does Not Refer to Misrepresenta- 
tions or Promises after the Policy Has Taken Effect. ae vs. 
Modern Woodmen Cf AMeOrioRn. (BEG) ..ccc ceccce wees cvcccese 1877 


Council Declining to Pay Member’s Contribution Not oy Itself For- 
feiture. Bange vs. Supreme Council Legion of Honor of Me. (Mo.) 231 
Answers in Application Must Be Proven and Are one oe 
vs. Modern Woodmen of America (MO.).... 2... sesseses 
Assessment Insurance Policy Void by Breach of | ‘Any Condition * of 
Policy. Easter vs. Brotherhood of American Yeomen (Mo.)....1206 
Association Cannot Take Advantage of Its Own Negligence in Failing 
to Make Proof of Death, or if It Reject Claims in Failing to 
Notify Beneficiary to That Effect. Kelly vs. Ancient Order of 
Hibernians’ Ins. Fund of Minnesota (Minn.) .......seeeeeeees 750 
Both Parties Bound by Terms of Policy and Where Application Con- 
tained Claim Which Was to Be Construed as Meaning That 
Policy Not Forfeited by Insured Engaging in Prohibited Oc- 
cupation Unless Death Resulted Therefrom, Beneficiary Entitled 
to Recover. Mathews vs. Modern Woodmen of America. (Mo.)..1877 
By-Law of Mutual Benefit Society Which Provides for Suspension of 
Member When Assessment Not Paid’ «Is’'Valid Agreement. 
Supreme Council Catholic Benevolent Legion vs. Grove (Ind.)....2110 
Change of Address No Justification for Nonpayment. ae ve. Su- 
preme Council Legion of Honor of Mo. (Mo.)....0..... 231 
Nonpayment of Monthly Assessment Forfeiture. Fletcher vs. “Supreme 
Lodge Knights and Ladies of Honor (Tex.) ....0...cceeeeceees 935 
Policy Forfeited at Time of Default of Payment of Premium With- 
out Special Notice: Britt et al. vs. Sovereign Camp of Wood- 
TO OL CD WERE Cae occccvccczces sevece s000 es'severesere 935 
The Falling of a Building or a Part Thereof Which ‘Impaire ® Its’ Use- 
fulness as a Building, Voids Policy if Same Occasioned by Any 
Other Cause Than Fire. Fountain et al. vs. Connecticut Fire Ins. 
Ok, Oe eee, MES coca saueed. Dussehis eek ees fnaeens 1998 
Where Assessments Under Laws of a Masonic Benefit Association Are 
Irregular in Amount or Time of Payment, Members Not in 
Default Until After Notice is Received by Them. Haynes vs. 
ee ee ae gg Terre ee ee ee eee 1208 
Where By-Laws of Mutual Benefit Insurance Provide a Loan Fund, 
Insured Had Right to Avail Himself of this Method of Pay- 
ment. Fitzpatrick vs. Knights of Columbus (N. Y.) ..........6. 939 
Where By-Laws of Association Require Notice to Members When 
Assessments Due. No Forfeiture for Nonpayment When Noti- 
fication Not Given. Supreme Council Catholic Benevolent Le- 
Oe SO STII Ds fa iy. 0.050 0:G556:0:6.08 4b 600.5, 6:4)8 bbe 6-05.04. 0r0-o100 8 2110 
Where Custom of Locrl Scribes to Remit and Accept Payments in a 
‘Fraternal Insurance Order the Custom Annuls the By-Law and 
the Local Scribes Become the Agents of the Supreme Organi- 
zation. Mosaic Templars of America vs. Jones et al. (Ark.)....1536 
Where Rules of Mutual Benefit Society Did Not Require Secretary to 
Go to Homes of Members to Collect Assessments, Previous Cus- 
tom by Secretary a Mere Courtesy. Fletcher vs. Supreme 


Lodge Knights and Ladies of Honor (Tex.) .......ccceeeeceeeee 936 
False Representation in Application No Defense. Nat’l Annuity Ass’n 
We. Carder OC Ob. CAPR.) cccvcccccccvcccsscccepeccccescecsvesesce 205 


Certificate Not Forfeited for Nonpayment of Dues Where Local Scribe 
Accepts Payment and Has Forwarded Same. Mosaic Templars 
“een eS ed ee are ree re 1536 

In Mutual Benefit Policy if a Corporation Makes a Contract Beyond 
Its Charter Powers No Action Thereon Against the Corporation 
Will be Sustained; But Where Such Corporation Makes a Con- 
tract Within Its General Powers, But Fails to Comply With 
Prescribed Formalities or Regulations, Which Failure is Not 
Known to Other Contracting Party the Corporation Cannot Take 
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Benefit of the Contract and Then Seek to Avoid it as Ultra 
vires. Timberlake et ai. vs. Supreme Commandery, ven 
Order of the Golden Cross of the World (Mass.)............+-6:5 
The Collection and Retention of Assessments by Local Wigestres® 
Whose Only Duties Were to Collect and Remit Assessments Did 
Not Validate the Policy. Brown vs. Great Camp of Knights of 
MiGGerm TERSCRROON. CHRIGRL) < tre ccveess oecnscesgess kseesces cess 2 
Where Company Received Assessments From Certificate Holder, En- 
gaged in a Prohibited Employment, Prohibition Clause In- 
effective. Johnson vs. Modern Brotherhood of America (Minn.).. 
Where Defendant Waived Right to Collect Monthly Assessment on 
Day Due, and Then Wishes to Change Mode of Business, Due 
Notice of Change Must Be Given. Zahm vs. Royal Fraternal 
Union of Gt... EGO. CRO): cwenesccenceestes ccceccssescuccaas 
Where Insurer Did Not Know Insured Engaged in Retail Liquor Busi- 
ness the Acceptance of Assessment by Recorder for Lodge Did 
Not Waive Its Right to Enforce the Forfeiture. Grand Lodge 
A. O. U. W. of Connecticut vs. Burns et al. (Conn.)..........000% 
Where Insured Fails to Pay Assessment Policy Void. Britt et al. vs. 
Sovereign Camp of Woodmen of the World (Mo.) .......e.see0- 
Where Member of Fraternal Benefit Association Forfeits His Right to 
Benefit Funds by Engaging in Prohibited Business, Company 
Does Assume Hazard by Accepting Dues Conditionally. Pender- 
Gast Ve. Heal TEMMIGNGOTS CINGID voc cvweccescsecsececcetséucce 
Member Must Be in Arrears Before He Can Be Notified of Termina- 
tion of Membership. Wajczeliunas vs. St. Peter’s en 
Beats. CH... Bed. * checsakndivnnccsvenevthacwedvessaanury eéees 
Engaging in a Prohibited Occupation Would Not of Itself Forfeit 
Certificate, if Forfeiture Depended Upon the Affirmative Action 
of an Executive Committee. Brown vs. Great Camp of. Knights of 
MoGern Maccabees (BICR.).ncccccct ccccecesece soccsnivcccoscs 2 
Forfeiture Does Not Take Effect Until After Member Notified and Time 
for Payment Has a Haywood vs. Grand Lodge of Texas 


ME. Fi CRO evccce coed caccweuse  sevequcuccdqagadactdesuteuseued 17 


Reinstatemnt—Payment of ‘Dees While Sick Does Not Revive Policy. 
Page vs. National Council Junior Order United American Me- 
Gemses CH. Ge) ccccvcccveccccssctesccdacssvsecesteseussece 

Signing Request for Reinstatement and Accepting Reinstatement. No 
Bar to Good Standing of Member. Zahm vs. Royal - Fraternal 
Union of St. Louis (MO0.) ...cecercecceeees eccccecccvecocecese 

Under a By-Law of a Mutual Benefit Association, a "Member is En- 
titled to Reinstatement if Assessment Paid Within. Thirty Days. 
Johnson vs. Grand Lodge A. O. U. W. of New Jersey (N. J.) .... 


BENEFICIARIES AND BENEFITS. 
Possession of Certificate in Beneficiary Insignificant. Ferrel] vs. el 


DO CERAM) csc cctsseecnsecedeuce ceucsnes és Geendnseeadekensene e 
A Beneficiary Named in a Fraternal Benefit ‘Certificate Acquires “a 


Vested Interest in the Benefits Thereunder After Member’s Death. 


Holden vs. Modern Brotherhood of America (Ga.)............ 194 


A Person May Insure His Own Life, Paying Premiums Thereon Him- 
self in Favor of Another, Who Has No Insurable Interest There- 
in, But Where Another Person Undertakes the Premiums it is 
a Wagering Contract. Sage vs. Finney et al. (Mo.).......... 11 

Husband and Wife Have a Sufficient Interest in Each Other. Knights 
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